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(....Ind.. 


1.  The  ertteiion  of  an  immovable  Itztiire 

is  the  united  applicatton  of  three  requisites:  (1) 
real  or  oonstructive  annexation  of  the  article  in 
question  to  the  freehold;  (2)  appropriation  or 
adaptation  to  the  use  or  purpose  of  that  part  of  the 
realty  with  which  tt  is  connected;  (8)  the  inten- 
tion of  the  party  making  the  annexation  to  maice 
the  article  a  permanent  accession  to  the  freehold. 

IS.  The  intentloB  of  the  parties  immedl- 
iktely  oonoemed  who  have  ayreed  that  prop- 
ertj  annexed  to  the  son  shall  retain  its  character 
ae  personalty,  will  prevail  except  as  against  in- 
nocent purchasers  without  notice,  unless  the 
property  be  of  such  a  nature  that  it  necessarily 
becomes  Incorporated  into  and  a  part  of  the 
realty  by  the  act  and  manner  of  annexation. 

^  A  chattel  mortQ^a^  containing  the 
proviffion^  that  the  mortg^agee  may 
take  poMfesoion  and  sell  the  property  on  de- 
fault of  payment,  griven  for  the  purchase  price 
by  the  owner  of  land  upon  machinery  which  he 
afterwards  places  in  a  buildlngr,  is  equivalent  to 
an  express  acpreement  that  the  property  shall  con- 
tinue to  be  refirarded  as  pmonalty. 

4.  As  afpainst  precedent  mortgages  of 
real  estate  a  chattel  mortga^  on  an  engine 
and  boiler  and  other  machinery,  griven  for  the 
purchase  price,  will  be  a  valid  prior  lien,  where 
the  removal  of  the  articles  will  not  injure  or  im- 


pair the  value  of  the  real  estate  or  the  buildinfl: 
thereon. 

8.  A  real  estate  mortgage  which*  alter 
describing  the  real  estate*  specillrally 
ennmerates  an  enginOf  boiler  and  other 
machinery  as  being  also  and  in  effect  separately 
mortgaged,  and  providing  that  the  mortgagor 
should  not  remove  any  of  the  machinery  enume- 
rated witU  the  mortgage  debt  was  fully  paid, 
shows  a  manifest  intention  to  regard  the  machin- 
ery as  personal  property  and  to  indude  it  in  the 
mortgage  as  such,  and  therefore  is  subject  to  a 
prior  chattel  mortgage  on  such  machinery. 

6.  A  bill  of  exceptions  is  not  defective  in  fall- 
ing to  copy  a  mortgage  as  part  or  the  evidence 
where,  after  stating  that' it  was  read  in  evidence, 
it  refers  to  a  previous  page  of  the  transcript 
where  it  is  copied  as  an  exhibit  filed  with  the 
answer. 

(January  80,  ISBQ.) 

APPEAL  by  plaintiff,  from  a  judgment  of 
the  Marion  County  Sujserior  Court  (Tay- 
lor, J.),  in  favor  of  defendants  in  an  action  to 
foreclose  a  chattel  mortgage.    Eeversed. 
The  facts  fully  appear  in  the  opinion. 
Mr,  Vinson  Carter  for  appellant. 
Messrs.  A.  B.  Cole  and  Elarris  ft  Cal- 
kins for  appellees. 

Mitchellt  «/*.,  delivered  the  opinion  of  the 
court: 

On  the  third  day  of  March,  1888,  John  M. 
Kemper,  then  a  resident  of  Marion  County, 
purchased  of  Eckert  Bros,  a  tract  of  laud  enu 


NOTK.—Fixtwes:  test  of  what  coTistUuU. 

The  tests  by  which  a  fixture 'is  determined  are 
generally:  annexation  to  the  realty,  adaptation  to 
the  use  of  that  pert  of  the  realty  with  which  it  is 
connected,  the  intention  of  the  party  making  the 
annexation  to  make  the  article  a  permanent  acces- 
sion to  the  freehold.  Of  these  tests  the  most  im- 
portant is  the  intention.  Dudley  v.  Crelghton,  8 
Cent.  Kep.  282, 67  Md.  4i. 

Whatever  is  annexed  to  the  freehold  by  the  own- 
er becomes  a  part  of  the  realty,  and  will  pass  by  a 
conveyance  of  it,  Y.  R  a  Hen.  vn.  28  pi.  i;  Elwes 
V.  Maw,  8  Bast,  38, 2  Smith,  Lead.  Gas.  8th  Am.  ed. 
191;  Fisher  v.  Dixon,  12  Clark  A;  F.  812,888  e«  seq.; 
Mather  v.  Fraser,  2  Kay  ft  J.  636;  Walmsley  v. 
Milne,  7  C.  B.  K.  8. 115;  Gibson  v.  Hammersmith  K. 
Ck>.  82  L.  J.  N.  S.  (Cb.)  887. 840;  Climie  v.  Wood.  L.  R. 
4  Bxch.  828;  Holland  v.  Hodgson.  L.  R.  i7  C.  P.  828; 
Meax  V.  Jacobs,  L.  B.  7  H.  L.  481,  480;  Carpenter  v. 
Walker,  1  New  Enff.  Rep.  687,  140  Mass.  416. 

The  old  rule,  that  all  things  annexed  to  the  realty 
become  part  of  it,  has  been  greatly  relaxed  in 
modem  times,  for  the  encouragement  of  trade, 
manufactures  and  transportation.  Oregon  R.  & 
Nav.  Co.  V.  Hosier,  14  Oreg.  519. 
SL.R.A. 


The  current  of  modem  decisions  is  in  favor  of 
viewing  everything  as  a  fixture  which  has  been  at- 
tached to  the  realty,  with  a  view  to  the  purposes 
for  which  it  is  held  or  employed,  however  slight  or 
temporary  the  connection  between  them.  Tillman 
V.  De  Lacy,  80  Ala.  108.  See  Southbridge  SaV.  Bank 
V.  Mason,  1  L.  R.  A.  880. 

McKhinery. 

Machines  may  remain  chattels  for  all  purposes, 
even  though  physicaUy  attached  to  the  freehold  by 
the  owner,  if  the  mode  of  attachment  indicates  that 
it  is  merely  to  steady  them  for  their  more  conven- 
ient use,  and  not  to  make  them  an  adjunct  of  the 
building  or  solL  McConnell  v.  Blood,  123  Mass.  47; 
Uubbeil  V.  East  Cambridge  Sav.  Bank,  138  Mass. 
447:  Maguire  v.  Park,  140  Mass.  21;  Carpenter  v. 
Walker,  1  New  Bug.  Rep.  587, 140  Mass.  416. 

The  criterion  for  determining  whether  the  ma- 
chinery in  a  building  has  become  part  of  the  realty 
is  the  question  whether  it  is  physically  attached  to 
it,  or  is  in  ordinary  understanding  a  part  ot  it. 
Farmers  Loan  &  T.  Co.  v.  Minneapolis  Engine 
&  Mach.  Works,  85  Minn.  648. 

The  mere  use  of  machinery  in  a  mill  or  factory, 
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bracing  two  acres  in  Dubois  County,  for  the 
consideration  of  $1,000,  upon  which  to  locate 
a  heading  factory.  He  executed  to  the  vendors 
two  notes  for  $500  each,  in  consideration  of  the 
purchase  price,  and  secured  them  by  a  mort- 
gage, bearinffdate  March  7,  upon  the  real  estate 
purchased.    The  mortgage  was  duly  recorded. 

Before  purchasing  the  land,  Kemper  had 
ffiven  an  order  to  Hadley,  Wright  &  Co.,  manu- 
facturers, of  the  City  of  Indianapolis,  for  an 
engine  and  boiler,  and  for  saws,  shafting,  pul- 
leys and  other  machinery  to  be  used  in  the 
factory.  At  the  time  the  order  ^as  given 
Kemper  told  the  manufacturers  that  he  had 
founa  ground  which  he  could  lease, upon  which 
to  place  the  mill  he  contemplated  erecting  in 
which  to  use  the  machinery. 

On  the  5th  day  of  March,  1888,  while  the 
machinery  was  yet  in  the  possession  of  Uadley, 
Wright  &  Co.,  uiey  having  agreed  to  deliver  it 
to  Kemper  on  board  the  cars  at  Indianapolis, 
the  latter  executed  to  the  former  a  chattel  mort- 
gaee  in  the  usual  form  to  secure  the  purchase 
price  of  the  machinery,  which  aggregated 
$1,700.  It  was  orally  agreed  by  Kemper  that 
Uie  machinerv  should  be  treated  as  personal 
property  until  the  notes  were  paid,  and  the 
mortgage  contained  a  stipulation  authorizing 
the  mortgagees,  in  case  of  default,  to  take 
possession  ox  the  mortgaged  chattels  wherever 
found,  etc.  This  mortgage  was  duly  record- 
ed in  Marion  County,  where  Kemper  resided. 
The  latter  erected  a  building  upon  the  land 
conveyed  to  him  by  the  Eckerts,  the  main  part 
of  which  was  fifty- two  bv  twenty-eight,  with 
an  engine  room  adjoining,  twenty-four  by 
twenty-four  feet. 

The  building  consists  of  a  light  frame, 
boarded  up  and  down,  with  a  shingle  roof,  and 
rested  upon  posts  or  blocks  which  rest  on  or 
set  in  the  ground.  It  is  estimated  to  be  worth 
$200  or  $800.  The  forty  horse-power  station- 
ary engine,  and  the  boiler,  which  was  four  by 
twenty  feet, weighing  4,000  pounds, were  placed 
in  or  upon  brick  foundations  in  the  usual  man- 
ner, and  were  bolted  into  the  masonry  in  which 
they  were  imbedded.  The  saws  were  fastened 
on  foundations  imbedded  in  the  soil,  there  being 
an  earth  floor.    The  shafting  and  pulleys  were 


secured  to  the  building  in  the  customary  man- 
ner, and  so,  also,  was  the  iron  chimney  or 
smoke  stack  held  in  place.  Other  customary 
conveniences  and  appointments  for  conducting 
the  business  were  provided. 

It  appeared  in  evidence  that  the  machinery 
could  be  removed  without  material  injury  ta 
the  building,  except  the  masonry  which  sup- 
ported the  engine  and  boiler,  and  without  ma- 
terial detriment  to  the  machinery,  and  that  the 
value  of  the  real  estate  would  not  be  appre- 
ciably diminished  otherwise  than  by  the  ab- 
sence of  the  machinery. 

After  the  building  had  been  completed,  and 
the  factory  put  in  operation,  Kemper  executed 
a  second  mortgage  on  the  real  estate  to  John 
L.  Forkner  and  others,  to  secure  a  debt  due 
the  Dubois  County  Bank.  In  this  last  mort- 
gage the  real  estate  is  properly  described  by 
metes  and  bounds,  and  after  the  description  of 
the  land  we  find  the  following:  *'And  said 
mort^gor  also  mortgages  ana  warrants  all 
machmery  and  appurtenances,  including  steam 
boiler,  engine,  saws,  trucks  and  all  tools  in  and 
about  and  necessary  to  carry  on  the  heading 
factory  situate  on  said  real  estate,  and  that 
none  of  said  machinery  or  tools  are  to  be  re> 
moved  until  this  mortgage  is  paid  and  satis- 
fied." 

The  controversy  here  is  between  the  appel- 
lant, Binkley,  the  assignee  of  the  notes  secured 
by  the  chattel  mortgage  to  Hadley,  Wright  & 
Co.,  and  the  Eckerts,  and  the  Dubois  County 
Bank,  who  were  made  parties  defendant,  by 
Binkley,  to  a  suit  brought  in  the  Superior 
Court  of  Marion  County  to  foreclose  the  chattel 
mortgage.  On  the  one  hand,  the  insistence  i& 
that,  notwithstanding  the  annexation  of  the 
machinery  to  the  real  estate,  as  already  de- 
scribed, it  retained  the  character  of  personalty 
in  consequence  of  the  prior  chattel  mortgage 
and  the  contemporaneous  agreement  that  it 
should  be  treated  as  personal  property  until 
the  notes  given  for  the  purchase  price  U>  Had- 
ley, Wright  &  Co.  had  beenpaid.  , 

Admitting  that  Hadley,  Wright  &  Co.  held 
a  valid  chattel  mortgage  upon  the  machinery 
prior  to  its  annexation  to  the  realty,  the  result 
to  which  the  argument  leads  on  the  other  hand 


In  connection  with  the  business,  does  not  neces- 
sarily annex  it  to  the  realty,  so  as  to  constitute  It  a 
part  thereof:  but  the  question,  in  each  case,  is  ae- 
pendent  on  the  use,  nature  and  character  of  the 
annexation,  and  on  the  intention  of  the  parties. 
Rogers  v.  PrattvlUe  Mfgr.  Co.  81  Ala.  483. 

A  portable  boiler  and  engine,  not  attached  to  the 
realty,  except  that  they  were  belted  to  the  main 
shaft,  but  ,not  removable,  except  by  removing  a 
shed  built  over  them  or  by  takinfir  off  some  boards 
to  enlargre  the  openiner  Into  the  factory,  the  ma- 
chines being  fastened  to  the  floor  by  cleats^  screws 
or  nails,  are  not,  as  matter  of  law,  permanent  im- 
provements to  the  building.  Carpenter  v.  Walker, 
1  New  Bng.  Bep.  686,  140  Mass.  416. 

The  same  rule  as  to  fixtures  applies  between 
mortgagor  and  mort«ca«ree  as  between  vendor  and 
purchaser.  Davidson  v.  Westchester  Gaa  Light  Co. 
1  Cent.  Bep.  238, 99  N.  Y.  658;  Tillman  v.  De  Lacy,  80 
Ala.  103;  Foote  v.  Gooch,  96  N.  C.  866. 

A  steam  boiler  weighing  8,600  pounds,  used  to 
cook  tomatoes  for  canning,  held  in  place  by  Its  own 
weight,  having  a  pipe  supported  by  iron  bars  and 
clamps  nailed  to  the  buildlng,was  held  not  a  fixture, 
and  not  bound  by  a  mortgage  of  the  realty.  Early 
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V.  Burtis,  2  Cent.  Bep.  746,  40  N.  J.  Bq.  746.    See 
Southbridge  Sav.  Bank  v.  Mason,  1  L.  B.  A.  860. 

Intention  the  criterion. 

The  Intention  of  a  party  in  the  construction  of  a 
building  and  in  placing  machinery  therein  is  a  safe 
criterion.  Penn.  Hut,  L.  Ins.  Co.  v.  Semple,  88  N.  J. 
Eq.  676;  Boddy  v.  Brick,  4  Cent.  Bep.  862,  42  N.  J. 
Eq.218. 

The  intent  enters  largely  into  the  question.  Foote 
V.  Gooch,  96  N.  C.  265. 

The  question  whether  fixtures  erected  for  the 
purposes  of  trade  are  or  not  removable  by  the  ten- 
ant does  not  depend  upon  the  form  or  size  of  the 
building;  whether  it  has  a  brick  foundation  or  not, 
or  is  one  or  two  stories  hig'h,  or  has  a  brick  or  other 
chimney.  The  sole  question  is  whether  It  is  de- 
slfirned  for  the  purposes  of  trade  or  not.  Van  Neea 
V.  Pacard,  27  U.  8. 2  Pet.  1^(7  L.  ed.  874). 

The  parties  concerned  may,  by  agreement  in  due 
form,  give  to  fixtures  the  legal  character  of  realty 
or  personalty,  at  their  option;  and  the  law  will  re- 
spect and  enforce  their  understandin^r,  whenever 
the  Tights  of  third  parties  will  not  be  prejudiced. 
Myrick  V.  Bill,  8  Dak.  284. 
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IS  that  because  the  machiDeiy  was  aDoezed  to 
the  freehold  by  the  owner,  and  was  peculiarly 
adapted  to  use  in  connection  with  the  building 
in  which  it  was  placed,  the  law  will  raise  a 
conclusive  presumption  that  the  owner  intended 
it  as  a  permanent  accession  to  the  land;  hence, 
the  conclusion  insisted  upon  is  that  the  charac- 
ter of  the  machinery  as  personal  property  came 
to  an  end  when  it  was  annexed  to  the  land,  and 
that  of  realty  became  inevitably  fixed  upon  it. 

The  question  thus  presented  has  been  the 
subject  of  much  discussion,  and  the  result  de- 
ducible  from  the  reported  cases  is  not  in  every 
respect  harmonious,  or  of  so  definite  and  pre- 
cise a  character  as  could  be  desired.  Very 
much  depends  upon  the  relation  which  the 
persons  between  whom  the  question  arises 
sustain  towards  each  other— whether  it  be  that 
of  persona]  representative  and  heirs  of  a  de- 
ceased person,  landlord  and  tenant,  vendor 
and  vendee,  mortgagor  and  mortgagee,  or  some 
other  which  may  give  a  peculiar  character  to 
the  case. 

While  some  rules'of  general  application  have 
been  formulated,  in  the  very  nature  of  the  sub- 
ject each  case  must  in  some  degree  be  controUed 
by  the  varying  circumstances  peculiar  to  it. 
The  united  application  of  three  requisites  is 
regarded  as  the  true  criterion  of  an  immovable 
fixture:  (1)  real  or  constructive  annexation  of 
the  article  in  question  to  the  freehold;  (2)  ap- 
propriation or  adaptation  to  the  use  or  purpose 
of  that  part  of  the  realty  with  which  it  is  con- 
nected; ^8)  the  intention  of  the  party  making  the 
annexation  to  make  the  artiole  a  permanent  ac- 
cession to  the  freehold.  Teaffv.  Hewitt,  1  Ohio 
8t  580;  Potter  v.  CromweU,  40  N.  Y.  206;  Ewell, 
Fixt.  21;  Tyler,  Fixt.  114;  MeBea  v.  Central 
Jfat.  Bank,  66  N.  Y.  489. 

According  to  the  elementary  rule  of  the  com- 
mon law,  wnatever  is  annexed  to  the  freehold 
becomes,  in  legal  contemplation,  a  part  of  it, 
and  is  thereafter  subject  to  the  same  incidents 
and  conditions  as  the  soil  itself.  But  the  di- 
versity of  trade  and  the  development  of  manu- 
factories required  that  the  stnct  rules  of  the 
common  law  be  measurably  relaxed;  and  it 
mav  now  be  said  that  the  nature  of  the  articles, 
and  the  manner  in  which  they  are  affixed,  and 
the  intention  of  the  party  making  the  annexa- 
tion, together  with  the  policy  of  the  law,  are 
controlling  factors  in  deterndning  whether  an 
article  which  may  or  may  not  be  a  fixture  he- 
comes  part  of  the  realty  by  being  annexed  to 
the  freehold.  The  purpose  or  intention  of  the 
parties,  the  effect  and  mode  of  annexation,  and 
the  public  policy  in  relation  thereto,  are  all  to 
be  consideied. 

When  the  parties  immediately  concerned,  by 
an  agreement  between  themselves,  manifest 
their  purpose  that  the  property,  although  it  is 
annexed  to  the  soil,  shall  retain  its  character  as 
personalty,  then,  except  as  against  persons  who 
occupy  the  relation  of  innocent  purchasers 
without  notice,  the  intention  of  the  parties  will 
prevail,  unless  the  property  be  of  such  a  nature 
that  it  necessarily  becomes  incorporated  into 
and  a  part  of  the  realty  by  the  act  and  manner 
of  annexation.  Taplcr  v.  Wathins,  62  Ind.  51 1 ; 
Tater  v.  MuUen,  24  Ind.  277. 

Thus  if.  in  the  course  of  constructing  a  house, 
brick  should  be  placed  in  the  walls,  and  joists 
and  beams  in  tneir  proper  places,  the  brick 
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maker  and  sawyer  would  not  be  permitted  to 
despoil  the  house  by  asserting  an  agreement 
with  the  owner  that  the  brick  and  beams  were  to 
retain  their  character  as  personalty  notwith- 
standing their  annexation.  In  such  a  case  the 
mental  attitude  of  tJie  parties  cannot  modify 
the  legal  effect  resulting  from  the  annexation. 
Gam^  V.  Boddy  (N.  J.)  12  Cent.  Rep.  821; 
HenJde  v.  Dillon  (Oreg.)  17  Pac.  Rep.  148; 
Jones,  Chat.  Mortg.  §  125. 

But  when  chattels  are  of  such  a  character  as 
to  retain  their  identity  and  distinctive  charac- 
teristics after  the  annexation,  and  do  not  there- 
by become  an  essential  part  of  the  building,  so 
that  the  removal  of  the  chattels  will  not  mate- 
rially injure  the  building,  or  destroy  or  unnec- 
essarily impair  the  value  of  the  chattels,  a 
mutuu  agreement  in  respect  to  the  manner  in 
which  the  chattels  shall  be  regarded  after  an- 
nexation will  have  the  effect  to  preserve  the 
personal  character  of  the  property  between  the 
parties  to  the  agreement.  Rogers  v.  Cox,  96 
Ind.  157;  Price  v.  Malott,  85  Ind.  266;  Bendy 
V.  Binkerhof,  57  Cal.  8;  Ha'oen  v.  Emery,  83 
N.  H.  66:  Ewell,  Fixt.  66;  Malott  v.  Pnce,  109 
Ind.  22,  7  West.  Rep.  246. 

Accordingly,  the  proposition  is  well  sustained 
that  one  who  purchases  machinery  with  a  view 
that  it  shall  be  annexed  to  or  pla<^  in  a  build- 
ing of  which  he  is  the  owner,  and  who  executes 
a  chattel  mortgage  on  the  property  so  pur- 
chased, thereby  evinces  his  intention  that  the 
property  shall  retain  its  character  as  personaltv, 
regardless  of  the  manner  in  which  it  may  be 
annexed  to  the  freehold.  Eanes  v.  Eetee,  10 
Kan.  814;  F<rrd  v.  Cobb.  20  N.  Y.  844;  Sitmm 
V.  Hibbard,  75  N.  Y.  542;  Tift  v.  Horton,  58 
N.  Y.  877;  Campbell  v.  Boddy,  eupra;  Henkle 
V.  Dillon,  supra. 

Except  where  the  rights  of  innocent  purchas- 
ers are  involved,  it  is  the  policy  of  the  law  io 
uphold  such  contracts  in  the  interest  of  trade. 
The  execution  of  a  chattel  mortgage  by  the 
owner  of  land,  upon  machinery  which  he  after- 
wards places  in  a  building  thereon,  is  i^garded 
as  an  unequivocal  declaration  of  his  intention 
that  the  act  of  annexation  shall  not  change  or 
take  away  the  character  of  the  machinery  as 
personally  until  the  debt  secured  by  the  mort- 
gage has  been  fully  paid.  l\fft  v.  Horton,  «*- 
pra. 

A  provision  in  a  chattel  mortgage  that  upon 
default  of  payment  of  the  mortgage  debt  the 
mortgagee  may  take  possession  of  the  mort- 
gaged chattels,  and  sell  the  same,  if  anything 
beyond  the  mortgage  itself  was  needed,  is 
equivalent  to  an  express  agreement  that  the 
property  shall  continue  to  be  regarded  as  per- 
sonalty. 

Having  reached  the  conclusion  that,  when 
the  naiure  of  the  property  admits  of  it,  parties 
may  by  convention  fix  its  character  as  person- 
alty as'  between  themselves,  after  it  is  annexed 
to  the  freehold,  and  that  a  chattel  mortgage 
such  as  the  one  under  consideration  is  equiva- 
lent to  an  express  agreement  in  that  respect, 
the  case  would  be  of  easy  solution— but  for  the 
intervention  of  the  rights  of  others  than  the  im- 
mediate parties  to  the  chattel  mortgage. 

It  remains  to  be  considered  whether  the  chat- . 
tel  mortgage  from  Kemper  to  Hadley,  Wright 
&  Co.  was  effectual  to  preserve  the  character  of 
the  mortgaged  chattels  as  against  the  purchase 
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money  mortgage  giyen  by  Kemper  to  Eckert 
BroB. ,  and  the  subaequent  mortgage  to  the  bank. 
What  are  the  rights  of  a  mor^tgee  of  chattels 
of  the  description  of  those  m  question,  wiio 
consents  that  the  mortgaged  property  may  be 
taken  out  of  the  coimty  in  which  his  mortgage 
is  recorded,  and  that  it  may  be  annexed  to  real 
estate  in  such  a  manner  as  that,  in  the  absence 
of  an  agreement  or  intention  to  the  contrary, 
the  act  of  annexation  ipio  facto  makes  the 
property  accessoiy  to  the  freehold? 

In  some  Jurisdictions,  as  will  appear  from 
the  authorities  already  cited,  the  rule  seems  to 
be  that  an  agreement  between  the  owner  of 
land  and  the  vendor  of  chattels  which  are  to  be 
annexed  thereto,  concerning  the  character  of 
the  chattels,  is  yalid,  not  only  between  the  par- 
ties and  against  a  prior  mortgagee  of  the  land, 
but  also  a^nst  a  subsequent  mortgagee  or  pur- 
chaser without  notice,  while  in  others  an  essen- 
tially different  effect  is  attributed  to  such  an 
agreement. 

Thus  in  Tifft  v.  Harton,  and  l^brd  v.  CM, 
supra,  it  was  held  by  the  Court  of  Appeals  in 
the  State  of  New  York  that  neither  a  preced- 
ent nor  subsequent  mortgagee  of  real  estate 
could  defeat  the  claim  of  one  holding  a  chattel 
mortgage  upon  property  which  has  been  an- 
nexed to  the  mortgaged  premises  under  an 
agreement  that  it  should  continue  to  be  regard- 
ed as  personalty.  These  cases  hold  that  the 
agreement  between  the  holder  of  the  chattel 
mortgage  and  the  owner  of  the  land,  that  the 
chattels  shall  retain  their  character  as  person- 
alty rebuts  the  presumption  that  they  were  in- 
tended as  permanent  accessories  to  the  Umd, 
and  binds  both  prior  and  subsequent  mortga- 


In  Pierce  v.  Oeorge,  108  Mass.  78,  a  chattel 
mortgage  was  taken  upon  certain  machinery  in 
contemplation  tliat  the  machinery  was  to  be 
fastened  to  a  building  and  annexed  to  real 

Eroperty  owned  by  the  mortgagor,  and  it  was 
ela  that  a  subsequent  mortgagee  of  the  real  es- 
tate could  hold  the  chattels  as  a  part  of  the  land. 

So  it  was  held  by  the  same  court  in  HurU  v. 
Ba9  State  Iron  Co.  97  Mass.  279,  that  an  agree- 
ment between  the  owner  of  iron  rails  and  a  rail- 
road company  that  the  rails  should  retain  their 
character  as  chattels  after  they  had  been  fas- 
tened to  the  roadbed  would  be  unavailing,  as 
against  a  previous  mortgagee  of  the  road  or  a 
purchaser  without  notice.  See  also  StUlmaii 
V.  Flenniken,  58  Iowa,  460. 

There  is  therefore  no  general  rule  which  de- 
clares that  machinery  upon  which  there  is  ii 
chattel  mortgage  becomes  necessarily  subject 
to  an  existing  mortgage  upon  real  estate  to 
which  it  may  afterwarofs  be  annexed  with  the 
consent  of  the  mortgagee,  to  the  exclusion  or 
postponement  of  the  prior  chattel  mortgage. 
A  pnor  mortgagee  cannot  occupy  the  attitude 
of  an  innocent  purchaser.  The  interests  and 
rights  of  the  holder  of  a  chattel  mortgage  upon 
property  which  is  annexed  to  real  estate  ^pon 
which  there  is  an  existing  mortgage  must  be 
determined  by  the  practical  application  of 
equitable  principles  to  the  rights  of  the  respect- 
iveparties. 

Whether  the  chattel  mortgage  shall  be  post- 
poned, notwithstanding  the  agreement  between 
the  owner  of  the  land  and  the  mortgagee,  must 
depend  upon  the  inquiry  whether  or  not  the 
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preservation  of  the  rights  of  the  holder  of  the 
chattel  mortgage  will  impair  or  diminish  the 
security  of  the  real  estate  mortgagee  as  it  was 
when  he  took  it.  If  it  will  not,  then  it  would 
be  inequitable  that  the  latter  should  defeat  or 
destroy  the  security  of  the  former.  If  it  will, 
then  it  was  the  folly  or  misfortune  of  the  holder 
of  the  chattel  mortgage  that  he  permitted  the 
property  to  be  annexed  to  a  freehold  from 
which  it  cannot  be  removed  without  diminish- 
ing or  impuring  an  existing  mortgage  thereon. 

As  was  said  by  the  Court  of  Errors  and  Ap- 
peals of  New  Jersey  in  Campbell  v.  Roddy, 
aupra:  "Where  the  articles  are  of  such  a  char- 
acter that  their  detachment  would  involve  a 
destruction  of  or  a  dismantling  of  an  important 
feature  of  the  realty,  such  annexation  mi^ht 
well  be  regarded  as  an  abandonment  of  the  hen 
by  him  who  impliedly  assented  to  the  annexa- 
tion." 

Unless  the  detachment  of  mortgaged  chattels 
would  materially  affect  the  secunty  of  the  real 
estate  mortgagee  by  depreciating  the  value  of 
the  mortgaged  property,  or  by  dismantling  it 
of  an  important  feature  existing  at  the  time  the 
mortgage  was  taken,  the  precedent  real  estate 
mortgage  only  attaches  to  the  actual  interest 
whicA  the  mortgagor  has  in  the  personal  chat- 
tels subsequently  annexed,  at  the  time  of  their 
annexation.  Campbell  v.  Roddy,  supra;  U,  8. 
V.  if.  0.  B,  Go.  79  D.  S.  12  Wall.  362  [20  L.  ed. 
4841;  Fosdick  v.  SehaU,  99  U.  S.  285  [25  L.  ed. 
8891. 

Or  if ,  as  in  Bass  Fimndrv  v.  QaUentine,  99 
Ind.  525,  the  introduction  or  the  new  machinery 
involved  the  dismantling  of  a  mill  upon  which 
a  prior  mortgage  existed,  so  as  to  impair  the 
security  thus  aiOtorded,  a  claim  upon  the  ma- 
chinery so  introduced  would  not  prevail  over 
the  pnor  real  estate  mortgage. 

In  the  present  case  It  appears  that  the  re- 
moval of  the  engine  and  boiler  and  other  ma- 
chinery would  not  injure  or  impair  the  value 
of  the  real  estate,  or  the  building  thereon. 
There  can  be  no  reason,  therefore,  so  far  as  the 
Eckert  Brothers  are  concerned,  why  a  court  of 
equity  should  practically  destroy  the  security 
of  the  appellant,  so  long  as  the  preservation  of 
his  rights  are  not  prejudicial  to  those  of  the 
Eckert  Brothers.  As  is  in  effect  said  in  the 
well  considered  case  already  quoted  from: 

''If  the  detachment  of  the  articles  so  an- 
nexed would  occasion  no  damage  to  the  realty, 
then  the  lien  upon  them  can  be  enforced  bv  a 
court  of  equity  in  Uie  same  degree  as  if  they 
had  remained  chattels  according  to  the  agree 
ment.  If  the  detachment  woula  occasion  some 
diminution  in  the  value,  as  it  would  have  stood 
had  the  attachment  not  been  made,  then  the 
depreciation  must  be  made  whole,  and  the 
rights  of  the  parties  adjusted  by  the  chancellor 
according  to  the  equity  of  the  case." 

The  distinction  between  chattels  whose  com- 
pleteness and  identity,  as  separate  and  distinct 
articles,  may  be  preserved,  notwithstanding 
their  annexation,  and  those  which  necessarily 
become  absorbed  and  merged  in  the  realty  by 
being  annexed,  must  be  kept  in  view.  Forter 
V.  Pittsburg  Bessemer  Steel  Co.  122  U.  8.  209, 
288  [80  L.  ed.  1210,  12111;  Dunham  v.  Gindn' 
nati,  P.  ds  C.  R.  Co.  68  U.  S.  1  Wall.  254  [17 
L.  ed.  684];  Galveston,  H.  dfe  H.  R.  Co.  v.  Cow- 
drey,  78  U.  S.  11  Wall,  459  [20  L.  ed.  199]. 


1889. 


MoBROW  y.  NASHViiiLE  Ibon,  Stbel  &  Chaiicoal  Ck). 


87 


This  diBposes  of  the  case  so  far  asitxelates  to 
the  precedent  mortgagees.  As  to  the  holder  of 
a  chattel  mortgage  who  consents  to  have  the 
mortgaged  chattels  placed  in  such  an  attitude 
in  relation  to  real  estate  that  subsequent  in- 
nocent purchasers  and  mortgagees  are  liable  to 
be  misled  by  the  owner  of  the  land  to  which 
they  are  annexed,  there  seems  to  be  no  equita- 
ble ground  upon  which  his  title  should  be  en- 
foroed  as  against  such  purchasers  or  mortga- 
gees. The  peculiar  character  of  the  subsequent 
mortgage  executed  to  the  bank  in  the  present 
case  renders  it  unnecessary,  however,  that  we 
should  enlarge  upon  this  feature  of  the  subject. 

Recurring  to  the  statement  of  the  case,  it 
will  be  seen  that  after  describing  the  real  estate 
upon  which  the  factorv  and  machinery  were 
situate,  the  engine,  boiler  and  other  machinery 
are  particularly  and  specifically  enumerated  as 
being  also  and  in  effect  separately  mortgaged. 
Coupled  with  this  was  the  further  stipulation 
that  the  mortgagor  should  not  remove  any  of 
the  machinery  enumerated  from  the  land  on 
which  it  was  then  situate  until  the  mortgage 
debt  was  f  ull^  paid.  This  feature  of  the  mort- 
gage was  entirely  unnecessary  and  meaning- 
less, except  upon  the  theory  that  the  parties 
recognized  and  treated  the  engine  and  boiler 
and  other  enumerated  articles  as  something  dis- 
tinct from  the  realty;  in  short,  as  personal 
property.  This  being  so,  the  nile  wnich  re- 
quires that  effect  shall  be  given  to  every  part  of 
a  contract  according  to  the  manifest  intention 
of  the  parties,  as  expressed  by  the  langua|g;e 
employed,  also  requires  us  to  hold  that  the  in- 
tention of  the  parties  to  what  is  known  as  the 
**bank  mortgage"  was  to  regard  the  n^achinery 


as  personal  property,  and  to  include  it  in  the 
morteage  as  such.  They  took  their  mortgage, 
therefore,  subject  to  the  prior  chattel  mortgage 
of  the  appellant  on  the  personal  property. 

It  is  suggested  that  this  mortgage  is  not  in 
the  record,  because  in  copying  the  bill  of  ex- 
ceptions containing  the  evidence  into  the  tran- 
script, after  stating  that  the  mortgage  had  been 
reaa  in  evidence,  instead  of  copying  the  mort- 
gage, reference  is  made  to  a  previous  page  of  the 
transcript  where  the  mortgage  read  ui  evidence 
is  copied  as  an  exhibit  filed  with  the  answer  of 
the  bank.  This  was  sufficient.  It  was  not 
necessary  to  copy  it  again,  although  it  was  pre- 
sumably copied  in  the  bill  of  exceptions  as  filed. 
When  a  paper  is  once  copied  in  to  the  transcript, 
it  is  not  necessary  to  copy  it  again  when  intro- 
duced into  subsequent  parts  of  the  record,  pro- 
vided it  be  so  referred  to  that  it  can  be  iden- 
tified with  certainty.  Voarhees  v.  Hus/iaw,  80 
Ind.  488. 

Some  suggestions  are  made  on  the  briefs,  re- 
specting alTe^  infirmities  in  the  assignments 
of  error  and  in  respect  to  a  defect  of  parties. 
The  length  of  the  opinion  forbids  that  we  should 
notice  these  objections  further  than  to  say  they 
do  not  involve  any  error,  nor  do  they  relate  to 
the  merits  of  the  case.  No  objection  pertaining 
to  the  alleged  defect  of  parties  seems  to  have 
been  made  in  the  court  below. 

The  conclusions  thus  reached  result  in  a  re- 
versal of  the  judgment. 

The  judgment  is  aeeordingly  reversed,  mth 
easts,  with  directions  to  the  court  below  to 
sustain  the  appellant's  motion  for  a  new  trial, 
and  for  further  proceedings  not  inconsistent 
with  this  opinion. 


TENNESSEE  SUPREME  COURT. 


William  MORROW,  Appt,, 
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1.  An  a|s  foement  by  which  persona  orgmnf 
iMhkg  a  eorporation  ajre  to  have  bonda 

of  the  oorporation  to  an  amount  equal  to  the  stock 
subecribed  for,  secured  bj  mortgaere  on  the  cor- 
porate property,  if  Illegal  and  void,  and  cannot 
be  enforced  against  the  corporation  even  though 
the  rights  of  no  creditors  of  the  corporation  are 
involved. 

2.  A  stipaUition  in  a  contract  of  snbcerip- 
tion  to  the  stock  of  a  oorporatioD,  payable  m 
iD8talImentB,to  the  effect  that  bonds  of  the  corpo- 
ration, secured  by  mortgage  on  its  property, 
shall  be  given  to  its  subecriliers  in  an  amount 
equal  to  their  stock,  does  not  make  the  Issuance 
of  such  bonds  a  condition  precedent  to  liability 
upon  the  subscription;  and  the  failure  of  the 


HfOTM,— Subscriptions  to  corporation  stock. 

Simulated  subscriptions  are  a  fraud  upon  the 
law.  Ooffln  V.  Bansdell,  9  West.  Bep.  88,  110  Ind. 
417;  Osgood  V.  King,  42  Iowa,  478;  Wetherbee  v. 
Baker,  86  N.  J.  Bq.  601;  Boynton  v.  Hatch,  47  N.  T. 
38;  Crawford  v.  Bohrer,  SO  Md.  660;  Thompson, 
UaUUty  of  Stockholders,  129. 
8L.RA. 


company  to  carry  out  this  agreement  does  not 
defeat  such  Uability. 

(February  6,1880.) 

APPEAL  by  plaintiff ,  from  a  decree  of  the 
Chancery  Court  of  Davidson  County,  sus- 
taining a  demurrer  to  a  bill  filed  to  obtain  re- 
lief from  a  certain  stock  subscription.  Jf- 
firmed. 

The  facts  are  fully  stated  in  the  opinion. 

Messrs,  Vertrees  4fe  Vertrees*  for  appel- 
lant: 

The  agreement  was  not  ille^l  and  against 
public  policy,  but  is  good  agamst  all  persons 
save  creditors. 

In  illustration  of  the  meaning  of  the  term 
ultra  vires  see — 

Green's  Brice,  Ultra  Vires,  88,  84.  86;  Mal- 
lory  V.  Hanaur  Oil  Works,  86  Tenn.  2  Pickle, 
598;  Memphis  O.  dt  P.  Eleoator  Co,  v.  Memphis 
db  C,  R.  Co.  85  Tenn.  1  Pickle.  708. 

A  transaction  may  be  valid  as  to  stock- 
holders; but  as  to  creditors,  or  even  the  oflQcers 
of  the  company,  null  and  void. 

MaOory  v.  Hanaur  Oil  Works,  86  Tenn.  2 
Pickle,  606. 

Considered  as  an  agreement  for  fictitiously 
''paid-up"  shares  to  l^  issued,  it  (is  legal  and 
valid  as  to  all  persons  excepting  creditors. 

Cook,  Stocks  &  Stockholders,  §§  28,  25,  88; 
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19  Am.  &  Eng.  Corp.  Cas.  274.  See  Sawyer 
V.  Hoag,  84  U.  8.  17  Wall.  610  (21  L.  ed.  781); 
Scovill  V.  Thayer,  105  U.  8.  148  (2«  L.  ed.  968); 
Be  Ambrose  Lake  Tin  <fe  C.  Min,  Co,  L.  R.  14 
Ch.  Div.  390;  Christensen  v.  Etio,  8  Cent.  Rep. 
70, 106  N.  Y.  97,  60  Am.  Rep.  429;  Crawfordy. 
Bohrer,  59  Md.  599,  9  Am.  Corp.  Cas.  410; 
Bouton  V.  Dement,  11  West.  Rep.  437,  123  111. 
142,  19  Am.  &  Eng.  Corp.  Cas.  311;  Flinn  v. 
"  /J,  7  Fed.  Rep.  785. 

The  agreement  is  not  illegal;  and  all  parties 
having  consented,  it  is  not  ultra  vires  as  be- 
tween the  stockholders  and  the  company. 
Moreover,  it  was  an  act  of  such  a  character 
that  even  if  it  be  tUira  tires  in  a  sense,  the  com- 
pany and  the  stockholders  are  estopped  by  the 
element  of  consent. 

1  Wood,  Railway  Law,  506,  note  1;  Hutch- 
inson V.  Western  i  A.  B,  Co.  6  Heisk.  684;  2 
Morawetz,  Priv.  Corp.  §  711. 

Persons  dealing  with  a  corporation  with 
knowledge  that  its  stock  is  fictitiously  paid  up, 
cannot  hold  the  stockholders  liable. 

2  Morawetz,  Priv.  Corp.  §§  829,  871. 
Considered  as  a  contract  ^ving  mortgage 

bonds  as  a  bonus,  it  is  equally  bmding  and  valid. 
The  corporation  has  the  power  to  issue  bonds. 
It  has  express  power  to  execute  mortgages  to 
secure  money  borrowed. 

Code,  1704,  subeec.  7. 

The  statutory  power  to  make  mortgages  to 
secure  borrowed  money  is  not  exclusive,  but 
mortgages  for  other  purposes  can  be  executed 
as  well. 

1  Morawetz,  Priv.  Corp.  §§  847,  176;  1 
Waterman,  Corp.  §  178. 

And  even  if  it  were  in  excess  of  the  corpora- 
tion's authority,  it  and  its  stockholders  having 
consented,  the  mortgage  would  bind  them. 

2  Morawetz,  Priv,  Corp.  §§  711,  696;  cases 
supra  also. 

The  contract  of  subscription  cannot  be 
changed  without  the  consent  of  the  contracting 
parties. 

Vennery.  Atchison,  T.  db8.  F.B,  Co,  28  Fed. 
Rep.  581;  KnoxvilU  v.  KnoxviUe  d  0,  B.  Co, 
22  Fed.  Rep.  758. 

A  material  alteration  in  a  subscription  con- 
tract is  a  good  defense,  unless  assented  to  by  the 
subscriber 

Cook,  Stocks  &  Stockholders,  §  197;  Green's 
Brice,  Ultra  Vires,  180,  181;  PdlatVs  Case,  L. 
R.  2  Ch.  App.  527;  ElHngton's  Case,  L.  R.  2 
Ch.  App.  511.  See  PotU  v.  WaUace,  82  Fed. 
Rep.  272. 

If  the  agreement  was  illegal,  against  public 
policy,  and  void,  as  the  chancellor  adjudged, 
it  is  clear  that  the  complainant's  bill  ought  not 
to  have  been  dismissed.  The  bill  ddes  not  seek 
to  enforce  an  illegal  agreement,  but  to  rescind 
one,  and  to  defeat  the  collection  of  notes  based 
upon  it. 

See  Congress  db  E.  Spring  Co.  v.  Knowlton, 
103  U.  S.  49  (26  L.  ed.  847);  Mallory  v.  Hanaur 
Oa  Works,  86  Tenn.  698. 

If  the  agreement  was  illegal,  these  notes  can- 
not be  enforced  by  law. 

FdtU  V.  Gray,  8  Coldw.  468;  Greenhood, 
Pub.  Policy,  Rule  21,  p.  17;  Rule  10,  p.  8; 
Pearce  v.  Madison  d  I.  B.  Co.  62  U.  8.  21  How. 
441  (16  L.  ed.  184). 

A  note  given  for  an  illegal  consideration  can- 
8  L.  R.  A. 


not  bp  collected;  and  when  it  is  negotiable  in 
form,  equity  will  enjoin  it. 

Donelson  v.  Young,  Meigs,  155;  Porter  v. 
Joruss,  6  Coldw.  313;  2  High,  In j.  §§  1126, 1128; 
2  Lead.  Cas.  Eq.  1854. 

Messrs.  Champion  A  Head*  for  Commer- 
cial National  Bank,  appellee: 

Sections  1856  and  1870  of  M.  &  V.  Code  pro- 
hibit the  issuance  of  stock  or  bonds  by  a  manu- 
facturing corporation  except  in  payment  of 
cash,  or  for  land  at  a  fair  cash  valuation,  and 
prohibit  the  loaning  of  money  by  the  corpora- 
tion, to  any  stockholder  without  rendering:  the 
directors  consenting  thereto  liable— the  liability 
to  extend  in  favor  of  innocent  stockholders  as 
well  as  creditors. 

For  the  difference  between  a  subscription  to 
the  capital  stock  of  a  company  upon  a  condi- 
tion precedent,  and  an  agreement  to  become  a 
shareholder  upon  special  terms  or  stipulations, 
even  though  all  the  shareholders  agree  to  these 
special  terms,  see— 

Morawetz,  Priv.  Corp.  §§  89,  91-98;  Cook, 
Stocks  &  Stockholders,J§  77,  78;  Paducah  d 
M.  B.  Co.  V.  Parks,  86  Tenn.  554,  and  authori- 
ties cited. 

The  capital  stock  or  shares,  especially  the  un- 
paid subscriptions,  constitute  a  trust  fund  for 
the  benefit  of  the  general  treasury  of  a  corpor- 
ation. This  trust  cannot  be  defeated  by  a  sim- 
ulated payment  of  the  subscription,  nor  by  any 
device  short  of  an  actual  payment  in  good 
faith. 

Sawyer  y.  Hoag,  84  U.  8.  17  Wall.  610  (21  L. 
ed.781);  Crawfordy,  Bohrer,m^d.b\i^\  Union 
Nat,  Banky,  Douglass,  1  McCrary,  86;  Chicago, 
B.  I.  d  P.  B.  Co,  V.  Haaard,  74  U.  8.  7  Wall. 
892  (19  L.  ed.  117);  Osgood  v.  King,  42  Iowa, 
478. 

It  makes  no  difference  whatever  whether  a 
corporation  is  solvent  or  insolvent. 

2  Morawetz,  Priv.  Corp.  §790;  Union  Nat. 
Bank  v.  Douglass,  1  McCrary,  86. 

A  subscriber  for  the  stock  of  a  company  is 
not  released  from  his  engagement  to  take  it  and 
pay  for  it  by  anv  altei^tion  of  the  organization 
or  purposes  of  tne  company  which  at  the  time 
the  subscription  was  made  were  authorized 
either  by  the  general  law  or  by  special  charter; 
and  the  refusal  of  a  majority  of  the  stock- 
holders to  issue  both  stock  and  bonds  for  the 
same  subscription  was  such  an  alteration  of  the 
originiU  basis  of  organization  as  would  bind 
minority  stockholders. 

Nugent  v.  Putnam  Co.  86  U.  8. 19  Wall.  241 
(22  L.  ed.  88);  Padjic  B.  Co.  v.  Hughes,  22  Mo. 
291. 

Where  subscriptions  are  made  upon  special 
terms  applving  alike  to  all  subscribers  to  the 
stock  of  the  company  and  a  part  of  these 
special  terms  are  forbidden  bv  statutory  au- 
thority to  be  carried  out,  the  illegal  or  unau- 
thorized portion  of  the  special  terms  must  be 
disregarded,  and  the  subscription  held  valid  as 
to  that  portion  which  is  legal. 

Cook,  Stocks  &  Stockholders,  §  80,  and  au- 
thorities cited;  Pittsburgh  d  8.  B.  Co.  v.  Biggar, 
34  Pa.  455,  cited  in  Morawetz,  Priv.  Corp.  §  93. 
Complainant's  subscription  to  the  capital 
stock  of  the  Nashville  Iron,  Steel  &  Charcoal 
Company  was  not  made  upon  any  condition 
precraent  whatever,  but  was  a  subscription  up- 
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on  special  terms  or  stipulations,  which  applied 
to  all  the  shareholders  alike,  and  which  if  they 
had  been  legal  stipulations  could  have  been 
«nforced,  but  being  illegal  must  be  ignored. 

Morawetz,  Priv.  Corp.  §§89,  91-98;  Cook, 
Stocks  &  Stockholders,  ^§  77,  78. 

The  agreement  to  issue  bonds  falls  directly 
within  the  class  of  cases  which  call  it  "  a  sim- 
ulated XMiyment  of  the  subscription,"  and  which 
the  courts  refuse  to  uphold. 

Sawyer  v.  Baag,  84  U.  S.  17  Wall.  610  (21 L. 
«d.  781). 

The  legal  effect  of  complainant's  and  all 
other  shareholders'  subscriptions  to  this  stock 
upon  the  special  terms  named  was  simply  that 
'  the  agreement  to  receive  bonds  for  an  equal 
amount  of  stock  subscribed  was-  illegal  and 
should  be  disregarded,  leaving  the  subscrip- 
tions to  the  stock  in  full  force  and  effect. 

PitUburgh  A  8.  B.  Go.  v.  Biggar,  84  Pa.  465, 
cited  in  Morawetz,  Priv.  Corp.  §  98. 

Mr.  T.  M.  Sieger  for  Nashville  Iron, 
Steel  &  Charcoal  Company,  appellee. 

Imrton,  J.,  delivered  the  opinion  of  the 
court: 

The  Nashville  Iron,  Steel  &  Charcoal  Com- 
pany is  a  manufacturing  corporation,  organized 
m  1887,  under  the  general  incorporation  Law 
of  this  State.  Complainant's  bill  charges  that 
It  was  organized  upon  the  following  scheme  or 
basis,  namely: 

*'  The  capital  stock  was  fixed  at  $850,000,  in 
shares  of  $100  each.  The  company  was  also 
to  issue  $850,000  of  $1,000  negotiable  interest 
bearing  coupon  bonds,  to  run  twenty  years, 
secured,  principal  and  interest,  by  first  mort- 
gage, in  the  usual  form,  upon  the  company's 
plant.  Every  subscriber  was  to  have  bonds 
and  also  stock  of  the  companv,  each  to  the 
amount  of  the  subscription.  That  is  to  say,  a 
subscriber  to  the  amount,  say  of  $1 ,000,  was  to 
pay  $1,000,  and  therefor  was  entitled  to  and 
was  to  receive  $1,000  of  said  bonds  and  $1,000 
of  said  stock  of  the  company." 

Complainant  alleges  that  "  Upon  this  basis 
and  plan  of  operations,  as  the  defendant  com- 
pany well  knew,  your  orator  subscribed  for 
$10,000  of  said  stock  and  bonds  each;  that  is,  he 
took  an  interest  to  the  extent  of  and  subscribed 
$10,000,  and  he  was  to  pay  the  said  $10,000 
upon  calls  to  be  made." 

Upon  this  subscription  he  afterwards  paid 
$1,(X)0,  and  executed  his  three  negotiable  notes, 
each  for  $8,000,  and  payable  in  March,  April 
and  May,  1888.  Subsequently  the  corporation 
refused  to  carry  out  the  scheme  by  which  sub- 
scribers were  to  receive  bonds  to  an  amount 
equal  to  their  stock,  and  instead  resolved  to 
mortgage  their  property  only  to  the  extent  of 
$100,000,  and  these  bonds  they  resolved  to  sell 
upon  the  market,  applying  the  proceeds  to  cor- 
porate purposes  strictly.  This  change  in  the 
plan  of  operations  seems  to  have  been  assented 
to  by  all  of  the  subscribers  save  complainant, 
who  caused  his  protest  to  be  entered.  The  bill 
alleges  that  the  notes  executed  by  complainant 
have  been  transferred  to  the  Commercial  Na- 
tional Bank,  in  payment  of  a  pre-existing  debt, 
with  notice  of  the  considerations  upon  which 
they  were  executed.  This  charge,  the  case  be- 
ing heard  upon  demurrer,  toother  with  the  fact 
that  the  insolvency  of  the  iron  company  does 
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not  appear.  Justifies  us,  for  the  purposes  of  this 
case,  in  treating  the  bank  as  the  holder  of 
these  stock  notes,  as  standing  upon  no  higher 
ground  than  the  assignor. 

The  complainant  seeks  to  be  relieved  from 
bis  subscriptions  upon  the  ground  that  the  com- 
pany has  refused  to  carry  out  its  agreement 
concerning  its  bonds;  that  his  notes  be  can- 
celed; and  that  he  have  a  decree  for  the  money 
paid  in  on  his  subscriptions.  He  further  prays 
that,  in  the  event  he  be  held  liable  upon  his  sub- 
scriptions, the  contract  by  which  he  was  to 
receive  bonds  be  specifically  performed.  The 
bank  and  the  iron  company  Join  in  a  demurrer 
which  questions  the  validity  and  legality  of  the 
contract  by  which  the  complainant  was  to  re- 
ceive the  bonds  of  the  company.  This  de- 
murrer was  sustained  by  the  learned  chancel- 
lor, and  the  bill  of  complainant  dismissed. 

In  considering  the  meaning  and  legal  effect  of 
the  contract  set  up  by  the  complainant,  it  is  im- 
portant at  the  outset  to  observe  that  this  is  not 
the  case  of  a  purchase  of  stock  and  bonds,  or 
either,  in  an  organized  and  going  corporation. 
Upon  the  contrary,  the  bill  states  that  the  con- 
tract into  which  complainant  entered  was  that 
upon  which  all  shares  were  to  be  issued,  and  that 
the  contract  between  himself  and  the  corpora- 
tion constituted  what  the  pleader  properly 
designates  the  "  basis  of  organization.' 

Whether  this  "basis  of  organization"  be 
construed  to  be  a  contract  whereby  each  sub- 
scriber to  tbe  stock  was  to  be  dven  a  bond  as 
a  bonus,  or  each  subscriber  to  the  bonds  was  to 
be  given  paid  up  stock  as  a  bonus,  or  as  an 
agreement  by  which  each  contributor  to  the 
capital  stock  was  to  receive  the  obligation  of 
the  company,  secured  by  a  primary  mortgage, 
that  he  should  be  repaid  the  amount  of  his  sub- 
scription, with  interest,  such  an  agreement 
would  clearly  be  illegal  and  ineffecUve  as  to 
existing  or  subsequent  creditors  of  the  corpora- 
tion, upon  the  ground  that  the  payment  for  the 
stock  was  unreal  and  simulated,  or  that  the 
bond  had  been  Issued  upon  no  consideration. 
2  Morawetz,  Priv.  Corp.  §  824;  Sawyer  y.  Bbag, 
84  U.  8.  17  Wall.  610  [21  L.  ed.  781];  SamU  v. 
Thayer,  105  U.  8.  148T26  L.  ed.  968^. 

The  learned  counsel  for  complainant  has 
very  ably  and  earnestly  presented  the  well  un- 
derstood distinction  between  contracts  which 
are  invalid  as  to  creditors,  and  yet  are  legal 
and  binding  upon  the  corporation — a  distinc- 
tion well  fllustrated  by  the  cases  just  cited 
from  the  Supreme  Court  of  the  United  States; 
and  he  insists  upon  the  doctrine  of  these  cases, 
that,  however  invalid  such  an  agreement  may 
be  as  against  creditors,  inasmuch  as  aD  the 
subscri&rs  to  shares  were  parties  to  the  same 
agreement  with  the  corporation,  the  arrange- 
ment and  contract  cannot  be  questioned  by  such 
stockholders  or  by  the  corporation,  and  that  as 
between  the  subscriber  and  the  company  the 
agreement  is  leocal  and  binding. 

This  presents'  a  question  of  great  importance, 
and  one  which  is  entitled  to  receive  grave  con- 
sideration at  our  hands.  There  are  undoubt- 
edly a  class  of  cases  where  subscriptions  to  in- 
itiatory stock  upon  special  terms,  not  prohibited 
by  the  charter,  and  not  in  contravention  of  any 
clearlv  defined  public  policy,  have  been  ui)on 
sound  principles  held  valid  as  between  the  sub- 
scribers and  the  corporation,  and  yet  invalid  in 
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80  far  as  the  rights  of  creditors  were  affected 
ui>on  a  condition  of  corporation  insolyency  en- 
suing. To  this  class  of  cases  belong  the  cases 
of  Sawyer  v.  Hoag  and  Seomll  v.  Thayer. 

The  invalidity  of  the  special  terms  upon 
which  the  contract  of  subscription  rested  in 
these  two  cases  arose  from  the  well  settled  doc- 
trine that  unpaid  stock  subscriptions  constitute 
a  trust  fund  for  the  benefit  of  general  creditors, 
and  that  any  arrangement  or  device  by  which 
a  payment  of  a  stocK  subscription  is  simulated 
or  released  is  void,  in  so  far  as  it  operates  to 
discharge  a  liability  in  favor  of  creditors  by  a 
subscriber  to  capital  stock. 

In  the  first  of  these  cases  there  was  a  con- 
tract whereby  the  stock  was  nominally  paid  in 
full,  but  immediately  taken  back  as  a  loan  to 
the  subscriber.  Now,  the  only  effect  of  this 
arrangement  was  to  work  a  change  in  the  char- 
acter of  the  debt,  whereby  a  debt  due  as  for 
impaid  stock,  was  to  become  a  debt  due  as  for 
a  loan.  The  debt  in  the  latter  case  was  one 
which  was  subject  to  offsets  in  the  hands  of  the 
borrower,  while  so  long  as  it  was  a  stock  debt 
It  was  a  trust  fund,  and  the  debtor  could  not 
apply  it  exclusively  u^n  his  own  claim  against 
the  insolvent  corporation. 

Conoerning  the  validity  of  such  an  arrange- 
ment as  between  the  subscriber  and  the  cor- 
poration, Mr.  Justice  Miller  said:  *•  Undoubt- 
edly this  transaction,  if  nothing  unfair  was 
intended,  was  one  which  the  parties  could  do 
effectually,  so  far  as  they  alone  were  con- 
cerned. Two  private  persons  could  thus 
change  the  nature  of  the  indebtedness  of  one 
to  the  other,  if  it  was  found  to  be  mutually 
convenient  to  do  so;  and  in  any  controversy 
which  mi^ht  or  could  grow  out  of  the  matter 
between  the  insurance  company  and  Uie  appel- 
lant we  are  not  prepared  to  say  that  the  com- 
pany, as  a  corporate  body,  could  deny  that 
the  stock  was  paid  in  full."  The  court,  how- 
ever, held  that,  upon  a  suit  by  the  assignee 
in  bankruptcy  of  the  corporation,  the  stock 
had  not  in  fact  been  paid  in  such  manner  as  to 
prevent  a  recovery  for  benefit  of  creditors,  and 
the  defendant  was  not  allowed  to  offset  his  lia- 
bility upon  his  notes  given  for  the  alleged  loan 
to  him  by  the  company  by  a  claim  ne  held 
against  the  corporation. 

Concerning  this  case,  it  is  enough  to  say  that 
the  validity  of  the  arran^ment  as  against  the 
company  could  very  well  be  rested  ui)on  the 
fact  that  such  a  lending  of  money  to  the  share 
subscriber  was  not  prohibited  by  the  charter  of 
the  corporation;  and  no  public  policy  was  vio- 
lated, in  that  the  corporation  had  only  taken 
the  secured  notes  of  the  subscriber  in  place  and 
stead  of  his  unsecured  liability  as  a  sharehold- 
er; or  these  notes  stood  for  and  represented  an 
investment  of  the  capital  of  the  company,  and, 
being  an  insturance  company  expressly  permit- 
ted to  lend  out  or  otherwise  mvest  its  funds,  no 
reason  occurs  why  the  company  should  not  be 
regarded  as  bound  by  such  a  change  in  the 
character  of  the  debt.  The  case,  however, 
would  be  different  if  such  loans,  or  any  other, 
had  been  made  by  a  manufacturing  corpora- 
tion under  the  general  Incorporation  Laws  of 
this  State;  the  lendinir  of  money  to  stockholders 
being  expressly  prohibited  by  such  corporations. 
In  the  case  of  SeoviU  v.  Thayer  the  stock 
was  subscribed  upon  an  agreement  that,  upon  I 
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the  payment  of  20  per  cent,  paid  up,  nonassess- 
abte  certificates  of  stock  should  be  issued  to 
the  nominal  amount  of  the  subscription.  Mr. 
Justice  Woods,  speaking  for  the  court,  said, 
concerning  this  contract,  "that  as  between 
them  and  the  company  this  was  a  perfectly 
valid  agreement.  It  was  not  forbidden  by  the 
charter,  or  by  any  law  or  public  policy,  and  as 
between  the  company  and  the  stockholders  waa 
Just  as  binding  as  if  it  had  been  expressly 
authorized  by  tne  charter." 

When  he  came  to  consider  the  matter  as  it 
affected  creditors,  he  said:  "But  the  doctrine 
of  this  court  is  that  such  a  contract,  though 
binding  on  the  company,  is  a  fraud  in  law  on 
its  creditors,  which  they  can  set  aside;  that 
when  their  rights  intervene,  and  their  claims 
are  to  be  satisfied,  the  stockholders  can  be  re- 
(luired  to  pay  their  stock  in  full.  The  reason 
is  that  the  stock  subscribed  is  considered  in 
equity  as  a  trust  fund  for  the  payment  of 
creditors.  It  is  so  held  out  to  the  public,  who 
have  no  means  of  knowing  the  private  con- 
tracts made  between  the  corporation  and  its 
stockholders.  The  creditor  has  therefore  the 
right  to  presume  that  the  stock  subscribed  has 
b^n,  or  will  be,  paid  up;  and  if  it  is  not,  a 
court  of  equity  wiU,  at  his  instance,  require  it 
to  be  paid>    106  U.  S.  154  [26  L.  ed.  973]. 

This  case  is  differentiated  from  the  one  now 
imder  consideration  in  several  important  par- 
ticulars. First,  it  is  important  to  notice  that 
the  question  did  not  arise  between  the  corpora- 
tion and  the  subscriber.  The  controversy  was 
between  subscribers  and  the  creditors  of  an  in- 
solvent corporation.  The  point  only  arose  be- 
cause it  became  necessary  to  determine  when  the 
ri^ht  of  action  in  favor  of  the  creditor  accrued 
with  reference  to  the  Statute  of  Limitations, 
which  was  pleaded  by  the  stockholder.  In 
order  to  defeat  this  defense,  the  court  held  that 
the  arrangement  was  valid  as  to  the  corpora- 
tion; that  in  equity  the  meaning  and  effect  of 
the  agreement  was  this,  namely: 

"That  the  stockholders  should  pay,  say.  for 
example,  $20  per  share  on  their  stock,  and  no 
more,  unless  it  became  necessary  to  pay  more 
to  satisfy  the  creditors  of  the  company;  and 
when  the  necessity  arose,  and  the  amount  re- 
Quired  was  ascertained,  then  to  make  such  ad- 
aitional  payment  on  the  stock  as  the  satisfac- 
tion of  the  claims  of  creditors  required." 

The  court,  upon  this  construction  of  this, 
agreement,  held  that  the  statute  had  not  begun 
to  run  until  the  assets  of  the  company  proved 
insufficient  to  pay  debts. 

Again;  the  contract  as  between  the  company 
and  the  subscriber  was  an  executed  one,  while 
here  we  have  one  executory,  and  which  the 
corporation  has  refused  to  carry  out. 

In  the  third  place,  the  court  found  that  the 
charter  did  not  prohibit  such  an  agreement, 
nor  was  it  contrary  to  any  law  or  public  policy 
of  the  State  of  Kansas,  where  the  corporation 
resided  and  where  the  contract  was  made.  But 
the  broadest  and  most  obvious  distinction  be- 
tween this  case  and  that  will  be  observed  when 
we  analyze  the  contract  set  up  by  complainant, 
and  ascertain  its  legal  effects,  and  then  see 
wherein  such  a  contract  is  prohibited  by  the 
charter  of  the  defendant  corporation,  and  to 
what  extent  it  may  contravene  the  public  policy 
of  this  State. 
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The  scheme  proposed,  upon  which  this  cor- 
poration was  to  be  organized,  fixed  the  capital 
stock  at  $350,000.  The  public  has  a  right  to 
presume  that  this  stock  has  been  in  ^ood  faith 
subscribed,  and  that  it  will  be  paid.  They 
have  also  the  right  to  presume  that  the  fund 
thus  subscribed  and  paid  in  will  in  good  faith 
be  retained  in  the  business  of  the  company, 
and  that  it,  or  the  plant  and  property  repre- 
sented by  it,  will  in  good  faith  be  held  and 
preserved  as  a  capital  and  basis  of  credit  and 
confidence.  This  much  is  held  out  to  the  pub- 
lic by  the  representation  that  its  capital  stoc^ 
IS  $850,000. 

Bat  running  along  with  this  proposition  that 
there  shall  be  a  capital  stock  of  $850,000  is  the 
additional  stipulation  that  the  property  of  the 
company,  which  is  to  be  procured  by  means 
of  this  capital  stock,  is  to  be  mortgaged  to 
secure  bonds,  in  amount  precisely  equal  to  the 
whole  capital  stock;  and  the  bonds,  instead  of 
being  sold  for  their  market  value,  and  the  pro- 
ceeds applied  to  corporate  uses,  are  to  be 
divided  out  among  the  stockholders.  Says 
complainant  in  his  bill:  ''Every  subscriber  was 
to  have  bonds,  and  also  stock  of  the  company, 
each  to  the  amount  of  the  subscription."  The 
result  of  this  scheme,  if  it  had  been  carried 
out,  would  have  been  that  each  subscriber 
would  have  received  the  obligation  of  the  com- 
pany to  repay  to  him,  with  interest,  his  contribu- 
tion to  the  capital  stock  of  the  company;  and 
this  obligation  would  have  been  securea  by  a 
first  mortgage  upon  all  the  company's  prop- 
ertr. 

It  was  an  arrangement  whereby  the  fran- 
chise was  to  be  secmied,  and  at  the  same  time 
deprive  the  public  of  the  security  which  by 
law  they  are  entitled  to  have,  and  upon  which 
the  grant  of  the  franchise  depends.  Whatever 
the  real  motive  and  purpose  of  the  promoters 
of  this  arrangement  may  have  been,  its  legal 
effect,  if  valid,  would  have  been  to  throw  all 
the  risks  and  hazards  of  the  business  upon  the 
public  who  should  deal  with  it;  while  the  con- 
tributors were  to  reap  all  possible  gains,  and 
should  ke  secured  against  loss  in  the  event  the 
enterprise  prove  unprofitable.  Is  a  contract 
by  which  a  corporation  agrees  to  repay  to  the 
contributors  of  its  capital  stock  their  several 
contributions,  and  whereby  such  contributions 
are  converted  into  corporate  debts,  valid  even 
as  against  the  corporation  ?  Upon  what  con- 
sideration does  such  an  agreement  rest?  And 
what  power  has  a  corporation  to  bind  itself  by 
such  a  contract  ? 

It  is  true,  creditors  out  of  the  way,  that  the 
assets  of  a  private  business  corporation  belong 
in  the  last  analysis  to  the  stockholders,  and 
that  they  may  by  consent  cease  business,  and 
divide  the  property  among  themselves.  But 
this  ownership  of  assets  is  subject  to  the  higher 
and  superior  rights  of  creditors,  and  as  against 
them  fdiareholoers  have  no  rights  in  these  as- 
sets. No  consent  of  the  corporation  or  of  its 
shareholders  can  effectually  defeat  the  prior 
and  superior  claims  of  creditors  to  the  corpora- 
tion property.  Upon  the  winding  up  of  such 
a  corporation,  creditors  must  first  l^  paid.  The 
surplus  belongs  to  the  stockholders,  and  this 
the  corporation  is  bound  to  divide  among  them. 
But  by  this  contract  the  corporation  in  effect 
hinds  Itself  to  return  the  capital  stock  to  the 
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stockholders  at  a  fixed  time;  that  is,  when  the 
bonds  mature,  regardless  of  the  rights  of  credit- 
ors, and  without  winding  up  the  business. 

More  than  this,  the  charter  expressly  forbids 
the  payment  of  any  dividend  which  impairs 
capital  stock;  yet  by  this  arrangement  divi- 
dends are  to  be  paid  under  the  guise  of  inter- 
est, regardless  of  its  effect  upon  the  capital 
stock  of  the  company. 

It  is  no  answer  to  say  that  the  invalidity  of 
such  bonds  as  to  creditors  saves  all  their  rights, 
and  that,  therefore,  the  corporation  ou^ht  to 
be  suffered  to  make  such  contract  vnth  its 
shareholders  as  it  pleases.  This  argument  ig- 
nores two  very  plain  considerations  :\/Zr«r.  the 
fact  that  a  defense  could  not  be  made  by 
creditors  against  these  bonds  if  they  should 
pass  into  the  hands  of  innocent  purchasers  for 
value;  iecond,  the  public  policy  of  this  State, 
as  evident  from  its  legislation  concerning  such 
corporations,  forbids  the  recognition  of  such 
an'  agreement. 

The  theory  upon  which  the  State  has  ren- 
dered the  acquirement  of  the  franchise  to  be  a 
corporation  sO  speedy  and  inexpensive  is  based 
upon  the  assumption  that  the  capital  stock 
which  the  company  holds  itself  out  as  having 
will  be  in  fact  paid  in,  and  will  stand  as  a  basis 
of  credit,  instead  of  individual  liability  of  those 
associated  in  business.  To  secure  a  corporate 
capital  which  shaU  be  a  Just  substitute  for 
personal  liability,  the  law  required  in  explicit 
terms  that  nothing  shall  be  received  in  pay- 
ment of  the  capital  stock  of  a  manufacturing 
corporation  but  cash  or  lands,  or  patent  rights 
at  a  fair  and  agreed  valuation. 

The  charter  further  prevents  the  creation  of 
debts  beyond  the  capital  stock.  It  prohibita 
the  lending  of  money  to  shareholders,  or  the 
payment  oi  dividends  in  excess  of  actual  profits. 
The  plain  and  obvious  meaning  of  all  these 
requirements,  in  the  light  of  the  substitution 
of  corporate  liability  in  the  place  of  personal 
liability  beyond  the  amount  of  stock  subscrip- 
tion, implies  that  the  organization  stock  shall 
be  paid  up  in  full  at  its  par  value.  The  courts 
have  not  hesitated,  either  in  this  State  or  else- 
where, to  denounce  every  stratagem  and  device 
by  which  the  payment  of  stock  subscriptions 
is  sought  to  be  avoided. 

The  facility  with  which  charters  are  now 
obtained,  the  wonderful  increase  in  the  num- 
ber and  power  of  such  organizations,  the  facil- 
ities afforded  by  the  assumption  of  corporate 
powers  and  franchises  to  bad  and  designing 
men  to  carry  out  evil  and  fraudulent  schemes 
whereby  the  public  are  to  suffer,  the  plainest 
principles  of  common  honesty  and  of  business 
integrity  demand  that  these  business  cor- 
porations shall  be  held  to  the  utmost  good 
faith  in  this  matter  of  capital  stock,  and  that 
all  such  arrangements  as  that  proposed  by  this 
"plan  of  organization"  shall  be  held  void  and 
illegal,  in  that  it  is  prohibited  by  any  fair  con- 
struction of  the  corporate  powers,  and  in  con- 
travention of  the  plainest  and  most  obvious 
principles  of  pubhc  policy  concerning  such 
companies.  Such  a  contract,  being  prohibited 
by  law,  is  therefore  beyond  the  power  of  the 
corporation,  and  is  void  as  to  the  company,  be> 
inejultra  vires. 

What  we  have  said  as  to  the  construction  and 
legal  effect  of  the  subscriptions  involved  in  the 
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case  is  not  intended  to  apply  to  sales  of,  or  sub- 
scriptions to,  the  stock  of*^an  organized  and 
^oinff  corporation,  or  tbe  sale  of  tne  bonds  of 
a  gdng  corporation.  The  necessities  of  the 
business  of  an  organized  company  might  de- 
mand an  increase  of  capital  stock;  and,  if  such 
stock  is  lawfully  issued  it  may  very  well  be  of- 
fered upon  special  terms.  In  such  case,  if  the 
market  price  was  less  than  par,  it  is  clear  that 
a  purchaser  or  subscriber  for  such  stock  at  its 
market  value  would,  in  the  absence  of  fraud, 
be  liable  only  for  his  contract  price.  So  a  case 
might  arise  where  the  stock  of  a  goin^  concern 
was  much  depreciated;  and  where  its  bonds 
were  likewise  below  par,  and  there  was  lawful 
authority  to  issue  additional  stock  and  bonds. 

Now,  in  such  case,  the  real  market  value  of 
an  equal  amount  of  stock  and  bonds  might  not 
exceed,  or  even  equal,  the  par  value  of  either. 
In  such  cases,  all  questions  of  fraud  aside,  a 
purchaser  would  only  be  held  for  his  contract 
price.  The  case  we  have  been  considering  is 
that  of  the  issue  of  the  initiatory  or  organiza- 
tion stock— that  class  of  stock  which  is  to  con- 
stitute the  capital  stock  upon  which  the  grant 
of  the  franchise  depends. 

Says  Mr,  Morawetz:  **It  is  evident,  there- 
fore, that  the  issue  of  certificates  for  paid  up 
shares  to  a  shareholder  whose  shares  have  not 
in  fact  been  paid  up  is  unauthorized.  It  would 
be  a  direct  infringement  of  the  rights  of  all  ez- 
isling  shareholders  in  the  company,  and  a 
source  of  fraud  upon  persons  giving  the  com- 
pany credit,  or  dealing  in  its  shares  thereafter. 

However,  after  the  capital'  of  a  corporation 
has  been  reduced  by  losses,  it  would  not  be  a 
wrong  against  the  existing  shareholder  to  issue 
certificates  for  paid  up  shares  on  payment  of 
less  than  their  par  value.  Under  these  circum- 
stances fairness  and  equality  would  merely  re- 
quire that  the  new  shares  be  issued  at  their 
actual  or  market  value.  If  shares  in  a  corpo- 
ration could  in  no  case  be  issued  at  less  than 
their  face  value,  it  would  be  practically  impos- 
sible to  increase  the  capital  of  a  corporation  by 
the  sale  of  new  shares  after  the  value  of  its 
shares  had  fallen  below  par."  1  Morawetz, 
Priv.  Corp.  §  306. 

The  corporation  having  refused  to  execute 
this  agreement,  requiring  it  to  issue  its  bonds 
to  the  subscribers  for  stock,  and  having  deter- 
mined that  such  a  contract  was  void  and  illegal, 
as  beyond  the  power  of  the  corporation,  it  can- 
not, therefore,  be  specifically  executed.  This 
brings  us  to  a  consideration  of  the  question  as 
to  whether  tbe  refusal  of  the  corporation  to 
execute  this  illegal  agreement  relieves  con^plain- 
ant  from  his  liability  as  a  subscriber  to  the 
capital  stock  of  this  company.  His  subscrip- 
tion cannot  be  regarded  as  one  upon  a  concfi- 
tion  precedent.  He  subscribed,  not  upon  con- 
dition that,  before  he  should  be  required  to  pay, 
the  shares  and  bonds  should  be  delivered  to 
him.  On  the  contrary,  his  bill  shows  that  he 
has  already  paid  $1,000  upon  his  liability,  and 
executed  his  negotiable  notes  for  the  remainder; 
^nd  he  states  that  he  was  to  pay  his  subscrip- 
tion *' as  calls"  should  be  made.  He  clearly 
contemplated  that  his  subscription  should  be 
paid  before  any  bonds  were  to  be  issued;  for  the 
bonds  were  to  be  secured  by  a  mortgage  of 
the  company's  plant,  and  this  could  not  be 
created,  except  upon  the  supposition  that  the 
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capital  stock  should  be  paid  in,  and  then  in* 
vested  in  a  plant,  which  was  to  be  mortgaged 
to  secure  the .  bonds. 

When  a  subscription  is  taken  distinctly  upon 
the  condition  that  it  is  not  to  be  binding  until 
a  stipulated  thing  is  done,  then  such  a  subscrib- 
er does  not  become  a  stockholder,  and  is  not 
entitled  to  the  rights,  or  charged  with  the  bur- 
dens, of  a  stockholder  until  the  condition  has 
been  comi)lied  with.  This  court  said,  concern- 
ing conditional  subscriptions:  '*  The  capital  of 
stock  companies  consists  of  their  stock  sub- 
scriptions. This  is  tbe  basis  of  credit,  and  an 
essential  to  organization.  This  is  a  trust  fund 
for  the  benefit  of  creditors  in  case  of  insolvency. 
Conditional  subscriptions  to  the  stock  of  cor- 
porations are  unusual,  and  often  operate  to  de- 
feat subscribers  who  become  such  absolutely, 
and  upon  the  faith  that  all  the  stock  is  equally 
bound'  to  contribute  to  the  hazards  of  the  enter- 
prise. It  misleads  creditora,  and  is  the  fruit- 
ful source  of  litigation  and  disaster.  Tending 
to  the  ensnarement  of  creditors,  and  contrary 
to  a  sound  public  policy,  conditional  sul>scrip- 
tions  to  corporate  shares  ought  not  to  be  en- 
couraged." Paducah  d  U,  R.  Co.  v.  Parks,  86 
Tenn.  560. 

In  that  case  the  subscription  was  payable, 
one  fourth  when  the  railway  was  completed  to 
the  county  line,  remainder  in  four  equal  install- 
ments as  the  work  progressed  through  the 
county,  upon  the  proviso  that  the  company  es- 
tablished a  depot  at  Newbem.  The  company 
failed  before  a  depot  was  established  at  New- 
bem, and  it  was  insisted  that  the  subscription 
was  thereby  avoided.  This  court  held  that  the 
su]i)scription  became  absolute  upon  completion 
of  the  road  to  the  county  line;  that  the  proviso 
that  a  depot  should  be  established  at  Newbem 
was  not  a  condition  precedent,  but  an  independ- 
ent stipulation;  that  the  acts  to  be  done  were 
to  be  done  at  different  times,  and  hence  were 
independent  stipulations,  and  the  remedy  of 
the  subscriber  was  for  a  breach  of  the  stipula- 
tion in  his  favor. 

A  condition  subsequent  is  thus  defined  bv 
Mr.  Cook  in  his  work  on  Stockholders:  "A 
subscription  on  a  condition  subsequent  contains 
a  contract  between  the  corporation  and  the  sub- 
scriber whereby  the  corporation  agrees  to  do 
some  act,  thereby  combining  two  contracts — 
one,  the  contract  of  subscription,  the  other,  an 
ordinary  contract  of  the  corporation  to  perform 
certain  specified  acts.  The  subscription  is  valid 
and  enforceable  whether  the  conditions  are  per- 
formed or  not.  The  condition  subsequent  is 
the  same  as  a  separate  collateral  contract  be- 
tween the  corporation  and  the  subscriber,  for 
breach  of  which  an  action  for  damages  is  the 
remedy."    Cook,  Stocks  &  Stockholders,  §  78. 

That  Dr.  Morrow's  purpose  was  to  become  a 
shareholder  cannot  be  doubted.  The  company 
regarded  him  as  such,  and  he  so  regarded  him- 
self, for  he  not  only  acted  as  a  stockholder,  but 
became  a  director  of  the  corporation. 

Says  Mr.  Morawetz:  *'  If  it  appears  that  the 
subscriber  intended  to  become  a  member  of  the 
corporation,  and  as  such  entitled  to  vote  at 
meetings,  and  otherwise  enjoy  the  privileges  of 
menibersbip,  it  is  clear  that  the  subscription 
cannot  be  deemed  a  subscription  upon  condi- 
tion precedent"  1  Morawetz,  Priv.  Corp. 
S89. 
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It  follows  from  all  that  we  have  said  that  the 
stipulations  concemiDe  the  issuance  of  bonds  to 
sabscribers  for  capital  stock  was  not  a  condi- 
tion precedent  to  liability  upon  the  subscrip- 
tion. It  was  nothing  more  than  an  independ- 
ent stipulation,  for  the  breach  of  which  the 
remedy  would  be  in  damages.  The  failure  of 
the  company  to  carry  out  this  collateral  agree- 
ment does  not  defeat  liability  upon  the  sub- 


scription. This  breached  covenant  or  independ- 
ent contract  was,  however,  illegal  and  void, 
whether  regarded  as  a  condition  precedent  or 
subsequent,  and  Ifor  such  breach  no  action 
would  lie.  It  follows  that,  inasmuch  as  com- 
plainant is  liable  in  equity  and  at  law  upon  his 
subscription,  there  is  no  equity  whatever  in  his 
bill,  and  the  decree  ditmieaing  it,  mth  coate,  is 


NORTH  CAROLINA  SUPREME  COURT. 


PUCKETT  et  al, 

V. 

ALEXANDER,  Appt. 

(...-N.C ) 

1.  A  contimet  to  pay  a  fee  Iter  aervlees 

rendered  by  a  physictan  who  is  not  lloensed  to 
practioe  medicine  is  void  in  its  inoeption  where  a 
statute  probibits  him  from  practioinff  as  a  physi- 
cian for  fee  or  reward. 

^  An  amendment  to  a  statute  probililtin^ 
a  person  from  practicing  medicine  witC- 
oot  a  license,  which  provides  ttiat  it  shall  not  ap- 
ply to  physicians  who  have  a  diploma  from  a 
regular  medical  ooUege,  cannot  make  valid  a  con- 
tract  made  before  the  passing  of  the  amendment 
to  pay  for  the  services  of  an  unlicensed  physician 
who  had  such  a  diploma,  which  contract  was  void 
in  its  inception. 

B.8ervlees  rendered  by  an  unlicensed 
phmlcian  under  a  contract  which  was  void  in 
itBmoeption,  because  prohibited  by  statut*-,  dc^oot 
constitute  a  consideration  which  will  support  an 
express  promise  to  pay  for  the  services. 

(February  18, 1889.) 

APPEAL  by  defendant,  from  a  judgment  of 
the  Tyrrell  Coanty  Superior  Court  in  fa- 
vor of  plaintiffs  in  an  action  b^  the  distributees 
of  one  Puckett,  deceased,  against  his  adminis- 
trator for  an  accounting  of  certain  monejrs 
which  he  had  retained  from  the  estate  for  his 
services  as  physician.    Affirmed. 

The  facts  sufficiently  appear  in  the  opinion. 

Meurs.  Orandjr  A»  Ayalett»  for  appellant: 

Section  8132  of  the  Code  was  amended  bv 
Acts  1885,  p.  501 »  so  as  not  to  apply  to  physi- 
cians who  have  a  diploma,  etc. 

Acts  1885,  p.  180,  §  8122. 

The  Act  of  1885,  p.  601,  applies  to  our  case. 
Retroactive  laws  are  not  unconstitutional  but 
competent  to  affect  remedies,  not  rights. 

Tabor  v.  Ward,  83  N.  C.  294;  Hinton  v.  Hin- 
ton,  Phfl.  L.  415;  State  v.  Pool,  5  Ired.  L.  105; 
8UUe  V.  BeU,  Phil.  L.  76. 

There  is  no  such  thing  as  a  vested  right  in 
any  particular  remedy. 

Tabor  v.  Ward,  83  N.  C.  295;  WaahingUm  Toll 
Bridge  Co,  v.  Beaufort,  81  N.  C.  506. 

Mewra.  Pruden  A»  Vann  and  R.  P.  Felt- 
on,  for  respondents: 

The  defendant  commenced  to  practice  medi- 
cine in  1876  and  has  failed  to  apply  for  or  ob- 
tain a  license  from  the  board  of  medical  exam- 
iners. He  has  no  right  to  charge  for  his 
services  nor  can  he  sue  for  or  recover  the  same 
in  any  court. 

Code,  8122,  8182. 
8  L.  R  A. 


That  his  intestate  promised  before  his  death 
to  pay  the  amount  of  his  bill  can  make  no  dif- 
ference. The  law  would  be  untrue  to  itself  to 
permit  such  an  evasion. 

Calf)ert  v.  Williama,  64  N.  C.  168;  Turner  v. 
Peacock,  2  Dev.  L.  808;  Warden  v.  Ptummer,  4 
Jones,  L.  524;  Steera  ▼.  Laahley,  6  T.  R.  61; 
Bishop,  Contr.  §§  469,  470,  472.  478,  549. 

The  law  does  not  recogiiize  any  difference 
between  acts  malum  in  ae  and  malum  prohibit- 
um, 

Sharp  V.  Farmer,  4  Dev.  &  B.  L.  122;  Bishop, 
Contr.  §  471. 

Shepherd,  J.,  delivered  the  opinion  of  the 
court: 

The  Act  of  Assembly  of  1858,  chap.  268,  §  2, 
re-enacted  by  section  8122  of  the  Code,  pro- 
vides thaf  ''No  person  shall  practice  medicine 
or  surgery,  nor  any  of  the  branches  thereof, 
nor  in  any  case  prescribe  for  the  cure  of  dis- 
eases, for  fee  or  reward,  unless  he  shall  have 
been  first  licensed  so  to  do  in  the  manner  here- 
inafter provided;  Provided,  That  no  person  who 
shall  practice  in  violation  of  this  chapter  shall 
be  guilty  of  a  misdemeanor.'' 

Section  2  of  the  same  Act,  re-enacted  by  sec- 
tion 3182  of  the  Code,  provides  that  such  per- 
sons shall  not  be  entitled  to  sue  for  or  recover 
before  any  court  for  such  services. 

The  defendant  has  been  constantly  practicing 
medicine  since  he  received  a  diploma  from  the 
regular  medical  college  in  1867,  and  "for  fee 
or  reward"  rendered  the  services  in  1888  which 
constitute  the  basis  of  his  claim  in  this  action. 
The  performance  of  such  services  for  fee  or  re- 
ward was  absolutely  prohibited  by  the  statute, 
and  the  contract  was  therefore  void  in  its  in- 
oeption. It  Is  immaterial  whether  the  act  of 
the  defendant  was  malum  in  ae  or  merely  malum 
prohibitum, 

Ruffln,  Ch,  J.,  in  Sharp  v.  Farmer,^ Dev, 
&  B.  L.  122,  says  that  the  distinction  between 
these  "was  never  sound,  and  is  entirely  disre- 
garded; for  the  law  would  be  false  to  itself  if 
It  allowed  a  party  through  its  tribunals  to  de- 
rive advantage  m>m  a  contract  made  against 
the  intent  and  express  provisions  of  the  law." 

The  defendant,  however,  insists  that  vitalitjr 
is  given  to  this  void  contract  by  chapter  261, 
Acts  1885,  which  provides  that  section  8182  of 
the  Code  be  amended  **by  adding  after  the  last 
words  of  said  section  the  words,  ^Provided,  That 
this  section  shall  not  apply  to  physicians  who 
have  a  diploma  from  a  regular  medical  college, 
prior  to  January  1,  1880.' "  What  effect  this 
proviso  has  upon  section  8122,  by  way  of  re- 
pealing its  prohibitory  features  as  to  such  cases. 
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we  are  not  dow  called  upon  to  decide,  as  the 
AmeDdatorr  Act  is  clearly  prospective,  and 
does  not  affect  the  case  before  us.  Richardson 
V.  Dorman,  28  Ala.  681;  Dwar.  Stat  162  ei  seg. 

Even  if  the  statute  were  in  terms  retroactive, 
and  repealed  section  8122,  it  could  not  have  the 
effect  of  creating  a  liability.  '  *  A  contract,  void 
at  the  time  of  its  inception,  cannot  be  vali- 
dated bv  subsequent  legislation.  And  if  it  vio- 
lates, when  made,  a  statute,  the  repeal  of  that 
statute  does  not  niake  it  operative."  1  Whart. 
Cont.  §  868. 

If  the  contract  had  not  been  void  by  reason 
of  section  3122,  the  defendant  would  have  been 
entitled  to  enforce  his  claim  after  the  passage 
of  the  Amendatory  Act,  the  effect  of  which 
was  to  remove  the  disability  to  sue,  imposed 
b^  section  8182;  that  section  not  affecting  the 
right  but  the  remedy  only.  Hewitt  v.  Wilcox^ 
1  Met.  154. 

It  is  further  contended  that,  notwithstanding 
this  construction  of  the  several  Acts  of  Assem- 
bly, the  defendant  is  entitled  to  enforce  his 
claim  by  reason  of  the  express  promise  of  his 
intestate  to  pay  for  the  services.  The  date  of 
this  promise  does  not  appear  from  the  case  pre- 
pared by  the  court  below.  The  record  shows 
that  administration  was  granted  before  the 
passage  of  the  Act  of  1885.  However  this  may 
be,  we  are  of  the  opinion  that,  the  contract  be- 


ing void  in  its  inception,  there  was  no  consid- 
eration to  support  the  promise,  and  it  is  there- 
fore ineffectual  to  sustain  the  defendants'  de- 
mand. 

The  doctrine  of  a  purely  moral  consideration 
being  sufficient  to  support  an  express  promiae, 
attributed  to  Lord  Mansfield,  was,  as  is  said  by 
Mr.  Wharton,  in  his  work  on  Contracts,  supra, 
%  512,  ''soon  abandoned,  even  in  his  own  court; 
and  it  is  now  settled,  both  in  England  and  the 
United  States,  that  no  merely  moral  obligation, 
no  matter  how  strong,  can  support  a  promise 
unless  the  benefit  from  which  the  obligation 
arises  was  conditioned  on  the  promise." 

In  the  elaborate  note  to  the  case  of  Wennall 
V.  Adney,  3  Bos.  &  P.  252,  the  true  rule,  it 
seems  to  us,  is  laid  down:  "That  if  a  contract 
between  two  persons  be  void,  and  not  merely- 
voidable,  no  subsequent  express  promise  will 
operate  to  charge  the  party  promising,  even 
though  he  has  derived  the  benefit  from  the 
contract."  This  view  is  fully  sustained  in 
Fdton  V.  Beid,  7  Jones,  L.  (N.  C.)  270,  and  in 
Smith,  on  Contracts,  208,  where  the  author 
quotes  with  approval  the  language  of  Tindal, 
Ch.  J.,  ihht  '*A  subsequent  express  promise 
will  not  convert  into  a  debt  that  which  of  itself 
was  not  a  legal  debt." 

We  are  of  the  opinion  that  there  was  no  emyr, 
and  that  (he  judgment  should  be  affirmed. 
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Paul  C.  GREENWOOD,  Plff,  in  Err,, 

V. 

PHILADELPHIA,  WILMINGTON  & 
BALTIMORE  R  CO. 
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L  A  ma  n  haa  no  right  to  omit  tha  ordiiUMpy 
preeAatioiis  when  approaohinsr  a  railroad 
croflslDg  at  which  gates  have  been  established, 
merely  because  be  finds  the  gates  up. 

2.  A  member  of  a  hose  companjr,  drlvhig  at 
a  rapid  rate,  with  other  meinbers  on  the  hose 
carriage,  looking  for  a  fire,  who  does  not  even 
slacken  speed  on  approaching  a  railroad  crossing, 
is  gruilty  of  such  contributory  negligence  as  bars 
his  right  to  recover  for  injuries  received  from 
being  struck  by  a  train,  although  the  gates  estab- 
lished at  the  crossing,  having  become  out  of  or- 
der that  day,  were  not  closed,  and  the  watchman 
stationed  there  displayed  no  light  and  gave  no 
warning. 

(March  18, 1889.) 

ERROR  to  the  Common  Pleas  of  Delaware 
County,  to  review  a  Judgment  in  favor  of 
defendant  in  an  action  brought  to  recover 
damages  for  personal  injuries  alleged  to  have 
resulted    from   defendant's   negligence.     Af' 


The  facts  are  sufSciently  stated  in  the  opin- 
ion. 

Messrs,  J.  B.  A  J.  H.  Hinkson  and  W. 
B,  Broomall*  for  plaintiff  in  error: 

The  rule  as  to  ''stopping,  looking  and  listen- 
ing," does  not  apply  m  all  cases. 

Ta.  R,  Co.  V.  Aekerman,  74  Pa.  268;  Pa.  R, 
Go,  V.  Beale,  73  Pa.  504;  Ddaxcare,  L,  d  W,  R.  Co, 
8  L.  R.  A. 


V.  &mith,  28  Legal  Int.  101;  Berry  v.  Pa,  R,  Co. 
6  Cent.  Rep.  Ill,  48  N.  J.  L.  141. 

In  built-up  parts  of  the  country — in  towna 
and  village8--the  railroad  is  bound  to  use  ad- 
ditional precautions,  and  the  traveler  has  a 
right  to  expect  them,  and  to  rely  upon  them^ 
and  govern  his  conduct  accordingly. 

PhUa.  d  R,  R,  Co,  v.  i^rctn,  W  Pa.  76;  Cor- 
reU  V.  Burlington,  G,  R.  d  M,  R,  Co,  88  Iowa, 
120,  18  Am.  Rep.  22;  MeWiUiamf  v.  Keim,  1 
Pa.  Supreme  Ct.  Cas.  No.  1. 

Even  if  the  failure  of  a  railway  to  perform  a 
duty  imposed  by  a  municipal  ordinance  may 
not  be  considered  as  negligence,  still  it  is  evi- 
dence of  negligence. 

Patterson,  &ilway  Accident  Law,  §  41. 

Wherever  the  plaintiff  is  thrown  off  his 
guard  by  the  acts  or  omissions  of  the  defend- 
ant, he  is  not  held  to  the  same  rule  as  to  negli- 
gence that  would  be  imposed  on  him  other- 
wise. 

Pa,  R,  Co,  V.  Ogier,  86  Pa.  72;  Phila.  dt  T, 
R,  Co,  V.  Hagan,  47  Pa.  244. 

As  the  defendant  could  not  use  the  ordinary 
signals^  it  was  bound  to  use  extra  precaution. 
There  is  no  proof  that  it  did. 

See  PliOa.  &  R,  R,  Co,  v.  KiUips,  88  Pa.  405; 
Pa,  R,  Co.  V,  Werner,  89  Pa.  59. 

The  speed  of  the  train,  the  time  reasonably 
required  for  the  decedent  to  cross  the  track 
after  he  had  fully  committed  himself  to  the 
act,  the  absence  of  the  usual  warning  of  the 
train's  approach,  the  topo^phy  of  the  ground, 
and  the  opportunity  which  the  decedent  had 
for  self-preservation  were  considerations  for 
the  jury. 

8ehum  V.  Pa,  R.  Co,  107  Pa.  13.    See  Pa.  R, 
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Co.  ▼.  Aekerman,  74  Pa.  »»;  ft.  B,  Go.  v. 
Own,  2  Cent.  Rep.  828,  111  Pa.  487;  DelatDare, 
L.  db  W.  R.  Co,  y.  Cadow,  12  Cent.  Rep.  725, 
120  Pa.  559;  Schmidt  ▼.  McGUl,  12  Cent.  Rep. 
785,  120  Pa.  412;  Pa.  R  Co.  v.  White,  88  Pa. 
829;  Ba.  H  Co.  v.  Werner,  89  Pa.  59;  Phila. 
City  Pom.  R.  Co.  ▼.  Henriee,  92  Pa.  481;  Qer- 
mantovm  Pate.  R,  Co.  v.  WaUing,  97  Pa.  55; 
Pa.  R.  Co.  V.  Peter%,  8  Cent.  Rep.  405, 116  Pa. 
216;  8ehaU  ▼.  Q^,  107  Pa.  1;  Lehigh  Valley 
R.  Co.  Y.  Qreiner,  4  Cent.  Rep.  898,  118  Pa. 
600. 

It  18  not  always  contributory  negligence  to 
CTOtt  a  railroad  without  waiting  for  a  passing 
train  to  go  so  far  as  to  see  if  another  is  coming. 

Phila.  db  R.  R.  Co.  v.  Cart,  99  Pa.  505,  11 
W.  N.  C.  549;  Pa.  R.  Co.  v.  Qanoey,  108  Pa. 
969;  CatawiiM  R.  Co.  v.  Arm^rong,  49  Pa. 
186. 

If  the  railroad  company  was  negligent,  it  is 
no  answer  to  say  that  the  driver  of  the  hose 
cart  was  also  negligent 

BurreU  Twp.  v.  Uneapher,  10  Cent.  Rep.  828. 
117  Pa.  858. 

Mr.  WUlbuB  Ward  for  defendant  in  error. 


PajEfloiif  Ch.  J,,  delivered  the  opinion  of 
the  court: 

The  plainti£F  brought  this  action  in  the  court 
helow  to  recover  damages  for  injuries  received 
hy  him,  and  which  he  claims  were  caused  by 
the  neriigence  of  the  defendant  company.  The 
court  below  gave  a  binding  instruction  to  the 
jury  to  find  for  the  defendant. 

Under  such  circumstances  we  must  assume, 
not  only  that  all  of  the  plaintiffs  testimony  is 
true,  but  that  he  is  entitled  to  every  inference 
fairly  to  be  drawn  from  it. 

The  facts  of  the  case,  as  we  gather  them  from 
the  evidence,  may  be  briefly  stated  as  follows: 

The  plaintiff  was  a  member  of  the  Han- 
ley  Hose  Company  in  the  City  of  Chester. 
On  the  niffht  of  March  26,  1887,  he  was  at 
the  hose  nouse  and  informed  one  or  more 
members  that  there  was  a  fire.  To  use  his  own 
language:  "It  looked  from  Edgmont  Avenue 
to  be  over  at  Mr.  Eyre's  house,  around  Seventh 
Street.    That  is  where  I  seen  the  fire." 

No  other  person  in  Chester  appears  to  have 
seen  this  alleged  fire;  nor  was  there  any  alarm 
given  to  any  of  the  other  engine  houses.  The 
result  of  the  plaintiff's  announcement  at  the 
Hanley  Hose  Company's  house  was  that  the 
company  immediately  turned  out.'  The  plaint- 
iS  and  one  or  two  others  got  on  the  hose  car- 
riage,and  with  a  spirited  horse  started  out  to  find 
the  fire.  The  horse  was  driven  at  a  rapid  rate 
of  speed  for  some  distance  along  Fifth  Street 
and  then  turned  up  Welsh  Street.  ^ 

The  railroad  of  the  defendant  companv  was 
one  square  from  the  comer  of  Fifth  and  Welsh. 
At  the  railroad  crossing  the  companv  had  for 
some  time  kept  a  watchman,  and  sa^ty  gates, 
which  were  lowered  upon  the  approach  of 
traios. 

Upon  the  night  in  question  when  the  hose 
8LRA. 


carriage  approached  the  crossing  the  gates 
were  not  lowered;  they  had  become  out  of  or- 
der that  morning  and  had  not  been  repaired. 
The  watchman  displayed  no  light  and  gave  no 
warning.  The  hose  carriage  did  not  stop  as  it 
approacned  the  track  in  oraer  to  afford  an  op- 
portunitv  to  look  and  listen;  nor  did  it  even 
slacken  its  speed,  but  continued  on,  was  struck 
by  the  train,  and  the  plaintiff  was  thrown  off 
the  carriage  and  injured. 

Under  such  circumstances  does  the  case  come 
within  the  familiar  rule  "stop,  look  and  lis- 
ten ?"  It  was  stronglv  urged  upon  the  argu- 
ment that  the  rule  referrea  to  does  not  apply 
for  the  reasons  (a)  that  the  pUintiff  had  a  right 
to  rely  upon  the  fact  that  the  safety  gates  were 
up;  and  (b)  that  the  said  rule  is  not  applicable 
to  towns  and  cities  where  trains  are  constantly 
crossing  streets. 

I  do  not  understand  the  law  to  be  that  when 
a  railroad  company  adopts  safety  gates  or  any- 
other  appliance  for  the  protection  of  the  public 
the  public  are  thereby  absolved  from  the  duty 
of  taking  any  care  of  themselves. 

Conceding  that  the  company  was  reouired  to 
take  extra  precaution  by  reason  of  tne  gates 
being  out  of  order,  yet  the  plaintiff  was  also 
bound  to  do  his  part.  He  has  no  right  to  omit 
the  ordinary  precautions  when  approaching  a 
railroad  crossing  merely  because  he  finds 
the  gates  up.  Machinery  of  all  kinds  is 
liable  to  ^t  out  of  order,  and  may  do  so  Just 
at  the  critical  moment  of  the  approach  of  a 
train.  In  all  such  cases  the  safety  of  the  travel- 
ins  public  reqidres  that  each  party  shall  be 
held  to  the  exercise  of  due  care. 

Had  this  hose  carriage  stopped  near  the  cross- 
ing instead  of  rushing  on  at  reckless  speed, 
this  accident  would  not  have  happened.  The 
train  could  have  been  seen  for  100  feet  before 
the  crossing  was  reached.  If  the  rule  to  stop, 
look  and  listen  were  always  observed,  an  acci- 
dent at  crossings  now  so  frequent,  would  rarely 
occur,  whether  in  town  or  country. 

It  is  difficult  to  see  why  the  rule  is  not  as 
important  in  towns  and  cities  as  in  the  country, 
where  in  many  instances  the  track  can  be  seen 
for  a  long  distance.  The  rule  itself  is  so  valu- 
able; is  sustained  by  such  abundant  authority; 
and  is  moreover  founded  upon  such  excellent 
common  sense  reasons— that  we  will  neither 
depart  from  it  nor  allow  it  to  be  undermined 
by  exceptions.  It  is  a  clear  and  certain  rule 
of  duty,  and  a  departure  from  it  is  more  than 
evidence  of  negligence;  it  is  negligence  per  se. 

I  have  not  referred  to  the  question  of  the  city 
ordinances,  for,  conceding  the  negligence  of 
the  defendant  company,  the  plaintinwas  guilty 
of  such  contributory  negligence  as  bars  his 
right  to  recover.  Not  have  I  discussed  the 
numerous  cases  cited,  as  but  few  of  them  have 
any  application  to  the  peculiar  circumstances 
of  this  case. 

Judgment  affirmed. 

Green  and  Clftrk*  JJ.,  absent. 
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SCHOOL  DISTRICT  No.  82.  Winona  Coun- 
ty, Eespt 

^...Mlnn ) 

n.SpecUaiAWfl  1878,  chap.  166,  entiUed 

'*An  Act  for  theEBtabllshment  ofJPublloSchoolsln 
the  City  of  Winona,"  established  a  school  system, 
not  for  the  territory  then  within  the  city  limits, 
but  for  the  City  of  Winona,  whether  enlarged  or 
diminished  in  area  by  future  leerislatlon;  hence, 
that  part  of  the  territory  of  the  defendant  school 
district  which  was  annexed  to  the  dty  by  Special 
Laws  1887,  chap.  5,  became  a  part  of  it  for  school 
as  well  as  other  municipal  purposes,  and  ceased 
to  be  a  part  of  defendant. 

2.  The  Act  of  1887,  referred  to.  Is  not  repug- 
nant to  section  27,  art.  4,  of  the  Constitution  of 
the  State,  because  the  matter  of  the  change  in  the 
boundaries  of  school  districts  is  not  mentioned  in 
the  title. 

3.  If  a  part  of  a  territory  of  a  mmiicipal 
corporation  is  separated  ttonk  it  by  an- 
nexsition  to  another,  or  by  its  erection  into  a  new 
corporation,  unless  some  other  provision  is  made 
in  llie  Act  authorizing  the  separation,  the  old  cor- 
poration (it  not  having  been  abolished)  remains 
subject  to  all  its  liabilities,  and  retains  all  its 
property,  Including  that  which,  upon  the  change 
of  boundaries,  happens  to  fall  within  the  limits  of 
the  other  corporation. 

(January  11, 1880.) 

APPEAL  by  plaintiff,  from  a  Judgment  of 
the  District  Court  of  Winona  County,  in 
favor  of  defendant  in  an  action  of  ejectment 
to  recover  poesession  of  certain  school  property. 
AJJhrmed, 

The  facts  sufficiently  appear  in  the  opinion. 

Messrs.  H.  L,  Buck  and  W.  A.  Finkeln- 
bnr^*  for  appellant: 

The  territory  annexed  to  the  City  of  Winona 
by  the  Act  of  1887  became  part  of  the  special 
school  district  of  Winona. 

Id  Connor  v.  Board  of  Education  of  St.  An- 
thony,  10  Minn.  489,  it  was  held  that  where  the 
Legislature  detached  a  portion  of  the  territory 
of  a  school  district  which  ad^ined  the  City  of 
St  Anthony,  and  included  it  in  the  city,  the 
territory  so  detached  was  incorporated  into  the 
school  district  composed  of  the  City  of  St.  An- 
thony. 

The  incorporation  of  the  territory  upon  which 
the  school  property  in  dispute  is  looited,  into 
the  school  district  of  Winona,  carries  with  it 
the  school  property. 

Connor  v.  Board  of  Education  of  8t,  An- 
thony, 10  Minn.  489;  State  y.  Lake  City,  25 
Minn.  404;  Laramie  Co.  v.  Albany  Co.  92  U.  8. 
807  (28  L.  ed.  652);  North  Hempstead  ▼.  Hemp- 
stead, 2  Wend.  109;  Dillon,  Mun.  Corp.  g  128; 
Wade  V.  Richmond,  ISGratt.  583;  Higginbotham 
Y.  Com.  25  Gratt.  688;  Mount  Pleasant  v.  Beck- 

^Head  notes  by  Mitchell,  J. 

NoTS.— For  legislative  power  over  municipal  cor- 
porations, and  change  of  city  limits,  see  Daly  v. 
Morgan,  1  L.  R.  A.  757  note. 

As  to  constitutionality  of  statute  where  matter  in- 
cluded is  not  stated  in  its  title,  see  Titusville  Iron 
Works  V.  Keystone  Oil  Ck).  1 L.  R.  A.  381;  Hart  v. 
McEh*oy  (Mich.)  2  L.  EL  A.  609. 
8  L.  R.  A. 


With,  100  U.  8.  525  (25  L.  ed.  701);  Hartford 
Bridge  Co.  v.  East  Hartford,  16  Conn.  171; 
Opinions  of  Atty-Gen.  of  Minn.  pp.  99, 802, 861. 

In  the  absence  of  some  constitutional  prohi- 
bition, the  corporate  existence  of  municipali- 
ties is  subject  to  legislative  control;  and  where 
such  corporation  is  legislated  out  of  existence, 
and  its  territory  annexed  to  other  corporations, 
the  latter,  unless  the  Legislature  otherwise  pro- 
vides, becomes  entitled  to  its  property  and  sev- 
erally liable  for  a  proportionate  share  of  its 
then  existing  debts. 

Dillon,  Mun.  Corp.  §  186. 

There  is  no  restriction  on  the  power  of  the 
Legislature  to  divide  public  corporations,  unless 
it  is  found  in  the  Constitution  of  the  State;  and 
upon  such  division,  if  the  corporation  possesses 
public  property,  and  no  provision  to  the  con- 
trary is  made  by  the  Legislature,  each  subdi- 
vision of  the  old  corporanon  is  entitled  to  hold 
in  severalty  the  public  property  which  falls 
within  its  lunits. 

Dillon,  Mun.  Corp.  §  188;  N.  Hempstead  v. 
Hempstead,  2  Wend.  109;  La/ramie  Co.  v.  Al- 
bany Co.  92  U.  8.  807  (28  L.  ed.  552);  School 
Hist.  No.  1  V.  Richardson,  28  Pick.  62;  Sefiool 
Hist.  No.  6  V.  Tapley,  1  Allen,  49. 

The  Legislature  has  unlimited  power  over 
municipal  corporations  and  their  property;  such 
corporations  are  altogether  public,  and  their 
property  is  under  the  control  of  the  Legislature, 
and  is  not  within  the  provisions  of  the  Consti- 
tution protecting  private  propertv. 

See  Darlinffion  v.  N.  Y.  81  N.'Y.  164;  State 
V.  Lake  City,  25  Minn.  404. 

School  districts  are  quasi  corporations,  and 
under  the  control  of  the  Legislature.  They 
may  be,  at  its  will,  changed  or  divided,  or  the 
property  transferred  from  one  organization  to 
another. 

Connor  v.  Board  of  Education,  10  Minn.  489. 
See  also  St€U6  v.  McFadden,  28  Minn.  40;  Oran- 
by  V.  Thurston,  28  Conn.  416;  Laramie  Co.  v. 
Albany  Go.  92  U.  8.  807  (28  L.  ed.  552);  Clin- 
ton V.  Cedar  Rapids  db  M.  R,  R.  Co.  24  Iowa, 
475;  Layton  v.  New  Orleans,  12  La.  Ann.  616. 

Messrs.  J.  W*  Dyekson  and  Gould  A 
Sbow»  for  respondent: 

The  area  of  the  special  school  district  of  the 
City  of  Winona  does  not  necessarily  change 
with  the  arefi  of  the  city. 

State  V.  Independent  School  Dist.  46  Iowa,  425. 

Even  if  the  extension  of  the  city  limits  has 
operated  a  like  extension  of  the  area  of  the 
Winona  school  district,  and  a  corresponding- 
reduction  in  the  area  of  the  defendant  district, 
the  defendant  is  not  thereby  deprived  of  its 
property. 

It  is  greatly  doubted  if  it  would  be  within  the 
constitutional  piower  of  the  Legislature,  even 
by  express  provision,  to  deprive  defendant  of 
its  property  without  compensation  and  without 
its  consent 

See  Toum  of  Milwaukee  v.  City  of  Milwau- 
kee, 12  Wis.  *98;  State  v.  Haben,  22  Wis.  665; 
State  V.  Foley,  80  Minn.  856;  Orogan  v.  San 
Francisco,  18  Cal.  590. 

Title  to  realty  can  pass  only  by  some  sort  of 
an  express  mnt,  or  by  virtue  of  a  judicial  pro- 
ceeding. Neither  of  these  modes  of  transfer 
is  found  here. 
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Buena  Vuta  7\op.  Bd.  of  Health  v.  E.  Soffi- 
nauf,  45  Mich.  257. 

A  town  iDcorporated  may  acquire  property, 
real  or  personal;  it  enjoys  corporate  rights  and 
priyileges,  and  is  subject  to  corporate  duties. 
If  a  pcurt  of  its  territory  and  inhabitants  are 
separated  from  it  by  annexation  to  another,  or 
by  the  erection  of  a  new  corporation,  the  for- 
mer corporation  still  retains  all  its  property, 
powers,  rights  and  privileges,  unless  some  new 
provision  should  be  made  by  the  Act  authoriz- 
mgthe  separation. 

Windham  v.  Portland,  4  Mass.  884;  Hamp- 
thire  Co,  v.  Franklin  Co,  16  Mass.  86;  Mont- 
pdier  v.  E,  Montpelier,  29  Vt  12,  67  Am.  Dec. 
748;  N,  Tamumth  v.  Shillings,  45  Maine.  138,  71 
Am.  Dec.  580;  Depere  v.  BeUevue,  81  Wis.  120. 
See  also  Union  Baptist  Society  v.  Candia,  2  N. 
H.  20;  South  Hampton  v.  Fowler,  52  N.  H.  280; 
School  Dist.  No,  1  v.  Richardson,  28  Pick.  62; 
Whittier  v.  Sanborn.  88  Maine,  32;  Heieer  v. 
Tohn,  87  Ind.  415;  Town  of  Miltoaukee  v.  City 
of  MUwaukee,  12  Wis.  *98;  Buerta  Vista  Twp, 
Board  of  Health  v.  East  Saginaw,  45  Mich. 
257. 

Miteliell,  J.,  delivered  the  opinion  of  the 
court: 

The  defendant,  a  duly  organized  public  school 
district,  acquired  and  held  for  school  purposes 
a  schoolhouse  and  site.  In  February,  1^7,  an 
Act  was  passed  entitled  "An  Act  to  Amend 
the  Charter  of  the  City  of  Winona"  (Spec.  Laws, 
chap.  5),  which  extended  the  limits  of  the  city 
so  as  to  include  a  part  of  the  defendant  district, 
embracing  the  schoolhouse  in  question.  This 
Act  contained  no  express  provision  changing 
the  limits  of  the  school  district,  and  none  as  to 
the  disposition  of  this  school  property.  The 
question  now  is  to  which-^plaintiff  or  defendant 
•--does  the  schoolhouse  belong  ? 

The  first  question  that  arises  is  whether  the 
annexed  territory  remains  a  part  of  the  defend- 
ant district,  or  has  become  a  part  of  the  City 
of  Winona,  for  school  as  well  as  Tor  other 
municipal  purposes.  f 

By  chapter  155,  Spec.  Laws  1878,  "An  Act 
for  the  Establishment  of  Public  Schools  in  the 
City  of  Winona,"  and  the  Acts  amendatory 
thereof,  it  was  provided  that  the  territory, 
within  the  corporate  limits  of  the  City  of  Wi- 
nona, shall  constitute  one  school  district  for  the 
regulation  and  management  of  the  public 
schools  in  said  dty,  to  be  under  the  direction 
and  control  of  a  board,  whose  members  are  to 
be  elected  at  the  charter  election,  two  for  each 
ward,  and  one  for  the  city  at  large,  to  consti- 
tute the  "board  of  education  of  the  City  of 
Winona." 

The  city  council  must  approve  and  ratify 
every  contract  made  by  the  board  for  the  pur- 
chase of  any  site  for  a  schoolhouAte.  The  board 
has  to  submit  to  the  city  council  annually  an 
estimate  of  the  amount  of  money  necessary  to 
defray  the  expenses  of  the  sc}iOols,  which  is 
subject  to  their  approval;  and,  to  raise  the 
amount  as  thus  approved,  the  council  levies  a 
tax  on  all  the  property  in  the  city,  which  is 
collected  in  the  same  manner  as  other  city 
taxes,  and  the  money  paid  over  to  the  city 
treasurer.  The  title  to  all  school  property  is  to 
be  taken  in  the  name  of  the  city;  and  when 
sold,  deeds  are  to  be  made  in  its  name  as 
3L,R.A. 


grantor,  and  sigped  by  the  mayor,  and  counter- 
signed by  the  city  recorder. 

These  and  other  provisions  of  the  Act,  which 
might  be  referred  to.  show  beyond  all  doubt 
that  its  purpose  was  to  adopt  a  policy,  and  not 
a  mere  arbitrary  geographical  line,  and  that 
this  policy  was  to  establish  a  uniform  school 
system,  not  for  the  territory  then  happening  to 
be  within  the  city,  but  for  the  city,  whatever 
its  area  might  be,  whether  enlarged  or  dimin- 
ished in  the  future:  and  that  the  Doard  of  edu- 
cation, although  invested  with  certain  limited 
corporate  lowers,  should  be  one  of  the  depart- 
ments of  the  city  government,  much  like  a 
board  of  public  works  or  park  commissioners; 
hence,  any  territory  annexed  to  the  city  be- 
comes a  pert  of  it  for  school  as  well  as  for 
other  municipal  purposes.  To  hold  otherwise, 
in  view  of  the  provisions  of  the  Act  of  1878,. 
would  lead  to  much  confusion  and  many  in- 
congruities. Take,  for  example,  this  very  case. 
If  the  territorv  annexed  to  the  city  remains  a 
part  of  the  defendant  district,  the  inhabitanta 
would  be  entitled  to  take  part  in  the  election 
of  members  of  the  board  of  education  of  the 
city,  and  their  property  be  taxed  for  the  sup- 
port of  city  schools  m  the  benefits  of  which  they 
would  have  no  part.  We  are  therefore  of 
opinion  that  by  its  annexation  to  the  city  this 
territory  was  detached. from,  and  is  no  longer 
a  part  of,  the  defendant  district.  Connor  y« 
Board  of  Education,  10  Minn.  489  (Gil.  852). 

It  is  urged  that  the  Act  of  1887,  amending 
the  Charter  of  the  City  of  Winona,  if  held  to 
have  the  effect  of  thus  changing  the  boundaries 
of  these  school  districts,  woiud  be  in  conflict 
with  section  27,  art.  4,  of  the  State  Constitu- 
tion, because  that  subject  is  not  expressed  in 
the  title  of  the  Act. 

We  think  a  moment's  reflection  will  suggest 
that  there  is  nothing  in  this  point.  Every  pro- 
vision of  that  Act  is  germane  to  the  subject  ex- 
pressed in  the  title.  If  it  repeals  or  alters  any 
other  Act,  it  is  by  implication,  because  of  re- 
pugnancy or  inconsistency.  If  the  title  of  an 
Act  embraces  only  one  subject,  we  apprehend 
it  was  never  claimed  that  every  other  Act 
which  it  repeals  or  alters  by  implication  must 
be  mentioned  in  the  title  of  the  new  Act.  Any 
such  rule  would  be  neither  within  the  reason 
of  the  Constitution  nor  practicable.  It  would 
compel  the  Legislature  in  every  instance  to 
search  the  entire  bod^  of  our  statute  law  to 
ascertain  what  acts  might  be  inconsistent  with 
or  repugnant  to  the  provisions  of  the  proposed 
Act — ^a  work,  in  many  cases,  so  difficult  as  to 
amount  to  an  impossiliility.  State  v.  Smith,  85 
Minn.  257. 

We  have,  then,  a  case  where  the  Legislature 
has  changed  the  boundaries  of  two  munici- 
palities (but  without  abolishing  either),  so  that 
corporate  property  acquired  and  held  by  one 
for  public  or  governmental  purposes  now  falla 
within  the  territorial  limits  of  the  other,  but 
has  made  no  provision  for  the  division  of  the 
property  or  apportionment  of  the  debts  of  the 
two  incorporations.  The  question  is.  Under 
such  a  state  of  facts,  does  the  property  con- 
tinue to  belong  to  the  incorporation  from  which 
the  territory  has  been  detached,  or  has  it  be- 
come the  property  of  the  municipality  within 
whose  limits  it  now  falls  ?  The  absolute  right 
of  the  Legislature,  in  all  cases  not  within  any 
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constitutional  prohibition,  to  create,  alter,  di- 
vide or  abolish  all  municipal  corporations,  or 
quasi  corporations^  and  to  make  such  division 
and  apportionment  of  the  corporate  property 
and  debts  of  an  old  corporation,  in  case  of  a 
division  of  its  territory,  as  the  Lejrislature  may 
deem  equitable,  is  well  settled.  This  doctrine 
has  been  fully  recognized  by  this  court.  State 
V.  Lake  City,  25  Minn.  405. 

But  in  the  present  case  the  Legislature  has 
made  no  such  division  or  apportionment.  The 
rule  generally  laid  down  in  both  the  text  books 
and  the  adjudicated  cases  is  that,  if  a  part  of 
the  territory  of  a  municipal  corporation  is  sep- 
arated from  it  by  annexation  to  another,  or  by 
the  erectibn  of  a  new  corporation,  the  old  cor- 
poration still  retains  all  its  property,  and  is 
responsible  for  all  its  debts,  unless  some  other 
provision  is  made  by  the  Act  authorizing  the 
separation. 

In  fact  this  general  rule  is  not  questioned  or 
denied  by  plaintifTs  counsel,  but  they  claim 
that  it  is  subject  to  a  limitation  or  exception  as 
to  real  proi)erty;  that  as  to  such  property  the 
old  corporation  only  retains  what  remains  with- 
in its  boundaries,  and  that  whatever  is  situated 
in  the  territory  detached  from  it  belongs  to  the 
corporation  to  which  it  is  annexed,  or  the  new 
one  into  which  it  is  erected.  The  paucity  of 
decisions  directly  in  jwint  on  this  precise  ques- 
tion is  somewhat  surprisinj^. 

The  earliest  cases  in  this  country  involving 
the  subject  of  the  disposition  of  corporate  prop- 
erty or  debts  on  division  of  municipal  corpora- 
tions arose  under  the  township  system  of  New 
England,  where  the  township  was  parochial  as 
weU  as  civil,  each  township  originally  consti- 
tuting but  one  parish.  Subsequently,  as  the 
country  became  more  densely  populated,  new 
towns  or  new  parishes  would  be  erected  out  of 
part  of  the  territory  of  the  original  one,  and 
the  question  would  arise  as  to  the  title  of  the 
parish  meeting  bouse  or  other  town  property, 
or  as  to  which  corporation  was  responsible  for 
town  liabilities  contracted  or  incurred  before 
the  division.  In  all  these  cases,  beinnninff  with 
that  of  Wind/tam  v.  PorOand,  4  Mass.  SW,  the 
rule  is  laid  down  as  we  have  already  stated  it. 
Parsons,  Ch,  J.,  in  the  case  just  cited,  adding: 
**  Thus  it  [the  old  town]  would  continue  seis«i 
of  all  its  lands,  possessed  of  all  its  personal 
property,  entitled  to  all  its  rights  of  action, 
bound  by  all  its  contracts,  ana  subject  to  all 
its  duties."  See  also  Hamjtshire  Co,  v.  Frank- 
lin Co.  16  Mass.  86,  and  Medford  v.  Pratt,  4 
Pick.  222. 

It  is  true  that  in  none  of  these  cases  did  the 
question  arise  as  to  corporate  realty  situated  in 
the  detached  territory,  but  no  exception  as  to 
such  property  is  even  suggested. 

In  School  DUtriet  No.  1  v.  Eichardton,  28 
Pick.  62,  although  only  obiter,  it  is  said  that 
the  alteration  of  a  school  district  by  increasing 
or  diminishlDj^  its  size  would  not  destroy  its 
identity  or  a^ct  its  rights  of  property;  that 
as  Uie  identity  of  the  corporation  would  re- 
main, it  would  seem  that  the  property  would 
not  be  devested,  although  the  schoolhouse,  by 
the  newly  assigned  limits,  might  fall  without 
the  territory  of  the  district. 

In  Union  Baptist  Society  v.  Candia,  2  N.  H. 
20,  the  proprietors  rave  the  Town  of  Chester  a 
lot  for  the  use  of  the  ministry.  A  portion  of 
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the  town,  including  this  lot,  was  subsequently 
incorporated  into  a  separate  town  by  the  name 
of  "Candia."  The  Town  of  Candia  having 
realized  a  sum  of  money  by  an  assumed  lease 
of  the  lot,  the  plaintiff,  a  religious  society,  in- 
corporated and  worshiping  in  Candia,  brought 
suit  for  a  portion  of  the  interest  on  the  fond. 
It  is  true  that  it  may  be  said  that  this  lot  was 
not  strictly  public  or  corporate  properly,  but 
merely  held  in  trust  by  the  town  for  pious 
~ the 


But  in  deciding  the  case,  the  court  says 
the  facts  do  not  raise  the  question  wheUier  a 
town,  as  a  civil  corporation,  has  the  sole  right 
to  property  given  "  for  the  use  of  the  mints- 
try,"  or  whether  each  individual,  each  settled 
minister  or  each  religious  society  in  the  town 
has  a  proportionate  right  to  it.  Because  the 
lot  was  granted  to  Chester,  and  not  to  Candia, 
whether  by  the  grant  there  was  vested  in  Ches- 
ter an  absolute  fee,  a  base  fee  determinable  on 
the  settlement  of  a  minister,  a  trust  for  each 
theological  association,  or  any  other  imagin- 
able interest,  is  of  no  consequence  ...  It  is 
apparent  that  when  Candia  was  formed  from 
Chester,  though  this  lot  fell  within  its  bound- 
aries, it  was  not  conveyed  to  that  town  either 
in  its  charter  or  by  any  vote  of  Chester.  The 
title  to  it,  therefore,  like  the  title  to  all  other 
land  within  its  limits,  remained  unchanged, 
and  the  Town  of  Candia  acquired  over  tiiat,  as 
over  other  land,  only  a  corporate  jurisdiction. 
This  was  approved  m  South  Hampton  v.  Foto- 
ler,  52  N.  H.  280. 

Whittier  v.  Sanborn,  38  Maine,  82,  is  directly 
in  i)oint.  It  was  there  held  that  the  alteration 
by  a  town  of  the  lines  of  a  school  district, 
whereby  its  schoolbouse.is  left  within  the  lim- 
its of  another  district,  will  not  defeat  or  affect 
its  right  of  property  therein.  See  also  North 
Yarmouth  v.  Shillings,  45  Maine,  188. 

In  the  case  of  Board  of  Health  v.  East  Sag- 
inaw, 45  Mich.  257,  the  facts  were  that  land 
had  been  conveyed  to  the  board  of  health  in 
trust  for  cemetery  purposes  for  the  Township 
of  Buentf  Vista."  Subsequently  the  City  of 
East  Saginaw  ^as  incorporated  out  of  a  part 
of  the  township,  including  the  cemetery. 

This  case,  while  perhaps  like  Union  Baptist 
Society  v.  Candia,  distinguishable  in  its  facts 
from  the  present  one,  is  nevertheless  in  point, 
in  view  of  grounds  upon  which  its  decision  is 
made  to  rest  and  the  legal  propositions  laid 
down  by  the  court.  It  was  there  held  that 
corporate  property  is  not  affected  at  common 
law  by  changes  which  leave  the  corporate 
character  in  existence  and  do  not  destroy  the 
corporate  identity;  that  there  is  no  common- 
law  rule  by  which  property  can  be  transferred 
from  one  corporation  to  another  without  a 
grant;  and  that,  as  there  was  no  statute  mak- 
ing any  different  provision,  the  property  was 
unaffected  by  the  change  in  boundaries. 

In  Toton  of  Milwaukee  v.  City  of  Milwaukee, 
12  Wis.  98,  a  portion  of  the  town  was  annexed 
to  the  cit^y,  including  a  tract  of  land  which  the 
town  had  acquired  by  purchase.  It  was  held 
that  the  Act  extending  the  city  limits  over  the 
land  in  question  did  not  devest  the  town  of  its 
title.  The  case  does  not  disclose  for  what  pur- 
pose the  town  acquired  or  used  the  land,  but  it 
IS  fair  to  assume  that  it  was  only  for  some  pub- 
lic and  municipal  purpose.  The  weight  of  the 
decision  as  an  authority  in  point,  however,  is 
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weakened  by  the  fact  that  the  court  denied  the 
power  of  the  Legislature  to  devest  a  corpora- 
tion of  its  property  without  the  consent  of  its 
inhalntants. 

In  Depere  y.  BeUeme,  81  Wis.  120,  the  broad 
and  unqualified  proposition  was  laid  down  that, 
if  a  put  of  the  territory  of  a  town  is  separated 
from  it  by  annexation  to  another,  or  b^  the 
creation  of  a  new  corporation,  the  remaining 
part  of  the  town,  as  the  former  corporation, 
retains  all  its  property  and  remains  subject  to 
all  its  obligations,  unless  some  express  pro- 
vision to  the  contrary  is  made  by  the  Act 
authorizing  the  separation.  In  this  case,  how- 
ever, the  only  question  before  the  court  was 
the  right  of  the  old  town  to  compel  the  new 
town  to  contribute  towards  the  payment  of 
corporate  debts  contracted  before  the  division. 

We  find  no  decision  in  conflict  with  this 
rule,  althousrh  there  are  some  obiter  dicta  sug- 
gesting the  limitation  or  qualification  of  it  con- 
tended for  by  plaintiff.  Thus  in  Hartford 
Bridge  Co,  v.  EaU  Bartfwd,  16  Conn.  171, 
after  stating  the  rule  as  above,  the  court  adds, 
"  at  least  as  it  regards  property  which  has  no 
fixed  location  in  the  new  town,  as  lands,  build- 
ings," etc. 

And  in  Sehodt  DUL  No.  6  v.  Tapley,  1  Allen, 
49,  tibe  court,  referring  to  the  dictum  in  StJmol 
Diet,  No.  1  V.  Richardeony  eupra,  remarks: 
**  It  is  at  least  questionable  whether  the  better 
practical  rule  would  not  be  to  regard  this 
species  of  property  [schoolhousesi  in  towns  as 
strictly  local  in  its  character  ana  uses,  and  as 
vesting  in  the  district  in  which  upon  any  new 
division  it  mi^ht  chance  to  fall." 

How  far  this  remark  was  suggested  by  the 
peculiar  relations  which  scbooi  districts  and 
school  property  bore  to  the  towns  in  that  State 
it  is  impossible  to  say. 

In  Laramie  County  v.  Albany  County,  92  U. 
8.  315  [28  L.  ed.  6561,  the  judge  delivering  the 
opinion  says:  "Old  debts  she  [the  original 
corporation]  must  pay  without  any  claim  for 
contribution,  and  the  new  subdivision  has  no 
claim  to  any  portion  of  the  public  property, 
except  what  falls  within  her  boundaries,  and 
to  sJl  that  the  old  corporation  has  no  claim." 

The  same  limitation  is  repeated  in  Mt.  Pleae- 
ant  V.  Beekutith,  100  U.  8.  525  [25  L.  ed.  701], 
and  quoted  by  this  court  in  State  v.  Lake  City, 
supra. 

This  is  all  that  we  have  been  able  to  find  in 
support  of  plaintiff's  contention.  But  )t  is  a 
remarkable  fact  that  these  suggestions  of  a 
limitation  or  qualification  of  the  rule  are  not 
only  pure  obiter,  but  the  question  is  not  dis- 
eased; no  reason  is  assigned  and  no  authority 
cited  in  its  support,  unless  it  be  the  old  case  of 
North  Hempstead  v.  Hempstead,  2  Wend.  109, 
which,  as  we  shall  see,  is  not  at  all  in  point. 

There  is  a  line  of  cases,  often  confounded  with 
hut  dearlv  distinguishable  from  that  now  un- 
der consideration,  where  the  old  corporation 
was  entirely  abolished  and  new  ones  created 
out  of  its  territory.  In  such  cases  it  is  well 
settled  that  the  new  corporations  are  to  be 
deemed  the  successors  of  the  old  one,  and  as 
soch  liable  for  all  its  debts  and  entitled  to  all 
its  property.  And  in  the  absence  of  any  leg- 
islative provision  on  the  subject,  it  is  held  in 
such  cases  that  each  of  the  new  corporations 
will  take  the  property  which  happens  to  fall 
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within  its  limits.  This  result  the  courts  have 
arrived  at  from  what  seem  the  necessities  of 
the  case,  in  view  of  the  defective  legislation  on 
the  subject.  School  District  No.  1  v.  Bichard- 
son,  and  School  District  No.  6  v.  Tapley,  supra, 
fall  under  this  head. 

Cases  where  two  corporations  have  been 
united  or  consolidated  into  one  may  also  be 

S laced  in  this  class.  Such  is  Bobbins  v.  School 
Hstrict  No.  1,  10  Mhm.  349  (Gil.  268). 

The  case  of  North  Hempstead  v.  Hempstead, 
supra,  also  belongs  to  this  class;  for,  as  we 
understand  the  statement  of  facts,  the  original 
Town  of  Hempstead  had  been  entirely  abol- 
ished and  two  new  towns  erected  out  of  its 
territory,  called  respectively  North  Hempstead 
and  8outh  Hempstead— the  latter  afterwards 
changed  to  Hempstead;  and  notwithstanding 
some  loose  remarks,  apparently  on  both  sides 
of  the  question  we  are  now  considering,  the 
court  made  the  decision  of  the  case  largely  to 
turn  upon  the  fact  that  the  two  new  towns  had 
acquiesced  in  a  practical  division  of  the  prop- 
erty (commons)  for  thirty -seven  years,  .and 
therefore,  whatever  their  rights  might  have 
been  at  the  date  of  the  di^on,  they  were 
barred  by  the  lapse  of  time. 

In  Connor  v.  Board  of  Education,  supra,  the 
title  of  the  schoolhouse  was  held  to  be  in  the 
City  of  St.  Anthony,  not  bjr  virtue  of  the  Act 
of  1860  extending  the  city  limits,  but  under  the 
express  provisions  of  the  Act  of  1861.  The 
authorities  on  the  ouestion,  so  far  as  there  are 
any,  are  therefore  all  against  the  contention  of 
plaintiff;  and  upon  reason  and  principle  we 
cannot  see  why  any  distinction  should  be  made 
as  to  property  which  on  change  of  boundaries 
falls  within  the  limits  of  another  municipality, 
or  why  the  title  should  not,  like  that  of  all  ol^er 
property,  remain  unaffected  by  the  change. 
A  municipal  corporation  is  an  vtificial  person 
and  not  mere  territory.  The  annexation  of 
territory  to  it  merely  gives  it  municipal  con- 
trol over  it,  and  not  title  to  the  land.  In  this 
case  the  plaintiff  and  defendant  are  the  iden- 
tical corporate  entities  they  were  before— the 
one  with  enlarged,  the  other  with  diminished, 
area.  The  schoolhouse  was  at  the  time  of  the 
change  of  boundaries  the  property  of  defend- 
ant. It  could  not  be  transferred  to  the  plaint- 
iff except  by  grant.  There  has  been  no  ex- 
press grant,  and  we  can  see  no  ground  upon 
which  it  can  be  held  that  there  was  an  implied 
one. 

It  being  settled  law  that  upon  a  change  of 
boundaries  (not  abolishing  a  corporation)  ^^e 
old  corporation  is,  upon  the  ground  that  it  is 
the  same  legal  entity  as  before,  liable  for  all 
corporate  debts  {without  any  claim  for  contri- 
bution a^inst  the  corporation  to  which  the 
territory  is  annexed  or  into  which  it  is  erected, 
it  would  seem  to  foUow,  as  the  complement  of 
this  'and  upon  the  same  ground,  that  the  old 
cor{)oratioD  retains  all  the  corporate  propertv 
regiirdless  of  situation.  No  general  rule  will 
work  equitably  in  all  cases.  In  each  case  the 
Legislature  ought  to  inquire  into  the  facts,  and 
make  what  would  be  an  equitable  division  of 
property  and  apportionment  of  debts,  in  view 
of  the  particular  facts  of  the  case.  But  where 
this  has  not  been  done,  and  the  courts  are  com- 
pelled to  adopt  some  general  rule,  we  think  the 
one  we  have  suggested  is  most  in  accordance 
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with  legal  principles,  and  will  work  approxi- 
mate justice  in  more  cases  than  any  other. 

The  only  argument  advanced  in  favor  of  the 
rule  contendea  for  by  plaintiff  which  has  any 
weight  is  that  it  is  to  be  presumed  that  the 
Legislature  intended  public  corporate  property 
to  be  continued  to  be  used  for  the  purpose  for 
which  it  was  acquired;  and  as  it  cannot  be 
used  for  that  purpose  hj  the  old  corporation  if 
without  its  territorial  limits,  therefore  it  must 
be  presumed  that  the  Legislature  intended  it  to 
pass  to  the  corporation  within  whose  limits  it 
fell  on  the  change  of  boundaries.  We  think 
this  line  of  argument  both  presumes  and  as- 
sumes too  much.  It  is  rather  strained  to  pile 
up  one  presumption  on  top  of  another,  in  oraer 
to  make  out  an  implied  legislative  grant;  and 
the  assumption  that  a  municipal  corporation 
can  never  hold  and  use  for  municipal  purposes 
property  situated  outside  of  its  territorial  lim- 
its is  not  fully  warranted  by  any  legal  doctrine. 

Doubtless  the  statutes  generally  contemplate 


that  property  thus  acquired  and  held  should  be 
situated  within  the  municipal  limits;  and  it  is 
equally  true  that  for  most  municipal  purposes 
the  property  must  be  so  situated,  and  the  courts 
would  take  notice  of  the  fact  that  this  is  true 
of  schoolhouses;  but  it  would  be  too  much  to 
say  that  this  is  necessarily  true  as  to  property 
held  for  any  and  all  municipal  uses.  And 
while  it  may  be  true,  as  a  matter  of  law,  that  a 
school  district  cannot  continue  to  use  for  school 
purposes  a  schoolbouse  which,  upon  a  chang[e 
of  boundaries,  ceases  to  be  within  its  limits,  it 
may  be  equally  true  as  a  matter  of  fact  that  it 
cannot,  on  account  of  its  location,  be  usetl  for 
that  purpose  by  the  corporation  to  which  it  is 
annexed;  and  therefore  all  it  can  do  with  it,  if 
it  gets  it,  is  to  sell  it  and  use  the  proceeds  in 
erecting  one  more  suitably  located.  If  this  be 
done,  it  can  be  as  well  done  by  the  old  district, 
which  would  ordinarily  have  the  most  equi- 
table daim  to  it. 
Judgment  afflrrnod. 
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Adel  P.  WRIGHT 

V. 

Edgar  W.   TRAVER  et  al.,  Appts, 
(.-..Mich ) 

1.  A  condltioii  in  a  promiflsory  note  that 
if  it  is  not  paid  when  due  the  property  described 
therein  for  which  it  is  given  shall  belong:  to  the 
payee,  destroys  the  character  of  the  instrument 
as  a  promissory  note,  and  reduces,  it  to  a  mere 
contract. 

2.  A  stipnlmtion  in  a  note  for  10  per  cent  at- 
torney^ fees,  in  addition  to  interest,  is  void. 

(January  25, 1880.) 

APPEAL  by  defendants,  from  ajudgmentof 
the  Gratiot  County  Circuit  Court  (Hart, 
J,),  in  favor  of  plaintiff  in  an  action  upon  an 
alleged  promissory  note.    Beverted, 


I  The  grounds  of  appeal  fully  appear  in  the 
opinion. 

Mr.  C.  J.  Willett*  for  defendants,  appel- 
lants: 

A  note  of  the  form  of  the  one  in  suit  is  not 
negotiable,  can  only  be  transferred  by  assign- 
ment, cannot  be  introduced  in  evidence  against 
objection  under  the  money  counts,  and  cannot 
be  recovered  upon  \jv  assignee  in  the  form  of 
the  declaration  in  this  suit. 

Oayttga  Co,  Nat.  Bankv.  Jhirdy,  56  Mich.  6; 
AUman  v.  Eitters/tofer  (Mich.)  12  West.  Rep. 
581;  AUman  v.  Fowler  (Mich.)  14  West.  Rep. 
77. 

Messrs.  James  K.  A»  L.  T.  Wrig^ht  for 
plaintiff,  appellee. 

Morse*  J.,  delivered  the  opinion  of  the 
court: 


NOTE.— Promtowry  noU;  certainty  as  to  payment. 

To  constitute  a  promissory  note,  the  instrument 
must  be  certain  as  to  payment,  and  not  depend  on 
acontinirenoy.  Chapman  v. Wight,  5  New  Bag.  Rep. 
787,  79  Maine,  506;  Byles.  Bills,  95;  Chitty,  Bills  ft 
Notes,  155;  1  Daniel,  Neg.  Inst.  45;  1  Edwards,  Bills  ft 
Notes,  §  155;  1  Parsons,  Notes  ft  Bills,  42;  Story, 
Bills,  40;  Story,  Prom.  Notes,  §  21;  Cook  v.  Satterlee, 
6  CJow.  108;  Carlos  v.  Pancourt,  5  T.  R.  482;  Worley 
V.  Harrison,  8  Ad.  ft  Bi.  609;  Conover  v.  Stillwell,  84 
N.  J.  L.  64;  Third  Nat.  Bank  v.  Armstrong:,  25  Minn. 
681;  Camahan  v.  PeU,  4  Colo.  190;  Dilley  v.  Van  Wie, 
6  Wis.  209;  Blaikie  v.  Griswold,  10  Wis.  208;  Van 
Steenwyok  v.  Sackett,  17  Wis.  646;  Kingsbury  v. 
Wall,  68  lU.  811;  Smalley  v.  Bdey,  16  111.  824;  Overton 
V.  Tyler,  8  Pa.  840;  Mast  v.  Matthews,  80  Minn.  441: 
Edwards  v.  Ramsey,  Id.  01;  Stevens  v.  Johnson,  28 
Minn.  172;  Tradesmen's  Nat.  Bank  v.  Green,  67  Md. 
602;  Hosstatter  v.  Wilson,  86  Barb.  807. 

Payment  to  he  in  mofiey  only. 

The  rule  of  commercial  paper  requires  It  to  be 
for  the  payment  of  money,  and  money  only.  Byles, 
Bills,  94;  Chitty,  Bills  ft  Notes,  158;  1  Daniel,  Neg. 
Inst.  60;  1  Edwards,  Bills  ft  Notes,  §  147;  1  Parsons, 
Notes  ft  Bills,  45;  Story,  Bills,  §  43;  Story,  Prom. 
Notes,  §  17;  Hosstatter  v.  Wilson,  86  Barb.  807;  1 
Band.  Com.  Paper,  §  96. 
8  L.  R.  A. 


It  must  be  made  payable  in  current  money.  Bain- 
bridge  V.  Owen,  2  J.  J.  Marsh.  468:  Laird  v.  State. 
61  Md.  809;  Miller  v.  MoKlnney,  6  Lea,  08;  McChord 
V.  Ford,  8  T.  B.  Mon.  166;  Wharton  v.  Morris,  1 U.  S. 
lDall.124aL.ed.66). 

In  some  States  they  are  made  payable  in  money 
or  its  equivalent.  Graham  v.  Adams,  6  Ark.  261; 
Dorrance  v.  Stewart,  1  Yeates,849;  Keith  v.  Jones,  9 
Johns.  120;  Bradley  v.  Lill,  4  Biss.  478;  Lowe  v.  Bliss, 
24  111.  168;  Baker  v.  Todd,  6  Tex.  278;  Smith  v.  f^l- 
well,  21  Tex.  466;  Lawrence  v.  Dougherty,  6  Yerg. 
485;  Grant  v.  Burleson,  88  Tex.  214;  Ward  v.  Latti- 
mer,  2  Tex.  245;  Williams  v.  Sims,  22  Ala.  512;  Hop- 
kins V.  Seymour,  10  Tex.  202;  Hasbrook  v.  Palmer, 
2  McLean,  10;  Taylor  v.  Neblett,  4  Heisk.  491;  Searcy 
v.  Vance,  Mart,  ft  Yerg.  226;  WUbum  v.  Greer,  e 
Ark.  265;  Hopson  v.  Fountain,  5  Humph.  140;  Chov- 
alller  v.  Buford,  1  Tex.  608;  Hawkins  v.  Watldns,  5 
Ark.  481;  Thompson  v.  Sloan,  28  Wend.  71;  Gordon 
V.  Parker,  3  Smedes  ft  M.  496;  Jones  v.  Fales,  4  Mass. 
246;  Lange  v.  Kohne,  1  McCord,  L.  115;  Baston  v. 
Hyde,  13  Minn.  90;  Blouin  v.  Liquidatonof  Hart,  80 
La.  Ann.  714. 

Orders  not  promissory  notes. 
An  order  to  pay  A  or  bearer  |6  in  merchandise, 
signed  by  one  party  and  drawn  on  another,  is  not  a 
note,  although  paid  out  and  used  for  circulation. 
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The  plaintiff  offered  in  evidence  the  follow- 
ing inatmment: 

'  $100.00. 

St  Louis,  Michigan,  FeVy  4,  1884. 
On  or  before  the  first  day  of  February .  1885, 
for  value  received,  the  undersignedpromise  to 
pay  A.  J.  Mowry,  or  order,  at  Harrington, 
Saviers  &  Co.  bank,  for  machine,  and  for  the 
right  of  Grant's  Pat.  Hoop  Machine,  one  hun- 
dred dollars,  with  interest  at  0  per  cent  per 
annum  from  date  until  due,  without  relief 
from  valuation  or  appraiBement  laws,  and 
with  10  per  cent  att'y  fees.  The  conditions  of 
this  note  are,  if  not  paid  when  due,  the  prop- 
erty for  which  it  is  given  shall  be  the  property 
of  A.  J.  Mowry. 

E.  W.  Traver  &  Co. 

On  the  back  of  said  note  are  indorsed  the 
following  words:  "Pay  to  the  order  of  A.  F. 
Wright  without  recourse.       A.  J.  Mowry." 

The  only  question  in  the  case  is  whether  or 
not  this  is  a  promissory  note.  The  court  be- 
low ruled  that  it  was,  and  admitted  it  as  such 
in  evidence.  In  support  of  this  ruling  it  was  ar- 
gued tfiat  it  answers  perfectly  the  require- 
ments of  a  promissory  note;  that  it  is  a  written 
engagement  to  pay  absolutely  and  uncondi- 
tionally a  certain  sum  of  money  at  a  certain 
time  specified  therein.  It  is  contended  that 
the  clause  as  to  the  payment  of  attorney's  fee 
does  not  alter  its  character  as  a  note,  because 
the  amount  of  such  fee  is  certain,  and  the  pay- 
ment unconditional. 

It  is  claimed  that  the  case  is  not  covered  bv 
Cay^tga  ChuntyNat.  Bank  v.  PurdVy  56  Mich.  6; 
Altman  v.  RUtershofer,  86  N.  W.  Rep.  74 
(Mich.)  12  West.  Rep.  581;  or  Altman  v.  Fmo- 
ler,  87  N. W.  Rep.  708  (Mich.)  14  West  Rep.  77. 

In  the  first  case  the  instrument  contained  an 
agreement  to  pay  exchange  and  all  expenses, 
'^including  attorney  fees  incurred  in  collect- 
ing." In  the  other  two  the  agreement  was  to 
pay  attorney  fees,  without  naming  any  amount 
or  per  cent.  In  all  three  there  was  an  agree- 
ment to  pay,  in  addition  to  the  amount  oi  the 
so  called  note,  a  sum  not  fixed,  and  uncertain, 
for  attorney  fees.  In  the  case  at  bar  the  at- 
torney fee  18  to  be  a  certain  per  cent  upon  the 
amount  due,  and  in  terms  to  be  paid  when  the 
note  is  due  without  any  contingency.    But 


there  is  a  condition  attached  that,  if  the  note 
is  not  paid  when  due,  the  property  for  whldi 
it  is  given  shall  be  the  property  of  the  payee, 
A.  J.  Mowry,  and  the  body  of  the  instrument 
names  the  property  for  which  it  is  given  in 
payment.  This  appears  to  us  to  destroy  its 
character  as  a  promissory  note,  and  reduces  it 
to  a  mere  contract  The  strict  reading  of  the 
instrument  would  import  that,  when  it  falls 
due,  the  maker  is  to  pay  the  $100,  with  6  per 
cent  interest,  and  also  10  per  cent  as  attorney 
fee,  beinff  in  effect  the  same  as  16  per  cent  in- 
terest. The  provision  as  to  payment  of  attor- 
ney fees  is  void.    BuUock  v.  TayUyr,  89  Mich. 

Nothing  is  said  about  the  payment  of  any  in- 
terest after  due,  and  it  would  seem,  from  a 
strict  'construction  of  the  contract,  that  the 
maker  had  his  option  to  pay  $100,  with  16  per 
cent  on  or  before  the  first  day  of  February, 
1885,  or  to  return  the  property.  The  property 
belongs  to  A.  J.  Mowry  if  the  pavment  is  not 
made,  as  above  specified,  before  that  date;  and 
there  is  no  provision  looking  towards  payment 
or  collection  of  the  $100  after  the  first  of  Feb- 
ruary, 1885. 

I  think  with  Mr,  Justice  Champlin,  as  stated 
in  Cayuga  County  Nat  Bank  v.  Purdy,  56 
Mich.  7,  that  ''The  modem  tendency  to  inter- 
polate into  such  instruments  engagements  and 
stipulations,  not  recognized  by  the  law  mer- 
chant, affecting  the  certainty  as  to  the  amount 
due  and  payaoie  t hereon,  or  the  time  of  matu- 
rity, or  superadding  duties  to  be  performed  by 
the  maker,  or  additional  obligations  other  than 
the  payment  of  a  sum  certain  at  maturity, 
should  be  discountenanced,  and  held  to  destroy 
their  negotiabilitjr,  and  deprive  them  of  the 
character  of  promissory  notes,  and  they  should 
be  relegated  to  the  domain  of  ordinary  con- 
tracts." The  instrument  before  us  has  more 
the  appearance  of  a  contract  of  sale,  with  the 
title  reserved  in  the  property  to  the  seller  until 
paid  for,  than  it  has  of  a  promissory  note. 
The  naming  of  the  property  for  which  it  was 
given,  standing  alone,  does  not  hurt  it  as  a 
promissory  note.  Preston  v.  Whitney,  28 
Mich.  260. 

But  coupled  with  the  clause,  '*The  condi- 
tions of  this  note  are,  if  not  paid  when  due, 
the  property  for  which  it  is  given  shall  be 


HolUster  v.  Zlons*  Co-operative  Mercantile  lost.  Ill 
Cr.S.(B(28Ii.ecLaSS). 

Orden  for  deUvcry  of  oil  drawn  upon  one  holding 
it  as  bailee  are  not  negotiable  instruments.  Barse 
r.  Morton,  43  Hun,  479. 

The  following  writing:  **Two  years  from  date, 
for  yalne  received,  I  promise  to  pay  J.  S.  King  or 
bearer  one  ounce  of  gold,*^  is  not  a  promiasory 
note,  bat  a  simple  contract  for  the  delivery  of  mer- 
chandise. Roberts  v.  Smith,  2  New  Eng.  Rep.  468, 
68Vt.l«B. 

Stipulation  for  aUomey^s  fees;  effect  of. 

The  words  *^and  attorney^  fees,**  in  a  note,  ren- 
der the  sum  to  be  paid  uncertain,  and  destroy  its 
negotiability.  Altman  v.  Rittershofer  (Mich.)  12 
West.  Rep.  561;  Garretson  v.  Purdy,  8  Dak.  178; 
Caiase  v.  Whitmore.  68  CaJ.  5i6;  contra,  Schlesinger 
T.  Arllne,  81  Fed.  Rep.  648. 

A  provision  in  a  promissory  note,  for  a  stipulated 
actomey*s  fee  of  10  per  cent  upon  the  amount 
found  dae.  Is  unreasonable,  and  of  no  legal  effect, 
8L.R.A. 


and  cannot  be  enforced.  The  court,  in  such  case, 
will  not  modify  the  amount,  and  enforce  it  as  mod- 
ified, except  so  far  as  offered  and  admitted  by  the 
defendant.    Kimball  v.  Moir,  16  Oreg.  4ie7. 

The  stipulation  for  payment  of  attomey^s  fees 
becomes  operative  only  when  expenses  have  been 
necesBarily  incurred,  and  then  only  to  the  expenses 
actually  paid.  Goss  v.  Bowen,  1  West.  Rep.  199, 104 
Ind.  aOT.    See  Bowie  v.  Hall,  1 L.  R.  A.  546. 

An  attomey^s  commission  for  coUecUon,  pro- 
vided for  In  a  Judgment  note,  is  not  taxable  against 
the  maker  who  pays  the  note  voluntarily  at  ma- 
turity.   Moore's  App.  1  Cent.  Rep.  662, 110  Pa.  488. 

Where  a  note  provides  for  the  payment  of  ''all 
costs  of  collection,  including  10  per  cent  attorney's 
fee,"  an  allowance  for  an  attorney's  fee"  cannot 
be  made,  in  the  absence  of  all  evidence  as  to  its 
value  or  amount.    Gamp  v.  Randle,  81  Ala.  240. 

A  contract  in  a  note  for  the  payment  of  attor- 
ney's fees,  if  the  note  is  placed  in  the  hands  of  an 
attorney  for  collection,  is  valid.  Barton  v.  Faim- 
ers  ft  M.  Nat.  Bank,  11  West.  Rep.  889, 122  IlL  862; 
Holmes  v.  Bemls  (111.)  14  West.  Rep.  888. 
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the  property  of  A.  J.  Mowry/*  it  has  the  effect 
to  reDder  the  instrument  a  contract,  and  not  a 
promissory  note.  No  one  can  tell  from  the 
reading  of  this  instrument  whether  the  pay- 
ment tnerein  mentioned  is  certain  and  im- 
conditional  or  not.  This  condition  seems  to 
provide,  as  before  said,  an  option  in  the  pur- 
chaser. It  may  be  said  that  this  could  not 
have  been  the  intent  of  the  parties  to  the  instru- 
ment, that  the  purchaser  should  have  the  use 
of  the  property  for  one  year  free  of  charge; 
but  it  may  also  be  said,  on  the  other  hand, 
that  the  maker  could  not  have  intended  that, 
if  he  failed  to  pay  on  or  before  the  day  therein 
named,  he  should  lose  the  properly,  and  also 
have  the  payment  of  the  whole  sum  enforced 
against  him.  The  instrument  is  uncertain,  and 
capable  of  two  constructions  as  to  its  terms. 
The  court  erred  in  calling  it  a  promissory  note. 

The  plaintiff  having  recovered  in  the  court 
below  upon  this  instrument,  it  being  admitted 
in  evidence  under  the  common  counts  and  a 
notice  as  a  negotiable  promissory  note,  against 
objection  and  exception,  the  judgment  of  the 
Court  below  must  be  reversed,  and  a  new  trial 
granted. 

The  other  Justices  concurred. 


Jessie  SMITH 
John  O.  SMITH,  Appt, 
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1.  PabUahed  word*  chargtegr  a  wife  with  de- 
sertlDg  her  huBbend  in  his  siokness  are  Ubeious 
perae, 

2.  Defknuitory  w<irds  in  a  notiee  forbidding 
all  persons  from  tnistinir  or  barboriuK  a  wife  on 
the  husband's  account  are  evidence  of  malice  and 
not  privileged. 

8.  CkwrnnimtcaUiong  or  pnblieations  wlil6h 
are  qualifledly  prlTileMd  upon  proper 
occasions  are  not  privileged  when  made  by  per- 
sons actuated  by  malice. 

4.  It  is  no  ezeufle  or  defense  for  publishing  a 

libelous  notice  forbidding  credit  to  a  woman  on 

^    her  husband's  account,  that  defendant  caused  it 

to  be  published  and  paid  for  it  by  direction  of  the 

husband,  who  was  his  son. 

(January  26,  1889.) 

ERROR  to  the  Eaton  County  arcuit  Court, 
to  review  a  judgment  for  plaintiff  in  an  ac- 
tion brought  to  recover  damages  for  the  alleged 
publication  of  a  libel.    A  firmed. 

The  facts  sufficiently  appear  in  the  opinion. 

Mr.  John  M.  Corbint  with  Mr.  Thomas 
A.  Wilson,  for  defendant,  appellant. 

Mr.  PhUip  J.  Van  ZUe,  with  Mr.  H.  S. 
lajmardt  lor  plaintiff,  appellee: 

The  questions  of  good  faith,  belief  in  the 
truth  of  the  statement,  and  the  existence  of 
actual  malice  are  facts  to  be  determined  by  the 
jury,  where  the  question  of  privilege  is  raised. 

Baeon  v.  Mich.  Cent.  R.  Co.  56  Mich.  2d9. 

The  publication  of  the  notice  in  question  can- 
not be  held  to  be  privileged  because  at  the  time 
of  the  publication  by  the  defendant,  to  his 
knowledge,  it  was  false. 

Whittemore  v.  Weiss,  83  Mich.  858;  Bronson 
V.  Bruce,  59  Mich.  467.  | 

8L.R.A. 


Where  words  taken  by  themselves  do  not 
necessarily  import  crime,  yet,  where  it  is  al- 
leged in  the  innuendo  that  the  defendant  meant 
by  words  that  the  act  was  maliciously  done, 
they  will,  after  verdict,  be  taken  to  have  been 
intended  to  import  such  a  charge. 

Townshend,  Libel  &  Slander,  p.  107,  note  1, 
g  178  and  citations;  Kennedy  v.  Oifford,  19 
Wend.  296;  Goodrich  v.  Woolcott,  3  Cow.  281. 

The  words  of  this  notice  were  actionable 
perse. 

Townshend,  Libel  &  Blander,  §§  177,  178. 
See  Massnere  v.  Dickens,  70  Wis.  88;  Churchill 
V.  Hunt,  1  Chitty,  480;  State  v.  Atkins,  42  Vt 
252;  1  Starkie,  Slander  &  Libel,  150. 

The  paying  for  publishing  a  libel  has  been 
held  to  be  a  ratification  of  the  libelous  article. 

Schenck  V.  Schsnck,  20  N.  J.  L.  208. 

As  respects  publication  of  a  libel,  not  only 
the  publisher,  out  all  who  in  anv  wise  aid  or 
are  concerned  in  the  production  of  the  writing, 
are  liable  as  publishers.    All  are  principals. 

Townshend,  Libel  &  Slander,  p.  157  and 
note,  e  117. 

Publication  is  the  gist  of  the  action. 

Id.  p.  121. 

The  defendant  is  liable  for  his  own  acts  alone 
in  an  action  of  slander  or  libel.  It  is  no  excuse 
that  one  is  simply  repeatinj;  what  another  has 
told  him.  That  is  to  say,  it  is  no  bar  to  an  ac- 
tion against  A,  that  plaintiff  has  recovered  a 
judgment  against  6  for  uttering  or  publishing 
the  same  libel  or  slander. 

Thompson  v.  Bowers,  1  Doug.  (Mich.)  827  and 
cases  cited. 

No  one  can  excuse  his  concurrence  in  a 
wrongful  sfii  merely  on  the  ground  that,  in 
what  ne  did,  he  acted  as  the  agent  for  another. 

Townshend,  Libel  &  Slander,  p.  117,  note  1. 

Champlint  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  for  libel,  alleging  that  de- 
fendant composed  and  published,  or  caused  to 
be  composed  and  publisned,  in  a  certain  news- 
paper, a  notice  signed  by  Henry  O.  Smith,  as 
lollows: 

Notice.  My  wife,  Mrs.  Henir  O.  Smith, 
deserted  me  in  my  sickness,  and  has  informed 
me  I  could  ^t  another  woman,  for  she  had 
quit.  I  forbid  all  persons  from  harboring  or 
trusting  her  on  my  account. 

Henry  O.  Smith. 

Eaton  Rapids,  Dec.  27,  1888.    ^ 

The  declaration  contains  two  counts — one 
alleging  that  the  defendant  composed  and  pub- 
lished, and  the  other  that  he  caused  to  be  com- 
posed and  published,  the  libel  set  out.  The 
plea  was  the  general  issue. 

The  first  question  raised  is  whether  this  no- 
tice contains  libelous  matter  per  se.  We  think 
it  does.  It  charges  her  with  deserting  her 
husband  in  his  sickness.  If  this  charge  be 
true,  Mrs.  Smith  was  guilty  of  the  basest  in- 
gratitude, and  of  conduct  deserving  the  con- 
tempt of  all  right  minded  people.  The  words 
which  follow  show  that  the  charge  made  was 
intended  to  be  understood  in  a  sense  derogatory 
to  the  plaintiff. 

The  next  question  to  be  considered  is,  Was 
the  publication  of  the  notice  privileged  ?  A 
qualifled  privilege  exists  in  cases  where  some 
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oommanicalioii  is  necessary  and  proper  in  the 
protection  of  a  person's  interest,  but  this  privi- 
lege may  be  lost  if  the  extent  of  its  publication 
be  excessive.  The  rule  is  thus  stated  in  Odgers, 
on  Slander  and  Libel,  2^5. 

"So  with  an  advertisement-  inserted  in  a 
newspaper  defamatory  of  the  plaintiff,  if  such 
advertisement  be  necessary  to  protect  the  de- 
fendant's interest,  or  if  advertising  was  the 
only  way  of  effecting  defendant's  object,  and 
such  object  is  a  lawful  one,  then  the  circum- 
stances excase  the  extensive  publication.  But 
if  it  was  not  necessary  to  advertise  at  all,  or  if 
the  defendant's  object  could  have  been  equally 
well  effected  by  an  advertisement  which  did  not 
contain  the  words  defamatory  of  the  plaintiff, 
then  the  extent  ffiven  to  the  announcement  is 
evidence  of  malice  to  go  to  the  jury." 

If  a  wife  leave  her  husband's  home  without 
cause  or  provocation,  and  he  is  willing  to  suit- 
ably supply  her  with  necessaries,  or  with  money 
to  purchase  them,  he  cannot  be  held  liable,  on 
the  basis  of  a  presumption  of  authority,  or  of 
an  implied  agency,  for  goods  purchased  by  her 
on  his  credit.  Notice  to  the  public  would  not 
be  necessary  in  such  a  case.  It  is  onl^  when 
he  has  permitted  her  to  trade  upon  his  credit 
that  notice  to  tradesmen  is  necessary  to  protect 
the  husband's  interests.  In  such  case  a  notice 
to  the  public  not  to  give  her  credit  upon  his 
account  would  be  justifiable,  and  would  be  to 
that  extent  privileged.  But  he  would  not  be 
justified  in  insertmg  in  such  notice  words 
which  were  defamatory  of  the  wife;  and,  if  he 
does  so,  such  defamatory  words  are  evidence 
of  malice. 

There  is  another  rule  which  applies  to  com- 
munications or  publications  which  are  upon 
proper  occasions  qualifledly  privileged ;  and  that 
rule  is  that,  if  the  matter  charffed  as  libelous 
be  false,  and  the  publication  malicious,  it  is  not 
privileged. 

In  this  case  the  facts  were  submitted  to  the 
jury,  and  they  have  found  that  defendant  did 
not  have  reasonable  and  probable  cause  to  be- 
lieve that  said  notice  signed  by  his  son  was 
substantially  true,  and  that  in  what  he  did  in 


relation  to  the  publication  of  the  notice  he 
was  actuated  by  malice  towards  the  plaintiff. 
The  court  also  instructed  the  jury  that  the  bur- 
den of  proof  was  upon  the  piut  of  the  plaintiff 
to  prove  by  a  preponderance  of  evidence  that 
the  defendant  caused  this  notice  to  be  published 
knowing  it  to  be  false.  The  jury  having  re- 
turned a  general  verdict  of  guilty  under  this 
charge,  as  well  as  the  special  verdict  above  that 
he  was  actuated  by  malice,  does  away  entire- 
ly with  the  defense  of  privilege. 

It  is  also  urged  by  counsel  m  behalf  of  de- 
fendant that,  as  the  testimony  shows  the  notice 
was  written  by  the  husband  of  the  plaintiff, 
and  sent  by  him  to  be  published  in  the  paper, 
the  plaintiff  is  not  entitled  to  recover,  lor  the 
reason  that  a  married  woman  could  not  bring 
an  action  of  slander  or  libel  against  her  hus- 
band at  the  common  law;  and  the  statutes  of 
this  State  that  five  a  married  woman  the  same 
right  to  sue  ana  be  sued  in  relation  to  her  own 
propertv  have  not  gone  so  far  as  to  allow  a 
married  woman  to  sue  her  husband  in  an  ac- 
tion of  tort  for  libel;  in  a  suit  brought  against 
her  husband  she  would  not  be  allowed  to  tes- 
tify; and  that  the  defendant  stands  in  privity 
with  the  husband,  who  is  now  deceasea; 
that  the  husband's  defense  would  be  his  de- 
fense. 

We  are  not  prepared  to  decide  that  a  married 
woman  in  this  State  may  not  maintain  an  ac- 
tion of  libel  against  her  husband.  This,  how- 
ever, is  not  such  a  case;  nor  is  it  any  excuse  or 
defense  for  this  defendant  to  show  that  his  son, 
who  was  plaintiff's  husband,  indicted  the  libel, 
and  directed  defendant  to  publish  it.  The  tes- 
timony is  uncontradicted  that  defendant  caused 
it  to  be  published,  and  paid  for  its  publication. 
The  special  verdict,  which  was  given  in  re- 
sponse to  questions  submitted  to  the  jury,  ap- 
pears to  have  been  supported  by  testimony 
introduced  in  the  cause,  and  is  consistent  with 
the  general  verdict  rendered,  and  we  discover 
no  error  in  the  record  which  warrants  us  in 
setting  it  aside. 

The  judgment  is  affirmed. 

The  other  Justices  concurred. 


WEST  VIRGINIA  SUPREME  COURT  OF  APPEALS. 


A.  B.  FLEMING.  Petitioner, 

t. 

Hon.  F.  A.  GUTHRIE,  Judge,  etc. 

r.—W.Va.....)    . 
*1.  A  <»fiirt  of  equity  has  no  Jurlfldlctlon 

*Head  notes  by  Bnydsb,  P. 

Bee  Ooff  v.  Wilson  and  Carr  v.  WUson,  cases  f  ol- 
lowiner  this,  andarisiDg  out  of  the  same  election 
prooeedlDfiT. 


toei^ointhe  seeretaryof  statofromde- 
Uveriner  to  the  speaker  of  the  house  of  delegates 
the  sealed  returns  of  an  election  for  governor, 
properly  transmitted  to  him;  and  such  injunc- 
tion, if  granted,  will  be  treated  as  a  nullity. 

2.  This  court  will  not  award  a  writ  of 
prohibition  against  a  circuit  court  to  prohibit 
It  from  proceeding  by  mandamus  to  compel  the 
secretary  of  state  to  deliver  such  returns,  on  the 
petition  of  a  party,  who  alleges  no  other  grounds 


MoTB.— Ii^parfments  of  government  distinct  and  in- 
dependent, 

Knoh  department  of  the  government  ought  to  do 
what  is  right  within  its  own  sphere,  and  presume 
that  the  other  departments  will  do  the  same.  No 
department  should  ever  cease  to  perform  its  f uno- 
tiooB  for  fear  that  some  other  department  might 
render  its  acts  nugatory,  or  for  fear  that  its  acts 
might  in  some  manner  aifeot  the  conduct  or  status 
of  some  other  department.  Martin  v.  Ingham,  88 
KulML 
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For  the  purpose  of  passing  laws  the  Legislature 
is  supreme,  and  other  departments  must  obey.  For 
the  purpose  of  construing  the  laws  and  of  deter- 
mining controversies,  tho  courts  are  supreme,  and 
the  other  departments  must  obey.  For  the  purpose 
of  ultimately  enforcing  the  laws,  the  executive  de- 
partment is  supreme,  and  the  other  departments 
must  obey.    Martin  v.  Ingham,  88  Elan.  641. 

The  distinction  between  a  legislative  and  a  judi- 
cial act  is  that  the  former  establishes  a  rule  regulat- 
ing and  governing  in  matters  or  transactions  oc- 
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or  interest  in  the  matter  than  that  he  is  the  plaint- 
iff in  said  injunction  suit  and  that  the  circuit 
court  has  ignored  his  injunction,  although  it  ap- 
pears that  said  court  has  no  Jurisdiction  to  award 
said  mandamus. 

(January  12,1889.) 

PETITION  for  prohibition  to  Hon.  F.  A. 
Guthrie,  Judge  of  the  Circuit  Court  of 
Kanawha  County,  to  prohibit  said  Judge  from 
issuing  a  mandamus  against  H.  B.  Walker, 
Secretary  of  State,  requiring  the  said  secretary 
to  transmit  to  thespeaKerof  the  house  of  dele- 
gates the  sealed  returns  for  the  election  of  sover- 
Dor,  sent  to  him  by  the  Commissioners  of  Kana- 
wha County,  pending  an  injunction  a^nst 
said  Walker,  Secreti^  of  State,  restraining 
him  from  so  transmitting  said  returns.  Writ 
denied. 


The  petition  and  facts  will  be  found  in  the 
opinion  of  the  court. 

Mesars.  Okey  Johnsoiit  J.  W.  St.  Clair 
and  Brown  A  Jaekson  for  petitioner. 

Meeers,  John  A.  Hatehinson  and  W.  P. 
Hubbard  for  respondent. 

Snyder,  P.,  delivered  the  opinion  of  the 
court: 

On  January  10, 1889,  A.  B.  Fleming  present- 
ed his  petition  to  this  court,  in  which  be  alleges 
that  on  January  9,  1889,  he  exhibited  his  bill 
in  equity  to  A.  !n.  Campbell,  a  circuit  judge 
of  this  State,  and  obtained  from  him  an  injunc- 
tion restraining  Henry  S.  Walker^  iSecretair  of 
State,  from  lajring  before  the  Legislature  of  the 
State  the  certificate  of  the  Commissioners  of 
the  County  Court  of  Kanawha  County,  pur- 
porting to  ascertain  the  result  of  the  general 


curring  after  Its  passage,  while  the  latter  deter- 
mines rights  and  obligations  of  any  kind,  whether 
in  regard  to  persons  or  property,  oonoeming  mat- 
ters or  transactions  which  already  exist  and  have 
transpired  before  the  Judicial  power  is  invoked  to 
pass  upon  them.    Smith  v.  Strother,  68  Cal.  IM. 

The  constitutional  restraint  as  to  conferring  Judi- 
cial power  upon  other  than  Judicial  officers  does 
not  prohibit  the  Legislature  from  intrusting  largre 
discretionary  powers  to  executive,  administrative 
and  ministerial  officers  in  matters  pertaining  to  the 
duties  of  their  respective  offices.  State  v.  John- 
son, 8  West  fiep.  604, 106  Ind.  468;  People  v.  Court 
of  Com.  Pleas,  48  Barb.  278. 

When  the  Constitution  confides  to  a  legislative 
body  the  power  to  Judge  of  the  election  and  quali- 
fication of  its  own  members,  the  exercise  of  that 
power  belongs  exclusively  to  the  body  to  which  it 
is  committed,  and  is  not  the  subject  of  review  in 
the  courts,  or  by  any  other  body.  Robertson  v. 
State,  7  West.  Rep.  403, 604, 608, 100  Ind.  79.  See  note 
to  Titusville  Iron  Works  v.  Keystone  Oil  Co.  1 L. 
R.  A.  861. 

RefUKA  of  iudidary  to  eoeree  co-ordinate  depart- 
ments. 

The  court  has  refused  to  interfere  by  mandamus 
to  coerce  the  performance  of  a  public  duty,  upon 
the  ground  of  the  necessary  independence  of  the 
three  co-ordinate  departments  of  the  government, 
and  the  necessity  of  limiting  each  department  to  its 
appropriate  sphere  of  action.  Mauran  v.  Smith,  8 
R.  I.  lOES;  State  v.  Warmoth,  22  La.  Ann.  1;  People 
V.  BisselL  19  IlL  229;  People  v.  Yates,  40  IlL  126.  And 
see  People  v.  Hatch,  33  IlL  0;  High,  Legal  Rem. 
H  12^126. 

In  Texas  the  general  doctrine  exempting  the 
chief  executive  officer  of  the  State  from  control  by 
mandamus  is  extended  to  other  state  officers  whose 
functions  partake  in  some  degree  of  an  executive 
nature.  Bledsoe  v.  International  R.  Co.  40  Tex.  687; 
Chalk  V.  Darden,  47  Tex.  488;  Galveston,  B.  &  0.  N. 
G.  R.  Co.  V.  Gross,  47  Tex.  428,  overruling  Houston 
&  G.  N.  R.  Co.  V.  Kuochler,  86  Tex.  882. 

So  in  Louisiana  the  writ  has  been  denied  when  it 
was  sought  to  compel  the  secretary  of  state  to 
promulgate  as  a  law  an  Act  of  the  Legislature,  upon 
the  ground  that  the  correction  of  such  abuses 
should  be  sought  at  the  hands  of  the  legislative  and 
executive  departments.  State  v.  Deslonde,  27  La. 
Ann.  71.       * 

So  it  will  not  lie  to  the  comptroller  of  the  State 
for  the  delivery  of  state  bonds  voted  by  the  Leg- 
islature in  aid  of  a  railway  compan}\  Bledsoe  v. 
International  R.  Co.  40  Tex.  637. 

In  Illinois  mandamus  will  not  go  to  a  secretary 
of  state,  to  require  him  to  certify  an  enrolled  Act 
of  the  Legislature  to  be , a  law,  and  that  it  had  be- 
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come  so  by  the  failure  of  the  governor  to  return 
the  same  with  his  objections  within  the  time  fixed 
by  law.   People  v.  Hatch,  88  111.  9. 

In  Minnesota  the  courts  have  denied  reUef  by 
mandamus  against  the  state  officers,  including  the 
secretary  of  state,  these  offices  being  branches  of 
the  executive  department  of  the  government,  and 
as  such  exempt  from  Judicial  interference  or  con- 
trol. State  V.  Dike,  20  Minn.  !868;  State  v.  Whit- 
comb,  28  Minn.  80.  • 

The  exemption  of  such  officers  from  coercion  by 
the  courts  is  not  a  mere  personal  privilege  which 
the  incumbent  of  the  office  may  waive  at  his  pleas- 
ure, but  is  a  restriction  imposed  for  the  public 
good.    State  V.  Dike,  20  Minn.  863. 

In  Wisconsin  the  courts  may  entertain  such  Jur- 
isdiction, in  cases  of  purely  ministerial  acts,  of  du- 
ties whose  performance  has  been  allotted  by  law  to 
the  officer  in  question.  State  v.  Doyle,  40  Wis.  176; 
State  V.  Warner,  66  Wis.  271. 

In  England  there  is  no  confiict  of  authority; 
mandamus  will  not  go  against  the  servants  of  the 
Crown.  Reg.  v.  Lords  Comrs.  L.  R.  7  Q.  B.  887,  dis- 
affirming Rex  V.  Lords  Comrs.  4  Ad.  Sc  El.  280.  And 
see  Rex  v.  Lords  Comrs.  4  Ad.  &  El.  064. 

Mandamus  as  a  remedy. 

Under  the  American  system  mandamus  has  been 
assimilated  to  the  nature  of  an  ordinary'  remedy. 
Ky.  V.  Dennison,  66  U.  S.  24  How.  66  m  L.  ed.  717); 
High,  Legal  Rem.  1 6. 

It  is  in  no  sense  a  creative  remedy,  and  is  only 
used  to  compel  persons  to  act  where  it  is  their  plain 
duty  to  act  without  its  agency  (People  v.  Gilmer, 
10  HI.  242;  People  v.  Hatch,  88  111.  140;  Lowe  v. 
Phelps,  14  Bush,  642;  Tyler  v.  Taylor,  20  Gratt.  766; 
Milliner  v.  Harrison,  82  Gratt.  422.  See  also  People 
V.  Crotty,  98  lUw  180);  and  will  not  go  to  command 
the  performance  of  an  act  which  would  be  unau- 
thorized or  unlawful  in  the  absence  of  the  writ. 
Johnson  v.  Luc&s,  11  Humph.  806;  Cook  v.  Candee, 
52  Ala.  100;  State  v.  Covington  Co.  67  Ala.  240;  Polk 
V.  Winett,  87  Iowa,  84;  State  v.  Lewis,  86  N.  J.  L. 
877;  State  v.  Rlcord,  85  N.  J.  L.  886;  High,  Bxtr. 
Legal  Rem.  II  fr-7. 

Courts  will  not  compel  parties  to  perform  acts 
which  would  subject  them  to  punishment,  or  which 
would  put  them  in  conflict  with  the  order  or  writ 
of  another  court;  nor  will  the  court,  in  such  oases, 
to  which  application  is  made  for  a  mandamus,  in- 
quire into  the  propriety  of  the  injunction.  Ohio  ft 
I.  R.  Co.  V.  Wyandot  Co.  7  Ohio  St.  278;  State  v. 
Kispert,  21  Wis.  887;  Ex  parU  Fleming,  4  Hill,  681. 
And  see  People  v.  Warfleld,  20  IlL  160.  See,  contra, 
State  v.  Dubuclet,  26  La.  Ann.  127. 

It  is  used  only  in  extraordinary  oases,  and  where 
the  usual  and  ordinary  modes  of  proceeding  and 
forms  of  remedy  are  powerless  to  alTord  redress  to 
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election  held  in  said  county  on  November  6, 
18S8,  for  the  office  of  governor  of  this  State; 
that  after  said  injunction  had  been  perfected 
4ind  served  upon  said  Walker,  Nathan  Goff, 
who  was  also  a  defendant  tr*  said  bill  of  injunc- 
tion, without  any  notice  to  petitioner,  applied 
lo  F.  A.  Guthrie,  Judge  of  the  Circuit  Court 
of  Kanawha  County,  in  term,  for  a  writ  of 
mandamus  to  compel  said  Henry  S.  Walker, 
secretarv  as  aforesaid,  to  do  what  he  had  been 
enjoined  from  doing  by  said  bill;  that  Judge 
Guthrie  being  fully  advised  of  the  existence  of 
said  injunction,  announced  from  the  bench  that 
he  would  ignore  and  treat  as  naught  said  in- 
junction, and  thereupon  he  did  ignore  said 
mjunction  and  awarded  a  mandamus  nwt,  re- 


turnable at  9  o'clock  A.  M.  on  Janiuiry  10, 1889, 
commanding  said  Walker,  secretary  as  afore- 
said, to  forthwith  deliver  said  certificate  to  the 
speaker  of  the  house  of  delegates  of  the  Legis- 
lature; that  said  Walker  has  no  personal  inter- 
est in  said  injunction  or  mandamus  proceedings, 
and  that  petitioner  is  the  real  and  only  oppos- 
ing party  in  interest  against  the  said  €k)ff  in 
anv  of  said  matters. 

'The  petitioner  prayed  for  a  rule  aeainst  said 
Guthrie,  Judge,  etc.',  and  said  Qou,  to  show 
cause  why  a  writ  of  prohibition  should  not  issue 
prohibiting  said  Guthrie,  Judge,  from  holding 
for  naught  and  setting  aside  said  injunction, 
and  probi biting  him  and  the  said  Goff  from 
proceeding  in  said  mandamus  case  without  no- 


the  iMirty  airflrleved,  and  where  without  Its  aid  there 
would  be  a  failure  of  justloe.  Com.  v.  Mltoheli,  2 
Penr.  ft  W.  617.  And  see  Com.  v.  AUe^beny  County, 
16  Serff.  A  EL  817;  Com.  v,  Phlla.  Co.  1  Whart.  L 

Purpo8e  of  VfrU  purely  mandUstory. 

A  mandamus  oannot  properly  be  made  to  do 
either  a  prohibitory  or  revfewlnfir  duty;  Its  purpose 
Is  purely  mandatory.  Re  Atrams  r.  Hempstead 
Town  Auditors,  45  Hun,  272, 10  N.  Y.  8.  R.  878. 

Mandamus  oannot  be  oonverted  Into  a  writ  of 
error.  State  v.  Wri^rht,  4  Nev.  119;  People  v.  Wes- 
ton, 28  CaL  038;  People  v.  Judsres  of  Dutchess  Com. 
Pleas,  20  Wend.  668;  Hl«rh  Bxtr.  Legal  Rem.  1 191. 

Bven  thouirh  the  Judgment  is  plainly  erroneous, 
the  subordinate  court  having  passed  upon  the  ques- 
tion pending  before  it,  its  decision.  If  erroneous,  is 
a  Judicial  error,  which  it  is  not  the  provinoe  of  a 
mandamus  to  correct.  Judges  of  Oneida  Com. 
Pleas  V.  People,  18  Wend.  78;  Carlaga  v.  Dryden,  28 
CaL  807:  £r  parte  Whitney,  88  U.  S.  13  Pet.  404  (10  L, 
ed.  281):  Warren  County  Ct.  v.  Daniel,  2  Bibb,  678: 
fitout  V.  Hopping,  17  N.  J.  L.  471;  Reg.  v.  Blanshard, 
13  Ad.  A  S.  N.  S.  318:  Foster  y.  Redfleld,  60  Yt.  286; 
Ex  parte  Koon,  1  Denlo,  644:  Ex  parte  Ostrander,  1 
Denio,  679;  Elkins  v.  Atheam,  2  Denlo,  191. 

It  is  final  and  conclusive,  and  Its  correctness  will 
not  be  questioned  by  mandamus.  Ex  parte  New- 
man, 81  U.  8.  14  WalL  1S8  (20  L.  ed.  877);  State  v. 
Wright,  4  Nev.  119;  People  v.  Weston,  28  C^l.  688; 
People  V.  Judges  of  Dutchess  Com.  Pleas,  20  Wend. 
658.  But  see  People  v.  Wayne  County  Circuit 
Judge,  19  Mich.  286. 

Nor  will  it  be  granted  to  reverse  the  decisions  of 
inferior  courts,  upon  matters  properly  within  their 
Judicial  cognizance.  Bank  of  Columbia  v.  Sweeny, 
26  U.  8. 1  Pet,  667  (7  L.  ed.  286);  Ex  parte  Hoyt,  88  U. 
8. 13  Pet.  279  ao  L.  ed.  161);  Ex  parU  Whitney,  38  U. 
8.  IB  Pet.  404  (10  L.  ed.  221);  Ex  parte  DeOroot,  78 
U.  8.  6  WalL  487  (18  L.  ed,  887);  Ex  parte  Newman, 
81  U.  8. 14  Wail.  162  (20  L.  ed.  SH);  Ex  parU  Schwab, 
98U.8.2«)(26  L.  ed.  105);  Uif  parte  Perry,  102  U.S. 
183  (26  Lw  ed.  43);  Ex  parte  Des  Moines  &  M.  R.  Co. 
108  U.  8.  794  (26  L.  ed.  461);  Ex  parte  Uendree,  49 
Aia.  360;  Ex  parte  Ollmer,  64  Ala.  234;  Ex  parte 
Graves,  61  Ala..  881;  Ex  parte  Schmidt,  62  Ala.  262; 
Ex  parte  Brown,  68  Ala.  636;  Ex  parte  South  Sc  N. 
Ala.  R.  Co.  66  Ala.  589;  Judges  of  Oneida  Com. 
Pleas  V.  People,  18  Wend.  79,  overruling  People  v. 
Superior  Ct.  of  N.  Y.  6  Wend.  114;  People  v.  Judges 
of  Dutchess  Com.  Pleas,  20  Wend.  6S8;  Ex  parte 
Koon,  1  Denio,  644;  Ex  parte  Ostrander,  Id.  679;  El- 
kins V.  Atheam,  2  Denio,  191;  People  v.  Weston,  28 
Csl.  688;  Gariaga  v.  Dryden,  29  Cai.  807;  Lewis  v. 
Barclay,  85  Cal.213;  Jones  v.  Justices  of  Stafford,  1 
Leigh,  884;  People  v.  Pratt,  28  Gal.  166;  People  v. 
Moore,  29  Cal.  427;  State  v.  Kenosha  Circuit  Judge, 
3  Wis.  809;  Warren  County  Ct.  v.  Daniel,  2  Bibb,  673; 
State  V.  Wright,  4  Nev.  119;  Stout  v.  Hopping,  17  N. 
J.  L.  4n;  Rex  v.  Frieston,  6  Bam.  &  Ad.  507;  Reg.  v. 
Blanshard,  18  Ad.  *  E.  N.  S.  318;  Little  v.  Morris,  10 
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Tex.  288;  Dunklin  Co.  v.  Dunklin  Co.  Dist.  Ct.  28 
Mo.  449;  Potter  v.  Todd,  78  Mo.  101;  Williams  v. 
Judge  of  Cooper  Ct.  Com.  Pleas,  27  Mo.  226;  Blocker 
V.  St.  Louis  Law  Comr.  80  Mo.  111.  See,  contra.  Hall 
V.  Audrain  County  Ct.  27  Mo.  828;  Rex  v.  Yorkshire 
Justices,  6  Barn.  3c  Ad.  667. 

3fandamf48  and  injunction  dUtinguUhed, 

Mandamus  is  a  positive  or  remedial  process, 
while  injunction  is  a  negative  or  preventive  one. 
People  V.  Inspectors  &  Agent  of  State  Prison,  4 
Mich.  187;  Atty-Oen.  v.  New  Jersey  R.  Sc  Transp. 
Co.  8  N.  J.  Bq.  186;  Washington  University  v.  Oreen, 
1  Md.  Ch.  97;  Sherman  v.  Qark.  4  Nev.  138;  Blake- 
more  V.  Glamorganshire  Canal  Nav.  Co.  1  Myl.  it  K. 
164;  Crawford  v.  Carson,  86  Ark.  666. 

It  cannot  take  the  place  of  an  injunction,  and 
will  not  be  employed  to  restrain  or  prevent  an  im- 
proper interference  with  the  rights  of  relators. 
Legg  V.  Annapolis,  42  Md.  2(». 

When  it  appears  by  the  record  that  the  respond- 
ent is  already  enjoined  in  the. same  court  from  per- 
forming the  act  sought,  and  tliat  the  injunction 
suit  will  determine  the  question  involved,  a  man- 
damus will  not  be  granted.  People  v.  Hake,  81  111. 
540. 

Issue  of  writ  in  discretion  of  court. 

Where  mandamus  is  asked  against  public  officers 
to  compel  the  performance  of  an  alleged  public 
duty,  its  issue  is  a  matter  of  Judicial  discretion. 
People  V.  Police  Comrs.  9  Cent.  Rep.  728, 107  N.  T. 
286. 

At  common  law,  and  also  under  the  statute,  the 
relator  in  mandamus  must  show  a  clear  and  in- 
dubitable right  to  the  relief  demanded,  and  that  de- 
fendant is  under  a  legal  obligation  to  do  the  act  re- 
quired. People  V.  Madison  Co.  (HI.)  16  West.  Rep. 
186. 

A  reason  for  refusing  the  writ  is  that,  notwith- 
standing any  opinion  expressed  by  the  superior 
court  upon  the  proceedings  in  mandamus,  the  same 
question  might  again  recur  upon  the  final  Judgment 
In  the  case  on  writ  of  error.  Bank  of  Columbia  v. 
Sweeny.  26  U.  8. 1  Pet.  567  (7  L.  ed.  286). 

An  additional  reason  is  found  in  the  principle  that 
a  writ  of  mandamus  confers  no  authority,  and  only 
issues  to  compel  a  party  to  perform  an  act  which  is 
his  plain  duty  without  the  writ.  Nor  will  the  writ 
go  to  direct  a  court  to  proceed  with  the  trial  of  a 
cause  which  has  been  enjoined.  People  v.  Gilmer, 
10  111.  242;  People  v.  Muskegon  County  Circuit 
Jndge,40Mich.68. 

How  far  courts  iriO  interfere. 

In  determining  the  extent  to  which  courts  may 
interfere  by  mandamus  with  the  heads  of  the  exec- 
utive department  the  test  to  be  applied  is  wftether 
the  duty  is  of  an  executive  or  a  political  nature, 
requiring  the  exercise  of  official  Judgment,  or 
whether  it  is  ministerial  in  its  nature,  and  specific- 
ally and  peremptorily  required    of  the   officer. 
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tioe  to  petitioner  or  opportuoity  for  him  to 
appear  and  defend  his  interests  therein.  The 
rule  was  awarded  as  praj^ed  for  returnable  on 
January  11,  1889,  at  which  time  the  respond- 
ents appeared  and  moved  the  court  to  quash 
the  rule. 

On  the  motion  of  the  petitioner,  his  petition 
was  so  amended  as  to  show  that  the  injunction 
bill  averred  that  a  writ  of  certiorari  had  been 
sued  out  of  the  Circuit  Court  of  Kanawha 
County  by  petitioner  against  the  county  com- 
missioners of  said  county  to  supervise  and  cor- 
rect the  action  of  said  commissioners  in  can- 
vassing the  vote  for  governor  at  the  election  of 
November  6, 1888;  that  said  writ  had  been  sued 
out  on  January  4,  18^,  and  was  still  pending; 


and  that  said  county  commissioners  had  trans- 
mitted said  certificate  to  said  Walker,  secretary, 
etc.,  on  December  15,  1888. 

The  motion  to  quash  the  rule,  after  having 
been  argued  by  counsel  for  the  respective  par- 
ties, was  on  January  12, 1889,  submitted  to  this 
court  for  its  decision. 

It  is  contended,  by  the  respondents,  that  the 
injunction  awarded  hy  Judge  Campbell,  referred 
to  in  the  petition,  was  void,  because  a  court  of 
emiity  has  no  jurisdiction  to  restrain  a  public 
officer  from  performing  a  plain  duty  required 
by  the  Constitution.  On  the  other  hand  it  is 
insisted  for  the  petitioner  that  if  any  jurisdic- 
tion existed  for  the  injunction,  the  action  of  the 
circuit  court  in  the  mandamus  proceedings  is 


KendaU  v.  U.  S.  87  U.  8. 12  Pet.  624  (9  L.  ed.  1181); 
HliTb,  Extr.  Le^al  Hem.  2d  ed.  122,  critioifiin«r  the 
leadln^r  case  of  Marburjr  v.  Madison,  6  U.  8.  1 
Granch,  187  (2  L.  ed.  60).  See  U.  S.  v.  Guthrie,  68  U. 
&  18  How.  284  (16  L.  ed.  IQS);  Brashear  v.  Mason,  47 
U.  S.  6  How.  02  (12  L.  ed.  367). 

Mandamus  will  lie  to  compel  the  performance  of 
duties  purely  ministerial  In  their  nature,  and  so 
clear  and  specific  that  no  element  of  discretion  is 
Jeft  in  their  performance;  but  as  to  all  acts  or 
duties  necesfsarily  caUiner  for  the  exercise  of  Judg*- 
ment  and  discretion,  on  the  part  of  the  ofllcer  or 
body  at  whose  hands  their  performance  is  required, 
mandamus  will  not  lie.  Hlerh,  Extr.  Legral  Bern. 
2ded.ia0. 

It  will  not  be  awarded  to  compel  an  act  by  a  pub- 
lic oiBcer,  in  regard  to  which  he  may  exercise  his 
Judfirment  or  discretion.  People  v.  Troy,  78  N.  Y. 
88;  Howland  v.  Eldredge,  48  N.  Y.  467;  Ban  Mateo 
Ck).  V.  Maloney,  71  Gal.  206;  People  v.  Chapin,  4  Cent. 
Bep.  188, 108  N.  Y.  686. 

Mandamus  will  not  iSBue  upon  the  petition  of  a 
private  dtiaen  to  compel  a  public  officer  to  act  in  a 
public  matter.  Mitchell  v.  Boardman,  4  New  "Exig. 
Bep.  764,  79  Maine,  460. 

Wm  net  issue,  where  Isstianee  voouid  he  useless. 

Mandamus  will  not  issue  when  the  thlner  com- 
manded by  it  would  be  an  idle  and  useless  ceremony 
(Mitchell  y.  Boardman,  4  New  Bug.  Bep.  764,  70 
Maine,  460);  or  would  prove  unavailing.  Woodbury 
T.  Piscataquis  Co.  40  Maine,  304. 

So,  although  a  statute  makes  it  the  duty  of  the 
county  Judge  to  canvass  the  returns  of  the  election 
upon  the  question  of  location  of  a  county  seat, 
mandamus  will  not  go  to  compel  such  Judge  to  re- 
ceive returns  which  he  has  already  passed  upon  and 
rejected.    Arberry  v.  Beavers,  6  Tex.  457. 

Mandamus  lies  to  compel  the  secretary  of  state  to 
deliver  the  returns  of  an  election  for  governor  and 
lieutenant-governor  to  the  speaker  of  the  house 
of  representatives.  But  it  appearing  that  the  sec- 
retary had  already  delivered  the  returns  to  a  person 
not  entitled  thereto,  the  question  whether  the  writ 
should  then  issue  was  reserved  for  further  argu- 
ment High,  Extr.  Legal  Bem.  I  124  iC>,  citing  State 
V.  Hayne,  8  8.  C.  887. 

Where  an  election,  by  the  terms  of  a  statute,  is  to 
be  ordered  at  a  certain  time,  the  presumption  being 
that  the  officers  charged  with  the  duty  concerning 
it  will  perform  it  at  the  proper  time,  an  application 
for  a  mandamus  prior  thereto  is  premature.  State 
V.  Coahoma  Co.  64  Miss.  858. 

Settle  to  offlee  cannot  he  tried  hy  mandamue. 

The  title  to  an  office,  as  against  one  actually  in 
possenion  under  color  of  law,  cannot  be  tried  by 
mandamus.  The  proper  remedy  is  by  quo  war- 
ranto. French  v.  Cowan,  4  New  Eng.  Bep.  688,  70 
Maine,  426. 

A  writ  of  mandate  cannot  issue  to  settle  title  to 
8  L.  R.  A, 


an  office ;  but  where  such  title  has  been  estabUshed 
by  a  Judgment  of  the  circuit  court,  and  defendant 
continues  in  adverse  possession  of  the  office,  it 
should  issue.  Mannix  v.  State  (Ind.),  15  West  Bep. 
100. 

Nor  will  the  writ  be  granted  where  there  has  been 
no  actual  vacancy  in  the  office,  and  the  present  in- 
cumbent is  rightfully  in  possession.  Etoee  v.  Knox 
Co.  60  Maine,  248 ;  State  v.  Whlttemore,  11  Neb.  176. 

Mandamus  does,  not  lie  ordinarily ;  the  determina- 
tion of  the  question  of  title  to  a  disputed  office 
upon  proceedings  in  mandamus  would  be  to  deter- 
mine the  rights  of  the  de  fa/^  incumbent  in  a  pro- 
ceeding to  which  he  is  not  a  party.  St  Louis 
County  Court  v.  Sparks,  10  Mo.  118:  Com.  v.  Per- 
kins, 7  Pa.  42 ;  People  v.  Forquer,  1  111.  68 :  People  v. 
New  York,  8  Johns.  Cas.  79;  People  v.  Detroit,  1ft 
Mich.  888. 

Where  the  granting  of  the  writ  would  have  the 
elfeot  of  admitting  a  second  person  to  an  office  al- 
ready filled  by  another,  both  claiming  to  be  duly 
entitled  thereto,  resort  must  still  be  had  to  further 
proceedings  to  test  the  disputed  title.  Bex  v.  Col- 
chester, 2  T.  B.  280. 

So  it  will  be  withheld  where  the  applicant  has  not 
shown  himself  to  be  duly  elected,  and  the  only 
effect  of  interfering  would  be  to  declare  the  election 
void.  State  v.  Judge  of  Ninth  Judicial  Circuit,  IS 
Ala.  806. 

Pro7^<Z>it(oi»  and  r^andamM;il  wriU  dCsWinnftehed. 

Prohibition  is  an  original  remedial  writ  Thomas 
V.  Mead,  86  Mo.  282. 

Mandamus  is  an  affirmative  remedy,  while  prohi- 
bition is  negative  in  its  nature.    Ibid. 

Another  distinguishing  feature  of  the  writ  is  that 
it  is  more  a  preventive  than  a  corrective  remedy, 
and  issues  only  to  prevent  the  commission  of  a 
future  act  and  not  to  undo  au  act  already  per- 
formed. State  V.  Stackhouse,  14  8.  C.  417;  High, 
Extr.  Legal  Bem.  2d  ed.  606. 

No  prohibition  will  issue ;  even  though  the  final 
disposition  was  made  after  the  judge  had  been 
served  with  a  rule  to  show  cause  why  a  writ  should 
not  issue,  and  even  though  similar  cases  may  stUl 
be  pending  in  the  same  court  U.  8.  v.  Hoffman,  71 
U.  8.  4  Wall.  156  (18  L.  ed.  864) ;  Wells,  Jur.  U&. 

Under  a  Code  of  Civil  Procedure  declaring  the 
writ  of  prohibition  to  be  the  counterpart  of  the 
writ  of  mandamus,  the  word  '* counterpart^'  is 
construed  only  to  illustrate  the  operation  of  the 
writ  when  issued  in  a  proper  case,  and  it  does  not 
enlarge  or  add  to  the  class  of  cases  in  which  the 
remedy  may  be  used.  Maurer  v.  Mitchell,  63  OaL 
280. 

The  writ  of  prohibition  agrees  with  both  injunc- 
tion and  mandamus  in  this :  that  where  there  is  an 
adequate  remedy  at  law,  it  is  not  available.  State 
V.  Braun,  81  Wis.  606. 

Where  there  is  a  statutory  mode  of  testing  con- 
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sach  an  abuse  of  its  powers  and  jurisdiction  as 
will  be  prevented  by  prohibition.  It  is  thus 
apparent  that  the  important  question  is,  Did 
the  Judge  have  jurisdiction  to  award  said  in- 
junction? 

In  Walton  v.  Develina,  61  HI.  201,  it  was  held 
that  "Where  the  law  phiinlj  requires  an  officer 
to  perform  a  duty  and  he  is  not  exceeding  or 
abusing  his  power,  but  fairly  acting  within  the 
same,  and  a  court  issues  a  writ  to  restrain  him 
from  its  performance,  he  must  discharge  his 
duty  as  prescribed  by  law."  That  case  was  a 
proceeding  for  contempt  against  election  offi- 
cers for  holding  an  election  in  disobedience  to 
an  order  of  injunction,  and  in  which  the  court 
held  that,  the  injunction  having  been  issued 


without  authority,  it  was  void,  and  that  there 
was  no  contempt  in  disobeying  it.  The  court 
in  its  opinion  says: 

"In  such  case  what  must  control  the  officers, 
the  mandate  of  the  court,  or  the  plain  behests 
of  the  law?  The  court,  as  well  as  the  inf^or 
officer,  must  be  governed  bv  the  law.  When 
the  law  imposes  a  positive  duty  upon  a  public 
functionary  and  a  court  commands  him  not  to 
perform  it,  he  must  obey  the  law  and  disobey 
the  writ  of  the  court." 

In  MatiUon  v.  Reid,  54  Ala.  820,  it  was  de- 
cided that  a  court  of  equity  has  no  jurisdiction 
to  enjoin  the  person  declared  elect^  to  a  mu- 
nicipal office  from  using  his  certificate  of  elec- 
tion where  the  law  provides  for  a  contest. 


tested  elections  the  writ  is  not  available.    Kemp  v. 
Ventolett,  6B  0«.  419. 

8ee,.a0  to  the  distinction  between  prohibition  and 
iDjunotlon  in  Indiana,  Bluffton  v.  Silver,  68  Ind.  268. 

De9(on  and  obieet  of  writ  of  prohibUion, 

The  original  desiirn  of  the  vrrlt  is  to  prevent  an 
encroachment  of  jurisdiction.  Thomas  v.  Mead,  86 
Mo.  238 ;  Wells,  Jur.  506. 

Its  object  is  to  restrain  Inferior  courts  from  ezer- 
dsinir  Jurisdiction  where  they  do  not  properly  pos- 
seai  Jurisdiction  at  all,  or  else  to  prevent  their  ex- 
oeedJnflr  their  limits  in  matters  of  which  they  have 
cognizance  (People  v.  Marine  Court,  86  Barb.  841) ; 
and  is  used  to  keep  such  courts  within  the  limits 
and  bounds  prescribed  for  them  by  law.  People  v. 
Works,  7  Wend.  486 :  S^  parte  Boundtree,  61  Ala.  tt ; 
Qnimbo  Appo  v.  People,  20  N.  Y.  58L 

Upon  the  application  for  the  writ  the  only  in- 
quiry which  will  be  entertained  is  as  to  the  Jurisdic- 
tion of  the  court  a^nst  which  the  reUef  is  invoked. 
State  V.  Judge  of  Twenty-Sixth  Dlst.  Ct.  34  La. 
Ann.  782 ;  High,  Bxtr.  Legal  Hem.  600. 

If  the  Inferior  has  prima  faeU  Jurisdiction,  a  su- 
perior court  will  not  interfere  by  prohibition. 
State  V.  Judge  of  Superior  Dist.  Ct.  28  La.  Ann.  860. 

If  the  inferior  court  has  Jurisdiction  a  mistaken 
exercise  of  that  Jurisdiction  will  not  Justify  a  re- 
sort to  the  extraordinary  remedy  by  prohibition. 
Ex  parte  Greene,  28  Ala.  62 ;  Ex  parte  Peterson,  88 
Ala.  74 ;  Ex  parte  State,  51  Ala.  60 ;  Buskirk  v.  Judge 
of  Cirouit  Ct^  7  W.  Va.  91;  Murphy  v.  Colusa 
County  Superior  Ct.  58  CaL  620. 

like  all  other  prerogative  writs,  it  is  to  be  used 
with  great  caution  and  forbearance,  for  the  fur- 
therance of  Justice  and  to  secure  order  and  reg- 
ularity in  Judicial  proceedingB,  when  none  of  the 
ordinary  remedies  provided  by  law  are  applicable. 
WMhbu  ra  V.  PhilUps,  2  Met.  296. 

The  court  will  not  issue  a  prohibition  in  a  case 
where  it  is  not  Justifled,.for  the  sole  purpose  of  es- 
taUlshlng  a  principle  to  govern  other  cases.  U.  8. 
V.  Hoffman,  71  U.  8. 4  Wall.  166  ab  L.  ed.  854^. 

A  plea  to  the  Jurisdiction  must  be  filed  and  be 
overruled  before  a  prohibition  will  He.  State  v. 
Judge  of  Fifth  Dlst  Ct.  29  La.  Ann.  806;  Barnes  v. 
Gottschalk,  8  Mo.  App.  HI. 

In  California  the  action  of  a  board  of  supervisors 
will  not  be  arrested  unless  the  proceedings  them- 
selves are  absolutely  without,  or  in  excess  of,  their 
Jurisdiction.    People  v.  Kern  Co.  47  Cal.  81. 

In  Indiana  it  has  been  held  that  it  is  sufficient 
that  some  collateral  matter  arising  in  the  cause  be 
beyond  the  Jurisdiction  in  order  to  Justify  the  writ. 
Jasper  Co.  v.  Spltler.  18  Ind.  286. 

In  New  York  it  lies  to  prevent  the  exercise  of  un- 
authorized power  in  a  cause  or  proceeding  of  which 
the  inferior  tribunal  has  Jurisdiction,  no  less  than 
when  the  entire  cause  is  without  Jurisdiction. 
Qnimbo  Appo  v.  People,  20N.  Y.  681 ;  Sweet  v.  Hul- 
hert,  61  Barb.  818.  « 
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NotawrUofriaM. 

The  writ,  as  a  prerogative  writ,  is  always  subject 
to  a  sound  Judicial  discretion.  Bedford  Co.  v. 
Wlngfleld,  27  GratL  888 ;  Wells,  Jur.  606 ;  High,  Extr. 
Legal  Rem.  606. 

It  is  not  a  writ  of  right,  granted  ex  debito  justiticB^ 
but  rather  one  of  sound  Judicial  discretion,  to  be 
granted  or  withheld  according  to  the  drcumstances 
of  each  particular  case.  Kinlooh  v.  Harvey,  Harp. 
606;  Bedford  County  v.  Wlngfleld,  27  Gratt.  829: 
State  V.  Monroe,  88  La.  Ann.  923;  State  v.  Rightor, 
32  La.  Ann.  1182;  Kx  parU  Hamilton,  51  Ala.  62: 
People  V.  Westbrook,  89  N.  Y.  152. 

Nat  issued  to  review  or  correct  either  law  or  fact. 

The  object  of  a  writ  is  not  to  correct  taror  either 
of  law  or  fact.    Wells,  Jur.  1 517,  p.  604. 

So,  if  the  action  of  a  court  is  subject  to  review  in 
any  ordinary  mode  of  appeal,  the  writ  will  not  be 
issued.  People  v.  Wayne  County  Circuit  Ct  11 
Mich.  898. 

A  mere  outstepping  of  its  authority  in  a  portion 
of  its  Judgment,  or  any  other  error  in  its  prooeed- 
ings,  is  only  a  ground  for  a  review  or  appeal,  and 
not  of  prohibition.  People  v.  Court  of  Com.  Pleas, 
4B  Barb.  276. 

But  It  is  held  in  Alabama  that  a  prohibition  will 
be  awarded  to  vacate  a  final  decree,  or  prevent  its 
enforcement,  which  is  a  nullity,  and  from  which,  on 
account  of  the  entire  absence  of  adverse  parties,  no- 
appeal  can  be  taken.    Ex  parte  Lyon,  60  Ala.  66a 

A  bill  in  chancery  may  be  fatally  defective  In 
avermenfi",  may  abouhd  in  lmi>erfections,  and  may 
even  be  filed  in  a  district  where  the  defendants  are 
not  liable  to  be  sued ;  yet  these  are  mere  matters  of 
defense,  and  cannot  be  reached  by  a  '.writ  of  this 
character.    £a;  parte  Greene,  29  Ala.  62. 

The  petitioner  must  have  sought  all  available  re- 
lief, by  moving  to  dismiss  the  cause  for  want  of  Ju> 
risdiction  in  the  court  Itself,  before  he  can  obtain  a 
prohibition.    Ex  parte  Hamilton,  51  Ala.  62. 

ProceedingB,  to  be  prohibiteiL  mvM,  be  jvdUsUH, 

The  proceedings  to  be  prohibited  must  be  of  a  Ju* 
diclal  character.    Shortt,  Mandamus  dt  Prohlb.  452. 

A  prohibition  would  not  be  granted  in  ratpect  of 
any  proceedings  belonging  to  the  executtve  gov- 
ernment of  the  country.  Chabot  v.  Morpeth,  16  Q. 
B.  446, 459 ;  Shortt,  Mandamus  &  Prohlb.  4B2. 

The  writ  is  not  available  to  restrain  the  perform- 
ance  of  ministerial  acts,  such  as  collecting  taxes,, 
locating  county  seats,  and  the  like,  however  erro- 
neous such  ministerial  acts  may  be.  State  v.  Clark 
County  Ct  41  Mo.  44. 

It  vrill  not  go  if  the  proceedings  which  it  is  sought 
to  prevent  are  only  ministerial.  Ex  parte  Braud- 
lacht,  2  HiU,  867;  Atkins  v.  Biddons,  66  Ala.  458; 
State  V.  Clark  County  Ct,  41  Mo.  44;  State  v.  Gary,. 
38  Wis.  96. 
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In  8mith  v.  Myen,  109  Ind.  1,  7  West.  Rep. 
90,  it  was  held  that  "The  courts  have  no  ju- 
risidictlon  of  a  suit  to  enjoin  the  secretary  of 
state  from  delivering  to  the  speaker  of  the 
house  of  representatives  the  sealed  returns,  al- 
leged to  be  wrongful  and  illegal,  of  an  election 
for  lieutenant-governor,  which  are  directed  to 
the  speaker,  as  required  by  law,  in  care  of  the 
secretary,  and  are  to  be  delivered  to  him  by  the 
latter." 

The  court  in  its  opinion  says:  * 'It  is  a  prin- 
ciple of  constitutional  law,  declared  in  our 
Constitution  and  enforced  by  many  decisions 
of  our  own  and  other  courts,  that  the  depart- 
ments of  government  are  separate  and  distinct 
and  that  the  officers  of  our  department  shall 
not  invade  any  other.  To  interfere  by  injunc- 
tion in  this  case  would  involve  a  violation  of 
this  fundamental  principle,  as  a  conflict  be- 
tween two  great  departments  of  the  govern- 
ment would  result  from  an  exercise  of  theju- 
risdiction  invoked  by  the  appellant.  The 
Oeneral  Assembly  has  power  to  compel  the  at- 
tendance of  persons  at  its  sessions  and  to  com- 
pel the  production  of  papers  which  are  neces- 
sary to  enable  it  to  justly  and  intelligently  dis- 
•charge  its  duties  and  exercise  its  functions.  If 
the  judiciary  should  enloin  the  secretary  of 
state  from  delivering  to  the  speaker  thepapers 
described  in  the  complaint,  and  the  General 
Assembly  should  demand  their  delivery  to  the 
officer  to  whom  they  are  addressed,  a  conflict 
of  authority  would  arise  which  no  tribunal 
could  effectually  determine.  If  the  secretary 
of  state  should  m  such  case  yield  to  the  demand 
of  the  General  Assembly,  he  would  be  in  con- 
tempt of  the  authority  of  the  court,  and  liable 
to  punishment;  if,  on  the  other  hand,  he  should 
disobey  the  command  of  the  General  Assembly, 
he  would  be  in  contempt  of  its  authority  and 
subject  to  punishment.  If  the  Geueral  Assem- 
bly should  deem  it  the  duty  of  the  secretary  of 
state  to  deliver  the  papers,  it  would  not  require 
the  akl  of  the  courts  to  compel  its  performance, 
for  it  possesses  the  power  to  coerce  the  produc- 
tion of  papers  and  documents  .  .  .  It  is  appar- 
ent, therefore,  that  as  on  the  one  hand,  the 
General  Assembly  would  not  require  the  aid  of 
the  courts,  by  mandamus  or  otherwise,  to 
compel  the  production  of  papers  addressed,  by 
direction  of  the  Constitution  and  the  statute,  to 
the  presiding  officer  of  one  of  its  branches,  so, 
on  the  other  nand,  the  courts  cannot  by  injunc- 
tion restrain  it  from  obtaining  those  papers, 
nor  by  indirection  produce  the  result  by  stop- 
ping them  in  the  hands  of  one  whom  the  law 
maEes  a  mere  custodian." 

Our  Constitution  and  statute  in  respect  to  the 
question  before  us  are  almost  identical  with 
those  of  Indiana,  and  the  facts  in  the  case  from 
which  I  have  quoted  and  the  one  at  hand  are 
«o  nearly  alike  as  to  make  the  opinion  from 
which  the  above  quotation  is  taken  a  very  ap- 
posite, though  not  an  absolutely  binding, 
authority  in  the  case  under  consideration. 

Without  referring  to  other  authorities,  of 
which  there  are  many,  it  is  sufficient  to  say 
that,  according  to  well  settled  principles  of 
law,  I  am  clearly  of  opinion  that,  under  our 
Constitution  and  statutes,  a  court  of  equity  has 
no  jurisdiction  to  award  an  inlunctlon  in  a 
•case  such  as  this  one,  made  in  the  petition  in 
this  case. 
S  L.  R  A. 


Our  Constitution,  art.  7,  §  8,  deckres:  "The 
returns  of  every  election  for  the  above  named 
officers"  (one  oi  whom  is  the  governor)  "shall 
be  sealed  up  and  transmitted  by  the  returning 
officers  to  the  secretary  of  state  directed  'to  the 
speaker  of  the  house  of  delegates,'  who  shall 
immediately  after  the  organization  of  the 
house,  and  before  proceeding  to  business,  open 
and  publish  the  same  in  the  presence  of  a  ma- 
jority of  each  House  of  the  Lisglslature,  which 
shall  for  that  purpose  assemble  in  the  hall  of 
the  house  of  delegates." 

And  ample  provision  is  made  by  statute  to 
compel  the  production  of  papers  before  either 
House  of  the  Legislature.  Code  1887,  g  7, 
chap.  12. 

The  18th  section  of  article  6  of  the  Constitu- 
tion provides  that  the  regular  sessions  of  tlie 
Legislature  "shall  commence  on  the  second 
Wednesday  of  January,"  which  for  the  year 
1889  was  on  the  9th  day  of  January. 

It  is  thus  shown  that,  at  the  time  the  injunc- 
tion in  question  was  Ranted,  the  Legislature 
was  in  actual  session— indeed  it  was  presuma- 
bly this  very  fact  that  prompted  the  issuance; 
for  otherwise  there  could  have  been  no  deliv- 
ery of  the  election  returns  by  the  secretary  of 
state,  and  therefore  no  necessity  for  the  injunc- 
tion. And  the  Legislature,  a  co-ordinate 
branch  of  the  state  government,  being  in  ses- 
sion and  having  exclusive  control  over  the  said 
certificate  or  election  returns  for  governor,  and 
possessing  plenary  power  to  compel  their  de- 
livery, the  court  has  no  jurisdiction  or  control 
over  said  returns  by  injunction  or  otherwise. 
They  had  been  deiiveied  to  the  secretary  of 
state  in  the  manner  prescribed  by  law  before 
any  proceedings  had  been  taken  m  the  courts 
in  respect  to  them,  as  is  shown  in  the  petition 
in  this  case.  As  the  statute  (§  S®,  chap.  3, 
Code)  has  made  it  the  positive  duty  of  the  sec- 
retaiy  of  state  to  deliver  the  same  to  the  speak- 
er of  the  House,  the  said  injunction  was  an 
absolute  nulli^  and  constituted  no  ground  for 
the  refusal  oi  said  officer  to  discharge  that 
duty. 

It  will  be  observed  that  the  said  injunction  is 
the  only  ground  alleged  in  the  petition  for  the 
writ  of  prohibition;  and  while  it  is  api>arent 
from  what  we  have  already  said  that  the  man- 
damus comi)lained  of  was  improperly  awarded 
by  the  circuit  court,  yet,  as  the  petitioner  does 
not  by  his  petition  show  such  interest  or  right 
as  would  entitle  him  to  interfere  in  or  com- 
plain of  said  mandamus,  we  cannot  at  his  in- 
stance, for  any  ground  alleged  in  his  petition, 
take  cognizance  of  said  pnxseedings  or  award 
the  wnt  of  prohibition.  For  these  reasons, 
the  motion  to  quash  the  rule  is  sustained  and 
ihe  torit  denied. 


Nathan  GOFP,  Petitioner, 

If. 

E.  W.  WILSON. 

<....W.Va ) 

*Wheii  neither  the  speaker  of  the  1 
of  delei^tes  nor  the  Joint  assembly  of  both 
houses  of  the  Legislature  convened  under  section 
*Head  note  by  Sittdbb,  P. 

See  Fleming  v.  Outbrie,  ante^  68;  and  Our  v.  Wil- 
son, pout,  64. 
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8  of  article  7  of  the  Oonatitutloii  of  this  State  for 
the  purpoae  of  openiiiff  and  publishing-  the  returns 
of  the  eleotion  for  the  ofBoe  of  erovemor,  does  in 
fact  open  and  publish  the  returns  In  respect  to 
said  offloe.  or  declare  any  pezson  elected  to  that 
office,  this  court  cannot,  by  mandamus,  adjudge 
the  person  who  appeals  from  the  returns  certi- 
fied to  the  speaker  of  the  house  to.  have  received 
the  hig-hest  number  of  votes  for  that  office  to  be 
the  governor,  and  compel  the  person  who  was  the 
governor  durinfir  the  preceding  term  to  deliver 
the  office  and  the  insignia  to  him. 

(March  12. 1889.) 

PETITION  of  Nathan  GofF,  claiming  to  have 
been,  on  the  6th  day  of  November,  1888, 
•elected  governor  of  West  Virginia,  for  a  man- 
damus 4o  compel  £.  W.  Wilson  whose  term  of 
office  as  governor  expired  on  the  4th  day  of 
March,  1^,  to  turn  over  to  him  the  said  office 
of  governor.     Petition  ditmiued. 

uoff  claimed  that  he  was  entitled  to  the  office 
notwithstanding  the  Legislature  had,  pendinea 
contest  for  the  office,  refused  to  declare  him 
elected.  Wilson  claimed  that  such  declaration 
was  absolutely  essential  to  give  title  to  the  of- 
fice, and  that  until  such  declaration  was  made 
it  was  his  duty  under  the  Con'stitution  to  hold 
over  until  his  successor  had  been  declared  elect- 
ed and  had  qualified. 

The  petition  and  facts  are  set  out  in  the  opin- 
ion of  the  court. 

Metsrs.  John  A.  Hatchinson  and  W«  P. 
Hiibl>ajrd  for  petitioner. 

Meisra.  E.  w.  Wilson  and  J.  W.  St. 
Clair,  for  respondent: 

L  The  Constitution  of  this  State  has  con- 
ferred upon  the  Legislature,  in  Joint  Assem- 
bly, the  power  to  ascertain  and  declare  the  result 
of  election  for  governor,  and  to  determine  con- 
tested elections  for  that  office. 

Const.  1863,  §  5,  art.  5;  Const.  1872,  §  8, 
art.  7. 

n.  The  Jurisdiction  of  the  Legislature,  in 
Joint  Assembly,  to  declare  the  result,  and  to 
determine  such  contested  election  is  exclusive: 
(1)  because  the  power  is  conferred  upon  a  co- 
ordinate department  of  government;  (2)  because 
both  the  office  and  the  mode  of  declaring  the 
result  of  an  election,  and  the  manner  of  con- 
testing it,  are  created  specifically  by  the  Con- 
stitution. 

Cooley,  Const.  Lim.  5th  ed.  786  and  note; 
Batman  v.  Meoowan,  1  Met.  <Kj,)  588,  588, 
58»;  Grier  v.  Jshaeklrfard,  3  Const.  Rep.  (8. 
C.)  642,  646;  State  v.  Mariow,  15  Ohio  St.  114, 
138-186;  People  v.  Goodwin,  22  Mich.  496, 501, 
502;  Baxter  v.  Brook»,  29  Ark.  174,  182,  187; 
Slate  T.  BaztiT,  28  Ark.  129,  142;  StaU  v.  Ma- 
mn,  7t  Mo.  189;  State  v.  Leuis,  51  Conn.  118, 
127;  StaU  v.  Harmon,  81  Ohio  St.  250,  257- 
260;  CoUine  v.  Knoblock,  25  La.  Ann.  263;  Bog- 
ifn  V.  Jokm,  42  Tex.  339,  340,  841. 

Where  power  under  the  Constitution  is  pure- 
ly political  the  construction  given  by  the  Leg- 
islature will  generally  be  implicitly  followed. 

Peo^  V.  fja  SaUe  Go,  100  111.  m,  501,  504. 

m.  It  is  the  intent  of  the  Constitution  that 
tiie  dejure  title  to  the  office  shall  be  ascertained 
and  determined  before  the  beginning  of  the 
official  term.  This  appears  because:  (1)  juris- 
dicdon  is  conferred  upon  the  Legislature,  in 
Joint  Awembly,  to  try  the  contest;  (2)  the  Leg- 
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islature  is  directed  to  provide,  by  statute,  for 
contest,  and  the  common-law  mode  is  abrogat- 
ed; (8)  ample  time  is  given  from  the  date  of  the 
election  to  the  beginning  of  the  official  term  to 
prepare  for  and  determine  the  contest. 

See  Ex  parte  Smith,  8  S.  C.  495,  514-519.  ' 

rV.  Under  section  8,  art.  7,  Const.,  providing 
that  the  person  having  the  highest  number  of 
votes  "shall  be  declared  elected"  the  election  is 
not  complete  until  such  declaration  is  made; 
and  the  person  claiming  to  be  elected  cannot 
qualify. 

PeopU  V.  North,  72  N.  Y.  124, 127-130;  Peo- 
ple V.  Crisaej/,  91  N.  Y.  616,  627. 

The  Constitution  provides  that  "All  officers 
.  .  .  shall  continue  to  discharge  the  duties  of 
their  respective  offices  until  their  successors  are 
elected,  or  appointed  and  qualified." 

Const.  1872,  ^  6,  art.  4;  Const.  1868,  g  6, 
art.  3;  Statute,   g  2,  chap.  7,  Code. 

Inelifribility  to  hold  office  for  more  than  one 
successive  term  refers  "solely  to  a  popular  re- 
election for  a  full  term  of  service,  and  not  to 
his  [the  officer's]  continuing  ex  officio  until  bis 
successor  is  elected  and  qualified." 

Ex  parte  Lawhome,  18  Gratt.  85-98. 

Snjder^  P.,  delivered  the  opinion  of  the 
court: 

On  Mareh  7,  1889,  Nathan  Ooff  presented 
his  petition  to  this  court,  then  in  session,  in 
which  the  petitioner  avers,  in  substance,  as  fol- 
lows: 

That  at  the  general  election  held  in  this  State 
on  November  6,  1888,  he  was  voted  for  and 
elected  by  the  qualified  voters  to  the  office  of 
governor  of  the  State  for  the  term  commencing 
on  March  4, 1889;  that  the  commissioners  of  the 
respective  county  courts  ascertained  the  result  of 
saia  election  in  their  several  counties  in  respect  to 
the  office  of  governor,  in  the  manner  prescribed 
by  law,  and  made  out.  and  signed  certificates, 
which  they  transmitted,  in  due  form  of  law,  to 
the  secretary  of  state,  in  sealed  envelopes  di- 
rected to  the  speaker  of  the  house  of  delegates; 
that  the  secretary  of  state  delivered  said  certifi- 
cates to  the  speaker  of  the  house  as  required 
by  law:  that  said  certificates  contained  the 
result  of  said  election  for  the  auditor  and  the 
other  executive  officers  as  well  as  for  gjovemor 
and  all  of  said  county  certificates  were  inclosed 
in  one  envelope;  that  the  speaker  of  the  house 
in  the  presence  of  a  majority  of  each  house 
assembled  in  the  house  of  delegates  for  that 
purpose,  opened  the  envelopes  containing  all 
the  said  certificates  and  returns,  and  as  to  the 
aforesaid  offices  other  than  governor  published 
the  same;  and  as  to  the  office  of  governor  the 
said  certificates  and  returns,  after  they  had 
been  opened  as  aforesaid,  were  delivered  to  a 
committee  of  the  Legislature,  appointed  under 
the  statute,  relating  to  contests  for  governor,  to 
report  upon  the  same;  that  the  said  certificates 
and  returns  with  respect  to  the  office  of  gov- 
ernor showed  that  for  said  office  petitioner  re- 
ceived at  said  election  78,714  votes,  A.  B. 
Fleming  received  78,604  votes,  and  all  other 
persons  together  received  for  said  office  less 
than  5,000  votes,  thereby  showing  that  the  pe- 
titioner had  received  a  plurality  of  all  the  votes 
cast  for  said  office  at  said  election;  that  said  A. 
B.  Fleming  had  caused  a  notice  of  contest  for 
the  office  of  governor  to*be  given  to  petitioner. 


eo 


Webt  Yikginia  Supreme  Court  op  Appeals. 


Jak., 


and  be  in  turn  had  a  oouDter  notice  given  to 
said  Fleming,  both  of  which  notices  had  been 
served,  and  were,  on  January  17,  1889,  pre- 
sented to  the  Legislature  and  printed  at  large 
upon  the  journal  of  the  house  of  delegates, 
which  notices,  as  well  as  the  journals  of  the 
senate  and  house  of  delegates  (so  far  as  the 
same  show  the  action  had  with  respect  to  as- 
certaining the  result  of  said  election  and  in  the 
matter  or  said  contest  for  the  office  of  gover- 
nor), are  made  parts  of  the  petition;  that  on 
March  4,  1889,  petitioner  took  the  oath  of  of- 
fice of  governor  in  the  manner  prescribed  by 
law,  and  on  the  afternoon  of  that  day  he  went 
to  the  governor's  office  in  the  state  capital, 
where  be  found  K  W.  Wilson,  who  had  been 
elected  governor  at  the  election  held  in  1884, 
and  had  held  said  office  for  four  years  ending 
on  said  4th  day  of  March,  1889,  and  still  had  in 
his  possession  the  property  and  insignia  of  eaid 
office,  and  demanded  of  him  the  possession  of 
said  office  and  the  property  and  insignia  be- 
longing and  pertaining  thereto,  but  the  said 
Wilson  refused  to  surrender  and  deliver  such 
possession  to  petitioner,  and  held  and  still  holds 
and  detains  the  said  office,  property  and  in- 
signia, against  the  right  and  demand  of  peti- 
tioner, and  declares  that  he  will  continue  to  do 
so. 

Petitioner  insists  that  he  was  elected  to  the 
office  of  governor;  that  neither  the  speaker  of 
the  house,  the  two  houses  of  the  Legislature, 
nor  either  of  them,  did  or  would  declare  him 
elected,  but  wholly  failed  and  refused  to  do  so, 
or  to  declare  anyone  elected  to  said  office,  and 
that  such  failure  to  make  such  declaration  can- 
not affect  his  right  to  said  office. 

Petitioner  therefore  prays  for  the  writ  of 
mandamus  against  said  E.  W.  Wilson,  to  re- 
quire him  to  snow  cause  why  he  should  not  be 
compelled  to  surrender  to  petitioner  said  office 
and  all  the  property  and  insignia  belonging 
thereto,  etc. 

Upon  the  presentation  of  said  petition,  the 
defendant,  E.  W.  Wilson,  appeared  in  court 
and  waived  process  and  demurred  to  and  moved 
to  quash  said  petition,  which,  it  was  agreed  by 
the  parties,  should  be  treated  as  an  alternative 
writ;  and  it  was  further  agreed  that  the  case 
should  be  heard  upon  said  petition,  demurrer 
and  motion  to  ouash,  without  further  plead- 
ings, and  determined  upon  its  merits  without 
regard  to  merely  technical  objections  or  ques- 
tions. 

The  case  was  afterwards  fully  argued  and 
submitted  to  the  court. 

It  appears  from  the  journal  of  the  house  of 
delegates,  which  is  made  a  part  of  the  afore- 
said petition,  that  the  following  resolutions 
were  adopted  bv  the  joint  vole  of  the  two 
houses  of  the  Legislature  assembled  in  the  house 
of  delegates  for  the  purpose  of  compl^ng  with 
section  8  of  article  7  of  the  Ck)nstitution  of  this 
State,  relative  to  the  returns  of  the  election 
for  state  officers,  held  November  6,  1888: 

"  l^hereas^  It  appears  that  there  is  a  contest 
as  to  the  result  of  the  election  for  governor  of 
the  State  as  set  forth  in  the  petition  and  notice 
of  the  Honorable  A.  B.  Fleming  against  the 
Honorable  Nathan  Qoff,  presented  before  this 
Joint  Assemblv,  this  day,  therefore,  be  it 

**Beaolved,  That  the  publishing  and  declara- 
tion of  the  result  of  the  vote  for  the  said  office 
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of  ^vemor  be  suspended  until  said  contest  be 
decided  in  the  manner  prescribed  by  law. 

"Begohed^  That  it  Ib  hereby  declared  as  the 
opinion  and  decision  of  this  Joint  Assembly 
that  the  mere  reading  of  the  returns  of  the  elec- 
tion of  governor,  already  opened,  shall  not  be 
construed  to  give  either  the  Honorable  N.  Goff, 
or  the  Honorable  A.  B.  Fleming  any  claim  or 
right  to  the  office  of  governor,  and  that  all  of 
the  returns  of  the  said  election  shall  be  referred 
without  readinj^  any  of  the  returns  not  yet 
opened  to  the  jomt  committee,  provided  by  the 
law,  relating  to  contests  for  the  office  of  govern- 
or, and  be  hereafter  considered  and  have  the 
effect  as  if  none  of  the  said  returns  had  been 
read." 

It  further  appears  that  a  joint  committee  of 
the  two  bouses  was  appointed  to  examine  and 
report  upon  the  contest  between  Fleming  and 
Goff  for  the  office  of  ^vemor,  and  all  the  re- 
turns and  papers  relating  thereto  were  referred 
to  said  committee.  It  further  appears  upon 
said  journal  that  on  January  4, 1^,  an  onier 
was  made  by  the  Circuit  Cfourt  of  Kanawha 
County  superseding  the  certificate  of  the  Com- 
missioners of  the  County  Court  of  Kanawha 
County  ascertaining  the  result  of  the  election 
for  the  office  of  governor  held  on  November  6, 
1888,  in  said  county. 

Other  facts  appearing  upon  said  journal 
may  be  hereinafter  referred  to  so  far  as  they 
may  be  found  material  to  the  matters  under 
consideration. 

It  is  conceded,  and  it  is  unquestionably  true, 
that  if  the  petitioner  is  entitled  to  the  office  of 
governor,  he  nmy  obtain  it  bv  mandamus. 
Dew  V.  Judges  of  Sweet  Springs  JDist  Ct.  8  Hen. 

6  Mun.  1;  Conlin  v.  Aldrieh,  98  Mass.  557; 
Hanoood  v.  Marshall,  9  Md.  88;  Bridges  v. 
maUcross,  6  W.  Va.  502. 

The  second  and  third  sections  of  article  7  of 
our  Constitution  are  as  follows: 

"  2.  An  election  for  governor,  state  superin- 
tendent of  free  schools,  auditor,  treasurer  and 
attorney  general,  shall  be  held  at  such  times  and 
places  as  may  be  prescribed  in  this  Constitution 
or  by  general  law. 

"8.  The  returns  of  every  election  for  the 
above  named  officers  shall  be  sealed  up  and 
transmitted  by  the  returning  officers  to  the 
secretary  of  state,  directed  to  the  si)eaker  of 
the  house  of  delegates,  who  shall,  immediately 
after  the  organization  of  the  house  and  before 
proceeding  to  business,  open  and  publish  the 
same,  in  the  presence  of  a  majority  of  each 
house  of  the  Legislature,  which  shall  for  that 
purpose  assemble  in  the  hall  of  the  house  of 
delegates.  The  person  having  the  highest  num- 
ber of  votes  for  either  of  said  offices  shall  be 
declared  duly  elected  thereto;  but  if  two  or 
more  have  an  eaual  number  and  the  highest 
number  of  votes  tor  the  same  office,  the  Legis- 
lature shall,  by  joint  vote,  choose  one  of  such 
persons  for  said  office. 

''Contested  elections  for  the  office  of  govern- 
or shall  be  determined  by  both  houses  of  the 
Legislature  by  joint  vote,  in  such  manner  as 
may  be  prescribed  by  law." 

The  first  section  of  the  same  article  provides 
that  the  terms  of  said  officers  "  shallbe  four 
years  and  shall  commence  on  the  4th  day  of 
March  next  after  their  election;"  and  by  section 

7  of  article  4  of  the  same  Constitution,  it  was 
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provided  that  "The  general  election  of  state 
and  'county  officers  and  members  of  the  Legis- 
lature shall  be  held  on  the  second  Tuesday  of 
October,  until  otherwise  provided  by  law. ' 

The  time  fixed  for  the  commencement  of  the 
sessions  of  the  Legislature  is  the  second  Wednes- 
day of  January,  every  two  jears. 

Under  the  aforesaid  provision  of  the  Consti- 
tution in  respect  to  contesting  the  election  for 
the  office  of  governor,  the  Legislature,  at  its 
session  in  1873,  passed  an  Act  providing  that, 
if  the  election  of  governor,  treasurer,  auditor, 
etc.,  be  contested,  the  contestant  must  give 
notice  to  the  person  whose  election  is  contested 
within  sixty  aays  thereafter;  and  within  thirty 
days  thereafter  the  party  whose  election  is  cen- 
tered shall  in  like  manner  give  notice  to  the 
contestant. 

The  parties  shall  finish  taking  depositions 
within  forty  days  after  the  last  nientioned  no- 
tice is  delivered.  In  case  the  contest  is  for  the 
office  of  ffovernor,  the  petition  of  the  contestant 
and  the  depositions  shall  be  referred  to  a  joint 
committee  of  the  two  houses  for  examination 
and  report.  The  contest  shall  be  determined 
by  the  Legislature,  both  houses  thereof  sitting 
in  Joint  session  in  the  hall  of  the  house  of  dele- 
gates, the  speaker  of  which  house  shall  preside. 
Sections  68,  64,  chap.  118.  Acts  1872,  1878. 

It  will  thus  be  observed  that  it  required  at 
least  110  days  from  the  date  of  the  election  to 
mature  the  contest  for  trial,  which  would  still 
leave  ample  time  for  the  trial  and  determina- 
tion of  the  contest  before  March  4,  the  time  at 
which  the  governor  goes  into  office. 

But  by  amendment  of  said  7th  section  of  arti- 
cle 4  of  the  Constitution,  adopted  in  1880,  the 
time  of  holding  the  general  election  for  ffovemor 
and  other  state  officers  was  changed  nt>m  the 
second  Tuesday  in  October  to  the  next  Tuesday 
after  the  first  Monday  in  November,  thus  leav- 
ing an  insufficient  time  intervening  between  the 
date  of  the  election  and  the  4th  of  March  to 
mature  and  determine  the  contest  for  the  office 
of  ^vemor.  Since  this  change  in  the  Consti- 
tution, no  alteration  has  been  made  by  the 
Legislature  in  respect  to  the  time  for  maturing 
the  trial  of  a  contest  for  the  office  of  i^vemor, 
although  in  1882  some  slight  modifications  were 
made  in  the  statute  on  that  subject  in  other  re- 
spects.    Chap.  6,  Code. 

In  this  condition  of  the  law  the  Legislature, 
when  it  assembled  in  January  last  and  found 
that  there  was  a  contest  pendmg  between  Gen- 
eral GofT  and  Judge  Fleming  for  the  office  of 
governor,  were  confronted  with  this  very  grave 
and  serious  question:  Was  it  their  duty  to  de- 
clare either  of  the  claimants  elected  to  the  office 
of  governor  until  after  the  contest  could  be  de- 
cided? If  they,  or  the  speaker  of  the  house, 
ahould,  at  the  commencement  of  the  session  or 
daring  the  term  fixed  by  law  for  its  continuance 
in  regular  session,  declare  either  Goff  or  Flem- 
ing, governor,  the  inevitable  consequence 
would  be  that  the  person  so  declared  would 
have  to  assume  the  duties  of  the  office  before  it 
would  be  possible  to  try  the  contest  or  deter- 
mine his  right  to  the  office  under  the  existing 
law.  The  result  of  this  n^ht  be  to  place  in 
the  high  and  responsible  office  of  governor  and 
at  the  nead  of  die  state  government,  a  person 
who  had  never  been  elected  or  otherwise  desig- 
nated by  either  the  Constitution  or  the  law  to 
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discharge  the  duties  of  that  office;  for,  if  the 
trial  of  the  contest  should  result  in  favor  of  the 
other  claimant,  his  title  would  relate  to  the  date 
of  his  election,  and  he  would  be  the  de  jure 
governor  from  the  commencement  of  the  term 
fixed  by  the  Constitution.  The  decision  upon 
the  contest  would  be  simply  the  deternflnation 
of  a  fact.  It  would  not  create  a  fact  or  a  right, 
nor  confer  the  office.  The  election  ^ves  the 
right  to  the  office,  and  the  decision  of  the  tri- 
bunal fixed  by  law  to  try  the  contest  simply  de- 
clares the  title  upon  the  evidence,  but  does  not 
create  or  confer  it;  and  having  the  title  by  virt- 
ue of  his  election,  his  qualification  entitles  him 
to  exercise  the  duties  of  the  office.  Bier  v. 
GorreU,  80  W.  Va.  »6,  100. 

This  being  so,  it  is  plain  that  the  person  thus 
placed  in  the  office  before  the  decision  of  the 
contest  would  be  there  without  any  legal  right; 
he  would  be  a  mere  intruder,  because  he  had 
never  been  elected  and  was  never  legally  enti- 
tled to  the  office.  It  is  not  overlook^  that 
under  some  Constitutions  and  systems  of  gov- 
ernment it  may  occur,  and  is  contemplated,  that 
a  person  may,  during  a  contest,  exercise  the 
functions  of  an  office  to  which  he  has  not  been 
elected  and  which  he  had  no  legal  right  to  hold. 
This  is  conspicuously  so  in  the  cases  of  mem- 
bers of  the  Legislature  and  the  lower  house  of 
Congress.  In  these  cases  such  a  result  is  un- 
avoidable because  the  very  body  in  which  such 
person  sits  is  the  tribunal  appointed  to  deter- 
mine the  contest 

But  such  is  not  the  case  in  respect  to  the 

governor  and  other  executive  officers  of  this 
tate.  Our  Constitution  provides  that  the 
terms  of  all  officers  except  the  executive  offi- 
cers, shall  commence  on  January  1 ;  but  in  order 
that  the  governor  and  other  executive  officers 
may  not  be  called  upon  to  exercise  the  duties 
of  their  respective  offices  until  any  contest  in 
respect  thereto  may  be  determined,  the  Con- 
stitution wisely  postpones  the  commencement 
of  their  terms  until  March  4. 

It  may  also  be  conceded  that  by  the  provis- 
ion of  the  Constitution  before  quoted,  which 
provides  for  the  opening,  publishing  and  de- 
claring the  result  of  the  election,  it  was  intended 
that  this  declaration  of  the  result  should  precede 
the  contest,  and  thus  give  to  the  person  having 
the  highest  number  of  votes  as  shown  by  the 
certificates  and  returns  the  prima  facie  title  to 
the  office  and  the  right  to  the  advantageous 
position  of  contestee  in  the  subsequent  contest. 
But  while  this  may  have  been  contemplated  by 
the  framers  of  the  Constitution,  it  is  Just  as 
plain  that  they  also  contemplated  that  the  Leg- 
islature would,  as  it  was  clearly  its  duty  to 
do,  provide  by  law  for  the  maturity  aud  trial 
of  a  contest  for  any  and  all  of  said  offices  be- 
fore the  time  fixed  for  the  commencement  of 
the  term. 

It  is  scarcely  possible  to  believe  that  it  was 
contemplated,  by  those  who  made  and  adopted 
our  Constitution,  that  we  should  ever  have  the 
anomaly  of  a  person  discharging  the  high  and 
responsible  duties  of  the  chief  executive  office 
of  the  State  who  had  never  been  elected  or 
otherwise  designated  by  law  to  perform  the 
duties  of  that  office. 

The  careful  and  guarded  provisions  of  the 
Constitution  itself  as  well  as  its  general  policy 
forbid  any  such  construction,  unless  there  is  no 
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escape  from  it.  The  Joint  Assembly  of  the  two 
houses  finding  itself  in  this  serious  dilemma, 
produced,  not  by  any  question  as  to  the  intent 
and  purpose  of  the  organic  law,  but  bv  a  de- 
fective statute  or  the  omission  of  the  Legisla- 
ture— whether  resulting  from  inadvertence  or 
other  dliuse  it  is  inunateiial  to  inquire — to  pro- 
vide in  a  proper  and  practicable  manner  and 
in  accordance  with  the  express  power  conferred 
upon  it  by  the  Constitution,  for  the  trial  and 
determination  of  a  contested  election  for  the 
office  of  governor  before  the  commencement  of 
the  term  of  office,  decided,  as  we  must  assume 
it  believed  it  had  the  riebt  to  do,  to  refer  the 
certificates  and  returns  for  said  election  to  a 
joint  committee  on  the  contest,  appointed  in  the 
manner  prescribed  by  law,  and  to  suspend  the 
publishing  and  declaration  of  the  results  until 
said  contest  be  decided. 

This  decision  and  action  of  the  Joint  Assem- 
bly, to  say  the  least  of  it,  do  not  appear  to  be 
either  unreasonable  or  unjust  to  anyone  imder 
the  peculiar  and  embarrassing  circumstances 
of  the  situation  before  us.  But  for  the  pur- 
poses of  the  case  now  before  us  it  is  unneces- 
sary for  us  to  determine  whether  this  action  of 
the  Joint  Assembly  was  right  or  wrong.  The 
real  questions  for  us  to  decide  are:  (1)  Did  that 
Assembly  or  any  constituent  part  of  the  Legis- 
ture  have  jurisdiction  of  the  subject? — that  is, 
whether  or  not  it  had  the  constitutional  right 
to  determine  the  question;  and  (2)  If  so,  haa  it 
any  discretion  as  to  how  it  should  determine 
it,  or  the  manner  in  which  or  the  time  within 
which  it  should  finally  decide? 

If  these  two  inquiries  are  solved  in  the  affirm- 
ative, then,  so  far  as  this  proceeding  by  man- 
damus is  concerned,  it  had  the  same  le^ 
power  to  decide  wrong  that  it  had  to  decide 
right;  for  it  is  a  principle  of  law  too  well  set- 
tled to  justify  the  citation  of  precedent,  that 
while  mandamus  may  be  invoked  to  compel 
the  decision  of  a  discretionary  question  it  can- 
not be  used  to  dictate  or  control  that  decision, 
even  when  directed  to  the  officer  or  tribunal 
havinfi"  the  power  to  determine  the  question; 
much  less  will  a  court  in  a  collateral  proceeding 
such  as  the  one  before  us  undertake  to  review 
or  correct  such  decision,  however  erroneous  it 
it  may  be,  or  however  unjust  and  unreas- 
onable. 

1.  That  either  the  speaker  of  the  house  or 
the  Joint  Assembler  (and  for  i)resent  purposes 
it  is  immaterial  which)  has  jurisdiction  to  open 
and  publish  the  returns  of  the  election  and  de- 
clare the  result,  there  can  be  no  denial;  because 
the  right  to  do  so  is  conferred  by  the  Constitu- 
tion in  express  terms.  The  language  employed 
is:  '*The  speaker  of  the  house  at  delegates 
shall .  .  .  open  and  publish  the  returns  in  the 
presence .  .  .  The  person  having  the  highest 
number  of  votes  ..  .  shall  be  declared  duly 
elected." 

2.  The  important  inquiry  is  whether  or  not 
this  authority,  which  is  given  the  right  to  open 
and  publish  the  returns  and  declare  the  result, 
has  any  discretionary  power;  that  is,  whether 
or  not  the  power  conferred  is  merely  mechan- 
ical or  purely  ministerial,  involving  no  act  in 
which  there  is  any  legal  right  to  exercise  dis- 
cretion or  make  any  choice  as  to  the  conclusion 
which  must  be  reached.  It  is  hardly  possible 
to  conceive  of  a  public  office,  the  duties  of 
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which  do  not  require  of  the  officer  filling  it  the 
exercise  of  discretion. 

In  some  instances  judicial  officers  perform 
ministerial  acts,  and  on  the  other  hand  purely 
ministerial  officers  exercise  discretionary  or 
quasi  judicial  functions.  Almost  every  pub- 
lic officer,  whether  judicial  or  ministerial,  must 
in  the  discharge  of  his  duties,  act  in  both  ca- 
pacities; some  of  his  acts  will  necessarily  be 
ministerial,  while  others  from  the  same  neces- 
sity must  be  judicial  or  discretionarv. 

When  a  ministerial  officer  exercises  discre- 
tionary powers  such  acts  are  generally  denom- 
inated quasi  judicial  acts. 

In  Henderaon  v.  amiih,  26  W.  Va.  829,  this 
court  decided  that  a  notary  public  in  taking- 
and  certifying  the  acknowledgment  and  privy 
examination  of  a  married  woman  to  a  deed 
acted  in  a  quasi  judicial  capacity. 

And  in  Braeie  v.  Fayette  County,  25  W.  Va. 
218,  we  decided  that  the  county  commissioners 
of  a  county  court,  when  assembled  in  special 
session  to  ascertain  the  result  of  an  election, 
exercised  quasi  judicial  functions  in  determin- 
ing that  the  ballots,  poll-books  and  certificates 
of  the  election  returns  laid  before  them  are 
genuine — that  ther  are  in  fact  the  returns  and 
substantially  in  the  form  prescribed  by  the 
statute. 

It  is  true  we  held  in  that  case  that  prohibi- 
tion would  lie  to  prohibit  the  commissioners 
from  usurping  and  attempting  to  exercise  1u- 
dicial  functions  not  conferred  upon  them  by 
law;  but  the  opinion  clearlv  shows  that  the 
court  could  not  interfere,  either  by  prohibition 
or  its  correlative  writ,  mandamus,  with  the  ju- 
dicial discretion  of  the  commissioners  in  respect 
to  any  of  the  discretionary  powers  conferred 
upon  them  by  the  statute.  If  the  county  court 
commissioners,  which  is  conceded  to  be  a  min- 
isterial body,  can,  when  sitting  as  acanvassing- 
board,  to  ascertain  the  result  of  an  election,  ex- 
ercise discretion  in  determining  the  genuine- 
ness of  the  certificates  of  the  returns  laid  before 
them,  it  seems  to  me  to  be  equally  reasonable 
and  proper  that  the  Joint  Assembly  of  the  twa 
houses  of  the  Legislature,  when  the  certificatea 
of  the  returns  of  an  election  for  governor  or 
other  executive  officer  are  opened  and  pub- 
lished bv  it,  or  by  the  speaker  in  its  presence, 
should  determine  whether  or  not  those  certifi- 
cates are  genuine  and  in  fact  the  legal  returns 
or  certificates  of  the  election. 

If  it  is  the  right  and  dut^  of  that  body  to  do- 
so,  then  of  necessity  that  right  involves  the  ex- 
ercise of  a  discretion  and  choice  of  decision. 
It  involves  the  power  to  decide  wrong  as  folly 
as  it  does  to  decide  right,  and  in  neither  case 
can  its  decision  be  controlled  or  reviewed  by 
mandamus. 

The  house  journal,  which  is  made  a  part  of 
the  petition  in  this  case,  shows  that  in  the  re- 
turns from  Wood  County  there  wns  a  defective 
certificate  of  the  vote  for  auditor;  and  in  the 
returns  from  Webster  County  there  was  na 
certificate  as  to  the  vote  for  Attomey-€len- 
eral. 

If  the  returns  had  been  published  without 
supplying  these  omissions  the  result  would 
have  been  different  from  that  whidi  it  was  ul- 
timately declared  to  be.  It  does  not  seem  that 
the  ri^ht  of  the  Joint  Assembly  to  supply  this 
omission  by  supplementing  the  returns  laid  be- 
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fore  it  was  or  could  be,  with  propriety,  ques- 
tioned by  anyone. 

In  respect  to  the  returns  for  the  office  of 
governor,  the  said  Journal  shows  that  the  cer- 
tificate for  the  County  of  Kanawha  had  ^n 
superseded  by  an  order  of  the  circuit  court  of 
that  county  upon  a  writ  of  certiorari  to  set 
aside  said  certificate  and  return,  and  that  said 
order  was  still  in  force.  It  cannot  be  denied 
that  said  court  had  jurisdiction  to  make  said 
order  and  in  a  proper  case  to  set  aside  or  cor- 
rect said  certificate;  for  this  court  has  expressly 
decided  that  it  had  such  jurisdiction.  Cheno- 
with  V.  Bandolpli  County,  26  W.  Va.  280;  Al- 
denon  v.  Camrs.  81  W.  Va. — ,  8  8.  E.  Rep. 
274. 

What  the  defect  was  in  this  certificate  or  the 
returns  it  purported  to  &Ye  we  have  no  means 
of  determining;  but  in  me  absence  of  anything 
showing  the  contrary,  even  if  this  court  could 
inquire  into  any  question  in  respect  .to  said  re- 
turns, which  is  not  conceded,  it  would  be  mere 
assumption  to  hold  that  the  Joint  Assembly 
had  dot  the  legal  right  to  question  or  reject,  at 
least,  that  certificate;  and  if  that  had  been 
done,  enough  appears  upon  said  journal  to 
make  it  probable  that  Fleming,  and  not  Goff , 
would  have  had  a  majority  of  the  votes  cast  in 
the  State  and  would,  therefore,  probably  have 
been  declared  elected  governor. 

It  seems  to  me,  therefore,  that  the  Joint  As- 
sembly, sitting  for  the  purpose  of  opening  and 
publishing  or  hearing  opened  and  published 
the  returns  of  the  election  for  governor  and 
other  executive  officers,  acted  in  a  quasi  judi- 
cial capacity,  at  least  in  respect  to  determining 
the  genuineness  of  the  cerUticates,  and  that  it 
was  not  bound  to  publish  the  returns  or  declare 
the  result  until  it  had  before  it  all  the  genuine 
returns  or  exhausted  all  the  means  in  its  power 
to  obtain  them  without  beinff  able  to  do  so. 
And  it  having  a  quasi  judicial,  or  discretion- 
ary, authority  in  respect  to  these  matters,  and 
not  having[  finally  refused  to  exercise  that  au- 
thority, this  court  cannot  bv  mandamus,  if  it 
could  do  so  in  any  proceeding,  take  jurisdic- 
tion either  for  the  p'urpose  of  determining  those 
matters  for  itself  or  determining  the  result  of 
the  election. 

It  is,  however,  insisted  that  the  demurrer  to 
the  iietition  admits  that  the  petitioner  had  re- 
ceived the  highest  number  of  votes  for  the  of- 
fice of  governor,  and  that  therefore  nothing 
was  left  undone,  or  could  have  been  done  by 
the  Joint  Assembly  to  entitle*  him  to  the  office 
except  the  purelv  ndnisterial  act  of  declaring 
him  elected;  and  inasmuch  as  that  must  be  the 
inevitable  result  of  what  bad  been  done  or  what 
is  admitted  by  the  demurrer  here,  this  court 
will  treat  that  ministerial  act  as  having  been 
dime  and  adjudge  the  office  to  the  petitioner. 

I  do  not  thmk  the  admission  goes  to  the  ex- 
tent claimed.  The  petition  simply  avers  that 
the  certificate  and  return  made  out  bv  the  coun- 
ty commissioners,  so  opened  and  published,  in 
ract  showed  that  the  petitioner  had  the  highest 
number  of  votes  for  the  office  of  governor. 
Now,  as  a  matter  of  fact,  other  parts  of  the  pe- 
tition and  the  journal  of  the  house,  which  is 
made  part  of  it,  show  that  only  a  part  of  the 
oertiacates  for  governor  had  been  opened,  and 
ihsA  none  of  them  had  been  approved  as  cor- 
rect, or  published. 
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We  must  take  all  the  allegations  of  the  peti- 
tion together,  and  when  we  do  so  we  find  that 
it  is  impossible  that  the  certificates  and  returns 
"  so  opened  and  published  in  fact  showed  that 
petitioner  had  received  78, 714  votes. "  I  think, 
therefore,  there  is  no  foundation  for  this  con- 
tention. 

I  have  thus   far  considered  the  important 

?[uestions  presented  without  reference  to  the 
undamental  principles  lying  at  the  basis  of 
our  republican  system  of  government  and 
which  were  so  learnedly  and  ably  discussed  by 
counsel.  According  to  these  principles  the 
case  must  also  be  determined  against  the  claim 
of  the  petitioner. 

Our  Constitution  declares:  '*  The  legislative, 
executive  and  judicial  departments  shall  be 
separate  and  distinct,  so  that  neither  shall  ex- 
ercise the  powers  properly  belonging  to  either 
of  the  others;  nor  shall  any  person  exercise- 
the  powers  of  more  than  one  of  them  at  the 
same  time,  except  that  justices  of  the  peace 
shall  be  eligible  to  the  Legislature."    Art.  5. 

Other  portions  of  the  Constitution,  as  we 
have  seen,  not  only  provide  that  the  legislative 
department  of  the  government  shall  open  and 
publish  the  returns  of  the  election  for  governor 
and  declare  the  result,  but  confer  upon  that 
department  the  exclusive  right  to  try  and  de- 
termine contested  elections  for  that  office.  It 
was  admitted  in  the  argument  in  this  case  that 
the  Legislature  must  first  act  upon  the  returns 
of  the  election  for  governor,  or  at  least,  that 
body,  or  some  constituent  part  of  it,  is  the  only 
authority  by  which  the  returns  can  be  opened 
and  published;  but  it  is  denied  bv  the  counsel 
for  the  petitioner  that  if  that  body  refuses  to 
declare  the  result  of  the  election  such  refusal 
will  .prevent  the  person  having  the  highest  num- 
ber of  votes  from  qualifying  and  exercising  the 
duties  of  the  office,  and  as  a  corollary  to  this 
proposition  they  insist  that  the  judiciary  depart- 
ment has  the  power,  in  case  the  legislative  de- 
partment fails  to  discharge  its  whole  duty  by 
declaring  the  result  of  the  election,  to  declare 
that  result  or  to  do  what  is  the  same  in  effect, 
adjudge  the  person  receiving  the  highest  num- 
ber of  votes  for  the  office  of  governor  to  be  in 
fact  the  governor. 

It  is  claimed  that  this  right  or  power  in  the 
court  is  the  result  of  absolute  necessity;  for 
otherwise  the  sacred  rights  of  the  people  are  at 
the  mercy  of  the  Legislature  however  corrupt 
or  partisan  may  be  its  actions.  This  was  a 
proper  matter  for  the  consideration  of  the  fram- 
ers  of  the  Constitution  and  of  the  people  when 
they  adopted  it;  but  when  the  people  in  their 
sovereign  capacity  declared  in  their  Constitu- 
tion that  this  power  should  be  vested  in  the 
legislative  department  of  the  government,  and 
that  the  judiciary  should  not  exercise  any  of 
the  powers  belonging  to  that  department,  the 
question  was  settled  and  the  courts  have  no 
power  to  interfere  or  question  its  wisdom. 

For  the  grounds  and  reasons  why  the  courts 
cannot  and  will  not  undertake  to  determine 

?|uestions  such  as  the  one  here  presented.  I  re- 
er  to  the  exhaustive  discussion  of  the  subject 
in  the  following  decisions:  State  v.  Baxter,  28 
Ark.  129;  Baxter  v.  Brooks,  29  Ark.  178;  Orier 
V.  ShaekMard,  2  Const.  Rep.  (S.  C.)  642;  Bat- 
man V.  Megowan,  1  Met  (Ky.)  588;  State  v. 
Ma/rlaio,  15  Ohio  St.  114;  People  v.  Ooodtoin,. 
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22  Mich.  496;  8taUY.  Mown,  77  Mo.  189;  State 
V.  Lewis,  51  Conn.  113;  State  v.  Harmon,  31 
Ohio  St.  250;  CoUin  y.  Knobloek,  25  La.  Ann. 
368;  Rogers  v.  c/oAtw,  42  Tex.  389;  People  v. 
ikz  /So^  County,  100  m.  495;  Attp-Gen.  v. 
Barstmc,  4  Wis.  567;  iSte  par«<j  /S^tYA.  8  S.  C. 
495;  People  v.  iVbr<A,  72  N.  Y.  124;  P«>pfe  v. 
Crieeey,  91  N.  Y.  616. 

I  could  add  nothing,  either  in  argument  or 
conclusiveness,  to  the  views  ezpres^  in  the 
fore^ing  cases;  and  I  shall  therefore  simply 
say  that  according  to  the  principles  decided  in 
those  cases  the  declaration  of  the  result  of  the 
election  for  governor  under  the  provisions  of 
our  Constitution  is  essential  to  the  right  to  ex- 
ercise the  duties  of  that  office;  and  as  the  Con- 
stitution has  conferred  the  power  to  make  this 
declaration  upon  the  legislative  department, 
that  power  is  exclusive  and  heyond  the  control 
or  interference  of  the  courts  in  any  manner. 
To  dispense  with  this  declaration  would  be  to 
nullify  an  express  requirement  of  the  Consti- 
tution. This  we  are  not  at  liberty  to  do.  This 
declaration  is  the  only  record  provided  by  the 
Constitution  to  show  who  is  entitled  to  the  of- 
^ce  of  TOvemor.  It  is  the  only  commission 
provided  for  him  and  is  the  only  constitutional 
evidence  of  his  title  to  the  office. 

For  the  reasons  hereinbefore  given  I  am  of 
the  opinion,  that  the  peremptory  toriC  of  manda- 
mue  should  be  denied  and  the  petition  dismissed. 


R  8.  CARR,  Petitioner, 
E.  W.  WILSON. 
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^.  Where  persons  are  voted  for  fbr  c^ver- 
norat  a  regrular  election  forthe  office  of  grovemor, 
but  there  has  been  no  declaration  of  the  result  of 
the  election  by  either  the  speaker  of  the  house  of 
delegates  or  the  Joint  assembly  of  the  two  branches 
of  the  Legrislature,  and  a  contest  for  that  office  is 
pendinK  before  such  Joint  Aissembly,  and  the  dec- 
laration of  the  result  has  been  by  such  assembly 
postponed  until  the  decision  of  such  contest,  that 
does  not  create  such  a  condition  of  things,  within 
the-  meaning  of  sectioD  16  of  article  7  of  the  Con- 
stitution, as  will  entitle  the  president  of  the  sen- 
ate to  act  as  governor. 

S-  In  sneh  case*  the  c^vemor  eleeted  fbr 
the  next  preceding  term  has  right,  and  is 
under  duty,  by  virtue  of  section  6  of  article  i  of 
the  Constitution,  to  continue  to  discbarge  the  du- 
ties of  his  office  until  a  successor  shall  be  declared 
elected. 

^  The  act  of  ti^lring  the  oflleial  oath  pre- 
scribed for  governor  by  a  candidate  voted  for  for 
governor  at  such  election  before  a  declaration  of 
his  election  under  section  8  of  article  7  6t  the  Con- 
stitution, would  not  entitle  him  to  take  office;  and 
his  inability  to  take  office  for  want  of  such  dec- 
laration of  election,  whether  he  attempted  to 
qualify  or  not,  would  not  entitle  the  president  of 
the  senate  to  act  as  governor. 

4.  A  declaration  of  election  to  the  oflioe  of 
C^Temor*  as  provided  for  by  section  3  of  article 

*  Head  notes  by  Brannon,  J, 


NoTB.— See  Fleming  v.  Guthrie,  and  Golf  v.  Wil- 
son, cases  next  preceding. 
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7  of  the  Constitution,  is  indispensable  to  perfect 
and  consummate  his  title  to  that  office. 
5.  The  provisions  of  the  Constitution  lim- 
itkikg  the  term  of  office  of  governor  to  four 
y«u^  and  making  him  ineligible  to  re-election, 
do  not  prevent  him  from  continuing  to  discharge 
the  duties  of  his  office  after  his  term,  under  seo- 
tion  6  of  article  4  'of  the  Constitution,  in  cases 
where  the  president  of  the  senate  cannot  act  as 
governor  imder  section  16  of  article  7  of  the  Con- 
stitution. 

(March  14, 1889.) 

PETITION  of  R.  S.  Carr.  President  of  the 
West  Virginia  Senate,  for  a  mandamus,  to 
compel  E.  W.  Wilson  who  was  elected  gover- 
nor in  1884,  and  whose  term  of  office  expired 
on  Marcb  4,  1889,  to  turn  over  to  him  the  of- 
fice of  governor  of  West  Virginia.  Petition 
dismissed. 

The  petitioner  claimed  that  the  office  was  va- 
cant and  under  the  Constitution  he  was  in  duty 
bound  to  act  as  governor  until  the  vacancy  was 
filled,  or  the  disability  of  the  governor  was  re- 
moved. Wilson  claimed  the  right  to  hold  over 
until  his  successor  was  elected  and  Qualified. 

The  petition  and  facts  are  set  out  m  the  opin- 
ion. 

Mr,  Jas.  H.  Ferornson  for  petitioner. 

Messrs,  E.  W.. Wilson  and  J.  W.  St. 
Clair  for  respondent. 

Brannon,  J,,  delivered  the  opinion  of  the 
court: 

Robert  S.  Carr  is  president  of  the  senate. 
He  filed  his  petition  in  this  court,  averring  that 
on  the  4th  of  March,  1889,  the  office  of  gover- 
nor of  the  State  had  become,  and  remains,  va- 
cant, and  that  under  section  16  of  article  7  of  the 
Constitution,  it  is  his  right  and  duty  to  act  as 
governor.  That  at  the  election  last  held  for 
governor,  Nathan  Goff  and  A.  B.  Fleming 
were  the  two  candidates  receiving  the  highest 
number  of  votes  for  that  office;  that  Qoff,  daim- ' 
ing  to  have  received  a  greater  number  tlian 
Fleming,  on  March  4, 1889,  took  the  oath  of 
office,  but  that  E.  WiUis  Wilson  a  private 
citizen,  found  in  its  possession,  retused  to  ad- 
mit €k)ff ;  that  €k)ff  asked  this  court  for  a  man- 
damus to  compel  Wilson  to  surrender  the  of- 
fice to  him,  but  that  the  court  held  that  he  was 
not  entitled  to  the  writ,  for  reasons  stated  in 
the  opinion  and  decision  of  the  court;  and  that 
the  act  of  Goff  in  taking  the  oath  was  void  and 
of  no  effect. 

He  further  states  that  either  Gk)ff  or  Fleming 
was  elected;  but  that  both  were,  and  still  are, 
under  such  disability  as  prevents  their  acting; 
that  Fleming  failed  to  qualify,  and  for  that 
reason  and  others  is  disabled  from  entering  on 
the  duties  of  the  office;  and  that  €k)ff,  for  rea- 
sons stated  in  said  opinion  of  this  court,  is  dis- 
abled from  so  doing.  Also  that  he,  Carr,  de- 
manded the  office  from  Wilson,  but  was  infused 
admission,  and  alleged  that  Wilson  had  no  right 
to  the  office. 

Carr  asked  a  mandamus  to  compel  Wilson  to 
yield  the  possession  of  the  office  to  him.  By 
consent  the  petition  stands  as  an  alternative 
mandamus. 

Wilson  filed  a  return.  It  denies  that  any  va- 
cancy in  the  office  existed,  and  that  Carr  had, 
under  the  Constitution,  right  to  act  as  governor, 
and  averred  that  he,  under  the  Constitution,  had 
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the  tight,  and  was  under  duty,  to  continue  in 
discharge  of  the  powers  of  the  office  until  his 
aucceasoT  should  be  declared  elected  and  quali- 
fied. It  admitted  that  said  Qoff  and  Fleming 
were  candidates  for  governor,  each  claiming  to 
h&ve  received  the  highest  number  of  votes;  out 
whether  either  received  a  majority  of  legal 
votes,  or  both  an  equal  number,  neither  said 
Oarr  nor  he  could  possibly  know,  as  the  returns 
of  the  election  were  sealed  and  transmitted  to 
the  Secretary  of  State,  to  be  disposed  of  as  di- 
rected by  section  8,  article  7, of  the  Constitution; 
that  under  the  Constitution  said  returns  cannot 
be  published,  declared  or  made  known  except 
as  by  it  provided;  that  in  fact  they  had  never 
been  published  and  made  known;  that  there  is 
DoUaw  whereby  they  can  be  lenilly  published 
except  as  set  forth  in  said  section  8,  and theref  ore 
any  averment  of  the  petition  that  either  Ck>ff 
or  Fleming  had  received  a  majority,  or  been 
elected,  or  did  not  receive  an  equal  number  of 
votes,  is  beyond  the  possibility  of  the  petitioner's 
knowledge,  and  therefore  untrue. 

It  averred  that  neither  €k>ff  nor  Fleming,  nor 
anyone  else,  had  been  declared  elected'  and 
therefore  it  was  untrue  that  either  a  failure  to 
oualify,  or  any  disability,  or  any  condition  of 
facts  whatever,  had  occurred  conoAning  the 
governor  that  entitled  Carr  to  act. 

It  averred  that  Wilson  had  been  elected,  in 
October,  1884,  governor  for  four  years,  be- 
ginning March  4, 1886,  and  that  he  was  eligible 
to  be  so  elected,  and  was  declared  elected  and 
saved  as  such  governor  for  such  term — and 
is  still  in  the  office  performing  its  duties,  his  suc- 
cessor not  having  been  declared  elected  and 
qualified,  within  the  meaning,  intent  and  re- 
qnirement  of  the  Constitution. 

It  averred  that  said  Goff  and  Fleming  were 
candidates  for  governor  at  the  election  on  the 
Tuesday  after  the  first  Monday  in  November, 
1888,  for  the  term  commencing  March  4,  1889, 
and  both,  and  no  other  person,  claimed  to  have 
been  elected. 

It  also  averred  that  said  Fleming  instituted 
proceedings  contesting  the  election  of  said  QoQ 
before  the  Legislature  in  Joint  Assembly  at  its 
session  comnaencing  the  second  Wednesday  in 
January,  1889;  that  the  petition  and  notice  of 
contest  of  Iteming,  and  the  counter  petition 
and  notice  of  Goff,  were  presented,  received 
and  entered  on  the  journals  of  both  Houses  of 
the  L^islature,  and  also  in  the  Joint  Assemblv, 
and  that  the  necessarv  steps  were  taken  by  the 
Joint  Anembly  and  the  Houses  for  the  trial  of 
the  contest. 

Copies  of  the  journals  are  filed  with  the  re- 
turn. It  appears  therefrom  that  the  Joint  As- 
sembly adopted  a  resolution  referring  to  said 
contest,  ana  suspending  the  declaration  of  the 
result  as  to  governor  until  the  decision  of  said 
contest;  and  that  it  was  the  opinion  and  decis- 
ion of  said  assembly  that  the  mere  reading  of 
the  returns  already  opened  (those  from  a  few 
counties  had  .been  opened)  should  not  be  con- 
Btroed  to  give  either  Croff  or  Fleming  any 
claim  or  ri^t  to  the  office,  and  that  all  Uie  re- 
turns should  be  referred,  without  reading  any 
of  them,  not  yet  opened,  to  the  joint  committee 
provided  by  law  relating  to  contests  for  the 
office  of  governor  and  be  considered  as  if  none 
of  said  returns  bad  been  read.  Such  a  com- 
mittee was  appointed  to  examine  and  report  on 
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the  contest  between  Fleming  and  €k)ff,  and  all 
returns  and  papers  relating  to  it  were  referred 
to  the  committee. 

It  appears,  also,  that  on  Januajy  4,  1889.  an 
order  was  made  by  Uie  Circuit  Court  of  Kan- 
awha, suspending  tne  certificate  of  the  commis- 
sioners of  that  county  as  to  the  election  for 
governor.  A  resolution  was  passed  extending 
the  time  for  taking  depositions  in  the  contest 
until  —  day  of  May,  IS&d. 

Plaintiff,  Carr,  demurred  to  the  return  of 
said  Wilson.  The  case  was  fully  argued  and 
submitted  to  the  decision  of  the  court. 

President  Carr  based  his  claim  to  the  office 
of  ^vemor  on  section  16,  art.  7  of  the  Consti- 
tution, which  reads  as  follows: 

"  In  case  of  the  death,  conviction  on  impeach- 
ment, failure  to  qualify,  resignation  or  other 
disabilitv  of  the  governor,  the  president  of  the 
senate  shall  act  as  governor  until  the  vacancy 
is  filled,  or  the  disability  removed." 

Governor  Wilson  denies  the  application  of 
that  provision  to  the  present  circumstances; 
and,  though  his  term  of  four  years  as  governor 
has  expired,  he  claims  to  hold  over  until  his 
successor  shall  be  declared  elected  and  quali- 
fied, under  section  6,  art.  4  of  the  Constitution, 
which  reads  as  follows: 

"All  officers  elected  or  appointed  under  this 
Constitution  may,  unless  in  cases  herein  other- 
wise provided  for,  be  removed  from  office  for 
official  misconduct,  incompetence,  neglect  of 
duty  or  gross  immorality,  in  such  manner  as 
may  be  prescribed  bv  general  laws,  and  unleu 
9a  removed  they  shall  oontinue  to  diecharge  the 
duties  of  their  respective  offices  until  their  succes- 
sors are  elected,  or  appointed,  and  qualifled" 

Carr  contends  that  while  it  is  true  under  sec- 
tion 6,  art.  4,  that  officers  hold  over  beyond  their 
term  until  their  successors  are  quahfied,  yet 
that  that  section  itself  says,  "unless  in  cases 
herein  otherwise  provided  for,"  and  that  if  we 
turn  to  section  16,  art.  7,  it  is  Uierein  otherwise 

Srovided  for,  namely:  that  "  In  case  of  the 
eath,  conviction  on  impeachment,  failure  to 
qualify,  resignation,  or  other  disability  of  the 
governor,  the  president  of  the  senate  shall  act  as 
governor." 

Wilson  maintained  that  the  words  "  unless  in 
cases  herein  otherwise  provided  for,"  apply 
only  to  removals  of  officers,  and  not  to  the 
clause  providing  for  holding  over,  as  if  it  read 
"All  officers  may  be  removed  ...  in  such 
manner  as  may  be  prescribed  by  general  laws, 
unless  in  cases  herein  otherwise  provide  for;" 
or  as  if  the  clause  as  to  officers  holding  over 
were  in  another  section. 

It  is  said  that  as  to  removals  it  was  necessary 
to  insert  those  words,  because  this  section  gives 
the  Legislature  power  to  provide  as  to  the  man- 
ner of  effecting  removals  from  office;  whereas, 
section  9  of  article  4  provides  for  the  impeach- 
ment of  all  state  officers,  and  their  trial  and 
removal  by  the  senate;  and  the  insertion  of  those 
words  as  to  removals  avoids  any  inconsistency. 
Their  location,  not  at  the  opening  of  the  sec- 
tion, but  after  the  word  "  may,"  which'  is  a 
part  of  the  verb  "  removed,"  and  their  absence 
from  the  clause  relating  to  officers  continuing 
in  office,  would  seem,  grammatically  speaking, 
to  confine  them  to  the  clause  relating  to  re- 
movals. To  annex  them  also  to  the  other 
clause  we  should  have  to  transport  them  to  it 
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and  make  it  read:  "And  unless  so  removed,  or 
unless  in  cases  herein  otherwise  provided  for, 
they  shall  continue  to  discharge/'  etc.,  which 
CaxTS  counsel  says  should  be  done,  but  which 
the  text  of  the  section  does  not  do. 

But  I  regard  this  matter  not  material;  for  if 
they  were  not  used  at  all,  the  general  rule  that 
removals  should  be  made  as  mi^ht  be  pre- 
scribed by  the  Legislature  would  yield  as  to,  or 
rather  not  apply  to,  those  officers  who  can  be 
removed  only  by  process  of  impeachment;  for 
the  Legislature  could  not  as  to  them  prescribe 
another  mode  of  removal. 

And  as  to  the  general  rule  that  all  officers 
shall  hold  over  until  their  successors  are  ouali- 
fied,  that  beins^  a  general  rule,  would  yield  to  a 
clause  providing  otherwise  as  to  a  particular 
officer,  for  instance,  governor,  as  there  would 
be  as  to  that  officer  a  provision  applicable  only 
to  him,  and  as  to  him  that  particular  provision 
would  take  him  out  of  the  general  rule,  and 
govern  his  particular  case.  Bishop,  Stat. 
Crimes,  gg  126,  890. 

Those  words  were  inserted  out  of  abundant 
caution,  and  to  give  harmony  to  the  face  of  the 
Constitution.  I  do  not  think  it  material,  and 
do  not  decide,  whether  those  words  are  annexed 
to  only  one  or  both  the  sentences  or  clauses  of 
said  section  6;  but  say  they  qualify  both. 

Now,  it  is  plain  that  it  is  a  general  rule  in 
our  Constitution,  that  '*  unless  removed,  all 
officers  shall  continue  to  discharge  the  duties 
of  their  respective  offices  until  their  successors 
are  elected,  or  appointed,  and  qualified;"  and 
the  governor  falls  within  it,  unless  some  other 
pro^ioD  takes  him  out  of  it  as  an  exception  to 
that  rule;  and  to  the  extent  that  such  other  pro- 
vision may  go,  he  would  be  out  of  that  general 
rule. 

On  search  we  find  that  section  16,  art.  7,  of 
the  Constitution  does,  to  the  extent  therein  pro- 
vided, take  him  out  of  the  general  rule  by  the 
language:  "  In  case  of  the  death,  conviction  on 
impeachment,  failure  to  qualify,  resignation, 
or  other  disability  of  the  governor,  the  presi- 
dent of  the  senate  shall  act  as  governor  until  the 
vacancy  is  filled,  or  the  disability  removed." 

I  should  say  under  it  that  if  General  €k>fif 
had  been  declared  upon  the  face  of  the  returns 
elected,  and  had  failed  to  qualify,  the  president 
of  the  senate  would  act  as  governor  ousting 
Gk)verDor  Wilson,  for  there  would  be  a  failure 
to  quaUfy  by  the  governor  elected  and  so  de- 
clared; and  under  the  language  quoted  the 
president  of  the  senate  would  come  m. 

But  the  president  of  the  senate  can  come  in- 
to the  office  of  governor,  or  rather  act  as  gov- 
ernor temporanly  ex  officio  as  president  of  the 
senate— only  on  the  contingencies  or  state  of 
facts  specified  in  section  16  of  article  7;  that  is, 
''in  case  of  the  death,  conviction  on  impeach- 
ment, failure  to  qualify,  resignation  or  other 
disability  of  the  governor;"  and  under  a  legal 
rule  of  construction  where  there  is  a  general 
rule,  exceptions  must  be  strictly  construed,  and 
cases  must  clearlv  fall  within  the  exception. 

Now,  the  death,  conviction  or  resignation  of 
the  governor  are  not  suggested  as  existing,  as 
grounds  of  President  Cfur's  claim.  If  it  be 
said  that  because  of  the  fact  that  no  one  has 
been  declared  elected,  no  one  has  legalljr  taken 
such  oath,  and  that  there  exists  a  failure  to 
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qualify,  giving  the  president  of  the  senate,  for 
tnal  reason,  under  the  words  of  the  Constitu- 
tion, a  right  to  the  office,  the  question  arises. 
Has  that  contingency  arisen  within  the  true 
meauing  of  the  Constitution? 

As  alK)ve  stated,  had  General  Goff  or  anyone 
else  been  declared  elected,  and  failed  to  qual- 
ify, there  would  be  a  failure  to  qualify  within 
the  meaning  of  the  Constitution.  But  no  oue 
has  been  declared  elected. 

The  Constitution  says  that  the  returns  for 
governor  from  the  counties  shall  be  sealed,  and 
opened  by  the  speaker  of  the  house  in  the  pres- 
ence of  both  branches  of  the  Ijegislature;  and 
the  person  having  the  highest  number  of  votes 
shall  be  declarS  elected.  Can  we  dispense 
with  this  declaration  required  by  the  very  let- 
ter of  the  Constitution?  Does  the  demand  for 
such  declaration  embodied  in  the  Constitution 
mean  nothing? 

Constitutional  requirements  are  regarded,, 
unlike  statutory  requirements,  as  mandatory, 
not  directory.    Cooley,  Const.  Lim.  78-88. 

The  Court  of  Appeals  of  New  York  {People 
V.  N(yrth,  72  N.  Y.  124)  held  that  where  the 
Act  of  the  Legislature  has  provided  in  a  town 
charter  that  the  returns  shall  be  laid  before  the 
council,  and  the  person  having  the  highest 
number  of  votes  shall  be  declared  duly  elected, 
the  declaration  and  certificate  of  the  council 
"are  necessary  to  complete  the  election  of  a 
ward  officer  as  well  as  a  general  officer  of  the 
citv,  and  are  indispensable  to  qualify  the  can- 
didate to  enter  upon  the  duties  of  his  office." 

The  same  court  in  People  v.  Ortuey,  01  N. 
Y.  616,  held  that  the  Legislature  may  provide 
the  manner  in  which  the  result  of  an  election 
shall  be  determined,  and  declared  that  the 
power  to  declare  the  result  must  be  lodged 
somewhere;  and  that  where  the  mode  of  so 
doing  is  commanded,  until  it  is  obeyed  and 
such  acts  are  done,  the  election  is  not  complete, 
and  the  candidate  not  qualified  to  serve;  and  the 
court  held,  for  want  of  such  declaration,  that 
the  old  officers  held  over. 

The  Constitution  itself  in  this  State  requires 
this  declaration  by  either  the  Joint  Assembly 
or  by  the  speaker  in  its  presence.  How  do  we 
know,  le^Uy  speaking,  for  the  purpose  of 
qualification,  who  is  elected  until  such  ascer- 
tainment? What  do  the  certificates  from  the 
many  counties  show?  They  are  secret,  sealed 
and  sacred,  under  the  Constitution;  and  no  one 
can  answer  the  question  until  then. 

This  court  has  held,  this  term,  in  Ooff  v. 
Wilson,  ante,  58.  that  for  want  of  a  declaration 
of  his  election  General  Gofif  had  no  title,  and 
was  not  entitled  to  enter  upon  the  duties  of  the 
office  of  governor. 

Hie  Constitution  divides  the  government  in- 
to three  great  departments:  le/pslative,  execu- 
tive and  judicial,  and  forbids  either  to  exercise 
the  functions  of  another.  It  provides  that  the 
returns  as  to  the  election  for  governor  shall  go 
before  the  two  houses  of  the  Legislature,  in 
order  that  their  result  may  be  declared.  It  pro- 
vides that  a  contest  as  to  the  governorship  shall 
be  tried  by  a  Joint  Assemblv  of  those  two 
houses.  Its  jurisdiction  is  exclusive  in  the  ex- 
ercise of  this  political  function. 

The  Joint  Assembly  has  had  these  returns 
before  it,  has  suspended  and  postponed  any  dec- 
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laratioD  of  the  result  as  to  goveroor,  until  the 
decision  of  the  contest  between  (General  Goff 
and  Jud^e  Fleming. 

Whether  that  acticMi  was  right  or  wrong, 
this  court  has  no  jurisdiction  to  even  indicate. 
The  Legislature  is  the  sole  tribunal  to  take  ac- 
tion in  that  matter.  We  possess  no  power, 
directly  or  indirectly,  to  review  or  revise  that 
action.  The  whole  matter,  both  the  function 
of  passing  on  the  returns  from  the  counties, 
and  that  of  deciding,  on  the  law  and  the  evi- 
dence, the  contest  between  GtoflP  and  Fleming, 
has  been  taken  in  charge,  under  the  mandate 
of  the  Constitutipn,  by  the  Legislature;  it  is 
waiting  for  the  evidence  to  be  taken  by  the  par- 
ties and  has  merely  continued  the  case  for  trial. 
This  court  could  not,  directly  or  indirectly, 
oust  the  Legislature  of  its  jurisdiction,  and, 
assuming  superior  wisdom  and  power,  arrogate 
to  itself  the  function  of  sayiDg  that  either  was 
lawfully  elected.  To  do  so  would  be  usurpa- 
tion of  unwarranted  authority  by  this  court. 

Therefore  this  court  has  held  that,  for  want 
of  declaration  of  his  election.  General  Goff 
could  not  have  a  mandamus  to  compel  Governor 
Wilson  to  admit  him,  and  because  he  had  no 
declaration  of  election,  the  only  commission  to 
complete  his  title. 

If,  then.  President  Carr  were  to  base  his 
claim  on  a  failure  of  General  Goff,  or  anyone 
else,  to  qualify,  the  question  would  arise.  How 
could  anyone  qualify  until  after  he  had  been 
declared  elected?  How  could  there  be  a  fail- 
ure to  qualify  until  there  was  some  one  in  a 
condition  to  qualify? 

The  only  provisions  as  to  qualification  of  offi- 
cers are  in  section  7,  chap.  10,  Code  1887,  requir- 
ing that  officers  shall  take  the  oath  within  sixty 
days  after  they  have  "been  duly  declared  elect- 
ed," with  the  proviso  as  to  executive  officers 
that  they  shall  do  so  "on  or  before  the  4th  of 
March  next  after  thev  are  declared  elected,  or 
before  they  exercise  the  duties  of  their  respect- 
ive offices." 

These  provisions  do  not  contemplate  or  pro- 
vide for  any  officer  taking  the  oath  before  he 
is  declared  elected.  Thus,  if  the  president  of 
the  senate  demand  the  office  on  account  of  a 
failure  to  qualify  by  the  elected  governor,  the 
attsw<!r  is:  There  has  been  no  failure  to  qual- 
ify, leeally  speakinir,  because  no  one  has  as 
yet  become  entitled  to  qualify.  How  can  there 
be  a  failure  to  qualify  when  no  one  has  been 
called  upon  to  do  so?  The  words  "failure  to 
qualify"  mean  failure  to  qualify  as  required  by 
law,  such  as  would  forfeit  the  office.  But  the 
statute  has  not  demanded  this  (jiialification  un- 
til 8^r  the  declaration  of  election. 

But  the  distinguished  counsel  for  President 
Carr  says  that  the  failure  of  the  Legislature  to 
d^are  either  Goff  or  Fleining,or  anyone  elect- 
ed, creates  a  vacancy  or  "disability  of  the 
governor;"  and  under  the  Constitution,  for  that 
cause,  the  president  of  the  senate  comes  in. 
This  is  the  ground,  chiefly,  if  not  solely,  relied 
on  by  him. 

liow  the  language  is:  "In  case  of  the  death, 
conviction  on  impeachment,  failure  to  qualify, 
resgnation  or  other  disability  of  the  governor , 
the  president  of  the  senate  shall  act  as  governor 
t^ntu  the  vacancy  is  filled  or  the  disability  is 
removed."  It  says  '*d\as\A\\iy  of  the  governor." 
But  it  most  be  by  reason  of  the  disablity  of, 
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not  one  who  was  a  mere  candidate,  one  not  de- 
clared elected,  but  one  who,  but  for  some  dis- 
abilitv  attaching  to  him,  could  act  as  governor. 

Before  the  president  of  the  senate  can  act 
there  must  be  a  person  whose  duties  and  powers 
he  assumes,  in  whose  shoes  he  stands.  He  can 
exercise  no  functions  but  those  of  the  man 
whose  position  he  takes.  The  one  for  whose 
disability  he  becomes  acting  governor  must  be, 
not  an  incomplete  governor,  so  far  as  the  votes 
of  the  people  and  the  authority  selected  to  de- 
clare his  election  are  concerned.  They  must 
have  done  all  they  were  required  by  Uie  Con- 
stitution to  do  to  make  him  governor.  If  any- 
thing essential  to  be  done  by  them  to  complete 
his  title  be  wanting,  he  is  only  partly  governor, 
not  fully  so,  not  entitled  to  enter  into  the  office. 

The  Constitution  is  not,  in  section  16  of  arti- 
cle 7,  making  provision  for  the  discharge  of  the 
duties  of  one  who  under  no  circumstances  is 
entitled  or  ready  to  perform  such  duties  him- 
self. 

The  president  of  the  senate  acts  on  the  death 
of  the  governor,  or  on  the  conviction  or  im- 
peachment of  the  governor,  or  on  the  failure  of 
the  governor  to  qualify,  or  on  the  resignation 
of  the  governor,  or  other  disability  of  the  gov- 
ernor. He  must  be,  in  any  or  all  those  occa- 
sions calling  on  the  president  of  the  senate  to 
act,  one  who  in  law  can  be  deemed  a  governor. 
But  as  yet  no  one  has  been  declared  p)vernor. 
Such  declaration  is,  under  the  cases  cited  from 
New  York  and  our  decision  in  Ooff  v.  WUmn, 
ante,  indispensable  to  give  anyone  title  as  gov- 
ernor; and  none  of  the  candidates  having  been 
declared  elected,  no  one  of  them  is  such  govern- 
or, under  that  section  of  the  Constitution,  that 
the  president  of  the  senate  can  be  called  on  to 
assume  functions  in  his  stead,  which  functions 
such  governor  could  not  himself  assume,  be- 
cause of  such  disability. 

Again;  I  do  not  think  the  non-declaration  of 
the  result  of  the  election  is  a  disability  of  the 
governor  such  as  is  meant  bv  the  Constitution. 
It  is  simply  nonaction,  or  incomplete  action, 
by  the  ^encies  of  the  law  assign^  to  vest  the 
title  in  the  candidate.  It  is  not  like  insanity, 
conviction  of  the  officer  for  crime,  continued 
absence  or  other  disability  connected  with  the 
person  of  the  governor.  'Death,  conviction  on 
impeachment,  failure  to  qualify  or  resignation 
would  produce  vacancy;  and  it  woula  seem 
that  language  or  "other  disabilitjr"  meant  some- 
thing of  a  different  character  from  those  cases 
named—something  attaching  to  the  person  of 
the  governor  and  disabling  him;  and  this  con- 
struction seems  confirmed  by  the  after  language 
of  the  section  providing  that  "The  president  of 
the  senate  shall  act  as  governor  until  the  mean- 
cy  isflUed  or  the  disafnltty  is  removed"  thus 
using  the  words  vacancy  and  dieahility  as  mean- 
ing different  things — "vacancy"  referring  to 
death,  conviction,  tailing  to  qualify  and  resig- 
nation, but  "disability"  referring  to  something 
relating  to  the  person,  and  for  the  time  being 
disabling  him,  notwithstanding  the  use  of  the 
word  "other." 

The  words  "shall  continue  to  discharge  the 
duties  of  their  respective  offices  untU  their  suc- 
cessors are  elected  and  qttalifled"  seem  to  fit 
this  case,  where  the  proceedings  leading  to  the 
completion  of  the  election  are  yet  pending,  but 
will  end  in  the  declaration  of  a  result,  when 
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the  govemor  will  come  on  to  qualify;  whilst 
the  other  section  as  to  the  president  of  the 
senate  acting  seems  to  provide  for  a  different 
class  of  cases;  Uiat  is,  where  the  election  is  com- 
plete, but  there  is  a  vacancy  caused  by  death 
or  other  fact,  or  a  disability  preventing  his  ac- 
tion. 

In  Ex  parte  Latohome,  18  Gratt.  98,  the  court, 
under  similar  provisions  in  the  Yir^nia  Con- 
stitution, held  that  the  clause  relatmg  to  the 
lieutenant-governor  acting  in  case  of  death  or 
other  cause  disabling  the  governor,  did  apply 
only  to  a  case  not  provided  for  by  the  section 
authorizing  officers  to  hold  over. 

Again;  this  position  of  President  Can*  as- 
sumes that  somebody  was  elected  governor  in 
November  last.  His  petition  says  either  Flem- 
ing or  Goff  was  elected.  Quite  likely  this  is 
so.  To  succeed  he  must  have  somebody  elected 
at  that  election,  so  that  he  may  have  some  one 
whose  place  he  is  to  take.  But  it  does  not  ap- 
pear that  anybody  was  in  fact  elected. 

The  assertion  of  his  petition  that  some  one 
was  elected,  even  if  not  denied  in  respondent's 
answer  (but  it  is  denied),  could  not  be  taken  for 
true,  for  it  asserts  a  fact  which,  legally  speak- 
ing, cannot  be  yet  known  and  is  not  susceptible 
of  proof  here. 

There  is  no  declaration  of  the  result,  and  the 
returns  have  never  been  approved  or  published; 
their  contents  are  yet  sealed  and  sacred  in  the 
keeping  of  the  Joint  Assembly,  awaiting  pub- 
lication. Can  we  or  President  Carr  say  whether 
or  not  they  show  an  election  ?  They  may  show 
a  tie  vote.  Is  it  clear  that  we  can  presume,  be- 
cause an  election  was  held,  that  some  one  was 
elected? 

The  Judge  delivering  the  opinion  in  the  Court 
of  Appeals  of  New  York  in  People  v.  Oriesey, 
supra,  says:  "At  this  point  it  appears  needful 
to  determine  who  was  lawfully  the  alderman 
of  the  seventh  ward,  entitled  to  occupy  the  seat 
for  which  Morrissey  and  Fleming  contested. 
We  cannot  say  that  either  was  elected.  It  is 
argued  that  one  must  have  been.  That  does 
not  follow.  A  canvass  io  which  all  or  a  ma- 
jority of  the  inspectors  concurred,  or  an  invest- 
igation by  a  court  of  justice  in  which  the  vote 
actually  and  honestly  cast  was  correctly  count- 
ed, might  have  resulted  in  a  tie.  While  that 
is  not  probable  it  is  certainly  possible.  We 
cannot  know.  We  have  no  legal  evidence  be- 
fore us  from  which  we  can  give  the  seat  to 
either  by  virtue  of  the  election." 

He  further  said:  "The  votes  are  not  here  for 
us  to  count.  The  authority  appointed  by  law 
has  not  acted,  has  certified  nothing,  and  stands 
equally  divided,  asserlinff  contrary  results,  both 
of  which  cannot  be  true/* 

He  also  says:  "For  us  nothing  is  possible  ex- 
cept to  treat  the  election  as  a  failure,  so  far  as 
either  partv  seeks  to  found  a  right  upon  it,  and 
deny  to  eitW  any  resultant  benefit  from  that 
source." 

Under  these  principles  the  claim  of  President 
Carr  that  some  one  was  elected,  and  that  he 
can  stand  on  that  fact  as  a  foundation  to  entitle 
him  to  act,  is  untenable,  as,  for  the  purposes 
of  this  case,  the  election  is  a  failure,  or  has  no 
yet  known  result;  and  he  must  be  denied  any 
resultant  benefit  from  that  source.  And  if  it 
should  appear  there  was  a  tie  vote,  whereby  the 
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Legislature  would  elect,  that  election  would 
date  and  confer  title  only  from  the  day  of  elec- 
tion, and  not  relate  back  to  the  election  in  No- 
vember, and  thus  prove  that  no  person  was  then 
elected.  * 

Thus,  no  contingency  has  arisen,  no  condi- 
tion exists,  such  as  to  call  upon  the  president  of 
the  senate  to  act  as  governor.  The  clause  of 
the  Constitution  on  which  he  rests  is  an  excep- 
tion to  the  general  rule  fixed  by  another  clause 
declaring  that  all  officers  shall  continue  to  dis- 
charge their  duties  until  their  successors  are 
elected  and  qualified;  and  as  he  does  not  come 
within  that  exception  he  cannot  act  but  under 
said  general  rule  of  section  6  of  article  4  of  the 
Constitution. 

E.  Willis  Wilson  has  a  right  to  continue  to 
act  as  governor  until  his  successor  shall  come 
in.  We  are  in  this  cause  called  on  by  both 
sides  to  decide,  not  only  whether  Carr  has  title 
to  admit  him,  but  also  whether  Wilson  has 
title  to  hold  over:  and  as  we  see  it,  we  are  com- 
pelled to  pass  on  Wilson's  right  to  hold  over; 
for  it  seems  certain  under  these  two  provisions 
of  the  Constitution  that  if  Carrhas  title  to  enter 
into  the  office,  Wilson  has  no  title  to  holdover. 
In  deciding  as  to  the  ri^htof  the  one,  we  inevi- 
tably decide  as  to  the  nght  of  the  other. 

This  case  is  unlike  that  of  Ooffy,  WiUon,  ante, 
for  there  it  was  a  question  only  of  Goff's  title. 
If  his  title  was  imperfect  by  reason  of  the  ab- 
sence of  a  declaration  of  his  election,  he  failed, 
whether  Wilson  had  title  to  hold  over  or  not; 
and  we  did  not  in  that  catise  pass  on  Wilson's 
right.  If  Goff's  title  had  been  complete,  surely 
Wilson's  tenure  was  at  an  end;  if  Goff's  title 
was  imperfect  he  could  not  be  admitted,  though 
Wilson^s  claim  to  hold  should  be  weak. 

Mention  has  been  made,  though  it  does  not 
seem  to  be  urged,  that  under  section  4  of  article 
7  of  the  Constitution,  a  governor  is  ineligible 
for  the  same  office  for  the  term  succeeding  that 
for  which  he  was  elected,  and  therefore  QoYer- 
nor  Wilson  is  not  competent  to  hold  over. 

I  consider  him  holding  over  under  his  old 
term;  it  is  a  prolon^tion  of  that.  His  compe- 
tency is  testM  by  his  eligibility  for  his  old  term. 
As  he  was  eligible  for  mat,  he  can  hold  under 
his  old  term  and  itseligibilityand  qualification 
until  his  successor  comes.    He  holds  ex  ojldo. 

In  JBkt  parte  Lawhome,  18  Gratt.  85,  a  pardon 
was  issued  by  Governor  Peirpoint  to  a  convict 
after  Peirpoint's  term  expired,  and  the  keeper 
of  the  penitentiary  refused  to  obey  it  for  that 
reason.  The  case  went  to  the  Court  of  AppeiUs 
of  Yirginia.  Its  Constitution  provided  that 
"Judges  and  all  other  officers,  whether  elected 
or  appointed,  shall  continue  to  discharge  the 
duties  of  their  resfiective  offices,  after  their  terms 
of  service  have  expired,  until  their  successors 
are  qualified."  Its  Constitution  also  provided 
that  "In  case  of  the  removal  of  the  governor 
from  office,  or  of  his  death,  failure  to  qualify, 
resignation,  removal  from  the  State  or  inability 
to  discharge  the  i)owers  and  duties  of  the  office, 
the  said  office,  with  its  compensation,  shall  de- 
volve on  the  lieutenantrgovemor."  There  be- 
ing no  election  of  a  governor^  no  qualiflcatiqn 
of  one— the  court  held  that  Gk)vemor  Peirpoint 
should  continue  in  his  office  beyond  his  term, 
notwithstanding  the  latter  provision;  and  held 
that  he  was  capable  of  holding  over  though 
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the  Virginia  Constitution  contained  the  same  i  For  these  reasons  the  demurrer  to  the  return 
clause,  as  to  ineligibility  for  a  second  term,  as  I  must  be  overruled,  the  peremptory  writ  of  man- 
OUTS.  I  damus  denied  and  the  petition  diamused. 


CONNECTICUT  SUPREME  COURT  OF  ERRORS. 


.   James  L.  ARNOTT 

V, 

the  STANDARD  ASSOCIATION. 


(. 
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l.In  an  action  for  libel*  the  defendant  under 
the  Connecticut  Statutes,  Rev.1888,  C  1118,n]ay  give 
evidence  of  his  intent  in  makiner  the  publication, 
for  the  purpose  of  showing  that  it  was  without 
malice:  and  this  includes  the  right  to  show  that 
the  libelous  language  charged  was  rendered  so 
by  a  mistake  in  punctuation. 

3.  When  an  alleg^  libelous  pablieation 
conalsta  of  seTeral  epithets  defendant  may 
be  permitted  to  disclaim  any  intention  to  apply 
oertaln-of  the  epithets  to  plaintiif  and  to  justify 
the  others. 

3.  For  the  purpose  of  showing  the  absence 
of  an  improper  or  unjustifiable  motive  for  the 
publication  of  an  alleged  libel  defendant  may 
show  t^t  he  derived  his  information  from  arti- 
cles in  newspapers  previously  griven  to  the  public. 


and  may  grive  such  articles  in  evidence  before  the 
jmry. 

(March  -.  1880.) 

APPEAL  by  plaintiff,  from  a  judgment  of 
the  Hartford  County  Supenor  Court  in 
favor  of  defendant  in  an  action  to  recover  dam- 
ages for  the  publication  of  a  libel.    Affirmed. 

The  facts  sufficiently  appear  in  the  opinion. 

Messrs.  D.  L.  Aberdein  and  Case,  Kalt- 
by  ft  Ely,  for  appellant: 

Persons  of  ordinary  intelligence,  readine  the 
offending  article  in  the  ordinary  way  in  which 
newspapers  are  read,  would  naturally  believe 
that  the  writer  meant  to  apply  each  and  all  the 
epithets  used,  to  the  Amott  named  in  connec- 
tion therewith;  and  the  writer  is  responsible  for 
this  application  of  the  epithets  by  the  reader, 
no  matter  what  may  have  been  the  writer's  un- 
disclosed intent  in  his  use  of  the  language;  and 
no  matter  even  if  the  reader's  application  is 


NOTB.--Cop<««  frcm  other  papers. 

Newspaper  reporters  are  to  be  Judged  by  the 
same  standard  as  other  persons,  in  respect  to  the 
care  to  be  observed  to  prevent  mistakes  in  what 
they  give  to  the  public.  Park  v.  Detroit  Free  Press 
Go.  (Mich.)  1 L.  R.  A.  609. 21  Ohio  L.  J.  19. 

That  the  source  of  information  of  a  newspaper 
article  is  a  neighboring  sheet,  from  which  it  was 
taken  as  mere  matter  of  news,  may  be  considered 
by  the  Jury  in  mitigation  or  aggravation  of  dam- 
ages. Bdwards  v.  Kansas  City  Times  Go.  8S  Fed. 
Rep.  818. 

Where  the  published  article  was  taken  from  a 
neighboring  sheet  as  a  mere  matter  of  news,  and 
with  no  circumstances  of  aggravation  or  malice, 
the  plamtilf  was.  entitled  to  compensation  for  the 
injur}'  suffered,  and  the  manner  of  the  publication 
was  to  be  considered  by  the  Jury,  either  in  mitiga- 
tion or  aggravation  of  damages.    Idem, 

The  fact  that  an  article  published  in  a  newspaper 
and  charged  as  libelous  was  copied  from  another 
paper,  without  any  actual  intention  of  doing  harm, 
may  be  sjiown  in  mitigation  of  damages:  but  this 
fact  is  no  Justification.  Kegensperger  v.  Kiefer 
(Pa.)  6  Cent.  Bep.  286;  Bdwards  v.  Kansas  aty  Times 
Go.  82  Fed.  Rep.  814. 

For  malice  as  an  element,  see  Byam  v.  Collins,  2 
K  R.  A.  129. 

Mitigating  circumstances  may  be  pleaded,  under 
the  Revised  Statutes,  and  are  admissible  m  evidence 
to  reduce  the  amount  of  damages.  Trimble  v.  Fos- 
ter, 2  West.  Rep.  470,  87  Mo.  48. 

In  New  York,  and  in  some  other  States,  by  stat- 
ute the  defendant  may,  in  connection  with  a  gen- 
eral denial,  and  with  or  without  a  defense  of  Justi- 
fication, set  up  in  his  answer  mitigating  circum- 
stances to  reduce  the  amount  of  damages.  Code 
Proc.  166;  Bush  v.  Prosser,  11  N.  Y.  847;  Blsbey  v. 
Hhaw,  12  N.  Y.  67;  Dolevin  v.  Wilder,  84  How.  Pr. 
488,  7  Robt.  819;  Van  Bensohoten  v.  Yaple,  13  How. 
Pr.  97;  Heaton  v.  Wright,  10  How.  Pr.  T9;  Ayres  v. 
GoviU,  18  Barb.  260;  Bennett  v.  Matthews,  64  Barb. 
410;  Townshend,  Libel  Sc  Slander,  6861,  p.  615. 

But  it  would  seem  that  a  defendant  cannot  set 
up  mitigating  circumstances  alone,  without  any 
8  L.  R  A. 


other  answer  constituting  a  defense;  because  an 
answer  merely  setting  up  mitigating  circumstances 
would  not  raise  an  issue.  Newman  v.  Otto,  4  Sandf . 
669;  Maretzek  v.  Cauldwell,  19  Abb.  Pr.  40;  Van  Ben- 
sohoten V.  Yaple,  18  How.  Pr.  97. 

Under  Code,  6  2682,  the  same  matters  can  only  be 
pleaded  m  mitigation  in  actions  of  slander,  which 
are  recognized  as  such  by  law.  Independent  of  the 
Code.    Marker  v.  Dunn,  68  Iowa,  720. 

Evidence  in  mUigation  of  damaaee. 

It  is  always  proper  to  allow  the  defendant  to 
prove  an  absence ^f  malice  in  order  to  mitigate  the 
damages.    Knott  v.  BurweU,  96  N.  G.  272. 

Mitigating  circumstances  are  such  circumstances 
as  the  well  established  rules  of  law  allow  to  be 
given  in  evidence  In  mitigation  of  damages.  Ora- 
ham  V.  Stone,  1  Code  Bep.  N.  S.  181;  6  How.  Pr.  15; 
Bllokenatafl  v.  Perrm,  27  Ind.  587;  Townshend,  libel 
&  Slander,  §  861,  p.  616. 

In  an  action  to  recover  damages  for  a  libel,  it  is 
competent  for  the  defendant  to  introduce  evidence 
in  mitigation  of  damages,  to  show  the  provocation 
which  induced  him  to  publish  the  libel:  but  this 
provocation  must  originate  in  the  same  subject 
matter  out  of  which  the  libel  arose,  or  be  closely 
connected  with  it    Knott  v.  Burwell,  96  N.  C.  272. 

When  slanderous  words  do  not,  on  their  face, 
purport  to  be  spoken  upon  the  authority  of  an- 
other, but  are  spoken  as  of  the  defendant's  own 
knowledge,  evidence  is  not  admissible  to  show,  in 
mitigation,  that  they  oriifinated  with  another. 
Marker  v.  Dunn,  68  Iowa,  720. 

In  actions  for  defamation,  under  the  former  sys- 
tem of  pleadmg,  evidence  offered  to  sustain  a  plea 
of  the  general  issue  could  not  be  considered  in  mit- 
igation of  damages;  but  this  has  been  changed  by 
Code,  6  266.    Knott  v.  Burwell,  96  N.  G.  272. 

The  question  whether  the  facts  set  up  are  not 
such  as  should  be  permitted  to  be  griven  m  evidence 
in  mitigation.  Is  properly  to  be  decided  by  the 
Judge  on  the  trial  of  the  issue  of  fact.  Newman  v. 
Harrison,  1  Code  Rep.  N.  S.  184  note;  Fry  v.  Ben- 
nett, 5  Sandf.  54.  « 
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erroneous  when  tested  by  the  nicer  rules  of 
grammatical  construction. 

Bodgers  v.  Kline,  56  Miss.  808;  Stemau  v. 
Marx,  58  Ala.  608;  Townshend,  Libel  &  Blan- 
der, §  189;  Odgers,  Libel  &  Slander,  107. 

The  question  is  always:  How  would  ordi- 
nary Englishmen,  previously  unacquainted 
with  the  matter,  fairly  understand  the  words? 

Od^rs,  Libel  <&  Slander,  chap.  3,  p.  98. 

This  court  has  fully  explained  what  the  Leg- 
islature meant  in  saying  that  the  defendant 
may  give  proof  of  intention. 

Bbtehkiss  v.  Porter,  80  Conn.  414. 

Defendant  could  not,  by  his  simple  disa- 
vowal, settle  the  question  of  construction  as  to 
the  first  two  epithets  and  then  proceed  to  justify 
the  use  of  the  remaining  one. 

Odgers,  Libel  &  Slander,  169,  chap.  7. 

The  newspaper  articles  were  not  introduced 
for  the  purpose  of  mitigating  damages,  but  to 
show  intent  and  want  of  malice.  For  this 
purpose  they  were  clearly  inadmissible. 

Loihrop  V.  Adana,  183  Mass.  471;  Haifleidy. 
Lasher,  81  N.  Y.  246;  Kinney  v.  Boberts,  26 
Hun,  170. 

Messrs.  A.  P.  Hjrde  and  Briscoe  ft  An- 
drews for  appellee. 

Pardee*  J,,  delivered  the  opinion  of  the 
court: 

The  plaintiff  was  an  unsuccessful  applicant 
for  the  office  of  postmaster.  Mr.  W.  W.  Eaton 
opposed  his  appointment.  Concerning  the 
matter  the  defendant  published  in  a  newspaper 
called  The  Bridgeport  Daily  Standard  the  fol- 
lowing words,  viz. : 

"  Mr.  Eaton  mi^ht  indorse  a  partisan  and 
would  be  more  likely  to  do  so  than  not;  but  he 
would  not  knowingly  indorse  a  thief,  a  Jail 
bird  or  a  sneak  like  Amott." 

The  defendant  admitted  the  publication,  also 
that  the  plaintiff  was  the  Amott  referred  to; 
also  that  there  was  no  reason  for  the  applica- 
tion of  either  of  the  epithets  "  thief"  or  *.'  jail 
bird"  to  him;  and  denied  that  there  was  any 
such  application  either  in  fact  or  intent;  insist- 
ing that  every  person  of  ordmary  intelligence 
would  understand  that  these  were  applied  to 
some  unnamed  persons  and  that  only  the 
epithet ''  sneak"  was  applied  to  him — justify- 
ing this  last. 

Upon  the  trial  to  the  jury,  notwithstanding 
the  plaintiff's  objections,  the  court  as  tending 
to  prove  the  absence  of  malice  but  not  for  the 
purpose  of  construing  or  modifying  the  lan- 
guage, allowed  the  author  of  the  publication 
to  testify  that,  he  did  not  therein  intend  to 
charge  the  pilaintiff  with  being  either  a  *'  thief" 
or  a  "  jail  bird;"  also  allowed  the  defendant  to 
disavow  these  epithets  and  prove  the  truth  of 
the  epithet  "  sneak;"  also,  as  tending  to  prove 
absence  of  malice,  allowed  the  defendant  to 
read  to  the  jury  the  following  publication 
made  in  another  newspaper  pilor  to  the  publi- 
cation by  the  defendant  of  the  words  com- 
plained of,  viz. : 

"The  Democrats  think  they  have  virtually 
fixed  Amott's  posloffice  aspirations.  Elam  O. 
French  was  sent  to  Washington  to  urge  the 
charges  against  Amott.  Dr.  Pease  is  with 
him,and  both  men  are  quite  harmonious  in  their 
effort  to  defeat  the  nominee.  Thirteen  specific 
charges  of  dishonesty  in  politics  are  made 
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against  him.  It  is  not  denied  now  that  since 
1(572  his  expenses  have  been  paid  by  the  Repub- 
lican party  while  he  came  home  and  voted  the 
Democratic  ticket  when  he  voted  any.  This 
piece  of  news  came  like  a  thunderbolt  upon 
his  Republican  backers." 

The  defendant  had  a  verdict.  The  plaintiff 
appeals. 

The  statute,  §  1116,  provides  as  follows,  viz.: 
**  In  every  action  for  a  libel  the  defendant  may 
give  proof  of  intention;  and  unless  the  plaintiff 
shall  prove  either  malice  in  fact  *  *  *  he  shall 
recover  nothing  but  such  actual  damage  as  he 
mav  have  specially  alleged  and  provea." 

At  common  law  it  is  m  some  cases  the  riffht 
of  the  defendant  in  an  action  for  libel  under 
proper  pleadings  to  prove  his  intentions  for  the 
purpose  of  rebutting  wholly,  or  in  some  meas- 
ure, the  malice  presumed  by  law  or  attempted 
to  be  proven;  for  instance,  under  the  general 
issue  the  defendant  might  prove  in  justification 
that  the  publication  was  a  privileged  commu- 
nication, and  such  facts  ana  circumstances  so 
closely  attending  the  speaking  or  the  publish- 
ing as  to  prove  the  intent. 

In  other  cases  the  defendant  could  prove  his 
intention  onlv  in  mitigation  of  damages;  as 
that  the  liljel  was  printed  by  mistake,  which 
was  forthwith  corrected,  or  that  he  published 
what  others  had  previously  published,  believ- 
ing it  to  be  true. 

The  cited  statute  was  doubtless  enacted  in 
the  interest  of  publishers  of  newspapers.  It 
intended  to  furnish  them  a  measure  of  protec- 
tion in  the  publication  of  current  news,  criti- 
cisms upon  public  men  and  measures,  and 
comments  upon  matters  of  public  interest.  It 
placed  such  publications  upon  the  same  plane 
with  privileged  communications  in  this  respect, 
viz. :  under  proper  pleadings  allowing  the  de- 
fendant to  prove  in  justification  that  the  pub- 
lication was  intended  merely  as  an  item  ot 
news;  or  of  fair  and  just  criticism  upon  men 
and  measures ;  and  if  he  could  make  such 
proof,  it  should  rebut  the  presumption  of  mal- 
ice raised  by  the  law  from  the  publication  of 
a  false  and  defamatory  article,  and  put  upon 
the  plaintiff  the  burthen  of  proving  by  other 
and  additional  evidence  an  improper  and  un 
justifiable  motive. 

We  think  that  the  interpretation  put  upon 
this  statute  in  Moore  v.  Stevenson,  27  Conn.  14, 
permitting  the  defendant  in  an  action  for  libel, 
to  prove,  m  justification,  that  his  intention  in 
publishing  what  he  admits  to  be  a  Ubel  was 
merely  to  give  what  he  supposed  to  be  current 
news  or  make  what  he  supposed  to  be  a  just 
and  fair  criticism  upon  tne  conduct  of  the 
plaintiff,  will  also  include  permission  to  prove 
for  the  same  purpose  that  he  had  never  heard 
any  person  call  the  plaintiff  a  thief;  that  he 
had  never  thought  nor  intended  to  say  that  he 
was  one;  and  that  he  had  only  been  made  to 
say  what  was  not  in  his  mind  by  a  mistake  in 
punctuation. 

Honest  mistakes  in  punctuation,  in  believing 
and  republishing  what  has  been  previously 
published,  and  in  criticism,  are  all  and  equally 
within  the  protection  of  the  statute.  Damages 
are  to  be  graduated  by  the  degree  to  which  the 
motive  is  unjustifiable  and  improper. 

The  question  of  fact  whether  the  words  as 
punctuated  and  published  do  or  do  not  charge 
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theft  remaiiis  solely  for  the  jury — ^the  words  to 
be  interpreted  according  to  the  common  un- 
derstanding, and  not  at  all  by  the  intent  of  the 
author.  He,  in  fact,  while  saying  one  thing, 
may  have  intended  to  say  another  and  a  difPer- 
ent  one;  but  that  which  was  said  must  stand 
in  preference  to  that  which,  although  intended, 
was  not  said. 

It  was  the  right  of  the  defendant  to  plead  and 
prove  that  the  publication  did  not  charge  the 
plaintilT  with  being  either  a  **  thief  "or  a''  iail 
bird,"  and  did  charge  him  with  being  a  ''sneak;" 
also  to  assume  that  the  verdict  might  be  in  ac- 
cordance with  this  plea,  and  prcMceed  to  com- 
plete its  defense  by  Justifying  the  last  epithet. 

For  the  purpose  of  proving  the  absence  of 
an  unjustifiable  and  improper  motive  in  writing 
and  publishing  the  article  complained  of,  the 
defendant  was  permitted  to  prove  that  the  au- 
thor derived  his  information  from  articles  in 
several  newspapers;  one  of  them  was  read  to 
the  jury.  There  was  no  error  in  this.  The 
cited  statute  permits  the  defendant  to  prove 
that  before  the  publication  complained  of  was 
made,  the  information  therein  contained  had  to 
his  knowledge  previously  become  the  property 
of  the  public  by  means  of  publication  in  other 
newspapers. 

Thie  counsel  for  the  plaintiff  in  their  brief 


claim  that  the  articles  read  to  the  jury  had  not 
been  seen  bv  the  writer  of  the  libelous  article. 
Of  course  if  it  were  so  their  publication  could 
not  have  affected  his  intention  in  writing  the 
article  in  question.  But  this  question  seems 
to  be  disposed  of  bv  the  finding,  which  we  in- 
terpret  as  saying  tnat,  in  answer  to  the  ques- 
tion from  what  sources  he  derived  his  infor- 
mation, the  witness  included  the  Spnngfleld 
Republican  with  the  other  papers  named,  and 
read  the  articles  in  question  to  the  jurv  as  being 
the  ones  which  he  had  read  from  that  paper 
or  from  other  papers  which  had  copied  them. 

If,  however,  we  are  wrong  in  our  interpreta- 
tion of  the  flndinff,  the  plaintiff  is  still  without 
cause  of  complamt.  He  alleged  that  the  de- 
fendant had  published  of  and  concerning  him 
that  he  was  a  thief  and  jail-bird.  The  defend- 
ant denied  such  publication  of  or  concerning 
him.  This  was  an  issue  for  the  jury.  The 
plaintiff  claimed  it  to  be  so  and  the  court  sub- 
mitted it  to  them.  The  verdict  finds  all  the 
issues  for  the  defendant.  That  verdict  is  con- 
clusive so  far  as  any  auestion  before  this  court 
is  concerned.  Thereiore  all  evidence  as  to  mal- 
ice or  intention  ceases  to  be  of  any  importance. 
ff  There  is  no  error  in  the  rulinge  complained  of. 

In  this  opinion  the  other  Judges  con- 
curred. 
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L  A  demurrer  ahoald  be  overruled  where 
the  complaint  shows  a  riirht  to  nominal  dam- 
ages, if  no  more. 

2.  On  an  adinlarton  that  Uuid  woiild  have 
been  obtained  with  a  good  title  if  a  telegrram 
had  been  promptly  delivered,  for  delay  in  deliver- 
ing which  the  action  is  brought,  it  is  entirely  im- 
material whether  the  alleged  agent  to  whom  the 
mcflsnge  was  directed  had  written  authority  to 
seU  or  not. 

3.  The  fkct  that  a  statntorjr  penalty  tbr 
fiUlnre  to  deliver  a  telegram  promptly 
cannot  he  recovered  because  the  message  was  to 
be  delivered  beyond  the  limits  of  the  State,  will 
not  make  a  declaration  of  but  one  count  claim- 
ing such  penalty  demurrable,  where  that  is  but 
part  of  the  amount  claimed. 

4.  The  dilTerenee  between  the  price  at 
which  property  was  offered  and  its  act- 
ual marSet  value  at  the  time  when  a  telegram 
aooeptliiR  the  olfer  should  have  been  delivered 
may  be  recovered  against  a  telegraph  company 
for  failure  to  deliver  the  message  within  a  rea- 
sonable time,  although  notified  of  its  impor- 
tance. In  consequence  of  which  the  sender  of  the 
message  lost  the  purchase. 

(February  4, 1880.) 

APPEAL  by  plaintiffs,  from  a  judgment  of 
the  Circuit  Court  of  Oktibbeha  County, 
sustaining  a  demurrer  to  the  amended  declara- 
tion in  an  action  to  recover  damages  alleged  to 
have  been  caused  by  debiy  in  delivering  a 
tclegrafn.  Reversed, 
«L.R.A. 


The  facts  are  fully  statod  in  the  opinion. 

Messrs,  Brame  ft  Alexander  and  Wiley 
N.  Nash  for  appellants. 

Messrs.  Sjrkes  ft  Riohardson  and  E«  H« 
Bristow,  for  appellee: 

A  telegraph  company  is  liable  to  pay  com- 
pensatory damages,  only:  (1)  when  by  reason  of 
the  nondelivery  of  the  message  'the  sender 
makes  a  purchase  at  a  higher  price  than  he 
would  have  had  to  pay  if  the  message  had  been 
delivered  promptly;  or  (2)  when  the  message 
delivered  promptly  would  have  ipso  facto  con- 
clude and  closied  a  contract  at  a  certain  price; 
and  owing  to  the  failure  to  deliver  promptly 
the  property  is  sold  to  another  and  the  bargain 
is  lost. 

In  the  former  case  the  measure  of  damages 
is  the  difference  between  the  price  actually 
paid  and  the  price  at  which  the  property  could 
have  been  had  if  the  message  had  been  promptly 
delivered. 

In  the  latter  case  the  measure  of  damages  is 
the  difference  between  the  price  at  which  the 
purchase  would  have  been  made  if  the  mes- 
sage had  been  promptly  delivered,  and  the 
price  at  which  it  could  be  afterwards  had  by 
the  use  of  reasonable  diligence. 

Western  U.  TeUg,  Co,  v.  RaU,  124  U.  S.  444 
(81  L.  ed.  479). 

In  all  other  cases  though  a  profitable  spec- 
ulation mieht,  and  probably  would,  have  been 
made,  yet  damages  cannot  be  recovered  because 
in  contemplation  of  law  the  probable  "  gains 
prevented  or  "losses  sustained"  cannot  be 
"  rendered  certain  bv  the  evidence." 

Booth  V.  &puyUn  Duyvil  Rolling  Mill  Co.  60 
N.  Y.  487;  White  v.  MiUer,  71  N.  Y.  188. 
"All  remote,  speculative  and  uncertain  re- 
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suits,  as  well  as  possible  profits  and  advan- 
tages which  might  have  arisen  from  the  ful- 
fillment of  the  contract,  must  be  excluded  as 
forming  no  just  or  legitimate  basis  on  which 
to  determine  the  extent  of  the  injury  actually 
caused  by  a  breach." 

Bquire  y.  Western  U.  Teleg,  Co.  96  Mass.  238. 

The  offer  by  Carothers  to  sell  was  absolute, 
positive,  unconditional.  The  telegram  is  not 
an  acceptance  of  Carothers'  offer. 

The  message  must  be  one  "  which  on  its  face 
purports  to  be  an  acceptance  of  an  offer  for  the 
sale  of  property." 

Idem. 

Where  an  offer  to  sell  is  made,  the  accept- 
ance of  the  offer  "  must  comprehend  the  whole 
of  the  propositions;  it  must  be  exactly  equal  to 
its  extent  and  provisions,  and  it  must  not 
qualify  them  by  any  new  matter." 

1  Parsons,  Cont.  476. 

If  a  person  answers  a  proposal,  not  rejecting, 
but  proposing  to  accept  under  some  modifica- 
tions, this  is  a  rejection  of  the  offer. 

Id.  p.  477. 

The  damages  to  be  recovered  from  a  tele- 
graph company  for  beach  of  a  contract  to 
transmit  aj  message  "must  be  such  as  might 
properly  be  deemed  to  have  been  in  contem- 
plation of  the  parties  when  the  contract  was 
entered  into." 

Squire  v.  Western  U.  Teleg.  Co.  98  Mass.  288. 

If  the  declaration  shows  on  its  face  that 
Carothers  was  not  the  aeent  of  the  owner  of  the 
lot,  then  the  whole  declaration  is  defective. 

Arnold,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

These  facts  are  stated,  substantially,  both  in 
the  original  and  the  amended  declaration: 

Appellee,  as  a  corporation  duly  chartered, 
was  eujgaged  in  the  business  of  receiving  and 
transmitting  for  hire  telegraphic  messages  for 
the  public;  that  its  lines  extended  from  Stark- 
ville,  Miss.,  to  Chattanooga,  Tenn.;  that  ap- 
pellants desired  to  purchase  a  certain  lot  of 
land  in  the  latter  place,  and  were  informed  on 
the  third  of  December,  1886,  by  letter,  from 
the  agent  of  the  owner  of  the  lot,  that  it  could 
be  bought  for  $8,000,  and  that  if  they  wanted 
it  at  that  price,  to  inform  him  by  wire  on  or  by 
the  6th  day  of  December,  1886,  of  their  accept- 
ance; that  on  ihat  dav  appellants  delivered  to 
the  operator  of  appellee,  at  Starkville,  a  mes- 
sage, and  paid  the  price  for  its  transmission  to 
the  agent  of  the  owner  of  the  land,  at  Chat- 
tanooga, in  these  words: 

Starkville,  Miss.,  Dec.  6,  1886. 
Neil  W.  Carothers,  Atty.  at  Law,  Chatta- 
nooga, Tenn.:    Tours  of  third  leceived.    Get 
option  till  Monday,  if  can;  if  not,  close  trade 
and  fix  papers. 

That  the  message  was  delivered  to  the  opera- 
tor at  Starkville  about  1  o'clock  P.  M.  on  the 
6th  of  December;  that  it  was  the  intention  of 
appellants  to  purchase  the  lot,  and  they  were 
prepared  to  do  so,  at  the  price  at  which  it  was 
offered,  and  that  they  would  have  secured  it, 
and  a  good  title  to  the  same,  if  their*  message 
had  been  promptly  delivered  at  Chattanooga; 
that  at  the  time  the  message  was  delivered  to 
the  operator  at  Starkville  he  was  informed  of 
appellants'  purpose  in  sending  it,  and  of  the 


importance  of  its  being  sent  and  delivered 
promptly;  that,  on  account  of  the  negligence  of 
the  appellee,  the  messase  was  not  delivered  at 
Chattanoofl»  untO  8  o'clock  P.  M.  on  Tuesday,, 
the  7th  of  December,  1886;  that  it  resulted  from 
the  delay  in  the  transmission  and  delivery  of 
the  message  that  the  lot  was  sold  to  another 
before  receipt  of  the  message,  on  December  the 
7th,  and  appellants  lost  the  purchase  and  bar- 
gain, and  sustained  the  actual  loss  and  dam- 
ages claimed;  that  upon  being  infocmed  of  their 
failure  to  obtain  the  lot,  and  of  its  purchase  by 
another,  appellants  promptly  endeavored  to 
buy  it  from  the  purchaser,  but  could  not  get 
it  for  less  than  $5,000;  that,  although  the  lot 
was  offered  at  $8,000,  it  was  of  Uie  market 
value  of  $5,000,  and  at  the  time  of  the  institu- 
tion of  the  suit  it  had  advanced  in  value  so  as 
to  be  worth  $8,000  or  $10,000. 

Appellants  claimed,  as  damages,  the  differ- 
ence between  the  price  at  which  the  lot  waa 
offered  to  them  ana  its  actual  market  value  at 
the  time  when  the  messaire  should  have  been 
delivered  at  Chattanooga;  and  in  the  original 
declaration  the  statutory  penalty  of  $25  al- 
lowed by  the  Act  of  1886,  for  the  failure  to 
deliver  telegraphic  messages  within  a  reason- 
able time,  was  also  claimed. 

Appellee  demurred  to  the  original  declarar 
tion,  and  assigned,  in  substance,  for  special 
causes  of  demurrer,  that  no  cause  of  action  waa 
shown  in  the  declaration;  that  the  damages 
sued  for  were  not  actual  and  inunediate,  but 
remote,  contingent  and  speculative;  that  it  waa 
not  shown  that  plaintiffs  suffered  any  actual 
loss  by  the  alleged  negligence;  that  it  did  not 
appear  that  if  the  message  had  been  promptly 
delivered,  the  trade  for  the  land  would  have 
been  concluded;  that  the  statutory  penalty 
sought  to  be  recovered,  in  connection  with 
other  damages,  could  not,  under  the  Constitu- 
tion and  laws  of  the  United  States,  be  enforced. 

The  demiUTcr  was  sustained,  and  leave  given 
to  plaintiffs  to  amend,  and  an  amended  declara- 
tion was  filed,  and  to  it  there  was  a  demurrer. 
The  special  causes  of  demurrer  to  the  amended 
declaration  were,  in  effect,  the  same  as  those 
to  the  original,  with  the  additional  causes  that 
it  was  not  shown  that  the  agent  of  the  owner 
of  the  land  had  any  authority  in  writing  to  sell 
or  contract  for  the  sale  of  the  land,  and 
that  the  message  was  not  an  absolute,  but  a 
conditional,  acceptance  of  the  offer  made  by 
the  agent  of  the  owner  of  the  land. 

The  demurrer  to  the  amended  declaration 
was  also  sustained,  and,  appellants  declining- 
to  amend  further,  final  judgment  was  entered 
against  them;  and  they  appealed,  and  assign 
for  error  the  action  of  the  court  in  sustaining 
the  demurrers. 

In  any  view  of  the  case,  appellants  were  en- 
titled to  recover  nominal  damages,  the  amount 
paid  for  the  transmission  of  the  message,  if  no 
more,  and  for  that  reason  the  demurrers  should 
have  been  overruled.  Parks  v.  Alta  Col.  TeUg. 
Go.  18  Cal.  422;  Daughtery  v.  American  If. 
Teleg.  Co.  75  Ala.  168. 

But  they  should  have  been  overruled  on 
broader  grounds.  If  the  facts  stated  in  the  dec 
larations,  and  admitted  by  the  demurrers  to 
be  true,  do  not  constitute  a  good  cause  of  ac- 
tion against  the  telegraph  company,  it  is  diffi- 
cult to  conceive  what  would.    We  construe  the 
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message  to  be  an  acceptance  of  the  lot  on  the 
tenns  at  which  it  had  been  offered;  but  whether 
it  was  or  not,  and  whether  or  not  it  was  of 
itself  sufficient  to  close  the  trade  for  the  lot,  it 
is  alleged  in  the  declarations,  and  admitted  by 
the  demurrers,  that,  if  the  message  had  been 
promptly  transmitted  and  delivered,  appellants 
would  have  obtained  the  lot,  and  that  by  the 
delay  in  the  delivery  of  the  message  they  lost 
the  purchase,  and  suffered  the  loss  and  damages 
for  which  they  sue.  -These  aUegations  might 
have  been  avoided  by  facts,  but  not  by  de- 
murrer. ' 

In  the  face  of  the  admitted  fact  that  appel- 
lants would  have  procured  the  lot  and  a  good 
title  to  the  same,  if  their  message  had  been 
duly  delivered,  it  was  entirely  immaterial 
whether  Carothers,  the  alleged  agent,  had  writ- 
ten authority  to  sell  or  not.  That  might  have 
been  an  important  matter  in  a  suit  between  ap- 
pellantB  and  the  owner  of  the  lot,  touching  the 
validity  of  the  sale;  but  if  appellants  prove 
what  they  allege,  it  would  be  no  defense  to  the 
telegraph  company  for  a  violation  of  its  con- 
tract. 

It  is  true  that,  under  the  decision  of  the  Su- 
preme Ck>urt  of  the  United  States  inWeitern 
Union  Telegraph  Company  v.  Pendleton,  122  U. 
8.  a47  [80  L.  ed.  1187],  the  penalty  imposed  by 
our  statute  on  telegraph  companies  for  failure 
to  deliver  messages  within  a  reasonable  time, 
and  which  was  claimed  in  the  original  declara- 
tion, cannot  be  enforced,  because  the  message 
was  to  be  delivered  beyond  the  limits  of  the 
State;  but  that  was  no  cause  for  sustaining  the 
demurrer  to  the  original  declaration.  The 
statutory^  penalty  was  but  part  of  the  amount 
claimed  in  a  declaration  of  but  one  count.  The 
demurrer  was  to  the  whole,  and  not  to  a  part 
only,  of  the  declaration.  In  such  case,  the  de- 
murrer must  be  overruled.  1  Chitty,  PI. 
066. 

We  do  not  find  that  the  damages  claimed  fall 
within  the  catcjgory  of  being  too  speculative, 
remote  or  contmgent  to  be  recoverable.  On 
the  contrary,  they  appear  to  be  the  actusj  dam- 
ages that  resulted  directly  and  naturally  from 
the  breach  of  duty  and  contract  upon  which  the 
complaint  is  founded;  and  they  are  capable  of 
being  ascertained  and  established,  not  only  with 
reasonable  but  with  as  near  absolute  certainty 
as  any  class  of  damages. 

On  the  admitted  facts,  it  requires  no  expan- 
sion of  the  just  rdles  of  law  to  hold  the  tel- 
egraph company  liable  for  the  damages 
mimed.  It  seems  like  attempting  to  cut  the 
throat  of  common  sense,  and  knock  the  brains 
out  of  reason,  to  maintain  the  proposition  that 
a  man  sustains  no  loss  or  injury  cognizable  by 
law  when  he  is  offered  property  for  $8,000, 
worth  $5,000  in  the  market,  ana  which  he  is 
ready  and  anxious  to  buy,  but  is  prevented  from 
doing  so  by  negligence  such  as  is  disclosed  in 
the  record,  and  not  denied  or  avoided  by  any 
excuse  or  justification. 

In  RiUenhouae  v.  Independent  Line  Telegraph 
Ompany,  44  N.  Y.  268,  where  the  operator  of 
the  telegraph  company  made  a  mistake  in  the 
article  ordered  by  telegram,  it  was  held  that  the 
company  must  make  good  the  difference  be- 
tween the  price  of  the  article  actually  ordered, 
at  the  time  when  the  dispatch  should  have  been 
delivered,  and  the  price  of  the  same  article,  if 
8L.RA. 


it  had  been  purchased  as  soon  as  the  mistake 
was  discovered. 

In  U,  8,  Telegraph  Company  v.  Wenger,  55 
Pa.  262,  there  was  a  failure  by  the  telegraph 
company  to  deliver  a  message  to  buy  certain 
stock,  which  advanced  in  price  between  the 
time  when  the  message  should  have  been  deliv- 
ered and  the  time  It  was  purchased  under 
another  order.  It  was  held  that  the  company 
was  liable  for  the  amount  of  the  advance  in  the 
price  of  the  stock  between  those  dates. 

In  Weetem  Union  Telegraph  Company  v. 
Myer,  22  Fla.  687,  appellees,  ship  brokers  in 
Pensacola,  havinr  been  engaged  by  a  customer 
to  charter  a  vessel,  sent  a  telegram  to  their  cor- 
respondent in  Barbadoes,  making  an  offer  for 
the  charter  of  a  vessel.  The  offer  was  ac- 
cepted, and  a  message  s^nt  to  appellees  inform- 
ing them  of  the  acceptance,  but  it  was  not  de- 
livered to  them  by  the  telegraph  company. 
Their  correspondent  in  Barbadoes,  as  their 
agent,  sign^  the  usual  charter-party  for  appel- 
lees. Not  receiving  the  answer  to  their  mes- 
sage, they  told  their  customer  that  they  had 
fafied  to  charter  the  vessel;  whereupon  he 
chartered  another.  Two  weeks  afterwards  the 
vessel  came  to  Pensacola,  as  required  by  the 
charter-party,  signed  by  appellees*  agent  in 
Barbadoes.  They  wereconl|>ellcd  to  recharter 
the  vessel  at  a  loss,  and  it  was  held  that  the  tel- 
egraph company  was  responsible  to  appellees 
for  such  loss,  and  for  their  time  and  exertions 
in  rechartering  the  vessel. 

In  Daughtery  v.  American  Union  Telegraph 
Company,  75  Ala.  168,  it  was  decided  that 
where  a  telegraph  compEiny  receives,  and  for  a 
valuable  consideration  agrees  to  transmit  and 
deliver,  a  message,  directing  the  sale  of  cotton 
owned  by  the  sender,  and  without  lawful  ex- 
cuse fails  to  deliver  the  message  in  due  time,  the 
sender  may  recover  the  actual  damages  sus- 
tained by  the  fall  in  the  price  of  the  cotton 
between  the  time  it  would  have  been  sold  if  the 
message  had  not  been  delayed,  and  the  time  it 
was  actuaUy  sold;  with  the  qualification,  how- 
ever, that  so  soon  as  the  sencler  discovered  that 
his  message  had  not  been  forwarded  it  became 
his  duty,  within  a  reasonable  time,  to  repeat  the 
order  or  direction  to  sell,  or  to  take  other 
requisite  steps  to  prevent  further  loss. 

In  True  v.  International  Telegraph  Company, 
60  Maine,  9,  plaintiffs,  having  received  an  offer 
of  a  cargo  of  com  at  ninety  cents  per  bushel, 
delivered  to  the  telegraph  com])any,  to  be  sent 
to  the  person  making  the  offer,  the  following 
message :  '  *  Ship  cargo  named  at  ninety,  if  you 
can  secure  freight  at  ten."  The  message  was 
not  delivered  by  the  company,  by  reason 
whereof  plaintiffs  failed  to  obtam  the  corn  on 
the  terms  offered,  and  the  price  of  corn  and 
freight  immediately  advanced,  and  plaintiffs 
lost  the  profits  which  they  might  have  made 
thereon.  It  was  announced  by  the  court  that 
the  measure  of  damages  recoverable  in  the  case 
was  the  difference  between  the  price  named  in 
the  offer  and  that  which  plaintiffs  would  have 
been  obli^d  to  pay  at  the  same  place,  in  order 
by  due  diligence,  after  notice  of  failure  to  de- 
liver their  telegram,  to  purchase  the  like  Qual- 
ity and  quantity  of  corn,  with  the  same  rule  in 
relation  to  the  freight. 

In  Western  Union  Telegraph  Company  v. 
Fatman,  78  Ga.  285,  a  ship  broker  desired  to 
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furnish  a  vessel  for  the  use  of  another  person, 
and,  if  he  had  done  so»  he  would  have  been  en- 
titled to  certain  commissions  for  his  services. 
He  dispatched  to  Liverpool  for  a  vessel,  and  a 
message  requiring  immediate  reply,  and  offer- 
ing a  suitable  vessel,  was  delivered  to  a  tel- 
egraph company  to  be  communicated  to  the 
broker;  but  the  company  failed  to  deliver  it  to 
bim  within  a  reasonable  time,  and  on  that  ac- 
count the  vessel  was  not  obtained.  The  broker 
sued  the  telegraph  company,  and  recovered 
judgment  for  the  amount  of  the  commissions 
he  would  have  earned  if  the  message  had  been 
promptly  delivered,  and  the  vessel  had  been 
secured;  and  the  judgment  was  affirmed  by  the 
Supreme  Court  of  (Borgia. 

In  Parks  v.  Alia  California  Telegraph  Com- 
pany, 13  Cal.  422,  Par^  delivered  a  dispatch 
to  the  telegraph  company,  authorizing  his 
agent  to  secure  a  debt  due  him  from  a  third 
party  by  attachment.  By  the  negligence  of  the 
company  in  transmitting  the  message,  other 
creditors  obtained  the  first  attachment,  and 
seized  the  whole  of  the  property  of  the  debtor. 
The  court  considered  that  the  question  of  dam- 
ages was  one  of  facr,  and  found  no  difficulty  in 
the  case  as  far  as  ascertaining  the  amount  of 
damages  or  the  cause  of  them  was  concerned, 
and  held  that  Parks  was  entitled  to  recover 


from  the  telegraph  company  the  amount  of  his 
debt,  if  he  could  show  that  it  was  lost  in  con- 
sequence of  the  negligence  of  the  company. 

These  cases,  and  others  to  the  same  etfect, 
which  might  be  cited,  impose  no  new  or  un- 
usual burdens  on  telegraph  companies.  They 
simply  apply  old  principles  to  new  conditions. 
Such  companies  undertake  to  serve,  and  are 
under  obligation  to  serve,  the  public  generally 
— all  who  choose  to  employ  them.  Their  oc- 
cupation is  one  of  a  pubhc  nature.  The  rapid- 
ity and  accuracy  with  which  they  communicate 
intelligence  commend  them  to  popular  favor 
and  confidence.  Much  of  the  business  and  of 
the  most  important  affairs  of  life  are  affected 
and  controlled  by  telegraph  companies.  Neg- 
ligence and  unreasonable  delay  in  their  opera- 
tions would  impair  their  usefulness,  and  render 
them  a  source  of  danger,  rather  than  of  advan- 
tage tolhe  public,  if  the  law  afforded  no  rem- 
e(fy.  The  law  requires  that  their  contracts 
shall  be  performed  in  good  faith,  and  that  their 
functions  shall  be  discharged  with  reasonable 
care,  and  that  they  shall  answer  in  damages  for 
losses  and  injuries  that  may  be  traced  directly, 
or  with  reasonable  certainty,  to  their  neg- 
ligence. 

Judgment  reversed,  demurrers  overnUed,  and 
cause  remanded. 
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1.  A  leM  degi'oo  of  care  Is  required  of  a 

raUroad  company  in  regard  to  the  condition  of 


the  approaches  to  its  oars,  such  as  platforms 
balls,  stairways,  etc.,  than  that  of  the  roadbed, 
machinery,  etc.;  the  rule  belner  that  in  regard  to 
the  former  the  company  is  bound  simply  to  exer- 
cise ordinary  care  in  view  of  the  dangers  to  be  ap- 
prehended. 

2.  Where  mn  elevated  railroad  eompany 

has  provided  a  suitable  covering  for  the  stfUrcase 
leading  to  its  station,  a  rubber  tip  for  each  step 


NOTB.— iZaflroacb  as  carriers  bound  to  furfiish  tafe 
approaches,  plotf ortiu,  etc. 

Railway  companies  are  bound  to  keep  in  a  safe 
condition  all  portions  of  their  platforms  and  ap- 
proaches thereto,  to  which  the  public  do  or  would 
naturally  resort,  and  all  portions  of  their  station 
.grounds  reasonably  near  to  the  platforms,  where 
pasBengers,  or  those  who  have  purchased  tickets 
with  a  view  to  take  passage  on  their  cars,  would 
naturally  or  ordinarily  be  likely  to  go.  McDonald 
V.  Chicago  &  N.  W.  K.  Co.  88  Iowa,  IZi;  Burgees 
V.  Great  Western  R.  Co.  6  C.  B.  N.  S.  928;  Croes  v. 
Lake  Shore  &  M.  S.  R.  Co.  (Mich.)  14  West.  Bep.  181: 
Martin  v.  Great  Northern  R.  Co.  16  C.  B.  (81  Bng. 
C.  L.)  179;  2  Wood,  Railway  Law,  p.  1186;  Smith, 
Neg.  Whit.  ed.  817. 

In  its  approaches  to  its  trains,  and  at  its  statkm 
grounds,  a  railroad  company  is  held  to  the  exer- 
cise of  reasonable  care  for  the  safety  of  its  passen- 
gors,butnot  the  utmost  which  human  care  and 
foresight  can  furnish,  in  providing  egress  from  its 
premises.  Moreland  v.  Boston  &  P.  R.  Corp.  1  New 
Eng.  Rep.  009, 141  Mass.  3L 

The  law  requires  of  railroads  to  provide  reason- 
ably safe  landings  for  its  passengers,  as  also  like 
means  of  access  to  and  egress  from  its  stations  and 
premises. 

The  law  requires  due  regard  for  the  safety  of  pas- 
sengers, as  well  as  in  the  location,  construction  and 
arrangement  of  their  station  buildings,  platforms 
and  means  of  egress.  Stafford  v.  Hannibal  ft  St.  J. 
8  L.  R.  A. 


R.  Co.  4  West.  Rep.  708. 2S  Mo.  App.  888.    See  Palmer 
V.  Pa.  Co.  anU,  SB,  Ul  N.  Y.  488. 

They  are  under  obligations  to  provide  reasonable 
accommodations  at  stations  for  passengera  who  are 
invited  and  expected  to  travel  on  their  trains.  Mo- 
Donald  V.  Chicago  &  N.  W.  R.  Co.  »  Iowa,  U4; 
Bennett  v.  Louisville  ft  N.  R.  Co.  108  U.  S.  677  (M  L. 
ed.  235);  Imhoff  v.  Chicago  ft  M.  R.  Co.  20  Wis.  844; 
Stewart  v.  International  ft  G.  N.  R.  Co.  68  Tex.  880; 
Columbus  ft  I.  C.  R.CO.  v.  Farrell,  81  Ind.  408;  Knight 
V.  Portland,  S.  ft  P.  R.  Co.  56  Maine,  284;  Gaynor  v. 
Old  Colony  ft  N.  R.  Co.  100  Mass.  211;  Sweeny  v. 
Old  Colony  ft  N.  R.  Co.  10  Allen,  878. 

Carriers  are  bound  to  provide  safe  alighting 
places,  and  are  bound  by  the  direction  of  their  em- 
ployte  representing  such  places  to  be  safe.  Cinoin - 
naU,  H.  ft  L  R.  Co.  v.  Carper,  U  West.  liep.  286,  112 
Ind.  20. 

Dtfjret  of  care  required. 

While  it  Is  the  duty  of  a  railroad  company  to  keep 
its  platform  and  approaches  safe  and  convenient 
for  the  ingress  and  egress  of  passengers  to  and 
from  its  cars,  the  rigor  of  the  rule  which  requires 
it,  out  of  considerations  of  public  policy,  to  exer- 
cise the  highest  possible  diligence  for  the  benefit 
of  the  passenger  while  in  the  actual  progress  of 
his  Journey,  and  hold  it  responsible  for  the  slight- 
est  defect  in  its  machinery,  track  and  appllanoes, 
is  measurably  relaxed  with  respect  to  its  platform 
and  approaches.  Pendleton  Street  R.  Co.  v.  8hlres« 
18  Ohio  St.  265;  Thompson,  Carriers,  104,  200.  214 


1889. 


Ebllt  v.  Manhattan  R.  Co. 


75 


and  a  band  rail  on  each  side  to  aid  panengera  in 
going  up  and  down,  its  failure  to  throw  ashes  or 
sawdust  upon  the  steps  during  the  continuance 
of  aSstorm  of  sleet  and  snow  which  lasts  from  mid- 
night to  4  o^dock  in  the  morning,  and  which  ren- 
.  ders  the  sidewalks  very  slippery,  or  to  clean  olf 
the  steps  within  two  hours  after  the  termination 
of  the  storm,  is  not  such  negligence  as  to  render 
it  liable  for  the  injuries  resulting  to  a  passenger 
from  falling  upon  the  steps  while  attempting  to 
descend  them,  especially  where  he  knows  of  the 
storm  and  its  effects. 

(March  &.  1889.) 

APPEAL  by  defendant,  from  a  judgment  of 
the  Greneral  Term  of  the  Superior  Court  of 
the  City  of  New  York  affirming  aiudgment  of 
the  Tnal  Term  in  favor  of  plaintiff  in  an  action 
to  recover  damages  for  personal  injuries  re- 
sulting in  death.     Reverted, 

In  txie  early  morning  of  January  17,  1886, 
plaintiff's  intestate  was  a  passenger  on  defend- 
ant's road.  He  left  the  train  at  116th  Street 
and  Third  Avenue,  and  while  descending  the 
stairway  to  the  street  he  slipped  and  fell  to  the 
ground.  He  received  severe  in  juries,  from  the 
effects  of  which  he  died  within  a  few  days 
thereafter. 

Further  facts  appear  in  the  opinion. 

Me$9r$,  How&rd  Townaend  and  Brain- 
jtrd  Tolls,  for  appellant: 

The  use  of  railway  platforms  and  their  ap- 
proaches is  attended  only  with  ordinary  dan- 
gers and  requires  only  orainary  care. 

Morris  v.  N,  T.  Cent,  d  H,  B.B.  Co,  9  Cent, 
Rep.  288,  106  N.  Y.  678;  Lafflin  v.  Buffalo  A 
B.W,  B.  Co.  7  Cent.  Rep.  793,  106  N.  Y.  186; 
Weston  V.  N.  T,  Elevated  R,  Co,  78  N.  Y.  595; 
Kdly  V.  N,  T,  d  S,  B.  R,  Co,  11  Cent.  Rep. 
874,  109  N.  Y.  44;  Pa,  Co,  v.  Marion,  2  West. 
Rep.  284,  104  Ind.  289;  Carpenter  v.  Boston  A 
A.  R.  Co.  97  N.  Y.  494;  Beard  v.  Conn,  d  P, 
R.  R.  Co.  48  Vt.  101;  MeKone  v.  MieJi.  Cent. 


R.  Co,  51  Mich.  601;  Bt,  Louis,  I.  M,  d  8.  R. 
Co.  V.  Fairbaim,  48  Ark.  491 ;  Moore  v.  Wabash, 
8t,  L,  d  P,  R,  Co.  84  Mo.  481;  Moses  v.  Louis- 
Tille,  N.  0.  d  T,  R.  Co,  89  La.  Ann.  649;  Crou 
V.  Lake  8/iore  d  M.  S,  R.  Co,  (Mich.)  14  West. 
Rep.  181;  Buenemannv.  St,  Paul,  M.  dM,  R, 
Co.  82  Minn.  890;  Foulkes  v.  Metropolitan  Dist. 
R,  Co,  L.  R.  4  C.  P.  Div.  267;  BaUman  v.  N.  7, 
CetU,  dU,  R,  R,  Co,  14N.Y.  8.  R  454, 47  Hun. 
429;  Moreland  v.  Boston  d  P.  R.  Corp,  1  New 
Eng.  Rep.  909,  141  Mass.  81;  PittOmrgh,  Ft, 
W,  d  C.  R.  Co,  V.  Brigham,  29  Ohio  St.  874. 

Mr.  Henry  H.  Spelmaii«  with  Mr.  Aah- 
bel  P.  Fitch,  for  respondent: 

The  defendant  was  bound  to  use  all  human 
care,  caution  and  skill  to  provide  safe  ingress 
and  egress,  and  to  use  all  care  and  diligence 
that  a  very  cautious  human  being  would  ex- 
ercise 

Weeton  v.  N,  T,  Slevated  R.  Co.  10  Jones  & 
S.  156,  73  N.  Y.  696;  Hulbert  v.  N,  T.  Cent. 
R,  Co.  40  N.  Y.  150. 

A  passenger  when  leaving  a  railroad  car  has 
a  right  to  assume  that  the  oom^Miny  will  pro- 
vide a  safe  passage  from  the  train. 

BrasseU  v.  N.T,  Cent,  d  H,  R,  R.  Co,  84  N. 
Y.  241. 

The  responsibility  of  a  common  carrier  for 
the  safety  of  passengers  does  not  cease  until 
they  have  reasonable  opportunity  to  leave  the 
premises  of  the  carrier,  and  which  requires  due 
regard  for  the  safety  of  the  passenger,  as  well 
in  the  location,  construction  and  arrangement 
of  their  station  buildings,  platforms  ana  means 
of  egress  as  in  their  previous  transportation. 

QaynoT  v.  Old  Colony  d  N.  R.  Co,  100  Mass. 
208;  2  Shearm.  &  Redf.  Neg.  4th  ed.  g  607. 

It  is  the  company's  duty  to  use  the  utmost 
care  to  provide  passengers  with  safe  access  to 
the  train  and  to  prevent  the  interposition  of  any 
obstacle  exposing  them  to  danger,  so  far  as  hu- 
man skill  and  foresight  can  guard  against  it. 

Warren  v.  Fitchburg  R.  Go,  8  Allen,  227. 


Pa.  Co.  V.  Marion,  2  West.  Rep.  296,104  Ind.  280. 
The  decree  of  oare  required  of  railroad  oompanles 
as  carriers  of  paflBengers  is  not  fixed  solely  by  the 
relation  of  carriers  and  passengers;  it  is  measured 
by  the  oonaequenoe  wtdoh  may  follow  the  want  of 
care.  Moreland  y.  Boston  ft  P.  R.  Corp.  1  New  Eng. 
Bap.  90e,  141  Mass.  81. 

jyutv  to  furnish  HgMs  and  guards. 

It  is  the  dnty  of  a  railroad  to  furnish,  at  night, 
sufficient  lights  to  securely  guide  the  way  and  the 
steps  of  their  passengers,  as  well  as  servants  neces- 
sary to  inform  them  as  to  the  location  of  the  trains 
and  the  usual  and  safest  way  of  reaching  them. 
Moeee  v.  liouisville,  N.  O.  &  T.  R.  Co.  80  La.  Ann. 
648. 

For  a  neg^leot  to  light  and  guard  their  platforms 
they  are  liable  for  injuries  resulting  (Stafford  v. 
Hannibal  ft  St.  J.  R.  Co.  4  West.  Rep.  700,  22  Mo. 
App.  838;  Patten  v.  Chicago  ft  N.  W.  R.  Co.  82  Wis. 
S2I;  Beard  v.  Conn,  ft  P.  R.  Co.  48  V 1. 101;  Knight  v. 
Portland  S.  ft  P.  B.  Co.  56  Maine,  284;  Peniston  v. 
QfkstLgo,  St.  li.  ft  N.  O.  R.  Co.  84  La.  Ann.  777);  and 
from  a  foOure  to  provide  suitable  lights  to  enable 
pasBeogeni  safely  to  leave  the  premises.  Patten  v. 
Chicago  ft  N.  W.  R.  Co.  82  Wis.  524;  Nicholson  v. 
Lancashire  ft  Y.  B.  Co.84  L.  J.  N.S.  Exoh.  84;  Bir- 
kett  V.  Whitehaven  Junction  R.  Co.  4  Hurht.  ft  N. 
730;  Martin  v.  Great  Northern  R.  Co.  16  C.  B.  180; 
Gomman  v.  Bastero  Counties  B.  Co.  4  Hurlst.  ft  N* 
TBI;  Toomey  v.  London,  B.  ft  &  C.  R.  Co.  3.C.  B.  N. 
3  L.  R,  A. 


S.  14B;  Foy  y.  London,  B.  ft  8.  C.  R.  Co.  18  C.  B.  N. 
S.  225.  See  New  York,  C.  ft  St.  L.  R.  Co.  v.  Doane. 
1  L.  R.  A.  167  note;  2  Wood,  Railway  Law.  p.  1168; 
Smith,  Neg.  Whit.  ed.  818. 

But  the  carrier  need  not  keep  its  premises  at  a 
station  safely  lighted  for  one  who  has  entered  to 
take  a  train,  and,  after  learning  that  the  last  train 
for  his  desired  destination  has  left,  remains  there. 
Heinlein  v.  Boston  ft  P.  R.  Corp.  (Mass.)  6  New 
Eng.  Rep.  826. 

The  question  as  to  whether  a  station  and  its 
grounds  are  sufficiently  lighted  is  one  of  fact;  they 
must  be  sufficiently  light  to  enable  strangers  safely 
to  get  upon  or  leave  the  premises.  Martin  v.  Oreat 
Northern  R.  Co.  16  C.  a  170;  Birkett  v.  Whitehaven 
Junction  R.  Co.  4  Hurlst.  ft  N.  730. 

The  negligence  complained  of  in  an  action  for 
damages  being  the  failure  of  the  company  to  pro- 
vide a  light  at  the  ticket  office,  where  plaintiff  was 
injured  by  falling  from  the  platform  in  the  dark, 
although  the  f aU  was  caused  by  a  false  step,  it  can- 
not be  assumed,  as  a  matter  of  law,  that  the  want 
of  a  light  was  not  the  efficient  cause  of  the  false 
step  and  the  consequent  fall .  Alabama  O.  8.  R.  Co . 
V.  Arnold,  80  Ala.  600. 

(Mioationa;  extent  of. 

The  obligation  of  exercising  care  in  keeping  their 

platforms  and  grounds  in  a  safe  condition  extends 

not  only  to  passengers,  but  to  those  who  come  upon 

the  premises,  having  business  with  the  company. 
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UNITED  STATES  CIRCUIT  COURT  EASTERN  DISTRICT  OF  MICHIGAN. 


Bernard  REIN  et  ah 

V. 

John  N.  CLAYTON  et  al. 
(....Fed.  Rep ) 

*  A  eourt  of  equity  has  no  Jurisdiction  to 
ei^oin  the  imrin^^ment  of  an  invention  be- 
fore a  patent  has  been  issued,  notwithstanding  an 
application  for  the  same  has  been  made,  and  is 
still  pending  in  the  patent  office. 

(January  12, 1880.) 

BILL  in  eauity,  to  enjoin  the  use  of  an  in- 
vention alleged  to  belong  to  plaintiffs,  but 
for  which  letters  patent  hM  not  been  issued. 
Bill  dmnissed. 

The  articles,  the  manufacture  and  sale  of 
which  were  sought  to  be  enjoined, were  plumb- 
ers' furnaces  and  burners  for  which  an  ap- 
plication for  letters  patent  was  made  Septem- 
ber 11,  1888. 

The  point  at  issueisf ully  stated  in  the  opinion. 

Mr.  AlezsAder  Brown,  for  plaintiffs: 

A  competent  court  has  jurisdiction  to  ^nt 
a  preliminary  or  temporary  iujjunction.pnor  to 
the  issuance  of  a  patent  restraming  a  defendant 
from  manufacturmg  or  selling  ^e  invention 
of  a  complainant. 

Butler  V.  Ball,  28  Fed.  Rep.  754,  and  the 
cases  therein  cited. 

So  long  as  the  defendants  were  in  the  em- 
ployment of  complainants  they  acquiesced  in 
the  complainants'  claim  of  ownership.  Acqui- 
escence is  a  good  ground  for  a  preliminary  in- 
junction. 

Grov&r  &  Baker  Setoing  Machine  Co.  v.  Wil- 
liams,  2  Fisher,  Pat.  Cas.  134. 

Mr,  Gebrspe  W.  Radford,  for  defendants: 

This  court  nas  no  jurisdiction  to  entertain  a 
bill  praying  for  an  injunction  pending  com- 
plainants' application  ix>r  a  patent.  The  case 
of  Butler  v.  Ball,  28  Fed.  Rep.  754,  cited  by 
complainants,  is  not  conclusive  in  this  court, 
and  is  not  a  well  reasoned  case. 

Section  629  of  the  United  States  Revised 
Statutes  vests  the  court  with  jurisdiction  under 
the  Patent  Laws.  Section  4921,  which  is  a  sec- 
tion of  the  Patent  Laws,  provides  that  that  juris- 
diction shall  only  be  exercised  when  the  right 
has  been  "secured  by  patent." 

The  statutes  have  provided  for  a  thorough 
and  exhaustive  examination  of  the  invention 
sought  to  be  patented. 

BeckendoTfer  v.  Faber,  92  U.  S.  847  (23  'L. 
ed.  719). 

It  was  the  intention  of  Congress  that  before 
an  inventor  could  proceed  in  a  court  of  law  or 
in  chancery,  to  enforce  his  rights,  he  must  first 
invest  his  invention  with  the  prima  fade  re- 
spect accorded  it  ibv  a  patent;  and  it  was  not 
intended  that  the  circuit  courts  should  usurp 
thepowers  of  the  commissioner. 

Tne  Supreme  Court  of  the  United  States  in 
the  case  of  MoMtt  v.  Oarr,  «6  U.  S.  1  Black, 
278  (17  L.  ed.  207),  held  that  where  the  plaint- 
iff in  a  suit  at  law  surrendered  his  patent  pend- 
ing the  suit  for  the  purpose  of  a  reissue,  the 

«Head  note  by  Bbown,  J, 
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suit  went  down  with  surrender  of  the  patent. 
See  Peek  v.  CoUins,  108  U.  S.  680  (28  L.  ed. 
512). 

Brown*  «7i ,  delivered  the  following  opinion: 

We  are  confronted  upon  the  threshold  of 
this  case  with  the  important  question  whether 
an  inventor  can  maintain  a  bill  for  an  injunc- 
tion before  the  issue  of  a  patent.  The  question 
has  been  directly  decided  in  but  a  single  cade, 
viz.,  Butler  v.  BaU,  28  Fed.  Rep.  754;  and  it 
is  upon  this  case  alone  that  plaintiffs  rely  for 
the  maintenance  of  this  suit.  The  learned 
Judge  who  delivered  the  opinion  in  this  case, 
does  not  discuss  the  question  upon  principle, 
but  cites  two  authorities  as  settling  it  in  favor 
of  the  jurisdiction. 

The  first  case  {Evaru  v.  Weiss,  2  Wash.  C. 
Ct.  842)  was  an  action  at  law  against  a  x>erson 
who  had  made  use  of  plaintiff's  invention  for 
some  years  prior  to  the  passage  of  a  special  Act 
granting  him  a  patent  for  such  invention,  and 
the  (juestion  was,  whether  he  was  liable  as  an 
infringer,  for  using  the  improvement  after  he 
had  received  notice  of  the  granting  of  plaint- 
iff's patent;  and  the  court  held  that  he  was, 
notwithstanding  a  proviso  in  the  special  Act 
that  "No  person  who  shall  have  used  the  said 
improvements,  or  erected  the  same  for  use,  be- 
fore the  issuing  of  said  patent,  shall  be  liable 
therefor." 

In  delivering  the  opinion  Mr.  Justice  Wash- 
ington observea  that  "The  right  to  the  patent 
belongs  to  him  who  is  the  first  inventor,  even 
before  the  patent  is  granted;  and  therefore  any 
person  who,  knowing  that  another  is  the  first 
inventor,  yet  doubting  whether  that  other  will 
ever  apply  for  a  patent,  proceeds  to  construct 
a  machine  of  which  it  may  afterwards  appear 
he  is  not  the  first  inventor,  acts  at  his  peril, 
and  with  a  full  knowledge  of  the  law  that,  by 
relation  back  to  the  first  Invention,  a  subse- 
quent patent  may  cut  him  out  of  the  use  of 
tne  machine  thus  erected." 

It  is  entirely  clear  tlmt  in  saying  that  the 
right  to  the  patent  belongs  to  the  first  inventor, 
even  before  the  patent  is  granted,  he  refers  only 
to  the  plaintiff's  property  in  his  invention,  and 
his  right  to  a  patent  therefor,  and  not  to  his 
right  to  enioin  an  infringer  before  the  patent  is 
issued.  The  real  question  was  whether  the  de- 
fendant, who  had  purchased  the  patented  arti- 
cle before  the  patent  was  issued,  and  was  then 
using  it,  had  the  right  to  continue  to  use  it  after 
the  patent  was  granted;  and  it  was  held  that  he 
had  not.  The  principle  of  this  case  was  sub- 
sequently afllrmed  by  the  supreme  court  in 
Ef}ans  V.  Jordan,  18  tJ.  S.  9  Cranch,  199  [8  L. 
ed.  704]. 

In  the  other  case,  also  (Jones  v.  Sewatt,  $ 
Fish.  Pat.  Cas.  848),  suit  was  brought  upon 
letters  patent;  and  in  opening  his  opinion  lir. 
Justice  Clifford  made  the  incidental  remark 
that  inventions  lawfully  secure  by  letters 
patent  are  the  property  of  the  inventors,  and 
as  much  entitled  to  legal  protection  as  any 
other  species  of  property.  "They  are  indeed 
property,  even  before  they  are  patented,  and 
continue  to  be  such,  even  without  that  protec- 
tion, until  the  inventor  abandons  the  same  to 
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the  public,  unless  he  suffers  the  patented  prod- 
uct to  be  in  public  use  or  on  sale,  with  his 
consent  and  allowance,  for  more  than  two  years 
before  he  files  his  application." 

He  is  evidently  speaking  here  of  the  right  of 
an  inventor  to  a  patent  in  case  he  makes  his 
application  within  two  years  after  'his  device 
has  been  made  public;  and  this  rij^ht  is  a 
species  of  property  which  remains  unimpaired 
ourin^  the  continuance  of  the  two  years.  But 
there  is  no  intimation  here  that  the  inventor 
may  apply  for  an  injunction  before  his  right  is 
lawfully  secured  by  letters  patent;  indeed,  the 
intimation  is  the  other  way.  He  is  evidently 
speaking  of  the  same  right  of  property  to 
which  jvr.  Justice  Hunt  aUudes  in  Celluloid 
Manufacturing  Gompanjf  v.  Goodyear  Dental 
Vulcanite  (hmpany,  18  Blatchf .  875.  888. 

"8o  far  as  the  plaintiff's  own  use  or  manu- 
facture is  concerned,  it  needs  no  Act  of  Con- 
gress to  enable  it  to  make,  use  and  vend  the 
article,  and  it  obtains  no  such  right  from  Con- 
gress. The  benefit  of  the  Patent  Law  is  that 
the  plaintiff  may  prevent  others  from  making, 
using  or  vending  its  invention.  To  itself,  to 
its  own  right  to  make,  use  or  vend,  no  right  or 
authority  is  added  by  those  statutes." 

We  think  that  neither  of  these  cases  is  au- 
thority for  the  proposition  laid  down  in  the  case 
of  Butler  v.  BaU, 

Let  us  now  examine  the  question  upon  prin- 
ciple. At  common  law  there  was  no  special 
property  in  an  invention,  because  the  policy  of 
the  taw  was  opposed  to  this  as  to  all  other 
monopolies.     Walk.  Pat.  159. 

Ladeed,  the  inventive  genius  of  the  English 
speaking  x)eople  did  not  begin  to  manifest  it- 
self to  any  considerable  extent  before  the  mid- 
dle of  the  last  century,  and  it  is  only  within  the 
past  sixty  years  that  the  business  of  the  patent 
office  has  been  considered  of  any  great  import- 
ance. Patents  for  inventions  were  at  first 
treated  as  a  royal  prerogative,  and  granted  as 
a  matter  of  favor,  and  never  as  a  legal  right. 
They  were  in  fact  a  branch  of  that  extensive 
system  of  monopolies  which  became  so  odious 
during  the  reign  of  Elizabeth  and  her  succes- 
sors, the  Stuarts. 

In  the  reign  of  James  I.  a  statute  known  as 
the  ''Statute  of  Monopolies"  was  passed,  de- 
claring all  monopolies  contrary  to  law,  and 
void,  except  as  to  patents,  not  exceeding  the 
grant  of  fourteen  years,  to  authors  of  new  in- 
ventions, and  some  others  not  material  to  be 
noticed  here.  This  was  the  earliest  recogni- 
tion of  the  rieht  of  an  inventor  to  a  monopoly 
of  the  manu&cture,  sale  and  use  of  his  inven- 
tion. It  still  remained,  however,  a  roval  pre- 
rogative, which  was  granted  or  refused  at  the 
pteuure  of  Uie  Crown.  This  statute  was  fol- 
lowed by  others,  securing  to  the  inventor  a 
monopoly,  as  a  matter  of  right,  and  providing 
the  proper  machinexy  for  procuring  and  en- 
forcing it. 

In  this  country  patents  have  been  recognized 
as  existing  only  by  virtue  of  positive  law.  The 
ConstitutS>n  oi  the  United  States  conferred  up- 
on Congress  the  power  "to  promote  the  prog- 
ress of  science  and  useful  art  by  securing  for 
lindt^  times,  to  authors  and  inventors,  the 
exclusive  rii^ht  to  their  respective  writings  and 
d]sa>v6rie8.'^'  The  adoption  of  the  Constitu- 
tkm  was  followed  the  next  year  by  the  first 
8L.R.A. 


federal  statute  upon  the  subject,  which  became 
the  foundation  of  the  Patent  Law  of  this  coun- 
try. 

That  the  right  of  an  inventor  to  a  monopoly 
is  purely  a  feature  of  the  statute  was  recognized 
by  the  supreme  court  in  Brown  v.  Ducliesne,  60 
U.  S.  19  How.  188.  195  [15  L.  ed.  595,  599],  in 
which  Mr.  Chief  Justice  T^Luej  observed: 

"But  the  right  of  property  which  the  paten- 
tee has  in  his  invention,  and  his  right  to  its 
exclusive  use,  is  derived  altogether  from  these 
statutory  provisions;  and  this  court  has  al- 
ways held  that  an  inventor  has  no  right  of 
propertv  in  his  invention,  upon  which  he  can 
mamtain  a  suit,  unless  he  obtains  a  patent  for 
it,  according  to  the  Acts  of  Congress;  and  that 
his  rights  are  to  be  regulated  and  measured  by 
these  laws,  and  cannot  go  beyond  them." 

Still  stronger  language  is  used  by  him  in 
Qayler  v.  Wilder,  51  U.  g.  10  How.  477,  498  [18 
L.  ed.  504],  in  which  he  says: 

•*The  inventor  of  a  new  and  useful  improve- 
ment certainly  has  no  exclusive  right  to  it,  un- 
til he  obtains  a  patent.  This  right  is  created 
by  the  patent,  and  no  stdt  can  be  maintained  by 
the  inventor  against  anyone  for  using  it  before 
the  patent  is  issued.  But  the  discoverer  of  a 
new  and  useful  improvement  is  vested  by  law 
with  an  inchoate  right  to  its  exclusive  use, 
which  he  may  perfect  and  make  absolute  by 
proceeding  in  the  manner  the  law  requires  .  .  . 
The  monopoly  did  not  exist  at  common  law, 
and  the  rights,  therefore,  which  may  be  exer- 
cised under  it,  cannot  be  regulated  by  the  rules 
of  the  common  law.  It  is  created  by  the  Act 
of  Congress;  and  no  rights  can  be  acquired  in 
it  unless  authorized  by  statute,  and  in  the  man- 
ner the  statute  prescribes." 

And  in  the  recent  unreported  case  of  Marsh 
V.  Nichols,  128  U.  S.  612  [82  L.  ed.  541],  ap- 
pealed from  this  court,  in  which  the  point  de- 
cided was  that  a  patent  not  signed  by  the  secre- 
tary of  the  interior  is  absolutely  voi<!,  it  is  said: 

*'The  invention  is  the  product  of  the  invent- 
or's brain,  and,  if  made  known,  would  be 
made  subject  to  the  tise  of  anyone,  if  that  use 
were  not  secured  to  him.  Such  security  is  af- 
forded by  the  Act  of  Congress,  when  his  prior- 
ity of  invention  is  established  by  the  officers  of 
the  patent  office,  and  the  patent  is  issued.  The 
patent  is  the  evidence  of  his  exclusive  right  to 
his  use  of  the  invention.  It  therefore  may  be 
said  to  create  a  property  interest  in  that  inven- 
tion. Until  the  patent  is  issued,  there  is  no 
property  right  in  it;  that  is.  no  such  right  as 
the  inventor  can  enforce.  Until  then  there  is 
no  power  over  its  use,  which  is  one  of  the  ele- 
ments of  a  right  of  property  in  anything  ca- 
pable of  ownership." 

A  similar  observation  was  made  by  Judge 
Shepley  in  American  Machine  Company  v. 
American  Tool  dh  Machine  Company,^  Fish.Pat. 
Cas.  284,  294.  "An  inventor,"  says  he,  *  'has  no 
right  to  his  invention  at  common  law.  He  has 
no  right  of  property  in  it  originally.  The  right 
which  he  derives  is  the  creature  of  statute  and 
of  grant."  See  also  Sargent  v.  Seagrave,  2 
Curt.  558,  555. 

The  power  of  a  court  to  deal  with  patents  is 
now  regulated  by  the  55th  section  of  the  Pa- 
tent Act  of  1870,  incorporated  into  Rev.  Stat 
§  4921,  which  declares  that  "The  several  courts 
vested  with  jurisdiction  of  cases  arising  under 
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the  Patent  Laws  shall  have  power  to  ^raDt  in- 
juQCtioDS,  according  to  the  course  ana  princi- 
ples of  the  courts  of  equity,  to  prevent  violation 
of  any  rights  secured  by  patent,  on  such  terms 
as  the  court  may  deem  reasonable." 

It  is  impcMssible  to  deduce  from  this  language 
any  recognition  of  a  power  to  grant  such  in- 
junction before  the  right  has  been  "secured  by 
patent."  Indeed,  if  it  does  not  absolutely  in- 
hibit that  power,  it  points  very  strongly  in  that 
direction.  While  no  court  has  decided  that  it 
would  not  ^^rant  an  injunction  after  application 
for  but  prior  to  the  issue  of  a  patent,  it  has 
been  frequently  held  that  after  a  patent  has 
been  surrendered  no  action  will  lie  upon  it,  and 
all  actions  founded  upon  it  abate,  notwith- 
standing an  application  for  a  reissue  for  the 
same  be  pending.  Moffltt  v.  Garr,  66  U.  S.  1 
Black,  278  [17  L.  ed.  307];  Peck  v.  CoUins,  108 
U.  S.  664  [36  L.  ed.  514]. 

This  particular  defect  has  since  been  reme- 
died by  the  Act  of  1870,  declaring  that  the 
surrenaer  shall  take  effect  upon  the  issue  of 
the  amended  patent;  but  the  principle  of  these 
decisions  is  not  affected.  Now,  if  a  bill  will 
not  lie  upon  a  patent  surrendered,  though  an 
application  for  a  reissue  be  pending,  it  is  im- 
possible to  see  upon  what  ground  it  can  be 
sustained  before  any  patent  whatever  has  been 
issued. 

There  are  also  certain  practical  difficulties  in 
the  way  of  assuming  jurisdiction  of  a  bill  like 
the  one  under  consideration.  Courts  of  lustice 
have  no  original  cognizance  of  the  subject  of 
inventions.  Congress  has  provided  a  commis- 
sioner of  patents,  has  furnished  him  with  a 
library  of  such  scientific  works  and  periodicals, 
both  foreign  and  American,  as  may  aid  him  in 
the  discharge  of  his  duties,  with  copies  of 
models  of  all  patents  heretofore  granted,  to- 
gether with  a  large  corps  of  intelligent  and 
experienced  assistants,  whose  duty  it  is  to  ex- 
amine every  application;  to  compare  it  with 
patents  previously  issued  (that  two  may  not  be 
issued  for  the  same  invention^;  to  correct  the 
specifications  and  claims;  to  give  notice  to  the 
patentee   of  interferences;  and   to  determine 


auestions  of  priority  between  rival  inventors  of 
le  same  device. 

It  is  a  matter  of  common  knowledge  that  the 
commissioner  is  in  the  habit  of  limiting,  alter- 
ing and  expunging  claims,  and  that  U  is  im- 
possible to  say,  after  the  specifications  and 
claims  have  been  filed,  in  what  shape,  and  with 
what  limitations,  they  will  emerge  from  the 
patent  office.  It  is  absolutely  impossible  for 
courts  of  justice  to  deal  with  questions  of  this 
description.  We  are  asked  in  this  case  to  as- 
sume that  a  patent  will  be  issued  covering  five 
different  claims,  yet  we  have  no  assurance 
whatever  that,  if  a  patent  be  issued,  any  one 
of  these  claims  will  be  allowed  in  the  language 
in  which  it  is  couched.  Besides,  the  effect  of 
assuming  cognizance  of  a  patent  before  the 
patent  is  granted  would  be  to  extend  the  life 
of  the  patent  beyond  the  statutory  period  of 
seventeen  years,  by  the  time,  which  may  be 
months,  and  even  years,  during  which  the  ap- 
plication is  pending  in  the  patent  office. 

The  jurisdiction  of  courts  to  determine  the 
validity  of  patents  is  purely  appellate.  It  is 
conferred  upon  the  theory  that,  application  for 
patents  being  made  ex  parte,  in  the  pressure  of 
business,  patents  may  be  granted  by  inadver- 
tence or  mistake,  or  rival  claimants  may  not 
have  an  opportunity  of  being  heard;  and  be- 
cause there  is  no  other  methoa  provided  by  law 
of  determining  whether  persons  using  similar 
devices  are  or  are  not  infringers  upon  tne  rights 
of  the  patentee.  It  is  obvious  that  when  par- 
ties are  represented  by  experienced  counsel,  and 
witnesses  are  examined  with  that  care  and  de- 
liberation which  is  only  attainable  in  judicial 
proceedings,  a  correct  result  is  much  more 
likely  to  be  reached  than  upon  the  hurried  ex- 
amination of  an  examiner  in  the  patent  office. 
These  considerations,  however,  do  not  by  any 
means  justify  us  in  anticipating  his  decision, 
or  intermeddling  in  any  way  with  his  action 
before  it  has  been  consummated  by  the  issuance 
or  refusal  of  the  patent. 

A  decree,  will  therefore  be  entered  denying  the 
injunction,  and  dismissing  the  hill  for  want  of 
jurisdiction. 
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Mattie  LOGAN. 

(.— Ky ) 

1.  Permlttliii^  a  passeiigrer  to  enter  a 
train  kncywlnff  Mm  to  oe  intoxicated 

does  not  deprive  ue  carrier  of  a  rierht  to  eject 
him  when  he  becomes  boisterous  and  obnoxious 
during  the  Journey. 
Z.  An  intoxicated  passeng^er  wbo  was  bois- 
terous, and  who  followed  the  conductor  from  one 
car  to  another  with  a  knife,  threatenlner  to  kill 
him^  causing  general  excitement  amonff  the  pas- 
sengers, and  who,  after  being  locked  out  of  the 


ladies*  car  slyly  pulled  the  bell  rope,  causing  the 
train  to  stop,  was,  after  the  refunding  to  him  of 
his  fare,  properly  ejected  from  the  train,  where 
he  had  so  stopped  it,  although  it  was  at  night,  but 
not  too  dark  to  seethe  track  distinctly,  when  the 
weather  was  not  cold  or  inclement;  and  the  fact 
that  he  was  run  over  during  the  niight  and  killed 
by  another  train  does  not  make  the  railroad  com- 
pany liable. 

(February  12,  1889.) 

APPEAL  by  defendant,  from  a  Judgment  of 
the  Circuit  Court  of  Marion  County  in 
favor  of  plaintiff  in  an  action  to  recover  dam- 
ages for  the  death  of  her  husband,  alleged  to 


If  OTK.—Ej^tment  of  drunken  and  disorderly  pas- 
senger. 

Where  a  conductor  put  off  a  railroad  train  a  man 
So  drunk  as  to  be  helpless,  and  the  man  so  ejected 
was  severely  frozen,  the  company  was  held  lliable. 
S  L.  R.  A. 


Indianapolis  etc.  R.  Go.  v.  Pitseer,  4  West  Rep.  290, 
lOOInd.179. 

But  where  a  drunken  man  was  put  off  the  train, 
and  he  wandered  back  upon  the  track  and  was 
killed,  the  company  was  held  not  liable.    Id. 
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liave  been  caused  by  defendant's  willful  neg- 
ligence.   Bewned. 

The  facts  are  fully  stated  in  the  opinion. 

M€8»n,  WilUajB  Lindsay  and  W.  J. 
Xiiflle  for  appellant. 

Messrs,  Oarrisoii  ft  Belden  for  appellee. 

Lewis,  Ch.  J,,  delivered  the  opinion  of  the 
•court: 

Appellee,  widow  of  R.  Y.  Lo^n,  brought 
(his  action  to  recover  damages  for  the  destruc- 
tion of  his  life  by  the  alleged  willful  neglect  of 
the  servants  of  appellant — the  material  nicts  of 
the  case  being  as  follows: 

The  deceased,  about  half  past  10  o'clock  at 
nisrnt,  June  19,  1888,  at  Lebanon,  got  on  a  pas- 
-senger  train,  bound  from  Louisville  to  Enox- 
ville,  Tenn.,  togo  to  a  station  where  he  resided 
fourteen  miles  distant.  He  was  at  the  time 
intoxicated,  stumbled  or  slipped  and  fell  on  the 
<iepot  platform,  was  helped  upon  the  car  plat- 
form, and,  in  the  opinion  of  two  witnesses,  was 
too  drunk  to  take  care  of  himself,  though  he 
was  also  boisterous,  profane  and  disposed  to  be 
<]uarrelsome.  Upon  being  requested  by  the 
•conductor,  soon  after  the  train  started,  to  pay 
his  fare,  he  asserted  he  bad  paid  it,  which  was 
untrue,  and  in  reply  to  the  statement  of  the 
•conductor  that  he  had  not,  he  said,  with  an 
oath,  he  would  not;  that  there  were  not  men 
enough  on  the  train  to  put  him  off.  at  the  same 
time  pulling  out  his  knife;  and  did  not  pay  un- 
til the  conductor  and  brakeman  had  proceeded 
with  him  to  the  car  platform  for  the  purpose 
of  putting  him  off. 

After  receiving  his  fare,  the  conductor  left 
him  in  the  smoking  car,  where  his  seat  was, 
and  proceeded  to  the  ladies'  car,  to  collect  fare 
from  those  who  had  boarded  the  train  at  Leb- 
anon; and,  while  he  was  so  engaged,the  deceased, 
leaving  the  smoking  car,  went  behind  him, 
having,  as  some  of  the  witnesses  testify,  a 
knife  opened  in  his  pocket,  and  assuming  a  men- 
acing attitude,  applied  to  him  in  a  loud  tone  of 
voice  such  profane,  opprobrious  and  threaten- 
ing language  as  to  cause  general  excitement 
among  the  passengers— one  lady  being  so  much 
frightened  that  she  implored  the  conductor  to 
leinove  him  from  the  car. 

The  deceased  then  returned  to  the  smoking 
car,  and,  upon  being  soon  after  approached 
and  admonished  by  the  conductor  to  keep  his 
seat  and  be  auiet,  he  drew  his  knife,  and  threat- 
ened to  kill  him;  and  after  the  conductor  re- 
turned to  the  ladies'  car,  the  deceased  again 
tried  to  enter  it,  but,  being  unable  to  do  so  be- 
cause the  door  bad  been  locked  to  keep  him 
cot,  be,  on  his  way  back  to  the  smoking  car, 
pulled  the  bell  rope  the  number  of  times  re- 
quired to  stop  the  train,  and  it  was,  in  obedi- 
•ence  to  his  signal,  stopped  by  the  engineer. 
The  conductor  then  went  into  the  smoking  car, 
and,  telling  the  deceased,  who,  though  he  had 
Just  taken  his  seat,  pretended  to  be  asleep,  that 
he  would  not  permit  anyone  to  pull  the  bell 
rope,  and  paying  back  his  fare,  with  the  aid  of 
the  brakeman  put  him  off  the  train  and  left 
him. 

The  place  where  it  was  done  is  about  four 
miles  from  Lebanon,  two  from  the  nearest 
station  south,  about  150  yards  from  a  private 
<TOasing  of  the  railroad  north,  and  200  from 
the  nearest  farm  house.  Early  the  next 
^LR.  A. 


morning  the  mutilated  body  of  the  deceased 
was  found  about  twenty-five  yards  north  of  the 
private  crossing  mentioned,  and  his  hat,  a  sack 
and  bucket,  which  he  had  the  night  before,  were 
near  the  place  he  was  put  off  the  train — ^his  hat 
being  nearest  the  body.  Three  trains  passed 
the  place  where  his  body  was  after  he  was  ex- 
pelled from  the  passenger  train,  two  going 
north— one  of  which  passed  within  about  one 
hour  and  a  half,  the  other  later  in  the  night, 
and  the  thbd  going  south  about  daylight. 

It  is  plain  he  was  not  killed  bv  being  struck 
or  run  over  by  the  passenger  train  from  which 
he  was  elected;  for  not  only  was  his  body  found 
nearly  200  yards  north  of  where  he  was  left  by 
it,  but  a  little  more  than  twenty-five  yarcb 
north  of  the  place  on  the  track  where  there  was 
the  first  appearance  of  blood,  showing  conclu- 
sively that  the  train  by  which  he  was  killed  was 
going  north. 

Assuming,  as  the  evidence  seems  to  warrant, 
that  he  was  killed  by  one  of  the  north  bound 
trains— though  by  which  one  of  the  two  does 
not  appear— the  first  inquiry  is  whether  any 
legal  liability  has  been  fixed  upon  appellant  on 
account  of  negligence  of  those  in  charge  of  it; 
and,  as  there  \&  no  evidence  showing  at  what 
time  of  night,  or  why  he  went  upon  the  track 
in  front  of  a  passing  train,  if  he  did  so  volun- 
tarily, nor  wnether  he  was  in  such  position  at 
the  time  of  being  struck  as  to  make  it  the  duty 
of  those  in  charge  to  stop  the  train,  or  as  to  en- 
able them  by  the  exercise  of  proper  diligence 
to  discover  him  in  time  to  prevent  a  collision  or 
at  all,  and  consequently  none  whatever  of  any 
negligence  or  fault  on  their  part,  that  question 
must  be  answered  in  the  negative. 

It  thus  results  that  whatever  cause  of  action 
there  may  be  in  favor  of  appellee  arises  entirely 
from  the  conduct  of  the  conductor  of  the  pas- 
senger train;  and  the  liability  of  appellant 
therefor,  if  liable  at  all,  is  not  dependent  upon, 
nor  increased  by,  the  fact  that  the  train  by 
which  he  was  subsequently  killed  was  owned 
and  operated  by  the  same  company;  for  if  the 
act  of  the  conductor  was  not  itself  wrongful,  it 
could  not  be  made  so  by  referring  it  to,  or 
connecting  it  with,  the  inaependent  act  of  other 
employes,  to  whom  no  wrong  can  be  attributed. 

Counsel  argue,  in  effect,  that  when  an  intox- 
icated person  offers  to  go  upon  a  railroad  train 
as  passenger  the  alternative  is  presented  to  the 
company  either  to  refuse  permission,  or  else, 
having  received  him,  and  accepted  his  fare,  to 
answer  in  damages  for  whatever  calamity  to 
him  may  follow  nis  expulsion,  though  justified 
by  his  improper  conduct.  Although  it  has 
been  held  that  a  railroad  company  is  not  bound 
to  receive  and  carry  a  person  who  is  so  intoxi- 
cated as  to  be  offensive,  the  power  to  exclude 
one  from  the  ri^ht  of  traveling  on  a  train,  who 
offers  to  pay  his  fare,  and  thoueh  intoxicated, 
has  not  Ix^n  guilty  of  any  conduct  as  passen- 
ger forfeiting  the  right,  Is  always  subject  to  be 
called  in  question,  and  the  company  cannot 
therefore  be  fairly  held  to  a  strict  exercise  of  it, 
except  where  the  rights  of  others  are  involved. 
But,  even  conceding  that  the  conductor  could 
have  forcibly,  and  without  incurring  any  legal 
liability  to  him,  kept  the  deceased  off  the  train 
at  Lebanon,  and  committed  an  error  in  failing 
to  do  it,  we  do  not  see  how  on  that  account  the 
right  was  impaired,  or  the  duty  lessened,  to  put 
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him  off  at  any  place  or  time  afterwards  when  his 
behavior  rendered  it  legal  and  necessary.  And 
if  the  deceased,  for  Whose  drunken  state  the 
company  was  in  no  way  responsible,  acted  so 
as  to  justify  and  require  his  expulsion,  it  would 
be  a  harsh  rule  to  make  the  company  liable,  if 
not  otherwise  so,  merely  be(:ause  the  conductor 
did  not  assume  the  risk  and  responsibility  of 
deciding,  even  if  aware  of  the  fact,  that  he 
was  too  much  intoxicated  to  be  allowed  to  go 
on  the  train  at  Lebanon.  Then,  regarding  the 
deceased  as  upon  the  train  by  his  own  volition, 
which  the  conductor  did  not,  nor  was  bound  to 
oppose,  the  main  question  is  whether  the  wilU 
ful  neglect  of  appellant,  or  its  servants  in 
charge  of  it,  to  perform  any  duty  it  owed  to, 
him,  was  the  proximate  cause  of  his  death. 

The  law  makes  it  the  duty  of  a  raihx>ad  com- 
pany to  use  all  reasonable  care  in  operating 
trains  for  both  the  safety  and  protection  from 
molestation  and  insult  of  passengers;  otherwise 
orderly  and  infirm  persons  and  females,  who, 
upon  the  faith  of  such  protection,  frequently 
travel  unattended,  would  have  no  security 
against  turbulent,  bad  men.  And  as  it  is  ob- 
vious a  train  must  be  run  with  skill  and  sys- 
tem in  order  to  assure  safety  and  comfort,  the 
conduct  of  anyone  who  interferes  with  the 
management,  or  without  just  cause  attempts  to 
do  bwlily  injury  to,  or  put  in  fear,  those  in 
charge,  is  reprehensible  and  unlawful. 

But  a  railroad  company  is  not  required  to 
keep  at  hand  armed  police  to  arrest  and  confine 
on  a  moving  train  those  who  violate  its  neces- 
sary rules,  or  do  injury  to  other  passengers; 
nor  can  the  employ  es  neglect  their  duties,  upon 
the  faithful  performance  of  which  the  safety 
of  all  depends,  in  order  to  do  so.  Consequently, 
the  only  effectual  remedy  for  or  security  against 
disorderly  and  lawless  behavior  on  board  a  pas- 
senger train  is  the  immediate  and  summary 
expulsion  of  the  wrong  doer;  and  plenary  au- 
thority of  the  conductor  to  do  it  is  universally 
recognized,  and  required  to  be  exercised  when- 
ever necessary  for  the  safety  or  protection  of 
either  passensers  or  employes. 

It  is  clear  from  the  evidence  in  this  ca^e  the 
conduct  of  the  deceased  was  such  as  to  justify 
his  expulsion,  for  he  not  only  with  a  hostile 
purpose  left  his  proper  place «and  pursued  the 
conductor  into  the  ladies'  car,  where  he  dis- 
turbed, alarmed  and  offended  the  passengers, 
but,  bafiied  in  an  effort  to  enter  it  a  second  time 
with  the  same  intent,  he  wantonly  and  slyly 
pulled  the  bell  rope,  whereby  the  train  was 
stopped  between  stations.  Moreover,  his  be- 
havior to  the  conductor  was  without  provoca- 
tion, and  such  as  to  afford  to  him  reasonable 
grounds  to  believe  he  was  in  danger  of  bodily 
harm,  if  not  of  losing  his  life.  In  fact,  the 
gravamen  of  the  action  as  stated  in  the  petition 
IS  not  based  upon  the  lack  of  legal  cause  for 
the  expulsion,  but  rather  upon  the  circum- 
stances of  time,  place  and  manner  in  which 
it  was  done,  in  view  of  the  alleged  physical 
and  mental  condition  of  the  deceased.  Though 
the  time  was  at  night,  it  was  not  too  dark  to 
see  the  railroad  track  distinctly,  nor  was  the 
weather  either  cold  or  inclement:  while  it 
would  in  fairness  seem  no  more  than  retribu- 
tive justice  that  he  was  put  off  at  the  place  his 
own  malicious  and  unlawful  act  caused  the 
3  L.  R  A. 


train  to  stop,  especially  as  the  locality  was  not 
unsafe. 

The  question  then  arises  whether,  notwith- 
standing his  continued  presence  on  the  train 
was  so  offensive  and  dangerous  both  to  the  con> 
ductor  and  other  passengers  as  to  justify  and 
require  his  expulsion,  the  paramount  duty  was 
imposed  upon  the  company,  by  reason  of  the 
mental  and  physical  condition  of  the  deceased, 
to  carry  him  to  the  next  station,  the  nonper- 
formance of  which  is,  in  legal  contemplation, 
willful  neglect.  It  was  not  enough  for  the 
jury  in  this  case  to  find  he  was  too  intoxicated 
to  take  care  of  himself;  but  to  constitute  will- 
ful neglect,  even  if  the  company  was  under 
obligation  to  look  after  his  safety  after  be  had 
forfeited  his  right  as  passenger,  it  was  neces- 
sary that  the  conductor  knew  or  had  reasonable 
grounds  to  believe,  not,  in  the  language  of  one 
of  the  instructions  of  the  lower  court,  that  to 
put  him  off  the  train  "  would  necessarily  ex- 
pose him  to  the  danger  of  death  from  being 
run  over  bv  passing  trains,"  but  that  such 
would  be  the  natural  and  probable  result  of 
putting  him  off.  If  his  actions  while  on  the 
train — ^by  which  alone  the  conductor  could  or 
was  required  to  judge— be  taken  as  evidence 
of  what  his  actual  condition  was,  he  not  onlv 
had  the  power  of  locomotion,  as  shown  by  Ins 
passing  with  entire  safety  to  and  fro  between 
the  cars  while  the  train  was  in  motion,  but 
knew  well  how  to  do  mischief  to  others,  and 
was  at  the  same  time  extremely  sensitive  of  in- 
jury to  himself;  and  it  seems  to  us,  in  the  hght 
of  the  undisputed  facts  of  the  case,  unreason- 
able to  charge  the  company  with  negligence  of 
any  degree  m  expelling  him  from  the  train  at 
the  time  and  place  it  was  done.  But,  as  it  is 
proper,  we  will  consider  the  relation  and  mut- 
ual obligations  existing  between  him  and  the 
company  as  though  it  was  an  open  question  of 
fact  whether  the  conductor  knew  or  had  rea- 
sonable grounds  to  believe  he  was  too  intoxi- 
cated to  take  care  of  himself. 

It  is  well  settled  by  this  court,  and  the  cer- 
tain and  just  execution  of  the  law  and  welfare 
of  society  require  it  to  be  settled,  that  voluntary 
drunkenness  affords  no  excuse  for  the  commis- 
sion of  crime,  nor  is  it  a  valid  defense  to  an 
action  for  a  civil  injury;. for  in  every  situation 
and  relation  an  intoxicated  person,  like  others, 
should  be  held  to  the  strict  observance  of  the 
just  and  statutory  rule  which  requires  each  one 
to  so  use  and  enjoy  his  own  as  not  to  injure 
others.  It  thus  becomes  lawful  for  a  landlord 
to  expel  from  his  tavern  to  the  street  or  high- 
way, at  any  time,  a  person  who,  whether  in- 
toxicated or  not,  endangers  the  safety,  or 
molests  and  insults  his  guests,  and  no  one 
would  question  the  right  of  a  housekeeper  to 
eject  fromi  his  domicil  a  drunken  man  who 
maltreats  or  offends  by  indecent  conduct  or 
language  his  wife  and  children,  provided  no 
more  force  be  used  in  either  case  than  was  rea- 
sonably necessary. 

Such  being  a  rule  of  conduct  recognized  as 
just  and  necessary,  we  do  not  see  why  it  ought 
not  to  be  applied,  upon  the  same  condition,  for 
the  benefit  and  protection  of  passengers  on  a 
railroad  train,  nor  why  they  should  be  given 
the  right  to  maintain  an  action  against  a  rail- 
road company  for  suffering  them  to  be  molested  ^ 
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pat  In  fear,  and  iosulted  on  a  train  by  drunken 
men,  while  den^g  the  company  the  ri^ht, 
except  at  its  peril,  to  resort  to  the  only  feasible 
means  in  its  power  to  prevent  or  stop  the  wrong 
beinf  done.  Common  Justice  would  seem  to 
reamre  either  that  passengers  be  left  without 
redress  against  the  comi)any  for  wrone  and  in- 
janr  done  to  them  on  trains  by  disorderly  and 
▼icious  persons,  or  else  that  no  liability  attach, 
or  negligence  be  imputed,  to  the  company 
when  the  expulsion  of  the  latter  is  rendered 
necessary  for  the  safety  and  protection  of  the 
fonner. 

Thus  the  issue  in  every  such  case  as  this  is 
reaUy  between  the  orderly,  infirm  and  females 
on  the  one  side  and  the  turbulent  and  evil  dis- 
posed on  the  other;  and  the  company  has  the 
right  to  terminate  the  relation  of  carrier  and 
passenger  between  it  and  the  latter  class  when- 
ever and  wherever  they  lawlessly  put  in  fear, 
disturb  or  insult  the  former.  And  in  our  opin- 
ion, if  the  deceased  went  into  the  ladies'  car, 
and  there  by  his  violence  and  indecent  behavior 
or  language  excited,  alarmed  or  insulted  the 
other  passengers,  or  if  he  interfered  with  the 
management  of  the  train  by  pulling  the  bell 
rope  or  otherwise,  or  if  he  threatened  with  an 
open  knife  to  take  the  life  of  or  do  bodily  harm 
to  the  conductor,  or  attempted  to  deter  or  in- 
timidate him  whUe  in  the  performance  of  his 
daties,  the  right  existed  to  put  him  off  the  train 
at  the  place  it  was  done,  and  all  that  was  re- 
Quired  of  the  company  was  to  use  no  more 
force  than  reasonably  necessary  for  the  pur- 
pose, and  to  place  him  off  the  track,  out  of  the 
way  of  that  train;  for  although  there  might  be 
a  rase  where  a  railroad  company  would  be 
guilty  of  willful  neglect  in  the  meaning  of  the 
statQte  by  ejecting,  without  imperative  neces- 


sity, a  passenger  so  drunk  as  to  be  helpless 
when  his  death  would  naturally  and  probably 
result  from  agencies  other  than  his  own  act, 
then  present  and  impending,  the  law  does  not 
exact  care  and  precaution  against  the  death  of 
one  from  remote  causes,  or  self  inflicted,  whose 
conduct  has  afforded  legal  grounds  for  his  ex- 
pulsion. 

The  case  of  Louisville  Railroad  Company  v. 
Suilimn,  81  Ky.  624,  is  unlike  this.  There 
the  only  violation  of  the  rules  of  the  company 
was  the  failure  by  reason  of  inability  to  pay 
the  fare,  which  was  twenty  cents.  Here  the 
deceased  was  able  to  pav,  but  not  only  threat- 
ened violence  because  he  was  asked' to  pay, 
but  compelled  the  conductor  to  resort  to  force 
to  get  it.  There  the  delinquent  was  neither 
turbulent  nor  offensive  to  passengers  or  em- 
ployes. Here  the  deceased  not  only  insulted 
and  alarmed  the  passengers,  but  threatened 
personal  violence  to  the  conductor,  and  imper- 
iled the  safety  of  all  on  board,  by  causing  the 
train  to  stop.  In  that  case  Sullivan  was  in- 
humanly put  off  in  a  deep  snow,  the  weather 
being  intensely  cold,  and  on  account  of  bis 
helpless  condition,  which  the  conductor  knew 
of,  was  unable  to  escape  the  injury  that  was  at 
the  time  manifestly  inevitable.  In  this  case 
the  deceased  was  killed  by  his  own  act  in  going 
upon  the  track,  which  the  conductor  had  no 
reason  to  believe,  from  his  mental  and  physical 
condition,  as  it  appeared  to  him,  was  proba- 
ble. 

As  the  lower  court  refused  to  give  any  in- 
struction according  with  the  views  here  ex- 
pressed, but  instead  gave  thre6  which  are 
either  abstract  or  erroneous  and  mislcnding, 
the  judfnnent  is  reversed,  and  ea  use  rema  n  ded  for 
a  fiew  trial  consistent  with  this  opinion. 


CALIFORNIA  SUPREME  COURT. 


SAN  DIEOO  LAND  &  TOWN  CO..  Appt., 

9. 

George  NEALE  et  al,  EespU. 

(....CW ) 

i-Aoewtrl&liiiJkjrbe  had  as  to  a  part  of 
the  IflBOies  in  a  oase,  under  the  Oalifomla  Oode 


of  Civil  Procedure,  which  neither  expressly  for- 
bids nor  authorlases  such  a  course,  but  defines  a 
new  trial  as  a  '' re-ezaminatlon  of  an  issue  of 
fact." 


2.  The  market  Taliie  of  land  taken  in  oondem> 
nation  proceedings  is  the  amount  of  dama«ree  to 
which  the  owner  is  entitled. 

8.  Althou^fh  property  may  have  no  ukmP' 


NoTB.— Oomfenynotion  proceedlno;    evidence    of 
vaiue  of  land  taken. 

This  value  of  the  land  is  said  to  be  determined  by 
tbe  Jury,  from  the  evidence,  either  as  furnished 
hf  tbe  testimony  of  witnesses  or  by  their  personal 
ioqiectlon  of  tbe  premises;  and  in  so  far  as  its 
idtptsbility  to  usee  other  than  that  to  which  it  is 
■Pitied,  enhances  or  fixes  its  present  market  value, 
racfa  uses  are  competent  to  be  considered  by  the 
Jory.  Hashun  v.  Galena  &  8.  W.  R.  Ck).  64  HI.  868 ; 
CUc8«o  ik  S.  E.  Co.  T.  Jacobs,  UO  HL  414;  Jackson- 
vHleftS.  E.  R.  Ck).  v.  Walsh,  106  IlL  253;  Dupuis  v. 
ChiesgoikN.  W.R.Oo.1  West.  Rep.666,115  III. 96; 
CUumet  River  R.  Go.  v.  Moore  (IlL)  18  West.  Rep. 
»;  Seed  v.  Ohio  ft  M.  R.  Co.  (IlL)  16  West.  Rep.  litt. 

^slae  rests  merely  in  opinion:  hence,  persons 
■eqivinted  with  the  value  of  the  property  may 
«t>te  their  opinions  as  to  the  value  and  the  amount 
otdunages,  and  such  persons  are  not  neceasarily 
experts.  Sfaattuck  v.  Stoneham  Branch]  R.  Go.  6 
AUen,  115;  Swan  v.  Middlesex  Ck>.  101  Mass.  178; 
^natamn  v.  Boston  ft  M.  R.  Co.  7  Allen,  818;  Wy- 
«LRA. 


man  v.  Lexinfirton  ft  W.  C.  R.  Co.  13  Met.  816;  West 
Newbury  v.  Chase,  6  Gray,  421;  Walker  v.  Boston, 
8  Cush.  279;  Indianapolis,  D.  ft  8.  R.  Co.  v.  Pugh,  86 
Ind.  279;  Mills,  Em.  Dom.  fi  168. 

Any  evidence  is  competent  and  any  fact  is  proper 
to  be  considered  which  legitimately  bears  upon  the 
question  of  the  marketable  value  of  the  property. 
King  v.  Minneapolis  Union  R.  Co.  82  Minn.  224. 

If  lands  were  valuable  by  reason  of  their  lo- 
cation  on  or  near  a  river,  for  the  purposes  of  oper- 
ating a  sawmill  or  factory,  or  any  other  purpose, 
testimony  to  prove  the  same  was  proper  for  the 
consideration  of  the  Jury  in  determining  the  fair 
market  value  of  the  premises.  Dupuis  v.  Chltiaro 
ft  N.  W.  R.  O).  1  West  Rep.  666, 115  Hi,  97;  Jackson, 
ville  ft  8.  E.  R.  O).  v.  Walsh,  106  HI.  258;  Washburn 
V.  Milwaukee  ft  L.  W.  |R.  Co.  SO  Wis.  360;  Oilumet 
River  R.  Co.  V.  Moore  (lU.)  18  West.  Rep.  607.  See 
Le  Roy  ft  W.  R.  Co.  v.  Packer,  ante^  217. 

Market  value  of  land  considered. 
Where  the  lands  proposed  to  be  taken  under  the 
Eminent  Domain  Law  have  a  market  value,  the 
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ket  Talue  in  the  striot  aeose  of  the  term,  there 
being  no  actual  demand  or  ourrent  rate  of  price^ 
either  because  there  have  been  no  sales  of  simi- 
lar property  or  because  the  particular  piece  is 
the  only  thlner  of  Its  kind  In  the  neighborhood, 
when  It  is  taken  in  condemnation  proceedings  it 
is  proper  to  consider  the  purposes  for  which  it  is 
suitable  as  a  means  of  ascertaining  what  reason- 
able purchasers  would  in  all  probability  be  will- 
ing to  grive  for  it;  and  this,  in  a  general  sense, 
may  be  said  to  be  its  market  value ;  and  the  fact 
that  it  has  not  been  previously  used  for  the  pur- 
poses in  question  is  irrelevant. 

4.  The  value  of  land  **as  a  reservoir  site"  may 
be  shown  in  proceedings  to  condemn  it  for  reser- 
voir purposes. 

fi.  lisad  taken  tbr  part  of  a  reserrolr  site 
should  be  considered  with  reference  to  its  value 
for  reservoir  purposes  in  estimating  the  owner's 
compensation,  although  it  has  no  value  for  reser- 
voir purposes  except  in  connection  with  other 
land  owned  by  the  party  seeking  its  condemnation. 

6.  The  increafle  in  walne  of  land  to  be  taken 
in  condemnation  proceedings  for  reservoir  pur- 
poses, by  reason  of  the  tact  that  a  reservoir  has 
been  already  partially  constructed  on  adjacent 
land  belonging  to  the  party  seeking  the  condem- 


nation, cannot  be  taken  into  account  in  fixing 
the  owner*s  compensation. 

7.  The  enhancement  in  value  of  lands  In  the 
neighborhood  by  reason  of  havinir  Irrifiration  fa- 
cilities afforded  by  the  construction  of  a  reservoir 
cannot  be  considered  In  determining  the  amount 
of  compensation  to  an  owner  for  land  taken  for 

^  reservoir  purposes. 

8.  The   introdoetion   of  irrelewaat  otI- 

denoe  upon  one  side  without.obJectlon  does  not 
Justify  the  introduction  of  Irrelevant  evidence 
upon  the  other  side. 
0.  Witnesses  who  have  more  or  less  knowledge 
of  surroundings  and  of  values  can  testify  con- 
cerning the  .value  of  land,  although  not  experts 
in  the  strict  sense  of  the  term. 


(December  81, 1888.) 

APPEAL  by  plaintiff,  from  an  order  of  the 
San  Diego  County  Superior  Court  (I^arker, 
J.),  denying  Its  motion  for  a  new  trial  as  to 
one  of  the  issues,  and  from  the  judgment  in 
proceedings  to  condemn  land  for  the  purposes 
of  a  reservoir.  Affiirmed  in  part  and  reiened 
in  part. 
(Commissioners'  decision.) 


correct  measure  of  damages  is  the  fair  cash  market 
value  for  the  use  to  which  they  were  devoted.  Jack- 
sonville &  S.  E.  K.  Ck).  V.  Walsh.  106  lU.  2S8;  Buputs 
V.  Chicago  4c  N.  W.  R.  Ck>.  1  West.  Rep.  668, 115  ILL 
97;  Wabash,  St.  L.  &  P.R.  Go.  v.  McDougall,  6  West. 
Kep.  821, 118  m.  920;  Low  v.  Ck)ncord  R.  Corp.  2  New 
Bng.  Rep.  275, 68  N.  H.  568. 

It  is  competent  to  ask  the  value  of  the  property 
without  restricting  the  question  to  cash  market 
value.  Cinclqnati  A  O.  R.  Co.  v.  Mims,  71  Oa.  S40; 
Mills,  £m.  Dom.  §  168. 

The  owner  Is  entitled,  not  simply  to  such  sum  as 
the  properly  would  bring  at  forced  sale,  or  under 
peculiar  circumstances,  but  to  such  sum  as  the 
property  is  worth  in  the  market.  King  v.  Minne- 
apolis Union  R.  Co.  82  Minn.  224:  Patterson  v.  Mis- 
slsBlppi  Sc  R.  IR.  Boom  ;Co.  8  Dill.  466;  Lawrence  v. 
Boston,  119  Mass.  126;  SomerviUe  &  B.  R.  Co.  v. 
Doughty,  22  N.  J.  L.  495;  Robb  v.  MaysvUle  ic  Mt.  8. 
Tump.  Road  Co.  3  Met.  (Ky.)  117;  Memphis  v.  Bol- 
ton, 9  Heisk.  5U6;  Green  v.  Chicago,  97  111.  870;  Jack- 
sonviUe  &  S,  B.  R.  Co.  v.  Walsh,  106  Hi.  268;  Gulf,  C. 
&  8.  F.  R.  Co.  V.  Fuller,  68  Tex.  467;  Hooper  v.  Sa- 
vannah &  M.  R.  Co.'69'Ala.  629;  Everett  v.  Union 
Pac.  R.  Co.  59  Iowa,  248;  Blue  Earth  Co.  v.  St.  Paul 
ft  8.  C.  R.  Co.  28  Minn.  508;  Levee  Comrs.  v.  Harkle- 
roads,  62  Miss.  807. 

The  damages  should  be  the  market  value  of  the 
property  for  any  purpose  for  which  it  is  adapted 
or  for  which  it  may  be  used  (Chandler  v.  Jamaica 
Pond  Aqueduct  Corp.  125  Mass.  544;  Lake  Shore  & 
M.  8.  R.  Co.  V.  Chicago  &  W.  I.  R.  Co.  100  111.  21;  Chi- 
cago ft  E.  R.  Co.  V.  Jacobs,  110  lU.  414;  Chicago  ft 
N.  W.  R.  Co.  V.  Chicago  ft  E.  R.  Co.  112  ni.  680),  by 
reference  to  uses  for  which  the  appropriated  lands 
are  suitable,  having  regard  to  existing  business  or 
wants  of  community,  or  such  as  may  be  reasonably 
expected  in  the  immediate  future.  Low  v.  Con- 
cord R.  Corp.  2  New  Bng.  Rep.  275,10  N.  H.  568. 

The  market  value  would  not  include  the  price  of 
coal  or  minerals  in  the  land,  because  that  wouM 
necessitate  inquiry  into  the  cost  of  raising  it;  and 
hence  what  would  be  given  for  the  land  with  the 
coal  in  it  is  the  only  rule.  Searle  v.  Lackawanna  ft 
a  R.  Co.  88  Pa.  67. 

Advantages  and  digadvanta^jes  from  iU  appropria- 
tion. 

In  determinlnsr  the  question  of  damages,  advan- 
tages and  disadvantages  from  the  appropriation 
are  considered  and  are  to  be  estimated  upon  the 
8L.R,A. 


land  as  a  whole.  Baltimore  ft  P.  R.  Co.  v.  Springer, 
(Pa.)  11  Cent.  Rep.  686. 21  W.  N.  C.  148. 

Just  compensation  Includes  not  only  the  value  of 
the  land  taken,  but  also  the  diminution  in  the  value 
of  that  from  which  it  is  severed.  Laflin  v.  Chloa^, 
W.  ft  N.  R.  Co.  3B  Fed.  Rep.  415. 

Where  there  is  a  difference  in  the  value  of  the 
land  considered  as  a  part  of  a  lot,  and  considered 
as  separate  property,  the  highest  value  should  con- 
trol. Chica^  ft  E.  R.  Co.  v.  Blake,  2  West.  Rep. 
815, 116  ni  168. 

Value  at  the  time  land  U  taken. 

The  measure  of  the  land  owner^s  compensation  is 
the  value  of  the  land  at  the  time  it  is  taken;  there- 
fore, any  supposed  future  increase  of  value,  by 
reason  of  the  building  of  the  proposed  road,  should 
not  be  taken  into  account.  Union  Depot,  S.  R.  ft 
T.  Co.  V.  Brunswick,  81  Minn.  297;  MiUs,  Em.  Dom. 
6168. 

The  compensation  must  be  fixed  by  the  valuation 
at  the  date  of  filing  the  petition.    Dupuis  v.  Chioa-        i 
go  ft  N.  W.  R.  Co.  1  West.  Rep.  668,  115  lU.  97;  Chi- 
cago, B.  ft  L.  8.  R.  Co.  V.  Catholic  Bishop,  8  West. 
Rep.  881, 119  111.  525. 


Congtderation  of  location. 

The  market  value  is  estimated  upon  a  fair  con- 
sideration of  the  location  of  the  land,  and  extent 
and  condition  of  its  Improvements,  its  quantity 
and  productive  qualities,  and  the  usee  to  which  it 
may  reasonably  be  applied,  taken  with  the  general 
sellinir  price  of  lands  in  the  neighborhood  at  the 
time.  Pittsburgh,  V.  ft  C.  R.  Co.  v.  Vance,  6  Cent. 
Rep.  724^  115  Pa.  825;  Goodin  v.  Cincinnati  ft  W. 
Canal  Co.  18  Ohio  St.  160;  Young  v.  Harrison,  17  Ga. 
80;  Mississippi  ft  R.  R.  Boom  Co.  v.  Patterson,  96  U. 
8. 409  (25  L.  ed.  209). 

If  the  market  \'alue  of  property  is  depreciated  by 
the  proximity  of  buildings,  fences,  etc.,  to  the  traolL. 
or  if  danger  from  fire  lessens  the  value  of  the  prem. 
ises  for  sale  or  use,  that  element  may  l>e  consid- 
ered. Oentralla  ft  C.  R.  Co.  v.  Brake  (111.)  15  West. 
Rep.  149. 

Where  the  property  condemned  was  not  laid  off 
into  lots  and  improved  as  cemetery  property,  the 
Jury  in  determining  the  markut  value  cannot  con- 
sider its  value  for  cemetery  purposes.  Concordia 
Cemetery  Asso.  v.  Bfinnesota  ft  N.  W.  R.  Co.  10 
West.  Rep.  578,  m  Dl.  199. 
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The  facts  are  sufficiently  stated  in  the  opin- 
ion of  the  Commissioner. 

Me»r9.  Laee  A  Henderson  and  Hen- 
derson ib  McDonald,  for  appellant: 

The  question  of  the  value  of  the  land  in  suit 
was,  and  is,  a  specific  issue,  and  was  submitted 
to  the  juiy  separately  and  apart  from  any  and  all 
other  issues  of  the  case,  and  was  separately  and 
clearly  and  expressly  found  and  returned  by 
the  Jury;  and  a  separate  notice  and  motion  for 
a  new  trial  as  to  that  issue  was  sufficient. 

See  Code  Civ.  Proc.  §§  656,  1248;  Gilmer  v. 
TAme  Point,  19  Cal.  60;  Argenti  v.  8an  Fran- 
fiaeoy  30  Cal.  459;  Maniou  v.  Pioche.  10  Cal. 
545;  SauU  v.  Dawet,  14  Cal.  247;  ^ule  v.  Bit- 
ter, 20  Cal.  522;  Ccdifomia  Southern  R.  Co,  v. 
ikmthem  Pae.  R,  Co.  67  Cal.  59;  LtOce  v.  Bender, 
18  Nev.  860;  Jungerman  v.  Bavee,  19  Cal.  864, 
BiUinga  v.  Boerett,  52  Cal.  668;  Olaacock  v. 
Ashman,  52  Cal.  422;  Wiitwrn  v.  CcymeU,  52 
Cal.  91;  Le  Clert  v.  OuUahan,  52  Cal.  254; 
Phipp$y,  Harlan^  58  Cal.  87;  Emns  v.  Ja/xh, 
59  Cal.  628;  Woodward  v.  Hor9t,  10  Iowa,  120; 
Dawion  v.  Wi^ner^  11  Iowa,  8;  Berner  v. 
Frazier,  8  Iowa,  77;  Zaieskiy.  Clark,  45  Conn. 
404;  Holmes  v.  Godwin,  71  N.  C.  809;  Aferonp 
V.  Melnt^re,  82  N.  C.  106;  People  v.  H.  f. 
Com,  Pleas,  19  Wend.  118;  Price  v.  Harris,  10 
Bing.  (25  Eng.  C.  L.)  881;  Kent  v.  Whitney,  9 
Allen,  65;  PaWm  v.  Springfield,  99  Mass.  685; 
IMbell  V.  BisseU,  2  Allen,  201;  Hodapp  v. 
Sharp,  40  Cal.  69. 

Section  1249,  Code  of  Civil  Procedure,  pro- 
vides that  in  such  cases  as  this  the  "actual 
value  "tit  the  date  of  the  summons  ''shall  be 
the  measure  of  compensation."  Now,  **  actual 
value  "  at  the  date  of  summons,  certainly  does 
not  mean  a  possible  value  at  some  indefinite 
future  date,  depending  wholly  upon  specula- 
tive uncertainty. 

See  CkUifomia  Southern  R.  Co.  v.  Kimball, 
61  Cal.  91;  Gilmer  v.  Lime  Point,  19  Cal.  47; 
Ventral  Pac.  R.  Co.  v.  Pearson,  85  Cal.  247; 
iitoekton  db  C.  R.  Co.  v.  GaUtiani,  49  Cal.  189; 
Boom  Co.  V.  Patterson,  98  U.  8.  408  (25  L.  ed. 
206);  Virginia  tit  T.  R.  Co.  v.  Elliott,  5  Nev. 
367. 

Messrs.  Hnnsaker,  Britt  A  Lamme  and 
J*E.  Deakin  for  respondents. 

Hajrne*  6'.,  delivered  the  following  opinion: 

Pro^edin^  to  condemn  land  for  the  purposes 
of  a  reservoir.  It  appears  from  the  findings 
that  the  use  was  a  public  use;  that  the  value 
of  the  land  to  be  taken  was  $280  per  acre, 
amounting  in  all  to  $98,126;  that  the  damage 
to  the  remainder  of  the  tract  amounted  to 
11,805;  and  that  the  value  of  the  improvements 
was  $300. 

The  plaintiff  moved  for  a  new  trial  as  to  the 
issue  concerning  the  value  of  the  land  sought 
to  be  taken,  but  as  to  no  other  issue,  and  ap- 
peals from  the  order  denying  the  motion. 

The  defendants  make  a  preliminary  objec- 
tion that  a  party  cannot  move  for  a  new  trial 
as  to  a  part  of  the  issues.  So  far  as  we  are  ad- 
vised, this  precise  question  has  not  been  decided 
in  this  State.  But  upon  principle,  and  accord- 
ing to  the  analogies  of  existing  rules,  we  think 
that  the  objection  is  not  well  taken.  There  is 
nothing  in  the  Code  either  expressly  forbidding 
or  expressly  authorizing  such  a  course.  The 
implication  from  the  language,  however,  seems 
8LR.A. 


to  sanction  it.  The  definition  of  a  new  trial  is 
as  follows:  "  A  new  trial  is  a  re-examination  of 
an  issue  of  fact  in  the  same  court  after  a  ti*ial 
and  decision  by  a  jury  or  court,  or  by  referees." 
Code  Civ.  Proc.  §  656. 

Now,  as  the  law  makers  cannot  be  supposed 
to  have  thought  that  the  majority  of  cases  in- 
volved onl^  one  issue  of  fact,  there  is  at  least 
some  imphcation  that  they  intended  that  there 
might  be  such  a  thing  as  the  new  trial  of  a  sin- 
gle issue,  whether  there  were  other  issues  or 
not.  The  analogies  of  other  provisions  and 
previous  decisions  support  this  view.  Thus,  a 
party  may  appeal  from  a  part  of  a  judgment  or 
order.  See  cases  collected  in  note  4,  §  185; 
Havne,  New  Trials  &  App. 

So  it  has  been  held  that,  where  a  party  serves 
his  notice  of  intention  to  move  for  a  new  trial 
upon  only  one  of  two  defendants,  it  is  proper 
to  grant  a  new  trial  as  to  the  one  served,  but 
not  as  to  the  other.  Wittenbroek  v.  Belbner,  57 
Cal.  12. 

And  it  has  always  been  the  practice  (except 
in  cases  of  a  peculiar  character)  for  any  party 
who  is  dissatisfied  with  the  result  to  move  for  a 
new  trial  as  to  himself,  leaving  the  iudgment  to 
stand  as  to  the  other  parties.  And  in  one  sense 
such  a  motion  is  a  motion  for  a  new  trial  as  to 
a  part  of  the  issues.  So  it  is  settled  that,  upon 
an  appeal  from  the  jud^ent,  the  appellate 
court  may  order  a  new  trial  as  to  a  part  of  the 
issues,  leaving  the  decision  in  force  as  to  the 
remainder.  Marziou  v.  Pioche,  10  Cal.  546; 
Jvngerman  v.  Bovee,  19  Cal.  864;  Kinsey  v. 
Green,  51  Cal.  879;  Le  Clert  v.  OuUahan,  52 
Cal.  ^tm\Watson  v.  CtymeU,  52  Cal.  91;  Swift 
V.  Canavan,  52  Cal.  419;  Billings  v.  Everett,  52 
Cal.  661;  Phipps  v.  Harlan,  58  Cal.  87. 

And,  if  this  can  be  done,  it  is  difficult  to  as- 
sign a  satisfactory  reason  why  the  party  could 
not  ask  the  trial  court  for  the  same  relief  in  the 
first  instance.  The  cases  which  hold  that  a 
motion  for  new  trial  is  premature  if  made  be- 
fore all  the  material  issues  are  disposed  of  are 
not  in  confilct  with  our  conclusion;  for  in  the 
case  before  us  all  the  material  issues  were  dis- 
posed of  before  the  motion  was  made.  Wo  see 
no  inconvenience  that  can  result  from  the  prac- 
tice. The  time  to  move  as  to  the  remaining 
issues  would  not  be  extended  by  a  motion  as  to 
a  part;  and  the  party  would  lose  his  ri^ht  to 
attack  the  findings  as  to  the  remaining  issues, 
unless  the  time  should  be  extended,  which 
could  only  be  for  a  short  period  without  the 
consent  of  the  parties.  And,  this  being  so,  the 
result  would  simply  be  the  elimination  of  a 
part  of  the  controversy,  which  is  not,  in  itself, 
undesirable.  The  question  arose  in  Nevada 
upon  a  similar  statute,  and  the  court,  after  an 
elaborate  examination  of  the  subject,  held  that 
a  motion  for  a  new  trial  as  to  a  part  of  the  is- 
sues was  permissible.  Lake  v.  Bender,  18  Nev. 
861. 

We  are  satisfied  with  the  rule  laid  down  in 
that  case.  It  is  possible  that  there  may  be 
cases  where  the  issues  are  so  inseparably  blend- 
ed as  to  render  a  separation  impracticable.  We 
express  no  opinion  as  to  that.  But  it  is  clear 
that  the  present  case  is  not  of  that  character. 
The  preliminary  objection  should  therefore  be 
overruled. 

Upon  the  merits,  the  general  features  of  the 
case  are  as  follows:  the  plaintiff  was  the  owner 
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of  a  portion  of  a  valley  called  the  "  Sweetwater 
Valley/'  and  of  the  right  to  divert  the  waters  of 
the  Sweetwater  River,  and  before  the  com- 
mencement of  the  proceedings  had  commenced 
to  build  a  dam  upon  its  own  land.  The  de- 
fendants were  the  owners  of  a  tract  above  the 
dam.  There  was  no  practical  site  for  a  dam 
upon  defendants'  land,  either  on  the  part 
sought  to  be  condemned  or  on  the  remainder 
of  the  tract.  But  it  was  shown  that  the  water 
collected  by  the  plaintiff's  dam  would  back  up 
and  flood  a  portion  of  their  tract,  and  this  is  the 
part  sought  to  be  condemned. 

We  are  satisfied  that  there  was  error  occurring 
at  the  trial  sufficient  to  require  a  reversal  of 
the  order  appealed  from;  but,  as  several  ques- 
tions have  been  argued  which  will  qrise  upon  a 
retrial,  we  have  examined  them  with  the  care 
which  their  importance  demands. 

1.  It  is  contended  that  there  was  error  in  ad- 
mitting evidence  of  the  value  of  defendants' 
properly  **  as  a  reservoir  site,"  and  in  instruct- 
ing the  jurv  upon  that  theory;  and  the  cases  of 
Gilmer  v.  Lime  Fbint,  19  Cal.  47,  and  Central 
Pacific  RaUroad  Company  v.  Pearson,  86  Cal. 
247,  are  cited.  It  must  be  admitted  that  these 
cases  in  some  decree  sustain  the  position. 

In  Gilmer  v.  Lime  Point,  the  court  below  re- 
fused to  allow  a  witness  to  be  asked  what  was 
the  value  of  the  property  "as  a  site  for  a  forti- 
fication," and,  while  the  Judgment  was  re- 
versed on  another  around,  the  appellate  court 
said  that  the  exclusion  of   the  question  was 

§  roper.  In  the  other  case  the  lots  of  one  of  the 
efendanfs  bordered  on  the  Sacramento  River, 
and  one  of  the  reasons  for  reversing  the  judg- 
ment was  that  evidence  had  been  admitted  to 
I  he  effect  that  **  In  connection  with  the  Sacra- 
mento Kiver  she  claimed  the  right  to  wharf 
out  and  erect  landings  and  warehouses."  The 
court  referred  to  this  as  "  wharf  privileges," 
and  said  that  no  franchise  might  ever  be 
granted. 

The  language  of  the  opinion  seems  to  imply 
that  it  had  in  its  mind  the  value  of  the  privi- 
lege as  something  distinct  from  the  land,  and 
not  as  an  element  of  the  value  of  the  land  it- 
self. But  in  so  far  as  these  cases  sustain  the 
position  of  the  appellant  we  think  they  are  in 
violation  of  sound  principles,  and  opposed  to 
the  overwhelming  current  of  authority. 

The  word  vaJtie  is  used  in  different  senses. 
Bouvier,  in  his  definition,  says:  ''This  term 
has  two  different  meanings.  It  sometimes  ex- 
presses the  utility  of  an  object,  and  sometimes 
the  power  of  purchasing  goods  with  it.  The 
first  may  be  called  the  vfiue  in  use;  the  latter 
the  value  in  exchange.  For  the  purposes  of 
the  law  of  eminent  domain,  however,  the  term 
has  reference  to  the  value  in  exchange  or  market 
value.  There  are  some  cases  which  seem 
to  hold  that  the  value  in  use  to  the  owner  is 
to  be  taken  if  it  exceeds  the  market  value.  But 
it  will  generally  be  found,  on  a  careful  examin 
ation,  that  such  cases  either  relate  to  the  dam 
age  accruing  to  the  owner  from  the  taking,  and 
not  to  the  value  of  the  property  itself ,  or  over- 
look the  distinction  between  the  two  things. 

Tae  onunsui  of  the  b^t  considered  cases  is 
that  for  the  purposes  in  hand  the  value  to  be 
taken  is  the  market  value.  Jacksonville  dt  S.  E, 
R,  Co.  V.  Wahh,  106  111.  255;  Dupuisv.  Chicago 
dt  ^\  W.  R.  Co.  115  m.  99,  1  West.  Rep.  656; 
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Little  Rock  Junction  R.  Co.  v.  Woodruf,  49 
Ark.  888;  Lwo  v  Concord  R.  Corp.  68  N.  H. 
558,  2  New  Eng.  Rep.  275;  Smrle  v.  Lacka- 
wanna dB.  R.  Co.  88  Pa.  57;  Areata  A  M.  R. 
R.  Co.  V.  Murphy,  71  Cal.  122;  andseeCooley, 
Const.  Lim.  565;  2  Dillon,  Mun.  Corp.  ^  487— 
by  which  is  undoubtedly  meant,  not  what  the 
owner  could  realize  at  a  forced  sale,  but  "  the 
price  that  he  could  obtain  after  reasonable  and 
ample  time  such  as  would  ordinarily  be  taken  bv 
an  owner  to  make  sale  of  like  property. "  Little 
Rock  Junction  R.  Co.  v.  Woodruff,  49  Ark.  890. 
The  problem,  then,  is  to  ascertain  what  is 
the  market  value.  Now  where  there  is  an 
actual  demand  and  current  rale  of  price,  there 
can  be  but  little  difficulty.  But  in  many  in- 
stances (as  in  the  case  before  us)  there  is  do 
actual  demand  or  current  rate  of  price — either 
because  there  have  been  no  sales  of  similar 
propertv,  or  because  the  particular  piece  is  the 
only  thing  of  its  kind  in  the  neighborhoSod,  and 
no  one  has  been  able  to  use  it  for  the  purposes 
for  which  it  is  suitable  and  for  which  ii  ma^' 
be  highly  profitable  to  use  it.  In  such  case  it 
has  been  sometimes  said  that  the  property  has 
no  market  value,  in  the  strict  sense  of  the  term. 
Chicago  dh  N.  W.  R.  Co.  v.  Chicago  &  E.  R. 
Co.  112  ni.  607;  Tjake  Shore  db  M.  8.  R.  Co.  v. 
Chicago  <fc  W.  1.  R.  Co.  100  lU.  88;  8t.  Loui$, 
K.  db  A.  R.  Co.  V.  Chajmian,  88  Kan.  807. 

And  in  one  sense  this  is  true;  but  it  is  cer- 
tain that  a  corporation  could  not  for  that 
reason  appropriate  it  for  nothing.  From  the 
necessity  of  tiie  case  the  value  must  be  arrived 
at  from  the  opinions  of  well  informed  persons, 
based  upon  ttie  purposes  for  which  the  prop- 
erty is  suitable.  This  is  not  taking  the  *'  value 
in  use"  to  the  owner  as  contraaistinguished 
from  the  market  value.  What  is  done  is  merely 
to  take  into  consideration  the  purposes  for 
which  the  property  is  suitable  as  a  means  of 
ascertaining  what  reasonable  purchasers  would 
in  all  probability  be  willing  to  ^ve  for  it. 
which  in  a  general  sense  may  be  said  to  be  the 
market  value;  and  in  such  an  inquiry  it  is 
manifest  that  the  fact  that  the  property  has  not 
previously  been  used  for  the  purposes  in  ques- 
tion is  irrelevant.  The  current  of  authority 
sustains  these  views. 

In  Mississippi  Boom  Company  v.  Patterson , 
98  U.  S.  408  1^  L.  ed.  206],  three  isUinds  in 
the  Mississippi  River  were  sought  to  be  con- 
demned for  the  purpose  of  a  boom  or  storing 
place  for  floating  logs.  For  general  purposes 
the  property  was  of  insignificant  value,  but  it 
was  found  to  have  a  large  value  for  boom  pur- 
poses. It  had  never  been  used  for  such  pur- 
poses, but  there  was  nothing  to  prevent  other 
persons  or  companies  from  engaging  in  the  en- 
terprise if  they  had  seen  fit  to  do  so.  It  was 
held  that  the  value  for  boom  purposes  must 
govern,  and  the  court,  per  Field,  J.  (who. 
when  on  the  state  bench,  had  concurred  in  Oil- 
7ner  v.  Lirne  Point),  said: 

"  In  determining  the  value  of  land  appropri- 
ated for  public  purposes,  the  same  considera- 
tions are  to  be  regarded  as  in  a  sale  of  property 
between  private  parties.  The  inquiry  in  such 
cases  must  be.  What  is  the  property  worth  m 
the  market,  viewed  not  merelv  with  reference 
to  the  uses  to  which  it  is  at  the  time  applied, 
but  with  reference  to  the  uses  to  which  it  is 
plainly  adapted?    That  is  to  say.  What  is  it 
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worth  from  its  availability  for  valuable  uses? 
Property  is  not  to  be  deemed  worthless  because 
tlie  owner  allows  it  to  go  to  waste,  or  to  be 
regarded  as  valueless  b^use  he  is  unable  to 
put  it  to  any  use.  Others  may  be  able  to  use 
It  and  make  it  subserve  the  necessities  or  con- 
veniences of  Ufe.  Its  capability  of  being  made 
thus  available  gives  it  a  market  value  which 
can  be  readily  estimated.  So  man^  and  varied 
are  the  circumstances  to  be  taken  mto  account 
in  determining  the  value  of  property  con- 
demned for  public  purposes  that  it  is  perhaps 
impo^ible  to  formulate  a  rule  to  govern  its 
appraisement  in  all  cases.  Exceptional  circum- 
stances will  modify  the  most  carefully  guarded 
rute:  but  as  a  general  thing  we  should  say  that 
the  compensation  to  the  owner  is  to  be  esti- 
mated by  reference  to  the  uses  for  which  the 
property  is  suitable,  having  regard  to  the  ex- 
isting business  or  wants  of  the  community,  or 
such^as  may  be  reasonably  expected  in  the  im- 
mediate future." 

The  same  rule  has  been  laid  down  in  nunxer- 
ous  other  cases. 

In  HarrUon  v.  Ymmg,  9  Ga.  864.  965,  a 
piece  of  land  was  sought  to  be  condemned  by  a 
brid^  company.  The  trial  court  refused  to 
admit  evidence  as  to  the  value  of  the  land  "as 
a  bridge  site,'*  and  restricted  the  evidence  "  to 
the  actual  value  of  the  land  for  its  agricultural 
And  productive  qualities."  It  was  held  that 
this  was  error,  the  court,  per  Lumpkin,  J,;  say- 
YVkfLi  **  Wlio  in  making  investments  of  capital 
in  real  estate  is  not  innuenced  by  the  consider- 
ation that  it  will  be  valuable  for  a  town,  bridge, 
ferry,  mill,  manufactory,  etc.  ?  " 

In  LotUntiUe  Railroad  Canvpany  v.  Ryan,  64 
Miss.  399,  the  tract  condemned  was  a  narrow 
atrip  along  the  Mississippi  River.  Evidence 
was  admitted  to  show  that  it  was  peculiarly 
valuable  as  a  mill  site,  although  no  mill  was 
then  upon  it.  Upon  appeal  it  was  held  that 
the  evidence  was  projjerly  admitted,  the  court 
aaying:  *'  Clearly,  it  is  of  insignificant  value 
for  agricultural  purposes;  and  there  is  neither 
a  wharf,  a  factory  nor  a  sawmill  on  it,  and 
there  may  never  be.  But  if  its  adaptability  to 
these  purposes,  or  any  one  of  them,  gives  it  a 
present  value,  the  owner  is  entitled  to  that 
value,  though  in  fact  no  one  now  proposes  to 
use  it  for  any  of  these  purposes." 

In  Chicago  Railroad  Company  v.  Catholic 
Bishop,  119  111.  580, 8  West.  Rep.  881,  the  prop- 
erty sought  to  be  condemned  for  railroad  pur- 
poses was  a  strip  in  front  of  a  cemetery.  For 
many  years  it  had  been  rented  as  a  marble 
yard,  and  evidence  was  introduced  that  it  had 
a  special  value  for  restaurant  purposes.  It  was 
held  that  this  value  should  Ihs  considered, 
although  the  bishop  would  not  rent  it  for  such 
purposes,  the  court  saying: 

"  Because  the  proprietor  of  land  elects  to  use 
it  for  one  purpose  rather  than  another,  we  do 
not  think  that  Its  capacity  for  the  use  to  which 
it  is  not  put  is  improperly  taken  into  considera- 
tion in  estimating  its  value." 

In  t>outk  Park  Commimoners  v.  Dunlery,  91 
m.  49,  two  tracts  were  sought  to  be  con- 
demned for  a  public  park;  and  it  was  held  to 
be  proper  to  prove  what  the  property  would  be 
worth  if  subdivided  into  lots  and  blocks. 

In  Sherman  v.  8t.  Paul  Railroad  Company, 
80  Minn.  229,  the  land  sought  to  be  condemned 
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for  railroad  purposes,  *' though  at  the  time 
occupied  as  a  farm,  was  situated  in  the  vicinity 
of  the  City  of  St.  Paul  and  near  certain  public 
institutions,"  and  in  view  of  this  it  was  held 
proper  to  prove  its  value  for  suburban  resi- 
dences. And  so  in  other  cases.  See  Chicago 
dh  E,  R.  Co.  V.  Jacobs,  110  III.  416;  Hadam  v. 
Galena  A  S.  W.  R,  Co,  64  HI.  858;  Little  Rock 
Junction  R.  Co.  v.  Woodruff,  49  Ark.  894;  TAt- 
tU  Rock  &  Ft.  8.  R  Co.  v.  McQehee,  41  Ark. 
Wt',  Amoikeag  IUfg.  Co.  v.  Worcester,  60  N.  H. 
526;  Lo^c  v.  Concord  R.  Corp.  68  N.  H.  558,  2 
New  Eng.  Rep.  275;  Montana  R,  Co.  v.  War- 
ren, 6  Mont.  275;  Ooodin  v.  Cincinnati  dt  W. 
Canal  Co.  18  Ohio  St.  181;  Chicago  A  iV.  W. 
R.  Co.  V.  Chicago  &  E.  R,  Co.  112  111.  608;  Re 
New  York,  L.  d  W.  R.  Co.  27  Hun,  120;  8t. 
Louis,  K.  d  A.  R.  Co.  Y.  Chapman,  88  Kan. 
807. 

We  think,  therefore,  that  it  was  proper  to 
show  the  value  of  the  property  **  as  a  reservoir 
site."  This  is  not  sanctioning  a  remote  or 
speculative  value.  It  is  merely  taking  the 
present  value  for  prospective  purposes. 

2.  But  it  is  argued  that  the  value  "  as  a  res- 
ervoir site"  should  not  have  been  taken,  be- 
cause there  was  no  practicable  site  for  a  dam 
upon  the  defendants*  property,  the  only  use  of 
which  for  reservoir  purposes  being  in  connec- 
tion with  the  land  of  the  plaintiff.  But  while 
it  might  perhaps  have  been  more  accurate  to 
say  •*  a  part  of  a  reservoir  site,"  or  for  "  reser- 
voir purposes,"  we  think  this  trifling  verbal  in- 
accuracy need  not  be  noticed,  and  that  the 
evidence  was  properly  admitted.  While  it  is 
true  that  the  defendants'  property  had  no  value 
for  reservoir  purposes  except  in  connection  with 
the  land  of  the  plaintiff,  it  is  equally  true  that 
the  plaintiff's  property  had  comparatively  little 
value  for  such  purposes  except  in  connection 
with  the  land  of  the  defendants:  the  plaintiff's 
own  evidence  being  that  ••With  the  defendants' 
land  included,  the  reservoir  will  hold  about  six 
thousand  million  gallons,  and  without  the  land 
of  the  defendants  it  will  hold  only  about  one 
tenth  that  quantity."  And,  this  being  the  case, 
We  can  see  no  more  reason  for  saying  that  the 
plaintiff  can  take  the  defendants'  portion  with- 
out regard  to  its  value  for  reservoir  purposes 
than  for  saying  that  the  defendants  (if  they  had 
happened  to  commence  proceedings  flrst)  could 
take  the  plaintiff's  portion  upon  the  same  basis. 

The  question  of  value  is  distinct  from  the 

?[uestion  of  ownership.  As  is  well  known,  the 
ormer  method  of  ascertaining  the  compensa- 
tion for  land  taken  for  railroad  purposes  was 
an  appraisement  by  commissioners;  and  under 
that  system  it  was  held  that  the  commissioners 
should  confine  themselves  to  ascertaining  the 
value,  and  had  nothing  to  do  with  the  question 
of  ownership  or  the  (iistribution  of  the  fund. 
San  Francisco  A  S.  J.  R.  Co.  v.  Mahoney,  29 
Cal.  118. 

Under  the  present  system,  the  compensation 
is  to  be  determined  by  a  jury,  or  by  the  court 
if  a  jury  be  waived.    Const,  art.  1,  §  14. 

But  this  change  in  the  tribunal  does  not 
change  the  nature  of  the  questions  to  be  de- 
cided. The  question  of  value  is  still  as  distinct 
in  its  nature  from  the  question  of  ownership  as 
formerly.  Suppose,  for  illustration,  that  the 
two  sides  of  a  cafion  suitable  for  reservoir 
purposes  were  owned  respectively  by  two  per- 
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sonB  who  are  joined  as  defendants  in  a  pro- 
ceeding to  condemn  the  land  by  a  water  com- 
pany which  did  not  own  any  of  the  property. 
It  would  not  be  pretended  that  such  company 
could  take  the  property  at  its  value  for  ^zing 
or  agricultural  purposes  (which  value  might  be 
nominal)  merely  because  it  was  owned  by  dif- 
ferent persons.  Such  a  proposition  would  be 
ridiculous. 

Now,  there  is  no  difference  in  principle  be- 
tween such  a  case  and  one  where  the  company 
itself  owns  half  of  the  cafion,  and  is  seeking 
to  acquire  the  other  half.  Nor  is  there  any 
difference  in  principle  where  the  company  owns 
somewhat  more  than  half,  or  the  more  valuable 
portion.  The  logical  result  of  the  argument 
for  the  appellant  is  that  if  the  company  owned 
but  a  small  portion  of  the  cafion,  it  could  ac- 
quire all  the  rest,  without  regard  to  the  value 
for  the  only  purpose  for  which  it  might  have 
much  value,  merelv  because  the  other  parties 
did  not  own  the  whole,  and  had  not  been  able 
or  did  not  choose  to  go  into  the  business  them- 
selves. It  seems  clear  that  such  is  not  the 
law. 

8.  We  think,  however,  that  the  court  erred 
in  allowing  a  remote  and  speculative  value  to 
be  taken  into  consideration .  A  witness  was  al- 
lowed to  give  his  estimate  of  value  upon  the 
basis  of  the  following  question:  *' Assuming 
that  the  plaintiff's  intended  reservoir  will  hold 
six  thousand  million  gallons  of  water,  or  water 
sufficient  to  irrigate  twenty  thousand  acres  of 
land  lying  below  their  dam,  and  that  the  annual 
rainfall  is  sufficient  to  supply  such  a  reservoir, 
and  that  there  is  such  a  quantity  of  land  sus- 
ceptible of  irrigation  from  such  a  reservoir, 
and  that  its  value  would  be  enhanced  at  least 
50  per  cent  by  having  irrigation  facilities  af- 
forded to  it,  and  also  that  tlie  reservoir  would 
be  sufficient  to  supply  the  inhabitants  of  Na- 
tional City  with  water,  and  also  that  without 
the  use  of  the  defendants'  land  any  reservoir 
constructed  above  the  plaintifTs  dam  as  de- 
scribed in  the  complaint  would  hold  less  than 
one  tenth  of  what  the  reservoir,  using  the  de- 
fendants' land,  will  hold;  and  also  that  a  suit- 
able dam  was  on  the  18th  day  of  June,  1887, 
already  in  course  of  construction  below  this 
reservoir  site;  and  assuming  also  that  there  was 
no  other  site  equally  suitable  in  that  immediate 
neighborhood  for  such  a  purpose— are  vou  able 
to  give  an  opinion  as  to  the  value  of  the  lands 
sought  to  be  condemned  on  the  18th  day  of 
June,  1887,  for  the  purposes  of  such  a  reser- 
voir? "  The  witness  answered  in  the  affirma- 
tive, and  ffave  his  estimate  of  value  upon  the 
basis  stated. 

There  are  two  elements  in  this  question 
which  we  think  should  not  have  entered  into 
the  estimate,  viz. : 

(a )  It  was  not  proper  to  base  the  estimate  of 
the  value  of  the  land  taken  upon  the  fact  that 
a  dam  was  "  already  in  course  of  construction." 
This  was,  in  effect,  saying  that  the  defendants 
should  be  allowed  the  increase  in  value  arising 
from  the  plaintiff's  improvements;  or,  at  any 
rate,  a  jurv  would  be  likely  to  get  that  idea 
from  it.  Now,  if  the  improvement  had  been 
affixed  by  the  plaintiff  to  the  land  of  the  de- 
fendants without  any  color  of  authority,  but  as 
a  mere  trespasser,  it  might  be  that  the  defend- 
ants would  be  entitled  to  the  increased  value 
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arising  from  such  improvement,  under  the  rule 
laid  down  in  United  States  v.  Land  in  Hon- 
terev  County,  47  Cal.  515. 

We  express  no  opinion  as  to  that.  But  that 
is  not  the  case  here,  because  the  dam  is  affixed 
to  the  plaintiff's  own  land.  The  proposition' 
is  therefore  that  the  defendants  are  entitled  to* 
the  benefit  arising  from  the  improvement  upon 
the  adjoining  land  for  the  purposes  of  which, 
their  land  is  sought  to  be  taken.  Thi8  seems- 
to  us  inadmissible  as  a  direct  element  of  value. 
It  is  possible  that  they  mi^ht  get  some  benefit 
from  it  indirectly;  that  is  to  say.  the  public- 
knowledge  of  a  proposed  improvement  mifht 
cause  an  actual  demand  in  the  market,  and  a 
subsequent  advance  in  the  current  rate  of  price. 
In  such  case  it  would  be  impracticable  for  a 
court  to  analyze  the  price,  and  determine  the 
proportion  in  which  any  particular  element 
contributed  thereto.  The  scales  of  justice  do 
not  balance  (^uite  so  delicately  as  that.  But 
aside  from  this  indirect  benefit,  and  in  a  case 
where  there  is  no  actual  current  rate  of  price^ 
and  where  in  consequence  the  court  must  ar- 
rive at  the  value  from  a  consideration  of  the 
uses  to  which  the  property  may  be  put.  it  seems 
monstrous  to  say  that  the  benefit  arising  from 
the  proposed  improvement  is  to  be  taken  into* 
consideration  as  an  element  of  the  value  of  the 
land.  It  has  beto  a  question  with  many  courts 
whether  the  benefit  arising  from  the  proposed 
improvement  is  to  be  charged  against  the 
owner.  See  San  Francisco,  A,  db  S.  R.  Co,  v. 
CaMweU,  81  Cal.  378,  874. 

But  the  result  of  the  course  taken  at  the  trial 
would  be,  not  only  not  to  charge  such  benefit 
aminst  the  owner,  but  to  credit  it  to  his  favor,, 
which  in  effect  is  charging  it  against  the  party 
who  makes  the  improvement.  There  are  some 
decisions  which  seem  to  countenance  this  view. 
But  we  think  that  the  learned  judges  wha 
made  them  overlooked  the  distinction  above- 
adverted  to  between  an  indirect  benefit  arising 
from  an  actual  increase  in  the  market  price,, 
consequent  upon  a  knowledge  by  the  public  of 
the  proposed  improvement,  and  cases  where 
there  is  no  such  actual  market  price,  apd  where 
the  value  must  be  arrived  at  by  allowing  wit- 
nesses to  base^their  opinions  as  to  the  value 
upon  the  purposes  for  which  the  property  is. 
suitable.  We  think  that  the  correct  rule  in 
this  regard  is  that  acted  on  in  Cobb  v.  Boston^ 
112  Mass.  188;  and  compare  Kerr  v.  South 
Park  Commissioners,  117  U.  S.  887  [29  L.  ed. 
9271. 

( J )  It  was  not  proper  to  allow  the  witness  to 
base  his  estimate  ot  value  upon  the  circum- 
stance that  the  land  susceptible  of  irrigation 
from  the  reservoir  would  be  enhanced  inValue 
'*  at  least  50  per  cent  by  having  irrigation  fa- 
cilities afforded  to  it."  This  can  only  have 
been  put  in  upon  the  theory  that  the  land  to  be 
condemned  would  share  in  the  increase  in  value, 
or  at  any  rate  a  jury  would  be  likely  to  get 
that  idea  from  it.  But,  as  stated  under  the 
preceding;  head,  the  value  of  the  land  taken  is. 
to  be  estimated  irrespective  of  the  benefit  re- 
sulting to  it  from  the  proposed  improvement, 
and  a  fortiori  the  estimate  should  be  irrespect- 
ive of  the  benefit  resulting  to  adjacent  lands. 

If  the  prosi>ective  increase  in  value  of  the 
adjacent  land  is  to  be  taken  into  considera- 
tion, the  prospective  increase  in  value  of  the 
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lots  in  National  City  shonid  be  so  too.  The 
reservoir,  according  to  the  question,  was  **  suf- 
ficient to  supply  the  inhabitants  of  National 
City  with  water; "  and  good  water  facilities 
must  be  supposed  to  increase  the  value  of  city 
lots  as  well  as  of  country  land,  so  that  if  the 
defendants  are  entitled  to  the  prospective  in- 
crease in  the  one  case  they  are  in  the  other.  It 
seems  clear,  however,  that  such  an  increase  in 
value  is  too  remote  and  speculative  to  be  con- 
sidered. 

We  have  not  overlooked  the  fact  that  it  ap- 
pears from  the  plaintiff's  own  evidence  that 
the  surrounding  land  would  be  increased 
in  value  at  least  50  per  cent  by  having  irriga- 
tion facilities  afforoed  to  it.  But  this  does 
not  help  the  respondent's  case  in  this  re- 
gard; for.  in  the  first  place,  the  record  does  not 
show  ^at  the  plaintiff  put  in  this  evidence  as 
bearing  upon  the  issue  as  to  value.  It  may 
have  been  put  in  upon  the  question  of  the  ne- 
cessity for  the  taking,  while  in  the  question 
above  quoted  it  is  expressly  put  as  an  element 
of  the  value.  And  in  the  second  place  the  in- 
troduction of  irrelevant  evidence  upon  one  side 
without  objection  does  not  justify  the  intro- 
duction of  irrelevant  evidence  upon  the  other 
side.    DoneUy  v.  Curran,  54  Cal.  282. 

It  is  to  be  observed  that  the  question  before 
us  relates  to  the  value  of  the  land  taken,  and 
not  to  the  damage  to  the  remaining  portion, 
which  was  not  included  in  the  motion  lor  new 
trial.  Whether  the  same  rales  would  apply  to 
the  latter  case  is  not  a  question  which  we  need 
consider. 

4.  Upon  the  trial,  witnesses  who  had  more 
or  less  knowledge  of  surroundings  and  of  val- 
ues, but  who  could  not  be  said  to  be  experts  in 
Ihe  strict  sense  of  the  term,  were  allowed  to 
testify  concerning  the  value  of  the  land.  We 
think  this  was  proper.  While  it  is  trae  that 
the  witnesses  were  not  experts  in  the  strict 
sense  of  the  term,  and  that  their  opinions  as  to 
die  value  cannot  in  strictness  be  said  to  be  a 
fact,  yet  it  seems  to  be  settled  that  from  the  ne- 
cessity of  the  case  the  general  rales  of  evidence 
suffer  an  exception  in  this  particular. 

The  principle  upon  which  this  rests  was  laid 
down  in  People  v.  Sanford,  48  Cal.  82,  83.  In 
that  case  a  person  who  was  not  an  expert,  but 
who  had  seen  the  deceased  at  a  particular  time, 
was  allowed  to  state  what  appeared  to  be  his 
condition  of  mind.  This  was  held  to  be  proper, 
and  the  court,  per  Wallace,  Ch.  J.  (aaopting 
the  language  of  a  North  Carolina  case},  said: 

"  It  approaches  to  knowledge,  and  is  knowl- 
edge, so  tar  as  the  imperfection  of  human  nat- 
ure will  permit  knowledge  of  these  things  to 
be  acquired ;  and  the  result  thus  acquired  should 
be  communicated  to  the  jury,  because  they 
have  not  had  the  opportunities  of  personal  ob- 
aervation,  and  because  in  no  other  way  can  they 
effectually  have  the  benefit  of  the  knowledge 
gained  by  the  observations  of  others." 

In  the  subsequent  case  of  Peoplev,  Monteith, 
73  Cal.  7.  it  was  held,  upon  the  authority  of 
the  preceding  case,  that  a  witness  who  was  not 
an  expert  could  be  allowed  to  state  what  was 
the  condition  of  the  defendant  as  to  sobriety 
on  a  certain  occasion.  In  other  States  the 
principle  of  these  cases  has  been  applied  to 
questions  as  to  the  value  of  property  both  in 
8L.ICA 


proceedings  for  eminent  domain  and  in  other 


In  Shattuck  v.  Stoneham  Branch  Railroad 
Company,  6  Allen,  117,  persons  who  were  fa- 
miliar with  the  neighborhood  were  allowed  to 
give  their  opinions  as  lo  the  value  of  land 
taken  in  eminent  domain,  and  this  was  held  to 
be  proper;  the  court,  per  Chapman,  J.,  saying: 

"This  is  permitted  as  an  exception  to  tlie 

Sneral  rule,  and  not  strictly  on  the  ground 
at  such  persons  are  experts;  for  such  an  ap- 
plication of  that  term  would  greatly  extend  its 
signification.  The  persons  who  testify  are  not 
supposed  to  have  science  or  skill  superior  to 
that  of  the  jurors;  they  have  merely  a  knowl-  - 
edge  of  the  particular  facts  in  the  case  which 
jurors  have  not.  And.  as  value  rests  merely 
m  opinion,  this  exception  to  the  genera)  rale 
that  witnesses  must  be  confined  to  facts,  and 
cannot  give  opinions,  is  founded  in  necessity 
and  obTOus  propriety." 

So  in  EoberUon  v.  Knapp,  85  N.Y.  92,  upop 
a  question  as  to  the  value  of  a  farm,  farmers 
and  residents  of  the  neighborhood  were  al- 
lowed to  give  their  opinions  as  to  the  value,, 
and  the  court,  per  Leonard «/.,  said: 

''In  general,  the  opinion  of  the  witness  is  not 
evidence,  but  there  are  exceptions  to  the  rale. 
The  exceptions  generally  proceed  on  the  prin- 
ciple that  the  question  is  one  of  science  or 
sluU,  or  has  reference  to  some  subject  upon 
which  the  jury  are  supposed  to  have  less  knowl- 
edge than  the  witness.  The  case  of  the  value 
of  property  forms  one  of  the  admitted  excep- 
tions." 

A  similar  ruling  was  made  in  Pennsylvania 
Railroad  db  GaiuU  Company  v.  Bunnell ,  81 
Pa.  426,  in  which  case  Sbarswood,  c7.,  deliver- 
ing the  opinion,  said: 

"The  market  value  of  land  is  not  a  question 
of  science  and  skill,  upon  which  only  an  ex- 
pert can  give  an  opinion.  Persons  hving  in 
the  neighborhood  may  be  presumed  to  have  a 
sufl9cient  knowledge  of  the  market  value  of 
property  with  the  location  and  character  of  the 
lana  in  question.  Whether  their  opinion  hus 
any  proper  ground  to  rest  upon,  or  is  mere 
conjecture,  can  be  brought  out  upon  cross  ex- 
amination. Such  opinions  have  always  been 
received." 

A  similar  ruling  was  made  in  Le  Ray  Rail- 
road Company  v.  Hawk,  39  Kan.  638,  in  which 
case  Johnston,  </.,  delivering  the  opinion  of 
the  Supreme  Court  of  Kansas,  said: 

"This  is  not  a  question  of  science  or  skilly 
requiring  expert  testimony,  but  it  falls  within 
one  of  the  exceptions  to  the  rule  excluding 
mere  opinions  of  ordinary  witnesses.  It  is  not 
necessary  that  the  witnesses  shall  be  engaged 
in  buying  and  selling  land,  nor  that  they  should 
have  knowledge  of  an  actual  sale  of  that  or 
similar  land  to  make  them  competent.  A 
farmer  living  in  the  vicinity  is  presumed  to  be 
familiar  with,  and  to  know  the  value  of,  farm 
lands,  and  there  can  be  no  doubt  of  his  compe- 
tency when  it  is  shown  that  he  knows  the  situ- 
ation and  character  of  the  land,  its  productive- 
ness and  availability  for  use,  and  who  further 
states  that  he  knows  the  value  of  the  same."^ 
And  so  in  other  cases.  See  St,  Lmtis,  K.db  A, 
R.  Co.  V.  Chapman,  88  Kan.  807;  Leavenworth 
T.  <fe  8.  W.  R.  Co.  V.  Paul,  28  Kan.  821;  Col- 
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f>m  V.  St,  Paul  dt  a  R.  Co.  19  Minn.  386  (Gil. 
240);  Springfield  dh  S.  R,  Co.  v.  Calkins,  90 
Mo.  543,  8  West.  Rep.  249;  Vaiidine  v,  Bur- 
pee, 18  Met.  291;  Swan  v.  Middlesex  Co,  101 
Mass.  177;  Frankf<yrt  &  K.  B.  Co,  v.  Windsor,. 
51  Ind.  288. 

Upon  the  principle  of  these  cases  we  think 
the  evidence  was  admissible. 

In  addition  to  the  appeal  from  the  order 
•denying  a  new  trial,  there  is  in  the  transcript  a 
notice  of  appeal  from  the  judgment.  But 
none  of  the  counsel  have  suggested  that  the 
points  made  arise  upon  that  appeal,  or  ad- 
vanced anv  reason  why  the  Judgment  should 
he  reversed  thereon. 

Following  the  lead  of  counsel,  we  have  as- 
sumed that  there  is  no  error  which  can  be  con- 
sidered upon  that  appeal.  We  therefore  ad- 
vise that  tne  Judgment  be  affirmed  as  to  all  the 
issues  except  the  issue  as  to  the  value  of  the 
land  taken;  and  that  the  Judgment  as  to  that 
issue  and  the  order  denying  a  new  trial  be  re- 
versed, and  the  cause  remanded  for  a  new  trial 
of  said  issue,  the  appellant  to  recover  its  costs 
of  appeal. 

We  concur:  Belcher^  C.  C;  Foote»  C, 

Per  Curiajn. 

For  the  reasons  given  in  the  foregoing  opin- 


ion the  judgment  <u  to  all  the  issues  except  the 
issue  as  to  ^te  value  of  the  land  taken  is  affirmed. 
The  judgment,  <u  to  that  issue,  and  the  order  de- 
nying a  new  trial,  are  reversed,  and  the  cause 
remanded  for  a  new  trial  of  said  issue,  the  ap- 
pellant to  recover  its  costs  of  appeal. 

McFarland»  J.,  concurring: 

1  concur  in  the  jud^ent,  but  I  dissent  from 
so  much  of  the  opinion  of  Mr.  Commissianer 
Ha;p^ne  as  holds  that  there  was  no  error  in  ad- 
mitting evidence  of  the  value  of  defendant's 
land  as  a  "reservoir  site,"  and  in  instructing 
the  Jury,  upon  that  theory.  That  would  be, 
practically,  to  allow  defendant  to  recover  for 
an  enhancement  of  the  value  of  his  land 
brought  about  b^  the  very  act  of  taking  it. 
The  rule  stated  m  Gilmer  v.  Lime  Point,  19 
Cal.  47,  and  Central  Pacific  Bailroad  Commmp 
v.  Pearson,  35  Cal.  247,  applies  here,  and  I  see 
no  good  reason  for  overrulifig  those  cases. 

Searls,  Ch.  J.:  ^ 

I  concur  in  the  Judgment,  and  in  the  views 
expressed  by  McFarUutd*  /. 

Works*  J.,  did  not  participate  in  the  decis- 
ion of  this  cause. 
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1.  ReftuHiI  to  recelTO  payment  offered  at  a 
place  other  than  the  stipulated  place  of  payment 
except  upon  certain  conditiona,  is  an  implied 
waiver  of  the  riffht  to  have  the  payment  made  in 
the  place  agreed  on. 

^.  A  tender  of  the  whole  som  mrhich  Is  In 
ikct  due  OQ  a  mort«raflre,  and  a  refusal  to  ac- 
cept it,  did  not  dlschari^  the  security  if  the  re- 
fusal was  accompanied  by  a  bona  fide  claim  of 
right  which  was  believed  In  by  the  creditor,  and 
was  not  wantonly  put  forward  as  a  cover  to  a 
wrong  purpose. 

3.  To  justify  the  appointment  of  a  receiv- 
er m  foreclosure  on  the  ground  of  waste,  the 
waste  must  be  serious  and  the  danger  of  destruc- 
tion or  impairment  of  the  security  imminent. 

4.  The  rights  of  a  morigSLgor  to  the  rents 
and  profits  pendente  lite  is  a  substantial  one 
under  the  Laws  of  Michigan,  which  must  be  rec- 
ognized in  the  courts  of  the  United  States  in  ad- 
ministering the  rights  of  the  parties  to  a  mort- 
gage; and  they  cannot  therefore  appoint  a 
receiver  to  take  the  rents  and  profits  to  apply  on 
the  mortgage  prior  to  the  completion  of  fore- 
closure by  sale  and  confirmation,  although  the 
necurity  is  inadequate. 

^.  Where  the  propriety  of  the  appoint- 
ment of  a  receiver  is  the  prtncinal 
anestion  in  a  rsscij  and  it  is  required,  if  at 
1,  by  the  view  which  the  court  shall  ultimately 
take  of  the  case,  as  part  of  the  means  to  afford 
the  relief  contemplated  by  the  decree,  the  ap- 
pointment should  not  be  made  untU  the  hearing. 


S  L.  R.  A. 
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BILL  to  foreclose  a  mortgage,  on  motion  for 
tbe  appointment  of  a  receiver.  Motion 
denied  upon  condition. 

Tbe  facts  sufficiently  appear  in  the  opinion. 

Messrs.  Butterfield  A  Keenejr  for  com- 
plainant. 

Messrs.  Smiley  ^  Earle»  for  defendants: 

Tender  of  the  amount  due  discharges  the 
mortgage.  The  tender  need  not  be  kept  good, 
for  the  mortgage  lien  is  destroyed  by  the  tender 
when  made. 

Van  Husan  v.  Kanouse,  18  Mich.  808;  Oaru- 
there  v.  Humphrey,  12  Mich.  270;  Eslow  v.  Mit- 
ehell,  26  Mich.  500;  Pdtts  v.  Ptaisted,  80  Mich. 
149. 

Objections  to  the  mode  of  the  tender  must 
be  made  at  the  time  of  tender,  or  are  waived. 

Browning  v.  Crouse,  40  Mich.  889. 

A  tender  objected  to  and  refused  on  a  par- 
ticular ground  and  for  a  specified  reason  is 
good  in  all  other  respects. 

Zoesr  V.  Wilson,  24  Mich.  478. 

In  Michigan  there  can  be  no  receiver  of 
the  mortga^  premises  appointed  pending  a 
suit  to  foreclose  the  mortgage,  for  the  reason 
that  the  mortgagor  is  entiUed  to  the  possession 
and  the  rents  and  income  of  the  property  until 
after  a  foreclosure  sale. 

2  Howell,  Stat.  ^  7847;  Wagar  v.  Stone,  86 
Mich.  864;  High,  Receivers,  2d  ed.  g  641  a. 

A  receiver  will  not  be  appointed  in  Michigan, 
even  when  the  parties  have  contracted  in  the 
mortgage  that  it  may  be  done. 

Bazeltine  v.  Granger,  44  Mich.  508. 

This  is  a  rule  of  property  and  is  binding  on 
the  federal  courts. 

Brine  v.  Ins.  Co.  96  U.  8. 627  (24  L.  ed.  858); 
Orvis  V.  PoweU,  9»  U.  8.  176(26  L.  ed.  288); 
Swift  V.  Smith,  102  U.  8.  442  (26  L.  ed.  198). 
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It  is  not  unlikely  that  the  United  States  Su- 
preme Court  might  hold  a  similar  rule  even  if 
the  Michigan  Statutes  and  decisions  did  not 
control. 

Teai  V.  Waiker,  111  U.  8.  242  (28  L.  ed.  415); 
Preedman*9  Bank  d  T,  Co,  v.  Sfiepherd,  127  U. 
S.  494  (82  L.  ed.  168). 

But  it  is  clear  that  the  Michigan  Statute  and 
the  construction  given  it  by  the  Michigan  Su- 
preme Court  constitute  a  rule  of  property  and 
are  therefore  binding  upon  the  federal  court. 

Bucher  v.  Cfieghire  B.  Co.  125  U.  S.  588  (81 
L.  ed.  798);  Thatefier  Y.Ptywdl,  19  U.  8.  6 
Wheat.  119  (5  L.  ed.  221). 

The  Michigan  Statutes  (2  Howell,  §  8158) 
provide  for  the  appointment  of  receivers  for 
corporations,  and  specify  the  cases  when  it  may 
be  done.  And  the  supreme  court  of  the  State 
holds  that  a  receiver  for  a  corporation  created 
under  the  Michigan  laws  cannot  be  appointed 
except  in  proceedings  under  this  statute. 

FlBopk  V.  8t,  Clair  Circuit  Judge,  81  Mich. 
456. 

SeTerens,  J.,  delivered  the  following  opin- 
ion: 

The  bill  in  this  cause  was  filed  for  the  puiv 
pose  of  foreclosing  a  mortgage  given  to  Daniel 
hharpe,  the  compudnant's  assignor,  on  the  11th 
day  of  August,  1880,  by  Brosnan  and  McKee, 
to  secure  the  payment  of  the  sum  of  $45,000, 
made  payaUe  in  twelve  installments  of  $8,750 
each,  on  the  first  day  of  June  in  each  year 
thereafter,  with  annual  interest  at  4^  per  cent ' 
on  the  whole  sum  from  time  to  time,  unpaid, 
according  to  the  tenor  of  a  certain  bond,  of 
even  date  with  the  mortgage,  from  Brosnan 
and  McKee  to  Sharpe.  The  mortgage  was 
given  to  secure  the  purchase  price  for  the  plas- 
ter-mills property  at  Grand  Rapids,  and  covered 
the  whole  plant. 

l*he  Union  Mills  Plaster  Company,  havine 
become  incorporated,  purchased  the  mortgaged 
property  of  Brosnan  and  McKee,  and  by  the 
terms  of  its  purchase  assumed  and  agreed  to 
pay  the  mortgage  debt  to  the  com^inant. 
The  first  two  installments  of  principal,  and  the 
annual  interest  on  the  whole  sum  for  the  first 
and  second  years,  were  paid.  On  the  matur- 
ing of  the  third  installment,  a  further  agree- 
ment was  entered  into  between  the  complain- 
ant and  Brosnan  and  the  plaster  company, 
whereby  the  payment  of  it  was  deferred,  and 
it  was  put  at  the  foot  of  the  other  installments, 
to  follow  them  as  an  annual  installment;  and 
the  rate  of  interest  was  raised  to  6  pnercent;  but 
it  was  to  be,  and  was,  untU  1888,  in  fact  paid 
aonuallv  as  before.  Upon  the  same  arrange- 
ment, the  installmeotA  of  principal  due  in  1884, 
1885,  1886  and  1887  were  turned  behind  the 
first  deferred  payment.  By  the  terms  of  the 
obligations  thev  were  payable  at  the  complain- 
ant's ofiice  in  Boston,  but  in  fact  the  payments 
were  never  made  there,  and  generally,  if  not 
always,  they  were  made  at  or  through  a  bank 
at  Grand  Rapids. 

Complainant's  incorporation  was  under  the 
laws  of  Maine,  and  its  home  office  was  at  Port- 
land; but  it  is  alleged  that  it  had  also  an  office 
at  Boston.  It  was  stipulated  in  the  mortgage 
that  if  any  portion  of  the  mortgi^  debt  should 
remain  unpaid  for  the  period  of  smy  days  after 
it  should  become  due,  the  whole  debt  should, 
8L.  R.A. 


at  the  election  of  the  mortgagee,  become  im- 
mediately due  and  payable.  And  it  was  ex- 
pressly provided  in  the'agreement  for  deferring 
payments  that  it  should  not  prejudice  any  right 
of  the  mortgagee  further  than  should  be  need- 
ful to  give  Uiat  agreement  effect. 

Brosnan  was  a  friend  and  seems  to  have  had 
the  confidence  of  De  Witt,  the  president,  and 
was,  so  far  as  the  present  business  is  concerned, 
managing  officer  of  the  complainant.  The 
a^^reements  for  deferring  payments,  above  re- 
cited, were  probably  induced  by  this  favor 
towards  Brosnan,  who,  when  the  plaster  com- 
pany was  formed,  became  a  prominent  factor 
m  it,  but  died  before  the  present  controversy 
arose. 

The  installment  and  the  annual  interest  due 
on  June  1,  1888,  not  being  paid  at  maturity, 
correspondence  ensued  between  the  representa- 
tives of  the  plaster  company  and  Mr.  De  Witt, 
having  in  contemplation  a  further  agreement 
about  the  payment  of  what  was  due,  and  the 
management  and  preservation  of  the  mortgaged 
property;  but,  no  agreement  having  been  ar- 
rived at,  on  the  last  of  the  sixty  days  after  the 
payment  was  due,  the  plaster  company  tele- 
graphed the  complainant,  asking  it  to  designate 
some  bank  at  Grand  Rapids  to  receive  pay- 
ment of  the  amount  due.  The  answer  to  this 
referred  the  matter  to  their  attorney  at  the  lat- 
ter place,  who,  on  being  applied  to,  refused  to 
receive  the  money  at  Grana  Rapids,  except  it 
should  be  accompanied  by  an  agreement  to 
put  the  buildings  and  the  machinery  on  the 
mortgaged  lands  in  a  better  state  of  repair  and 
preservation.  The  plaster  company  was  will- 
ing to  stipulate  to  a  qualified  limit  in  that  di- 
rection, but  would  not  agree  to  the  terms  in 
that  regard  required  by  the  complainant. 

The  day  wore  off  without  a  coming  to  terms, 
and  no  tender  was  made  to  the  attorney  for 
complainant,  except  that  the  agent  of  the  plas- 
ter company,  to  whose  credit  the  money  had 
for  this  purpose  been  deposited  in  a  national 
bank  at  Grand  Rapids,  offered  to  give  his  check 
for  the  amount  due.  This  was  refused  upon 
the  general  ground  above  stated,  and  because 
the  attorneys  professed  to  be  bound  to  follow 
strictly  their  instructions,  which  were  to  insist 
upon  the  condition. 

On  the  following  day  the  whole  amount  was 
tendered  to  and  refusal  by  the  attorneys,  and 
the  plaster  company  thereuix)n  sent  a  draft  for 
the  same  amount  by  mail  to  the  complainant, 
at  the  same  time  telegraphing  advice  of  its  trans- 
mission. This  draft  was  returned  by  the  com- 
plainant, the  grounds  of  its  refusal  to  receive 
It  not  being  stated. 

It  also  appears  that  the  complainant  paid  the 
taxes  on  the  mortgaged  property  for  the  year 
1887,  after  they  had  been  returned  delinquent, 
and  prior  to  the  filing  of  the  present  bill.  This 
it  was  authorized  to  do  by  the  express  provision 
of  the  Statutes  of  Michigan,  which  gives  the 
mortgagee  the  right  to  tack  a  payment  so  made 
to  his  debt,  and  extends  the  mortgage  security 
to  it.     How.  Ann.  Stat.  §  1187. 

I  am  of  opinion  that  the  mortgagee  may  do 
this  at  any  time  after  the  mortgagor  has  made 
default,  and  suffered  the  property  to  be  returned 
for  the  unpaid  taxes. 

On  the  12th  day  of  November.  1888,  the  pres- 
ent bill  was  filed  to  foreclose  the  mortgage,  the 
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complainant  declaring  therein  its  election  to 
treat  the  whole  debt  as  due,  and  praying  relief 
accordingly. 

It  is  alleged  in  the  bill  that  the  mortgaged 
property  is,  from  disuse  and  wanton  neglect  of 
repair,  going  to  dilapidation  and  ruin;  that  the 
building  and  machinery  are  suffering  depre- 
ciation in  value  from  want  of  proper  care,  and 
from  the  same  cause  the  more  movable  prop- 
erty is  being  stolen  or  lost. 

It  is  also  alleged  that  the  affairs  of  the  cor- 
poration have  been  and  are  corruptly  misman- 
aged; that  its  debts  are  suffered  to  accumulate, 
while  its  assets  are  appropriated  by  its  officers 
and  agents  in  charge  to  their  own  private  use; 
and  a  detail  of  ^at  fullness  is  exhibited,  which, 
if  truly  alleged,  would  illustrate  in  a  striking 
way  the  facilities  which  the  fabric  and  machin- 
ery of  incorporation  afford  to  those  disposed  to 
fraudulent  practices. 

It  is  alleged,  in  substance,  that  the  corpora- 
tion is  kept  continually  on  t^e  verge  of  insolv- 
ency by  the  fraudulent  appropriation  of  its 
assets  by  those  having  charge  of  them.  To 
this  it  is  added  that,  in  consequence  of  the  de- 
preciation of  the  value  of  the  mortgaged  prop- 
erty, and  the  crippled  condition  of  the  corpora- 
tion from  the  mismanagement  of  its  officers, 
the  complainant's  security  is  greatly  impaired, 
and  is  altogether  inadequate  to  protect  the  debt. 

Therefore  it  is  prayed  that  a  receiver  may  be 
appointed  to  take  charge  of  the  assets  and  busi- 
ness of  the  corporation,  under  the  direction  of 
the  court,  to  take  the  rents  and  protits,  and 
that  they  may  be  applied  to  the  mortgage  debt, 
etc. 

The  present  motion  is  for  the  appointment  of 
such  receiver,  and  affidavits  are  filed  in  support 
of  the  bill.  In  response  to  the  order  to  show 
cause,  the  defendants,  the  plaster  company,  and 
the  officers  and  stockholders  complained  of, 
have  answered  and  filed  affidavits.  They  deny 
the  allegations  of  the  bill,  on  the  basis  of  which 
a  receiver  is  prayed. 

In  the  answer  the  defendants  offer  to  pay  the 
installment  of  principal  and  the  annual  interest, 
which  were  tendered  before  the  filing  of  the 
bill.  The  evidence  adduced  on  this  hearing 
was  quite  voluminous,  and  all  the  materiid 
parts  of  it  have  been  attentively  considered. 
The  CO  Delusions  of  fact  drawn  by  the  court 
therefrom  will  be  stated  so  far  as  such  conclu- 
sions form  the  ground  of  decision. 

That  it  is  competent  for  parties  to  stipulate 
that  on  default  in  the  payment  of  an  installment 
the  whole  may  become  due  at  the  election  of 
the  payee  is  well  established,  and  courts  of 
equity  will  give  such  stipulations  effect  when 
they  have  been  fairly  made,  and  the  right  of 
election  fairly  exercised.  Noonan  v.  Lee,  67 
U.  S.  2  Black,  499  [17  L.  ed.  278];  Olcott  v. 
Bynum,  84  U.  8. 17  Wall.  62  [21  L.  ed.  575]. 

It  will  not,  however,  aid  in  the  enforcement 
of  such  right  where  the  conduct  of  the  payee 
indicates  artfulness,  trickery  or  stratagem  in 
bringing  on  the  technical  conditions  upon  which 
he  exercises  the  right.  His  purpose  must  have 
been  open  and  honest,  and  advantage  cannot 
be  taken  of  any  misleading  produced  by  his 
own  action,  or  (what  is  the  same  thing)  the  rea- 
sonable impUcation  contained  in  it.  Noyett  v. 
Clark,  1  Paige,  179;  Broderick  v.  Smit/i,  26 
Barb.  589. 
R.A. 


In  the  present  case,  while  I  do  not  find  that 
there  was  a  deliberate  purpose  to  hold  off  the 
payment  which  was  due  in  June,  1888,  by 
stratagem,  until  the  sixty  days  should  have 
elapsed,  still  I  am  of  the  opinion  that  when  the 
complainant  was  notified  that  the  defendants 
were  ready  to  pay  the  money  at  the  place  where 
it  had  usually  been  paid,  and  knew  that  the 
money  was  in  readiness,  it  should  have  signi- 
fled  its  purpose  to  demand  the  exact  fulfillment 
of  the  contract  as  to  the  place  of  payment,  if 
it  intended  to  insist  upon  it,  and  that  its  con- 
duct in  refusing  to  receive  payment  except  upon 
certain  conditions  was  an  implied  waiver  of  its 
right  to  have  the  payment  made  in  Boston, 
which  it  signified  no  purpose  to  require. 

It  is  very  probable  that  if  the  defendants  had 
understooQ  that  that  condition  was  to  be  exacted , 
they  would  have  taken  steps  to  have  payment 
tendered  at  Boston  on  the  last  day;  and  with 
the  facilities  of  the  present  day  for  transmitting- 
funds  there  would  probably  have  been  no  seri- 
ous difficulty  in  accomplishing  it.  The  almost 
fatal  consequences  to  the  defendant  company 
of  bringing  this  whole  debt  upon  its  hands  for 
payment  would  doubtless  have  stimulated  to 
great  effort  to  avoid  it. 

It  is  therefore  held  that  upon  the  facts  dis- 
closed it  would  be  inequitable  to  permit  the 
right  to  elect  the  whole  debt  due  to  be  exer- 
cised. 

Another  branch  of  the  subject  remains  for 
consideration.  A  tender  of  the  whole  sum 
which  was  in  fact  due  having  been  made,  is  the 
mortgage  security  as  to  the  sum  so  tendered 
lost  by  the  refusal  to  accept?  It  is  the  rule  un- 
doubtedly that  a  tender  discharges  the  security. 
Moynaham  v.  Moore,  9  Mich.  9;  Oaruthers  v. 
Humphrey,  12  Mich.  270;  Potts  v.  Plaisted,  80 
Mich.  149. 

But  to  produce  such  serious  and  heavy  con- 
sequence the  refusal  must  have  been  unquali- 
fied, and  unaccompanied  by  any  bona  fide  claim 
of  right,  which  was  supposed  'by  the  party  to 
justify  his  refusal.  The  claim  of  right  may 
have  been  one  that  could  not  be  supported  as 
matter  of  law;  still,  if  it  was  believed  in.  and 
was  not  wantonly  put  forward  as  a  cover  to  a 
wrong  purpose,  it  is  sufficient  to  prevent  the  for- 
feiture of  the  security.  So  here,  while  it  is 
clear  enough  that  the  complainant  had  no  right 
to  make  it  a  condition  of  receiving  payment, 
that  the  defendant  should  enter  into  stipulations 
about  making  repairs  on  the  mortgaged  prop- 
erty, still  it  may  have  been  that  it  thought  it 
had  such  right;  and  I  do  not  find  such  evidence 
of  its  bad  faith  in  this  regard  as  to  justify  a 
declaration  of  forfeiture.  WcUdron  v.  Murpl.y, 
40  Mich.  668;  B)9t  v.  Sprinqsted,  49  Mich.  91. 

It  results,  from  these  considerations,  that  the 
complainant's  bill  is  well  filed  for  the  foreclos- 
ing of  the  mortgage  in  respect  of  the  installment 
of  principal  and  the  annual  interest  and  the 
taxes  for  1887.  A  question  about  costs  may 
arise  at  the  hearing. 

It  is  shown  that  the  plaster  works  covered  by 
the  mortgage  have  not  been  operated  for  two 
or  three  years  past,  the  defendant  company 
having  entered  into  a  combination  with  otheV 
plaster  companies  at  Grand  Rapids  to  restrict 
production,  and  keep  the  price  of  the  product 
up  to  the  rate  agreed  w^n,  and  arranged  with 
another  member  of  the  combination  for  the 
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production  of  tbe  Union  Mills  Plaster  Com- 
iwny's  proportion,  as  allotted  by  the  combina- 
tion. 

The  reason  for  this  arrangement  with  the 
other  company  is  said  to  be  that  the  latter  has 
such  f  acihties  that  it  can  produce  the  plaster  at 
a  cheaper  cost«  and  it  is  claimed  that  it  is  better 
for  the  defendant  to  pay  what  it  does  for  thus 
furnishing  its  proportion,  than  to  furnish  the 
plaster  from  its  own  mills.  The  defendants' 
mills  and  works  have  therefore  remained  idle, 
and  have  suffered  from  the  decay  and  dilapida- 
tion incident  to  all  such  works  when  disused. 

The  prima  facie  showing  of  gross  neglect 
and  despoiling  of  the  property,  made  in  sup- 
port of  the  motion,  is  fairly  refuted  by  the  an- 
swer of  the  defendants  and  the  affidavits  of 
others  supporting  the  answer;  and  the  result 
of  all  the  evidence  is  that  no  such  destruction 
or  waste  of  the  property  as  would  on  that  ac- 
count warrant  the  appomtment  of  a  receiver  is 
shown.  To  Justify  such  an  appointment  the 
waste  must  be  serious,  and  the  danger  of  de- 
struction or  impairment  of  tbe  secunty  immi- 
nent. PuUan  V.  Cincinnati  d  C,  A,  L.  B.  Co. 
4  Biss.  47;  Morrison  v.  Buekner,  Hemp.  442; 
Beverley  v.  Brooke,  4  Gratt.  187. 

In  this  case  I  am  not  convinced  that  the  waste 
is  other  or  more  serious  than  would  ordinarily 
occur  to  such  property  from  mere  disuse. 

But  it  is  claimed  bv  the  complainant—and. 
If  the  conduct  which  has  thus  far  characterized 
the  management  of  the  affairs  of  the  defendant 
company  is  to  be  continued,  I  think  with  strong 
reason — that  the  security  is  inadequate.  While 
I  am  satisfied  that  some  of  the  complainant's 
witnesses  have  greatly  underrated  the  value  of 
the  mortgaged  property,  still  the  impression 
left  upon  my  mind  is  that  it  is  quite  doubtful 
whether  in  the  present  condition  of  affairs  the 
property  is  adequate  as  security  for  the  debt. 

Upon  this  aspect  of  the  situation,  the  com- 
plainant prays  for  the  apix)intment  of  a  receiv- 
er to  take  the  rents  and  profits,  to  the  end 
that  they  may  be  appropriated  to  the  satisfac- 
tion of  the  mortgage  debt;  and  there  is  thus 
presented  a  somewhat  difficult,  but  very  im- 
portant, question,  touching  the  practice  of  the 
Federal  Courts  in  Michieau  in  mortgage  fore- 
closure cases,  which,  so  far  as  I  am  aware,  has 
never  been  expressly  decided  in  these  courts; 
and  that  is  whether,  in  view  or  the  law  in  this 
State  in  regard  to  the  rights  and  relations  of 
the  parties  to  a  mortgage  of  real  estate  to  the 
mortgaged  property,  as  declared  by  statute 
and  expounded  by  the  supreme  court  of  the 
State,  the  mort^^agee  may,  upon  showing  that 
his  security  is  inadequate,  have  an  appropria- 
tion of  the  rents  and  profits  to  help  out  the  de- 
ficiency. 

The  statute  (How.  Ann.  Stat.  §  7847)  takes 
away  from  the  mortgagee  the  right  to  the  pos- 
session until  foreclosure  is  completed  by  sale, 
and  the  sale  has  become  absolute  by  confirma- 
tion. 

And  it  was  held  in  Wagarv,  Stone,  ^  Mich. 
364,  that  thift  statute,  by  implication,  secured 
to  the  mortgagor  the  rents  and  profits  pending 
foreclosure,  and  that  therefore  an  appropriation 
of  them  by  the  hand  of  a  receiver  for  the  bene- 
fit of  the  mortgagee  deprived  the  mortgagor  of 
a  stibstantial  right. 

Notwithstanding  this  decision,  the  federal 
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court  in  this  district  continued  the  practice  of 
appointing  receivers  in  such  cases  and  for  such 
purpose  in  the  same  way  as  had  been  custom- 
ary in  the  early  equity  practice,  and  a  number 
of  precedents  have  lieen  found  in  which  my 
predecessor  made  such  appointments  after  the 
practice  in  the  state  courts  had  been  settled  the 
other  way.  The  matter  does  not  appear  to 
have  been  debated  before  him  on  any  actual 
dispute  shown  by  the  record;  but  it  cannot  be 
doubted  that  so  well  informed  a  judge  was 
cognizant  of  the  ruling  of  the  state  court  on  the 
subject;  and  I  am  convinced  that  he  followed 
the  original  practice  upon  the  theory  that  it 
was  a  matter  of  practice  merely,  and  that  it  was 
the  duty  of  this  court  sitting  in  equity  to  follow  ' 
its  own' course,  instead  of  conforming  to  local 

Sractice  regulations  of  the  State;  and  such 
oubtless  is  the  general  rule.  But  it  seems 
quite  clear  that  the  duty  of  following  the  orig- 
inal course  of  the  court  in  equitv  does  not  ex- 
tend to  the  extremity  of  overthrowing  sub- 
stantial rights.  When  it  meets  such  it  bends 
so  far  as  is  necessary  to  protect  them,  but  other- 
wise holds  on  in  its  customary  way,  simply 
adapting  itself  to  the  emergency. 

This  IS  the  doctrine  which  was  so  forcibly 
enunciated  in  the  now  familiar  case  of  Brine  v. 
Inmrance  Company,  96  U.  S.  627  [24  L.  ed. 
858].  The  analogy  of  that  case,  and  the  ap- 
plicability of  the  reasoning  of  the  supreme 
court  in  deciding  it,  to  the  present  question  are 
obvious,  as  I  thmk,  and  lead  to  the  conclusion 
that  it  is  not  a  matter  of  practice  simply;  that 
the  right  of  the  mortgagor  to  the  rents  and 
profits  pendente  lite  is  a  substantial  one  imder 
the  laws  of  Michigan,  which  must  be  recog- 
nized by  the  courts  of  the  United  States  In  ad- 
ministering the  rights  of  parties  to  a  mortgage. 
There  is  no  practical  difficultv  in  doing  this, 
and  matters  of  form  must  yield  in  the  presence 
of  legal  right. 

I  am  aware  that  there  are  some  decisions  in 
the  courts  of  the  United  States  in  which  the 
principles  of  decision  are  inconsistent  with 
those  of  Wagar  v.  Stone,  mpra,  and  which 
hold  that  the  substantial  right  of  the  mortgagor 
to  the  rents  and  profits  is  not  impaired  in  any 
legal  sense  by  the  appointment  of  a  receiver  to 
take  them — the  theory  being  that  the  hand  of 
the  court  is  to  be  regarded  not  as  hostile,  but 
as  holding  for  the  mortgagor  as  well,  and  turn- 
ing over  his  property  through  judicial  process 
to  the  payment  of  his  just  debt,  when  needed 
to  meet  a  deficiency. 

It  is  not  needful  for  me  to  express  any  opin- 
ion on  this  divergence  of  views  in  the  present 
case,  for  the  doctrine  of  adherence  to  the  local 
law  in  real  property  matters  looks  to  the  rule 
adopted,  rather  than  to  the  reasoning  which 
has  led  to  it;  and  I  think  that  the  law  of  the 
State  as  declared  in  Wagar  v.  Stone  requires 
that  it  should  be  held  here  that  a  receiver  of 
the  rents  and  profits  cannot  be  appointed,  in 
mortgage  foreclosure  cases,  upon  the  sole 
ground  that  the  security  is  inadequate. 

Whether  the  court  will  appoint  a  receiver  in 
foreclosure  cases,  where  the  property  is  being 
destroyed  or  wasted  by  the  mortgagor,  is  an 
entirely  different  question. 

There  is  nothing  in  Wagar  v.  Stone  which 
controverts  the  power  and  duty  of  the  court  to 
interfere  in  such  cases  for  the  protection  of  the 
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security.  What  the  court  should  do  with  any 
fund  that  might  be  l^t  in  the  hand  of  the  re- 
ceiver, and  incident  to  the  dealing  of  the  court 
with  the  property,  might  be  a  question  subject 
to  the  control  of  the  rule  in  Wagar  v.  Stone; 
but  that  question  is  not  now  presented.  1 
should  have,  I  think,  no  doubt  that  a  Receiver 
might  be  appointed  in  the  circumstances  last 
mentioned,  if  the  waste  or  destruction  was  so 
serious  as  to  justify  so  grave  a  step;  but,  as  I 
have  said,  the  facts  are  not  so  bad  as  to  warrant 
it  iu  thepresent case. 

An  offer  is  made  in  the  answer  to  pay  the 
amount  of  the  installment,  and  the  annual  in- 
terest which  remains  unpaid,  and  the  taxes  of 
1887;  and  this  oifer  was  repeated  at  the  hear- 
ing of  this  motion.  If  this  is  done,  the  further 
prosecution  of  the  bill  for  the  purpose  of  fore- 
closure would,  upon  the  views  already  stated, 
be  quite  fruitless;  and  the  question  remains 
whether  the  case  can  be  proceeded  in  as  upon 
a  bill  filed  by  a  mortgagee  and  creditor  of  the 
defendant  corporation  upon  the  ground  that 
the  management  thereof  is  so  grossly  corrupt 
and  bad  as  to  entitle  the  complainant  to  ask 
the  court  to  interfere  for  the  protection  of  his 
debt.  That  relief  of  this  kind  may  be  given  in 
a  proper  case  appears  to  be  settled  by  the 
weight  of  authority.  2  Morawetz,  Priv.  Corp. 
§§  797,860. 

I  have  had  some  doubt  whether  the  suit  could 
thus  be  converted  from  its  original  purpose  into 
one  which  was  a  mere  incident  to  the  primaiv 
object  of  the  bill.  The  allegations  in  the  bill 
are  broad  enough  to  cover  litigation  on  this 
branch,  and  the  prayer  for  relief  is  general;  and 
it  may  be  that  the  versatility  of  eouity  practice 
will  admit  of  the  further  suit.  It  counsel  are 
advised  to  proceed,  notwithstanding  the  doubt 
now  expre^ed,  the  question  may  be  reserved 
until  the  hearing;  but  if  the  case  is  proceeded 
with  on  that  theory,  and  for  that  purpose  only, 
it  becomes  evident  that  it  would  be  improper 


to  anticipate  the  very  object  of  the  litigation  by 
a  prejudgment  involving  the  whole  merits  of 
the  case.  It  would  be  the  duty  of  the  court  to 
hold  matters  in  statu  quo  until  the  hearing,  as  it 
could  only  then  be  rightly  determined  whether 
the  fact  would  require  the  proposed  action  or 
not.  It  is  the  very  common  practice  in  appoint- 
ing receivers  to  take  such  action  on  the  cominir 
in  of  the  answer.  High,  Receivers,  §§  100, 106. 

And  that  is  quite  proper  where  the  appoint- 
ment is  for  a  merely  ancillary  purpose,  which 
is  concerned  with  the  temporary  incidents  of 
the  suit.  But  it  is  otherwise  where  the  pro- 
priety of  the  appointment  is  a  principal  Ques- 
tion m  the  case,  and  it  is  required,  if  at  all,  by 
the  view  which  the  court  shall  ultimately  take 
of  the  case,  as  part  of  the  means  which  should 
be  taken  to  afford  the  relief  contemplated  by 
the  decree.  Barry  y,  Briggs,  22  Mich.  201; 
Hawkins  v.  Luscombe,  2  Swanst.  875;  High, 
Receivers,  §  109. 

The  result  of  these  views  is  that  the  court 
will  order  that,  upon  payment  by  the  defend- 
ants into  the  registry  of  the  court  for  the  bene- 
fit of  the  complainant  of  the  amount  of  the  in- 
stallment with  the  annual  interest  and  the  taxes 
of  1887,  with  interest  thereon,  within  ten  days 
from  the  entry  of  such  order,  (he  motion  for 
the  appointment  of  a  receiver  pendente  lite  mU 
he  denied. 

If  the  payment  be  not  made  within  that  time, 
the  matter  of  such  appointment  will  be  further 
considered  by  the  court.  In  the  event  of  such 
payment,  and  the  election  to  proce^  with  the 
suit,  an  injunction  will  be  awai'ded  to  restrain 
the  defendants  from  disposing  of  the  assets  of 
the  corporation  by  way  of  dividends  or  other- 
wise, except  as  may,  by  further  order  of  the 
court,  be  allowed,  and  subject  to  such  condi> 
tions  as  the  progress  of  the  business  may  re- 
quire, and  the  court  may  from  time  to  time 
think  fit,  upon  the  representations  of  the  par> 
ties,  to  prescribe. 
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John  P.  WEAVER  et  al. 

V, 

Levi  Gay,  Admr.,  etc.,  et  al.,  and  Alvin 
BURR,  Appt. 

(....W.Va.....) 

^.  Specillc  perfbrmajioe ;  snlllcieney  of 
contract*  J*  B.  executed  and  delivered  to  the 
plaintiffs^  agent  the  following  instrument  in  writ- 
ing :  *^  I  am  wUling  to  sell  my  land  on  which  I 
now  reside,  in  the  County  of  Pocahontas  and 
State  of  West  Virginia,  containing  600  acres,  more 
or  less,  for  the  price  of  86J2S  per  acre,  cash ;  and 

*Head  notes  by  Woods,  J. 


the  parties  for  whom  F.  P.  Huzthal  are  negotiat- 
ing for  said  land  shall  have  the  privilege  of  buy- 
ing said  property  at  said  price,  and  on  said  tcrma, 
for  sixty  days  from  this,  the  7th  day  of  June,  18S3. 
John  Burr."  In  the  month  of  July  f  ol  lowing  the 
plaintilb^  agent  Hanson  Beading  called  upon  and 
told  J.  B.  that  the  plRintiflis  would  take  said  prop- 
erty at  the  price  agreed  upon.  Not  later  than  tlie 
15th  of  July.  1883,  another  agent  of  the  plaintifla, 
Alexander  F.  Matthews,  communicated  to  J.  B.  by 
mail  that  the  plaintiflb  had  elected  and  deternodned 
to  take  the  tract  of  land  mentioned  in  said  writ- 
ing at  the  price  and  upon  the  terms  therein  men- 
tioned, and  that  they  were  prepared  to  pay  for 
said  land  according  to  said  terms,  so  soon  as  he 
should  convey  the  same  to  them  by  proper  deed. 


XOTK.— Contract;  acceptance  of  prop(*8ai  muet  be 
unequivocal. 

The  acceptance  must  be  unequivocal,  uncondi- 
tional, and  without  variance  of  any  sort  between  it 
and  the  proposal  made.  Strange  v.  Crowley  (Mo.) 
7  West.  Rep.  106;  Fry,  Spec.  Perf.  §  106;  Pom.  Spec. 
Perf.f63. 

If  the  acceptance  Is  conditional,  or  introduces  an 
alteration  or  modification  of  the  original  proposal, 
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the  contract  is  not  complete  untU  the  other  party 
has  signified  his  assent  to  the  change.  Linn  v.  Mc- 
Lean, 80  Ala.  aeo. 

Two  minds  must  meet ;  and  if  anything  remains 
to  be  done  before  either  assents,  it  may  be  an  in- 
choate contract,  but  it  is  not  a  perfect  sale.  State 
v.  O'Nell  (Vt.)  1  New  Eng.  Rep.  781;  1  Parsons, 
Cont.  483,  SSS6 ;  Benjamin,  Sales,  S  896 ;  Lyons  v.  Hill,. 
46  N.  H.  49. 
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J.  B.  never  executed  to  the  plalntUte  any  deed  for 
nid  land,  and,  in  consequence  of  his  ftnilure  to 
execute  such  deed,  the  plaintiffs  never  paid  or 
tendered  to  him  any  part  of  the  price  of  said  land. 
Upon  suit  hrouffht  by  the  plaintiffs  against  the 
heirs  of  J.  B.,  to  enforce  the  speciflo  i>erformanoe 
of  the  alleged  contract  for  sale  of  this  land,  it  was 
held  thatsald  proposal  of  J.  B.  to  sell  to  the  plaint- 
iffs the  500  acres  of  land  described  therein  did  not 
of  itself  constitute  a  valid  contract  with  the 
plaintlfte  for  the  sale  of  said  land  within  the  time. 
St  the  price  and  upon  the  terms  therein  men- 
tioned. 

2.  To  eomwert  mieh  propooal  to  sell  Into  » 
▼alid  eontrmet  of  sale  it  is  essential  that  tho 
acceptance  thereof  be  unconditional,  and  that  no- 
tice of  such  acceptance  be  communicated  to  J.  B. 
within  the  time  limited,  or  that  within  that  time 
some  act  be  done  by  the  plaintiffs  which  he  has 
expressly  or  impliedly  airreed  to  treat  as  notice 
of  such  acceptance. 

3Llf  to  the  acoeptanoe  of  such  propoeal  a 
condition  be  nUbced  by  the  party  to  whom 
the  offer  is  made,  or  any  modification  or  change  in 
the  offer  be  made  or  requested,  this  will  in  law 
constitute  a  rejection  of  the  offer. 

4.  The  Irarden  of  proof  that  the  proposal  has 
been  accepted,  and  that  notice  thereof  within  the 
time  limited  has  been  communicated  to  the  pro- 
poser, resta  upon  the  party  claiming  to  have  ac- 
cepted the  same. 

S-Deftwe  enid  propoenl  of  J«  B.  coold  be 
conwerted  Into  a  walid  and  binding  eon- 
tract  for  the  sale  of  said  land  it  was  necessary: 
JlrsC,  that  the  plaintiffs  should  have  unconditlon- 
ally  accepted  the  same  within  sixty  days  from  the 
tth  of  June,  1888;  second,  that  within  that  period 
notice  of  such  acceptance  should  have  been  com- 
municated to  him;  and  thirdy  that  the  plaintiffs, 
before  the  expiration  of  said  sixty  days,  should 
have  compiled  with  the  terms  thereof,  by  paying 
or  tendering  to  J.  B.,  in  cash,  the  whole  price  of 
the  hind,  at  SA.25  per  acre. 

<.  Neither  the  aoeeptanoe  of  the  plaint. 
Iflk  communicated  to  J.  B.  by  their  agent  Read- 
ing, nor  their  acceptance  communicated  to  him 
by  their  agent  Matthews,  was  sufficient  in  law  to 
convert  said  proposal  of  J.  B.  into  a  valid  and 
binding  contract  for  the  sale  to  them  of  said 
land. 

(Snyder,  J.,  dieaents,) 

(December  16, 1888.) 

APPEAL  by  defendant,  Alvin  Burr,  from  a 
decree  of  the  Circuit  Court  of  Pocahontas 
County  in  fovor  of  plaintiffs  in  an  action  for 
the  specific  performance  of  an  alleged  contract 
for  Uie  sale  of  land.     Rever9ed. 

Statement  by  Woods*  J.: 

This  is  a  suit  in  chancery  brought  on  the  81st 
of  Januarv,  1884,  in  the  Circuit  Court  of  Po- 
cahontas County,  by  John  P.  Weaver  and  W. 
W.  Betts,  partners,  composing  the  firm  of 
Weaver  &  Betts,  and  William  Reading  and  R. 
C.  Reading,  compoeine  the  firm  of  Emery  & 
Reading,  and  Franklin  Reading,  plaintiffs, 
against  Levi  Qay,  administrator  of  John  Burr, 
deceased,  Catberine  Burr,  his  widow,  and 
Charles  W.  Burr,  Mary  E.  Smith,  John  Smith, 
Rebecca  Dean,  Isaac  P.  Dean,  Alvin  Burr, 
Henry  8.  Burr,  Sarah  A.  Buzzard,  Jackson 
Buzzard,  Fanny  B.  Burr,  Ida  J.  Burr,  and  Lilly 
y.  Burr,  for  tbe  specific  performance  of  the 
following  agreement,  made  by  John  Burr  in 
his  lifetime: 
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I  am  willing  to  sell  my  land  on  which  I  now 
reside,  in  the  County  of  Pocahontas  and  State 
of  West  Virginia,  containing  500  acres,  more 
or  less,  for  the  price  of  $6.25  per  acre,  cash; 
and  tbe  parties  for  whom  Mr.  F.  P.  Huxthal 
is  negotiating  for  said  land  shall  have  the 
privilege  of  buying  said  property  at  said  price, 
and  on  said  terms,  for  sixty  days  from  the  7th 
day  of  June,  1888.  John  Burr. 

The  bill  alleges  the  execution  of  said  writing, 
and  filed  the  same  as  part  thereof,  as  Exhibit 
A;  that  in  consideration  and  upon  the  faith  of 
said  agreement  the  plaintiffs  at  once  went  on, 
and  at  some  trouble  and  expense  had  the  land 
examined,  and  a  survey  thereof  made,  itsmetefi 
and  bounds  carefully  run  and  established,  by 
which  the  exact  quantity  in  said  tract  was  ^- 
certained  to  be  4o7i  acres;  then,  and  within 
said  sixty  days,  "and  long  before  that  period 
had  expired,  thev  notified  the  said  Burr  in 
writing  that  they  had  determined  and  elected 
to  buy,  and  would  buy  and  take,  the  said  land 
at  the  said  price,  and  upon  the  said  terms v  and 
that  they  were  prepared,  and  ready  and  willing, 
and  then  offered,  to  pay  for  it  so  soon  as  he 
would  execute  and  have  ready  to  deliver  ta 
them  a  deed  therefor; "  that  at  tbe  same  time 
they  placed  the  amount  of  the  purchase  money 
for  said  land  in  the  hands  of  their  attorney, 
"ready  to  be  paid  over  as  above  stated,"  and 
he  has  been  ever  since  prepared,  ready  and 
willing  to  pay  the  same  for  said  land  so  soon  uh 
a  proper  and  sufficient  deed  was  executed. 

The  bill  further  avers  that  the  plaintiffs,  to 
save  said  Burr  trouble  and  expense,  had  such 
a  deed  prepared  and  sent  as  he  had  directed  to 
be  executed  and  held  ready  for  delivery  to  them, 
but  said  Burr  neglected  and  failed  in  his  life- 
time to  have  said  deed  executed,  and  in  conse- 
quence the  purchase  money  has  never  been 

paid  him;  that  said  John  Burr  on  the day 

of ,  1883,  suddenly  died  intestate,  leav- 
ing surviving  him  his  said  widow  and  the  de- 
fendants Cbaries  W.  Burr,  Mar^r  B.  Smith,  Re- 
becca Dean,  Isaac  P.  Dean,  Alvin  Burr,  Henry 
S.  Burr,  Sarah  A.  Buzzard,  Fanny  B.  Bm-f, 
Ida  I.  Burr  and  Lilly  V.  Burr,  his  children, 
and  heirs,  the  last  three  of  whom  are  infants; 
and  that  defendant  Levi  Gay  was  duly  appointed 
his  administrator. 

The  bill  further  alleges  that  the  plaintiffs 
ever  since  thev  elected  and  determined  to  buy 
and  take  said  land  have  been  ready  and  willing, 
and  are  still  ready  and  willing,  and  here  now 
offer,  to  pay  the  said  purchase  price  in  full  as 
aforesaid,  as  soon  as  and  whenever  they  can 
get  a  suitable  conveyance  therefor,  by  apt  and 
proper  deed  to  the  person  or  persons  entitled 
thereto. 

The  bill  further  averred  that  the  principal 
value  of  the  land  consisted  in  the  timber  there- 
on, which  the  defendants  Charles  W.,  Alvin, 
and  Henry  S.  Burr  were  engaged  in  cutting, 
wasting  and  destroying;  and  thereupon  prayed 
for  a  preliminary  injunction  to  stay  watte,  and 
that  said  heirs  may  be  compelled  to  convey  to 
the  plaintiffs  the  said  land  upon  the  payment 
by  them  of  said  purchase  monev,  less  such 
costs  and  expenses  in  this  suit,  and  for  general 
relief.  This  bill  is  verified  by  the  affidavit  of 
the  plaintiffs'  counsel. 

The  judge  of  said  court  in  vacation  awarded 
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the  prelimiDary  injunction  prayed  for,  which 
was  made  elrcctaal  by  the  execution  of  the 
bond  required.  The  infant  defendants  an- 
swered by  their  guardian  ad  Mem,  and  the  de- 
fendants Charles  W.  Burr,  Alvin  Burr,  Henry 
8.  Burr,  John  Smith,  and  MaryE.  Smith  filed 
their  joint  answer  to  the  plainiiifs'  bill,  duly 
verified,  to  which  the  plaintiffs  replied  gen- 
erally. 

By  their  joint  answer  the  defendants  denied 
that  said  John  Burr  ever  made  or  entered  into 
a  legal  and  binding  contract  with  the  plaintiffs, 
or  F.  P.  Huzthal,  as  their  agent,  for  the  sale 
of  467^  acres  of  land,  as  mentioned  in  the  bill. 
They  deny  that  the  paper  writing  filed  as  "Ex- 
hibit A,"  with  the  bill,  even  if  signed  by  John 
Burr,  is  such  a  contract  for  the  sale  of  said  500 
acres  of  land  as  could  have  been  specifically  en- 
forced against  him,  or  as  can  be  enforced  against 
the  heirs  of  John  Burr.  They  deny  that  the  said 
writing  contains  any  agreement  on  the  part  of 
John  Burr  to  sell  the  land  to  the  plaintiffs,  and 
they  aver  that  it  is  a  simple  option,tbe  condiUons 
of  which,  to  give  it  validity,  had  to  be  strictly 
complied  with,  which  the  plaintiffs  never  in 
any  manner  did.  They  deny  that  the  plaint- 
iffs, or  F.  P.  Huxtiial,  or  sny  one  for  them, 
ever  offered  to  buy,  or  gave  notice  to  said  John 
Burr  within  sixty  days  from  the  7th  of  June, 
1888,  that  they  had  determined  and  elected  to 
and  would  buy  and  take,  said  500  acre  tract  of 
laud  at  $6.25  per  acre,  or  that  the  plaintiffs 
were  ifi  any  sense  parties  to  said  paper  writing, 
or  that  they  can  call  upon  these  respondents  or 
other  heirs  of  John  Burr  to  convey  the  said 
500  acres  of  land  to  them,  and  compel  them  to 
accept  therefor  the  price  of  $6.25  per  acre. 

They  deny  that  there  was  any  consideration 
expressed  in  said  writing,  even  if  executed  by 
John  Burr,  or  that  any  survey  of  said  land 
was  ever  made  with  his  knowledge  or  consent, 
or  that  the  same  was  fairly  made,  or  that  said 
tract  of  land  contained  less  than  500  acres,  or 
that  any  expense  incurred  in  making  such  un- 
authorized survey  can  be  made  a  consideration 
for  said  option,  binding  said  Burr  to  convey  to 
them  said  land;  and  they  aver  that  said 
tract  is  one  half  of  a  tract  of  1 ,000  acres,  con- 
veyed by  Jacob  ^rbogast,  commissioner,  to 
William  Kellison,  and  oy  said  Kellison  con- 
veyed to  John  Burr  by  deed  dated  October  1, 
1854,  and  recorded  in  Pocahontas  County,  in 
Deed  Book  8,  p.  808;  and  thev  file  with  their 
answer,  as  part  thereof,  a  certified  copy  of  said 
last  named  deed. 

This  deed  describes  the  land  so  conveved  by 
said  Kellison  to  Burr  as  follows:  "Whereas, 
pursuant  to  an  order  of  the  superior  court  of 
law  and  chancery,  made  at  the  May  Term, 
1840,  that  Jacob  U.  Arbogast,  commissioner, 
did  on  the  4th  day  of  August,  1840,  pro- 
ceed to  sell  at  public  sale  the  delinquent 
and  forfeited  lands;  at  which  sale  Wm.  Kel- 
lison, being  the  highest  bidder  therefor,  be- 
came the  purchaser  of  a  lot  of  land  which  is 
known  as  lot  'No.  2'  in  the  plat  and  report  of 
the  survevor  filed  in  the  clerk's  office  of  said 
county  with  the  report  of  said  commissioner 
respecting  said  sale,  containing  1,000  acres,  be- 
ing part  of  a  tract  containing  12,851i  acres, 
patented  to  Robert  MacClannsuian  on  the  16th 
day  of  February,  1796.  The  one  half  or  500 
acres  of  said  land  conveyed  is  bounded  as  fol- 
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lows:  Beginning  at  B,  four  white  pines,  on 
both  sides  of  a  branch,  comer  to  lot  No.  3; 
and  with  it  N.,  70  degrees  W.,  400  poles,  to  a 
write  oak,  dogwood,  and  gum,  on  both  sides 
of  a  branch,  comer  to  lot  No.  11;  and  with  it 
S.,  20  degrees  W.,  200  poles,  to  two  white  oaks 
on  the  south  side  of  Round  Knob;  8.,  70  de- 
grees E.,  400  poles,  to  two  white  oaks;  and 
with  the  same  N.,  20  £.,  200  poles,  to  the  be- 
ginning." 

Defendants  deny  that  John  Burr  ever  di- 
rected the  plaintiffs  to  prepare  and  send  to  him 
a  deed  to  be  executed  by  him,  or  that  the 
plaintiffs  in  fact  did  prepare  and  send  to  him 
such  a  deed. 

Depositions  were  taken  on  both  sides,  and  on 
the  21st  day  of  October,  1885,  the  cause  was 
heard  before  Charles  P.  Jones,  who  had  there- 
tofore been  agreed  upon  to  tiV  the  same,  who 
entered  therein  the  following  decree: 

''This  cause  came  on  this  the  21st  day  of  Oc- 
tober, 1885,  to  be  again  heard  before  Charles 
P.  Jones,  iSpecial  Judge,  who  has  been  hereto- 
fore agreed  upon  to  try  the  same  upon  plaint- 
iffs' bill  and  exhibits,  filed  therewith,  the  an- 
swers of  Charles  W.  Burr,  Miur  E.  Smith, 
John  Smith,  Alvin  Burr.  Henry  S.  Burr,  Levi 
Gkiy.  late  Sheriff  of  Pocahontas  County,  and 
as  such  administrator  of  John  Burr,  dec^ised, 
F.  J.  Snyder,  guardian  ad  litem  for  Fanny  B., 
Ida  J.  and  Luly  V.  Burr,  general  replication 
to  said  answers,  exhibits  filed  with  said  an- 
swers, the  demurrer  to  said  bill,  joinder  there- 
in— and  was  argued  by  coimsel.  Upon  con- 
sideration whereof  said  demurrer  is  overruled; 
and,  the  court  being  of  opinion  that  the  plaint- 
iffs are  entitled  to  nave  a  specific  execution  of 
the  contract  made  and  signed  by  John  Burr  on 
the  7th  day  of  June,  1883,  for  the  467i  acres 
of  land  as^surveyed  by  Uriah  Byrd,  therefore 
it  is  adjud^,  ordered  and  decreed  that  upon 
the  execution  of  good  and  sufficient  deed  by 
the  adult  defendants,  heirs  of  said  Burr,  within 
sixty  days  from  this  date,  and  upon  their 
failure  to  make  and  acknowledge  such  a  deed, 
then  R.  8.  Turk,  who  is  hereby  appointed  a 
special  commissioner  for  that  purpose,  shall 
make  and  acknowledge  a  deed,  with  special 
warranty  of  title,  convening  to  the  plaintiffs 
all  the  right,  title  and  mterest  in  and  to  said 
467i  acres  of  land  of  the  heirs  of  said  John 
Burr;  and  upon  pavment  by  the  said  plaintiffs 
to  Levi  G&i,  administrator  of  Johfi  Burr  as 
aforesaid,  of  the  sum  of  $2,921.87^,  being  $6.25 
per  acre  for  said. land,  subject  to  the  costs  of 
this  suit,  said  commissioner  shall  then  deliver 
said  deed  to  said  plaintiffs  for  recordation,  for 
which  they  shall  pav  him  a  fee  of  $5.  The 
court,  not  deeming  it  necessary,  doth  not  at 
this  time  pass  upon  the  title  to  tne  82^  acres  in 
the  answers  mentioned;  and,  in  the  event  the 
widow  of  John  Burr  shall  decline  to  convey 
her  dower  interest  in  said  land,  then  George 
Baxster,  8.  W.  Beard  and  William  L.  Mac- 
Neal,  who  are  hereby  appointed  for  the  pur- 
pose, shall  go  upon  the  land  mentioned,  and 
lay  off  and  assign  to  the  widow,  Catharine 
Burr,  a  one  third  {wrtion  of  the  land,  having 
regard  to  quantity  and  value,  as  and  for  her 
dower  in  said  land,  the  cost  of  which  shall  be 
paid  out  of  the  fund,  and  report  their  proceed- 
ings to  court." 

From  this  decree  the  defendant  Alvin  Burr 
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has  been  allowed  an  appeal  and  9uperiedM$, 
The  appellant  aasigns  three  grounds  of  error: 
Jnt,  in  OYemiling  the  defendants'  demurrer  to 
the  bill;  second,  in  sustaining  the  claim  of  the 
plaintiffs  to  enforce  tbe  specific  performance  of 
iisid  option  against  the  widow  and  heirs  of 
John  Burr;  third,  in  decreeing  the  specific 
performance  of  a  part  of  said  option,  to  wit: 
to  the  extent  to  476i  acres,  before  inquiring 
into  tbe  title  to  the  whole  of  said  500  acres  de- 
scribed in  said  option. 

Messrs.  B.  Ij«  Butcher  and  Geo.  E.  Bojrd, 

Jr..  for  appellant. 

Messrs.  Alex.  F.  Matthews  and  R.  S. 
Turk  for  appellees. 

Woods*  c/1,  delivered  the  opinion  of  the 
court: 

Tbe  following  questions,  arising  on  the  face 
of  this  record,  are  presented  for  our  considera- 
tion: 

First,  is  the  paper  writing  filed  with  the  bill 
as  £xhibit  A,  a  contract,  bindine  John  Burr  to 
coDYey  to  the  plaintiffs  the  lana  therein  men- 
tioned, at  the  price  of  $6.25  per  acre  ? 

Second,  can  it  be  converted  into  such  a  con- 
tract by  being  accepted  hv  the  plaintiffs  within 
sixty  days  from  the  7th  day  of  June,  1888  ? 

Third,  could  it  become  a  valid  and  binding 
contract  by  the  plaintiffs'  accepting  the  same 
without  ffiving  John  Burr  notice  of  that  fact  ? 

Fourth,  was  this  option  ever  accepted  by  the 
plaintiffs  within  the  time,  at  the  price,  and 
upon  the  terms  specified  therein  ? 

Fifth,  and  if  the  said  option  was  so  accepted, 
were  the  terms  thereof  complied  with  by  the 

Plaintiffs  within  sixty  days  from  the  7th  of 
une,  1888  ? 

If  this  option  became  a  valid  and  binding 
contract  by  an  unconditional  acceptance  of  the 
terms  thereof  by  the  plaintiffs,  and  the  terms 
thereof  were  complied  with  within  the  said 
period  of  sixty  days,  then  it  must  be  conceded 
that  the  plaintiffs  are  entitled  to  the  relief 
prayed  for;  otherwise  their  bill  should  have 
been  dismiased. 

Whatever  contrariety  of  Judicial  opinion 
may  have  heretofore  existed  in  regard  to  such 
agreements  or  offers  to  sell  land  or  other  prop- 
ert^r,  ^ving  to  the  prospective  purchaser  a 
limited  time  within  which  he  may  purchase 
upon  the  terms  prescribed,  it  is  now  well  set- 
tled that,  where  the  promise  on  the  part  of  the 
proposer  to  continue  the  offer  for  a  specified 
time  is  made  without  consideration,  it  is  nudum 
pactum,  and  may  be  withdrawn  at  any  time, 
provided  such  retraction  be  communicated  to 
the  other  party  before  he  has  accepted  the 
same;  for,  until  the  proposal  is  accepted,  there 
can  be  no  contract,  as  there  is  nothing  by  which 
tbe  proposer  can  be  bound,  and,  unless  both 
are  bound  so  that  an  action  could  be  main- 
tained against  the  other  for  a  breach,  neither 
will  be  bound. 

Mr.  Bishop,  in  bis  work  on  Contracts,  says: 
"This  proposition  is  absolutely  axiomatic,  not 
admitting  of  being  overthrown  by  authorities, 
so  long  as  the  law  requires  something  of  value 
as  a  consideration  ...  If  there  be  any  cases 
in  seeming  contradiction  to  this,  they  are  not 
to  be  foltowed;  and  a  contract  by  mutual 
promises  between  an  adult  and  a  minor  is  bind- 
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ing  on  the  adult,  because  the  promise  of  a 
minor  is  not  void,  but  is  only  voiaable,  and  his 
right  to  recede  from  bis  promise  is  a  personal 
pnvilege."  Bishop,  Cont.  ^  77-79;  1  Benja- 
min, Sales.  §41;  1  Story,  Cont.  §496;  Story, 
Sales,  §  125;  1  Parsons,  Cont.  4&;  1  Cfaitty, 
Cont.  16-21:  1  Wharton,  Cont.  §  10;  Cooke  v. 
Oxley,  8  T.  R  654;  PotU  v.  Whitehead,  20  N.  J. 
Eq.  59;  Tucker  v.  Woods,  12  Johns.  190;  Wal- 
lace V.  Toumsend,  48  Ohio  St.  587, 1  West.  Rep. 
806;  Loninjoorth  v.  MiteheU,  26  Ohio  St.  884; 
Chicago  db  O,  E.  R.  Co,  v.  Dane,  48  N.  Y.  240; 
Jones  v.  Noble,  8  Bush,  694;  Boston  d  M,  R. 
Go.  V.  Bartlett,  8  Cush.  225;  Dickinson  v.  Dodds, 
L.  R.  2  Ch.  Div.  468;  Bean  v.  Burbank,  16 
Maine,  458;  Gillespie  v.  Edmondston,  11 
Humph.  553;  Beekwitfi  v.  Cheever,  1  Fost.  41; 
Eskridoe  v.  Olover,  5  Stew.  &  P.  (Ala.)  264;  1 
Su^.  Vend.  8th  Am.  ed.  195,  196. 

Mr.  Bishop  in  his  work  on  ContracU  (§  825) 
says:  "Since  an  offer  is  not  a  contract,  the 
party  making  it  mav  withdraw  it  any  time  be- 
fore acceptance.  iTven  though  it  is  in  writing, 
and  bv  its  terms  is  to  stand  open  for  a  specific 
period,  the  result  is  tbe  same.  With  no  money 
consideration,  and  no  corresponding  promise 
from  the  person  to  whom  it  is  made,  the  prom- 
ise not  to  withdraw  it  has  no  binding  force. 
If  a  consideration  for  the  undertaking  to  leave 
the  offer  open  is  given  and  accepted,  this  of  it- 
self constitutes  a  contract,  and  the  offer  cannot 
be  withdrawn."  See  also  Weiden  v.  Woodruff, 
38  Mich.  180;  Burton  v.  Shotwell,  18  Bush.  271 ; 
Tucker  v.  Lawrence,  56  Vt.  467;  Quick  v.  Wheel- 
er, 78  N.  Y.  800,  804;  Cherry  v.  Smith,  8 
Humph.  19;  Routledge  v.  Grant,  8  Car.  &  P. 
267;  Cheney  v.  Cook,  7  Wis.  418;  1  Add.  Cont. 
§§  20,  21. 

Wharton  on  Contracts,  §  10,  lays  down  the 
rule  as  follows:  "Before  acceptance,  a  propos- 
al is  'but  an  offer  to  contract,  and  the*  parties 
making  the  offer  might  undoubtedly  withdraw 
it  at  any  time  before  acceptance. '  The  right  to 
revoke  before  acceptance  is  one  which  prior 
conditions  cannot  limit.  Thus,  at  an  auction 
sale,  the  bidder  mav  at  any  time  recall  his  bid 
before  the  hammer  lalls,  thoueh  the  conditions 
of  sale  are  that  no  bidding  shall  be  retracted, 
and  the  seller  may  retract,  though  the  sale  was 
to  be  without  reserve.  It  womd  be  a  petitio 
prindpii  to  say  that  the  party  retracting  was 
bound  by  contract  not  to  retract,  since  it  is  to 
this  very  contract  not  to  retract  that  his  re- 
tracting applies."  Boston  d  M.  R.  Co.  v.  Bart- 
lett, 3  Cush.  225;  Warlow  v.  Harrison,  1  El.  & 
El.  295;  Harris  v.  Nickerson,  L.  R,  8  Q.  B.  286; 
1  Benjamin,  Sales,  §  41. 

In.order  to  convert  such  a  proposal  into  a 
contract,  it  must  be  accepted  by  the  other  par- 
ty; and  the  assent  of  the  parties  u>  the  terms 
thereof  must  be  mutual,  and  intended  to  bind 
both  sides,  and  must  coexist  in  tbe  minds  of 
both  parties  at  the  same  moment  of  time.  The 
acceptance  must  be  unconditional,  and  as  broad 
and  comprehensive  as  the  proposal  itself,  and 
must  include  all  of  its  terms  and  conditions 
without  modification  or  change.  If  to  the  ac- 
ceptance a  condition  be  affix^,  or  any  modifi- 
cation or  change  in  the  offer  be  reauested  by 
the  party  to  wnom  the  offer  is  maae,  this,  in 
law,  constitutes  a  rejection  of  the  offer.  1 
Benjamin.  Sales,  §  39:  1  Parsons,  Cont.  475, 
476;  1  Chitty,  Cont.  15,  16;  1  Storv,  Cont. 
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I  502;  Ocean  Ins.  Co.  v.  Carrington,  8  Conn. 
857;  Hamilton  y.  Lycoming  Mut.  Ins.  Co.  5  Pa. 
889;  Boston  db  M.  B.  Go.  v.  Bartlett,  8  Cush. 
225;  Eliason  v.  Henshaw,  17  U.  S.  4  Wheat. 
225  [4  L.  ed.  556]. 

Tbe  foUowiDg  adjudicated  cases  will  serve  to 
illustrate  the  manner  in  which  the  principles 
herein  laid  down  have  been  applied. 

Boston  Bailroad  Company  v.  Bartlett,  8 
Cuah.  225,  was  a  bill  in  equity  to  enforce  the 
specific  performance  of  a  contract  in  writing. 
The  bill  alleged  that  the  defendants  on  the  first 
of  April,  ISfi,  being  tbe  owners  of  certain  land 
situated  in  Boston,  and  particularl;]^  described 
in  the  bill,  "in  consideration  that  said  corpora- 
tion would  take  into  consideration  the  expedi- 
ency of  buying  said  land  for  their  use  as  a  cor- 
poration, sign^  A  certain  writing  dated  April 
1,  1844/*  whereby  they  agreed  to  convey  to  the 
plaintiffs  "the  said  lot  of  land  for  the  sum  of 
f  20,000,  if  the  said  corporation  would  take  the 
same  within  thirty  days  from  that  date;"  that 
afterwards,  and  within  the  thirty  days,  the  de- 
fendants, at  the  request  of  the  plaintiffs,  and  in 
consideration  that  the  said  corporation  agreed 
to  keep  in  consideration  the  expediency  of 
taking  said  land,  etc.,  extended  the  said  time  of 
thirty  days  by  a  writing  underneath  the  written 
contract  above  mentioned,  for  thirty  days  from 
the  expiration  thereof ;  that  on  the  29th  of  May, 
1844,  while  the  extended  contract  was  in  full 
force,  and  unrescinded,  the  plaintiffs  elected  to 
take  the  land  on  the  terms  specified  in  the  con- 
tract, and  notified  the  defendants  of  their  elec- 
tion, and  offered  to  pay  them  the  agreed  price 
(producing  the  same  in  money)  for  a  convey- 
ance of  the  land,  and  requested  the  defendants 
to  execute  a  conveyance  thereof,  which  the 
plaintiffs  tendered  to  them  for  that  purpose; 
and  that  the  defendants  refused  to  execute  such 
conveyance,  or  to  perform  the  contract,  and 
had  ever  since  neglected  and  refused  to  perform 
the  same.  To  this  bill  the  defendants  demurred 
generally.  On  behalf  of  defendants  it  was 
contended  that  there  was  no  allegation  in  the 
bill  of  a  consideration  for  the  contract  as  orig- 
inally made,  or  as  extended,  and  consequently 
it  was  not  enforceable  either  in  law  or  in  eq- 
uity. 

Fletcher,  /. ,  delivering  the  opinion  of  the 
court  in  this  case,  said : 

* 'Though  the  writing  signed  by  the  defend- 
ants was  but  an  offer,  and  an  offer  which  might 
be  revoked,  yet,  while  it  remained  in  force  and 
unrevoked,  it  was  a  continuing  offer  during  the 
time  limited  for  acceptance;  and  during  the 
whole  of  that  time  it  was  an  offer  every  instant; 
but  as  soon  as  it  was  accepted  it  ceased  to  be  an 
offer  merely,  and  then  ripened  into  a  contract 
The  counsel  for  the  defendants  is  most  surely  in 
the  right  in  saying  that  the  writing,  when 
made,  was  without  consideration,  and  did  not, 
thererore,  form  a  contract,  and  the  parties 
making  tiie  offer  most  undoubtedly  might  have 
witJidrawn  it  at  any  time  before  its  acceptance. 
But  when  the  offer  was  accepted  the  minds  of 
thejparties  met,and  the  contract  was  complete." 

The  demurrer  was  overruled,  and  the  court 
held  that  '*A  proposition  in  writing  to  sell  land 
at  a  certain  price,  if  taken  within  thirty  days,  is 
a  continuing  offer,  which  may  be  retracted  at 
any  time;  but  if,  not  being  retracted,  it  is  ac- 
cepted within  the  time,  such  offer  and  accept- 
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ance  constitute  a  valid  contract,  the  specific 
performance  of  which  may  be  enforced  by  a 
bill  in  equity." 

Dickinson  v.  Dodds,  L.  R.  2  Ch.  Div.  468^ 
was  a  bill  in  equity  by  Dickinson  to  enforce 
the  specific  performance  of  the  following  mem- 
orandum in  writing: 

I  hereby  agree  to  sell  to  Mr.  Qeorge  Dickin- 
son the  whole  of  the  dwelling  houses,  garden 
ground,  stabling,  and  outbuildings  thereto  be- 
longing, situate  at  Croft,  belonging  to  me,  for 
the  sum  of  £800.  As  witness  my  hand  this 
10th  day  of  June,  1874.    £800. 

rSignedl  J.  Dodds. 

P.  S.  This  offer  to  be  left  over  until  Friday,. 
9  o'clock  A.  M.  J.  D.  (the  twelfth)  12  June, 
1874. 

[Signed]  John  Dodds. 

The  bill  alleged  that  Dodds  understood  and 
intended  that  the  plaintiff  should  have  until 
Friday,  9  A.  M..  within  which  to  determine 
whether  he  would  or  would  not  purchase,  and 
that  he  should  absolutely  have  until  that  time 
the  refusal  of  the  propeity  at  the  price  of  £800; 
and  that  the  plaintiff  in  fact  determined  to  ac- 
cept the  offer  on  the  morning  of  Thursday,  tbe 
11th  of  June,  but  did  not  at  once  signify  his  ac- 
ceptance to  Dodds,  believing  that  he  had  the 
power  to  accept  it  until  9  A.  M.  on  Friday; 
that  in  tbe  afternoon  of  Thursday  the  plaintlfiT 
was  informed  that  Dodds  had  been  offering  to- 
sell  the  property  to  the  other  defendant:  that 
about  half  past  7  o'clock  that  evening  he  left 
with  the  mother-in-law  of  Dodds  a  formal  ac- 
ceptance in  writing  of  the  offer  to  sell  the  prop- 
erty, which  document  never  in  fact  reached 
Dodds;  that  on  Friday  morning,  the  12th  of 
June,  1874,  about  7  o'clock,  Dickinson  placed 
in  the  hands  of  Dodds  a  duplicate  of  said  note 
of  acceptance,  but  he  dechned  to  receive  it, 
saying:  ''You  are  too  late;  I  have  sold  tbe 
property."  It  appears  that  on  the  day  before 
Thursday,  the  llth  of  June,  Dodds  had  signed 
a  formal  contract  for  the  sale  of  said  property 
to  the  defendant,  Allan,  for  £800,  and  had  re- 
ceived from  him  a  deposit  of  £40.  The  yioe 
chancellor  having  decreed  the  specific  perform- 
ance of  this  alleged  contract,  the  decree,  upon 
appeal,  was  reversed,  and  the  bill  dismissed  by 
the  chancery  division  of  the  high  court  of  jus- 
tice, which  held  "That  an  offer  to  sell  property 
may  be  withdrawn  before  acceptance  without 
any  formal  notice  to  the  person  to  whom  the 
offer  is  made.  It  is  sufilcient  if  that  person 
has  actual  knowledge  that  the  person  who  made 
the  offer  has  done  some  act  inconsistent  with 
the  continuance  of  the  offer,  such  as  selling' 
the  property  to  a  third  person,  and  that  saia 
document  amounted  only  to  an  offer,  which 
might  be  withdrawn  at  any  time  before  accept- 
ance, and  that  a  sale  to  a  third  person  which 
came  to  the  knowledge  of  the  person  to  whom 
the  offer  was  made  was  an  effectual  withdrawal 
of  the  offer." 

Bean  v.  Burbank,  16  Maine,  458,  was  an  ac- 
tion of  assumpit  upon  the  following  memo- 
randum in  writing: 

Shelbume,  April  9,  1885. 

I  hereby  apee  to  give  Mr.  Alpheus  Bean  a 

good  and  sufficient  deed  of  6,000  acres  of  the 

common  and  undivided  land  in  the  Town  of 

Shelburne,  County  of  Coos,  in  the  State  of  New 
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Hampshire  provided  he  (the  said  Bean)  shall  give 
me  satisfactory  security  for  the  same,  at  twenty 
cents  per  acre,  one  fourth  part  down,  and  Uie 
remainder  in  three  annual  payments,  with  in- 
terest annually.  This  ref imf  not  to  run  he- 
yond  sixty  days  from  date,  and  this  refusal 
shall  be  null  and  void  after  that  time. 

Barker  Burbank. 

The  trial  court,  upon  objection  made  by  the 
defendant's  counsel  that  said  agreement  was 
void  for  want  of  consideration,  refused  to  per- 
mit the  same  to  be  read  in  evidence  to  the  jury, 
and  directed  a  nonsuit  to  be  entered,  to  which 
ruling  of  the  court  the  plaintiff  excepted.  The 
plaintiff's  counsel,  in  opening  the  cause  to  the 
jury,  stated  that  among  other  things  he  should 
prove  that  the  action  was  commenced  for  the 
benefit  of  certain  individuals,  who  in  a  few 
days  after  the  date  of  said  agreement  purchased 
Bean's  interest  therein,  took  an  assignment 
thereof,  and  paid  therefor  the  sum  of  $1,200, 
and  that  they,  before  the  expiration  of  the 
term  of  sixty  days  therein  mentioned,  tendered 
to  the  said  Burbank  the  sum  of  $1,200  in  spe- 
cie, and  also  tendered  to  him  one  fourth  part  of 
said  sum  in  cash,  and  satisfactory  security  for 
the  remaining  three  quarters,  payable  in  ac- 
cordance witn  the  terms  of  said  agreement, 
neiiher  of  which  said  offers  was  accepted,  but 
each  of  them  was  refused;  and  that  Burbank 
refused  to  give  a  deed,  assigning  as  a  reason 
that  it  was  not  in  his  power  to  do  so.  The 
plaintiff  then  offered  to  read  to  the  jury  the 
agreement  declared  on.  Whereupon  the  de- 
fendant's counsel  objected  that  the  contract  or 
agreement  offered  in  evidence  was  nudum  pae- 
(um,  and  void  for  want  of  consideration;  and 
the  Judge  who  presided  ruled  accordingly,  and 
directed  a  nonsuit  to  be  entered,  to  which  the 
plaintiff  excepted.  Upon  a  writ  of  error  to 
the  supreme  judicial  court  the  exceptions  were 
overruled.  Weston,  Ch,  J. ,  delivering  the  opin- 
ion of  the  court,  said: 

"The  agreement  upon  whlcn  the  plaintiff 
declares  was  a  contract  for  the  sale  oi  lands, 
of  which  a  memorandum  having  been  made  in 
writing,  and  .signed  by  the  party  sought  to  be 
charged,  there  was  a  sufficient  compliance  with 
the  reqairements  of  the  Statute  of  Frauds. 
Bat  the  common  law  requires  that  such  an 
agreement,  to  be  binding,  must  have  been  made 
upon  sufficient  consideration.  Such  consider- 
ation need  not  be  recited  or  set  forth  in  the  in- 
strument; but  it  must  exist  in  fact,  proof  of 
which  is  essential  to  its  legal  enforcement  .  .  . 
When  the  promiBe  declared  on  was  made,  there 
was  no  consideration  moving  from  the  plaint- 
iff. He  was  not  bound,  nor  did  he  sustain  any 
damage.  If  the  defendant  was  bound,  he  was 
not  only  hoiden  to  sell  for  a  certain  price,  but 
he  was  deprived  for  sixty  days  of  the  right  to 
8cU  to  others;  and  this,  without  any  stipulation 
whatever  on  the  part  of  the  plaintiff.  It  was 
a  contract  all  on  one  side,  without  mutuality; 
quite  as  much  so  as  that  of  Cooke  v.  Oxlej/,  8  T. 
K.  654,  which  failed  upon  this  objection."  The 
syUabosof  this  case  is:  "  A  contract  in  writing 
to  convey  lands  at  a  fixed  price,  and  within  a 
coaled  time,  on  the  pa^rment  of  a  certain  sum, 
where  nothing  was  paid  or  agreed  to  be  paid 
by  the  other  party  to  obtain  such  contract,  is 
void  for  want  of  consideration." 
8  L  R.  A. 


In  Longicarth  v.  Mitchell,  26  Ohio  St.  384, 
the  testator,  Nicholas  Longworth,  being  seised 
in  fee  of  one  half  of  a  lot  in  Cincinnati,  by 
deed,  leased  the  entire  lot  to  Mitchell  for  a 
term  of  fourteen  years,  reserving  an  annual 
rent  of  $15  per  front  foot  for  the  first  seven 
years,  and  $18  per  front  foot  for  the  last  seven 
years.  The  lease  contaiued  a  provision  that 
Mitchell  might  elect  to  become  the  purchaser 
of  the  lot,  and  have  a  general  warranty  deed 
therefor,  at  any  time  within  the  first  seven  years 
at  the  rate  of  $250  per  front  foot,  or  at  any 
time  within  the  last  seven  years  at  the  rate  of 
$800  per  front  foot,  with  interest  from  the  date 
of  the  lease;  and  that,  in  case  of  such  election, 
the  ground  rent  paid  should  be  deducted  from 
the  interest.  Just  before  the  close  of  the  first 
seven  years  Mitchell  elected  to  become  the  pur- 
chaser of  the  lot,  and  tendered  to  the  executors 
of  Longworth  the  stipulated  $250  per  front 
foot,  together  with  some  $400  ground  rent  then 
due,  and  demanded  a  deed  for  the  lot — the  ex- 
ecutors being  authorized  and  required  by  the 
will  of  the  testator  to  fulfill  all  his  real  estate 
contracts. 

The  executors  set  up  three  distinct  grounds 
of  defense,  the  last  of  which  is  only  necessary 
to  be  here  noticed,  which  was  **  that,  prior  to 
the  making  of  the  tender,  the  executors,  being 
in  negotiation  with  the  Cincinnati  &  Indiana 
Railroad  Company  for  the  sale  of  the  lot  to 
that  company,  Mitchell,  who  was  aware  of  said 
negotiation,  agreed  with  the  executors  that  he 
would  surrender  his  lease  to  them  if  they  would 
pay  him  $2,000  and  receipt  for  the  rent  due, 
and  gave  them  two  weeks  in  which  to  accept 
and  comply  with  the  offer;  that  the  executors, 
relying  upon  the  faith  of  said  agreement  or  offer, 
verbally  contracted  to  sell  the  lot  to  the  rail- 
road company,  and  within  said  period  of  two 
weeks,  to  wit:  on  the  29th  day  of  May,  1864, 
accepted  said  offer,  and  demanded  of  Mitchell 
a  surrender  of  his  lease,  tendering  him  at  the 
same  time  said  sum  of  $2,000,  and  a  receipt 
for  the  rent,  but  that  Mitchell  refused  to  ac- 
cept the  tender,  or  to  surrender  the  lease;  and 
the  executors  say  they  have  since  conveyed  all 
their  interest  in  the  lot  to  said  ratlroad  com- 
pany in  pursuance  of  their  said  verbal  agree- 
ment with  the  company.  Mitchell  repliecl  de- 
nying that  he  ever  made  any  agreement  with 
the  executors  to  surrender  the  lease,  and  alleg- 
ing that  his  offer  to  do  so  was  obtained  by  mis- 
representations as  to  the  value  of  the  lot,  and 
the  price  which  the  railroad  company  was  to 
pay  therefor.  The  fact  that  Mitchell  made  the 
of^  to  surrender  the  lease  on  the  terms  set  up 
in  the  answer  of  the  executors,  and  that  they 
accepted  the  offer,  and  offered  to  comply  there- 
with on  the  said  20th  day  of  May,  was  admitted: 
but  there  was  a  conflict  of  evidence  as  to  wheth- 
er this  acceptance  and  offer  by  the  executors 
were  made  within  the  two  weelcs  allowed.  The 
court  found  that  the  offer  to  surrender  the  lease 
was  made  on  the  18th  of  May,  sixteen  days  be- 
fore it  was  accepted  by  the  executors,  and 
thereupon  rendered  a  judgment  in  favor  of 
Mitchell,  ordering  the  specific  execution  of  the 
contract  as  to  one  moiety  of  the  lot,  with  a  re- 
lease of  title  by  the  railroad  company,  and  a 
compensation  in  money  by  the  executors  for  the 
value  of  the  other  moiety.  The  record  set  forth 
all  the  evidence  in  the  case,  and  showed  that  a 
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motion  for  a  new  trial  by  defendants  had  been 
made  and  overruled.  Upon  a  writ  of  error  the 
defendant  sought  to  reverse  this  ludgment  on 
several  grounds,  of  which  we  need  notice  only 
the  first  and  second,  viz. :  fini^  "  the  finding 
of  the  court  that  the  offer  of  Mitchell  was  not 
accepted  by  the  executors  within  the  two  weeks 
allowed  is  contrary  to  evidence;"  second,  "the 
time  allowed  for*  the  acceptance  of  the  offer 
was  not  material  and  its  acceptance  two  days 
after  the  expiration  of  the  two  weeks  was  suffi- 
cient." 

In  this  case  the  Supreme  Court  of  Ohio  held 
*'  that  where  a  party  makes  an  offer  to  sell  on 
specified  terms,  giving  the  proposed  purchaser 
the  option  to  accept  the  terms  within  a  limitcKl 
period,  time  is  to  be  regarded  as  of  the  essence 
of  the  offer,  and  an  acceptance  of  the  terms 
after  the  period  limited  will  not  be  binding." 
Welch,  Ch.J.,  delivering  the  opinion  of  uie 
court  in  that  case,  said: 

"  As  to  the  question  whether  the  finding  of 
the  court  that  the  offer  of  Mitchell  was  not  ac- 
cepted within  the  two  weeks  is  supported  by 
the  evidence,  it  need  only  be  said  that  a  major- 
ity of  us  cannot  answer  the  question  in  the  neg- 
ative, with  that  certainty  which  would  Justify  us 
in  reversing  the  judgment,  and  ffranlmg  a  new 
trial;"  ''nor  do  we  think  that  me  ground  as- 
sumed by  counsel  for  the  plaintiffs  in  error, 
that  time  was  not  of  the  essence  of  Mitchell's 
offer,  is  maintainable.  The  rule  frequently 
adopted  in  a  court  of  equity,  that  time  is  not 
of  the  essence  of  a  contract,  does  not  apply,  as 
we  understand  the  law,  to  a  mere  offer  to  make 
a  contract.  The  offer  rests  upon  no  considera- 
tion, and  may  be  withdrawn  at  any  time  be- 
fore acceptance.  An  offer  without  time  given 
for  acceptance  must  be  accepted  immediately, 
or  not  at  all;  and  a  limitation  of  time  for 
which  a  standing  offer  is  to  run  is  equivalent 
to  the  withdrawal  of  the  offer  at  the  end  of  the 
time  named.  A  standing  offer  is  in  the  nature 
of  a  favor  granted  to  the  opposite  party,  and 
cannot,  on  any  just  principle,  be  made  avail- 
able after  the  time  limited  has  expired." 

Miason  v.  Henshaw,  17  U.  8.  4  Wheat.  226 
[4  L.  ed.  556J,  was  an  action  to  recover  dam- 
ages for  the  nonperformance  of  an  agreement 
alleged  to  have  been  entered  into  by  the  defend- 
ants for  the  purcliBse  of  a  quantity  of  flour  at 
a  stipulated  price.  The  defendant  on  the  10th 
of  February,  1818,  being  at  a  house  about  two 
miles  from  Harper's  Ferry,  sent  to  the  plaintiff, 
by  the  driver  of  his  wagon,  then  engaged  in 
hauling  fiour  from  his  mill  about  twenty  miles 
distant,  to  Harper's  Ferry,  the  following  letter: 
*'  Capt.  Conn  informs  usthatyou  have  a  quan- 
tity of  fiour  to  dispose  of.  W(B are  in  the  prac- 
tice of  purchasing  flour  at  all  times  in  George- 
town ...  If  you  are  disposed  to  engage  WQ 
or  800  barrels  at  present,  we  will  give  you- 
$9.50  per  barrel,  deliverable  the  flrst  water  in 
Georgetown  .  .  .  Please  write  by  return  of 
wagon  whether  you  accept  our  offer."  The 
letter  was  delivered  to  the  plaintiffs  on  the  14th 
of  the  same  month,  to  which  an  answer,  dated 
the  succeeding  day,  was  written  by  them,  ad- 
dressed to  the  defendant  at  Georgetown,  and 
was  dispatched  on  the  t9th  by  the  first  regular 
mail  to  G^rgetown,  in  which  the  writer  said: 
**  Your  favor  of  the  10th  inst.  was  handed  me 
by  Mr.  Chenoweth  last  evening.  I  take  the 
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earliest  opportunity  to  answer  it  by  post.  Your 
proposal  to  engage  300  barrels  of  flour  deliv- 
ered in  Georgetown  by  the  flrst  water,  at  $9.50 
per  barrel,  I  accept,  and  shall  send  on  the  flour 
by  the  first  boats  that  pass  down  from  where 
my  fiour  is  stored  on  the  river."  On  the  25th 
of  the  same  month  the  defendant  addresed  to 
the  plaintiff  an  answer  to  the  above,  dated  at 
Georgetown,  in'which  they  acknowledge  the  re- 
ceipt of  it,  and  add:  "  Not  having  heard  from 
you  before,  had  quite  given  over  the  expecta- 
tion of  getting  your  flour;  more  particularly  as 
we  requested  an  answer  by  return  of  wagon 
the  next  day,  and,  as  we  did  not  get  it,  had 
bought  all  we  wanted. "  The  question  whether 
this  was  an  acceptance  of  the  defendant's  pro- 
posal or  not  was  adjourned  from  the  Circuit 
Court  of  the  District  of  Columbia  to  the  Su- 
preme Court  of  the  United  States,  and  that 
court  held  that  this  acceptance,  communicate 
at  a  place  different  from  that  indicated  by  the 
defendant,  imposed  no  obligation  binding  on 
him;  and  that  an  offer  of  a  bargain  by  one  per- 
son to  another  imposes  no  obligation  upon  the 
former  unless  it  is  accepted  by  the  latter  ac- 
cording to  the  terms  on  which  the  offer  is 
made.  Any  qualification  of  or  departure  from 
these  terms  invalidates  the  offer,  unless  the 
same  be  agreed  to  by  the  party  who  made  it. 
Washington, «/.,  delivering  the  opinion  of  the 
court,  said: 

"It  is  an  undeniable  principle  of  the  law  of 
contracts  that  an  offer  of  a  bargain  by  one  per- 
son to  another  imposes  no  obligation  upon  the 
former  until  it  is  accepted. by  the  latter,  accord- 
ixlg  to  the  terms  in  which  the  offer  is  made. 
Any  qualification  of  or  departure  from  those 
terms  invalidates  the  offer,  unless  the  same  be 
agreed  to  bv  the  person  who  made  it.  Until 
the  terms  of  the  agreement  have  received  the 
assent  of  both  parties,  the  negotiation  is  open, 
and  imposes  no  obligation  upon  either." 
"Whatever  uncertainty  there  might  have  been 
as  to  the  time  when  the  answer  would  be  re- 
ceived, there  was  none  as  to  the  place  to  which 
it  was  to  be  sent;  this  was  distinctly  indicated 
by  the  mode  pointed  out  for  the  conveyance  of 
the  answer.  The  place,  therefore,  to  which 
the  answer  was  to  be  sent  constituted  an  essen- 
tial part  of  the  plaintiff's  offer."  * '  Their  offer, 
it  is  true,  was  accepted  by  the  terms  of  a  letter 
addressed  Georfretown,  and  received  by  the 
plaintiffs  at  that  place;  but  an  acceptance  com- 
municated at  a  place  different  from  that  pointed 
out  by  the  plaintiffs,  and  forming  a  part  of 
their  proposal,  imposed  no  obligation  binding 
upon  them,  unless  they  had  acquiesced  in  it. 
which  they  declined  doing.  It  is  no  argument 
that  an  answer  was  received  at  Georgetown. 
The  plaintiffs  in  error  had  a  rierht  to  dictate  the 
terms  upon  which  they  would  purchase  the 
fiour,  and  unless  they  were  complied  with  they 
were  not  bound  by  them.  All  their  arrange- 
ments may  have  been  made  with  a  view  to  the 
circumstance  of  place,  and  they  were  the  only 
judges  of  its  importance.  There  was  there- 
fore no  contract  concluded  between  these  par- 
ties." 

In  Faulkner  v.  Hehard,  26  Vt.  452,  it  was 
held  that  "A  contract  for  the  sale  of  property, 
which  is  merely  what  is  termed  a  refusal  of 
the  property  by  one  of  the  parties,  leaving  it 
optional  with  the  other  party  whether  he  will 
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take  the  property  within  a  certain  time  or  not, 
ooless  upon  some  other  consideration  or  under 
seal,  would  not  be  valid  in  law  for  want  of 
coDsideration." 

The  same  principle  is  laid  down  in  1  Addison 
on  Contracts,  g  20,  in  these  words:  '*  The  con- 
tract must  be  mutual,  and  Uie  one  party  cannot 
be  bound  without  the  other.  If,  however,  any- 
thin^  has  been  given  or  done  as  the  considera- 
tion for  the  promise- if,  for  instance,  the  party 
Ui  whom  it  is  made  has  agreed  to  incur  any 
expense  or  labor  in  consideration  of  the  offer 
being  continued  or  kept  open  for  a  certain  time 
—then  the  party  making  the  offer  is  not  at  lib- 
erty to  retract  it." 

While  Mr.  Story  in  his  excellent  work  on 
Contracts  (§  495,  supra)  and  in  his  work  on 
Sales  (§  126,  mpra),  and  Mr.  Wharton  in  his 
work  on  Ck)ntracts  (§  10,  supra),  all  laid  down 
the  rule  of  law  on  this  subject  exactly  as  laid 
down  by  Chitty,  Addison,  Bishop  and  Benja- 
min, as  already  stated,  yet  the^  criticise  the 
rule  itself  as  *'  not  consonant  with  justice,  and 
in  many  cases  inconsistent  with  the  plain  prin- 
ciples of  equity." 

Mr.  Story  in  his  work  on  Contracts,  in  sec- 
tion 496,  and  quoted  with  approval  in  his 
work  on  Sales  (§  127),  after  announcing  the 
rule  as  hereinbefore  laid  down,  says:  "  It 
would,  however,  seem  to  be  more  consonant 
with  justice,  and  with  the  agreement  of  the 
parties,  to  enforce  a  different  rule,  and  to  hold 
that,  whenever  an  offer  is  made  granting  to  a 
party  a  certain  time  within  which  he  is  to  be 
entitled  to  decide  as  to  whether  he  will  accept 
it  or  not,  the  party  making  such  offer  is  not  at 
liberty  U>  withdraw  it  before  the  lapse  of  the 
appointed  time,  unless  by  agreement  with  the 
other.  The  reason  which  is  given  that  the  offer 
is  without  consideration,  and  gratuitous  until 
accepted,  does  not  seem  to  be  well  founded. 
The  consideration  is  the  expectation  or  hope 
that  the  offer  will  be  accepted,  and  this  is  suffi- 
cient legally  to  support  the  promise.  The 
agreement  is  therefore  to  be  looked  upon  as  an 
engagement  by  the  one  party  that  he  will  not 
sell  within  a  certain  time,  in  consideration  that 
the  other  party  will  consider  the  matter,  and 
not  give  a  refusal  at  once.  Again:  the  making 
of  such  an  offer  might  betray  the  other  party 
into  a  loss  of  time  and  money,  by  inducing  him 
to  make  examination  and  to  inquire  into  the 
value  of  the  goods  offered,  and  this  inconven- 
ience assumed  by  him  is  a  sufficient  considera- 
tion for  the  offer.  Suppose  that  on  faith  of  the 
offer  he  proceed  to  make  arrangements  to  ena- 
ble him  to  piuvhase,  or  to  make  calculations 
to  determine  whether  he  is  in  a  condition  to 
buy,  or  whether  the  offer  is  worth  accepting, 
and  is  fairly  exerting  his  best  judgment  on  the 
matter,  is  there  anv  justice  in  allowing  the 
other  party  to  interfere  and  break  his  promise, 
after  inducing  a  loss  of  time,  money  or  incon- 
▼enienoe?  Kor  does  this  view  of  the  matter 
want  authority.  The  doctrine  contended  for 
has  been  asserted  by  Toullier  in  France,  and 
obtains  in  Scotland  and  Holland;"  and  he 
quotes  approvingly  from  Prof.  Bell  in  his  late 
work  on  Sales,  who  reprobates  the  English 
rale,  and  says:  *'  It  seems  inconsistent  with  the 
plam  principles  of  equity  that  a  person  who 
has  been  induced  to  rely  on  such  an  engage- 
ment should  have  no  remedy  .  .  .  The  only 
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answer  to  this  in  the  English  law  appears  to  be 
that  no  one  is  entitled  to  rely  on  a  unilateral 
engagement  gratuitously'^  made,  and  without 
consideration.  But  one  cannot  help  feeling 
that  a  rule  so  different  from  what  commonly 
happens  in  the  intercourse  of  life  raises  that  in- 
consistency between  law  and  justice  which  is 
sometimes  complained  of." 

Mr.  Wharton,  discussing  the  same  view  of 
the  case,  after  correctly  announcing  the  rule, 
says:  '  'Can  a  proposer  bind  himself  to  keep  open 
a  proposal  until  a  specific  date,  so  that  an  accept- 
ance at  any  time  within  that  date  be  good  ?  That 
he  can  is  affirmed  by  leading  authorities  in  the 
Roman  law,  and  there  is  strong  reason  on  prin- 
ciple to  hold  that  if  such  a  proposal  is  commu- 
nicated to  a  specific  party  with  the  knowledge 
of  the  proposer,  and  the  party  addressed  has 
the  matter  under  consideration,  the  proposer 
cannot,  being  advised  of  this  fact,  withdraw 
the  offer  within  the  period  limited.  The  per- 
son addressed  may  have  several  other  opportu- 
nities of  the  same  kind  open  to  him.  There 
may,  for  instance,  be  several  bouses  offered  to 
him  for  rent,  and  an  inquirer  of  this  class  has 
usually  such  an  option.  One  is  offered  to  him 
at  a  designated  rent,  a  fixed  period  being  given 
to  him  in  which  he  is  to  make  up  his  mind. 
Trusting  to  this,  he  declines  others.  The  very 
fact  of  bis  entertaining  the  offer,  involving  a 
suspension,  no  matter  how  slight,  of  his  in- 
quiries in  other  quarters,  is  a  sufficient  consid- 
eration to  bind  the  party  making  to  him  the 
proposal."    1  Whart,  Cont.  §  18. 

''  Wherever  there  is  a  wrong  there  is  a  rem- 
edy; and  we  are  entitled  to  hold,  on  princi[)le, 
that  when  a  proposal  to  be  good  for  a  specific 
period  is  thus  acted  on  to  the  proposer's  knowl- 
edge, by  the  partv  to  whom  it  is  addressed,  it 
cannot  be  revoked  within  that  period.  To  this 
conclusion  several  adjudications  tend."  In 
support  of  this  conclusion  he  refers  to  Boston 
db  M,  Railroad  Company  y.Bartlett,  8  Cush. 
225;  1  Story,  Cont.  §  496;  2  Kent,  Com.  477, 
note  b;  Brooks  v.  BaU,  18  Johns.  837;  Willetts 
V.  Sun  Mut.  Ins,  Co.  45  N.  Y.  46;  AppUton  v. 
Chase,  19  Maine,  74;  Train  v.  GiM,  5  Pick. 
880. 

Having  examined  these  authorities,  we  feel 
that  the  learned  author  has  said  in  their  behalf 
all  that  the  most  critical  examination  thereof 
would  justify  when  he  says  they  tend  to  sup- 
port his  conclusion;  for  each  ana  every  one  of 
them  lays  down  the  same  legal  proposition  that 
a  sufficient  consideration  for  the  promise  is 
essential  to  bind  the  promisor.  If  it  were  nec- 
essary to  do  so,  we  might  safely  join  hands 
with  Mr.  Wharton,  and  hold  with  him,  on  prin- 
ciple, that  '*  Wherever  there  is  a  wrong  there  is 
a  remedy;"  but  thi%  aphorism  is  only  true  of 
legal  wrongs — that  is,  where  the  party  is  in- 
jured in  the  enjoyment  or  deprived  of  some 
legal  right.  The  reasonings  of  these  dis- 
tinguished authors  above  quoted  do  not,  in  our 
opinion,  justify  the  conclusions  which  they 
have  drawn  from  them. 

To  the  question  propounded  by  Mr.  Whar- 
ton, "Can  a  proposer  bind  himself  to  keep 
open  a  proposal  until  a  specified  date,  so  that 
an  acceptance  any  time  within  that  date  be 
good?" — we  answer:  Yes;  there  is  no  doubt  of 
It.  provided  only  that  there  is  a  sufficient  con- 
sideration for  the  promise  to  keep  it  open,  flow- 
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iog  from  Ibe  party  to  whom  ibe  promise  is 
made.  To  constitute  such  a  consideration,  it 
is  not  necessary  that  a  benefit  should  accrue  to 
the  person  making  the  promise.  It  is  sufficient 
if  something  flows  from  the  person  to  whom  it 
is  made,  and  that  the  promise  is  the  induce- 
ment to  the  transaction.  It  may  consist  of 
some  benefit  to  the  promisor;  or  some  loss,  in- 
jury or  inconvenience  to  the  promisee;  or  of 
some  money  or  other  thing  of  value  ^ven,  ex- 
changed or  paid;  or  of  some  promise  or  un- 
dertaking of  the  promisee  to  pay,  give  or  ex- 
change such  thing  of  value;  or  to  incur  some 
trouble  or  expense;  or  to  do  or  to  not  do  some 
lawful  act;  or  to  surrender,  almndon  or  suspend 
the  exercise  of  some  legal  ri^ht — in  considera- 
tion of  which  acts  and  promises  on  the  part  of 
the  promisee  the  proposer  promised  that  his 
offer  should  be  left  open  for  a  specified  time. 

In  all  these  cases  the  party  to  whom  the  pro- 
posal was  made  and  the  proposer  have  entered 
into  a  valid  contract,  founded  on  their  mutual 
promises,  which  are  a  sufficient  consideration, 
whereby  tbe  proposer  has  bound  himself  to 
leave  his  offer  open  until  the  time  limited  has 
expired.  So,  in  the  case  supposed  by  Mr. 
Wharton,  where  the  person  to  whom  the  offer 
is  made  has  several  other  opportunities  of  the 
same  kind  open  to  him,  as  where  several  houses 
are  offered  to  him  for  rent,  and  where  one  of 
them  is  offered  to  him  at  a  designated  rent,  and 
a  fixed  term  be  ^ven  to  him  within  which  he 
is  to  make  up  his  mind,  and  trusting  to  this  he 
declines  others,  there  can  be  no  doubt  that  if 
in  consideration  that  he  would  decline  the  other 
offers,  or  suspend  his  determination  in  regard 
to  them,  the  party  promised  to  give  the  "fixed 
term''  in  which  to  make  up  his  mind,  and, 
trusting  to  said  promise,  he  did  decline  the 
others,  or  suspend  his  determination  as  to  them, 
that  this  promise  on  his  part  would  make  a 
valid  contract  with  such  party,  supported  hv  a 
sufficient  consideration  to  keep  open  his  offer 
during  the  specified  time. 

But  where  the  party  to  whom  the  promise  to 
keep  the  offer  open  for  a  limited  time  is  made 
neither  pays,  nor  promises  to  pay,  or  to  do,  or 
to  refrain  from  doing,  any  act  in  consideration 
of  such  promise  on  the  part  of  the  proposer, 
such  promisee  is  in  no  manner  bound  to  incur 
an>  expense,  attention  or  care  in  regard  to  the 
proposal.  He  is  free  from  all  obligation  in  re- 
gard thereto;  and,  as  a  consequence  thereof,  the 
proposer  is  not  bound,  and  may  therefore  re- 
tract his  offer  at  any  time  before  the  same  is 
accepted.  The  party  to  whom  the  promise  was 
made  having  acquired  no  legal  right  to  enforce 
the  same  against  the  proposer,  he  can  suffer  no 
legal  wronfi;  when  the  same  has  been  with- 
drawn; ana,  there  being  ijo  wrong,  there  can 
be  no  remedy.  The  same  argument  applies 
with  equal  force  to  the  reasoning  of  Mr.  Story, 
that  "The  consideration  is  the  expectation  or 
hope  that  the  offer  will  be  accepted,  and  this 
is  sufficiently  legal  to  support  the  promise." 

This  argument  is  completely  answered  by 
Mr.  Benjamin  in  his  work  on  Sales,  ^  64.  Ife 
says:  "This  appears  to  be  more  fanciful  than 
serious.  The  hope  of  A  that  his  offer  will  be 
accepted,  if  he  gives  B  time  to  consider  it,  is 
not  a  consideration  moving  from  B  to  A,  but 
is  the  spontaneous  emotion  of  A  arising  out  of 
his  own  act;  for,  in  the  case  supposed,  B  is 
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bound  to  do  nothing,  does  nothing,  gives  noth- 
ing, promises  nothing,  to  raise  this  hope.  The 
second  consideration  suggested  by  Mr.  Story  is 
that  'The  making  of  such  an  offer  might  betray 
the  other  party  into  a  loss  of  time  and  money 
by  inducing  him  to  make  examination  and  to 
inquire  into  the  value  of  the  goods  offered,  and 
this  inconvenience  assumed  oy  him  is  a  suffi- 
cient consideration  for  the  offer.'  " 

This  argument  erroneously  assumes  as  a  fact 
that  the  party  to  whom  the  offer  is  made  has  io 
consequence  thereof  '*  assumed  -em  inconven- 
ience, and  then  rests  upon  this  false  assump- 
tion the  conclusion  that  this  inconvenience  is  a 
sufficient  consideration  for  the  offer,  where  the 
party  to  whom  the  promise  is  made  "is  bound 
to  do  nothing,  does  nothing,  gives  nothing,  and 
promises  nothing  to  the  party  making  the  offer. 
But  there  can  be  no  doubt  that  when  a  party 
for  a  valuable  consideration,  moving  from  the 
party  to  whom  the  offer  to  sell  is  made,  fixes  a 
period  within  which  his  offer  may  be  accepted, 
that  he  will  not  be  at  liberty  to  withdraw  the 
same  until  the  time  so  limited  by  him  for  such 
consideration  shall  have  expired.  Wharton, 
Cont.  g§  506,  784. 

In  such  case,  the  partv  making  the  proposal 
bas  entered  into  a  valia  and  binding  contract 
with  the  partv  to  whom  the  offer  is  made,  that 
for  the  consideration  stipulated  the  offer  shall 
not  be  withdrawn  until  the  time  within  which 
it  may  be  accepted  has  expired  by  its  own  limi- 
tation. This  consideration  need  not  be  ex- 
pressed in  the  proposal  to  sell,  but  may  be 
proved  aliunde,  as  m  cases  of  a  memorandum 
in  writing  signed  by  the  party  to  be  charged 
thereby  or  his  agent,  required  by  the  Statute  of 
Frauds,  where  the  same  may  he  enforced,  al- 
though no  consideration  appears  u]X)n  the  face 
thereof.  Where  the  proposal  is  to  sell  to  a 
party  a  txact  of  land  at  a  stipulated  price,  and 
a  period  is  fixed  in  the  future  within  which 
such  party  may  accept  the  same,  if  the  instru- 
ment containing  the  prpposal  be  a  covenant  or 
other  obligation,  the  seal  itself  imports  a  con- 
sideration for  the  time  allowed  for  acceptance, 
which  the  party  making  the  offer  would  be  es- 
topped from  denying.  Pomeroy,  Cont.  §  887, 
note  1;  Bishop,  Cont.  §S  51,  88,  119. 

This  was  in  effect  the  ruling  of  this  court  in 
Donnally  v.  Parker,  5  W.  Va.  801,  where  the 
paper  writing,  giving  to  the  purchaser  a  future 
day  in  which  he  mignt  elect  to  purchase  all  or 
any  part  of  the  lands  mentioned  therein,  was 
in  the  form  of  an  article  of  agreement,  signed, 
sealed  and  acknowledged  by  all  the  parties 
thereto;  and  Maxwell,  </.,  delivering  the  opin- 
ion of  the  court,  rests  his  conclusion  upon  the 
fact  that  the  paper  writing  in  that  case  was 
more  than  a  mere  proposition  to  sell,  but  was 
in  fact  a  covenant  that  such  proposition  should 
remain  open  for  acceptance  during  the  time 
specified  m  it 

In  Jone^  v.  Noble,  8  Bush,  694,  Jones  exe- 
cuted the  following  writing:  "This  instrument 
of  writing  is  to  certify  that  I  have  this  day  sold 
to  J.  R.  Shivell  a  certain  tract  of  land  described 
in  a  deed  which  has  been  duly  acknowledged 
in  the  Henry  County  Court  clerk's  office,  which 
deed  is  now  in  mj^  possession,  and  which  is  to 
be  delivered  to  said  Sbivell  on  the  pavment  of 
$2,000,  on  tbe  35th  of  December,  18^8."  Shi- 
vell died  before  the  25th  of  December,  1868,  no 
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part  of  the  moner  having  been  paid;  His  per- 
gonal representatives  some  time  afterwards  of- 
fered to  pay  the  |2,000,  and  sued  to  recover 
the  land  or  $500  tor  which  Jones  had  sold  it 
:above  the  price  8h ivell  was  to  pay  for  it.  Judg- 
ment having  been  rendered  in  favor  of  the 
plaintiffs  for  said  $500,  the  Court  of  Appeals  of 
Kentucky  held  that  the  plaintiffs  were  not  en- 
titled to  recover  either  the  land  or  the  $500, 
and  that  in  a  conditional  sale,  the  payment  of 
the  price  on  a  particular  day  being  a  precedent 
■condition  of  the  conveyance  and  surrender  of 
the  possession,  time  was  of  the  essence  of  the 
contract,  and  the  land  cannot  be  recovered  with- 
out the  performance  of  the  condition  preced- 
ent. See  also  Tray  v.  Clarke,  80  Cal.  419;  Reed 
T.  Breeden,  61  Pa.  460. 

From  these  authorities  it  is  clear  that  the 
proposal  of  John  Burr  to  permit  the  plaintiff 
to  buy  the  500  acre  tract  of  land  described  in 
Exhibit  A  did  not  of  itself  constitute  a  valid 
contract,  whereby  he  was  bound  to  convey  the 
land  to  them  within  the  time,  at  the  price,  and 
upon  the  terms  therein  mentioned.  It  is,  how- 
ever, equally  clear  that  If  his  proposal  was  un- 
conditionally accepted,  and  within  the  time 
limited  he  was  notified  of  said  acceptance,  his 
proposal  would  thereby  be  converted  into  a 
valid  and  binding  contract,  capable  of  beine 
enforced  against  him,  provided  the  plaintifiS 
within  said  sixty  days  had  fully  complied  with 
the  terms  thereof;  for  without  such  compliance 
on  their  part,  unless  prevented  by  the  proposer, 
their  acceptance  would  be  unavailing.  Where 
such  proposal  to  sell  within  a  limited  time,  and 
upon  si)ecifled  terms,  has  been  made  to  a  party 
who  has  uDconditionally  accepted  the  same,  it 
is  nevertheless  essential,  to  convert  such  pro- 
posal into  a  valid  contract,  that  such  accept- 
■ance  be  communicated  within  the  time  limited 
to  the  proposex,  or  that  within  that  lime  some 
act  be  done  by  the  party  accepting  the  pro- 
posal which  the  other  party  has  expressly  or 
impliedly  offered  to  treat  as  a  communication; 
as,  for  example,  in  contracts  made  by  corres- 
pondence, by  posting  the  letter  of  acceptance, 
or  such  assent  may  be  inferred  from  subse- 
quent conduct;  but  an  assent  which  is  neither 
communicated  to  the  other  party,  nor  followed 
up  by  action,  is  insufficient.  1  Benjamin, 
Sales,  §  89:  Potta  v.  Whitehead,  20  N.  J.  Eq. 
59;  1  Story,  Cont.  ^  498;  1  Parsons,  Cont.  488. 

If  the  party  making  the  proposal  instantly 
recalls  it  before  acceptance,  although  the  oUier 
party  was  prepared  to  accept  the  next  instant, 
the  offer  is  effectually  withdrawn.  But  ac- 
•ceptance  before  withdrawal  binds  the  parties, 
if  made  while  the  offer  continues;  and,  if  not 
withdrawn,  the  offer  does  continue  in  all  cases, 
either  a  reasonable  time,  and  no  longer,  or 
during  the  time  fixed  by  the  party  himself.  1 
Parsons,  Cont.  482. 

Where  parties  living  at  different  pkces  are 
compelled  to  treat  by  correspondence  through 
the  post,  there  is  a  modification  of  the  rule  to 
this  extent:  that  the  party  making  the  offer 
cannot  tetract  after  the  acceptance  by  his  cor- 
respondent has  been  duly  posted,  although  it 
may  not  have  reached  him,  or  may  never  reach 
him.  1  Benjamin,  8ales,  §  44;  1  Story,  Cont. 
$498. 

But  this  modification  of  the  general  rule  in 
favor  of  parties  thus  compelled  to  treat  by  cor- 
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respondence  through  the  post  does  not  apply 
to  cases  where  the  offer  to  sell  was  made  to  the 
other  party  personally.  In  such  case  the  pro- 
poser is  entitled  to  personal  notice  that  his 
offer  has  been  accept^,  and  in  the  absence  of 
proof  of  any  agreement  on  his  part  that  such 
notice  might  be  sent  to  him  by  mail,  or  that 
such  notice  so  sent  has  been  actually  received 
by  him  within  the  time  limited,  there  has  been 
no  notice  of  such  acceptance,  and,  unless  the 
acceptance  of  the  offer  has  been  communicated 
to  the  person  making  it,  it  is  of  no  avail.  And, 
even  in  cases  where  notices  of  acceptance  may 
be  sent  by  mall,  it  must  appear  that  the  letter 
of  acceptance  was  actually  placed  in  the  post- 
office,  and  directed  to  the  party  making  the 
offer,  at'  the  proper  place.  PotUY.  Whitdiead, 
»upra. 

Was  the  proposal  of  John  Burr  to  the  plaint- 
iffs ever  accepted  by  them  within  the  time,  at 
the  price,  ana  upon  the  terms  specified  therein? 
We  have  already  shown  that,  to  convert  this 
offer  into  a  valid  and  binding  contract,  it  was 
not  only  necessary  that  the  acceptance  of  the 
terms  thereof  should  be  unconditional,  but  that 
notice  of  such  acceptance  should,  within  the 
time  limited,  be  communicated  to  the  party 
making  the  offer;  and  that  if  a  condition  be  af- 
fixed by  the  party  to  whom  the  offer  is  made, 
or  any  modification  or  chang^  in  the  offer  be 
requested,  this,  in  law,  constitutes  a  rejection 
of  the  offer.  The  burden  of  proving  this  un- 
conditional acceptance  of  the  terms  of  the  offer, 
and  also  that  notice  thereof  was  communicated 
to  said  John  Burr  within  sixty  days  from  the 
7th  of  June,  1888,  rested  upon  the  plaintiffs. 
The  terms  of  this  offer  are: 

'*I  am  willing  to  sell  my  land  on  which  I 
reside  in  the  county  of,"  etc.,  containing  500 
acres,  more  or  less,  for  the  price  of  $6.25  per 
acre  cash;  "and  the  parties  for  whom  Mr.  F. 
P.  Huxthal  are  negotiating  [». «.,  the  plaintiffs] 
shall  have  the  privilege  of  buying  said  prop- 
erty at  said  price  [»'.  <;.,  $6.25  per  acre],  and  on 
saia  terms  [f.  e.,  for  cash],  for  sixty  days  from 
the  7th  of  June,  1888." 

The  allegation  of  the  bill  that  withm  said 
sixty  days,  and  long  before  that  period  had  ex- 

1)ired,  the  phdntiffs  notified  John  Burr  in  writ- 
ng  that  they  had  elected  to  and  would  buy  and 
take  said  land,  at  said  price,  and  upon  said 
terms,  is  explicitly  denied  by  the  joint  answer 
of  Charles  W.  Burr  and  others. 

The  only  evidence  introduced  by  the  plaint- 
iffs tending  to  prove  this  material  and  essen- 
tial allegation  of  their  bill  is  the  depositions  of 
their  agent  Harrison  Reading,  a  brother  of  one 
of  the  plaintiffs,  and  of  Alexander  F.  Matthews, 
their  agent  and  attorney.  The  former  testified 
that,  ''As  the  agent  of  the  plaintiffs,  I  wrote 
Exhibit  A,  and  John  Burr  signed  and  delivered 
it  to  me  on  the  7th  of  June,  1888.  During  the 
month  of  July  following  I  called  and  told  Mr. 
Burr  that  the  parties  above  mentioned  [«'.  e., 
the  plaintiffs]  would  take  said  property  at  the 
price  agreed  upon;  and  I  proposed  to  have  the 
deed  prepared  for  execution,  to  save  him  the 
trouble,  to  which  he  consented.  At  my  re- 
quest, he  handed  me  his  deed  for  said  land  for 
the  purpose  of  taking  the  description.  I  then 
asked  who  he  wished  to  go  before  to  acknowl- 
edge the  same.  He  said  'Send  it  to  Isaac  Mac- 
Neel,  as  I  always  get  him  to  attend  to  such 
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matters  for  m^.'  I  told  him  the  deed  wotdd 
be  there  in  a  few  days,  and  for  himself  and 
wife  to  execute  the  same,  'bring  it  to  Alex.  F. 
Matthews  at  Lewisburji:,  and  the  money  would 
be  ready/  He  replied  that  he  would  do  so. 
I  then  employed  Uriah  Byrd,  of  Mill  Point,  to 
make  a  sunrey  of  said  premises,  and  was  pres- 
ent to  fee  that  it  was  carefully  done;  after 
which  I  returned  to  Lewisbur^,  fT&ve  Mr.  Mat- 
thews a  copy  of  the  description,  and  the 
amount  of  land  contained  withm  the  described 
limits  of  the  survey.  lama  pract  ical  su  rvey  or. 
I  was  with  Byrd  when  he  surveyed  the  land. 
In  my  opinion,  it  was  correctly  done.  I 
watched  the  chainmen  closely,  that  being  the 
important  matter,  as  all  comers  were  found 
standing.  There  was  found  in  said  Burr's 
boundary  467^  acres." 

The  witness  Alexander  F.  Matthews  testified 
as  follows:  "Id  the  month  of  June,  or  early  in 
July,  1888,  I  was  directed  by  the  plaintiffs  in 
the  above  named  suit,  as  their  agent  or  attor- 
ney, to  give  notice  to  John  Burr  that  thev  had 
elected  and  determined  to  take  the  tract  of  land 
mentioned  in  the  paper  filed  with  their  bill  as 
Exhibit  A,  at  the  price  and  upon  the  terms 
therein  mentioned,  and  that  they  were  prepared 
to  pay  for  said  land  according  to  said  terms,  so 
soon  as  he  should  convey  the  same  to  them  by 

E roper  deed.  I  at  once,  and  I  am  sure  not 
Iter  than  July  15,  1888,  communicated  the 
notice  to  said  John  Burr  by  mail.  After  this 
was  done,  and  prior  to  July  28, 1888, 1  received 
word  through  Harrison  Reading,  from  John 
Burr,  requesting  me  to  prepare  a  suitable  deed 
for  said  land,  and  mail  it  to  Isaac  MacNeel  at 
Mill  Point,  where  he  and  his  wife  would  exe- 
cute and  acknowledge  it.  I  accordingly  pre- 
pared and  sent  the  deed  as  requested,  and  did 
so  not  later  than  July  28,  1888:  and,  before  the 
sixty  days  mentioned  in  said  Exhibit  A  had  ex- 
pired, the  said  plaintiffs  placed  in  my  hands  an 
amount  of  money  sufficient  to  pay  for  said  land 
in  full,  and  I  have  bad  the  money  ever  since, 
and  still  have  it,  in  readiness  to  pay  for  said 
land;  but  the  deed  was  never  executed  or  de- 
livered, and  hence  the  money  has  never  been 
paid.  When  I  received  said  message  as  to  the 
deed  from  Burr,  I  was  furnished  by  Harrison 
Reading  with  a  survey  and  plat  of*  said  land, 
by  which  the  quantity  was  shown  to  be  467^ 
acres,  and  the  deed  was  so  prepared.  And  fur- 
ther this  deponent  saith  not.  AIqx.  F.  Mat- 
thews." 

Purged  of  the  matters  of  hearsay  interwoven 
by  this  witness  in  his  testimony,  it  amounts  to 
the  harmless  statement  that,  ''In  the  month  of 
June,  or  early  in  July,  and  not  later  than  the 
15th  of  July,  1888,  as  the  agent  or  attorney  of 
the  plaintiffs,  I  communicated  notice  by  mail 
to  John  Burr  that  the  plaintiffs  had  elected  and 
determined  to  take  the  tract  of  land  mentioned 
in  the  paper  filed  with  their  bill  as  Exhibit  A 
at  the  price  and  upon  the  terms  therein  men- 
tioned, and  that  they  were  prepared  to  pay  for 
said  land  according  to  said  terms,  so  soon  as  he 
should  convey  the  same  to  them  by  proper  deed. 
After  this  was  done,  and  prior  to  July  28, 1888, 
I  prepared  a  suitable  deed  for  said  land,  and 
sent  it  by  mail  to  Isaac  MacNeel  at  Mill  Point, 
and  before  the  sixty  days  mentioned,"  etc. 

The  period  of  the  sixty  days  from  the  7th  of 
June,  1888,  mentioned  in  the  option,  within 
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which  the  plaintiffs  had  the  privilege  of  buying 
said  land  at  the  price  of  $6.25  per  acre  cash,  ex- 
pired on  Aufi;ust  6, 18^.  During  the  whole 
of  that  period,  and  durine  the  whole  of  said 
6th  of  August,  the  piaintilfs  had  the  privile^ 
of  oonvertmg  the  offer  of  John  Burr  into  a  valid 
and  binding  contract  by  an  unconditional  ac- 
ceptance of  and  compliance  with  the  terms 
thereof.  They  could  not  do  so  bv  any  other 
acceptance,  nor  couia  tbey  comply  with 
said  terms  in  any  other  manner  than  by  actual 
payment  or  tender  of  the  whole  price  of  the 
land  before  the  sixty  days  expired.  Neither 
could  they  from  the  terms  of  Exhibit  A  with- 
hold such  payment,  or  tender  of  payment,  un- 
til a  proper  deed  was  executed,  acknowledged 
and  delivered,  or  until  a  survey  could  be  mtuie,. 
and  the  exact  number  of  acres  ascertained.  It 
was  their  privilege  to  accept  unconditionally 
the  terms  offered,  and  comply  with  the  same 
by  paying  or  tendering  the  cash  within  the  sixty 
days,  and  thus  secure  to  themselves  the  right 
to  compel  John  Burr  to  perform  his  contract. 
The  delivery  of  the  deed  and  the  payment  of 
the  price  of  the  land,  were  intended  to  be  con- 
temporaneous acts;  and  it  was  not  intended 
that  the  delivery  of  the  deed  should  be  a  condi- 
tion precedent  to  the  tender  of  the  price. 
There  is  no  evidence  in  this  record  that  the 

Slaintiffs  ever  accepted  the  terms  offered  by 
ohn  Burr  within  the  sixty  days  mentionecl 
therein,  except  the  testimony  of  the  two  wit- 
nesses Reading  and  Matthews,  already  set  forth 
in  this  opinion.  There  is  no  evidence  in  the 
record  tending  to  prove  that  the  plaintiffs,  or 
any  one  for  them,  ever  paid  or  tendered  to 
John  Burr  any  sum  of  money  whatever,  as  and 
for  the  price  of  said  land,  whether  the  same 
was  estimated  to  contain  500  or  467i  acres;  and 
the  only  reason  given  by  the  plaintiffs  for  not 
paying  the  money  is' because*  of  John  Burros 
failure  to  have  a  deed  for  said  land  executed 
and  delivered  to  them.  If  it  be  assumed  as 
true  that  the  witness  Matthews  communicated, 
to  John  Burr  the  precise  notice  mentioned  by 
him  as  early  as  the  15th  of  July.  1888,  yet  there 
still  remained  to  the  plaintiffs  twenty-two  of 
the  sixty  days  within  which  they  had  the  liberty 
to  comply  with  said  terms  by  paying  or  tender- 
ing to  John  Burr  the  cash  for  the  land;  and  the 
same  may  be  said  as  to  the  notice  mentioned  by 
the  witness  Reading,  which  was  given  aboiit 
the  same  time. 

But  it  is  apparent  that  the  notice  of  accept- 
ance mentioned  and  given  by  the  witness  Read- 
ing to  John  Burr  during  the  month  of  July, 
1888,  was  not  an  unconditional  acceptance  of 
the  terms  offered  in  said  Exhibit  A.  The  state- 
ment of  this  witness,  hereinbefore  set  forth  in 
full,  was  his  response  to  the  following  question 

Sropounded  to  him  by  the  plaintiff's  counsel, 
[atthews:  ''Was  any  notice  given  said  Burr 
by  these  parties  [/.  <?.,  plaintiffs],  within  sixty- 
days  from' the  date  of  said  paper,  of  their  elec- 
tion and  determination  to  buy  said  land  accord- 
ing to  the  price  and  terms  set  forth  in  said  pa- 
per; if  so,  when  and  through  whonf  was  it 
given?  State  in  full  all  you  know  about  it. "* 
To  which  he  answered:  "Durins  the  month 
of  July  following  I  called  and  told  Mr.  Burr 
that  the  parties  above  mentioned  would  take 
said  property  at  the  price  agreed  upon." 
This  is  very  different  from,  and  falls  very  far 
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sbori  of,  the  terms  offered  in  said  Exhibit  A, 
which  were:  '*I  am  wilting  to  Pell  my  laod 
...  for  the  price  of  $6.25  per  acre,  cash;  and 
the  parties,  etc.  [i.  <?.,  plaintiffs]  shall  have  the 
privil^e  of  baying  said  property  at  said  price, 
and  on  said  terms,  for  sixty  days  from,"  etc. 
What  terms?  Cash.  What  was  the  notice  of 
acceptance  communicated  to  Burr  by  Reading? 
That  the  plaintiffs  would  take  said  property  at 
the  price  agreed  upon.  On  what  terms?  We 
cannot  tell.  The  witness  has  not  stated  any- 
thing about  the  terms,  and  yet  his  attention  was 
particularly  called  to  the  terms,  and  he  was 
asked  to  "State  in  full  all  you  know  about  it," 
and  he  has  fully  answered;  and  his  ahswer 
diows  that  the  acceptance  was  not  an  uncondi- 
tional, but  was  only  a  partial,  acceptance,  and 
therefore  in  law  was  no  acceptance. 

Admitting,  for  the  sake  of  the  argument 
only,  that  notice  of  the  acceptance  mentioned 
hj  the  witness  Matthews  was  by  him  commu- 
nicated hy  mail  to  John  Burr,  and  that  the  same 
was  received  by  him  within  the  sixty  days,  we 
will  consider  whether  this  is  an  unconditional 
or  modified  acceptance  of  the  terms  proposed 
in  Exhibit  A.  According  to  this  witness,  the 
plaintiffs'  acceptance,  as  communicated  by  him 
to  Burr  not  later  than  the  15th  of  July,  1888, 
was  "That  the  plaintiffs  had  elected  and  deter- 
muied  to  take  the  tract  of  land  mentioned  in 
the  paper  filed  with  their  bill  as  Exhibit  A  at 
the  price  and  upon  the  terms  therein  mentioned, 
and  that  they  were  prepared  to  pay  for  said 
land  according  to  said  terms,  so  soon  as  he 
shouH  convey  the  same  to  them  by  proper 
deed." 

This  was,  in  effect,  saving  to  Burr:  "We 
will  bu^  your  hind  mentioned  in  Exhibit  A  at 
the  price  of  $6.25  per  acre  cash,  but  we  will 
not  pay  for  it  until  you  shall  have  conveyed 
the  same  to  us  by  proper  deed."  In  other 
words,  they  in  effect  say  to  Burr  that,  Until  you 
have  fully  and  completely  devested  yourself  of 
the  title  to  said  lands,  and  as  fully  and  com- 
pletely invested  us  with  the  same,  and  given  up 
absolute  right  to  the  possession  thereof,  al- 
though we  are  now  prepared  to  pay  for  it,  we 
will  not  pay  or  tender  to  you  a  dollar  of  the 
price  thereof,  notwithstanding  the  fact  that 
such  payment  or  tender  of  the  price  to  you 
wonld  bind  you  to  execute  to  us  such  convey- 
ance. This,  at  the  most,  is  only  a  modified, 
and  not  an  unconditional,  acceptance  of  the 
proposal  of  Burr  contained  in  said  Exhibit  A, 
which,  in  order  to  convert  the  same  into  a  valid 
and  binding  contract,  must  itself  receive  the 
assent  of  said  Burr,  which  was  never  given. 

There  is  nothing  contained  in  said  Exhibit  A 
wheretry  the  execution  of  any  conveyance  to 
the  plamtiffs  was  made  a  condition  precedent 
to  the  payment  or  tender  of  the  price  of  the 
land,  in  case  they  should  within  the  sixty  days 
elect  to  buy  the  same  at  the  price  of  $6.26  per 
■ere.  We  are  therefore  of  opinion  that  neither 
the  acceptance  mentioned  by  the  witness  Mat- 
thews, nor  that  mentioned  by  the  witness  Read- 
ing, although  they  may  have  been  communi- 
cated to  John  Burr  within  the  sixty  days,  are  suf- 
ficient in  law  to  convert  the  proposal  of  Burr 
contained  m  said  Exhibit  A  into  a  valid  and 
binding  contract  for  the  sale  of  his  land. 

But  the  Joint  answer  of  the  defendants, 
Charles  W.  Burr  and  others,  expressly  denies 
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the  allegation  of  the  bill  "that  the  plaintiffs, 
or  any  one  for  them,  gave  notice  to  John  Burr 
within  sixty  days  from  the  7th  of  June,  1888. 
that  they  had  determined  or  elected  to  and 
would  buy  and  take  said  500  acre  tract  of  land 
at  the  price  of  $6.25  per  acre.  Without  proof 
of  this  allegation,  the  plaintiffs  are  not  entitled 
to  the  relief  prayed  for,  and  the  burden  of  es- 
tablishing this  fact  rests  upon  them. 

The  bill  also  alleges  that  the  notice  of  accept- 
ance ffiven  by  the  plaintiffs  to  John  Burr  with- 
in said  ** sixty  days"  was  in  writing,  and 
they  neither  pretend  nor  claim  in  their  bill  that 
they  ever  gave,  or  authorized  any  person  to 
give,  or  that  any  person  for  them  ever  did  give, 
to  him,  any  notice  of  their  acceptance,  other 
than  a  "  notice  in  writing."  It  does  not  appear 
that  the  plaintiffs  ever  authorized  the  witness 
Reading  to  give  notice  of  their  acceptance  of 
Burr's  offer  to  sell,  and  it  is  very  clear  that  the 
acceptance  mentioned  and  relied  on  in  their  bill 
is  not  the  notice  mentioned  by  Reading. 

The  witness  Matthews,  the  agent  and  attor- 
ney of  the  plaintiffs — who  according  to  his  tes> 
timony  was  specially  directed  by  them  to  give 
notice  to  John  Burr  that  they  had  elected  and 
determined  to  take  the  tract  of  land  mentioned 
in  Exhibit  A,  etc. — testifies,  as  we  have  already 
seen,  that  "  not  later  than  July  15,  1883,  he 
communicated  the  notice  to  said  John  Burr  by 
mail." 

This  witness  does  not  pretend  to  say  that  he 
ever  afterwards  saw,  conversed  with,  or  learned 
from.  Burr  that  his  communication  sent  to  him 
by  mail  was  ever  in  fact  received  by  him  at  any 
time.  We  are  not  even  at  liberty,  in  the  pres- 
ence of  his  deposition,  to  suppose  that  this 
witness  did  not  clearly  apprehend  the  necessity 
of  proving  that  his  communication  sent  by  mail 
had  in  fact  been  received  by  Burr;  for,  while 
unable  to  testify  to  this  material  fact  from  his 
personal  knowledge,  it  seems  as  if  he  desired 
to  supply  it  by  detailing  the  statements  made 
to  him  some  time  afterwards  by  the  witness 
Reading.  If  the  witness  Matthews  could  have 
proved  this  material  fact  from  his  personal 
knowledge,  it  was  his  duty,  both  as  witness 
and  counsel,  to  do  it;  and  we  must  presume  he 
would  have  done  so. 

There  is  no  other  evidence  in  the  cause  tend- 
ing to  show  that  the  notice  communicated  by 
Matthews  by  mail  to  Burr  was  ever  in  .fact  re- 
ceived by  him,  and  his  deposition  on  this  point 
fails  to  establish  this  material  fact.  The  coun- 
sel for  the  appellants  lays  much  stress  in  his 
argument  upon  the  statement  of  the  witness 
Reading  in  regard  to  the  preparation  of  the 
deed,  and  sending  the  same  to  Isaac  MacNeel. 
The  counsel,  arguendo,  says:  "  It  was  mutually 
agreed  that  A.  P.  Matthews  was  to  prepare  the 
deed  and  send  it  to  Isaac  MacNeel  at  Mill  Point, 
where  Burr  and  his  wife  would  sign  it.  This 
is  practically  undisputed.  The  deed  was  sent 
and  expected  by  Burr  as  he  sent  for  his  mail." 

In  this  statement  the  counsel  is  mistaken  in 
a  most  material  point.  As  a  witness  for  the 
plaintiffs,  said  counsel  does  not  pretend  to  have 
any  personal  knowledge  on  this  point.  All 
he  knows  he  said  he  learned  from  the  witness 
Reading,  who  in  his  testimony  does  say  that 
Burr  said:  "  Send  it  to  Isaac  MacNeel,  as  I  al- 
ways get  him  to  attend  to  such  matters  forme." 
This  witness  then  says:  "  I  told  him  that  the 
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deed  would  be  there  in  a  few  days,  and  for 
himself  and  wife  to  execute  the  same,  briufi^ 
it  to  Mr.  Alex.  F.  Matthews  at  Lewisbur^,  and 
the  money  would  be  ready."  He  rephed  he 
would  do  so.  So  far  as  appears  from  the  tes- 
timony in  this  record,  the  witness  Reading 
never  afterwards  had  any  interview  with  John 
Burr  in  relation  to  this  matter.  He  does  not 
fix  the  date  of  this  conversation.  He  merely 
jsaysthat  in  "July  following"  he  called,  and 
told  Mr.  Burr,  etc.  The  witness  Matthews  tes- 
tifies that  between  the  15th  and  28th  of  July, 
1883,  he  was  requested  to  prepare  a  suitable 
deed,  etc.,  and  that  he  did  so,  not  later  than 
the  28th  of  July.  1888,  and  sent  it  by  mail  to 
Isaac  MacNeel ,  at  Mill  Poin  t.  The  depositions 
of  Henrj'  N.  Thomas,  Isaac  MacNeel,  Cathe- 
rine J.  Burr,  Alvin  Burr  and  William  0.  Burr 
were  taken  on  behalf  of  the  def endanti.  Those 
of  Alvin  and  William  C.  Burr  were  excepted 
to  by  the  plaintiffs  as  incompetent.  Claim- 
ing an  interest  in  said  500  acres  as  heirs  of  John 
Burr,  the  objection  to  their  competency  must 
be  sustained. 

The  witness  Catherine  J.  Burr,  the  widow 
of  John  Burr,  was  present  at  the  interview 
mentioned  bv  the  witness  Reading.  She  testi- 
fies that  "  Mr.  Reading  came  to  our  house  on 
Sunday  morning,  about  the  18th  or  28d  of  July, 
1888 — I  can't  state  the  exact  date— and  asked 
m  V  husband  for  the  old  deed,  and  my  husband 
told  him  he  did  not  do  business  on  Sunday, 
and  would  not  give  him  the  deed  on  that  day; 
and  I  spoke  up  and  told  some  of  thechUdren  to 
give  Mr.  Reading  the  deed,  which  the^  did,  and 
he  copied  from  it  the  courses  and  distances.'* 

To  the  question,  "What  was  said  about 
.sending  the  deed  for  your  husband  to  sign?" 
.she  answered,  "My  husband  told  him  to  send 
his  mail  to  Mill  Point." 

To  the  question,  "Did  Mr.  Burr  tell  Mr. 
Reading  to  send  any  mail  of  his  to  Isaac  Mac- 
Neel?" she  answered,  "No;  he  never  told  him 
anything  of  the  kind." 

To  the  question,  "  Could  any  conversation 
have  taken  place  between  your  husband  and 
Mr.  Reading  after  the  conversation  you  speak 
of.  and  during  the  same  day?"  she  answered, 
"No;  he  left,  and  I  don't  think  he  ever  saw 
him  again." 

To  the  question,  "  State  what  was  said  by 
Mr.  Reading  as  to  buying  and  paying  forvour 
husband's  lands,"  she  answered,  "Air.  Head- 
ing said:  'If  we  take  your  land,  we  will  give 
you  ample  time  to  comply  within  the  sixty  days 
And  send  your  mail  to  Mill  Point.' " 

To  the  question,  "  Do  you  know  of  your  hus- 
band going  or  sending  to  Mill  Point  for  mail 
which  Mr.  Reading  might  send  or  have  sent  to 
him?"  she  answered,  "  Yes  sir;  he  had  a  boy 
working  for  him,  named  Henry  Thomas,  who 
was  sent  twice,  and  Mr.  ^urr  went  twice  him- 
self." 

To  the  question,  "  Did  Mr.  Burr  ever  get  any 
draft  of  a  deed  for  his  land  from  Lewisburg;  if 
.so,  when?"  she  answered,  "Yes,  he  got  a  form 
of  a  deed  from  Lewisburg  on  the  17th  of  Au- 
gust, 1888,  when  his  son  Alvin  told  him  the 
deed  was  at  Mill  Point,  at  Isaac  MacNeel's." 

To  the  further  question,  "Was  Mr.  Burr 
present,  or  did  he  have  any  notice  of  any  sur- 
vey of  his  land  by  Mr.  Reading,  or  anyone 
else?"  she  answered,  "No;  he  was  not  pres- 
8  L.  R  A. 


ent  at  the  survey,  and  he  had  no  notice  of  it." 

The  deposition  of  Henry  H.  Thomas  was  as 
follows: 

"  First  question,  by  F.  J.  Snyder,  attorney, 
etc. :  *  Were  you  ever  sent  by  John  Burr  (dur- 
ing the  time  you  worked  for  him  in  1888)  to  Mill 
Point  after  his  mail?  A.  Yes,  sir;  I  was  there 
for  his  mail  on  the  4th  and  Uth  days  of  Au- 
gust, 1888.  Mr.  Burr  told  me  he  wanted  to 
see  if  there  was  an  v  mail  there  in  regard  to  his 
land.' 

"Second  question  by  same:  'Did  you  get  any 
mail  on  either  day  for  Mr.  Burr?  A.  No,  sir; 
I  did  not.' 

"Third  question  by  same:  'Did  you  know  of 
Mr.  Burr  going  for  his  own  mail  about  the 
same  time?  A.  He  went  about  the  28th  of 
July,  1888,  and  he  got  the  deed  some  time  aft- 
er the  11th  day  of  August,  1883.  I  don't  know 
exactly  when.'  And  further  this  deponent 
saith  not.  *  Henry  H.  Thomas." 

The  deposition  of  Isaac  MacNeel,  taken  on 
the  31st  of  March,  1885,  is  as  follows: 

"  *  Did  you  in  July  or  August,  1884,  receive 
from  A.  F.  Matthews,  by  mail,  a  blank  deed, 
to  be  signed  by  John  Burr,  conveying  his  land 
to  Weaver  &  Betts  and  others?  A.  I  did  not 
receive  such  deed  in  1888,  but  did  receive  a 
deed,  I  think,  in  July  or  August,  1884,  and  mv 
recollection  is  that  it  was  to  convey  his  lanas 
to  Weaver  &  Betts,*  etc. 

"Second  question:  'When  was  he  first  notified 
that  you  had  it?  A.  It  was  a  short  time  after 
I  received  it — the  date  I  cannot  fix.* 

'  'Third  question :  'Did  John  Burr  have  iliiy  of 
his  mail  addressed  to  you  previously,  or  ac- 
knowledge any  deed  before  you?  A.  He  did 
not.' 

"Fourth  question:  '  Was  there  any  under- 
standing between  Reading,  John  Burr,  and  you 
that  a  deed  should  be  sent  here  for  said  Burr 
to  acknowledge?  A.  There  was  not.'  Isaac 
MacNeel." 

The  witness  Catherine  J.  Burr  contradicts 
the  statement  of  the  witness  Reading,  that  Burr 
directed  him  to  send  the  blank  d^  to  laaac 
MacNeel;  for  she  expressly  denies  that  her  hus- 
band told  him  to  send  any  of  his  mail  to  Isaac 
MacNeel,  or  that  he  told  him  anything  of  the 
sort;  and  she  states  that  what  her  husband  did 
say  to  him  was  "  to  send  his  mail  to  Mill  Point." 

It  \b  evident  from  this  testimony  that  John 
Burr  expected  that  the  blank  deed,  which  Read- 
ing voluntarily  proposed  to  have  prepared, 
would  be  sent  to  him  at  Mill  Point;  for  he  not 
only  went  to  Mill  Point  himself  for  mail  about 
the  28th  of  July,  1888,  but  he  sent  the  witness 
Thomas  to  the  same  place  for  his  mail  on  the 
4th  and  on  the  11th  of  August,  1888,  and  he 
told  him  he  wanted  to  see  if  there  was  any  mail 
there  in  regard  to  his  land,  but  the  witness  got 
no  mail  for  the  said  Burr  on  either  day. 

Some  time  after  the  11th  day  of  August, 
1888,  according  to  the  witness  Thomas,  and 
on  the  17th  of  August,  1888,  according  to  the 
witness  Catherine  J.,  John  Burr  again  went  to 
Mill  Point,  and  got  the  form  of  a  deed  from 
Lewisburg  at  Isaac  MacNeel's,  when  his  son 
Alvin  tolof  him  the  deed  was  at  Mill  Point,  at 
Isaac  MacNeel's.  According  to  the  testimony 
of  MacNeel,  he  received  a  deed  in  July  or  Au- 
gust, 1884,  not  in  1883,  that  was  to  convey  his 
land  to  Weaver  &  Betts  and  others,  and  that 
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he  notified  Burr  that  he  had  it  a  short  time  aft- 
er he  received  it,  bat  could  not  fix  the  date. 

From  this  evidence  it  is  quite  certain  that  at 
whatever  date  this  blank  deed  may  have  been 
placed  in  the  postofflce  at  Lewisbnrg,  and  sent 
by  mail  to  Isaac  MacNeel  at  Mill  Point,  it  was 
not  received  until  some  time  after  the  11th  of 
August,  1888,  and  that,  if  not  sooner  received, 
it  was  not  chaiveable  to  any  want  of  diligence 
on  the  part  of  John  Burr.  The  blank  form  of 
the  deed  received  from  Lewisburg  by  John 
Burr  from  the  hand  of  Isaac  MacNeel,  at  least 
six  days  after  the  sixty  days  had  expired,  filed 
as  an  exhibit  with  said  deposition  of  Alvin 
Burr,  is  in  the  words  and  figures  following: 

"This  deed,  made  and  entered  into  this  the 
38th  day  of  July,  1883,  between  John  Burr  and 
Catherine  Burr,  his  wife,  parties  of  the  first 
part,  and  J.  F.  Weaver  and  W.  W.  Betts, 
partners  composing  the  firm  of  Weaver  & 
Betts,  U.  Emery  and  R.  C.  Reading,  partners 
composing  the  firm  of  Emerv  &  Reading, 
and  Frank  Reading,  parties  of  the  second  part, 
witnesseth,  that  the  said  parties  of  the  fii'st 
part,  for  and  in  the  consideration  of  the  sum  of 
$10  to  tbem  paid,  the  receipt  whereof  is  hereby 
acknowledged,  have  given,  granted,  bargained 
and  sold,  and  do  by  these  presents  e:ive,  grant, 
bargain,  sell  and  convey,  to  the  said  parties  of 
the  second  part,  the  following  tract  or  parcel 
of  land  of  which  the  said  Weaver  &  Betts,  the 
jiaid  Emery  &  Reading,  and  the  said  Frank 
Reading,  are  each  to  have  and  hold,  respect- 
ively, one  equal  undivided  third  part  or  inter- 
est, viz. :  a  tract  or  parcel  of  land  situated  in 
Pocahonta.s  County,  W.  Va.,  in  the  Greenbrier 
Valley,  on  the  waters  of  Laurel  Run,  which 
was  conveyed  to  said.  John  Burr  by  William 
Eellison,  by  deed  recorded  in  the  office  of  the 
clerk  of  the  County  Court  of  Pocahontas 
County,  in  Deed  Book  No.  6,  page  308,  and  is 
bounded  as  follows:  Beginning  at  two  white 
oaks  on  south  side  of  Round  Knob,  comer  to 
Daniel  Eellison;  thence  S.,  20  W.,  200  poles, 
to  a  suear  red  oak  and  spruce,  by  a  branch; 
iheace  S.,  70  £.,  400  poles,  to  two  white  oaks 
and  white  pine,  m  a  hollow,  comer  to  lot  No. 
1  of  the  MacClanahan  survey;  and  with  same 
N.,  20  £.,  172  poles,  to  two  white  oaks;  thence 
N.,  70  W.,  400  poles,  to  the  beginning— con- 
taining four  hundred  sixty-seven  and  one  half 
acres,  the  same  being  one  half,  or  near  one 
half,  of  lot  No.  2  of  the  MacClanahan  survey. 
And  the  said  parties  of  the  first  part  covenant 
that  they  will  warrant  generally  the  title  to  the 
property  hereby  conveyed  to  the  said  parties  of 
the  second  part     Witness  the  following  signa- 

lurw  and  seals: [Seal.] 

[Seal]" 

An  mspection  of  this  blank  deed,  sent  by  the 

?laintifl^8'  counsel  to  Isaac  MacNeel  at  Mill 
*oint,  to  be  executed  by  John  Burr  and  his 
wife,  satisfies  our  minds  that  it  was  one  he  was 
not  bound  to  execute  until  he  was  fully  in- 
formed by  the  plaintifl!s  of  their  several  and 
respectiTe  interests  in  the  said  land;  So  far  as 
this  leoord  shows,  he  had  never  been  informed 
who  the  parties  were  for  whom  F.  P.  Huxthal 
was  negotiating,  nor  what  interest  they  had  or 
ciaimed  to  have  in  the  land.  The  considera- 
tion, instead  of  being  truly  stated  at  $6.25  per 
acre,  or  at  a  gross  sum  equal  to  the  value  of 
4674  acres,  or  of  500  acres  at  $6.26  per  acre,  is 
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stated  as  the  "sum  of  $10,  the  receipt  whereof 
was  thereby  acknowledged." 

And  while  Burr  had  held  this  land,  since 
1854,  according  to  the  metes  and  bounds  speci- 
fied in  his  deed  from  Eellison,  this  blank  deed 
required  him  to  convey  all  of  his  land,  but 
arbitrarily,  and  without  his  consent,  shortened 
one  of  his  lines  twenty-eight  poles,  diminishing 
the  number  of  acres  thirty-two  and  one  halt 
This  was  imposing  upon  him  conditions  alto- 
gether dififcrent,and  vastly  more  onerous,  than 
those  proposed  in  his  oflfer  of  the  7th  of  June, 
1888.  And  when  it  is  attempted  to  impose 
upon  him  the  additional  burden  that  he  shall 
not  only  execute  and  deliver  to  the  plaintiffs 
such  a  deed,  but  also  leave  his  home  in  Poca- 
hontas County,  and  carry  the  same  to  the 
plaintiffs*  counsel  at  Lewisburg,  in  an  adjoin- 
ing county,  upon  the  assurance  of  the  witness, 
Reading,  that  when  he  did  so  the  money  would 
be  ready  for  him.  it  is  perfectly  manifest  that 
the  plaintiffs  never  in  fact  accepted,  or  in- 
tended to  accept,  unconditionally,  the  proposal 
made  by  him,  in  such  manner  as  to  be  binding 
on  themselves. 

As  already  stated  in  this  opinion,  so  far  as 
the  evidence  shows,  the  plaintiffs  have  never 
paid  nor  tendered  to  John  Burr  any  part  of  said 

Eurchase  money  during  said  sixty  days,  nor 
ave  they  done  so  at  any  time  since;  nor  does 
either  witness,  Reading  or  Matthews,  state 
that  they,  or  either  of  them,  ever  informed 
John  Burr  that  the  money  was  in  the  bands  of 
said  Matthews,  or  that  he  was  authorized  or 
directed  to  pay  the  same,  or  any  part  thereof, 
to  Burr.  According  to  Reading,  ne  informed 
Burr  that  when  he  executed  and  carried  the 
deed  to  Matthews  at  Lewisburg  the  "money 
would  be  ready."  And  according  to  Matthews, 
he  says  ''he  informed  him,"  etc.,  **that  the 
plaintiffs  had  elected,"  etc.,  and  that  "they 
were  prepared  to  pay  for  said  land  according 
to  said  terms,  so  soon  as  he  should  convey  the 
same  to  them  by  proper  deed."  "The  plaint- 
iffs placed  in  my  hands  an  amount  of  money 
sufficient  to  pay  for  said  land  in  full,  and  I 
have  had  the  money  ever  since,  and  still  have 
it,  in  readiness  to  pay  for  the  said  land;  but  the 
deed  was  never  executed  or  delivered,  and 
hence  the  money  has  never  been  paid." 

The  witness,  Matthews,  was  doubtless  a  very 
safe  custodian  of  the  money  necessary  to  pay 
for  the  land;  and  as  the  sixty  days  had  nearly 
expired,  and  it  was  not  known  what  day  it 
might  be  needed,  it  was  a  wise  prudence  on 
the  part  of  the  plaintiffs  to  permit  it  to  remain 
in  their  counsel's  hands  until  they  should  direct 
him  to  pay  the  same  to  Burr.  Was  this  direc- 
tion of  the  plaintiffs  ever  given  to  Matthews  to 
pay  the  same  to  Burr  ?  And  was  Burr  ever 
informed  that  the  money  was  deposited  in  the 
hands  of  Matthews  to  pay  for  the  land  ? 

Upon  this  last  question  there  is  not  a  9cintiUa 
of  evidence  tending  to  show  that  this  fact  was 
ever  communicated  to  him.  Ignorant  of  the 
fact  that  the  money  to  pay  for  his  land  had 
been  deposited  in  the  hands  of  said  Matthews, 
and  uninformed  whether  the  plaintiffs,  or  any 
other  person,  would  pay  him  the  money,  if  he 
should  go  to  Lewisburg  for  it,  John  Burr 
properly  declined  to  make  the  journey  to  that 
phice,  from  his  home  in  Pocahontos  County, 
in   performance  of  a  promise  made  without 
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consideration  to  the  witness,  Reading,  that  he 
would  carry  the  "deed  to  Matthews  at  Lewis- 
burg."  which  imposed  upon  him  no  legal  obli- 
gation to  do  so. 

And  when  we  consider  the  terms  inserted  in 
the  form  of  the  deed  prepared  by  Matthews, 
and  sent  by  him  to  John  Burr,  whereby  be 
was  required  "to  convey"  his  land  to  the  plaint- 
iff for  the  "consideration  of  $10/'  and  dimin- 
ishing the  number  of  acres  from  500  to  467i, 
and  changing  the  length  of  one  of  the  lines 
thefeof  from  200  to  172  poles,  before  they  were 
even  "prepared  to  pay  for  it,"  it  was  the  part 
of  common  prudence  on  the  part  of  John  Burr, 
as  well  as  his  clear  rieht,  to  repudiate  his  said 
promise  made  to  said  Reading,  and  to  stand 
upon  the  terms  of  his  offer  made  on  the  7th  of 
June,  1883,  which  had  not  and  could  not  have 
been  changed  by  said  verbal  promise  that  he 
and  his  wife  would  execute  the  deed,  and  that 
he  would  bring  it  to  Mr.  Alexander  F.  Mat- 
thews at  Lewisburg. 

If  the  plaintiffs  desired  to  convert  said  "offer" 
into  a  valid  and  binding  contract,  binding  upon 
themselves  as  well  as  upon  John  Burr,  it  was 
not  only  their  privile^  to  accept  uncondition- 
ally the  terms  thereof,  but  it  was  their  duty  to 
comply  with  them  in  all  respects  as  far  as  pos- 
sible within  said  "sixty  days,"  by  paying  or 
tendering  to  him  the  price  of  the  land,  and  until 
they  did  so  Burr  was  in  no  default;  and,  not 
being  himself  bound,  the  plaintiffs  were  not 
bound,  and  no  action  could  be  maintained  by 
either  party  against  the  other.  Having  reached 
the  conclusion  that  the  bill  cannot  be  main- 
tained upon  its  merits,  we  decline  to  express  any 
opinion  upon  the  demurrer  thereto. 

For  the  reasons  hereinbefore  stated,  tfte  de- 
cree of  the  Circuit  Court  of  Pocahontas  County, 
rendered  herein  an  the  gist  of  October,  1886, 
must  be  reversed,  witli  costs. 

And,  this  court  proceeding  to  render  such  de- 
cree as  the  said  circuit  court  should  have  ren- 
dered, we  are  of  opinion  that  the  plaintiffs  are 
not  entitled  to  the  relief  prayed  for;  on  consid- 
eration whereof  it  is  adjudged,  ordered  and  de- 
creed that  the  plaintiffs'  bul  be  dismissed,  and 
that  they  pay  to  the  defendants  their  costs  about 
their  defense  in  the  circuit  court  expended. 

Johnson,  P.,  and  Green,  J.,  concurred. 

Snjrder,  /.,  dissenting: 

It  seems  to  me  that  the  foregoing  opinion  is 
erroneous  in  its  deduction  of  legal  principfes 
from  the  authorities,  aud  in  its  conclusion  upon 
the  facts  in  this  case.  It  is  especially  unfortu- 
nate in  failing  to  discriminate  fully  the  differ- 
ence between  an  offer  and  an  option.  An  offer 
is  a  mere  proposal,  without  any  limitation  as  to 
time;  and,  unless  accepted  at  the  earliest  practi- 
cable time, the  law  presumes  it  to  be  withdrawn; 
and  a  subsequent  acceptance  will  impose  no 
obligation  on  the  proposer,  although  he  has 
done  no  act  and  given  no  notice  of  his  with- 
drawal. On  the  other  hand,  an  option  is  a 
contract  by  which  the  one  party  agrees  to  do 
some  specified  act  upon  the  assent  or  acceptance 
of  the  other  party  within  a  fixed  time.  The 
contract  consists  of  the  mutual  assent  of  the 
two  parties  that  the  proposal  shall  remain  open 
and  continue  to  be  binding  upon  the  proposer 
for  the  time  specified,  or  until  the  other  party 
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assents  to  or  agrees  to  accept  the  proposal  be- 
fore the  time  fixed  expires. 

In  order  to  make  such  contract  binding,  it 
is  not  necessary  that  there  should  be  any  ex- 
pressed consideration.  It  will  be  sufiicient 
whether  any  benefit  accrues  to  the  proposer  or 
not,  if  the  other  party  sustains  any  loss  or  pre- 
judice as  the  necessary  or  implied'consequence 
of  the  contract  or  a^eement  of  the  parties; 
that  is,  as  expressed  m  the  foregoing  opinion, 
' '  It  is  sufficient  if  something  flows  from  the 
person  to  whom  it  is  made,  and  the  promise  is 
the  inducement  to  the  transaction. "  Upon  the 
assent  to  or  acceptance  of  the  proposal  within 
the  time  specified,  the  contract  becomes  at>80- 
lute  between  the  parties  and  their  obligations 
mutual.  The  contract,  then,  ceases  to  be  a 
mere  proposal  or  option;  but  a  contract  mutu- 
aUy  binding  upon  both  parties,  either  of  whom 
may  compel  its  specific  execution  in  a  court  of 
equity.  Smith's  App.tWi  Pa A74;  Pomeroy,Cont. 
^  169,  and  notes;  Reynolds  v.  Tompkins,  23  W. 
Va.  229;  VassauUY.  Edwards,  48  Cal.  458; 
HaUy.  Center,  40  Cal.  68;  Maughlin  v.  Perry, 
35  Md.  352;  Emns  v.  Gordon,  49  N.  H.  444; 
Attix  V.  Pelan,  5  Iowa,  836;  Watts  v.  Waddle, 
31  U.  8.  6  Pet.  392  [8L.  ed.  487];  1  Wharton, 
Cont.  ^  18,  and  cases  cited. 

But  it  is  wholly  unnecessary  to  consider  or 
determine  these  important  questions  in  this 
case,  since  it  is  apparent  that  the  elaborate  dis- 
cussion of  them  in  the  preceding  opinion  is 
merely  obiter  dictum.  It  is  in  that  opinion  eon- 
ceded  that  the  paper  signed  by  John  Burr, 
whether  regarded  as  a  mere  offer  or  as  an  op- 
tional contract,  was  a  continual  proposal  for 
the  sixty  days'  time  specified  therein,  and  that, 
if  accepted  by  the  plaintiffs  within  that  time, 
it  became  a  valid  contract,  and  binding  upon 
the  parties.  The  only  material  inquiry,  there- 
fore, in  this  case,  is  whether  the  plamtiffs  with- 
in the  sixty  days  accepted  said  proposal  in  such 
a  manner  as  to  convert  it  into  a  valid  contract, 
binding  both  upon  themselves  and  the  said 
John  Burr. 

In  Mactier  v.  Frith,  »6  Wend.  108,  the  court, 
after  a  full  and  mature  consideration,  decided 
the  following  propositions:  From  the  momen  t 
when  the  minds  of  the  contracting  parties 
meet,  signified  by  overt  acts,  the  contract  is 
obligatory,  although  a  knowledge  of  such  con- 
currence is  not  known  at  the  time  to  both  par- 
ties. A  bargain  may  be  considered  as  closed 
when  nothing  mutual  between  the  parties  re- 
mains to  be  done  to  give  to  either  a  right  to 
have  it  carried  into  effect.  The  death  of  a  pur- 
chaser, after  a  contract  is  closed,  will  not  pre 
vent  the  delivery  of  the  goods  to  his  represent- 
ative. In  this  case  the  sale  was  made  by  cor- 
respondence, and  the  purchaser  died  before 
he  received  the  letter  of  the  seller  accepting" 
the  offer  to  purchase,  but,  it  appearing  that 
the  letter  of  acceptance  was  written  before  the 
death  of  the  purehaser,  the  court  held  that  the 
sale  was  completed,  although  the  purchaser 
died  without  knowing  the  purchase  had  been 
made,  or  that  his  offer  had  been  accepted.  Afr, 
Justice  Marey,  in  delivering  the  opinion  in  that 
case,  says: 

'*  What  I  mean  by  its  [the  contract]  bein^ 
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dosed,  is  that  nothing  mutual  between  the  par- 
ties remains  to  be  done  to  jdve  to  either  a  right 
to  have  it  carried  into  effect:  either  can  enforce 
it  against  the  other,  or  recover  damages  for  the 
nonfulfillment  of  it."    Page  115. 

And  again,  on  page  119,  he  says:  "  What 
shall  constitute  an  acceptance  will  depend,  in 
a  great  measure,  upon  circumstances.  The 
mere  determination  of  the  mind,  unacted  on, 
can  never  be  an  acceptance.  Where  the  offer 
is  by  letter,  the  usual  mode  of  acceptance  is  the 
sending  of  a  letter  announcing  a  consent  to  ac- 
cept; where  it  is  made  by  a  messenger,  a  de- 
termination to  accept,  returned  through  him, 
or  sent  by  another,  would  seem  to  be  all  the 
law  requires,  if  the  contract  may  be  consum- 
mated without  writing.  There  are  other  modes 
which  are  equally  conclusive  upon  the  parties. 
Keeping  sikoice,  under  certain  circumstances, 
is  an  assent  to  a  proposition.  Anything  that 
shall  amount  to  a  manifestation  of  a  formed 
determination  to  accept,  communicated,  or  put 
in  the  proi)er  way  to  be  communicated,  to  the 
party  making  the  offer,  would  doubtless  com> 
plete  the  contract;  but  a  letter  written  would 
not  be  an  acceptance,  so  long  as  it  remained 
in  the  possession  or  under  the  control  of  the 
writer." 

Where  the  offer  is  in  writing,  the  acceptance 
may  be  by  parol.  It  need  not  be  in  writing 
to  constitute  a  valid  contract,  capable  of  being 
enforced  in  a  court  of  equity,  or  for  the  recov- 
ery of  damages  for  its  breach  at  law.  Capehart 
V.  HaU,  6  W.  Va.  547;  Creigh  v.  Boffos,  19  W. 
Va.240. 

In  the  case  at  bar  the  witness  Harrison  Read- 
ing testifies  that  he,  as  the  agent  for  the  plaint- 
iffs, wrote  the  body  of  the  paper  constituting 
the  option,  and  that  John  Burr  signed  it  in  his 

Sresence:  that  in  July  following  he  called  on 
lurr,  and  told  him  the  plaintiffs  "  would  take 
said  property  at  the  price  agreed  upon; "  that 
Burr  handed  him  his  deed  for  the  purpose  of 
getting  a  description  of  the  land,  by  which  the 
witness  was  to  have  a  deed  prepared  and  sent 
to  MacNeel  before  whom  he  was  to  acknowl- 
edge it  This  witness  then  testifies:  **  I  told 
him  that  the  deed  would  he  there  in  a  few 
days,  and  for  himself  and  wife  to  execute  the 
same,  bring  it  to  Mr.  Alex.  F.  Matthews  at 
Lewisburg,  and  the  money  would  be  ready. 
He  replied  that  he  would  do  so." 

This  testimony  is  corroborated  by  Mrs.  Burr, 
who  testifies  that  in  July,  1888,  Mr.  Reading 
got  the  old  deed  from  her  husband  to  prepare 
a  deed  for  them  to  execute,  and  that  the  same 
was  to  be  sent  to  Mill  Point,  where  MacNeel 
lived.  The  testimony  further  shows  that  Burr 
afterwards  ^t  the  deed  which  had  been  pre- 
pared for  him  to  execute  from  MacNeel:  but 
whether  it  had  been  sent  to  Mill  Point  before 
or  after  the  sixty  days  had  expired  does  not  ap- 
pear, but  the  circumstances  tend  to  show  that 
It  had.  Do  these  facts  constitute  an  acceptance 
of  the  proposal  on  or  before  the  7th  day  of  Au- 
gust, 1883,  the  date  at  which  the  option  ex- 
pired? If  the  acceptance  was  made  within  the 
sixty  days,  it  became  an  absolute  contract,  mut- 
ually binding  upon  both  the  parties.  But,  in 
order  to  complete  the  contract,  it  must  be  ac- 
cepted unconditionally  and  according  to  its 
terms,  unless  the  terms  are  waived  or  altered 
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by  the  consent  of  both  the  parties.  The  option 
provided  that  the  sale  should  be  for  cash,  but 
IS  silent  as  to  the  time  of  the  conveyance  of  the 
land.  The  sale  is  by  the  acre,  but  the  quanti- 
ty of  land  is  left  uncertain  by  the  words  "more 
or  less "  in  the  option.  The  gross  sum  to  be 
paid  is  not  fixed,  but  the  price  is  fixed  at  $6.25 
per  acre  for  500  acres,  more  or  less.  It  is  ap- 
parent, therefore,  from  the  face  of  the  paper, 
that  it  was  a  sale  by  the  acre  of  an  uncertain 
number  of  acres.  In  order  to  fix  the  quantity 
of  land,  so  as  to  determine  the  gross  sum  to  be 
paid,  a  survey  was  indispensable,  and  this  must 
have  been  contemplated  by  the  parties.  It  was 
certainly  as  much  the  duty  of  Burr  as  it  was 
of  the  purchasers  to  ascertain  the  number  of 
acres  sold,  because  that  was  necessary  to  fix 
the  amount  to  be  paid.  Without  having  the 
gross  price  thus  determined.  Burr  could  not 
make  a  demand  for  the  sum  due  him,  and  the 
purchasers  could  not  pay,  or  even  tender,  the 
purchase  money. 

It  is  also  a  well  settled  principle  of  law  that 
a  sale  of  land  for  cash  makes  the  payment  of 
the  price  and  the  conveyance  of  the  land  de- 
pendent and  contemporaneous  acts.  BunkU 
V.  Johnson,  80  111.  828. 

In  this  option  no  provision  is  made  for  any 
conveyance.  This,  of  itself,  is  the  best  evi- 
dence that  the  conveyance  was  to  be  made  at 
the  time  the  purchase  money  was  paid;  for,  if 
payment  is  to  precede  the  conveyance,  then  the 
purchaser  will  have  no  means  of  compelling 
the  conveyance.  The  contract  makes  no  pro- 
vision for  such  conveyance  either  before  or 
after  payment;  and  therefore,  according  to  its 
terms,  no  action  or  suit  could  be  brought  to 
compel  a  conveyance. 

This  was  the  situation  in  which  Burr  and 
the  plaintiff's  agent  Reading  found  the  facts  in 
July,  1888,  when  they  met,  and  Reading  in- 
formed Burr  that  the  plaintiffs  would  take  the 
land  at  the  price  agreed  upon.  It  is  evident, 
both  from  the  necessity  of  the  case  and  the  acts 
and  conduct  of  the  parties,  that  both  Burr  and 
Reading  understood  that  the  acceptance  then 
made  was  absolute  and  unconditional,  accord- 
ing to  the  exact  terms  prescribed  in  the  option. 
Neither  of  them  supposed  that  the  acceptance 
did  not  cover  all  the  terms  of  the  offer.  Burr, 
being  an  honest  and  sensible  man,  knew  that 
it  would  be  unreasonable,  as  well  as  impracti- 
cable, to  demand  the  purchase  money  at  that 
time,  or  to  expect  or  desire  payment  until  the 
survey  bad  been  made  and  until  he  had  exe- 
cuted and  was  ready  to  deliver  his  deed  for  the 
land.  He  understood  that  his  offer  required 
this  of  him,  as  it  unquestionably  did;  and 
therefore  he  promptly  assented  to  Mr.  ReaO- 
ing's  suggestion,  and  voluntarily  agreed  to  go 
to  Mill  Point,  get  the  deed,  acknowledp^e  it,  and 
then  take  it  to  Lewisburg,  and  get  his  money 
upon  its  delivery  to  the  plaintiffs'  attorney. 

This  did  not  involve  any  modification  of  the 
terms  of  the  written  option.  It  was  simply  a 
convenient  and  satisfactory  mode,  agreed  upon 
by  both,  to  carry  into  effect  the  contract  which 
had  already  been  completed  by  the  unqualified 
acceptance  of  it  by  Reading  for  the  purchasers. 
If  Burr  did  not  understand  that  the  acceptance 
was  absolute,  or  if  he  desired  a  more  formal 
and  definite  acceptance,  it  was  his  duty  then 
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and  there  to  say  so,  in  order  to  give  Heading 
an  opportunity  to  make  it  complete  and  satis- 
factoiy  to  him. 

In  Stone  v.  lyree^  Green.  J.,  quoting  with 
approval  from  Jatoers  v.  Phelps,  88  Ark.  468, 
says:  **  A  party  who  bv  his  acts,  declarations, 
or  admissions,  or  by  failure  to  act  or  speak 
when  he  should  do  so,  either  designedly,  or 
with  willful  disregard  of  the  rights  of  others, 
induces  or  misleaos  another  to  conduct  or  deal- 
ings which  he  could  not  have  entered  upon  but 
for  this  misleading  influence,  will  not  be  al- 
lowed afterwards  to  come  in  and  assert  his 
right  to  the  detriment  of  theperson  misled. 
This  would  be  a  fraud."    80  W.  Va.  702. 

In  this  instance  Burr  did  not  even  remain 
silent,  but  in  the  most  direct  manner  affirmed 
that  the  acceptance  was  satisfactory  to  him, 
and  then  agreed  upon  the  arrangement  for  car- 
rying the  accepted  and  completed  contract  into 
efl!ect,  which  ne  in  words  assented  to  as  being 
also  satisfactory  to  him. 

The  ingenuity  and  verbal  analyses  so  exten- 
sively indulged  in  in  the  preceding  opinion,  in 
order  to  escape  the  plain,  common  sense  mean- 
ing of  this  transaction,  never  occurred  to  John 
Burr.  It  is  evident  that  he,  at  that  time,  fullv 
intended,  and  was  no  doubt  anxious  and  will- 
ing, that  the  sale  should  be  carried  into  effect. 
The  probability  is  that  this  purpose  continued 
until  he  received  the  deed  sent  him  to  execute, 
and  he  found  that  the  quantitv  of  land  was  less 
than  he  had  expected  it  to  oe.  It  is  possible 
that  he  desired  a  resurvey  of  the  land,  or  some 
explanation  of  it,  and  for  this  reason  delayed 
executing  the  deed,  and  then  died,  still  in- 
tending to  perform  his  part  of  the  contract. 

But,  be  this  an  it  may,  it  is  certain  that  he 
never,  during  the  sixty  days  the  option  was  in 
force,  or  at  any  other  time  during  his  life,  to 
his  family  or  anyone  else,  questioned  the  valid- 
ity of  the  contract  he  had  made,  or  attempted 
to  repudiate  or  deny  that  it  was  binding  upon* 
him.  When  the  contract  became  thus  com- 
pleted by  the  acceptance  of  the  option,  the 
limit  of  sixty  days  ceased  to  have  any  force. 

The  mutual  obligations  and  rights  of  both 
parties  from  the  time  of  the  acceptance  de- 
pended upon  the  contract,  without  regard  to 
the  limit  nxed  for  the  acceptance  of  the  option. 
There  was  nothing  in  the  contract  thus  com- 
pleted that  would  make  it  inoperative  and  void 
unless  carried  into  effect  in  sixty  days.  The 
parties  agreed  upon  the  manner  of  executing 
this  contract.  The  agent  of  the  plaintiffs  was 
to  send  the  deed  to  Mill  Point,  and  Burr  and 
wife  were  to  execute  it,  and  then  Burr  agreed 


to  take  it  to  Lewisburg,  deliver  it  to  the  plaint- 
iffs' attorney,  and  get  the  purchase  money.  It 
was  not  a  condition  of  this  amement  that  the 
deed  was  to  be  sent  to  Mill  Foint  within  the 
sixty  davs,  or  within  any  other  fixed  time. 
The  deea  was,  however,  sent  in  a  short  time, 
and  was  received  by  Burr.  Whether  it  was 
within  the  sixty  days  or  not  is  wholly  imma- 
terial. 

The  plaintiffs  fully  complied  with  their  part 
of  the  agreement,  and  the  onlv  failure  to  carry 
out  the  agreement  was  on  the  part  of  Burr, 
who,  after  he  received  the  deed,  neither  exe- 
cuted nor  took  it  to  Lewisburg,  as  he  had 
agreed  to  do.  Neither  he  nor  his  representa- 
tives can  be  heard  to  set  up  his  own  default  as 
a  ground  for  avoiding  the  contract. 

The  legal  effect  of  the  contract,  as  we  have 
seen,  as  well  as  the  positive  agreement  of  the 
parties  entered  into  at  the  time  the  option  was 
accepted,  was  that  the  conveyance  and  pay- 
ment of  the  purchase  money  were  concurrent 
and  dependent  covenants  or  acts.  If  either 
wished  to  put  the  other  in  default,  it  was  in- 
cumbent upon  him  to  offer  to  perform  his  part 
of  the  acreement — that  is,  before  Burr  could 
put  the  plaintiffs  in  default,  it  was  his  duty  to 
tender  the  deed,  as  his  contract  and  agreement 
required  him  to  do;  and  vice  verm,  in  order  to 
put  Burr  in  default,  it  was  incumbent  upon  the 
plaintiffs  to  tender  the  purchase  money  to  him. 
Neither  of  these  things  was  done  until  this  suit 
was  brought,  and  conseouentlv  there  was  until 
that  time  no  legal  default  by  either  party. 
But  when  the  plaintiffs  brought  this  suit,  and 
tendered  with  their  bill  the  purchase  money, 
and  demanded  a  conveyance  of  the  land,  then 
the  representatives  of  Burr,  by  refusing  to  con- 
vey, were  put  in  default.  If  Burr  or  his  rep- 
resentatives had  sued  for  a  specific  performance 
of  this  contract,  they  would  have  been  com- 
pelled to  tender  a  deed  before  they  could  ob- 
tain a  decree  for  the  purchase  money.  This 
is  the  universal  practice  in  the  courts  of  this 
State. 

In  Snodffrass  v.  Wo{f,  11  W.  Va.  158,  this 
court  held  that  "  Covenants  are  dependent  or 
independent,  according  to  the  intention  and 
meaning  of  the  parties,  and  the  good  sense  of 
the  case;  and  technical  words  should  give  way 
to  such  intention"  —  citing  BrocJcenSiwwh  v. 
Ward,  4  Rand.  (Va.)  856. 

Without  further  prolonging  this  discussion, 
in  a  matter  which  I  regard  as  too  plain  for  any 
serious  difference  as  to  the  result,  I  am  of  opin- 
ion that  the  decree  of  the  circuit  court  was 
clearly  right,  and  should  be  affirmed. 
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Joseph  A.  M.  COLLINS 

Christian  HILLS  and  Catherine  M.  Limburg. 

(....Iowa....) 

T«tr5M!lrrft-t***g  liquors  purchased  in  another 
State,  when  delivered  to  the  purchaser,  though 
remaining'  in  the  original  packages,  become  at 
once  subject  to  the  laws  of  the  State  where  they 
are  delivered,  and  the  owner  has  no  right  to  use 
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or  dispose  of  them  in  a  manner  different  from 
that  prescribed  by  the  laws  of  the  State  for  the 
sale  or  use  of  such  property  generally. 

(February  7, 1880.) 

CROSS  appeals  from  a  judgment  of  the 
Superior  Court  of  the  City  of  Keokuk 
(Bank,  /.),  in  an  action  brought  to  enjoin  the 
main tenance  of  a  liquor  nuisance.  Affirmed  on. 
drfendant^  appeal;  reversed  on  plaintiff' a  ap- 
peal. 
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Collins  v.  Hills. 


Ill 


Statement  by  Reed,  Gk.  J.: 
Tbis  is  an  action  in  equity  to  enjoin  the  de- 
fendant (Hills)  from  maintaming  a  nuisance. 

It  is  alleged  in  the  petition  that  defendant 
kept  in  a  designated  building  in  the  City  of 
Keokuk,  a  place  in  which  he  carried  on  the 
bttsiDess  of  selling  intoxicating  liquors  in  vio- 
lation of  the  laws  of  this  State. 

Od  the  hearinsr  the  superior  court  found  that 
at  the  time  and  m  the  place  mentioned  in  the 
petition  the  defendant  kept  certain  intoxicatiDg 
liquors,  consisting  of  whisky  and  beer,  and  that 
be  was  then  engaged  in  the  business  of  selling 
tbe  same;  that  he  purchased  said  liquors  in  the 
States  of  Ohio,  Dlinois  and  Missouri,  and  im- 
ported the  same  into  this  State.  The  beer, 
when  purchased,  was  put  up  in  bottles,  which 
were  packed  in  cases,  a  certain  number  of  bot- 
tles in  each  case. 

The  only  sale  of  beer  made  by  defendant  was 
by  the  case;  that  is,  the  cases  were  not  opened 
by  him,  but  were  delivered  to  the  purchasers 
ID  the  same  condition  in  which  he  received  them 
from  the  carrier.  The  whisky  was  also  put 
up  in  bottles.  One  brand,  purchased  in  Ohio, 
was  put  up  in  quart  bottles,  in  each  of  which 
was  blown  the  name  of  the  manufacturer,  and 
each,  when  filled,  was  securely  sealed  with  a 
metallic  cap,  and  placed  in  a  pasteboard  box, 
and  then  were  packed  in  boxes  or  barrels  for 
shipment,  and  were  in  that  manner  shipped  to 
ddendant.  Another  brand,  purchased  m  Illi- 
nois, was  put  up  in.  pint  bottles,  each  of  which, 
when  fiUra,  was  securely  closed  and  sealed, 
and  these  were  also  packed  in  boxes  or  barrels 
for  shipment,  and  were  received  by  defendant 
in  that  condition.  His  sales  of  whisky  were 
by  the  single  bottle. 

On  receiving  the  barrels  and  boxes  in  which 
the  bottles  were  packed.  Hills  opened  the  same, 
and'plaoBd  the  bottles  on  the  shelves  in  his 
store,  and  sold  the  same  to  his  customers  in 
such  numbers  as  they  required.  He  did  not  in 
any  instance  open  the  bottles,  or  sell  tbe  liquors 
in  quantities  less  than  that  contained  in  them. 
When  be  made  the  purchases  he  intended  to 
sell  the  liquors  in  this  State  in  the  manner  pur- 
sued by  htm  subsequently  in  making  the  sales. 
Hills  was  not  a  registered  pharmacist,  nor 
did  he  have  a  permit  trom  the  board  of  super- 
visors to  sell  mtoxicating  liquors  for  the  pur- 
poses for  which  such  liquors  are  permitted  to 
be  sold  by  the  statutes  of  the  State.  But  the 
purchasers  bought  the  liquors  intending  to  use 
the  same  as  a  beverage,  and  that  intention  was 
known  to  him  when  he  made  the  sale. 

The  superior  court  held,  in  effect,  that  the 
t^insaction  of  selling  the  beer  in  the  manner  in 
which  it  was  done  was  beyond  the  power  of  the 
State  to  control  or  prohibit,  but  was  purely  a 
matter  of  convenience  between  the  States, 
which  could  be  regulated  only  by  the  Congress 
of  the  United  States;  also  that  when  the  boxes 
and  barrels  in  which  the  bottles  of  whisky 
were  shipped  to  and  received  by  defendant 
were  opened,  and  they  were  removed  there- 
from, the  transaction,  as  a  matter  of  interstate 
commerce,  was  fully  consummated,  and  that 
subsequent  dealings  with  the  liquors  were  gov- 
erned by  the  statutes  of  this  State;  and  the  judg- 
ment entered  was  in  accordance  with  those 
▼iews. 

The  findings  of  fact  set  out  in  the  Judgment 
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appear  to  be  sustained  by  the  evidence;  and  in 
our  consideration  of  the  case  it  will  not  be  nec- 
essary to  give  much  attention  to  the  testimony. 
Both  parties  appealed,  plaintiff's  appeal  being 
firet  perfected. 

Mestrr^  H.  Scott  HoweU  A  Son,  Wil- 
liam B.  Collins,  D.  T.  MiUer,  Sr.,  and 
J.  H.  Andertion»  for  plaintiff: 

The  Prohibitory  Law  of  Iowa,  as  all  statutes 
regulating  or  prohibiting  the  sale  of  intoxicat- 
ing liquors,  fall  under  the  police  power  of  the 
State;  because  they  pertain  to  the  public  health, 
morals,  peace  and  safety  of  the  citizens. 

Cooley,  Const.  Lim.  1st  ed.  868,  p.  281;  SiaU 
V.  Stucker,  68  Iowa.  498;  Martin  v.  Btattner, 
68  Iowa,  298;  Licence  Cases,  46  U.  S.  5  How. 
691-681  (1^  L.  ed.  295-818);  Bartemever  v. 
Iowa,  85  U.  S.  18  Wall.  182  (21  L.  ed.  980); 
Barbier  v.  ConnoUy,  118  U.  S.  27  (28  L.  ed. 
928);  Mugier  v.  Kan.  128  U.  8.  660,  661  (81  L. 
ed.  210). 

This  police  power  has  not  been  taken  away 
from  the  several  States,  and  could  not  possibly 
be  surrendered  to  the  general  government  by 
the  States. 

Cooley,  Const.<Lim.  ed.  1868.  pp.' 282, 288;  24 
Vt.  149;  Miigter  v.  Kansas,  128  U.  S.  664  (81 
L.  ed.  211);  Stone  v.  Jdssissippi,  101  U.  S.  814 
(25  L.  ed.  1079);  U.  S.  Const.  10th  Amend- 
ment. 

Statutes  limiting,  restricting,  licensing  and 
prohibiting  the  sale  of  intoxicating  liquors,  and 
similar  to  the  Prohibitory  Law  of  Iowa,  have 
been  almost  universallv  held  to  be  constitu- 
tional by  both  state  and  federal  authorities. 

Metropolitan  Excise  Board  v.  Barrie,  34  N. 
Y.  666,  667;  Bode  v.  iitaU,  1  Gill,  826;  Bancroft. 
V.  Dumas,  21  Vt.  466;  Thomasson  v.  State,  15 
Ind.  449;  Jon£S  v.  People,  14  111.  196;  Mette  v. 
McOuekin,  18  Neb.  828;  Lice7m  Cases,  46  U. 
S.  5  How.  504  (12  L.  ed.  256);  Barbier  v.  Con- 
noUy, 118  U.  8.  27  (28  L.  ed.  928);  Mtigler  v. 
Kansas,  128  U.  S.  627  (80  L.  ed.  205);  Foster  v. 
Kansas,  112  U.  S.  206  (28  L.  ed.  697);  Bowman 
Case,  125  U.  8.  465  (31  L.  ed.  700). 

The  particular  prohibitory  statutes  of  Iowa 
have  been  held  to  be  constitutional,  by  our  own 
supreme  court,  in  numerous  cases  from  Santo 
V.  State,  2  Iowa,  166,  decided  in  1855,  to  2>raA:c 
V.  Jordan,  78  Iowa,  707,  decided  March  7, 1888; 
by  tiie  Supreme  Court  of  the  United  States,  in 
Bartemeyer  v.  Iowa,  85  U.  8.  18  Wall.  182  (21 
L.  ed.  980);  bv  Jvdge  Shiras  in  Kohn  v.  Mel- 
eher^  29  Fed.  Rep.  487;  and  sanctioned  by  late 
opinions  of  the  Supreme  Court  of  Texas.  Ex 
parte  Kennedy,  28  Tex.  App.  77  and  note. 

See  U,  8,  v.  Bonan,  38  Fed.  Rep.  117;  Pear 
son  V.  Intemat.  Distillery,  72  Iowa,  848;  Whit- 
ney V.  Grand  Bapids  Twp,  (Mich.)  15  West. 
Rep.  344. 

Hills  could  not  bring  bottled  beer,  manu- 
factured and  packed  in  St.  Louis,  Mo.,  have  it 
shipped  by  railroad  at  his  risk  and  expense,  and 
sell  it  in  his  saloon  in  Keokuk,  Iowa,  by  the 
case,  contrary  to  the  laws  of  this  State.  The 
law  of  interstate  commerce  does  not  give  him 
this  privilege. 

Absence  of  interference  with  the  States'  pow- 
er to  legislate  on  the  sale  of  imported  liquors 
taken  in  connection  with  the  10th  Amend- 
ment, which  says:  "The  powers  not  delegated 
to  the  United  States  by  the  Constitution,  nor 
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prohibited  to  it,  by  the  States,  are  resenred  to 
the  States  respectively,  or  the  people"is  signi- 
Hcant— Congress  has  not  legislated  on  this  sab- 
lect,  beoinse  Congress  itself  has  considered  it 
had  no  power  so  to  do,  and  this  concedes  the 
power  to  the  States. 

See,  generally,  Munn  v.  Illinois,  94  U.  S.  185 
(24  L.  ed.  87);  Peik  v.  Chieaffo  db  K  W,  R.  Co, 
W  U.  8.  177,  178  (24  L.  ed.  »8);  Parkertifmrg 
dt  0.  K  Transp.  Co,  v.  ParkerOmrg,  107  U.  S. 
601  <27  L.  ed.  584);  Eseanaba  A  L.  M,  Transp. 
Co.  V.  Chie4igo,  107  U.  8.  678(27  L.  ed.  442). 

In  the  lAcense  Caaa,  46  U.  S.  5  How.  608  (12 
L.  ed.  308),  Jnsliee  Catron  says:  '*To  hold  that 
the  State  License  Law  was  void,  as  respects 
spirits  coming  in  from  other  Slates  as  articles 
of  commerce,  would  open  the  door  to  almost 
an  entire  evanon,  as  the  spirits  might  be  intro- 
duced in  the  smallest  divisible  quantities  that 
the  retail  trade  would  require,  etc." 

The  present  case  is  distinguishable  from 
Brown  v.  Marplond,  25  U.  S.  12  Wheat.  419  (6 
L.  ed.  678)  and  like  Pierce  v.  New  Hampshire, 
46  U.  S.  5  How.  504  (12  L.  ed.  256)  where  the 
court  says:  "  The  owner  of  the  property,  who 
purchased  it  (the  gin)  in  Massachusetts,  and 
transported  it  to  New  Hampshire,  is  not  an  im- 
porter in  the  sense  in  which  that  term  is  used  in 
the  case  of  Brown  v.  Maryland." 

See  also  Woodruff  v.  Parham,  76  U.  S.  8 
Wall.  182  (19  L.  ed.  884)  and  affirmed  in  Brown 
V.  Bovston,  114  U.  S.  628,  629  (29  L.  ed.  259). 

This  8th  section,  article  1,  Constitution  of  the 
United  States  has  been  held  not  to  override  the 
prohibitory  and  restricting  statutes  of  the  States, 
although  some  of  such  statutes  may  have  af- 
fected interstate  commerce  more  or  less  directly. 

License  Cases,  46  U.  S.  5  How.  579-638  (12 
L.  ed.  290-814);  N,  Y.  City  v.  Miln,  36  U.  S. 
11  Pet.  184  (9  L.  ed.  648);  Nathan  v.  Louinana, 
49  U.  S.  8  How.  82  (12  L.  ed.  998);  Woodmff 
V.  Parham,  75  U.  S.  8  Wall.  186-140(19  L.  ed. 
886,  887);  Hinson  v.  Lott,  75  U.  S.  8  Wall.  148 
(19  L.  ed.  887);  OOtome  v.  Mobile,  88  U.  8.  16 
Wall.  482  (21  L.  ed.  478);  Sherlock  v.  Ailing,  93 
U.  8.  102-104  (23  L.  ed.  820);  Patterson  v.  Ken- 
tuchy,  97  U.  8.  50a-506  (24  L.  ed.  1116,  1117); 
Brtntn  v.  Houston,  114  U.  8.  682-684(29  L.  ed. 
260,  261);  Mvgler  v.  Kansas,  123  U.  8.  657-662 
(31  L.  ed.  209,  210);  Smith  v.  Alaha^na,  124  U. 
8.  482  (31  L.  ed.  518);  Kohn  v.  Meleher,2»¥eA. 
Rep.  485-437;  Munn  v.  Illinois,  94  U.  8.  135 
(24  L.  ed.  87);  Peik  v.  Chicago  <fc  N.  W.  R.  Co. 
94  U.  8. 177,  178  (24  L.  ed.  98);  Pierce  v.  State, 
18  N.  H.  576-582;  Bode  v.  StaU,  7  Gill,  iJ26; 
Jones  V.  PeopU,  14  111.  196;.  Com,  v.  Clapp,  5 
Gray,  97;  Metrovditan  Excise  Board  v.  Bar- 
rie,U  N.  Y.  666;  Santu  v.  State,  2  Iowa,  202; 
State  V.  Stucker,  58  Iowa,  497,  498;  Martin  v. 
Blattner,  68  Iowa,  298;  McLane  v.  Bonn,  70 
Iowa,  752;  Pearson  v.  Internal.  Distillery,  72 
Iowa.  857,  358;  Whitney  y.  Grand  Bapids  Twp. 
(Mich.)  15  West.  Rep.  844. 

Intoxicating  liquors  brought  into  the  State  of 
Iowa  should  fall  under  and  become  subject  to 
laws  of  this  State,  when  tbej  are  brought  into 
it  and  delivered  to  the  consignee. 

License  Cases,  46  U.  8.  5  How.  579  (12  L.  ed, 
290);  Brown  v.  Houston,  114  U.  8.  683  (29  L. 
ed.  261);  Roblrins  v,  Shelby  Co.\Tainng  Dist.  120 
U.  S.  497  (30  L.  ed.  697);  Woodruffs.  Parham, 
75  U.  8.  8  Wall.  186  (19  L.  ed.  886);  and  Bin- 
son  V.  LoU,  75  U.  8.  8  Wall.  140  (19  L.  ed.  889). 
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Messrs.  Anderson  A  Dnvis,  for  defend- 
ant Hills: 

Intoxicating  liquors  as  articles  of  commerce 
are  not  different  from  any  other  commodities 
which  are  used  in  trade  and  traffic;  and  solons 
as  they  are  used  simply  for  the  purposes  of 
commerce,  the  same  rules  and  principles  of  law 
that  apply  to  the  various  productions  and  man- 
ufactured articles  used  in  general  commerce 
are  to  be  applied  to  them. 

License  Cases,  46  U.  8.  5  How.  577  (12  L.  ed. 
289).  See  Hinson  v.  Lott,  75  U.  S.  8  Wall.  150 
(19  L.  ed.  388);  Bowman  Case,  125  U.  8.  501 
(81  L.  ed  712);  Monty  v.  Ameson,  25  Iowa, 
385;  ConnoUy  v.  Searr,  72  Iowa,  224;  Presion 
V.  Drew,  88  Maine,  558. 

Property  is  not  completely  within  the  con- 
trol of  the  police  power  the  moment  it  crosses 
the  boundary  line  of  the  State,  but  the  police 
power  is  postponed  until  the  property  is  broken 
up  and  intermingled,  until  it  is  put  in  use  and 
acted  upon. 

The  scope,  the  limits  and  the  extent  of  the 
police  power  seem  to  have  been  definitely  es- 
tablished by  the  Supreme  Court  of  t^  United 
States. 

See  Henderson  v.  N.  T,  City,  92  U.  8.  271 
(23  L.  ed.  548);  N,  Y.  v.  Compagnie  Gene- 
rale  Transatlantique,  107 U.S.  60 (27  L.ed.  884); 
Hannibal  d  St.  J.  R.  Co,  v.  Husen,  95  U.  S. 
468  (24  L.  ed.  529);  Bowman  v.  Chicago  A  N, 
W.  R.  Co,  125  U.  8.  465  (31  L.  ed.  700);  Wa- 
basil,  St.  L,dP.  R,  Co.  v.  lU.  118  U.  8.  557, 
572  (30  L.  ed.  244,  249);  WaUing  v.  Mich,  116 
U.  8.  446  (29  L.  ed.  691). 

The  above  cases  establish  the  principle  that 
the  police  power  cannot  be  used  to  burden  or 
prohibit  commercial  relations  between  the  citi- 
zens of  the  several  States. 

Where  a  power  is  confided  in  Congress  the 
exercise  of  that  power  by  Congress  is  exclusive 
of  any  state  authority,  and  the  silence  of  Con- 
fess, in  respect  to  a  power  confided  to  it,  is 
equivalent  to  saying  that  the  exercise  of  that 
power  shall  be  free  and  untrammeled. 

The  same  principles  which  apply  to  the  reg- 
ulation of  foreign  commerce  by  Congress,  ap- 
ply with  equal  force  to  interstate  commerce. 

See  Welton  v.  Missouri,  91  U.  8.  279  (23  L, 
ed.  349);  Tiernan  v.  Rinker,  102  U.  S.  127  (26 
L.  ed.  104);  Hannibal  d  St.  J.  R,  Co.  v.  Husen, 
95  U.  8.  469  (24  L.  ed.  529);  Mobile  Go,  v.  Kim- 
baU,  102  U.  8.  697  (26  L.  ed.  239);  Brown  v. 
Houston,  114  U.  8.  631  (29  L.  ed.  260);  Wa- 
bash, St.  L.  db  P.  U.  Co.  V.  lUinois,  118  U.  8. 
578  (80  L.  ed.  249);  Bobbins  v.  SheOty  Co,  Tax- 
ing Dist.  120  U.  8.  492  (30  L.  ed.  695);  Letaup 
V.  P&rt  of  Mobile,  127  U.  8.  640(32  L.ed.  811). 

Having  delegated  to  Congress  the  power  to 
regulate  commerce  it  is  the  duty  of  the  courts 
to  guard  it  with  Jealous  care,  and  at  every  step 
prevent  the  States  from  exercising,  in  any  par- 
ticular, a  power  which  they  have  delegated  to 
Congress. 

For  a  definition  of  commerce,  and  its  regula- 
tion by  Congress,  see— 

GilAons  V.  Ogden,  22  U.  8.  9  Wheat.  7-9  (6 
L.  ed.  23). 

Brown  v.  Ma/ryland,  25  U.  8.  12  Wheat.  447 
(6  L.  ed.  678),  squarely  decides  the  propositions 
tor  which  we  are  contending. 

LeUmp  V.  MobiU,  127  U.  S.  640  (82  L.  ed. 
311). 


1»»9. 


Collins  v.  Hill. 


113 


A  man  who  transports  merchandise  from  one 
State  to  another  for  the  purpose  of  sale  is  an 
Importer. 

Woodruff  y.  Pnrliavi,  75  U.  8.  8  Wall.  182 
<19  L.  ed.  384):  Bobbins  v.  Shdby  Co.  Taxing 
Di9i,  120  U.  S.  497  (80  L.  ed.  697);  Pearson  v. 
hiernat,  DistiUery,  72  Iowa.  348,  854.  See 
also  State  v.  Robinson,  49  Maine,  ^. 

Mr,  J.  Frank  Smith  for  Catherine  M. 
Limburg,  defendant. 

Reed»C/^  J.,  delivered  the  opinion  of  the 
<»urt:« 

The  distinction  drawn  by  the  superior  court 
between  the  different  transactions  aoes  not  ap- 
pear to  us  to  rest  upon  any  sound  legal  prin- 
ciple. 

The  liquor  was  in  each  case  put  up  bj  the 
manufacturer  or  dealer  in  another  Stat^,  with 
I         a  view  to  sales  in  that  condition.    The  subse- 
quent packing  of  the  bottles  in  boxes  and  bar- 
rels was  a  mere  matter  of  convenience  in  the 
I         sale  and  shipment  of  the  property. 
I  When  defendant  purchased  100  bottles  of 

either  beer  or  whisky  he  in  effect  purchased 
that  number  of  packages  of  the  article,  and 
when  he  sold  by  the  bottle  the  transaction  was 
of  the  same  character. 
The  fact  that,  as  a  matter  of  convenience  in 
j         handling  during  the  transportation  of  the  prop- 
erty, the  bottles  were  packed  in  boxes  and  bar- 
rels, can  make  no  difference  as  to  the  character, 
in  law,  of  the  transaction.    If  defendaht  had 
the  right  to  bring  the  liquor  within  the  State, 
I         and  to  sell  it  here,  he  had  the  right  to  adopt 
'         such  means  and  mode  of  shipment  as  b^t 
r        suited  his  convenience  or  interest;  for,  so  far 
i         as  we  are  advised,  there  is  to  regulation  upon 
the  subject  of  either  state  or  national  enact- 
ment.   The  right  to  buy  and  sell  in  such  quan- 
tities as  he  chose  is  necessarily  Included  in  the 
right  to  buy  and  sell  in  any  quantity.    The 
right  to  bring  it  within  the  State  by  the  car 
lo«d  is  as  certain  as  the  right  to  bring  it  in  by 
the  single  bottle  or  othf'r  package. 

If  his  interest  or  convenience  would  be  bet- 
ter served  by  shipping  into  the  State  in  cars 
fitted  up  with  tanks,  or  other  vessels  attached 
to  the  cars,  and  from  which  the  liquors  must 
be  drawn  at  the  end  of  the  voyage,  he  had  the 
right,  in  the  absence  of  statutory  regulation, 
to  adopt  that  mode  of  transportation.  But  in 
that  case  the  liquors,  on  their  arrival  within 
the  State,  would,  of  necessity  be  placed  in 
!  other  vessels  than  those  in  which  they  were 
I  brought  within  the  State;  and  the  result  .of  the 
!  distinction  would  be  that,  while  he  had  the 
right  to  bring  them  within  the  State  for  the 
purpose  of  selling  them  here,  yet,  having 
»  brought  them  here  in  the  exercise  of  that 
right,  he  had  no  right  to  sell  them  because  he 
bad  adopted  a  mode  of  transportation  which, 
althoagh  perfectly  lawful,  required  their  re- 
moval from  the  vessels  in  which  they  were 
transported. 

The  unsoundness  of  the  attempted  distinc- 
tion is  shown  by  the  absurd  results  to  which  it 
would  lead.  If  he  had  the  right  to  sell  the 
liqiion  in  the  State  because  t^e  transaction  of 
their  purchase  and  transportation  was  one  of 
national  rather  than  state  jurisdiction,  it  fol- 
lows necessarily  that  he  had  the  right  to  make 
the  sales  in  whatever  form  or  quantity  he  saw 
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fit.  Any  other  holding,  it  seems  to  us,  would 
lead  to  results  and  conclusions  which,  owing 
to  their  absurdity,  would  be  shocking  alike  to 
legal  judgment  and  the  common  sense  of  man- 
kind. 

In  our  opinion,  then,  the  case  turns  solely  on 
the  question  whether  defendant  had  the  right, 
notwithstanding  the  statute  of  the  State,  to 
sell  the  liquors  within  the  State.  And  in  con- 
sidering that  question  it  is  important  to  keep 
in  mind  the  scope  and  object  oi  the  statutes. 

For  more  than  thirty  years  the  State  has 
sought  by  legislative  enactments  to  mitigate 
the  evils  of  mtemperance.  During  all  that 
time,  however,  it  has  regarded  intoxicating 
liquors  as  a  legitimate  article  of  commerce, 
and  the  legislation  has  been  restrictive,  rather 
that  prohibitorv. 

The  sale  and  use  of  such  liquors  as  a  bev- 
erage has  been  regarded  as  an  evil  so  enor- 
mous as  to  demand  the  exercise  of  the  highest 
powers  of  the  State  for  its  suppression.  At 
the  same  time  it  has  been  recognized  that  the 
article  had  its  legitimate  uses.  The  object 
aimed  at  by  the  legislation  has  been  the  sup- 
pression of  the  traffic  in  the  article  for  the  use 
wherein  it  has  been  a  continuous  and  crying 
evil,  and  to  regulate  and  protect  it  for  such 
uses  as  are  beneficial,  or  at  least  not  hurtful. 

The  statute  forbids  the  sale  of  such  liquors 
for  use  as  a  beverage,  and  prescribes  severe 
penalties  for  violations  of  its  provisions;  but  it 
allows  sales  of  the  article  for  use  as  a  medicine, 
and  in  the  arts,  and  for  culinary  and  sacramen- 
tal purposes,  and  prescribes  certain  limitations 
and  restrictions  upon  the' traffic  for  those  uses. 
In  their  scope  and  object  these  statutes  are  not 
materially  different  from  those  which  have 
been  enacted  for  the  restriction  of  the  sale  of 
poisons,  and  the  regulation  of  the  storage, 
handling  and  use  of  explosives,  and  other  ar- 
ticles dangerous  to  the  lives  or  property  of  the 
people,  or  deleterious  to  society;  and  they  were 
enacted  in  the  exercise  of  the  same  power,  viz. ' 
the  police  power  of  the  State. 

That  the  State  has  the  power  to  enact  such 
legislation  is  not  now  a  question  of  doubt;  and 
that  the  Legislature  is  the  sole  judge  of  the 
necessity  for  their  enactment  is  equally  clear. 
Laws  having  the  same  general  objects  in  view 
have  probably  been  enacted  in  every  State  in 
the  Union,  and  their  validity  has  seldom  been 
questioned.  The  Validity  of  these  particular 
statutes  has  frequently  been  declared  by  this 
court,  and  it  has  been  adjudged  by  the  highest 
tribunal  in  the  nation  that  statutes  having  the 
same  specific  object  are  not  in  conflict  with  any 
provision  of  the  Federal  Constitution.  Mugler 
V.  Kan.  128  U.  S.  628  [81  L.  ed.  205]. 

The  statutes  called  in  question  in  the  License 
Cases,  46  U.  8.  5  How.  504  [12  L.  ed.  256], 
were  not  essentially  different  in  their  object 
from  those  of  this 'State.  They  were  enacted 
for  the  purpose  of  mitigating,  and  to  some  ex- 
tent suppressing,  the  evils  of  intemperance. 

The  Statute  of  Massachusetts  prohibited  the 
traffic  in  intoxicating  liquors  by  all  persons  ex- 
cept those  holding  a  license  from  the  county 
commissioners,  and  licensed  vendors  were  for- 
bidden to  sell  in  quantities  less  than  twenty- 
eight  gallons  in  any  single  sale.  Under  its 
provisions  no  person  was  entitled,  as  matter  of 
right,  to  receive  a  license;  but  the  question 
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whether  any  licenses  should  be  jpranted  in  the 
county  was  left  entirely  to  the  discretion  of  the 
commissioners.  A  person  who  did  not  hold  a 
license  eniraged  in  the  business  of  selling 
forei^j^n  liquors,  imported  into  the  United  States 
under  the  statutes  thereof.  He  was  indicted, 
and  convicted  in  the  state  courts  of  a  violation 
of  the  statute  of  the  State.  The  other  cases 
were  under  similar  statutes  of  the  States  of 
New  Hampshire  and  Rhode  Island,  and  in- 
volved similar  states  of  fact.  The  causes  being 
removed  to  the  supreme  court,  the  judgments 
were  affirmed. 

Subsequently  the  same  claim  of  rieht  was 
urffed  in  these  cases  that  is  here  alleged  by  the 
defendant,  viz. :  that  as  the  liquors  were  trans- 
ported into  the  States  under  the  authority  of 
the  Federal  Constitution  and  statutes,  it  was 
not  competent  for  the  States  to  prohibit  their 
sale,  or  regulate  the  manner  in  which  it  should 
be  conducted.  But  the  court  held  that  the 
statutes  were  not  in  their  operation  in  conflict 
with  the  commercial  provisions  of  the  Federal 
Constitutfon.  And  it  appears  to  us  that  this  is 
neceasarily  so. 

When  the  power  of  the  State  to  legislate 
with  reference  to  the  subject  matter  u  con- 
ceded, it  follows  necessarily,  we  think,  that  all 
property  wiUiin  the  State  is  subject  to  the  regu- 
lations It  has  enacted. 

When  property  purchased  in  another  State 
is  transported  to  this  State,  and  there  delivered 
to  the  purchaser,   to  be  used   or  consumed 


within  the  State,  the  transaction,  in  so  far  as  it 
is  governed  by  the  provisions  for  the  regula- 
tion  of  commerce  among  the  States,  is  at  an 
end. 

The  sale  and  delivery  are  then  consummated 
and  the  propertr  becomes  at  once  subject  to 
the  laws  which  the  State  has  enacted  governing 
its  use  or  disposition. 

It  is  true  that  some  things  are  said  by  the 
court  in  Bavoman  v.  Chicago  db  N,  W.  R.  Co. 
125  U.  S.  465  [81  L.  ed.  700],  which  appear  to 
be  in  conflict  with  that  view;  but  we  do  not 
understand  that  the  question  was  involved  or 
decided  in  that  case.  The  sole  question  in- 
volved was  as  to  the  validity  of  certain  pro- 
visions of  the  statute  which  forbade  common 
carriers  from  transporting  to  any  point  within 
the  State,  intoxicating  uauors,  unless  they 
had  been  furnished  with  the  written  evidence 
of  the  right  of  the  consignee  to  sell  the  same 
in  the  State. 

It  is  conceded  that  that  subject  is  beyond 
the  power  of  the  State  to  legislate  upon.  But 
it  by  no  means  follows  that  the  owner  has  the 
right,  after  the  property  has  been  delivered  to 
him  in  the  State,  to  use  or  dispose  of  it  in  a 
manner  different  from  that  prescribed  by  this 
State  for  the  sale  or  use  of  such  property  gen- 
erally. 

It  follows  from  these  considerations  that  on 
defendant**  appeal  the  judgment  should  he  af- 
firmed, while  on  plaintiff**  appeal  it  will  be  re- 
I  versed. 


INDIANA  SUPREME  COURT. 


Hugh  GOUDY,  Appt., 

V. 

Edwin  F.  G.  WERBE  et  al. 


(....Ind ) 


1.  One  partner 
partnership  pro] 


01   the 

and  thereby  beoome 


entitled  to  the  legal  exemption  from  execution 
thereon  as  individual)  property,  where  the  trans- 
aotion  is  made  in  flrood  faith  without  intent  to 
defraud  creditors,  althouirh  the  firm  ia,  at  tbe 
time,  insolvent. 

2.  The  permiMion  of  leading  questions  is 

much-  in  the  discretion  of  tbe  tnal  court;  and  a 
judgment  will  not  be  reversed  on  that  account, 
unless  the  discretion  was  abused. 


NOTB.— In  the  appellate  branch  of  the  Marion 
Ck>unty  Superior  Court,  from  which  this  case  came 
up,  Taylor,  J.,  filed  a  dlflsentlng  opinion,  which, 
after  stating  the  special  flodlng  of  facts  substan- 
tially as  given  in  the  opinion  in  the  principal  case 
and  the  conclusion  of  law  thereon,  was  as  f  ollows: 

The  sum  and  substance  of  this  conclusion  is  that 
the  property,  by  virtue  of  the  dissolution  and 
transfer,  had  become  the  sexMumte  property  of  the 
plaintiff,  wholly  stripped  of  its  partnership  char- 
acter and  liability,  and  the  plaintlflf  being  a  resi- 
dent householder  was  entitled  to  hold  it  exempt 
from  execution.  The  correctnesB  of  this  conclu- 
sion is  raised  by  the  proper  exception;  and  this 
presents  the  first  question  to  be  considered  and  de- 
cided. 

Section  703,  Bev.  Stat.  1881,  provides  that  ''An 
amount  of  property  not  exceeding  in  value  $000, 
owned  by  any  resident  householder,  shall  not  be 
liable  to  sale  on  execution  or  any  other  final  pro- 
cess from  a  court,  for  any  debt  growing  out  of  or 
founded  upon  a  contract  express  or  implied.** 

The  exemption  provided  for  in  this  section  does 
not  apply  to  partnership  property;  it  applies  only 
to  property  which  the  execution  defendant  owns 
separately,  in  his  own  right,  and  does  not  authorize 
an  execution  defendant  to  claim  a  specific  part  or 
3  L,  R.  A. 


share  of  the  partnership  property  as  exempt  ftrom 
execution.  Love  v.  Blair,  72  Ind.  281;  Smith  v. 
Harris,  76  Ind.  lOi:  State  v.  Bmmons,  Wind.  452: 
Pond  V.  Kimball,  101  Ifass.  105;  (Jaylord  v.  Imhoff, 
26  Ohio  St  317;  Baker  v.  Sheehan,  29  Minn.  335; 
Ouptil  V.  McFee,  9  Kan.  80. 

Did  the  dissolution  of  the  firm  of  E.  F.  G.  Werbe 
&  Co.,  on  the  26th  day  of  November,  1883,  and  the 
transfer  of  the  Interest  of  Dommanget  in  the  part- 
nership property  to  her  copartner,  the  plaintUT,  on 
his  payment  to  her  of  $200,  and  his  agreement  to 
pay  the  partnership  debts,  devest  the  property  in 
dispute  of  its  partnership  character  and  liability  ~ 
malce  it  the  separate  property  of  the  plaintiff,  freed 
from  any  claim  of  the  partnership  creditors  ? 

This  question  must  be  determined  from  the  facts 
found,  aided,  as  far  as  necessary,  from  Just  infer- 
ences as  to  the  existence  of  facts  not  found,  but 
which  must  be  if  those  found  shall  stand. 

It  is  insisted  that  because  the  trial  court  found, 
as  fact,  that  neither  the  plaJntilf  nor  his  copartner 
did,  at  the  time  of  the  diasolution  and  transfer, 
have  ''any  purpose  or  design  to  cheat,  hinder  or 
delay  said  SchnuU  &  Crag,  or  any  other  creditor  of 
said  film,  and  the  said  transfer  was  not  made  for 
the  purpose  of  securing  exemption  from  execu- 
tion" the  legal  title  to  the  property  rested  in  the 
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APPEAL  by  defendant,  Qoudy,  from  a  judg- 
ment of  the  General  Term  of  the  Marion 
CooDiy  Superior  Court,  affirming  a  judgment 
of  the  Special  Term  in  favor  of  plaintiff  in  an 
action  of  replevin.    Afflrmed. 

The  facts  as  found  by  the  trial  court  are 
fullv  set  out  in  the  opinion. 

Mr.  Harrjr  J.  Millii^an,  for  appellant: 

There  is  no  right  of  exemption  out  of  firm 
property. 

Lofx  V.  Blair,  72  Ind.  281;  Smith  v.  Harris, 
76  Ind.  104;  Ha^u  v.  Shtiw,  91  Ind.  397;  State 
V.  BrnmoTiS,  99  Tnd.  452;  Pond  v.  Kifnball,  101 
Mass.  105;  Gaylard  v.  Imhoff,  26  Ohio  St.  817; 
Baker  v.  Sheehan,  29  Minn.  285;  Guptil  v.  Mc- 
Vee,  9  Kan.  80. 

The  right  of  disposiUon  of  partnerghip  prop- 
erly is  always  subject  to  the  condition  that  the 
transaction  is  in  good  faith. 

Warren  v.  Farmer,  100  Ind.  598. 

Creditors  of  a  firm  have  the  same  right  tore- 
Kef  against  the  fraudulent  transfers  of  partner- 
ship assets  that  the  creditors  of  an  individual 
faare  acainst  the  fraudulent  transfer  of  assets  by 
their  dtebtors. 

Bump.  Fraud.  Conv.  p.  881  ;  Wait,  Fraud. 
Conv.  §  54. 

The  rule,  that  after  insolvency  intervenes  the 
debtor  is  held  to  the  most  conscientious  fidelity 
to  his  creditors,  is  illustrated  in  the  case  of  cor 
porations.  A  corporation  being  insblvent,  its 
directors  become  quasi  trustees  for  creditors, 
and,  if  they  are .  themselves  creditors,  cannot 
take  advantage  of  their  position  to  gain  any 
priority  over  other  creditors  of  the  corporation, 
and  cannot  place  upon  the  corporate  assets  any 
preference  security  for  debts  upon  which  they 
are  liable  as  surety  for  the  corporation. 


Cvrran  v.  Ark,  56  U.  S.  15  How.  804  (14  L. 
ed.  705);  KoehUr  v.  Black  River  Falh  Iron  Co. 
67  U.  8.  2  Black,  715  (17  L.  ed.  889);  Bradley 
V.  Fartoell,  1  Holmes,  488;  Chon»  v.  Tame,  9 
Fed.  Rep.  582;  Taylor,  Corp.  |§  759,  612; 
Thompson,  Liability  of  Stockholders,  p.  110. 

The  interest  of  a  partner  is  not  his  propor- 
tionate share  of  the  firm, assets;  it  is  only  his 
share  of  the  surplus  after  firm  debts  are  paid. 
This  is  all  he  can  sell,  mortgage  or  give  away, 
and  it  is  all  his  individual  creditors  can  sell 
on  execution,  or  which  he  can  claim  as  exempt 
from  execution. 

Lindley.  Partn.  g  689;  4  Kent.  Com.  87;  Free- 
man, Execution,  §  125;  Conant  v.  Frary,  49 
Ind.  588;  Smith  v.  EraM,  87  Ind.  581;  Ells- 
woriti  V.  P&meroy,  26  Ind.  158;  State  v.  Em- 
mons, 99  Ind.  452. 

A  division  of  firm  assets  bv  an  insolvent 
firm  is  void  as  against  firm  creditors,  for  there 
is  nothing  to  divide. 

BurtusY,  TisdaU,  4  Barb.  571. 

Transactions  like  the  one  here  in  question 
have  been  attempted  before,  and  courts  have 
held  that  they  are  void  so  far  as  the  rights  of 
firm  creditors  are  concerned. 

Bump,  Fraud.  Conv.  228;  Ex  parte  Mayov 
(69  Eng.  Ch.)  4  De  G.  J.  &  S.  664;  Tie;  Cook,  8 
Biss.  122;  Collim  v.  Hood,  4  McLean,  186;  Re 
Thomas,  19  Nat.  Bankr.  ^k.  86;  Re  Sauthoff, 
16  Nat.  Bankr.  Reg.  181;  Phelps  v.  McNeely,  66 
Mo.  554;  Tiemann  v.  MoUiter,  71  Mo.  512;  Bar- 
hydt  V.  Perry,  57  Iowa,  419;  Loeb  v.  Pierpoint, 
58  Iowa,  472;  Buck  Stove  Co.  v.  Johnson,  7  Lea 
(Tenn.)  282;  Band  v.  Birekard,  58  Wis.  492. 
See  Pratt  v.  Burr,  5  Biss.  86;  RiddeU  v.  Shir- 
ley, 5  Cal.  488;  HaU  v.  Ileadip,  16  Iowa,  451; 
Bishop  V.  Hubbard,  28  Cal.  514;  Chalfant  v. 
Grant,  8  Lea  (Tenn.)  118;  GiU  v.  Latftmore,  9 
Lea  (Tenn.)  381. 


plaintiff,  with  the  absolute  riffbt  to  use  and  dispose 
of  it  as  his  separate  estate. 

As  between  the  plaintiff  and  his  vendor  oopart- 
oer,  this  ooncluslon  may  be  correct,  for  she  re- 
lenred  no  lien  on  the  property— trusted  alone  to 
the  personal  security  of  the  plaintiff  to  pay  the 
partnenhip  debts;  but  its  correctness  as  between 
the  plaintiff  and  the  creditors  of  the  firm  of  B.  F. 
6.  Werbe  &  Co.,  where,  as  fact,  the  partnership  is 
insolvent,  each  niemt>er  of  it  insolvent,  unable  to 
continue  the  business  because  of  the  excess  of  the 
partnership  debts  over  its  assets  and  their  instant 
prnsore,  does  not,  in  my  opinion,  consist  with  rea- 
son, and  ought  not  to  be  accepted  as  the  law;  for 
these  facts  establish,  if  it  was  nccessnur  to  the  pur- 
pose and  end  of  this  inquiry,  the  entire  absence  of 
all  fair  and  hobest  action,  on  the  part  of  the  plaint- 
iff and  Dommanget,  in  the  dissolution  and  at- 
tempted winding  up  of  the  partnership  business;, 
■nd  whOe  they  exist,  so  naicedly  conspicuous,  ren- 
der the  question  of  their  purpose  or  design  at  the 
time,  in  so  doing,  of  no  force  whatever  in  deducing 
the  legal  conclusion. 

It  needs  no  more  than  a  simple  suggestion  that 
ff  the  element  of  good  faith  was  absent  in  the 
transfer  and  assigninent  of  the  partnership  prop- 
evty  1^  Dommanget  to  the  plaintiff,  he,  the  plaint- 
iff* acquired  no  right  to  hold  it  as  his  separate 
property,  discharged  of  the  claim  of  the  firm  cred- 
iton,  and  the  right  to  exemption  could  not  by  any 
posribflity  attach,  and  never  did  attach.  Pratt  v. 
Burr,  5  BisB.  98;  Re  Sauthoff .  16  Nat.  Bankr.  Reg.  187. 

But  it  is  not  neoeasary,  at  this  point  of  the  In- 
<iuiry,  to  more  than  hint  at  the  matter  of  fair  deal- 
hi«.  The  ftict  is  found  that  the  plaintiff  did  not 
5JL.RA. 


have,  at  the  time  of  the  dissolution  and  transfer, 
any  individual  assets.  It  is  dear,  then,  that  he  had 
nothing  but  his  interest  in  the  partnership  prop- 
erty. This  authorizes  the  Inference  that  the  $S0O 
paid  Dommanget  for  her  interest  in  the  partner- 
ship property  and  business  was  of  the  firm  assets; 
but  an  inference  is  scarcely  needed,  for  it  is  thus 
stated  in  the  special  finding:  **Tn  pursuance  of  said 
written  contract  on  said  96th  day  of  November, 
1888,  said  firm  wss  dissolved,  and  Mrs.  Dommanget 
received  in  cash  $200  for  her  interest;'*  and  further 
on,  the  estimated  value  of  the  firm  assets  is  griven, 
*in  addition  to  the  8200  paid  Mrs.  Dommanget.'' 

This  ought  tc»  be  sufficient  to  establish,  as  fact 
found,  that  the  $200  she  received  was  out  of  the 
partnership  assets. 

There  was,  then,  neither  in  fact  nor  law,  a  sale  of 
the  interest  of  Dommanget  in  the  partnership  as- 
sets to  the  plaintiff.  The  transaction  was  simply  a 
voluntary  division  of  the  partnership  assets  be- 
tween the  plaintiff  and  Dommanget— a  gift  by  the 
firm  of  a  speciffc  portion  of  the  partnership  prop- 
erty to  each  member  of  the  firm;  and  the  undertak- 
ing of  the  plaintiff  to  pay  the  partnership  debts  is 
not  possessed  of  a  single  quality  of  value. 

This  being  the  case,  the  property  in  the  hands  of 
the  plaintiff,  as  to  the  creditors  of  the  Hrm,  retained 
Its  partnership  liability  and  was  subject  to  be  taken 
and  sold  on  the  execution  of  the  firm  creditors, 
Sohnull  &  Crag.  Burtus  v.  Tisdall,  4  Barb.  (N.  Y.> 
601;  Menagh  v.  Whitwell,  62  N.  T.  146;  Ferson  v. 
Monroe,  1  Foster,  21 N.  H.  467 ;  Lovejoy  v.  Bowers, 
11  N.  H.  404;  Tenney  v.  Johnson,  48  N.  H.  144;  Mc- 
Corkle  v.  Hammond,  2  Jones,  L.  (N.  C.)  444 ;  Gill  v. 
Lattlmore,  9  Lea  (Tenn.;  881 ;  Lindley,  Partn.  668; 
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It  is  Dot  necessary  that  there  should  be  any 
actual  fraudulent  intent — the  requisite  intent 
may  be  inferred  from  the  circumstances  of  the 
case.     ' 

Toung  v.  Ileermans,  66  N.  Y.  377;  Watwn 
V.  Riskamire,  45  Iowa,  283.  See  Kirby  v.  Inger- 
soil,  1  Doug.  (Mich.)  477;  Orover  v.  Wakeman, 
11  Wend.  225;  Emma  Silver  Min.  Co,  v.  Orant, 
L.  R.  17  Ch.  Div.  122;  Moore  v.  Wood,  100  111. 
451;  1  Story,  Eg.  §§  258-849;  Anderson  v. 
Maltby,  2  Yes.  Jr.  247;  Penn  Nat  Bank  v. 
Farnesa,  114  U.  S.  380  (29  L.  ed.  169):  Coleman 
V.  Burr,  98  N.  Y.  81;  Williams  v.  Otiborne,  95 
Ind.  847;  Andrms  v.  Flanagan,  94  Ind.  388; 
Columbus  yr.  Ba/tn,  86  Ind.  380. 

While  the  trial  court  has  a  large  discretion, 
as  to  the  form  of  questions,  yet  if  it  appears 
that  the  other  party  was  injured  by  thei>ermis- 
sion  of  leading  questions,  and  the  circum- 
stances show  that  the  discretion  was  abused,  it 
is  such  error  as  warrants  a  new  trial. 

Shoekey  v.  Mills,  71  Ind.  288. 

Mr,  H.  C.  Allen,  for  appellee  Werbe: 

There  is  a  discretion  left  to  the  trial  court,  in 
permitting  questions,  to  be  exercised  in  refer- 
ence to  the  character  of  the  investigation,  the 
condition  and  the  disposition  of  the  witness, 
etc. 

Snyder  v.  Bnyder,  50  Ind.  492;  Williams  v. 
Allen,  40  Ind.  295. 

It  must  clearly  appear  that  this  discretion 
has  been  abused  to  the  injury  of  the  opposite 
party  to  warrant  a  reveisal. 

Shockey  v.  MiUs,  71  Ind,  288. 

The  mere  agreement  of  appellee  to  assume 
and  pay  the  firm  debt,  of  itself,  constituted  a 
valid  and  valuable  consideration. 

Warren  v.  Fa/rmer,  100  Ind.  696. 

The  Supreme  Courts  of  Wisconsin,  Michi- 
gan and  Missouri  have  uniformly  sustained  the 


right  to  exemption  under  the  facts  in  this  case. 

SeeiVJ?w<<m  v.  Bowe,  29  Wis.  581;  Wright 
V.  Pratt  81  Wis,  99;  Russell  v.  Lennon,  39 
Wis.  570;  (T Gorman  v.  Fink,  57  Wis.  649; 
WaiU  V.  Mathem,  50  Mich.  392;  StateY.  Thom- 
as, 7  Mo.  App.  209. 

The  insolvency  of  a  vendor  cannot  be 
ground  for  an  attachment,  or  for  setting  aside 
a  conveyance  in  this  State. 

See  Stanley  v.  Sutherland,  64  Ind.  389,  849, 
850. 

The  owner  of  property  can  sell  it  and  give 
good  title  at  any  time  before  creditor  has  ac- 
quired a  Hen. 

Frank  v.  Peters,  9  Ind.  348;  McTaggaH  v. 
Rose,  14  Ind.  280;  McMaJian  v.  Morrison,  16 
Ind.  172. 

As  soon  as  the  partners'  equities  cease  to  ex- 
ist, the  preferred  lien  of  joint  creditors  also  ex- 
pires, as  where  one  of  two  partners  sells  his  in- 
terest to  the  other,  the  lien  of  joint  creditors  is 
gone. 

Bunham  v.  Hanna,  18  Ind.  271.  See  Trent- 
man  v.  Sieartzell,  85  Ind.  448-447;  Jones  v. 
Lvsk,  2  Met.  (Ky.)  866. 

The  partners  have  a  legal  right,  during  the 
continuance  of  the  partnership,  to  dispose  of 
their  property  as  they  please  {Se/iceffer  v. 
Fithian,  17  Ind.  468-469;  Sigler  v.  Knox 
Co.  Bank,  8  Ohio  St.  511;  Case  v.  Beaure- 
gard, 99  U.  S.  119-125,  25  L.  ed.  370,  871; 
Jones  V.  Lusk,  2  Met.  (Ky.)  856);  and,  while 
the  partnership  remains,  whether  solvent  or 
not,  there  is  no  legal  objection  to  a  distribution 
of  partnership  funds  among  the  members  of 
the  firm,  or  a  bona  fide  change  from  a  joint  to 
a  separate  estate  (Allen  v.  Center  Valley  Co.2\ 
Conn.  130);  and  * 'fraud  is  repelled  when  it  ap- 
pears that  the  other  party  assented." 

Ca/rter  v.  Beamun,  6  Jones,  L.  (N.  C.)  44. 


Bump,  Fraud.  Ck)nv.  228 ;  Ex  parte  Mayou,  4  De  G. 
J.  &  S.  (09  EnK.  Ch.)  064. 

But  to  further  test  the  effective  operative  force 
of  the  flnding,  as  fact,  that  neither  the  plaintifir  nor 
Dommanget  bad,  at  the  time  of  the  diasolution  of 
the  partnership  and  the  transfer  of  the  property  in 
dispute  to  the  plaintiff,  ^'any  purpose  or  design  to 
cheat,  hinder  or  delay  said  tichnull  &  Crag  or  any 
other  creditor  of  said  firm,  and  the  said  transaction 
was  not  made  for  the  purpose  of  securing  exemp- 
tion from  execution,^*  suppose  that  the  other  fact 
found,  in  addition  to  those  showing  a  partnership 
in  an  insolvent  condition— compelled  to  close  its 
business— and  the  individual  partners  possessed  of 
nothing  but  their  interest  in  the  firm  assets,  was  a 
gift  by  the  firm  of  its  assets  to  a  third  person  who 
had  no  claim  either  against  the  firm  or  an  individ- 
ual member  of  the  firm. 

Would  it  be  a  lepral  answer  that,  in  so  bestowing 
the  gift,  neither  member  of  the  firm  had,  at  the 
time,  ^'any  purpose  or  design  to  cheat,  hinder  or 
delay"  a  particular  creditor  or  creditors  of  the 
firm?  In  my  opinion  the  answer  could  not  be  sus- 
tained by  reliable  authority.  Where  is  the  differ- 
ence, then,  between  the  real  and  supposed  case? 

The  partnership  of  B.  F.  G.  Werbe  &  Co.  was  not 
indebted  to  either  of  its  members,  and  the  gift  of 
the  firm  property  by  the  firm,  in  its  then  condition, 
to  either  member  of  the  firm,  was  of  no  greater 
validity  as  against  the  creditors  of  the  firm,  accord- 
ing to  every  principle  of  correct  reasoning,  than  it 
would  have  been,  had  it  been  made  to  the  supposed 
third  person. 

But  if  the  validity  of  the  transaction  between  the 
plaintiff  and  Dommangetj  depends  upon  its  good 
*  T,.  R.  A. 


faith,  does  the  finding  that  neither  of  them  in  con- 
summating it  had  '*any  purpose  or  design  to  cheat, 
hinder  or  delay  said  SohnuU  &  Crag  or  any  other 
creditor  of  said  firm,  and  the  transfer  was  not 
made  for  the  purpose  of  securing  exemption  from 
execution"  considered  with  the  other  facts  estab- 
lish that  good  faith? 

The  firm  does  not  sell  its  Joint  property  to  a  third 
person  for  cash  or  in  payment  of  a  debt.  It  is  not 
a  sale  of  one  member  of  his  interest  to  a  third  per- 
son for  cash  or  in  pasrment  of  his  individual  debt; 
nor  is  it  a  case  where  the  firm  property  has  passed 
by  sale  or  exchange,  from  the  possession  of  the 
firm  into  the  possession  and  ownership  of  a  stran- 
ger. Therefore  the  cases  of  Trentman  v.  Swart- 
zell,  85  Ind.  443;  Case  v.  Beauregard,  90  U.  S.  110  (25 
L.  ed.  370);  and  Allen  v.  Center  Valley  Company,  21 
Conn.  130,  do  not  apply. 

To  state  the  matter  most  favorably  for  the  plaint- 
*iff.  It  was  a  disposition  of  the  joint  property,  by  the 
firm,  to  one  of  the  members  upon  an  agreement 
the  perfect  nothingness  of  which  in  the  face  of  the 
facts  is  manifest:  an  agreement,  too,  which,  while 
recognizing  the  right  of  the  firm  creditors,  if  -v^alid, 
deprived  them  of  all  relief. 

There  is  no  necessity  of  stating  in  detail  what  a 
solvent  partnership  may  or  may  not  do  with  its 
Joint  property,  in  the  way  of  dealing  with  its  indi- 
vidual members  or  with  strangers- the  great  pub- 
lic; but  a  few  general  rules  leading  to  and  tending 
to  shed  light  upon  this  question  may  be  profitably 
stated: 

1.  All  the  partnership  property  of  a  firm  is  owned 
by  each  partner,  subject  to  the  equal  ownership  of 
every  other  iwrtner;  and  one  partner  cannot  make 
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This  court  has  iiDiformly  held  that  the  stat- 
utes are  made  to  carry  into  efifect  the  provisions 
of  our  CoDstitutioD,  that  "The  privilege  of  the 
debtor  to  enjoy  the  necessary  comforts  of  life 
shall  be  recognized  by  wholesome  laws,  ex- 
empting a  reasonable  amount  of  property," 
etc.,  and  proceed'! nffs  in  carrying  such  statutes 
into  effect  shall  be  liberally  construed. 

Gregory  v.  Latctiem,  58  Ind.  449;  Kelley  v. 
MeFadden,  80  Ind.  536;  Astley  v.  Capron,  89 
Ind.  167;  Haas  v.  Shato,  91  Ind.  392;  State  v. 
Read,  94  Ind.  106.  See  Pence  v.  Makepeace,  65 
Ind.  »>9;  Foster  v.  Brawn,  65  Ind.  234. 

Whether  the  exemption  could  be  claimed, 
depended  on  the  ownership  at  the  time  the  writ 
issued  and  became  a  Hen. 

Smith  V.  Harris,  76  Ind.  104,  citingZx^w  v. 
Blair,  72  Ind.  282;  Ouptil  v.  McFee,  9  Kan.  80; 
Thompson,  Exemptions,  p.  167,  §§  197,  198; 
PondY.  KimbaU,  101  Mass.  105;  Gay  lard  v.  7m- 
Ao/.  26  Ohio  St.  825. 

The  true  test  is  the  ability  to  sever  their  in- 
terests. 

WHffht  V.  Pratt,  31  Wis.  99;  Newton  v.  Hotre, 
29  Wis.  581;  BusseU  v.  Lennon,  39  Wis.  570. 
See  WaiteY.  MaHiews,  50  Mich.  892;  Skinner  y. 
Shannon,  44  Mich.  86-89;  (TOorman  v.  Fink, 
57  Wis.  649;  Blanchard  v.  Piischal,  68  Ga.  82; 
StaU  V.  Thomas,  7  Mo.  App.  209. 

The  right  to  exemption  depends  upon  wheth- 
er the  severance  took  place  before  the  writ  was 
issued  and  became  a  lien,  and  if  so  the  debtor 
is  entitled  to  his  exemptions. 

8mith  V.  Harris,  76  Ind.  104. 

Olds,  t/l,  delivered  the  opinion  of  the  court: 
This  is  an  action  of  replevin,  broue^htby  ap- 

KUee  Werbe  against  appellant  and  appellee 
ummer.    Plummer  filed  a  disclaimer  in  the 
court  belc»w,  and  is  only  a  formal  party. 


The  court  made  a  special  finding  of  facts, 
and  stated  conclusions  of  law  thereon.  Appel- 
lant excepted  to  the  conclusions  of  law,  and 
filed  a  motion  for  new  trial,  which  was  over- 
ruled, and  judgment  entered  for  appellee 
Werbe. 

The  facts  found  by  the  court  are  as  follows: 

On  November  27, 1883,  Henry  Schnull  and 
William  A.  Crag  recovered  their  several  judg- 
ments against  appellee  Werbe  and  one  Ruth 
Dommanget,  before  Charles  B.  Feibleman,  a 
justice  of  the  peace  in  Indianapolis,  as  follows: 
One  for  $166.  40,  and  costs;  one  for  $181.64, 
and  costs;  and  one  for  $167.25,  and  costs. 

It  being  made  to  appear  by  affidavit  that  de- 
lay would  endanger  their,  collection,  on  the 
same  day  executions  were  issued  on  said  judg- 
ments, and  placed  in  the  hands  of  the  appeilnDt, 
Goudy,  as  constable.  On  the  same  day  appel- 
lant, as  constable,  levied  said  executions  on  the 
property  described  in  the  complaint  as  the  prop- 
erty of  the  firm  of  E.  F.  G.  Werbe  &  Co. ,  com- 
posed of  ap^llee  Werbe  and  Dommanget,  and 
took  possession  of  the  property.  At  the  time 
of  said  levy,  and  for  a  long  time  prior  thereto, 
appellee  Werbe  was  a  married  man  and  a  house- 
holder, residing  in  the  City  of  Indianapolis  with 
his  family. 

On  November  21, 1888,  the  firm  composed  of 
Werbe  and  Dommanget  were  carrying  on  the 
business  of  retail  grocers  in  the  City  of  Indian- 
apolis, and,  being  indebted  to  Schnull  &  Crag 
for  groceries  theretofore  sold  them,  they  exe 
cuted  to  Schnull  &  Crag  their  three  promissorj^ 
notes  in  settlement  of  said  indebtedness,  pay- 
able one  day  after  date,  signed  by  the  firm 
name  of  E.  P.  G.  Werbe  &  Co.;  and  it  was 
upon  these  three  notes  that  the  judgments  were 
rendered.  The  suits  on  the  notes  were  com- 
menced November  24,  1883,  and   summons 


any  part  of  it  absolutely  his  own  and  release  it  from 
the  owneiBhlp  of  the  others  without  their  consent. 
PanoDS,  Parte.  168:  Story,  Partn.  1 87. 

2.  The  partnership  property  must  first  be  applied 
to  the  payment  of  the  Urm  debts,  to  their  entire 
satisfaction,  before  any  part  of  such  'property  can 
be  made  applicable,  in  law  or  equity,  to  the  pay- 
ment of  an  individual  debt  of  any  member  of  the 
partnerBhip.  Weyer  v.  Thomburgh,  16  ind.  1184; 
Bond  V.  Nave,  9St  Ind.  605;  Hardy  v.  Mitchell,  87 
Ind.  486:  Bake  v.  Smiley,  64  Ind.  212;  Huff  v.  Luts, 
m  Ind.  471;  Louden  v.  Ball,  98  Ind.  232. 
'  3.  The  purchaser,  at  an  execution  sale,  of  part- 
nership property,  sold  on  an  individual  debt  of  a 
partner,  only  acquires  the  right  of  the  debtor  to  his 
share  of  the  surplus,  after  all  the  partnership  debts 
and  prior  liens  have  been  fully  piEiid;  and  the  rule 
i»  the  same  where  one  partner  sells  his  Interest  in 
the  firm  property  to  a  third  person,  or  where  one 
member  of  a  partnership  sells  his  interest  in  the 
firm  assets  to  the  other  member  or  members  of  the 
firm.  State  v.  Emmons,  09  Ind.  462, 4  Ind.  Law  Mag. 
244:  Menagh  v.  Whltwell,  62  N.  Y.  146;  Coover's  App. 
S9  Pa.  14;  Baker's  App.  21  Pa.  76. 

Thq  preceding  rules  2  and  8  do  not  apply  until 
the  partners  ceaae  to  have  a  legal  right  ip  dispose 
fif  their  property  as  they  please;  they  apply,  only 
where  the  principles  of  equity  are  brought  to  in- 
terfere, in  the  distribution  of  the  partnership  prop- 
erty among  the  creditors.  And  these  equitable 
principles  operate  on  the  property  remaining  in  the 
poisesBion  of  the  partners,  and  embrace  all  that  has 
been  fraudnlently  disposed  of;  but  they  do  not  ex- 
tend to  such  as  has  been  previously  transferred  by 
the  firm  in  good  faith.  McDonald  v.  Beach,  2 
3LRA. 


Blackf.  65;  Weyer  v.  Thomburgh,  16  Ind.  124:  Kist- 
ner  v.  Sindllnger,  88  Ind.  114;  Conant  v.  Frary,  49 
Ind.  630;  Meridian  Nat.  Bank  v.  Brandt,  61  Ind.  56. 

4.  The  general  creditors  of  a  partnership,  before 
levy  or  seizure,  have  not,  as  such  creditors,  any 
specific  Hen  on  the  partnership  property.  This  ap- 
plies to  the  personal  assets  of  the  firm  only;  for  a 
Judgment  of  a  court  of  record  against  the  partners 
for  a  firm  debt  or  liability  is,  from  its  date,  a  lien 
on  the  partnership  real  estate  situate  in  the  county 
where  the  Judgment  is  rendered.  Case  v.  Beaure- 
gard, 99  U.  8. 119  (25  L.  ed.  870);  Slgler  v.  Knox  Co. 
Bank,  8  Ohio  8t.  611;  Allen  v.  Center  Valley  Co.  21 
Conn.  180;  1  Parsons,  Cont.  211,  212,  218,  214;  Rev. 
Stat.  1881,  fi  608;  Mo.  v.  Thomas,  7  Mo.  App.  206;  3 
Parsons,  Cont.  281. 

But  while  it  is  true  that  a  general  creditor  of  the 
partnership  has  no  specific  lien  upon  the  partner- 
ship property  before  a  leiTr  or  seizure,  made  on 
execution,  or  by  writ  of  attachment,  nor  an  equity 
against  it  while  the  partners  are  solvent  and  the 
ptirtnership  business  going  on,  yet  It  is  equall}' true 
that  where  the  partners  are  insolvent,  the  partner-, 
ship  Insolvent  and  the  partnership  business  brought 
to  an  end,  the  partnership  creditor  has  an  equity 
against  the  property  of  the  partnership.  Ex  parte 
Williams,  11  Ves.  Jr.  4. 

6.  A  partnership,  in  the  exclusive  possession  of 
and  dominion  over  the  Joint  property  has  the  legal 
right,  in  good  faith,  to  appropriate  it  to  the  Joint  or 
separate  creditors,  although  the  partnership,  in  the 
popular  sense,  is  insolvent;  and  while  its  business 
is  going  on  and  no  dissolution  by  death,  bank- 
ruptcy. Insolvency,  etc.,  requiring  the  marshaling 
of  the  assets,  it  may,  in  good  faith,  distribute  the 
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served  the  same  day,  returnable  on  November 
27.  1888,  at  9  o'clock,  A.  M. 

After  the  service  of  said  summons,  to  wit: 
November  26,  1888,  Werbe  &  Co.  being  in- 
debted to  Stephens  &  Co.  of  Cleveland,  Ohio, 
in  the  sum  of  $400,  settled  with  them  by  giv- 
ing them  part  of  the  goods  purchased  oi  Ste- 
phens &  Co.  .  which  constituted  part  of  the  stock 
of  Werbe  &  Co..  to  the  amount  and  value  of 
$250,  and  for  the  balance  of  the  debt  to  Ste- 
phens &  Co.  executed  a  chattel  mortgage  on  the 
other  goods  and  property  of  tlie  firm. 
.  On  the  same  day,  November  26, 1888,  Werbe 
and  Dommanget  entered  into  a  written  agree- 
ment dissolving  the  partnership  existing  be- 
tween them;  and  in  consideration  of  $200  paid 
Dommanget  by  W^rbe,  and  in  consideration 
that  Werbe  assumed  and  agreed  to  pay  all  the 
debts  and  liabilities  of  the  firm  of  every  kind 
and  nature,  Dommanget  sold  and  transferred  to 
Werbe  all  her  right  and  interest  to  the  firm 
business,  and  all  the  property  held  and  owned 
by  them  as  such  partners,  or  every  nature  and 
kind,  particularly  describing  some  portions  of 
the  property,  which  is  to  be  held  and  owned 
by  Werbe  m  his  own  right  exclusively;  that 
Dommanget  was  the  mother-in-law  of  Werbe. 
She  was  sixty-five  years  old,  was  in  feeble 
health,  and  was  maUng  her  home  with  Werbe, 
having  little  or  no  knowled^  of  the  business. 

In  pursuance  of  the  written  contract,  the 
firm  was  dissolved  on  the  26th  day  of  Novem- 
ber, 1888,  and  Dommanget  received  $200  cash, 
and  Werbe  took  the  firm  assets  and  assumed 
the  firm  debts.  Werbe  took  exclusive  posses- 
sion of  the  property,  including  property  in- 
volved in  this  case,  and  thereafter  held  it. 

At  the  date  of  the  dissolution  the  assets  of 
the  firm  consisted  of  merchandise  of  the  value 
of  $762.48,  and  small  accounts  aggregating 


$1,896.95,  but  only  of  the  value  of  $137.52,  in 
addition  to  the  $200  paid  Mrs.  Dommanget. 
At  the  date  of  the  dissolution  the  firm  was  in- 
debted to  various  creditors  in  the  sum  of  $800, 
after  payment  of  Stephens  &  Co's  debt. 
Werbe  had  no  individual  property,  but  was  in- 
debted on  a  Judgment  in  the  sum  of  $200. 
Mrs.  Dommaneet  had  no  property  except  her 
interest  in  the  firm. 

On  the  morning  of  November  27,  1883,  at 
10  o'clock,  Werbi  and  Dommanget,  without 
fraudulent  intent,  voluntarily  entered  their  ap- 
pearance to  the  actions  that  day  filed  against 
them  before  T.  W.  Pease,  a  justice  of  the  peace, 
and  by  agreement  judgments  were  entered  in 
said  cases  upon  the  firm  debts,  as  follows: 

In  favor  of  Blanton,  Watson  &  Co.,  for  $71. 
80,  and  costs;  in  favor  of  Byram,  Cornelius  ds 
Co.  $49.42,  and  costs;  and  in  favor  of  Raachig, 
for  $65.80 — and  executions  were  at  once  issued 
on  said  last  described  judgments,  and  placed  in 
the  hands  of  Hiram  Plummer,  a  duly  qualified 
constable,  who  at  once  levied  the  executions 
upon  all  of  the  propertyturned  over  by  the 
firm  of  Werbe  &  Co.  to  Werbe  on  the  preced- 
ing day,  and  including  the  property  m  this 
case.  Appellant,  Qoudy,  levied  his  executions 
later  in  the  dav  on  the  same  property. 

Before  the  aay  of  sale  Werbe  filed  with  said 
constables,  Plummer  and  Gloudy,  his  schedule 
of  all  his  property,  of  every  nature,  in  due 
form  of  law,  properly  executed  and  verified, 
which  schedule  incluaed  the  property  involved 
in  this  case  and  claimed  to  be  exempt.  Werbe 
thereupon  demanded  that  the  property  in  ques- 
tion be  set  off  to  him  as  exempt,  but  Plummer 
-took  and  sold  upon  his  execution  all  the  prop- 
erty save  what  was  so  claimed  as  exempt,  and 
left  for  Gh>udy  only  the  property  claimed  as  ex- 
empt, the  same  being  of  the  value  of  $524. 


partnership  funds  among  the  membeiB  of  the  firm, 
or  change  them  from  Joint  to  separate  estate;  and 
when.  In  the  dissolution  of  the  partnership,  one 
partner  transfers  or  assigns  his  interest  in  the  part- 
nership assets  to  bis  copartner,  the  act  being  done 
in  good  faith,  the  title  rests  in  the  assignee,  and  he 
has  the  same  dominion  over  the  entire  property  as 
if  it  had  always  been  his  separate  property.  Miller 
V.  Estill,  6  Ohio  St.  517;  Si«rler  v.  Knox  Co.  Bank,  8 
Ohio  St.611;  Allen  v.  Center  Valley  Co.  21  Conn.  186; 
Howe  V.  Lawrence,  9  Cush.  666;  Jones  v.  Lusk,  2 
Met.  (Ky.)  856;  Dimon  v.  Hazard,  82  N.  T.  66;  Story, 
Partn.  §  368;  Bobh  v.  Mudge,  14  Gray,  684. 

But  if  the  tnmafer  or  assignment  was  not  made 
in  good  faith,  the  property  transferred  or  assigned 
is  liable  to  be  taken  in  execution  or  attached  at  the 
suit  of  any  one  of  the  firm  creditors. 

What  is  essentia]  to  the  good  faith  of  such  a 
transaction?  In  the  laneruage  of  Lord  Bldon,  in 
Ex  parte  Ruffln,  6  Yes.  Jr.  127,  it  must  be  **the  act 
of  men  acting  fairly,  winding  up  the  concern." 
But  what  is  to  be  considered  as  the  *^act  of  men 
acting  fairly,  winding  up  the  concern  ?"  This  ques- 
tion must  be  answered  in  the  light  of  the  control- 
ling facts  fixing  the  condition  of  the  partnership 
and  its  individual  members  at  the  time  of  the  dis- 
solutioii  and  transfer;  and,  logically,  it  must  be 
answered:  such  action  as  consists  with  the  duties 
of  the  association  and  its  members  so  situated— the 
interests  of,  and  its  obligation  to,  Its  creditors. 

That  the  firm  of  E.  F.  G.  Werbe  &  Co.  was,  at  the 
time  of  this  dissolution  and  transfer,  in  a  condition 
requiring,  or  at  least  authorizing,  the  marshaling  of 
the  assets,  and  the  aid  of  equity  In  their  distribution, 
is  clear.  That  such  a  condition  is  wholly  opposed 
3  L.  R.  A. 


to  the  good  faith  of  such  a  transaction,  as  against 
the  creditors,  totally  destructive  of  every  correct 
idea  of  '*the  act  of  men  acting  fairly,  winding  up 
the  concern,"  is  apparent. 

If  to  act  in  their  own  interest,  without  regard  to 
the  interests  of  their  creditors,  is  the  action  of  men 
acting  fairly,  winding  up  the  partnership  busineflB, 
the  law  may  Justly  be  regarded  as  progressive  and 
pliable,  and  morals  as  elastic,  and  adapted  to  any 
exploit. 

The  suggestion  that  the  property  in  the  hands  of 
the  plaintiff  is  still  subject  to  execution  is  neither 
satisfactory  nor  sufficient;  for  if  the  act  of  trans- 
mutation under  the  agrreement  of  dissolution  is 
vaUd,  the  status  of  the  property  is  entirely  changed; 
it  becomes  subject  to  the  exemption  laws,  and  it  is 
the  overplus  only  that  is  Uable  to  exeoutlon,  and 
that  is  first  liable  to  the  individual  creditors  of  the 
plaintiff. 

The  condition  of  the  partnership  at  the  time  of 
the  dissolution  made  it  the  duty  of  the  partners,  in 
the  exercise  of  fairness,  to  apply  the  effects  of  the 
partnership  to  the  payment  of  the  partnership 
debts;  the  partnership  was  not  indebted  to  either 
of  the  partners,  and  their  attempt,  by  means  of  the 
agreement  of  dissolution,  to  transfer  all  Of  the 
partnership  effects  to  the  sole  and  separate  use  of 
the  plaintiff  ought,  in  my  opinion,  to  be  considered 
and  held  to  be  opposed  to,  and  a  total  subversion  of, 
good  faith  and  fairness,  and  a  fraud  upon  the 
rights  of  the  creditors  of  the  partnership,  which 
quickened  and  lifted  up  their  equity  against  the 
property  of  the  partnership  and  held  it  in  the 
bands  of  the  plaintiff  subject  to  the  executions  of 
their  creditors  Schnull  &  Crag. 
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Goudy  refused  to  delirer  said  property  to 
Werbie,  but  claimed  it  was  firm  property,  and 
Dot  exempt  from  execution ,  and,  after  the  com- 
mencement of  this  suit,  sold  said  property  as 
the  property  of  the  firm  of  Werbe  i  Co. 

At  the  tune  of  the  dissolution  and  transfer 
from  Dommanget  to  Werbe,  neither  said  Dom- 
manget  nor  Werbe  intended  or  designed  to  cheat, 
defraud  or  hinder  or  delay  Schnull  &  Crag  or 
any  otber  creditor;  nor  was  the  transfer  made 
for  the  purpose  of  securing  an  exemption. 

As  a  conclusion  of  law,  the  court  found  for 
the  plaintiff,  Werbe,  that  he  was  entitled  to  a 
rttum  of  the  property  so  sold;  to  a  personal 
judgment  of  the  value  thereof,  the  return  of  the 
property  to  act  as  a  satisfaction  of  the  judg- 
ment to  be  rendered;  that  the  judgment  pro- 
vided that  Werbe  was  the  owner  and  entitled 
to  the  possession  of  the  property  at  the  time  of 
the  commencement  of  this  suit,  and  Gk)udy  un- 
lawfully detained  the  same. 

It  is  maintained  by  the  appellant  that  the  facts 
found  by  the  court  entitle  him  to  judgment  in 
his  favor,  and,  if  they  do  not,  the  evidence 
shows  a  state  of  facts  different  from  that  found 
by  the  court. 

'  It  is  contended  by  the  counsel  for  the  appel- 
lant that  Uie  facts  found  by  the  court  show 
such  a  disposition  of  the  firm  property  bv  the 
Arm  of  Werbe  &  Co.  as  operated  as  a  fraud 
against  the  creditors,  and  that  such  transfer  of 
the  firm  property  from  the  firm  to  Werbe  by 
Dommanset's  selling  her  interest  in  the  prop- 
erty to  Werbe  when  the  firm  was  insolvent,  in 
consideration  of  (200,  and  Werbe's  agreement 
to  pay  the  firm  debts,  is  void  as  to  the  cred- 
itors; tiiat  this  is  true,  notwithstanding  there 
was  no  moral  turpitude  on  the  part  of  the  part- 
ners; that  they  a^  conclusively  presum^l  to 
intend  the  natural  consequences  of  their  own 


acts,  and  are  not  relieved  therefrom  by  reason 
of  there  being  no  moral  turpitude  on  their  part; 
that  the  finding  of  fact  by  the  court  that  neither 
of  the  partners  intended  or  designed  to  cheat, 
defraud,  hinder  or  delay  Bchnull  &  Crag  or 
any  other  creditor,  and  that  the  transfer  was 
not  made  for  the  purpose  of  securing  exemp- 
tion, onlv  amounts  to  a  finding  that  there  was 
no  moral  turpitude  on  the  part  of  the  partners. 
'  It  is  first  important  to  determine  whether  the 
transfer  made  by  these  partners,  Werbe  and 
Domroaneet,  severing  the  joint  interest  in  the 
partnership  properly,  and  Werbe  taking  all  the 
property,  and  agreemf?  to  pay  all  the  debts,  did 
operate  as  a  fraud. 

By  the  terms  of  the  sale  of  Dommanget's  in- 
terest in  the  firm  property  to  Werbe,  and 
Werbe  agreeing  to  pay  the  firm  debts,  in  the 
absence  of  fraud  the  property  became  the  in- 
dividual property  of  Werbe,  and  he  was  individ- 
ually liable  for  the  firm  debts. 

The  creditors  miffht  have  availed  themselves 
of  the  contract,  and  sued  Werbe  individually; 
and,  if  he  had  individual  property,  they  could 
have  subjected  it  to  sale  for  the  payment  of 
their  claims.  They  would  have  been  placed  on 
an  equal  footine  with  his  individual  creditors, 
and  could  not  have  been  postponed  from  sub- 
jecting individual  assets  to  payment  of  their 
debts  until  after  the  individual  creditors  were 
paid.  In  the  absence  of  fraud,  they  became 
bis  individual  creditors:  the  property  became 
his  individual  property. 

The  firm  creditors  had  no  lien  on  the  firm 
property.      Warren  v.  Farmer,  100  Ind.  698. 

It  is  asserted  that  there  is  no  right  of  exemp- 
tion out  of  firm  property.  That  may  be  re- 
garded as  the  settled  rule  in  this  State,  and  the 
weight  of  authorities  is  no  doubt  in  support 
of  this  doctrine,  though  the  case  on  which  alj 


The  case  of  Missouri  v.  Thomas  [mprd]  does  not 
conflict  with  this  view.  In  that  case  there  was  a 
partnership  of  two,  and  one  of  the  partnere  had 
only  a  nominal  interest  In  the  firm  property.  The 
partner  actually  ownlnfr  the  property  purchased 
the  nominal  Interest  of  the  otber,  who  retired  from 
the  firm.  Some  time  after  this  purchase  a  joint 
creditor  of  the  firm  obtained  a  judgment  upon 
which  execution  was  Issued  and  a  levy  made  on  the 
property  In  the  poasession  of  this  purchasingr  part- 
ner who  claimed  it  as  exempt  from  execution,  and 
tbe  court  decided  in  bis  favor.  But,  as  stated,  he 
WIS  in  fact  the  owner,  durinfr  tbe  partnership,  and 
the  good  faith  of  the  purchase  was  not  in  question. 
I  am  of  opinion,  therefore,  that  tlie  Jud^ent  of 
the  special  term  sliould  be  reversed  and  the  cause 
remanded  with  instructions  to  render  judgment  on 
the  special  findings  for  the  defendants 

But  as  neither  of  my  associates  concur  In  this 
conclusion  it  Is  necessary  to  consider  the  next 
question,  viz.:  Does  tbe  evidence  sustain  the  find- 
ings and  judgment  of  tbe  special  term  ?  In  the 
motion  for  a  new  trial  the  reason  Is  stated  in  these 
▼OTds:  **That  the  decision  of  the  court  Is  contrary 
to  the  evidence,  and  Is  not  supported  by  suiBcient 
evidence.''   Sec.  564,  Rev.  Stat.  1881. 

Specification  «  Is  in  these  words:  ''That  the  ver- 
dict or  decision  Is  not  sustained  by  sufllcient  evi- 
dence," Bejeoting  the  words  ''contrary  to  the  evi- 
dence and,''  in  defendant's  reason,  which  may  be 
done  without  \iolation  of  any  rule,  the  reason  is 
tubstantially  In  the  words  of  the  statute,  and  in  my 
ophiion  sufllcient.  Schmitz  v.  lauferty,  29  Ind. 
^,  Robinson  v.  Snjder,  74  Ind.  lia 

The  evidence  Is  contained  in  a  proper  bill  of  ez- 
«LR.A. 


ceptions.  I  have  carefully  examined  it,  and,  In  my 
opinion,  tt  is  only  necessary  to  mention  one  undis- 
puted fact  therein,  which,  considered  with  the 
facts  found,  satisfies  me  that  the  decision  of  the 
special  term  Is  not  sustained  by  sufficient  evidenoe. 
This  one  fact  is  the  admission  of  the  plaintiff  that 
the  1200  mentioned  In  the  agreement  of  dissolution 
as  paid  to  Dommanget  was  of  the  partnership  as- 
sets. In  his  evidence,  pages  7  and  8  of  the  biii  of 
exceptions,  he  says: 

^*In  the  afternoon  of  that  same  day"  (November 
26)  "I  made  the  written  contract"  (the  contract  of 
dissolution  and  transfer)  '*with  Ruth  Dommanget 
.  .  .  I  paid  Mrs.  Dommanget  the  $200  therein  named, 
out  of  the  firm  money,  and  I  retained  the  firm  as- 
sets consisting  of  accounts,"  etc. 

This  dispenses  with  aid  from  inference— estab- 
lishes the  fact  of  no  sale— shows  a  mere  voluntary 
division  of  the  partnership  property;  a  gift  of  so 
much  of  the  partnership  property  to  each  partner; 
and  in  my  judgment,  results  In  the  absence  of  all 
merit  In  the  claim  of  the  plaintiff  to  the  property 
In  dispute.  See  Burtus  v.  Tisdall,  Menagh  v. 
Whitwell,  Ferson  v.  Monroe,  Lovejoy  v.  Bowers, 
Tenney  v.  Johnson,  Gill  v.  Lattlmore,  Ex  parU 
Mayou,  Allen  v.  Center  Valley  Co.,  Howe  v.  Law- 
rence, Dimon  V.  Hazard,  supra,  and  Collins  v. 
Hood,  4  McLean,  186;  Re  Cook,  3  Biss.  122;  Re  Saut- 
hoff,  16  Nat.  Bankr.  Reg.  181;  Phelps  v.  McNeely,  W 
Mo.  664. 

It  is,  therefore,  my  opinion  that  the  special  term 
erred  in  overruling  the  motion  of  defendant  for  a 
new  trial,  and  that  on  account  of  this  error  the 
judgment  of  the  special  term  should  be  set  aside, 
and  a  new  trial  granted. 
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the  decisions  in  other  later  cases  are  based  in 
this  State  is  that  of  Love  v.  Blair,  72  Ind.  281, 
and  the  court  in  that  case  does  not  so  hold. 
It  is  stated  in  the  opinion  ihat  "The  weight  of 
authority  is  decid^ly  in  favor  of  the  proposi- 
tion that  one  partner  cannot  claim  any  part  of 
the  property  of  an  existing  partnership  as  ex- 
empt from  sale  upon  execution  against  him." 

It  is  further  said:  "There  is,  indeed,  consid- 
erable conflict  upon  this  question,  and  manv 
courts  declare  a  rule  different  from  that  stated; 
but,  however  it  may  be  as  to  the  rule  just 
stated,  it  is  very  clear  that  one  partner  cannot 
claim  as  exempt  partnership  property  mort- 
gaged by  the  partnership  to  secure  a  partner- 
ship debt." 

In  the  cases  following  it  is  assumed  that  the 
question  was  decided  in  this  case,  when  in  fact 
it  was  not.  Yet  it  is  proper  to  regard  it  as  a 
settled  question  in  this  State  that  there  is  no 
right  of  exemption  of  firm  property;  but  this 
only  applies  while  it  remains  firm  property. 

When  the  joint  interest  in  the  property  is 
severed  by  the  sale  of  one  of  two  partners  to 
the  other  of  his  interest  in  the  firm  property, 
then  it  is  no  longer  firm  property,  and  the  debtor 
has  the  right  to  an  exemption.  Some  courts 
hold  that  this  severance  mav  take  place  even 
'  after  the  levy  of  the  writ.  Others  hold*  that  it 
must  take  place  before  the  levy  to  entitle  the 
debtor  to  an  exemption  of  the  property. 

In  Wisconsin  it  is  held  that  the  severance 
may  take  place  after  the  levy,  and  each  partner 
take  his  exemption.  RvMeU  v.  Lennon^  89 
Wis.  570;  Newton  v.  Howe,  29  Wis.  581. 

In  the  case  of  (y  Gorman  v.  Fink,  57  Wis. 
649,  the  court  holds  that  consent  of  the  partners 
that  each  shall  select  an  exemption  out  of  the 
partnership  property  after  a  levy  thereon  con- 
stitutes and  amounts  to  a  severance  of  the  joint 
property. 

The  courts  of  Michigan,  Georgia  and  other 
States  hold  the  same  as  to  the  right  of  exemp- 
tion in  partnership  property,  and  that  the  sev- 
erance may  take  place  after  the  levy  of  the  writ. 
Sinner  v.  Sfiannon,  44  Mich.  86:  Blandtard 
V.  Paschal,  68  Ga.  82. 

It  is  not  by  reason  of  any  right  that  the  firm 
creditors  have  as  firm  creditors  that  the  part- 
nership debtor  cannot  claim  an  exemption  of 
firm  property,  but  it  is  by  reason  of  the  fact 
that  the  debtor  does  not  own  any  separate  part 
of  it.  The  rights  of  the  firm  creditors  are 
worked  out  through  the  partners. 

In  the  case  of  Warren  v.  Farmer,  svpra,  this 
court  says:  "Partnership  creditors  have  no  lien 
upon  partnership  property.  Their  right  to  pri- 
ority of  payment  out  of  the  firm  assets  over  the 
individual  creditors  is  always  worked  out 
through  the  liens  of  the  partners." 

In  Pond  V.  Kimball,  101  Mass.  105,  the  court 
says:  "Property  belonging  to  the  firm  cannot 
be  said  to  belong  to  eiuier  partner  as  bis  sepa- 
rate property.  He  has  no  exclusive  interest  in 
it.  it  belongs  as  much  to  his  partner  as  it  does 
to  him,  and  cannot,  in  whole  or  in  part,  be  ap- 
propriated (so  long  as  it  i-emains  undivided)  to 
the  benefit  of  his  family." 

In  Haas  v.  Shatc,  91  Ind.  896,  this  court  says: 
"A  partner  cannot  claim  partnership  property 
as  exempt  from  execution,  for  the  reason  that 
he  has  no  individual  interest  in  it." 

In  the  case  of  Smith  v.  Harris,  76  Ind.  104, 
8  L.  R.  A. 


it  is  held  that,  if  the  partnership  interest  in  the 
property  is  severed  by  one  partner  purchasing 
the  interest  of  the  other  before  the  issuing  of 
the  writ,  the  debtor  may  hold  such  property  as 
exempt.    The  court  in  that  case  says: 

"The  property  in  controversy  had  been  seb^d 
by  the  appellee,  Harris,  a  constable,  by  virtue 
of  an  execution  issued  upon  a  joint  judgment 
against  the  appellant  and  one  Potts.  The  ap- 
pellant claimed  the  property  as  his  own,  and 
as  exempt  from  sale  on  execution,  under  the 
Exemption  Law.  The  court  instructed  the  jury, 
in  effect,  that  the  lien  of  the  writ  attached  to- 
the  goods  when  it  came  to  the  constable's  hands; 
and  that  if,  at  that  time,  the  property  was  part- 
nership property,  and  was  subsequently  made 
the  property  of  the  plaintiff,  by  Potts  releasing 
his  interei^t  to  the  plaintiff,  this  would  not  de- 
feat the  lien  of  the  writ,  and  the  appellant 
would  not  be  entitled  to  claim  it  as  exempt. 
This  presents  the  main  question  which  counsel 
have  discussed;  that  is  to  say,  whether  partner- 
shin  property,  or  an  interest  therein,  can  be 
claimed  as  exempt  from  execution  by  the  indi- 
vidual member  of  the  firm.  The  question  has- 
been  already  decided  in  the  negative  by  this 
court.  Low  V.  Blair,  72  Ind.  281.  Whether 
the  exemption  could  be  claimed,  depended  on 
the  ownership  at  the  time  the  writ  issued  and 
became  a  lien,  and  so  the  issue  was  distinctly 
submitted  to  the  jury.  There  was  no  error  in 
the  instruction  in  this  respect.^' 

The  courts  uqiversally  hold  that  exemption 
laWs  shall  be  liberally  construed. 

In  the  case  of  Blair  v.  Smith,  114  Ind.  114, 
18  West.  Rep.  884,  this  court  holds  that  there 
can  be  no  fraudulent  conveyance  of  property 
not  subject  to  execution.    The  court, says: 

"If  the  property  is  not  subject  to  execution,, 
the  debtor  has  an  absolute  n^ht  of  disposition, 
with  which  ci^itors  cannot  interfere." 

If  the  partners  had  the  right  to  sever  their 
interest  in  the  partnership  property  at  any  time 
before  the  writ  of  execution  issued  and  became 
a  lien  on  the  property,  notwithstanding  the  in- 
solvency of  the  tirm,  and  thus  hold  an  exemp- 
tion out  of  the  property,  then  there  was  no  fraud 
in  the  transaction  in  this  case,  and  the  finding^ 
of  the  court  and  the  conclusions  of  law  were 
correct. 

It  is  contended  by  counsel  for  appellant  that,, 
the  firm  being  insolvent,  the  members  of  the 
firm,  or  at  least  Werbe,  must  have  known  the 
condition  of  the  firm  as  to  ability  to  pav  its 
debts;  and  that  therefore  the  severance  of  the 
joint  interest  entitling  W^erbe  to  an  exemptioa 
was  in  itself  a  fraua,  although  done  in  good 
faith.  Applying  this  theory  to  its  legitimate 
extent,  if  sound,  where  does  it  lead  us? 

Any  disposition  of  pro^lerty  by  an  insolvent 
debtor  after  he  knew  himself  to  be  insolvent,, 
although  done  in  the  best  of  faith,  which  oper- 
ated to  the  detriment  of  any  of  bis  creditors, 
would  operate  as  a  fraud.  The  same  rule  that 
would  make  the  transfer  of  firm  property 
fraudulent  would  make  the  transfer  of  individ- 
ual property  fraudulent;  and,  if  an  insolvent 
debtor's  property  during  any  time  of  the  exist- 
ence of  the  debt  was  suoject  to  execution,  he 
could  do  no  act  by  which  he  could  or  would  be 
entitled  to  exemption. 

I     If  an  insolvent  debtor  owned  property  of 
I  a  kind  or  character  which  was  not  exempt^ 
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lie  could  not  exchange  it  for  property  which 
would  be  exempt;  and,  if  he  did  so,  it  would 
operate  as  a  fraud  on  his  creditors,  and  he  could 
not  hold  such  property  as  exempt. 

But  a  step  further  on  the  same  line  of  rea- 
soning. If  an  unmarried  man — and,  being  un- 
married, not  entitled  to  an  exemption—owned 
property,  but  was  owing  debts  so  that  he  was 
m  fact  insolyent,  and  he  married  before  judg- 
ment was  rendered,  he  could  not  claim  an  ex- 
emption; for  it  could  be  said  with  the  same 
force  that  counsel  say  ''that  when  a  partnership 
is  insolvent,  and  known  to  be  so,  the  partners 
become,  as  it  were,  trustees  for  the  creditors  to 
wind  up  the  firm  affairs;*'  that  when  a  person 
becomes  insolvent,  and  knows  himself  to  be  so, 
he  too  acts  as  trustee  for  his  creditors;  and 
any  act  which  deprives  them  of  any  portion  of 
his  estate,  although  done  in  good  uiith,  would 
operate  as  a  fraud  upon  his  creditors,  and  he 
could  not  take  the  benefit  of  it. 

The  principle  applied  in  the  case  cited,  of 
Ooont  V.  T(nne,  9  Fed.  Rep.  532,  where  the  di- 
rectors of  an  insolvent  corporation  confessed 
judgment  in  favor  of  one  of  their  number  with 
a  view  of  giving  him  a  priority  of  lien,  and  it 
was  held  that  they  could  not  give  him  a  priority 
over  other  creditors,  does  not  apply  to  prevent 
parties  from  deriving  the  benefit  of  the  Exemp- 
tion Law. 

The  Exemption  Law  is  a  humane  provision  for 
the  benefit  of  the  families  of  debtors,  that  debt- 
ors may  not  have  the  last  farthinf  taken  from 
them,  and  their  wives  and  dependent  children 
left  without  sustenance.  We  are  unable  to  see 
why  thejr  should  not  have  the  right  of  exemp- 
tion against  partnership  creditors,  and  out  of 
partnership  property,  except  for  the  reason 
given — that  the  partnership  debtor  owns  no 
separate  part  of  the  partnership  property. 

Wait  on  Fraudulent  Conveyances,  g  47.  says: 
*'  It  being  the  general  rule  that  exempt  prop- 
erty is  not  ordinarily  susceptible  of  fraudulent 
alienation  as  regards  creditors,  it  has  been  de- 
cided that  there  is  no  intelligible  ground  upon 
which  it  can  be  held  to  be  fraudulent,  as 
against  them;  for  a  person  whose  property  does 
not  in  the  aggregate  exceed  the  value  of  all  the 
exemptions,  but  a  portion  of  which  property  in 
its  present  state  is  not  exempt,  to  convert  or 
chance  it  into  the  particular  kinds  of  property 
which  are  exempt. 

Thus  in  (TDoundl  v.  8egar,  25  Mich.  877,  the 
court  said :  '  The  only  fraud  claimed  to  have  ex- 
isted in  reference  to  the  oxen  was  that  he  might 
fraudulently  have  acquired  them  from  the  pro- 
ceeds or  exchange  of  other  property  which  was 
not  exempt;  and  this,  with  the  intent  to  defeat 
the  claims  of  creditors.  This,  in  my  opinion, 
if  true,  does  not  constitute  legal  fraud,  so  long 
as  he  was  in  fact  engaged  in  one  of  the  occupa- 
tions mentioned  ...  in  which  the  use  of  the 
catlle  was  needed.' 

In  Bandall  v.  Bufflngton,  10  Cal.  491,  the 
court  decided  that  a  general  creditor  of  an  in- 
solvent debtor  could  not  subject  a  homestead  to 
liability  for  his  (lebts,  notwithstanding  that  the 
hoolvent  had  applied  property  in  his  hands  to 
the  payment  of  a  debt  which  was  a  lien  on  the 
homestead. 

'  It  must  be  remembered,"  said  Chef  Justice 
Brwse,  *  that  it  is  not  a  fraud  on  creditors  to  buy 
a  homestead  which  would  be  beyond  their 
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reach.'  This  would  seem  to  aflPord  a  debtor  an 
opportunity  to  practice  a  species  of  petty  fraud 
upon  his  creditors;  but  as  exemptions  of  prop- 
erty from  execution  are  usually  very  limited  in 
amount,  and  the  policy  of  the  law  is  to  pre- 
vent the  creditor  from  absolutely  stripping  the 
debtor  of  every  vestige  of  property,  and  of  all 
the  necessary  conveniences  of  livm^  or  means 
of  gaining  a  subsistence,  the  result  is  not  to  be 
deprecat^.  The  creditors  should  not  be  fav- 
ored, to  the  extent  of  absolutely  crippling  and 
pauperizing  the  debtor. " 

In  the  case  of  (/Donvell  v.  Segar,  25  Micb. 
867,  the  court  says:  "I  am  at  a  loss  to  per- 
ceive how  the  plaintiff  could  have  been  de- 
prived of  the  statute  exemption  by  clear  proof 
that  he  had  purposely  disposed  of  all  the  prop- 
erty he  had  which  was  subject  to  execution, 
for  the  purpose  of  investing  the  proceeds  in,  or 
converting  them  into,  that  kind  of  property 
which  was  exempt  under  the  statute;"  and 
the  court,  in  the  same  opinion,  further  says: 
*'  When  the  statute  exempts  from  execution 
certain  kinds  of  property  to  certain  amounts, 
without  any  exception  or  qualification  on  the 
ground  here  urged,  I  can  see  no  intelligible 
ground  on  which  it  can  be  held  fraudulent  for 
any  man  whose  property  does  not  in  the  aggre- 
gate exceed  the  aggregate  value  of  all  the  ex- 
ceptions, but  part  of  which  in  its  present  shape 
is  not  exempt,  to  convert  or  exoiange  it  into 
those  particular  kinds  of  property  which  are 
exempt." 

There  are  numerous  cases  supporting  the 
doctrine  laid  down  by  Wait.  See  Bandall  v. 
Bufflngton,  10  Cal.  491;  Bueon  v.  George,  18 
Kan.  253;  apperly  v.  Bhodes,  53  III.  346. 

The  law  gives  to  the  debtor  in  this  State 
(600  as  exempt  from  execution.  If  he  has 
property  of  that  value,  he  can  claim  it  as  ex- 
empt from  execution.  He  may  have  borrowed 
the  money  to  pay  for  every  dollar  of  the  prop- 
erty; and  yet,  when  he  is  sued,  he  claims  the 
property  as  exempt.  It  very  often  seems  to 
the  creditor  a  hardship;  yet  it  is  a  right  given 
to  the  debtor  by  statute,  and  is  a  wise  and 
humane  provision. 

Many  States  make  still  more  liberal  provis- 
ion for  the  unfortunate  debtor.  If  thift  right  is 
^iven  against  the  individual  creditor,  and  if  the 
individual  debtor  may  convert  certain  prop- 
erty not  exempt  into  property  which  is  exempt, 
and  such  act  not  constitute  a  fraud,  why  should 
not  the  partnership  debtor  have  the  right  to 
sever  the  joint  interest  in  the  property,  and 
hold  his  exemption  out  of  such  property? 

The  Exemption  Law  is  made  for  the  insolv- 
ent debtor.  It  is  he  that  it  is  intended  to  pro- 
tect. The  solvent  debtor  needs  no  protection 
by  the  way  of  an  exemption.  It  is  only  when 
a  debtor  becomes  insolvent  that  he  is  protected 
by  the  exemption. 

In  the  case  of  Fisher  v.  Syfers,  109  Ind.  514, 
7  West.  Rep.  918,  this  court  says:  •*  Partners, 
the  same  as  others,  may,  by  a  sale  or  nlortgage 
of  the  partnership  property,  give  a  preference 
to  their  creditors.  If  a  sale  or  mortgage  is 
made  in  good  faith  to  secure  a  bona  fide  debt 
or  debts,  the  transaction  cannot  be  successfully 
assailed  on  the  ^ound  that  the  creditors  pre- 
ferred are  the  individual  creditors  of  the  several 
pwirtners." 

The  true  doctrine  is  that  the  property  of  the- 
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partners  is  their  joint  property,  and  they  may 
sell  and  dispose  of  the  same  in  good  faith  as 
they  deem  proper;  and  as  held  in  the  case  of 
Fiiker  v.  Syfers,  supra,  they  have  the  right  to 
prefer  creditors,  and  even  may,  if  all  the  part- 
ners consent  to  do  so.  dispose  of  the  property 
to  satisfy  the  individual  debt  of  one  of  the 
partners,  which  would  operate  to  decrease  the 
assets  of  the  firm,  and  to  the  detriment  of 
the  firm  creditors;  yet,  nevertheless,  they  have 
8uch  right  to  secure  or  pay  the  bona  fide  debt 
of  one  of  the  partners. 

We  submit  there  is  no  difference  in  principle 
between  this  and  the  act  complained  of  Id  this 
case,  even  if  done  with  the  intent  and  purpose 
of  giving  Werbe  the  benefit  of  an  exemption 
out  of  the  property.  It  was  simply  by  agree- 
ment severing  the  joint  interest  in  the  partner- 
ship property  to  allow  Werbe  to  take  the  ben- 
efit jof  such  sevemnce  to  secure  to  him  the 
benefit  of  an  exemption  given  to  him  by  law. 

Neither  is  it  different  in  principle  from 
allowing  a  debtor  to  exchange  or  convert  prop- 
erty not  exempt  for  such  as  is  exempt:  which 
doctrine,  we  iJiink,  is  sustained  by  the  weight 
of  authority,  and  in  harmotiy  with  the  just 
principles  of  law  and  equity  in  construing  the 
Exemption  Laws. 

It  is  supported  by  the  authorities,  and  we 
hold  that  partners  have  the  ri^ht  to  in  good 
faith  sever  th^ir  joint  interest  m  partnership 
property  by  contract  of  sale  from  one  person  to 


another,  or  a  division  of  the  partnership  prop- 
erty between  the  partners,  at  any  time  before 
the  firm  creditors  obtain  a  lien  upon  such  firm 
property;  that,  when  the  joint  interest  Is  severed, 
the  individual  partners  have  the  right  to  an  ex- 
emption out  of  the  property;  that  the  fact  that 
such  firm  is  insolvent  at  the  time  of  the  sever- 
ance, and  that  the  severance  is  made  with  the 
knowledge,  on  the  part  of  the  partners,  that  it 
gives  to  them  the  right  of  exemption  out  of  the 
property,  does  not  constitute  conclusive  pre- 
sumption of  fraud  upon  the  firm  creditors 
which  will  deprive  the  individual  partners  of  tiie 
right  to  have  an  exemption  of  such  property. 

With  this  version  of  the  law,  it  follows  that 
the  finding  of  facts  was  supported  by  the 
evidence,  and  that  the  conclusions  of  law  as 
stated  bv  the  court  below  are  correct. 

It  is  insisted  hy  counsel  for  appellant  that 
the  court  erred  in  permitting  certain  Ques- 
tions to  be  put  by  counsel  for  appellee  to  Mrs. 
Dommanget,  which  it  is  claimed  are  leading. 
The  permission  of  leading  questions  is  mudi 
in  the  discretion  erf  the  trial  court,  and,  unless 
it  appears  such  discretion  was  abused,  this 
court  will  not  reverse  a  case  on  that  account. 
It  does  not  appear  but  that  such  discretion  was 
properly  exercised  by  the  trial  court  in  this 
cause. 

There  is  no  errbr  in  the  record  for  which  the 
judjB^ent  ought  to  be  reversed. 

Judgment  affirmed,  with  easts. 
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t     Bdrough  of  MILFORD,  Plff.  in  Err,, 

V. 

MILFORD  WATER  COMPANY. 

(....Pb.....) 

1.  A  eontract  nuule  by  a  water  eompangr 
with  a  b<M[*ou^h*  under  an  ordinance  passed 
by  a  council  of  which  the  majority  were  direct- 
ors of  the  water  company,  is  absolutely  void,* 
under  4he  Pennsylvania  Act  of  March  31,  1800, 
S  66  (P.  L.  400)  prohibitin«r  municipal  officers  from 
being  interested  in  any  contract  with  the  corpo- 
ration. 

^.  Payment  by  eouneils  of  a  borou^  for 

(9ome  years,  for  water  actually  furnished  under  a 
void  contract,  creates  no  contract  to  accept  and 
imy  for  It  In  the  future. 

(February  £7, 1889.) 

ERROR  to  the  Common  Pleas  of  Pike  Coun- 
ty, to  review  a  Judgment  in  favor  of  plaint- 
iff in  an  action  to  recover  the  amount  alleged 
to  be  due  upon  a  contract  to  furnish  water  sup- 
plies.    Beversed. 

On  April  9,  1875,  the  Borough  Council  of 
the  Borough  of  Milford  enacted  an  ordinance 
whereby  they  offered  to  pay  the  sum  of  $S00 
annually  for  a  term  of  years  to  any  water  com- 
pany, first  applying,  that  would  furnish  a  suit- 
able water  suppV  to  said  borough. 

The  Milford  Water  Company  applied  for  the 

benefit  of  said  ordinance  and  agreed  to  furnish 

the  supply,  and  its  application  was  approved 

and  the  company  duly  notified  thereof.    The 
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company  partiallv  complied  with  the  terms  of 
its  contract  and  furnished  water  for  a  period 
of  eight  years  during  which  payment  was  reg- 
ularly made.  Payment  was  refused  for  the 
vear  ending  April  1,  1885,  and  this  action  was 
brought  to  recover  the  amount  alleged  to  be 
due  therefor. 

At  the  trial  in  the  court  below  the  court,  in 
answer  to  points  submitted,  charged  the  jury 
that  the  continued  use  of  the  water  was  so  far 
a  recognition  of  the  continuing  force  of  the 
contract  as  to  render  the  borough  liable  under 
the  terms  of  the  contract,  and  that  the  use  of 
the  water  was  a  recognition  of  the  contract  and 
an  acceptance  of  performance  so  far  as  related 
to  the  purposes  of  this  case,  and  directed  a 
verdict  for  plaintiff,  reserving,  however,  the 
right  to  enter  judgment  for  defendant  in  ceae 
the  contract  was  adjudged  to  be  invalid — the 
question  of  the  validitv  of  the  contract  heing 
reserved  for  the  consideration  of  the  court 

Subsequently  the  reserved  question  was  de- 
termined in  favor  of  plaintiii  and  judgment 
entered  in  its  favor  upon  the  verdict,  and  de- 
fendant took  this  writ. 

Further  facts  appear  in  the  opinion. 

Messrs.  D.  M.  Van  Auken  and  Henry 
Wilson,  for  plaintiff  in  error: 

Where  a  statute  inflicts  a  pepalty  for  the  do- 
ing of  an  act,  it  implies  a  prohibition;  and  a 
contract  in  violation  of  it  cannot  be  enforced. 

ikidenbendtr  v.  Charles,  4  Berg.  &  R  161; 
Columbia  Bank  db  Bridge  Ca.  v.  Haldeman^  7 
Watts  &  8.  ^88;  Morris  Run  Coal  Co.  y.  Bar- 
clay Coal  Co.  68  Pa.  178. 
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Tbe  contract  in  this  case  was  in  violation  of 
the  Act  of  March  81,  1800. 

Mr.  J.  H.  Van  Ettem  for  defendant  in 
error: 

The  borough  was  authorized  **  to  provide  a 
supply  of  water  for  the  use  of  the  inhabitants." 

Act  April  8,  1861,  §  2;  Purd.  Dig.  p.  204, 
pL«7. 

One  who  has  enjoyed  a  privilege  has  no  right 
to  say  that  because  he  ought  not  to  have  en- 
joyed it  he  will  not  pay  for  it. 

Sarthampion  County's  App.  80  Pa.  805. 

Although  an  illegal  contract  will  not  be  exe- 
cuted, yet  when  it  has  been  executed  by  the 
parties  themselves,  and  the  illegal  object  of  it 
has  been  accomplished,  the  money  or  thing 
which  was  the  price  of  it  may  be  a  legal  con- 
sideration between  the  parties  for  a  promise  ex- 
press or  implied;  and  the  court  will  not  unravel 
the  transaction  to  discover  its  origin. 

Legtapieg  v.  Ingraham,  5  Pa.  71.  See  Fox  v. 
6'«A,  11  Pa.  207. 

A  contract  tainted  with  fraud  may  be  con- 
firmed or  ratified  without  a  new  contract  found- 
ed on  a  new  consideration;  for  a  ratification  is 
in  general  the  adoption  of  a  previously  formed 
contract,  notwithstanding  a  vice  that  rendered 
it  relatively  void. 

PearsoU  v.  Chapin,  44  Pa.  9;  Negley  v.  Lind- 
My,  67  Pa.  217;  Shider  v.  Vandike,  02  Pa.  447. 
Where  neither  party  has  insisted  on  a  strict 
performance  of  a  continuing  contract,  it  is  not 
competent  for  one  of  them  to  rescind,  without 
notice  of  an  intention  to  insist  on  a  literal  com- 
pliance. 
Fonyth  V.  JT.  A,  Oil  Co.  68  Pa.  168. 
A  substantial  performance  is  sufficient,  where 
the  other  party  has  received  the  fruit  of  the 
labor  performed. 

Preiton  v.  Finney,  2  Watts  &  8.  58;  Trues- 
doit  V.  YfatU,  J2  Pa.  78. 

The  right  to  rescind  a  contract  must  be  ex- 
ercised  within  a  reasonable  time  after  the 
breach. 
Morgan  v.  McKet,  Tl  Pa.  228. 

Pajcson*  Ch,  J.,  delivered  the  opinion  of 
the  court: 

The  contract  between  the  Milford  Water 
Company,  plaintiff  below,  and  the  Borough  of 
Milford,  ddendant,  is  a  valid  and  binding  con- 
tract, provided  Ordinance  No.  2  of  said  bor- 
ough,pa8sed  April  9,  1875,  is  a  valid  ordinance. 
Just  here  is  the  pinch  of  the  plaintiff's  case. 
It  is  not  denied  that  when  the  ordinance  was 
passed  a  majority  of  councils  were  also  direc- 
tors of  the  water  company.  They  were  thus 
contracting  with  themselves  to  supply  the  bor- 
oujrii  with  water. 

The  66th  section  of  the  Act  of  March  81. 
1860  (P.  L.  400),  provides  that  "  It  shall  not  be 
lawful  for  any  councilman,  burgess,  trustee, 
manager  or  director  of  any  corporation,  munic- 
ipality or  public  institution  to  be  at  the  same 
tune  a  treasurer,  secretary  or  other  officer,  sub- 
ordinate to  the  president  and  directors,  who 
shall  receive  a  salary  therefrom,  or  be  the  sure- 
ty of  snch  officer;  nor  shall  any  member  of  any 
corporation  or  public  institution,  or  any  officer 
or  agent  thereof,  be  in  any  wise  interested  in 
any  contract  for  the  sale  or  furnishing  of  any 
supplies,  or  materials  to  be  furnished  to,  or  for 
the  use  of,  any  corporation,  mimicipality  or 
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public  institution,  of  which  he  shall  be  a  mem- 
ber or  officer,  or  for  which  he  shall  be  an  agent, 
nor  directly  nor  indirectly  interested  therein, 
nor  receive  any  reward  or  gratuity  from  any 
person  interested  in  such  contract  or  sale;  and  • 
any  person  violating  these  provisions,  or  either 
of  them,  shall  forfeit  his  memberahip  in  such 
corporation,  municipality  or  institution,  and 
his  office  or  appointment  thereunder,  and  shall 
be  held  guilty  of  a  misdemeanor,  and  on  con- 
viction thereof  be  sentenced  to  pay  a  fine  not 
exceeding  $500,'' etc. 

I  have  quoted  this  section  at  length  as  I  very 
mudh  fear  it  is  not  as  widely  known  as  it  ought 
to  be,  nor  as  generally  observed.  It  is  at  least 
probable  the  membera  of  the  borough  coun- 
cils, who  were  at  the  same  time  members  of  the 
water  company,  overlooked  this  statute  when 
they  voted  for  and  passed  the  ordinance  in  ques- 
tion; otherwise  they  must  have  known  they 
were  not  only  making  a  void  contract,  but  also 
subjecting  themselves  to  a  criminal  prosecu- 
tion. It  IS  almost  needless  to  say  that  a  con- 
tract 80  prohibited  by  law  is  utterlv  void,  and 
there  is  no  power  that  can  breathe  life  into  such 
a  dead  thing. 

It  appeared,  however,  upon  the  trial  below, 
that  the  boroueh  had  been  usinff  and  paying 
for  this  water  for  several  yean;  that  upon  some 
occasions  when  the  bills  were  passed  there  was 
less  than  a  majority  of  councils  who  were  mem- 
bers of  the  water  companv,  and  some  yean  in 
which  there  were  no  membera  of  councils  who 
were  also  memben  of  said  company. 

From  this  it  was  urged  that  there  was  a  rat- 
ification of  the  contract  by  councils.  The 
learned  Judge  below  adopted  this  view,  and 
entered  Judraent  non  obstante  on  the  verdict 
in  favor  of  the  water  company.  This  will  not 
do.  There  was  no  ratification  of  the  contract 
because  there  was  no  contract  to  ratify. 

The  water  company  never  contracted  with 
the  borough.  They  contracted  with  them- 
selves to  supply  the  former  with  water:  to  that 
agreement  the  borough  was  not  a  party  in  a 
legal  sense.  It  is  true,  the  boroueh  might,  af- 
ter its  councils  had  become  purged  of  the  mem- 
bera of  the  water  company,  have  passed  an  or- 
dinance similar  to  ordinance  No.  2,  and  might 
thus  have  entered  into  a  new  contract.  But  no 
such  ordinance  was  passed,  and  neither  councils 
nor  the  officere  of  the  municipality  can  contract 
in  anv  other  way. 

It  IS  one  of  the  safeguards  of  municipal  cor- 
porations that  they  can  only  be  bouna  by  a 
contract  authorized  by  an  ordinance  duly 
passed. 

The  Act  of  1860  is  another  and  a  valuable  safe- 
guard thrown  around  municipalities.  It  was 
passed  to  protect  the  people  from  the  frauds  of 
their  own  servants  ana  a^ntsi  It  may  be  there 
was  no  fraud,  actual  or  mtended,  in  the  pres- 
ent case;  but  we  will  not  allow  it  to  be  made 
an  entering  wedge  to  destroy  the  Act  of  1860. 
Of  what  possime  use  would  that  Act  be 
if  its  violations  are  condoned,  and  its  prohibit- 
ed, criminally  condemned  contracts  allowed 
to  be  enforced  under  the  guise  of  an  implied 
ratification? 

It  is  too  plain  for  argument  that  the  payment 
by  councils  for  some  yeara  for  water  actually 
furnished  created  no  contract  to  accept  and 
pay  for  it  hi  the  future.    Nor  was  this  suit 
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brought  upon  any  such  implied  contract.  On 
the  contrary  it  was  brought  upon  the  contract 
authorized  by  Ordinance  No.  2;  it  has  nothing 
else  to  rest  upon,  and  with  the  destruction  of 
its  foundation  the  superstructure  crumbles. 

The  judgment  is  reversed,  and  judgment  is 
now  entered  for  tlie  defendant  heloio  non  obstante 
veredicto. 

Williams  and  McCoUum,  J/. ,  absent. 


Henry  LAFFERTY,  Plff,  in  Err,, 

V. 

SCHUYLKILL   RIVER   EAST    SIDE 
R.  GO. 


(. 
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!•  Crops  planted  by  the. owner  of  land  after  the 
location  of  a  railroad,  but  before  the  damagres 
had  been  paid  or  secured  or  notice  griven  of  an 
intent  to  enter,  are  proper  subjects  for  compensa- 
tion when  the  land  is  taken. 

2.  A  tenant  witb  notice  of  the  location  of  a  rail- 
road over  the  leased  premises,  who  plants  crops 
thereon  before  the  damagres  are  paid  or  secured, 
or  notice  of  entry  given,  is  entitled  to  the  dam- 
aeres  for  injury  to  the  fiTOwlng  crops  by  the  entry 
of  the  company. 

3.  A  railroad  company  charg^eable  with 
notice  of  a  lease  by  the  tenant^s  possession  can- 
not discharge  its  liability  to  him  for  injury  to 
crops,  on  appropriating  the  land,  in  condemna- 
tion proceedings,  by  payment  to  the  landlord. 

4.  The  possession  of  leased  land  by  a  tenant 
is  notice  of  the  lease  to  a  railroad  company  enter- 
ing under  condemnation  proceedings. 

(February  86, 1880.) 

ERROR  to  the  Common  Pleas,  No.  1,  of 
Pbiladelpbia  County,  to  review  a  judgment 
in  favor  of  defendant  in  an  action  brought  to 
recover  damages  for  the  taking  for  railroad 
purposes  of  land  occupied  by  plaintiff.  Be- 
cursed, 

John  J.  Krider  owned  a  truck  farm  in  the 
City  of  Philadelphia  which  he  leased  to  Henry 
Lanertv.  At  this  time  the  Schuvlkill  River 
East  Side  Railroad  Company  had  located  its 
road  over  the  land.  Laffertv  cultivated  the 
land  and  planted  crops  which  were  destroyed 
when  the  company  commenced  grading  the 
road.    The  company  settled  with  Krider  for 


all  land  damages  to  himself  as  owner  and  to 
tenants  then  in  possession.  Lafferty,  upon 
hearing  of  the  entry  of  the  company  upon  the 

E remises,  made  claim  for  damages,  which  bav- 
ig  been  refused  this  action  was  commenced. 
The  court  entered  a  compulsory  nonsuit  which 
the  court  in  banc  refused  to  take  off,  where- 
upon plaintiff  took  this  writ. 

Further  facts  appear  in  the  opinion. 

Messrs.  Edward  Hopkinson,  Preston 
K.  Erdman  and  R.  Loper  Baird  for 
plaintiff  in  error. 

Messrs.  William  H.  Addicks  and  Lewis 
G.  Cassidy,  for  defendant  in  error: 

The  permanent  location  of  a  railroad  is  an 
appropriation  of  private  property  to  public  use. 
It  fixes  the  date  of  the  legal  injury.  It  vests  a 
right  of  action  for  all  damages,  which  cannot 
be  devested  by  a  change  of  location. 

See  PiUOmrgh  etc.  R.  Co,  v.  Com.  101  Pa.  1»2; 
Neal  V.  Pitta>urgh  etc,  R.  Go.  31  Pa.  19, 2  Grant. 
Cas.  187;  Wadhams  v.  R,  Go.  42  Pa.  310;  Heise 
V.  Pa.  R.  Go.  62  Pa.  67;  Beale  v.  Pa.  R.  Co. 
86  Pa.  509;  Davis  v.  R.  Go.  5  Cent.  Rep.  903, 
114  Pa.  814;  O^Brien  v.  Pa.  8.  V,  R.  Co.  11 
Cent.  Rep.  679,  119  Pa.  184.  i 

The  location  of  a  railroad  vests  a  right  to 
damages  which  is  personal  and  does  not  run 
with  land  or  pass  by  deed.  Subsequent  pur- 
chasers or  tenants  take  with  notice  and  subject 
to  the  easement 

Campbell  v.  Phila.  108  Pa.  300;  Tenhrooke  v. 
Jahice,  77  Pa.  892;  MeFadden  v.  Johnson,  72 
Pa.  886;  All^heny  <fe  P.  Turnpike  Road  0>.  v, 
Brosi,  2^  Pa.  82;  Ba^is  v.  R.  Go.  5  Cent.  Rep. 
908,  114  Pa.  808. 

Williams,  /.,  delivered  the  opinion  of  the 
court; 

When  a  railroad  company  locates  its  lines  of 
road  over  the  lands  of  private  owners  it  secures 
thereby  a  ri^ht  to  enter  upon  and  occupy  the 
land  covered  by  such  location. 

The  actual  entry  cannot  be  made  until  the 
damages  accruing  to  the  owner  shall  be  paid 
or  secured;  but  the  means  for  ascertaining  the 
damages  are  provided  by  law,  where  the" par- 
ties cannot  agree  upon  them;  and  the  owner 
cannot  prevent  the  exercise  of  the  right  of  emi- 
nent domain  by  the  company. 

But  while  the  owner  has  notice,  by  the  lo(*a- 
tion  of  the  road  over  his  lands,  of  the  purpose 
of  the  com  pan  V  to  appropriate  so  much  as  the 
line  of  the  road  covers,  he  has  no  notice  of  the 


Is  OTS.— Eminent  domain;  lessee  enttUed  to  emtjiU- 
mente. 

The  lessee  of  a  farm  is  entitled  to  a  growiner  crop 
which  matures  duringr  the  term  of  lease,  unless  the 
lessor  reserves  it  in  the  lease.  Emery  v.  Fugina,  68 
Wis.  505. 

During  bis  tenaboy,  the  lessee,  as  against  the 
lessor,  is  entitled  to  the  crops.  Middlebrook  v.  Cor- 
win,  15  Wend.  160.  Contra,  it  seems,  as  to  wheat 
straw.  Fobes  v.  Shattuck,  22  Barb.  568,  STB;  Stock- 
well  v.  Phelps,  84  N.  Y.  963, 386;  Harris  v.  Frink,  49 
N.  Y.  24,  30;  2  Bl.  Com.  145.  See  Rule  of  the  Roman 
Law,  Inst.  lib.  11,  T.  1,  fi  86;  Sloan,  Landlord  & 
Tenant,  p.  61. 

Emblements  include  only  crops  actually  in  the 
ground.  The  labor  of  ploughmg  and  manuring 
will  be  lost  if,  when  the  tenant  first  knows  tenancy 
is  to  end,  the  seed  has  not  been  sown.  Stewart  v. 
Doughty,  9  Johns.  108;  Reeder  v.  Sayre,  70  N.  Y. 
180, 185. 
8  L.  R.  A. 


On  grounds  of  a  public  policy,  in  order  that  an 
unforeseen  termination  of  their  interest  may  not 
cause  them  to  lose  the  fruits  of  their  industry, 
tenants  at  wUl,  as  well  as  tenants  for  life,  or  their 
representatives,  except  where  the  tendency  ends 
by  the  voluntary  act  of  the  tenant,  are  entitled, 
when  their  tenancies  end,  to  emblements— that  is  to 
the  annual  crops  produced  by  the  labor  of  the  ten> 
ant,  which  have  been  sown  before  the  time  when 
the  tenant  has  knowledge  that  his  lease  is  to  termi- 
nate. Samson  v.  Rose,  65  N.  Y.  411, 416:  Whitmarsh 
V.  Cutting,  10  Johns.  360.  See  2  Rev.  Stat.  83,  subd. 
6, 6;  Harris  v.  Frink,  40  N.  Y.  24,  34;  Witt  v.  New 
York,  6  Robt.  441, 440;  Powers  v.  Ingraham,  3  Barb. 
576. 

For  the  purpose  of  gathering  and  carrying  away 
these  crops  he  has  a  right,  after  his  tenancy  ends, 
"of  ingress,  egress  and  regress."  Shepard  v.  Phil- 
brick,  2  Denio,  174;  Powere  v.  Ingraham,  3  Barb.  576. 
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time  when  actual  poaseflsion  will  be  required. 
He  may  doubtless  abandon  the  land  covered 
by  tbe  line  as  located  tolhe  company  and  pro- 
ceed to  bave  bis  damages  assessed;  or  be  may 
wait  for  tbe  company  to  take  tbe  initiative  and 
continue  meantime  to  occupy  and  cultivate  it. 
If  he  takes  the  latter  branch  of  tbe  alternative 
tbe  crops  planted  after  the  location  and  before 
notice  or  bond  given  by  tbe  railroad  company, 
are  proper  subjects  for  compensation. 

Tbe  reason  for  this  is  that  it  may  be  months 
or  even  years  after  tbe  location  of  the  line  be- 
fore tbe  company  will  be  ready  to  enter  upon 
the  land  for  purposes  of  construction  or  to 
take  tbe  steps  necessary  for  the  assessment  of 
damages,  and  tbe  owner  has  a  right  to  remain 
in  possession  until  actual  appropriation  of  his 
land  by  tbe  company.  This  was  beld  in  Oil- 
more  v.  PiiUimrgh  Aiilroad  Company,  104  Pa. 
275,  and  has  been  recognized  in  other  cases. 

If,  therefore,  Krider  had  made  no  lease  of 
his  land,  but  continued  to  cultivate  it  himself, 
he  would  bave  been  entitled  to  claim  damages 
as  well  for  the  loss  of  growing  crops  as  for  the 
injury  done  to  the  land,  provided  the  crops 
had  been  planted  before  bond  given  or  notice 
of  an  intent  to  enter  upon  tbe  construction  of 
the  road. 

But  Krider  made  a  lease  to  Lafferty,  and  the 
tenant  planted  the  crops  that  were  destroved. 
Ue  had  notice  of  the  fact  that  a  line  had  been 
located  over  tbe  land.   The  court  so  found  and 


we  think  the  evidence  was  sufficient  to  justify 
tbe  finding,  but  it  is  not  alleged  that  be  bacl 
any  notice  of  the  time  when  the  company  in- 
tended to  make  an  actual  entnr.  So  far  as  be 
bad  notice  he  was  of  course  affected  by  it,  and 
he  cannot  now  be  beard  to  complain  that  the 
value  of  his  term  has  been  diminished  and  bis 
just  expectations  disappointed  by  a  circum- 
stance of  which  be  had  full  notice  and  which 
bis  lease  shows  bad  been  considered  before  he 
executed  it;  but  being  without  anv  notice  of 
the  time  when  bis  possession  would  be  inter- 
fered with,  be  had  tbe  same  right  to  occupy 
and  cultivate  that  his  lessor  could  have  exer- 
cised if  tbe  lease  bad  not  been  made. 

The  lease  transferred  the  possession  with  tbe 
attendant  right  to  cultivate  from  the  lessor  to 
tbe  lessee,  and  tbe  right  to  be  paid  for  an  in- 
jurv  done  to  growing  crops  passed  with  the 
right  to  plant  them. 

When  the  railroad  company  made  its  entry 
upon  the  land,  it  found  Lafferty  in  possession 
and  his  crops  in  tbe  ground.  It  was  fixed  with 
notice  of  bis  lease  by  bis  possession,  and  it 
could  not  discharge  its  liability  to  him  by  pay- 
ment to  bis  landlord. 

This  branch  of  the  plaintiff's  claim  seems  to 
bave  escaped  the  attention  of  tbe  court  below : 
and  for  this  reason  only  tlte  judgment  of  nonsuit 
must  be  reversed,  and  a  venire  facias  de  novo 
atoarded. 
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^The  Clipar  Bfakers  Unioiiv  bavin?  many 
thousands  of  members,  adopted  or  agreed  upon  a 
certain  symhol  or  device  to  be  used  by  their  sev- 
eral members,  by  placing  it  on  boxes  of  cigars 
made  by  such  members,  such  device  not  Indicat- 
ing by  what  persons  the  cigars  are  made,  but 
only  that  they  are  made  by  some  member  of  one 
of  such  unions,  the  right  to  use  the  device  belpng- 
ingequally  toeach  ofall  the  members  and  con- 
tinuing only  while  the  person  remains  a  member. 
HieZd,  not  a  legal  trademark. 

(MitcheU  and  Vanderburgh^  J  J.,  dissent.) 

(March  U,  1889.) 

APPEAL  hy  defendants,  from  an  order  of 
the  District  Court  of  Ramsey  County  over- 
Tulmg  a  demurrer  to  the  complaint  in  an  ac- 
tion to  enjoin  the  use  of  an  alleged  trademark 
and  for  an  account  of  sales.    Heroersed, 

♦Head  note  by  GiLmxAN,  Ch,  J. 


The  facts  sufficiently  appear  in  the  opin- 
ion. 

Mr,  T,  R.  Palmer,  for  appellants: 

The  object  selected  as  a  traaemark  does  not 
become  such  by  a  mere  act  of  selection.  Some- 
thing more  is  requisite  to  perfect  an  act  of 
adoption  which  is  the  union  of  the  abstract 
representation  of  the  object  with  a  vendible 
commodity.  Instantly  the  inchoate  right  be- 
comes perfect  and  title  rests  in  the  appropri- 
ator. 

Browne,  Trademarks,  2ded.  g§  53-57,  801, 
817-820;  Schneider  v.  Williams,  13  Cent.  Rep. 
255,  44  N.  J.  Eq.  391;  Upton,  Trademarks,  p. 
26. 

The  trademark  which  is  entitled  to  protec- 
tion must  be  such  as  will  identify  the  article  to 
which  it  is  affixed,  as  that  of  the  person  accept- 
ing it,  and  distinguish  it  from  others. 

Browne,  Trademarks.  2d  ed.  §§  29,  304. 

A  trademark  cannot  be  used  by  two  persons 
having  no  interests  in  common,  where  it  is  af- 
fixed to  similar  goods  manufactured  or  sold  by 
each. 

Id,  §  460. 

The  label  in  question  is  simpl}'  descriptive  of 
tbe  manner  of  production  ana  of  quality,  and 


ycfrE.— Trademark;  appropriation  of, 
A  trademark  must,  either  by  Itself  or  by  associa- 
tion, point  distinctively  to  the  origin  or  ownership 
et  the  article  to  which  it  is  applied.  Goodyear's 
India  Rubber  Glove  Mfg.  Co.  v.  Goodyear  Rubber 
Co.  128  U.  8. 60B  (32  L.  ed.  63S). 

if  it  appear  that  the  device,  mark  or  symbol  was 
a<lopted  and  placed  upon  the  article  for  the  pur- 
pose of  indicating  its  dJaas,  grade,  style  or  quality, 
8L.R.A. 


or  for  any  purpose  other  than  a  reference  to  or  in- 
dication of  its  origin  or  ownership,  it  cannot  be 
upheld  as  a  trademark.  Lawrence  Mfg.  Co.  v. 
Tenn.  Mfg.  Co.  31  Fed.  Rep.  776.  See  Rumford 
Chemjcal  Works  v.  Muth,  1  L.  R.  A.  44  note,  36  Fed. 
Rep.  624;  Coats  v.  Merrick  Thread  Co.  1  L.  R.  A. 
616, 36  Fed.  Rep.  324. 

As  to  protection  of  brands  see  Menendez  v.  Holt, 
128  U.  S.  614  (82  L.  ed.  526),  30  Alb.  L.  J.  7. 
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an  advertisement  for  the  cigar  makers  unions, 
and  cannot  be  protected  as  a  trademark. 

Browne,  Trademarks,  §§  29,  161-164;  Bur- 
ton V.  Stratum,  12  Fed.  Rep.  696  and  note; 
Shaw  Stocking  Go.  v.  Maek,  12  Fed.  Rep.  707 
VLudiTiotjQ'y  Amoskeag  Mfg.  Co.  v.  Trainer,  101 
U.  8.  51  (25  L.  ed.  998);  HoOetter  v.  Fries,  17 
Fed.  Rep.  620;  Wilcox  A  O.  Sewing  Mach.  Co. 
V.  The  Gibbons  Frame,  17  Fed.  Rep.  628;  Stokes 
V.  Landgraff,  17  Barb.  608;  Clarkv.  Clark,  25 
Barb.  77;  FalkinhuTv  v.  Lueif,  85  Cal.  52; 
Choynski  v.  Cohen,  89  Cal.  501;  Burke  v.  Cas- 
sin.  45 Cal.  467;  Eggers  v.  Hink,  63  Cal.  445;  At- 
larUic  Milling  Co.^.  Eobinson,  20  Fed.  Rep. 217. 

To  entitle  a  name  to  equitable  protection  as 
a  trademark,  the  right  to  its  use  must  be  ex- 
clusive, and  not  one  which  others  ma^  employ 
with  as  much  truth  as  those  who  use  it. 

Bel.  &  H.  Canal  Co.  v.  Clark,  80  U.  8.  18 
Wall.  811  (20  L.  ed.  581). 

Imposition  on  the  public  alone  is  not  ground 
for  action. 

Browne,  Trademarks,  §  884;  Schneider  v. 
WiUiams,  18  Cent.  Rep.  265,  44  N.  J.  Eq.  891 
and  cases  cited;  Bixon  Crucible  Co.  v.  Guggen- 
heim, 2  Brewst.  821. 

Mr.  E.  St*  Julien  Coz«  for  respondent: 

The  whole  label,  including  the  words  '*  Union 
Made  Cigars,"  device,  vignette  and  eagle,  with 
stars  and  arrows,  and  surrounded  by  a  scroll 
and  inscription  "Cigar  Maker's  International 
Union  of  America,"  with  the  name  of  the  pres- 
ident of  the  association,  the  local  stamp, 
with  the  words  '*Local  8tamp,"  and  number  of 
union,  and  containing  notice  by  whom  the 
cigars  were  made,  together  with  the  certificate 
thereon— all  of  which  taken  together,  is  a  pro- 
prietary stamp  and  label,  and  as  such  it  is  pro- 
tected. 

Holmes  V.  Mfg.  Co.  87  Conn.  278;  Amoskeag 
MJg.  Co.  V.  Gamer,  55  Barb.  151;  Coddington, 
Trademarks. 

The  corporate  name  of  a  corporation  is  a 
trademark,  and  on  every  consideration  of  pri- 
vate justice  and  public  policy  will  be  protected 
to  the  same  extent  as  an  individual. 

Holmes  v.  Mfg.  Co.  87  Conn.  278;  Newby  v. 
Oregon  Cent.  B.  Co.  1  Deady,  609;  Coddington, 
Trademarks,  f^  681  et  seq. 

The  plaintiff  has  adopted  this  label;  and  as 
propertv  exists  in  a  label,  plaintiff  is  entitled  to 
protection. 

8ee  5  Field,  Lawyers'  Briefs,  §  508  et  seq.; 
Pierce  v.  GuiUard,  68  Cal.  68. 

If  the  plaintiff  as  a  corporation  has  the  right 
to  adopt  a  trademark,  a  court  of  equity  will 
giant  an  injunction  against  those  who  infringe 
upon  it. 

Upton,  Trademarks,  10;  Coddington,  Trade- 
marks, §  17  et  seq.;  American  Trademark  Cases, 
No.  79,  p.  477,  an  exhaustive  case  on  the  whole 
subject;  Browne,  Trademarks,  151  etseq.\  New- 
man V.  Altord,  51  N.  Y.  189:  Candee  v.  Beere, 
54  111.  489;  Partridge  v.  Menck,  2  Barb.  Ch .  101 ; 
Bell  V.  Locke,  8  Paige,  75,  84  Am.  Dec.  871; 
St.  Louis  Piano  Mfg.  Co.  v.  Merkel,  1  Mo,  App. 
805;  Adams,  Trademarks,  18;  Ludlow  &  Jay, 
Trademarks,  §^  80,  46, 112,  811,  450, 678;  ^w- 
oskeag  Ji(fg.  Co.  v.  Trainer,  101  U.  S.  58  (25  L. 
ed.  994);  Delaware  db  H.  Canal  Co.  v.  CWrk,  80 
U.  8.  18  Wall.  811  (20  L.  ed.  581);  Bobertson  v. 
Berry,  50  Md.  691,  88  Am.  Rep.  828. 

The  law  protects  a  person  in  the  exclusive  en- 
8  L.  R  A.  , 


joyment  of  a  trademark,  as  a  private  right  and 
interest,  independent  of  an^  statutory  provis- 
ion. The  skill  and  ingenuity  of  a  partv  may 
be  manifested  in  names,  signs,  brands,  labels, 
words  or  other  devices  ufed  to  advertise  his 
business  or  goods;  and  such  devices  or  trade- 
marks, thus  first  adopted  and  used  by  a  party 
become  his  exclusive  right,  and  no  other  per- 
son  can  lawfully  appropriate  or  use  them. 

Field,  Damages,  g  726;  Boardman  v.  Meri- 
den  Britannia  Co.  85  Conn.  402;  Taylor  v.  Car- 
penter, 11  Paise,  292;  Coddington,  Trade- 
marks, §  20;  Marsh  v.  Billings,  7  Cush.  322; 
Moxie  Nerve  Food  Co.  v.  Beach,  83  Fed.  Rep. 
248;  Stokes  v.  Landgraff,  17  Barb.  608;  Taylor 
V.  Carpenter,  8  8tory.  49B;  Coffeen  v.  Brunton, 

5  McLean,  266;  Gillott  v.  Esterbrook,  48  N.  Y. 
874;  Ferguson  v.  Bawl  Mills,  7  Phila.  268. 

A  person  may  acquire  a  trademark  in  his 
own  name,  especially  if  in  connection  with 
other  words  descriptive  of  the  article  manufact- 
ured, or  in  a  mere  fictitious  name  with  particu- 
lar devices  used  with  it. 

GiUU  V.  HaU,  Cox,  Trademark  Cases,  596; 
FWdns  V.  Mackman,  18  Blatchf.  440;  Pratfs 
App.  10  Cent.  Rep.  596,  117  Pa.  401;  Ayer  v. 
Hall,  8  Brewst.  509;  Probaseo  v.  Bouyon,  1  Mo. 
App.  241;  Williams  v.  Pence,  26  How.  Pr.  386; 
Bams  V.  KendaU,  2  R.  I.  666. 

An  arbitrary  word  not  descriptive  of  charac- 
ter or  quality  will  be  protected. 

Bel.  <St  H.  Canal  Co.  v.  Clark,  80  U.  8.  13 
WaU.  811  (20  L.  ed.  581);  Amoskeag  Mfg.  Co. 
V.  Trainer.  101  U.  8.  61  (26  L.  ed.  993);  Hier 
V.  Ahraliams,  82  N.  Y.  519;  GilloU  v.  Skter- 
brook,  48  N.  Y.  874;  Smith  v.  Sixbury,  25  Hun. 
282;  Bams  v.  Kendall,  2  R  I.  566;  Selchow  v. 
Baker,  98  N.  Y.  60;  Messerole  v.  Tynberg,  4 
Abb.  Pr.  N.  8.  410. 

Words,  devices,  etc.,  are  entitled  to  protec- 
tion in  equity  when  adopted  b^  a  party,  and 
their  violation  to  redress  at  law,  independent  of 
legislation. 

Hier  v.  Abrahafns,  82  N.  Y.  619;  8edgwick, 
Damages,  578,  note. 

There  is  no  question  of  dissimilarity  raised 
between  the  forged  and  the  genuine  (abel  by 
the  demurrer,  no  denial  of  the  fraud  attempted 
by  plaintiff  or  the  intent  and  purpose  to  de- 
fraud. The  defendants'  purpose  to  deceive 
the  public  is  not  denied.  All  are  admitted  by 
the  demurrer.  Then  the  rule  applies  that  the 
fraud  or  deception  in  the  name  or  use  of  simi- 
lar words,  symbols  or  devices  is  intended  es- 
pecially to  injure  both  the  plaintiff  and  the 
public,  by  means  of  forgery,  and  fraudulent 
imitation  by  the  defendants.  Injunction  cer- 
tainly must  lie. 

Coleman  v.  Crump,  70  N.  Y.  578- Sebastian, 
Trademarks,  7,  64;  Lea  v.  Woff,  15  Abb.  Pr. 
N.  8.  1,  1  Thomp.  &  C.  626:  Popham  v.  Cole. 
66  N.  Y.  69,  28  Am.  Rep.  22:  TaUcot  v.  Mo<yre, 

6  Hun  (N.  Y.)  106;  BlackweU  v.  Crabb,  8<^  L.  J. 
N.  B.  Ch.  504:  Cope  v.  Ekans,  L.  R.  18  Eq. 
188,  80  L.  T.  N.  8.  292;  EUis  v.  Zeilin,  42  Ga. 
91;  Black7ceU  v.  Wright,  78  N.  C.  810;  McCart- 
ney V.  Gamhart,  46  Mo.  598;  Holmes  v.  Jt(fg, 
Co.  87  Conn.  278,  9  Am.  Rep.  824;  Amoskeag 
Mfg.  Co.  V.  Garner,  66  Barb.  151. 

By  many  courts  a  label  is  held  not  to  be  a 
trademark,  yet  it  is  entitled  to  protection. 

Curtis  V.  Bryan,  2  Daly,  812;  Coddington, 
Trademarks,  §  496  et  seq. 
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Its  exclusive  use  is  protected  both  as  to  the 
party  claiming  it  and  to  the  public  from  fraud 
m  its  use  by  others. 

CoddiDgtOD,  Trademarks,  §g  900etseq,,  810, 
730;  lietoman  v.  Altard,  51  N.  Y.  189. 

And  this  protection  extends  to  one  who  may 
not  even  have  the  exclusive  right  to  the  use  of 
the  label,  etc. 

Newman  v.  Alwrd,  51  N.  Y.  189;  Codding- 
ton.  Trademarks.  §^  86,  310;  CoUin*  v.  Rey- 
noids.  Am.  Trademark  Cases  No.  41,  approving 
Kinney  y,  BoMh,  16  L.  R.  N.  S.  596. 

Where  one  sold  tobacco  and  pipes,  packed  hi 
boxes  upon  which  were  labels  or  descriptions 
of  similar  character  to  those  of  plaintiff,  it 
was  held  a  violation  of  plaintiff's  rights. 

Coddington,  Trademarks,  606,  and  au- 
thorities; H<me  V.  Hofoe  Mach,  Co.  50  Barb. 
286.  8ee  also  Landreth  v.  Landreth,  22  Fed. 
Rep.  41;  EOes  v.  f^islie,  23  Blatchf.  476,  27 
Fed.  Rep.  22;  Bayal  Baking  Patcder  Co,  v.  Sher 
ritt,  59  How.  Pr.  17;  Brown  v.  Mercer,  5  Jones 
&  8.  265;  Fleisehmann  v.  Sefiuekmann,  62 
How.  Pr.  92. 

The  words  "Union  Made  Cigars"  are  descrip- 
tive of  themselves,  both  of  origin  and  owner- 
ship. It  is  fairly  inferable  that  the  cigars  are 
nuanufactuied  by  union  society  men,  and  until 
the  contrary  is  shown  imports  ownership  in  the 
plaintiff. 

See  No.  58  Am.  Trademark  Cases. 

Fraudulent  piracy,  coupled  with  possibility 
of  deception  is  all  that,  ana  more  than,  is  neces- 
sary for  equitable  interference. 

Cox,Trademark  Cases,Nos.  58,  65, 72,  84,  etc. 

A  court  of  equity  will  enjoin  unlawful  com- 
petition in  a  trademark  by  reason  of  a  simulat- 
ed label,  or  of  the  appropriation  of  a  name. 

Bvrion  v.  Stratum,  12  Fed.  Rep.  696;  How- 
ard V.  HenriqueM,  8  Sandf.  725;  Woodward  v. 
Lasar,  21  Cal.  448;  Hoioe  v.  Searing,  10  Abb. 
Pr.  264;  McCardel  v.  Ptck,  28  How.  Pr.  120; 
Williams  v.  Johnson,  2  Bosw.  1;  Iktvis  v.  Ken- 
daU,  2  R  I.  566. 

It  is  said  that  words  expressive  only  of  name 
or  quantity  cannot  be  appropriated.  But  if 
the  primary  object  of  the  trademark  be  to  in- 
dicate origin  or  ownership,  and  the  ffoods  have 
obtained  a  wide  sale,  the  mark  indicative  of 
quality  will  not  deprive  the  claimant  of  his 
ri^t  to  it  as  a  trademark. 

Burton  v.  Stratton,  12  Fed.  Rep.  696;  U.  8. 
V.  Boehe,  1  McCrary,  885.  See  Coddington, 
Trademarks,  g  17  et  sea.;  Am.  Trademark  Cases 
No.  79,  page  477,  and  authorities  cited. 

A  voluntary  association  has  the  right  to 
adopt  a  label  or  trademark  for  the  products  of 
its  skill,  to  be  used  by  the  persons  who  employ 
the  labor  of  the  crait,  to  the  entire  exclusion 
of  the  use,  in  similar  manner,  by  others  who 
do  not  belong  to  such  association,  and  who  do 
not  employ  its  labor. 

Amoskeag  Mfg,  Co,  v.  Trainer,  101  U.  8.  53 
(25  L.  ed.  994);  Beatty  v.  KurK  27  U.  S.  2 
Pet.  566  (7  L.  ed.  521).  See  also  opinions  in 
Oigar  Makers  Union  v.  Link,  Ci^r  Makers 
Off.  Jour.  Nov.  1886;  Renkert  v.  Bamberger, 
Cigar  Makers  Off.  Jour.  Apr.  1887  ;  Strasser 
V.  Mcandis,  11  Cent.  Rep.  461,  108  N.  Y.  611; 
Bioeie  V.  AViwrn,  7  N.  Y.  8.  R.  87;  Moe  v.  Alter 
Broa,^  Cigar  Makers  Off.  Jour.  Feb.  1888 ; 
A€erp  V.  MeikU,  81  Ky.  78. 
8L.RA. 


GilfllUiit  Ch.  /..delivered  the  opinion  of 
the  court: 

This  case  stands  od  a  demurrer  to  the  com- 
plaint. The  only  ground  of  demurrer  neces- 
sary to  consider  is  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of 
action. 

Whatever  may  be  said  or  thought  of  the  con- 
duct of  the  defendants,  in  the  matter  of  honesty 
and  good  morals,  in  using  the  peculiar  symbol 
adopted  by  the  plaintiff  and  those  it  represents, 
to  indicate  the  goods  manufactured  by  them, 
the  case  must  l^  decided  on  considerations  of 
strict  legal  right  of  the  plaintiff  in  that  symbol 
as  a  thing  of  property. 

Fi'om  the  allegations  of  the  complaint  it  ap- 
pears that  cigar  makers  throughout  the  United 
States,  amounting  to  many  thousand  in  num- 
ber, have  joined  themselves  into  local  associa- 
tions called  local  unions,  of  which  this  plaintiff 
is  one,  it  being  incorporated  for  the  purpose  of 
such  association  or  union;  and  that  the  various 
local  unions  are  in  some  way  ioined  together 
forming  what  is  called  **The  Cigar  Makers  In- 
ternational Union;"  and  that  the  latter  and  the 
state  or  local  unions  have  devised  and  adopted 
a  certain  symbol  which  the  complaint  clainiM 
to  be  a  legal  trademark  for  the  exclusive  use 
and  protection  of  the  cigar  makers  who  are 
members  of  such  unions  and  of  those  manu- 
facturers and  others  who  employ  them. 

It  does  not  appear  that  either  the  plaintiff  or 
any  one  of  said  unions  is  a  business  corpora- 
tion, association  or  partnership  for  tiie  purpose 
of  or  engaged  in  the  manufacture  or  sale  of 
cigars.  We  gather  from  the  complaint  Uiat 
anyone  Joining  any  of  said  local  unions  thereby 
acquires  the  n^ht  to  use  the  device,  and  that 
his  right  contmues  so  long  as  he  remains  a 
member  of  said  union  and  ceases  when  he  ceases 
to  be  such  member;  that  a  manufacturer  em- 
ploying others  acquires  the  right  to  use  it  only 
by  employing  members  of  some  such  union, 
and  loses  the  right  to  use  it  when  he  ceases  to 
emiploy  such  members. 

There  may,  then,  be  on  one  day  one  hundred 
thousand  (if  there  be  so  many  members  of  such 
union)  who  have  a  right  to  use  the  symbol,  and 
the  next  day  not  a  thousand  (if  the  members  of 
the  unions  shall  have  fallen  so  low);  and  of  those 
whose  right  to  use  it  has  ceased  perhaps  not 
one  has  changed  his  business,  either  as  to  its 
place  or  the  kind  or  quality  of  cigars  made  by 
him. 

And  it  may  be  that  no  two  entitled  to  put  the 
symbol  on  the  ci^;ars  made  by  them  are  in  any 
way  connected  m  business.  They  may  tie 
rivals  in  busineSsS,  the  knowledcre  and  skill  of 
one  pitted  against  the  knowledge  and  skill  of 
the  other,  and  the  interests  of  one  adverse 
to  the  interest  of  the  other. 

The  right  to  use  it  does  not  seem  dependent 
on  the  fact  that  the  individual  either  makes  or 
sells  cigars  for  himself.  He  may  place  it  on 
boxes  of  cigars  in  which  he  has  no  interest 
whatever. 

The  right  to  use  it  does  not  seem  to  be  trans- 
ferable with  the  business  in  which  it  may  have 
been  used.  When  placed  on  a  box  of  cigars 
the  symbol  does  not  indicate  the  kind  or  qual- 
ity nor  by  whom  made;  anyone  seeing  it  on  a 
box  of  cigars  (however  familiar  he  may  be  with 
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|he  use  of  it)  could  not  tell  "who  of  the  many 
thousands  of  individuals  authorized  to  use  it  had 
made  or  caused  to  be  made  the  cigars  in  the 
box.  All  that  he  could  learn  from  it  is  that 
the  cigars  were  made  by  some  one  of  the  many 
thousand  entitled  .to  use  the  symbol.  In  other 
words  the  symbol  indicates  only  that  the  per- 
son using  it  is  one  of  the  many  thousand  mem- 
bers of  the  ci^r  makers  union. 

The  right  m  trademarks,  or  the  exclusive 
right  to  use  certain  symbols  or  devices  placed 
upon  goods  offered  for  sale  is  property;  hence, 
the  law  affords  a  remedy  to  the  owner  against 
one  who  violates  the  right.  A  trademark  con- 
sists of  a  word,  mark  oc^ device  adopted  by  a 
manufacturer  or  vendor  to^  distinguish  his  pro- 
ductions from  other  productions  of  the  same 
article.  Hostttter  v.  Fries,  17  Fed.  Rep.  620. 
"  The  theory  on  which  the  right  to  it,  as  prop- 
erty, is  based,  is  that  a  man  mav  have  acquired 
a  reputation  for  excellence  in  the  manufacture 
or  preparation  of  a  certain  article  for  sale, 
which  reputation  may  be  the  source  of  profit 
to  him.  In  the  enjoyment  of  this  reputation 
and  of  the  benefit  and  pecuniary  advantages 
thereof,  he  ought  to  be  protected,  as  he  ought 
to  be  and  is  in  the  advantage  of  the  goodwill  of 
a  business  established  by  him.  And  so  that 
the  purchasing  public  may  know  the  origin  of 
such  articles  when  offered  for  sale,  ana  that 
they  are  of  his  manufacture  or  preparation, 
he  may  adopt  and  place  on  them,  as  the  index 
of  thefr  ori^,  some  device  or  symbol  not  used 
bv  others  upon  similar  articles,  which,  by  such 
adoption  and  by  use  in  connection  with  his  ar- 
ticles, come  to  be  known  as  representing  that 
the  articles  on  which  they  are  placed  are  made 
or  prepared  by  him,  just  as  his  signature  to  a 
business  paper  is  an  assurance  to  others  that  he 
executed  it.  It  has  indeed  been  likened  to  his 
business  autograph. 

The  wrong  for  ^hich  a  remedy  is  given  con- 
sists in  misrepresenting  to  the  public  by  the  use 
of  his  trademark,  goods  or  wares  of  another 
as  having  been  made  by  the  true  owner  of  the 
mark,  and  thereby  depriving  him  to  a  greater 
or  less  extent  of  the  benefit  of  the  goodwill  of 
his  establishment,  and  the  reputation  that  he 
has  given  the  articles  made  by  him.  Stokes  v. 
Landgraff,  17  Barb.  608. 

It  is  essential  that  the  symbol  or  device  shall 
be  adopted  to  distinguish  the  productions  of  the 
manufacturer  or  vendor  from  those  of  others, 
and  it  must  so  distinguish  them.  ''The  trade- 
mark must,  either  itself  or  by  association,  point 
distinctly  to  the  origin  or  ownership  of  the 
article  to  which  it  is  applied."  Del.  d  H,  Ca- 
nal Co.  V.  Clark,  80  U.  S.  18  Wall.  811  (20  L. 
ed.  581). 

It  must  indicate  to  those  familiar  with  its 
use  and  purpose,  by  or  for  whom  the  article 
was  made,  produced,  or  prepared  for  sale.  If 
such  be  not  its  purpose  and  meaning  it  fails  of 
being  a  lefsral  trademark. 

The  right  to  it  cannot  exist  as  a  mere  abstract 
right,  independent  of,  or  disconnected  from 
tbe  business  in  which  it  is  used.  It  is  not  prop- 
erty except  as  an  incident  to  such  business.  It 
cannot  be  transferred  except  with  the  business. 
Congress  d  E.  Spring  Co,  v.  High  Bock  Congress 
Spring  Co.  57  Barb.  526;  Dixon  OrueiMe  Co.  v. 
Guggenheim,  2  Brewst.  321;  Lockwood  v.  Bost- 
wick,  2  Daly,  521;  Derringer  v.  Plate,  29  Cal.  I 
8L.R.A.. 


292;  McVeagh  v.  Valencia  Ciga/r  Factory,  82 
Pat.  Off.  Gaz.  1124;  Price*  Stew.  Am.  Trade- 
mark Cases,  970. 

In  this  particular  it  resembles  the  goodwill 
of  a  business. 

One  having  acquired  the  right  to  a  trade- 
mark in  the  business  of  manufacturing,  or  pre- 
paring a  particular  article  for  sale,  may  sell  the 
trademark  with  the  business,  but  not  separate 
from  it. 

Apply  the  foregoing  definition  ande^ntials 
of  a  Je^l  trademark  to  the  facts  of  this  case, 
and  it  is  apparent  that  the  device  in  question 
cannot  be  a  trademark,  and  the  right  totise  it, 
as  such  right  is  shown  by  the  complaint,  is  not 
property  but  a  mere  personal  privilege,  or 
rather  the  use  of  it  on  cigars  is  only  an  adver- 
tisement of  the  fact  that  the  person  using  it  is 
a  member  of  one  of  the  cigar  makero  unions. 

Clearly,  to  indicate  what  person,  firm  or  cor- 
poration made  the  cigars  in. any  box  on  which 
the  mark  is  placed,  is  not  the  purpose  of  its 
adoption  and  use.  Its  purpose  is  only  to  indi- 
cate memberahip  in  the  union.  The  complaint 
claims  for  the  international  and  local  unions  the 
right  to  the  trademark,  and  the  right  to  confer 
the  privile^  of  using  it  on  those  they  admit  to 
membership;  but  it  does  not  appear  that  they 
were  ever,  as  unions,  engaged  in  manufacture 
or  trade,  or  that  t)iey  were  formed  for  any  such 
purpose. 

The  case  comes  just  to  this:  the  cigar  makers 
have  formed  themselves  into  associations:  and 
to  secure  to  the  membera  whatever  benefit  in 
their  business  the  fact  of  membership  may  give 
them,  they  agree  on  a  certain  device  to  be 
placed  on  their  productions  as  a  sign  of  mem- 
bership. 

We  might  suppose  any  other  association  of 
persons— a  church,  the  order  of  free  masons,  or 
odd  fellows — to  agree  that  its  several  members 
shall  put  a  particular  device  on  articles  manu- 
factured by  them  for  sale,  so  that  the  membera 
may  mutually  assist  each  other  by  means  of 
such  device.  Now,  the  right  to  use  such  a  de- 
vice being  got  merely  by  joining  the  associa- 
tion, and  not  depending  at  all  on  the  person 
having  earned  a  reputation  or  goodwill  for  the 
manufacture  of  the  particular  article,  could  not 
be  regarded  as  a  lawful  trademark. 

Such  a  case  would  not  materially  differ  from 
this.  It  is  true  the  membera  of  the  unions  are 
all  engaged  in  the  same  kind  of  business,  to 
wit:  the  making  of  cigars.  But  they  arc  not 
engaged  in  business  together.  The  business 
and  business  interests  of  one  are  as  distinct  from 
those  of  another  as  though  they  followed  en- 
tirely different  kinds  of  business. 

In  these  particulars  the  device  is  wanting  in 
the  essential  characteristics  of  a  legal  trade- 
mark: 

First,  it  is  not  adopted  nor  used  to  indicate  by 
what  peraon  the  articles  were  made,  but  merely 
to  indicate  memberahip  of  a  certain  association. 

Second,  its  use  is  not  enjoyed  as  an  incident 
to  any  business,  and  the  right  to  use  it  cannot 
be  transferred  even  with  the  transfer  of  the 
business  in  which  it  may  have  been  employed. 
The  right  to  use  it  can  De  acquired  only  by  be- 
coming a  member  of  one  of  the  unions  or  em- 
ploying those  who  are  membera,  and  lost  only 
by  ceasing  to  be  a  member  or  to  employ  meni- 
bera. 
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Third,  there  is  no  exchisiyeness  in  the  uae  or 
light  to  use,  which  is  necessary  to  a  legal  trade- 
mark. Browne,  Trademarks,  §§  148,  809,  8d4. 

Any  one  of  many  thousands  of  persons  no 
way  connected  in  business,  and  perhaps  un- 
known to  each  other,  has  an  equal  right  to  its 
use. 

Order  r^eened 

Mitchell,  t/1,  dissenting: 

While  I  assent  to  the  general  rules  of  law  re- 
garding the  rights  of  property  in  trademarks 
and  labiels  as  laid  down  in  the  opinion  of  the 
court,  yet  it  seems  to  me  that  they  are  not  cor- 
rectly applied  to  the  facts  of  the  case. 

It  appears  from  the  complaint  that  the  cigar 
makers'  union  is  an  association  of  practical  ci- 
gar makers;  that,  by  reason  of  the  experience 
and  care  of  the  members  in  the  manufacture 
of  cigars,  "  union  made  cigars"  have  acquired 
a  bign  reputation  and  have  become  favorably 
and  widely  known  in  the  market  as  a  valuable 
and  reliable  cigar,  and  for  that  reason  command 
an  extefisive  sale,  which  is  a  source  of  great 
profit  to  the  members  of  the  union. 

It  is  undoubtedly  true  that  a  right  of  property 
in  either  a  trademark  or  a  label  cannot  be  ac- 
quired by  mere  selection.  It  must  oIbo  have 
been  applied  to  some  vendible  commodity. 

But  I  cannot  see  why,  even  under  this  rule, 
an  association  whose  members  are  engaged  in 
the  same  trade,  although  not  itself  engaged  as 
an  association  in  the  business  of  manufactur- 
ing, may  not  adopt  a  label  or  other  device  for 
tbeuse  and  ben^t  of  its  members  who  are 
thus  engaged,  to  be  applied  to  articles  produced 
by  them  to  distinguish  them  from  those  pro- 
duced by  others,  so  that  they  may  have  the 
benefit  of  the  superior  reputation  of  their  prod- 
ucts in  the  market,  resulting  from  the  super- 


ior skill  and  care  in  manufacturing  such  arti- 
cles. . 

Neither  do  I  see  why  the  application  of  such 
symbol  by  the  members  to  the  articles  made  by 
themselves  is  not  a  sufficient  application  of  ft 
within  the  rule  suggested;  or  when  thus  ap- 
plied why  it  does  not  suflScientlv  indicate,  with- 
in another  rule  laid  down  in  the  opinion,  the 
origin  of  the  article.  It  shows  that  it  was 
made  by  a  member  of  the  union,  although  not 
the  particular  member  by  whom  made. 

To  my  mind  this  is  the  controlling  question 
in  this  case;  for  if  the  association  can  thus 
adopt  a  label  or  symbol  for  the  use  of  its  mem- 
bers in  this  way,  it  would  seem  necessarily  to 
follow  that  such  use  must  be  limited  to  mem- 
bers. And  the  fact  that  these  members  are  not 
connected  together  in  business  is  unimportant. 

'Hie  whole  system  of  labor  or  trades  unions 
is  comparatively  modem,  and  perhaps  no  case 
can  be  found  in  the  books  involving  a  similar 
state  of  facts.  But  it  is  one  of  the  chief  exce^ 
lendes  of  the  common  law  that  its  principles 
are  capable  of  application  to  new  conditions  as 
they  arise;  and  i  think  that  it  but  needs  a  cor- 
rect application  of  old  principles  to  the  new 
state  of  facts  to  protect  the  membership  of  this 
\mion  in  the  benefits  of  their  superior  skill  and 
experience  as  cigar  makers,  asrainst  the  unfair 
competition  of  one  who  fraudulently  imitates 
or  counterfeits  the  label  adopted  to  distinguish 
their  workmanship  from  that  of  another. 

The  adoption  of  this  label  by  the  union  may 
be  a  mere  device  for  boycotting  those  who  em- 
ploy nonunion  labor;  but  we  cannot  assume 
this  as  against  the  allegations  of  the  complaint, 
which  must  be  here  taken  as  true. 

Vanderburgfhy  J,: 

I  concur  in  the  opinion  of  Justice  Miteh- 
eU. 


NEBRASKA  SUPREME  COURT. 


MISSOURI  PACIFIC  R.  CO.,  Plff. 
in  Err., 

V. 

Morgan  H.  VANDEVENTER  et  al, 
(....  Neb ) 

*L  A  railroad  eompany  operatlngr  a  line  of 
railroad  in  this  State  u  acominon  carrier  and  can- 
not under  the  provisions  of  the  Ck>nstitution,  limit 
Its  liability,  as  such,  by  special  aerreement  with  a 
shipper. 

^  When  upon  a  trial  Incompetent  or  il- 
legal eyidenoe^  but  which  tends  to  prove  the 
case  of  the  side  offeringr  ft,  is  admitted  without  ob- 
jection, and  considered  by  the  jury,  in  agreeing 
upon  their  verdict,  the  incompetency  or  illegality 
of  such  evidence  will  not  be  considered  on  error 
or appeal 

%  When  npon  a  trial  to  a  Jury  immaterial 
or  improper  questions  forspeclal  flndinsrs  are  sub- 
mitted to  a  Jury  at  the  request  of  a  party  af  ter- 
waidscomplaininK,  and  the  Jury  is  discharged 
without  answering  such  questions,— /idd,  error 
without  prejudice. 

(March  20, 1880.) 

ERROR  to  the  District  Court  of  Richardson 
County  (Appleget,  J,),  to  review  a  judg- 
•Head  notes  by  Cobb,  J. 
3L.R.A 


ment  in  favor  of  plaintiffs  in  an  action  broufi;ht 
to  recover  the  value  of  certain  hogs  alleged  to 
have  been  lost  by  reason  of  defendant's  neg- 
ligence while  they  were  in  its  possession  for 
transportation.    Afflrmed. 

The  case  is  sufficiently  stated  in  the  opinion. 

Mesirs,  B,  P,  Wag^g^ner  and  Isham 
Reavis*  for  plaintiff  in  error: 

The  court  erred  in  not  requiring  the  jury  to 
answer  directly  the  questions  put. 

I>oom  V.  Weaker,  16  Neb.  889. 

The  contract  requiring  notice  to  the  railroad 
company  of  the  loss  of  stock  before  the  re- 
mainder was  removed  from  the  car  was 
valid. 

19  Cent.  L.  J.  164;  Wabash,  8t.  L.  d  P,  R. 
Co,  V.  Blaek,  11  Bradw.  465;  Dawson  y.  St, 
Louis,  K.  a  d  N.  R,  Go.  76  Mo.  514;  Mo(/r€  v. 
Great  NortJiem  R.  Co.  8  L.  R.  Ir.  95. 

Mr.  F,  Martin*  for  defendants  in  error: 

The  railroad  company  could  not  limit  its 
liability  as  a  common  carrier. 

Sec.  4,  art.  11,  Const.  Neb.;  Atchison  db  N. 
R,  Co,  V.  Washburn,  5  Neb.  117. 

It  must  be  proved  that  the  shipper  had  notice 
of  and  assent^  to  the  special  contract  of  ship- 
ment requiring  notice  of  the  loss  of  stock. 

Ann,  Stat.  Neb.  1887,  §  5,  art.  1,  p.  558. 
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Cobb*  J.,  delivered  the  opinion  of  the 
court: 

This  action  was  brought  in  the  District  Court 
of  Richardson  County,  bj  the  defendants  in 
error  against  the  plaintiff  in  error,  for  $256.50, 
the  alleged  value  of  fifteen  hogs,  being  part  of 
a  car  load  of  hogs  shipped  b^Uie  defendants  in 
error  over  the  railroad  of  plaintiff  in  error  from 
Stella,  Nebraska,  to  Kansas  City,  Missouri, 
and  which  were  claimed  to  have  been  lost  by 
reason  of  the  negligence  of  the  railroad  com- 
pany. 

The  defendant  in  said  action,  among  other 
defenses,  alleged  in  its  answer  that  no  notice 
was  given  de&ndant  of  such  pretended  loss  of 
hogs  before  removing  the  remainder  from  the 
car  at  Kansas  City,  as  by  the  terms  of  the 
shipping  contract,  plaintiffs  were  bound  to  do 
as  a  condition  precedent  to  a  right  to  demand 
of  defendant  reparation  for  any  loss  which 
might  occur  in  the  shipment  of  said  stock. 

The  cause  was  tried  to  a  jury  which  returned 
a  verdict  for  the  plaintiffs  with  damages  of 
$334.65. 

The  following  interrogatories  were  submitted 
by  t^e  court  to  the  jury  for  special  findings  of 
fact: 

1.  Was  the  company  or  its  agents  guilty  of 
any  negligence  in  the  transportation  of  the 
hogs;'  and  if  the  jurv  answer  "  yes,"  they  will 
say  in  what  particular  the  company  was  neg- 
ligent? 

To  which  the  jury  answered  '*  yes  " — in  the 
delay  of  the  car  containing  the  hogs  from  Hia- 
watha to  Atchison,  Kansas,  of  twenty-four 
hours. 

2.  Was  notice  in  writing  of  the  loss  of  fifteen 
hogs  given  the  defendant  before  the  stock  was 
mingled  with  others  or  removed  from  the  place 
of  destination?— to  which  they  answered,  "We 
don't  know." 

The  defendant's  motion  for  a  new  trial  hav- 
ing been  overruled,  and  iudgment  having  been 
entered  on  the  verdict,  the  cause  is  brought  to 
this  court  on  error. 

The  errors  assigned  are  numerous,  but  such 
only  as  are  discussed  in  the  brief  of  counsel 
will  be  considered.  These  arise  chiefly  upon 
the  construction  and  legal  effect  to  be  given  to 
certain  clauses  in  the  contract  of  shipment,  and 
the  effect  to  be  given  to  the  evidence  introduced 
by  the  defendant  in  the  court  below  as  to  the 
number  of  hogs  shipped  and  the  number  de- 
livered by  the  railroad  company  at  the  place  of 
delivery. 

Morgan  H.  Yandeventer,  one  of  the  plaint- 
iffs, testified,  in  their  behalf,  that  he  shipped  a 
car  of  hogs  on  May  29,  1883,  from  Stella,  Ne- 
braska, to  Kansas  City,  Missouri,  consigned  to 
A.  J.  GilUspie  &  Co. ;  that  there  were  sixty -nine 
hogs  shipped,  and  that  when  the  car  reached 
the  Kansas  City  stock  yards,  there  were  but 
fifty-four;  that  the  average  weight  was  261  lbs. 
and  a  fraction  over;  that  the  hogs  were  worth 
in  the  market  $6.80  per  100. 

On  cross  examination  by  counsel  for  defend- 
ant below,  the  witness  stated  that  he  received 
most  of  the  hogs  the  day  before  he  shipped 
them;  that  he  had  asked  for  a  car,  and  when 
it  was  sent  found  it  was  a  large  thirty-three  feet 
car,  and  that  his  stock  would  not  all  be  in  in  time 
to  ship  that  day;  that  there  were  a  few  hogs 
■^  -expected  that  did  not  come,  and  finding 
A. 


that  he  had  engaged  a  large  car,  he  contracted 
for  more  hogs  to  come  in  the  next  morning;, 
that  he  had  on  his  books  the  names  of  parties, 
who  brought  in  hogs  each  day,  the  number  and 
price  paid,  and  there  were  fifty-three  ho^  came 
m  on  the  first  day;  that  he  separated  the  hogs 
in  the  evening,  and  there  were  no  other  hogs 
in  the  yard  at  the  time;  that  there  were  two 
yards  in  the  north  side  of  the  sbute,  and  he  put 
a  part  in  the  north  side,  a  part  in  the  south- 
west comer  in  the  south  side,  and  cut  out  two 
little  ones  that  he  ^ot  in  by  themselves  .  .  .. 
that  the  next  morning  he  let  them  all  by  to- 
gether and  found  he  had  fifty- three  in  the  yard; 
that  he  received  there,  between  that  and  load- 
ing, time  (referring  to  his  books)  five  from  Wit- 
ters, one  from  Jones,  five  from  McKinnaear 
and  five  from  Dresser,  making  sixteen  that 
morning,  and  making  69  hogs  in  all. 

In  answer  to  the  question,  "When  did  you 
find  out  there  was  a  shortage  in  your  hogs?"' 
— ^the  witness  answered:  **At  that  time  ihey 
(the  plaintiffs)  were  operating  mostly  on  the 
B.  &  M.(6urlington  &  Missouri  R.  R.)  and  had 
their  headquarters  with  Mr.  Lincoln  at  Salem ^ 
All  returns  were  made  to  Mr.  Lincoln  at  that 
time,  and  it  was  two  or  three  days  before  he- 
was  down  at  Salem,  and  when  he  went  there 
Mr.  Lincoln  showed  him  the  bill.  It  was  two 
or  three  days  after  the  shipment."  He  further 
testified,  on  cross  examination,  in  answer  to— 

Q.  What  do  you  know  about  the  reception 
of  (he  hogs  at  Elansas  City?  Who  received 
them? 

A.  A.  J.  Gillispie  is  the  man  we  consigned 
them  to;  he  received  them. 

Q.  He  is  a  commission  merchant? 

A.  Yes. 

Q.  You  consigned  the  hogs  to  him? 

A.  Yes. 

Q.  Did  he  make  any  report  to  ^rou? 

A.  Why,  he  was  not  aware  until  we  ^t  the 
sale  bill,  and  notified  him  that  there  was  a  short- 
age in  the  hogs. 

Q.  What  sfle  bill  do  you  mean? 

A.  The  bill  we  received  from  him  for  the 
sale  of  the  hogs  in  the  yard . 

Q.  He  could  have  got  no  information  from 
the  contract  as  to  the  number;  that  was  *'one 
car  load  of  hogs?" 

A.  Yes,  one  carload;  the  agent  did  not  count 
the  hogs  and  did  not  give  it  in  the  bill. 

Q.  What  did  you  say? 

A.  I  say  at  that  time  the  Missouri  Pacific 
agent  did  not  count  the  hogs.  He  told  me  he 
was  not  required  to  do  so;  for  that  reason,  there 
was  no  number  stated  in  the  bill — just  one  car* 
of  stock.  ^ 

Q.  Then  Mr.  Gillispie  received  his  informa- 
tion from  you? 

A.  Yes,  when  we  heard  from  him  and  found 
there  was  a  shortage. 

Q.  How  long  after  you  received  notice  from, 
your  consignee  did  you  give  notice  to  the  rail- 
road company  that  some  hoes  were  missing? 

A.  It  was  not  a  great  while.  It  might  have 
been  a  week — ^from  three  or  four  days  to  a 
week. 

John  H.  Meyers,  witness  for  the  defendant 
below,  testified  that  in  1883,  he  was  engaged 
in  running  a  freight  train  as  conductor  on  the 
night  of  May  30,  1883,  on  the  Missouri  Pacific 
Raihroad,  between  Kansas  City  and  Atchison;. 
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that  be  took  poesesgion  of  tbe  train  coming 
from  Stella,  Richardson  County,  Nebraska;  he 
recognized  the  number  of  tbe  car  in  which 
plaiDtiiEs'  hogs  were  shipped  as  one  of  the  cars 
of  that  train:  that  he  remembered  the  circum- 
stance from  tbe  fact  that  wben  there  is  a  short- 
age they  always  send  back  to  the  conductor  for 
examination;  everything  lost  in  transit  they 
send  to  the  conductor  and  ask  for  a  statement 
of  tbe  car  and  its  contents  and  its  condition; 
that  be  was  called  on  for  a  statement  of  the 
facts  in  regard  to  this  car,  and  from  that  fact 
he  remembered  the  circumstances. 

Witness  further  described  the  diiTerent  man- 
ner of  sealing  the  cars;  that  it  was  the  duty  of 
the  freight  train  conductor,  upon  receiviog  a 
freight  train,  to  go  and  look  at  the  cars  and  see 
that  they  were  properly  sealed,  describing  the 
manner  of  doine  it,  and  stated  that  was  done 
in  tbe  case  of  this  car;  that  the  doors  on  both 
sides  were  sealed  and  the  seals  intact;  that  he 
arrived  in  Kansas  City  with  the  train  at  about 
3  o'clock  A.  M.,  being  one  hour  late,  and  tumsd 
tbe  train  over  to  the  yard  master  with  all  the 
seals  intact. 

Frederick  H.  Mickelwait.  witness  for  the  de- 
fendant below,  testified  that  on  or  about  May 
20, 18H8,  he  was  freight  conductor  on  the  Mis- 
souri Pacific  Railroaa  line  between  Louisville, 
Nebraska,  and  Hiawatha,  Kansas;  that  he  con- 
ducted the  train  havine  car  4587  (containing 
the  boffs  in  question);  that  he  received  the  car 
at  Stella  and  delivered  it  at  Hiawatha;  that  on 
receiving  it  he  made  an  examination  of  the  seals 
and  found  them  *'0.  K."  and  that  they  re- 
mained untampered  with  until  he  delivered 
them  to  Uie  next  conductor  at  Hiawatha  at 
about  2.45. 

On  the  trial  the  plaintiffs  introduced  in  evi- 
dence tbe  following  contract: 

Rules  and  regulations  for  tbe  transportation 
of  live  stock.  Live  stock  of  all  kinds  at  tbe 
following  estimated  weights:  first  class  rates: 
one  horse,  mule  or  horned  animal,  2,000  lbs; 
two  horses,  mules  or  homed  animals,  8,600  lbs; 
three  horses,  mulea  or  homed  animals,  5,000 
lbs;  each  additional  animal  to  berated  at  1,500 
lbs;  jacks  or  stallions,  4.000  lbs.  each;  calves, 
hoes  and  sheep,  each  300  lbs. 

In  case  the  consignor  agrees  to  save  the  Mis- 
souri Pacific  Railway  Company  from  liability 
for  any  or  all  the  causes  enumerated  in  the  fol- 
lowing contract,  and  also  agrees  to  load,  un- 
load, feed  and  water  and  attend  to  the  stock 
himself,  etc.,  as  specified  therein,  the  special 
rates  of  tariff  based  on  such  contract  wiD  be 
ffven.  Tbe  said  Missouri  Pacific  Railway 
Company,  as  aforesaid,  will  not  assume  any  li- 
ability over  $100  per  head  on  horses  and  valu- 
able live  stock,  except  by  special  agreement. 
For  tbe  purpose  of  taking  care  of  the  stock, 
the  owner  or  men  in  charge  will  be  passed  on 
the  train  with  it;  and  all  persons  thus  passed 
are  at  their  own  risk  of  any  personal  injury 
from  any  cause  whatever,  ana  must  sign  re- 
lease to  that  effect  indorsed  on  contract. 

Live  Stock  Contract. 
No  of  Care       Initials 
4587  MO.P. 

Stella  Station,  May  29,  1888. 

TkU  Agreement,  Made  between  the  Missouri 
Paciflc  Railway  Company,  of  the  first  part,  and 
8L.RA. 


M.  H.  Vandeventer  of  the  second  part;  Wit- 
neueih,  That,  whereas,  the  Missouri  Pacific 
Railway  Company,  as  aforesaid  transports  live 
stock  only  as  per  above  rules  and  regulations; 
Nmo,  In  consideration  that  tbe  said  party  of 
the  first  part  will  transi>ort  for  the  said  party  of 
the  second  part  one  car  load  of  bogs  to  Kan- 
sas City  Station,  at  the  rate  of  $87  per  car  load, 
the  same  being  a  special  rate  lower  than  the 
regular  rates  mention^  in  their  tariff,  tbe  said 
party  of  the  second  part  hereby  releases  the 
said  party  of  tbe  drst  part  from  tbe  liability  of 
a  common  carrier  in  the  transportation  of  said 
stock,  and  agrees  that  such  liability  shall  be 
only  that  of  a  private  carrier  for  hire,  and  from 
any  liability  for  any  delay  in  shipping  said 
stock  after  the  delivery  thereof  to  the  agent  of 
said  party  of  the  first  part,  or  for  any  delay  in 
receiving  the  same  after  being  tendered  to  said 
agent. 

And  said  party  of  tbe  second  part  hereby 
accepts  for  such  transportation  the  cars  pro- 
vided by  said  first  party,  and  used  for  the  ship- 
ment of  said  stock,  and  hereby  assumes  all 
risk  of  injury  which  the  animals  or  either  of 
them  may  receive  in  consequence  of  any  of 
them  being  wild,  unruly  or  weak,  or  maiming 
each  other  or  themselves,  or  in  consequence  of 
heat  or  suffocation,  or  other  ill  effects  of  being 
crowded  in  the  cars,  or  on  account  of  being 
injured  by  the  burning  of  hay,  straw  or  other 
material  used  by  the  owner  for  feeding  the 
stock  or  otherwise,  and  all  risk  of  damage  that 
may  be  sustained  by  reason  of  any  delay  in 
such  transportation,  and  all  risk  of  escape  or 
robbery  of  any  portion  of  said  stocks  or  of  loss 
or  damage  from  any  other  cause  or  thing,  not 
resulting  from  the  willful  negligence  of  the 
agents  of  the  party  of  the  first  part. 

And  said  party  of  the  second  part  further 
agrees  that  he  will  load,  unload  and  reload  said 
stock  at  his  own  risk,  and  feed,  water  and 
attend  to  the  same  at  his  own  expense  and 
risk,  while  it  is  in  the  stock  yards  of  the  party 
of  the  first  part,  awaiting  shipment,  and  while 
on  tbe  oars,  or  at  feeding  or  transfer  points,  or 
where  it  may  be  unloaded  for  any  purpose. 

And  it  is  further  asrreed  that  said  party  of 
tbe  second  part  will  see  that  said  stock  is 
securely  placed  in  the  cars  furnished,  and  that 
the  cars  are  safely  and  properly  fastened,  so  as 
to  prevent  the  escape  of  tbe  stock  therefrom. 

And  it  is  further  agreed  that  in  case  tbe  said 
party  of  tbe  first  part  shall  furnish  laborers  to 
assist  in  loading  and  unloading  said  stock  at 
any  point,  they  shall  be  subject  to  the  orders 
and  deemed  the  employes  of  the  said  party  of 
tbe  second  part  while  so  assisting. 

And  for  tbe  consideration  before  mentioned, 
said  party  of  the  second  nart  further  agrees 
that,  as  a  condition  precedent  to  this  right  to 
recover  any  damages  for  any  loss  or  injury  to 
said  stock,  he  will  give  notice  in  writing  of  bis 
claim  therefor  to  some  officer  of  said  party  of 
tbe  first  part,  or  its  nearest  station  agent,  be- 
fore said  stock  is  removed  from  the  place  of 
destination  above  mentioned,  or  from  the  place 
of  delivery  of  the  same  to  said  party  of  the 
second  part,  and  before  said  stock  is  mingled 
with  other  stock. 

And  tbe  said  party  of  the  second  part,  in 
consideration  as  aforesaid,  further  agrees  that 
in  case  of  total  loss  the  sum  of  $100  per  head 
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shall  be  taken  and  deemed  as  liquidated  dam- 
ages for  such  loss;  and  in  case  of  injury  or 
partial  loss  damage  shall  be  measured  in  the 
same  proportion. 

This  contract  does  not  entitle  the  holder  or 
other  parties  to  ride  in  the  cars  of  any  train 
except  the  train  in  which  bis  stock,  referred  to 
herem,  is  drawn  or  taken.  Neither  does  it  en 
title  him  (and  the  party  of  the  second  pi^rt 
named  in  this  contract  so  expressly  stipulates, 

admits  and  agrees)  to  return  passage  from 

to unless  this  said  contract  is  presented 

within  five  days  from  the  date  thereof.  Nor 
does  it  entitle  any  person  except  the  party  of 
the  second  part,  and  parties  who  accompany 
him  in  charge  of  said  stock,  for  the  purpose  of 
assisting  him  in  taking  care  of  them  as  speci- 
fied in  and  upon  this  contract  (and  does  not  in- 
clude women,  infants  or  other  persons  unable 
to  do  and  perform  the  services  required,  as  ex- 
pressed in  this  contract)  to  return  passage 
within  the  said  five  days;  the  object,  purpose 
and  intent  of  the  return  pass  being  to  enable 
tiie  said  party  of  the  second  part  hereto  or  his 
men  in  charge  as  expressed  in  contract,  and  no 

other  person  to  return  to thereon,  at  any 

time  within  five  days  from  date  hereof,  and  not 
thereafter. 

And  it  is  further  stipulated  and  agreed  be- 
tween the  parties  hereto,  that  in  case  the  live 
stock  mentioned  herein  is  to  be  transported 
over  the  road  or  roads  of  any  other  railroad 
company,  the  said  partv  of  the  first  part  shall 
be  released  from  any  liability  of  every  kind 
after  said  live  stock  shall  have  left  its  road; 
and  the  party  of  the  second  part  hereby  so  ex- 

gresslv  stipulates  and  agrees;  the  understand- 
ig  of  both  parties  hereto  being  that  the  party 
of  the  first  part  shall  not  be  held  or  deemed 
liable  for  anything  beyond  the  line  of  the 
Missouri  Pacific  Railroad  Company,  excepting 
to  protect  the  through  rate  of  freight  named 
therein. 

The  evidence  that  the  said  party  of  the  sec- 
ond part,  after  a  full  understanding  thereof, 
assents  to  all  the  conditions  of  the  foregoing 
contract,  is  his  signature  hereto. 

(Signed)  F.  R.  Mason, 

Agent  for  the  Missouri  Pacific  Railway  Com- 
pany. 

M.  H.  Vandeventer,  Shipper. 

Under  this  contract  it  is  claimed  by  the 
plaintiff  in  error  that  the  defendants  in  error, 
not  having  given  notice  in  writing  of  their 
claim  for  reimbursement  to  some  officer  of  the 
railroad  company  or  to  its  nearest  station  agent, 
before  the  removal  of  the  car  load  of  hogs  from 
its  place  of  destination,  or  from  its  place  of  de- 
livery to  the  shipper,  before  the  stock  was 
mingled  with  other  stock,  they  have  therefore 
no  nght  of  action  against  said  railroad  com- 
pany for  a  loss  of  any  portion  of  said  hogs. 

The  plaintiff  in  error  cites,  in  support  of  this, 
19  Central  Law  Journal,  164;  a\BO  Wabash,  8t.L, 
<fe  P,  i?.  O.  V.  Black,  11  Bradw.  466;  Datoson  v. 
St,  Louis,  K,  a  A  N,  B.  Co.  76  Mo.  514,  and 
Moore  v.  Great  Northern  B.  Co.  8  L.  R.  Ir.  95. 

This  article,  and  these  cases  are  to  the  effect 
that  the  law  governing  common  carriers  both  in 
England  and  America,  is  to-day,  substantially 
as  laid  down  by  Lord  Holt  in 'the  year  1708, 
quoted  in  the  article  cited,  that  "The  law 
-«  L.  R.  A. 


charges  this  person,  thus  intrusted,  to  carry 
goods,  against  all  events  but  the  acts  of  God 
and  the  public  enemy." 

But  that,  in  the  language  of  Mr.  JuiUee 
Strong,  in  the  opinion  of  the  Supreme  Court 
of  the  United  States  in  the  case  of  Southern 
Express  Company  v.  CaldweU,  88  U.  8.  21  Wall. 
264  [22  L.  ed.  5561:  "Notwithstanding  the 
great  rigor  with  which  courts  of  law  have  al- 
ways enforced  the  obligations  assumed  by 
common  carriers,  and  notwithstanding  the  reluc- 
tance with  which  modifications  of  that  respon- 
sibility imposed  upon  them  by  public  policy 
have  been  allowed,  it  is  undoubtedly  true  that 
special  contracts  with  their  employers  limiting 
their  liability  are  recognized  as  valid  if,  in  the 
judgment  of  the  court,  they  are  lust  and 
reasonable — if  they  are  not  in  conflict  with 
sound  legal  policy. 

This  opinion,  last  above  cited,  was  delivered 
in  October,  1874,  and  scarcely  more  than  sub- 
stantially followed  the  earlier  ones  of  York 
Manitfaeturing  Company  v.  lU.  Central  Bail- 
road  Company,  70  U.  S.  8  Wall.  107  [18  L.  ed. 
170],  and  New  York  Central  BaUroad  Company 
V.  Lodcmod,  84  U.  S.  17  Wall.  857  [21  L.  ed. 
6271. 

Tne  present  C;k>nstitution  of  this  State  was 
framed,  submitted  and  adopted  in  the  year 
1875.  Section  4  of  article  11  of  the  Constitu- 
tion provides  that  "The  liability  of  railroad 
corporations  as  common  carriers  shall  never  be 
limited."  This  clause  expresses  the  supreme 
law  of  the  State.  If  we  can  divine  its  mean- 
ing, then,  as  to  us,  the  question  is  settled. 

In  following  that  general  rule  of  construc- 
tion to  consider  the  old  law,  and  the  mischief, 
\ji  order  to  arrive  at  the  meaning  of  a  proposed 
remedy,  we  here  take  t)ie  old  law  as  construed 
by  the  Supreme  Court  of  the  United  States  in 
the  above  case;  and  I  think  the  mischief  may 
be  assumed  to  have  been  the  facility  with  which 
common  carriers  were  enabled,  either  by  de- 
ception or  downrif^ht  coercion,  to  induce  ship- 
pers to  waive  their  rights  under  the  law  and 
enter  into  special  contracts  of  shipment. 

And  while  I  concede,  as  a  general  proposi- 
tion, that  the  true  office  of  a  State  Constitution 
is  mainly  to  limit  the  powers  of  the  Legisla- 
ture, ana  not  to  limit  the  effect  of  contracts  be- 
tween parties,  yet  nearly  all,  and  ours  especial- 
ly, contain  departures  from  this  rule.  There 
may  have  been  Instances  of  legislative  limita- 
tion of  the  liability  of  railroad  corporations  as 
common  carriers  in  some  of  the  States  of  the 
Union,  or  in  Great  Britain. 

My  other  engagements  have  not  allowed  me 
to  make  an  exhaustive  examination  of  the  ques- 
tion; but  I  am  aware  of  none,  and  am  quite 
sure  that  if  even  some  such  existed,  the  mis- 
chief resulting  was  not  appreciated  in  this  State 
sufficiently  to  nave  originated  the  c6nstitution- 
al  provision  under  consideration.  So  I  con- 
clude that  the  object  and  intent  of  (the  Conven- 
tion in  proposing,  and  of  electors  in  adopting) 
this  provision  of  the  Constitution,  here  referred 
to,  was  to  put  it  out  of  the  power  of  railroads 
as  common  carriers  to  limit  their  liability,  as 
such,  by  si)ecial  agreements  with  shippers;  and 
thus  remove  from  their  officers  and  agents  all 
temptation  to  effect  said  exemption  from  1ia> 
bility,  and  the  loss  and  damage  to  property 
which  might,  of  necessity,  follow  the  release 


1880. 


CONOLLT   V.  CbESCEKT  CIT7  R.  Co. 


188 


of  their  responsibility  and  tliat  of  their  agents 
therefor.  See  Atchison  A  N.  R.  Co.  ▼.  Wa^i- 
bum,  5  Neb.  117,  a  case  which  arose  under  Uie 
old  Coostitution,  but  beard  in  this  court  under 
the  Dew. 

Counsel  for  plaintiff  in  error  complains  of 
Ihe  second  instruction  given  bv  the  court  to 
the  jniy  on  the  trial,  numbers  1  and  2  as  fol- 
lows: 

1.  The  jury  are  instructed  that  the  defendant 
is  a  common  carrier  as  to  all  property  within 
the  scope  of  its  chartered  powers,  and  it  can- 
not by  special  agreement  devest  itself  of  such 
character,  and  therefore  it  is  liable  for  the  neg- 
ligence of  its  servants. 

2.  The  Jury  are  instructed  that  the  contract 
in  writing  declares  that  it  is  in  consideration  of 
a  itpecial  rate;  and  if  the  Jury  believe  from  the 
evidence  that  the  stock  was  not  shipped  on  a 
special  rate,  but  that  plaintiffs  paid  the  full 
regular  rates  for  such  service,  then  the  spe- 
cial reservations,  exceptions  or  limitations 
sought  to  be  availed  of  by  defendant  are  without 
consideration  and  the  plaintiffs  are  not  bound 
by  the  same  where  they  restrict  or  limit  the 
liability  of  defendant  as  a  common  carrier. 

Instruction  number  1,  falling  within  the 
meaning  of  the  constitutional  power  as  above 
construed ,  is  approved.  Number  2,  in  my  opin- 
ion, goes  too  far  in  favor  of  the  plaintiff  in 
error,  as  it  seems  to  imply  that,  haa  the  prop- 
erty been  shipped  on  a  special  rate,  below  the 
re^lar  rate,  the  plaintiff  in  error  could  have 
availed  itself  of  the  special  contract  to  limit  its 
liability  as  a  common  carrier;  which,  as  I  un- 
derstand the  effect  of  the  constitutional  provis- 
ion, it  could  not  do.  No  exception  having 
been  taken  to  the  giving  or  the  refusal  to  give 
other  instructions,  they  will  not  be  further  con- 
sidered. 

As  to  the  sixth  clause  of  the  shipping  con- 
tract, set  forth  herdn,  and  specially  invoked 
by  the  plaintiff  in  error,  if  it  were  conceded 
that  that  clause  was  binding  upon  the  defend- 
ants in  error,  there  is  an  entire  want  of  evidence 
to  bring  the  case  within  its  provisions.  Ean- 
Sbs  City,  Mo.,  was  the  place  of  destination  of 
the  property,  within  its  meaning.  The  ship- 
per acreed,  as  a  condition  precedent  to  his 
right  to  recover  damages  for  any  loss  or  in- 


jur v  to  slock,  to  give  notice  in  writing  of  his 
claun  therefor  to  some  ofScer  of  the  party  of 
the  first  part,  or  its  nearest  station  a^ent  before 
said  stock  should  be  removed  from  its  place  of 
destination  above  mentioned,  or  from  the  place 
of  delivery  of  the  same  to  the  party  of  the  sec- 
ond part,  and  before  such  stock  is  mineled 
with  other  stock;  and  there  is  an  entire  lack 
of  evidence,  as  shown  by  the  bill  of  excep- 
tions, of  the  removal  of  the  stock  from  Kan- 
sas City  or  of  its  having  been  mingled  with 
other  stock. 

As  to  the  special  findings  of  fact;  the  second 
interrogatory  ought  not  to  have  been  given  to 
the  jury  for  the  reason  that  there  was  no  evi- 
dence before  them  from  which  they  could  an- 
swer it.  Had  there  been  such  evidence,  I 
agree  with  counsel  that  it  would  have  been  er- 
ror on  the  part  of  the  trial  court  to  refuse  to 
send  the  jury  back  at  the  request  of  the  defend- 
ant for  the  purpose  of  answering  that  inter- 
rogatory. These  interrogatories  were  submit- 
ted at  the  request  of  the  defendant,  a  request 
which  should  have  been  refused  as  to  the  sec- 
ond interrogatory.  Therefore,  the  refusal  of 
the  court  to  send  back  the  jury  for  the  purpose 
of  answering  it  was  error  without  prejudice 
to  the  plaintiff  in  error. 

As  to  the  evidence  of  the  number  of  hogs 
shipped  by  the  plaintiffs  and  received  from 
them  by  the  defendant  in  its  car,  and  the  num- 
ber delivered  by  it  to  the  consignee  of  the 
plaintiffs  at  Kansas  City,  the  evidence  of  the 
number  shipped  was  before  the  jury,  and  tended 
to  prove  that  there  were  six^-nine  hogs 
shipped;  and  while  it  must  be  admitted  that 
had  the  evidence  in  regard  to  the  number  de- 
livered by  the  defendant  to  the  consignee  of 
the  plaintiffs  at  Kansas  City  been  objected  to 
by  the  defendant  when  offered  on  the  trial,  it 
would  have  been  rejected;  but  as  it  was  not 
objected  to,  and  as  it  tended  to  prove  that  but 
fifty-four  of  the  said  sixty-nine  hogs  were  de- 
livered to  the  consignee  of  the  plaintiffs,  and 
was  apparently  considered  by  the  jur^  in  mak- 
ing up  their  verdict,  its  competency  will  not  be 
here  considered. 

The  judgment  of  the  Dutrict  Court  is  there- 
fore affirmed. 

The  other  Judges  concur. 
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Catherine  CONOLLY 

CRESCENT  CITY  R    CO.,  Appt. 
( — La.  Ann. ) 

*1-  XyeetfoB  of  sick  pn—trngfir    Although  a 
common  carrier  of  passengers  owes  obligations 

^Head  notes  by  Fammi,  J. 


to  its  well  poasengers  as  well  as  to  those  who  are 
sick,  and  is  bound  to  protect  the  rights  of  both, 
and  although  when  the  condition  of  one  pas- 
senger, from  sickness  or  otherwise,  is  such  as  to 
be  inconsistent  with  the  safety,  health  or  even 
reasonable  comfort  of  his  fellow  passengers,  re- 
gard for  the  rights  of  the  latter  will  authorize  the 
carrier  to  terminate  the  carriage  by  excluding 
him,  yet  this  right  cannot  be  exercised  arbitrarily 
and  Inhumanely,  or  without  due  care  and  provis- 


NOTB.— Carrier;  panenifer^s  right  to  proper  treat- 
ment, 
A  carrier  of  passengers  is  bound  to  carry  the  sick 
as  wen  as  the  well,  and  is  UaMe  for  consequences  le- 
Bohliig,  If  Injuries  caused  by  negligence  solely,  ex- 
ctteor  develop  a  predisposition  to  disease.  Louisvilie 
etc  B.Oo.ir.  Faivey,  1  West.  Rep.  686, 868, 104  Ind.  480, 
409. 

8L.R.A. 


There  is  a  special  duty  on  the  carrier  to  protect 
its  passengers,  not  only  against  violence  and  in- 
sults of  strangers  and  co-passengers,  but  also 
against  the  violence  and  insults  of  its  own  servants; 
and  for  a  breach  of  that  duty  it  ought  to  be  com- 
pelled to  make  the  amplest  reparation.  S.  Kan.  R. 
Go.  V.  Rice,  88  Kan.  886. 

As  to  the  carrier's  servants,  the  passenger  con- 
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ion  for  the  safety  and  well  being  of  the  ejected 
paesenger. 
?*A  puMmrmger  stricken  with  apoplezy 

while  riding  on  a  street  car,  although  attended 
with  severe  vomiting,  to  the  Inconvenience  and 
srreat  discomfort  of  other  passengers,  cannot  be 
removed,  while  in  a  speechless  and  helpless  con- 
dition, and  laid  in  the  open  street,  on  a  bleak, 
drizzling  December  day,  and  there  abandoned 
with  no  eflTort  to  procure  him  attention,  without 
a  gross  violation  by  the  carrier  of  its  duty  as  such, 
and  liability  for  resulting  damage. 

a  The  mistake  of  the  driver  in  supposing 
that  the  passenger  was  drunk,  when  the  latter 
had  ridden  a  considerable  distance  without  mis- 
behavior, and  had  been  guilty  of  none  except  the 
vomiting  occasioned  by  his  illness,  cannot  excuse 
the  company. 

4.  The  defense  admits  the  absence  of  any  at- 
tempt whatever  of  the  company  to  perform  its 
duty  of  seeing  to  the  care  of  the  ejected  passen- 
ger, and  rests  upon  a  denial  of  any  such  duty  in 
the  premises ;  hence,  the  kind  and  degree  of  the 
care  to  be  exercised  under  the  peculiar  condi- 
tions which  attend  the  operation  of  street  rail- 
ways in  New  Orleaus,  are  not  Involved. 

(December  8, 1888.) 

APPEAL  by  defendant,  from  a  iudgment  of 
the  Civil  District  Court,  Parish  of  Orleans 
(Voorhies,  J,\  in  plaintiff's  favor  in  an  action  to 
recover  damages  for  defendant's  nejo^ligence  in 
leaving  her  husband,  who  was  stricken  with 
apoplexy,  and  ejected  from  its  car  in  a  helpless 
condition,  to  lie  and  suffer  in  the  street, 
Amended  and  affirmed. 

The  facts  are  fully  stated  in  the  opinion. 

Mr.  John  M.  Bonner*  for  appellant: 

Where  a  person  gets  into  a  street  car  filled 
with  passengers,  and,  after  riding  a  short  dis- 
tance, becomes  sick  and  offensive  to  some  of 
the  passengers,  it  is  the  duty  of  the  driver  to 
remove  him  from  the  car. 

Vinton  v.  Middlesex  R.  Co,  11  Allen,  804; 
Murphy  v.  Union  B,  Co,  118  Mass.  228;  Atchi- 
son,  etc.  R,  Co,  v.  TFd&ffr,  88  Kan.  548;  Lenont 
V.  Washington  db  Q,  R,  Go.  1  Mackey,  180,  47 
Am.  Rep.  288. 

Where  such  person,  on  being  remonstrated 
with  as  to  his  condition,  undertakes  to  leave 
the  car,  but  is  unable  to  do  so,  and  in  the  at- 
tempt falls  headlong  on  the  floor  of  the  car,  no 
action  will  lie  against  the  carrier  for  assisting 
to  remove  him  from  the  car. 

The  driver  of  a  street  car  is  required  to  exer- 
cise the  diUffentia  diligentis  patris-familias — 
that  diligence  which  a  good  specialist  in  his 
particular  line  of  business  would  exercise. 
"The  utmost  degree  of  diligence  exacted  is  that 
which  a  good  business  man  is,  under  the  par- 
ticular circumstances,  accustomed  to  show." 

Wharton,  Neg.  §  48;  Shearm.  &  Redf .  Neg. 
4th  ed.  ^  8. 

Where  a  street  car  is  managed  by  the  driver 
alone,  and  he  is  required  by  city  ordinances  to 


make  schedule  time  in  running  his  car,  he  is' 
not  required  to  leave  his  ceu*  and  stop  to  care 
for  a  sick  passenger. 

N,  0.  etc.  R.  Co.  V.  Statham,  42  Miss.  607; 
Lemont  v.  Washington  d  O,  R.  Co.  1  Mackey, 
180,  47  Am.  Rep.  28a 

Plaintiff  must  prove  damages  in  order  to  re- 
cover them,  and  must  make  ner  case  certain. 
To  make  it  probable  is  not  enough. 

Ranson  v.  Lahranehe,  16  La.  Ann.  121;  Ste- 
tenson  v.  N.  O.  Pac.  R.  Co.  86  La.  Ann.  498; 
Day  V.  K  0.  Pac,  R,  Co.  95  L&.  Ann.  697; 
Orand  Rapids  A  L  R,  do,  v.  Judson,  84  Micb. 
507;  PMla,  dkR,  R.  Co.  v.  ^i/mwMJ».  44  Pa.  877; 
Heam  v.  St,  Charles  St.  R  Co.  9i  La.  Ann. 
161. 

The  damages  must  result  from  the  injury, 
and  the  injury  must  be  directly  caused  by  de- 
fendant. 

Hutch.  Carrier,  §  809. 

They  must  also  oe  the  natural  and  ordinary 
consequence  of  the  act  complained  of. 

McOrewv,  Stone,  58  Pa.  486;  Sehefferv.  Wash- 
ington City,  V,  M.  db  O,  8,  R.  Co,  105  U.  8.  249 
(26  L.  ed.  1070);  Summers  v.  Crescent  City  R. 
Co,  84  La.  Ann.  144;  Putnam  v.  Broadteay  d: 
S.  A.  R.  Co,  65  N.  Y.  118.  119;  Railway  (S>.  v. 
VaUdey,  82  Ohio  St.  850, 851;  Sharp  v.  PiAt>eU, 
L.  R.  7  C.  P.  268;  Wharton,  Neg.  §  8;  Shearm. 
&  Redf.  Neg.  4th  ed.  §  6. 

Where  speculation  or  conjecture  has  to  be 
resorted  to.  the  rule  of  law  excludes  the  allow- 
ance of  damages. 

Indianapolis  etc.  R,  Co.  v.  Birney,  71  111.  891. 

The  high  deflpree  of  care  exacted  of  the  car- 
rier extends  only  to  the  period  during  which  he 
is,  as  it  were,  the  bailee  of  the  person. 

Thompson,  Carrier  of  Passengers,  p.  209,  §  8. 

The  undertaking  to  carry  safely  is  confined 
to  the  vehicle,  and  entering  and  leaving  the 
same,  and  does  not  impose  the  duty  of  furnish- 
ing sick  passengers  with  extra  care  and  atten- 
tion. 

N.  0.  etc.  R.  Co.  V.  Statham,  42  Miss.  607; 
Atchison  etc,  R.  Co.  v.  WOer,  88  Kan.  548;  Le- 
mont V.  Washington  A  0,  R.  Co,  1  Mackey,  180, 
47  Am.  Rep.  288. 

The  court  erred  in  considering  the  case  of 
Atchison  etc,  R,  Co.  v.  Wdfer,  88  Kan.  548.  as  a 
case  of  intoxication;  and  this  error  of  fact 
shaped  aud  controlled  the  conclusions  of  the 
court  to  the  prejudice  of  defendant. 

As  to  place,  time  and  manner  for  removing 
passengers,  see — 

Wood,  Railways,  $§  262,  868;  Schouler, 
Bail.  &  Car.  §  658;  Haley  v.  Chicago  d  N.  W. 
R.  Co.  21  Iowa,  15;  R.  Co,  v.  Valleley,  82  Ohio 
St.  850. 

The  driver  of  a  street  car  can  only  be  held  to 
use  the  care  and  knowledge  of  a  good  business 
man  of  his  class. 

Wharton,  Neg.  §  48;  Shearm.  &  Redf.  Neg. 
4th  ed.  g  8;  Stokes  v.  Saltonstall,  88  U.  S.  18 
Pet.  181  (10  L.  ed.  115);  Christie  v.  OHggs,  2 


tracts  for  good  treatment  and  against  personal 
rudeness,  abuse  and  >iolenoe.  Spohn  v.  Mo.  Pac. 
R.  Co.  2  West.  Rep.  121.  87  Mo.  74. 

A  passenger  has  the  right  to  be  treated  by  the 
servants  and  agents  of  the  carrier  with  kindness, 
respect,  courtesy  and  due  consideration,  and  to  be 
protected  against  insult,  indignity  and  abuse  from 
both  agents  and  other  passengers.  McGinnls  v. 
Mo.  Pac.  R.  Ck>.  4  West.  Bep.  707, 21  Mo.  App.  399. 
-^   R.A. 


It  is  theldutyof  the  conductor  to  use  vigilanco 
and  care  in  maintaining  order  and  protecting  pas- 
sengers  from  violence  and  insults.  Failure  to  do  so 
renders  the  company  liable  in  danugres  to  the  ia- 
Jured  passenger.  Spohn  v.  Mo.  Pac  R.  Co.  2  West. 
Rep.  U8,  87  Mo.  74. 

That  a  passenger  on  a  train  has  a  ri^rht  to  proper 
treatment,  see  Dodge  v.  Boston  etc.  8. 8.  Qo.2  L.  R. 
A.  88. 
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Camp.  79;  ReadJiead  ▼.  Midland  R,  Co,  L.  R.  4 
<J.  B.  879. 

The  offices  of  humanity  are  not  matters  of 
positive  legal  duty. 

R  C.  C.  1747;  Wharton,  Neg.  §  83;  Shearm. 
&  Redf .  Neg.  4th  ed.  §  10. 

Menrs.  James  Wilkinsoii  and  Zacharie 
■A  Armstrong*  for  appellee: 

Common  carriers,  in  the  conveyance  of  pas- 
.sengers,  are  hound  to  exercise  a  very  high  de- 
gree of  diligence,  care,  skill  and  foresight  (Leh- 
man  v.  La.  TT.  K  Co.  87  La.  Ann.  707);  espe- 
cially where  the  passenger  is  known  to  be  in 
any  manner  affected  witn  a  disability  by  which 
the  hazards  of  travel  are  increased. 

WardJU  v.  N.  0.  City  R,  Co.  a5  La.  Ann.  204 
and  authorities  there  cited;  Hickman  v.  Mo, 
Pae.  R.  to.  8  West.  Rep.  564, 91  Mo.  483;  East 
Line  etc.  R.  Co.  v.  Rushing,  6  8.  W.  Rep.  884; 
Shenandoah  Valley  R,  Co.  v.  Moose,  83  Va.  827. 
Street  railway  companies  are  held  to  the  ex- 
•ercise  of  the  same  care,  diligence  and  foresight 
for  the  safety  of  passengers  as  steam  railroad 
•companies. 

Citizens  St.  R.  Co.  v.  Tioiname,  10  West.  Rep. 
824,  111  Ind.  587;  Terre  Haute  d  L  R.  Co.  v. 
BuckM  Ind. 346;  BedfoTdete.  R.  Co.y.  Rainbolt, 
99  Ind.  551;  Lemon  v.  Chanslar,  68  Mo.  340; 
Dougherty  v.  Mo.  R.  Go.  81  Mo.  880;  KeUy  v. 
Hannibal  db  St.  J.  R.  Co.  70  Mo.  609;  Leslie  y. 
Wabash,  St.  L.  dt  P.  R.  Co.  88  Mo.  55;  Smith 
V.  St.  Paul  City  R.  Co.  32  Minn.  1:  KeUoic  v. 
Central  Iowa  R.  Co.  68  Iowa,  470;  Sales  v.  West- 
em  Stage  Co,  4  Iowa,  547;  Frink  v.  Coe,  4 
Greene,  556;  Bonce  v.  Dubuque  St.  R.  Co.  53 
Iowa.  278;  McElroy  v.  Nashua  dk  L.  R.  Corp. 
4  Cush.  400;  Christie  v.  Origgs,  2  Campb.  79; 
Hutch.  Car.  §§  498-504. 

Where  the  company  has  the  right  to  eject  a 
pasaenger  who  is  drunk,  or  disorderly,  or  refuses 
to  pay  his  fare,  or  is  suffering  from  delirium 
tremens,  the  right  of  ejection  must  be  exer- 
<;ised  with  reasonable  care  and  a  due  reg&nl 
for  the  welfare  of  the  person  ejected.  This 
^uty  does  not  end  with  the  removal,  hut  it  is 
the  duty  of  the  carrier  to  make  such  temporary 
provision  for  the  protection  and  comfort  of  the 
ejected  passenger  as  the  offices  of  humanity 
shall  dictate,  until  some  suitable  provision  for 
him  shall  be  made. 

LouisHUe  etc.  R.  Co.  v.  SuUimn,  81  Ky.  625; 
Atcliison  etc.  R.  Co.  v.  WOter,  38  Kan.  548;  Hall 
v.  a  C.  R.  Co.  (S.  C.)  5  S.  E.  Rep.  632;  L(ycett 
V.  Salem  db  S.  D.  R.  Co.  9  Allen,  557;  Higgins 
V.  Waterdiet  Tump,  db  R.  Co.  46  N.  Y.  23;  Nich- 
•ds  V.  MiddUsex  R.  Co.  106  Mass.  463;  Wilton 
V.  Middlesex  R.  Co.  107  Mass.  108;  Sanford 
V.  8(h  Ate.  R.  Co.  23  N.  Y.  343;  Isaacs  v.  3d 
Ate,  R.  Co.  47  N.  Y.  122;  Pa.  R.  Co,  v.  Vandi- 
iw,  42  Pa.  365;  Kline  v.  Cent.  Pac.  R.  Co.  37 
€al.  400;  Meyer  v.  Pac.  R.  Co.  40  Mo.  151; 
Shearm.  &  Redf.  Ncr.  §  264,  note  A. 

The  duty  of  care  and  of  abstaining  from  in- 
juring another  is  due  to  the  weak,  the  sick,  the 
mfirm,  equally  with  the  healthv  and  strong; 
and  when  that  duty  is  violated  the  measure  of 
•damage  is  the  injury  mflicted  even  though  that 
injury  might  have  been  aggravated,  or  miirht 
not  have  happened  at  all,  but  for  the  peculiar 
physical  condition  of  the  person  injured. 

Lapleine  v.  Morgan's  La.  db  T.  R.db  S.  S.  Co. 
40  La.  Ann.— .-decided  July  Term.  1888,  and  au- 
thorities there  quoted.  (hoensY,  Kansas  City  etc. 
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R.  Co.  15  West.  Rep.  88, 95  Mo.  169;  LouismUe 
db  N.  R.  Co.  V.  Jones,  88  Ala.  376;  Louisville  etc. 
R.  Co.  V.  Falvey,  1  West.  Rep.  868, 104  Ind.  409; 
Beauchamp  v.  Saginaw  Min.  Co.  50  Mich.  163. 

Feniiery  J.,  delivered  the  opinion  of  the 
court: 

On  a  Sunday  in  December,  at  about  2  o'clock 
of  the  afternoon,  Patrick  Conolly,  a  sober,  re- 
spectable citizen  of  fifty-five  years,  entered  a 
car  of  the  defendant's  street  railwa)r,  and  paid 
his  fare  as  a  passenger.  Nothing  in  the  evi- 
dence indicates  that  ne  exhibited  any  sign  of 
intoxication,  or  was  guilty  of  the  slightest  im- 
propriety of  behavior,  on  entering  the  car,  or 
until  he  had  ridden  a  considerable  number  of 
squares  (from  Terpsichore  to  Third  Street);  and 
the  testimony  is  conclusive  that,  in  point  of  fact, 
he  was  perfectly  sober.  After  passing  Third 
Street  he  was  suddenly  stricken  with  apoplex}', 
accompanied,  as  the  medical  experts  prove  to 
be  common,  with  severe  vomiting. 

The  car  had  numerous  passeneers  to  whom 
this  vomiting  undoubtedly  occasioned  serious 
discomfort  and  inconvenience.  Some  of  them 
left  the  car  on  account  of  it,  while  others  of 
those  remaining  suggested  that  he  should  leave 
the  car,  and  took  steps  to  call  the  attention  of 
the  driver  to  the  necessity  of  removing  him. 
The  sick  man  had  sufficient  consciousness  and 
sense  of  propriety  left  to  observe  this,  and  he 
said,  "I  will  get  out  myself;"  but,  in  rising  to 
do  so,  he  fell  prone  upon  the  fioor.  where  he 
lay  absolutely  helpless.  As  far  as  appears,  he 
never  spoke  again,  and  was  incajpAble  of  taking 
any  care  whatever  of  himself.  The  driver  then 
came  back,  and,  with  the  assistance  of  a  pas- 
senger, lifted  him  bodily,  carried  him  out  of  the 
car,  and  laid  him  down  in  the  street  between 
the  car  track  and  the  gutter,  between  two  and 
three  feet  from  the  former. 

The  evidence  is  conclusive  that,  almost  im- 
mediately afterwards,  and  while  the  car  was 
moving  off,  he  shifted  his  position,  by  some 
convulsive  movement,  so  that  his  legs  were 
across  the  rail  of  the  track.  This  is  proven  by 
passengers  who  saw  him  in  this  position  as  th^ 
car  moved  away,  and  by  others  who  came  to 
him  inmiediately  afterwarda 

The  driver,  however,  after  thus  summarily 
disposing  of  his  stricken  passenger,  paid  no 
further  attention  whatever  to  the  matter.  He 
took  no  steps  to  secure  for  him  any  relief  or 
assistance.  It  is  d<Tubtf  ul  if  he  made  any  re- 
port of  the  incident  to  his  employers,  and,  if  he 
did,  it  was  not  acted  upon.  He  simply  went 
his  way  in  a  serene  confidence  that,  as  he  ex- 
presses it,  he  had  ''done  his  duty,"  and,  al- 
though he  passed  the  point  several  limes  while 
his  ejected  passenger  was  still  lying  helpless  on 
the  adjoining  sidewalk,  he  states  that  he  does 
not  recollect  whether  he  saw  him  or  not.  A 
female  passer-by,  observing  his  ^rilous  posi- 
tion across  the  track,  went  to  his  assistance, 
and,  with  the  aid  of  a  gentleman,  removed  and 
laid  him  on  the  sidewalk.  Here  he  remained 
for  more  than  four  hours,  on  a  bleak,  drizzling 
December  day.  in  the  open  street,  without  aid 
or  relief  in  his  terrible  condition.  At  last  the 
police  authorities  came  to  his  assistance,  and  he 
was  conveyed  to  the  Charity  Hospital,  where 
he  died  on  the  following  morning. 

It  should  need  no  parade  of  learned  authori- 
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ties  to  maintain  the  proposition  that  a  common 
carrier  cannot  treat  an  unfortunate  passenger, 
stricken  with  apoplexy  while  under  its  charge, 
in  the  manner  above  indicated,  without  a  breach 
of  the  plainest  obligations  of  its  contract  of  car- 
riage. If  there  were  any  precedent  to  the  con- 
trary, humanity  would  revolt  at  it,  and  it  would 
be  one  "more  honored  in  the  breach  than  the 
observance."  But  there  is  no  such  precedent, 
and  those  cited  by  defendant's  counsel  are  far 
from  sustaining  their  position. 

No  doubt  a  carrier  owes  obligations  to  its  well 
passengers,  as  well  as  to  sick  passengers,  and  is 
Dound  to  protect  the  rights  of  Doth.  When  the 
condition  of  a  sick  passenger  is  such  that  his 
continued  carriage  is  inconsistent  with  the  safe- 
ty, or  even  the  reasonable  comfort,  of  his  fellow 
passengers,  regard  for  the  rights  of  the  latter' 
will  authorize  the  carrier  to  exclude  him  from 
the  conveyance.  Thus  if  he  had  cholera,  or 
small-pox,  or  delirium  tremens,  or  even  if,  as 
in  this  case,  he  were  subject,  from  any  cause, 
to  continuous  vomiting,  utterly  inconsistent 
with  the  comfort  of  other  passengers  in  a  street 
car,  the  right  of  the  carrier,  in  protection  of 
the  hitter's  privileges,  to  exclude  him  would 
undoubtedly  arise.  Such  is  the  reasonable  doc- 
trine of  the  cases  cited.  Lemant  v.  Washiiwton 
A  O.  R.  Co,  1  Mackey,  180,  47  Am.  Rep.  288; 
Vinton  v.  Middlesex  R.  Co,  11  Allen,  804;  Mur- 
phy  V.  Union  R,  Co.  118  Mass.  228;  Atchison 
etc,  R  Co.  y,  Weber,  88  Kan.  648;  N,  O,  etc,  R, 
Co.  V.  Statham,  42  Miss.  607. 

But  none  of  these  cases  hold  that  this  right 
of  exclusion  may  be  exercised  arbitrarily  and 
inhumanely,  or  without  due  care  and  provision 
for  the  safety  and  well  beins  of  the  ejected  pas- 
senger. On  the  contrarv,  Uie  dutv  of  exercis- 
ing such  care  and  provision  is  universally  rec- 
ognized. Thus,  in  the  KanMs  Case  above 
quoted,  the  court  said:  "Under  these  facts,  the 
propriety  of  his  removal  cannot  be  doubted. 
The  duty  of  the  railroad  company,  however, 
with  respect  to  Weber,  did  not  end  with  his  re- 
moval from  the  train.  He  was  unconscious, 
and  unable  to  take  care  of  himself.  The  com- 
pany could  not  leave  him  on  the  platform  help- 
less, exposed,  and  without  care  or  attention. 
It  was  its  duty  to  exercise  reasonable  care  and 
diligence  to  make  temporary  provision  for  his 
protection  and  comfort."  This  was  a  case  of 
intoxication. 

And  in  the  case  most  relied  on  (Lemont  v. 
Washington  d;  G,  R.  Co.)  the  Supreme  Court 
of  the  District  of  Columbia,  after  recognizing 
the  right  of  removal,  is  careful  to  add:  "Of 
course,  for  an  abuse  of  this  discretion,  or  for 
any  oppression  in  its  exercise,  the  company 
would  be  responsible." 

In  another  case  the  court,  while  conceding 
the  right  of  ejection,  said:  "It  does  not  follow 
that  the  right  may  be  exercised  in  such  manner, 
under  such  circumstances,  or  against  a  person 
in  such  mental  or  physical  condition,  as  that 
death  or  serious  bodilv  harm  will  necessarilv, 
or  even  probably,  result  from  putting  him  off," 
Louistille  etc.  R,  Co.  v.  Sullivan,  81  Ky.  625, 
16  Am.  &  Eng.  R.  R.  Cas.  890.  See  also  Ball 
V.  8.  C.  R.  Co,  (8.  C.)  5  S.  E.  Rep.  628,  March, 
1888;  Locett  v.  Salem  etc.  R.  Co.  9  Allen.  557; 
Biggins  v.  Watervliet  Tump,  d  R.  Co.  46  N. 

We  conclude,  therefore,  that  the  conduct  of 
8L.R.A. 


the  defendant's  agent  in  turning  out  this  help- 
less and  speechless  sick  passenger  into  the  road- 
way of  the  street,  and  there  leaving  him,  on  an 
inclement  day,  without  the  slightest  attempt,  at 
the  moment  or  afterwards,  to  have  him  taken 
care  of,  was  a  gross  violation  of  its  duty.  The 
company  attempts  to  shield  its  agent  on  two 
special  grounds,  viz. : 

1.  That  he  supposed,  and  appearances  Justi- 
fied him  in  supposing,  that  Conolly  was  drunk. 
Even  if  his  illness  had  been  the  result  of  drink- 
ing, yet  he  had  ridden  a  considerable  distance 
without  misbehavior,  and  was  never  guilty  of 
any,  except  in  the  sudden  access  of  vomitmg, 
bringing  about  a  condition  of  complete  help- 
lessness. In  such  case,  the  duty  of  the  com- 
pany to  see  to  his  bein^  taken  care  of  after 
ejection  would  have  arisen,  and  would  have 
been  abridged  by  no  fault  on  his  part,  because, 
until  his  sickness,  he  had  been  in  fit  condition 
to  take  passage,  and  bad  committed  no  volun- 
tary misbehavior.  Moreover,  it  is  admitted 
that  Conolly  was  not  under  the  influence  of 
liquor,  and  the  assumption  that  he  was  so  was 
a  rash  one,  under  the  circum.stances;  and  the 
company,  not  Conolly,  must  suffer  for  the  mis- 
take. 

2.  It  is  claimed  that  Conolly  had  signified  hia 
desire,  and  had  attempted,  to  get  out,  and  that 
the  driver  only  helped  him  to  accomplish  his 
purpose.  That  he  wished  to  get  out  while  he 
thought  he  was  able  to  do  so,  and  to  take  care 
of  himself,  may  be  true;  but  to  suppose  that  he 
desired  to  be  put  out,  and  left  in  the  street  after 
he  had  fallen  down  in  an  utterly  helpless  con- 
dition, is  too  preposterous  to  merit  considera- 
tion. 

We  are  not  here  concerned  with  the  measure 
of  the  duty  which  a  street  railway  company, 
operated  under  the  conditions  prevailing  in  the 
City  of  New  Orleans,  owes  to  a  passenger  in 
such  unhappy  case,  nor  with  the  kind  or  de- 
gree of  care  which  it  is  bound  to  take  for  bia 
protection.  If  we  were,  we  should  give  due 
consideration  to  such  conditions,  and  would  be 
careful  to  adjust  the  duty  according  to  practi- 
cability. But  the  defense  here  rests  upon  the 
entire  absence  of  any  effort  whatever  to  per- 
form the  duty,  and  a  denial  that  any  duty  arose 
in  the  premises.  Such  a  defense  can  receive 
no  sanction  at  our  hands. 

Nothing  remains  for  determination  but  the 
measure  of  damages.  The  cause  of  action  arose 
prior  to  the  recent  amendment  of  article  2815. 
Rev.  Civil  Code,  and  the  damages  recoverable 
are  those  only  which  were  suffered  by  Conolly. 
The  case  was  tried  twice  before  a  iunr.  The 
first  verdict  was  for  $1,500,  on  which  a  new 
trial  was  granted.  The  second  verdict,  from 
which  the  present  appeal  is  taken,  was  for 
$2j600. 

The  evidence  indicates  that  Conolly  was  not 
entirely  deprived  of  consciousness,  but  his  fac- 
ulties were,  no  doubt,  greatly  obtunded.  His 
suffering  were  severe,  andj^  though  he  must 
have  suffered  in  any  event,  it  would  be  a  re- 
proach to  the  medical  art  to  suppose  that  it 
could  not  have  found  means  to  alleviate  them 
had  he  received  proper  attention.  The  medical 
testimony  indicates  that  the  attack  was  neces- 
sarily fatal. 

The  humiUation  of  his  position  was  extreme, 
and  it  is  probable  that  he  felt  that  to  some  ex- 
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tent,  because  one  witness  states  that  when  asked 
if  he  was  drunk,  he  shook  his  head.  On  the 
whole,  considering  all  the  circumstances,  we 
consider  that  an  award  of  fl  ,500  will  do  justice. 
7^  w  therefore  ordered  and  decreed  that  tnejtUlg' 


ment  appealed  from  he  amended  by  reducing  the 
amount  thereof  to  $1,600,  and  that,  as  thus 
amended^  the  judgment  appealed  from  be  af- 
firmed; plaintiff  to  pay  costs  of  appeal. 
Rehearing  denied. 


NEW  JERSEY  SUPREME  COURT. 


LARKIN 

c. 

HECKSHER 

(....N.J.L.....) 

n.On  oertlonul  to  a  district  eonrt*  by 

statute,  where  the  amount  In  oontroversy  ex- 
ceeds I20Q,  there  should  be  a  bill  of  ezoeptlons 
sealed  by  the  Judge. 

2.  A  Wring  ftir  one  j<e»r»  with  monthly  pay- 
ments of  wa^ea,  is  an  entire  oontract. 

3.  There  Is  no  general  eostom  in  this  State, 
that  a  person  thus  hired  may  be  disoharged,  with- 
out cause,  on  one  month*s  notice,  or  one  month*8 
wages  paid. 

^One  gardener  coming  to  blows  with 
another*  without  showing  olroumstances,  and 
eirect  on  the  serrices  due,  is  not  a  good  cause  for 
dificharge  diuing  the  term. 

^  IXamages  ftir  breach  of  contract  by  un- 
lawful discharge  are  limited  to  such  as  are  actual- 
ly sustained,  measured  by  the  wages,  and  leason- 
able  diligence  to  obtain  other  employment. 

(February  7, 1889.) 

CERTIORARI  to  the  Newark  District  Court, 
to  review  a  judgment  for  plaintiflP  in  an 
action  to  recover  damages  for  breach  of  con- 
tract to  pay  for  personid  services.    Affirmed. 

Statement  by  Scodder*  J.: 

The  facts,  as  they  appear  in  the  case  certified 
by  the  judge  in  the  trial  before  him  without 
jaiy,  were  that  the  pkintiff  was  employed  by 
the  defendant  as  gardener,  at  first  for  a^period 
of  ten  successive  years.  Afterwards,  when  a 
gardener  subsequently  employed  had  died,  he 
was  engaged  bv  her  for  a  period  of  one  year 
from  AotO  10,  1888.  at  the  rate  of  $55  per 
month,  for  the  months  from  March  to  Novem- 
btt,  inclusive;  and  $50  for  the  months  from 
December  to  February,  inclusive,  payable  on 
the  10th  of  each  and  every  month. 

The  phiintiff  resided  off  the  defendant's 
grounds,  and  received  an  allowance  for  a  cot- 
tage on  the  premises,  which  he  had  formerly 
occupied.  At  the  beginning  of  each  subse- 
quent year  the  plaintiff  and  defendant  entered 

*Head  notes  by  ScuDnaii,  jr. 


Nozs.— Jfecwufie  o/  damoijes  for  loronafvl  di^- 
eharife. 

The  measure  of  damages  for  breach  of  contract 
by  the  master,  the  servant  may  recover,  is  the  act- 
ual damage  he  has  sustained ;  which  can  in  no 
ease  exceed  the  wages  provided  for  in  the  contract 
for  the  entfare  term.  MoBaniel  v.  Parks,  19  Arlc. 
«1;  Walworth  v.  Pool,  0  Ark.  894;  Fowler  v.  Ar- 
mour, U  Ahu  194;  Rogers  v.  Parham,  8  Ga.  190; 
Brttt  T.  Hays,  21  Ga.  15T ;  Ricks  v.  Yates,  5  Ind.  116; 
Bntm  V.  Pladde,  7  La.  Ann.  229 ;  MiUer  v.  Goddard, 
8L.R.A. 


into  a  contract  for  that  year  on  the  same  terms,, 
to  wit:  for  a  year's  service.    The  wages  were 

Slid  monthly,  each  and  every  month,  up  to 
ctober  10,  1887. 

About  July  15,  1887,  the  plaintiff  and  an 
under  gardener  had  a  disagreement,  which  re- 
sulted m  blows.  The  defendant  threatened  to 
discharge  both  men  from  her  service,  but  al- 
lowed tnem  to  remain  longer,  while  she  sought 
other  servants.  They  both  continued  in  her 
employment  until  October  1  following,  when 
the  plaintiff  was  paid  a  full  month's  wages  up 
to  October  10,  and  discharged. 

Defendant  and  plaintiff  vary  in  their  state- 
ments of  what  occurred  between  July  15, 1887^ 
and  October  1,  1887.  She  says  she  told  him 
that  he  must  go  as  soon  as  she  obtained  a  man 
in  his  place,  and  urged  on  him  the  necessity  of 
securing  another  place  for  himself.  He  denies 
this,  and  says  he  repeatedly  warned  her  as  to 
the  terms  of  their  contract— that  it  was  for  the 
year. 

Since  October  1  the  plaintiff  has  been  imable 
to  obtain  emplovment,  but  has  endeavored  to 
do  so.  He  has  been  ready  and  willing  to  serve 
the  defendant  from  that  time,  and  has  duly  de- 
manded payment  of  his  wages. 

Upon  the  above  facts  the  judge  found  that 
the  parties  had  entered  into  a  yearly  contract, 
which  was  renewed  each  year  by  express  agree- 
ment, and  the  plaintiff  was  discharged  without 
cause  from  the  employment  of  the  defendant. 
The  defendant  was  adjudged  liable  for  $160 
damages,  which  were  awarided  for  a  breach  of 
the  contract. 

Argued  before  Scudder  and  Reed,  JJ. 

Messrs.  Blake  A  Freeman  and  J.  W» 
Tairlor  for  plaintiff. 

Messrs.  MeDermlt  A  Maher  for  defend- 
ant 

Scudder*  J.,  delivered  the  opinion  of  the 
court: 

This  certiorari  is  issued  dh^ctly  to  the  dis 
trict  court,  returnable  to  this  court,  under  sec- 
tion 18  of  the  Act  of  1882  (Supp.  Revision,  263, 
g  224),  and  is  authorized  where  the  debt,  de- 
mand or  damage  in  controversy  exceeds  the 
sum  or  value  of  |200.  The  plaintiff  claims 
9800  damage  in  this  action. 

84  Maine,  108;  Co6ti«ran  v.  Mohawk  &  H.  R.  Go.  ii 
Denio,  «0e ;  Colbum  v.  Woodworth,  81  Barb.  881 ; 
Heim  v.  Wolf,  1  B.  D.  Smith,  70 ;  Kin^  v.  Steiren,  44 
Pa.  90. 

He  may  recover  for  the  whole  period  of  time  for 
which  he  was  employed  under  the  ori^nal  con- 
tract.   Whitmarsh  v.  Littlefleld,  46  Hun.  418. 

He  need  not  enter  on  a  new  business,  but  must 
use  reasonable  dtligrenoe  to  procure  a  new  place. 
Fuchs  V.  Koemer,  10  Cent.  Rep.  272, 107  N.  Y.  6S9. 
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The  section  in  its  first  proviso  says  that  "No 
reversal  for  error  of  law  shall  be  made,  or  a 
new  trial  granted,  for  the  admission  or  the  re- 
jection of  evidence,  or  the  refusal  of  the  dis- 
trict judge  to  grant  a  new  trial,  unless  exception 
to  the  rulinj?  of  the  court  below  was  taken  at 
the  trial,  and  is  presented  to  the  court  in  a  bill 
of  exceptions,  sealed  by  the  judge." 

A  bill  of  exceptions  must  contain  the  excep- 
tions made  to  the  direction  and  ruling  of  the 
judge,  together  with  so  much  of  the  evidence 
given  at  tbe  trial  as  is  necessary  to  make  the 
exceptions  intelligible  to  the  court  of  error,  and 
furnish  grounds  for  the  allowance  or  disallow- 
ance of  the  exceptions.    Chitty,  Archb.  Pr.  441. 

No  such  formality  as  the  usual  bill  of  ex- 
ceptions has  been  tacked  to  the  record  and  re- 
turned with  it  in  this  case.  But  as  no  objection 
was  made  to  this  defect  at  the  hearing,  and  the 
facts  and  rulings  of  the  court  sufficiently  ap- 
pear, and  are  certified  by  the  seal  of  the  judge, 
the  writ  will  be  held,  and  the  case  decided  on 
the  facts  found,  and  the  decision  and  deter- 
mination of  the  court  thereon. 

The  hiring  was,  by  express  agreement,  for 
one  year,  although  the  payments  for  service 
were  to  be  made  monthly.  This  constituted 
an  entire  contract.  Becuih  v.  Afullin,  84  N.  J. 
L.  848. 

The  action  is  brought  for  a  breach  of  this 
contract  by  discharging  the  plaiutiiT,  without 
lawful  cause,  before  the  expiration  of  the  vear 
for  which  he  was  hired,  and  to  recover  dam- 
ages for  the  loss  it  has  caused  him.  The  only 
reason  which  appears,  in  the  case,  for  his  dis- 
charge is  that  the  plaintiff  and  an  under  gar- 
dener had  a  disagreement,  which  resulted  in 
blows.  The  causes  which  justify  the  discharge 
of  servants  employed  for  a  certain  time  by  ex- 
press agreement,  or  by  implication,  are  said  to 
be  various,  and  depend  much  on  tbe  nature  of 
the  particular  employment.  Thev  are  gener- 
ally reduced  to  these  classes:  willful  disobedi- 
ence of  a  lawful  order,  gross  moral  misconduct, 
habitual  negligence  or  other  serious  detriment 
to  the  master's  interest,  incompetence,  or  per- 
manent disability  from  illness.  They  must  be 
in  some  way  connected  with  the  duties  of  the 
service.  Instances  will  be  found  collated  in 
Schouler  on  Domestic  Relations,  §  612;  Wood 
on  Master  &  Servant,  §  109  et  fteq.;  and  Smith 
on  Master  &  Servant,  §  189,  and  cases  there 
cited. 

The  circumstances  are  not  given  by  which 
we  can  judge  of  the  exact  character  of  the 
plaintiff's  offense  in  this  case.  A  sudden  affray 
on  the  grounds,  resulting  in  no  injury  to  the 
mistress'  business  and  employment,  would  not 
be  a  good  ground  for  discharge;  while  a  fight 
in  the  dwelling  house,  causing  damage  to  prop- 
erty, alarm  to  the  employer  and  her  servants, 
and  disturbance  to  the  good  order  and  ouiet  of 
her  residence,  might  be  good  justification  for 
an  immediate  discharge. 

On  the  bare  fact  given  in  this  case,  coupled 
with  the  statement  that  the  two  contestants 
were  kept  in  her  service  for  several  months 
afterwards,  it  does  not  appear  that  their  mis- 
conduct on  this  one  occasion  was  eo  injurious 
as  to  justify  the  breach  of  her  contract  with  a 
servant  who  had  been  in  her  employment  for 
about  fifteen  vears. 

It  is  said  that,  without  cause,  menial  or  do- 
3  L.  R.  A. 


mestic  servants  may  be  discharged  by  general 
custom  or  usage  at  any  time,  on  one  month's 
notice,  or  a  month's  wages.  The  reason  given 
is  that  contracts  for  services  which  bring  the 
parties  in  such  close  proximity  and  frequency 
of  intercourse  that  they  are  valuable  only  when 
mutually  agreeable,  and  otherwise  intolerably 


annoying,  should  be  readily  terminated  at  the 
option  of  either  party.  Schouler.  Dom.  Rel. 
008;  Smith,  Mast.  &  Serv.  g  92. 


A  head  gardener,  living  in  a  house  on  his 
master's  grounds,  was  saia  to  be  such  menial 
or  domestic  servant  who  could  be  discharged 
on  a  month's  notice,  though  hired  for  £100 

ryear.    Naiolan  v.  Ablett,  2  Cromp.  M.  & 
54. 

The  cases  cited,  however,  are  English;  and 
the  custom,  if  there  be  such  in  this  country,  is 
not  so  generally  known  and  established  as  to 
presume  knowledge  of  it,  and  an  intention  in 
persons  making  such  contract  for  hiring  to  in- 
corporate it  in  their  agreement,  or  annex  it  as 
an  incident.     Wood,  Mast.  &  Serv.  §  2. 

In  Tatter9on  v.  Suffolk  Manufacturing  Com- 
pany^ 106  Mass.  56,  it  was  said,  in  a  case  where 
three  months'  notice  was  given  to  end  a  year's 
employment  as  superintendent  of  a  factory, 
that  it  was  an  attempt  "  to  import  into  sach 
engagements  a  rule  of  law  analogous  to  that 
which  applies  to  tenancies  of  real  estate  by  oral 
agreement,  or  to  that  which  governs  contracts 
for  domestic  service  in  England.  But  we  are 
aware  of  no  such  rule  of  law  applicable  to  the 
case." 

There  is  no  such  general  custom  in  this  State; 
and  if  there  be  a  special  custom  of  this  charac- 
ter where  these  parties  reside,  it  should  appear 
that  the  plaintiff  had  knowledge  of  it,  and 
made  the  contract  subject  to  such  qualifica- 
tion. 

It  is  also  said  that  by  remaining  after  notice 
he  waived  his  objection.  He  testifies  that 
he  did  not,  and  insisted  on  his  employment 
for  the  year.  The  act,  in  itself,  is  consistent 
with  a  purpose  to  remain  so  long  as  he  was 
permitted  to  stay,  and  assert  his  right  when 
finally  dismissed.  If  he  had  left  immediately, 
without  objection,  it  might  be  said  he  assented 
to  go  and  abandon  his  contract. 

The  refusal  of  a  new  trial  on  the  ground  of 
excessive  damages,  and  for  the  alleged  viola- 
tion of  the  rule  of  damages  in  such  cases,  was 
not  erroneous.  In  actions  for  breach  of  con- 
tract of  hiring,  brought  for  a  wrongful  dis- 
diarge,  soon  after  the  dismissal,  the  amount  of 
damages  is  usually  a  question  for  the  lury  to 
determine,  or  for  the  judge,  where  a  Jury  is 
waived,  based  on  the  amount  of  wages  agreed 
for,  or  the  usual  rate  for  the  employment  con- 
tracted for,  where  no  specific  wages  have  been 
agreed  upon,  and  estimating  what  time  will 
reasonably  be  lost  before  similar  employment 
can  be  obtained  by  using  proper  diligence.  In 
such  case  the  recovery  should  be  limited  to  the 
amount  of  damages  actually  sustained  by  tbe 
unlawful  discharge.  Wood's  Mayne.  Dam. 
SS  277,  279;  HoiMtd  v.  Daly,  61  N.  Y.  862; 
WiUoughby  v.  Thomas,  24  Gratt.  622. 

It  must  also  be  considered  that  where  an  ac- 
tion for  wrongful  discharge  has  been  brought, 
and  damages  recovered  and  paid,  no  other  ac- 
tion can  be  brought  upon  the  same  agreement. 
Smith,  Mast.  &  Serv.  194. 
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The  action  was  begun  November  28,  1887, 
and  jud^ent  rendered  January  28, 1H88.  Up 
to  that  ume  it  does  not  appear  that  the  plaintiff 
had  obtained  or  could  obtain  other  employment, 


although  he  had  endeavored  to  find  it.    The 
damages  were  not  excessive  nor  unlawfully 
estimated. 
Jtidgment  affirmed,  with  eo9U. 


GEORGIA  SUPREME  COURT. 


J.  J.  POWELL,  Bros.  &  Co.    et  al.,\Plff$,  I 
in  Err,, 

V. 

W.  A.  KELLY  Bros.  &  Porter  et  at. 


(- 


.Qa.. 


L  A  paper*  pnrportiiiff  on  its  Ikoe  to  be 
an  aJMolvte  bill  of  sale,  tranaferrlnff  prop- 
erty from  a  debtor  to  his  creditor,  in  oonsidera- 
tlon  of  which  the  flrrantee  agrees  that  the  existing 
indebtedness  of  the  grantor  to  him  shall  be  can- 
celed, and  obligates  himself  to  pay  the  claims  of 
oeruin  perferred  creditors  named,  and  in  which 
tbere  is  no  tmst  reserved  either  expressly,  Im- 
pliod  by  or  secretly,  will  be  cf  instrued  as  a  sale, 
and  not  as  an  assignment. 

2.  The  last  claiue  of  ■eetton  1058of  the 
Georgia  Code  permitting  a  debtor  to  prefer 
one  creditor  to  another  by  means  of  a  mortgage, 
sale  or  transfer  of  property,  provided  the  surplus 
16  not  reserved  for  the  benefit  of  *'  any  other  fa- 
vored creditor  to  the  exclusion  of  other  credit- 
ors,''* was  repealed  by  the  Act  of  February  28, 
1866 ;  and  a  debtor  may  now  sell  his  property  bona 
fide  to  pay  a  debt  and  devote  the  surplus  to  a  par- 
ticular creditor  or  creditors  in  preference  to  other 
creditorB. 

^  The  nneatioii  of  actual  ooncealed  tnmA 
in  a  sale  in  payment  of  a  pre-existing  debt,  or  of 
the  sale  being  made  to  hinder  or  delay  creditors, 
is  a  matter  of  fact  to  be  passed  upon  first  by  the 
lower  court  and  then  by  a  jury ;  and  if  the  Judge 
does  not  see  proper  to  grant  an  injunction  for 
that  reason,  the  supreme  court  will  not  say  that 
he  erred  therein. 

(March  1. 1889.) 


ERROR  to  the  Superior  Court  of  Walton 
County,  to  review  a  Judgment  in  favor  of 
defendants  in  an  action  brought  to  set  aside  a 
certain  bill  of  sale  and  for  an  injunction  and  a 
receiver.    Jffirmed. 

The  petition  in  this  case  charged  that  Kelly 
Brothers  &  Porter  were  possessed  of  assets  of 
about  $100,000  and  about  December  14, 188b, 
being  insolvent,  they  made  apretended  sale  of 
all  their  assets  to  one  8.  M.  Whitney,  and  this 
sale  was  made  to  defraud  their  creditors;  and 
prated  that  the  sale  might  be  set  aside,  and  for 
an  injunction  and  a  receiver. 

The  case  was  heard  on  petition,  answers  and 
affidavits,  before  Hutchlns,  </.,  ruled  in  favor 
of  defendants,  and  plaintiffs  took  this  writ. 

Further  facts  appear  in  the  opinion. 

Meeers.  John  L.  Hopkins,  B.  S.  Walker 
and  Candler*  ThonipfM>n  ^  Candler,  for 
plaintiffs  in  error: 

This  instrument  was  an  assignment,  and 
void  because  the  schedules  required  by  law  to 
be  attached  to  such  instruments  were  not  so 
attached. 

Ga.  Laws  1880,  1881,  p.  174;  1884,  1885,  p. 
100;  Oogffins  v.  Stephene,  78  Ga.  414;  Tfirnip- 
seed  V.  Scharfer,  76  Ga.  109. 

It  was  a  contract  made  with  intention  to 
delay  or  defraud  creditors,  and  Whitney  had 
grounds  of  reasonable  suspicion  of  such  'inten- 
tion, and  it  is  therefore  void. 

Code,  §  1952,  t  3. 

It  was  made  by  debtors,  insolvent  at  the 
the  time,  and  reserved  a  benefit  to  the  assignors 
or  transferrers,  and  to  favored  creditors  to  the 
exclusion  of  other  creditors. 


Scrrm.^  Intoivent  dehtor;  atmlQnment  with  prefer- 
ence. 

In  the  absence  of  a  bankrupt  law  or  some  statu- 
tory inhibition,  a  debtor  while  he  is  administering 
his  own  aflTairs  may  honestly  prefer  tbe  payment  of 
one  debt  to  another.  He  may  indeed  apply  all 
his  property  to  the  payment  of  one  debt,  if  the  debt 
be  one  for  which  the  is  justly  liable,  and  the  prop- 
erty  be  no  more  than  sufficient  to  pay  it  without 
the  imputaUon  of  fraud.  Aroher  v.  O'Brien,  7 
Hun,  146;  Auburn  Exchange  Bank  v.  Fitch,  48 
Barb.  844;  Carpenter  v.  Muien,  4S  Barb.  800 :  Leavitt 
V.  Biatchford,  17  N.  Y.  BJBl ;  Woodworth  v.  Sweet,  51 
H.  T.  8;  Hall  v.  Arnold,  16  Barb.  600.  600;  Water, 
bury  V.  Sturtevant,  18  Wend.  86S;  HiU  v.  Northrop, 
«  How.  Pr.  685:  Williams  v.  Brown,  4  Johns.  Ch. 
•8^  Jewett  V.  Noteware,  80  Hun,  104;  Spaulding  v. 
Strang,  37  X.  Y.  186;  Bishop,  Insolvent  Debtors, 
p.  Itt. 

The  right  to  make  such  conveyances  depends  ul- 
timately upon  the  absolute  dominion  which  a  per- 
son has  over  his  property,  by  which  he  can  make 
any  disposition  which  he  pleases  of  it  not  inconsist- 
ent with  the  rights  of  others.  Brashear  v.West,3K 
U.  S.  7  Pet.  608, 614  (8  L.  ed.  801) ;  Bishop,  Insolvent 
Debtors,  p.  106. 

Whfle  preferences  in  assignments  are  allowed, 
they  are  tolerated  rather  than  encouraged,  as  is 
3L.R  A. 


manifest  from  the  drift  of  leglshition  in  this  State 
from  1881  to  the  present  time,^nd  made  clear  by  the 
provisions  of  the  Act  of  1885w  Tumipseed  v.  Schae- 
fer,  76  Qa.  110. 

A  creditors^  bill,  under  the  Act  of  1881,  filed  with- 
out the  sanction  of  the  Judge,  will  not  prevent  the 
making  of  an  assignment  giving  preferences,  made 
prior  to  the  sanctioning  of  the  bilJ.  KnoxviUe  Iron 
Co.  V.  Wllktns,  74  €hi.  486. 

Under  statutes  respecting  fraudulent  convey- 
ances, which  except  conveyances  made  bona  fide 
and  upon  a  valuable  consideration,  a  debtor  may 
prefer  one  creditor,  or  class  of  creditors,  over  oth- 
ers. Skipwith  V.  Cunningham,  8  Leigh,  271;  Mc- 
Menomy  v.  Murray,  8  Johns.  Ch.  485;  McMenomy  v. 
Roosevelt,  3  Johns.  Ch.  446;  Halsted  v.  Straus,  32 
Fed.  Kep.  270;  First  Nat.  Bank  v.  Baker,  68  Wis.  442; 
Schwab  V.  Lemon,  8  West.  Rep.  281,  111  Ind.  54. 

Schedule  must  he  annexed  to  deed  of  aeeionment. 

Schedules  and  inventories  should  generally  be 
prepared  and  annexed  to  the  deed  at  or  before  the 
time  of  its  execution.  Coggins  v.  Stephens,  73  Ga. 
414,  38Alb.L.  J.  480. 

The  provisions  of  the  statute  should  be  followed 
in  all  material  respects,  and  an  assignment  in  con- 
travention of  its  terms  of  policy  will  not  be  sanc- 
tioned.   Jaffray  v.  McGtehee,  107  U.  S.  861, 866  (27  L. 
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See  Code.  §§  1952,  If  1,  1958;  Embry  v. 
Clapp,  88  Ga.  249;  Cohen  v.  Morris,  70  Ga. 
819. 

Messrs.  H.  D.  MeDaniel  and  John  T. 
Olenn,  for  defeDdants  id  error: 

As  the  testimoDy  submitted  is  conclusive  that 
it  was  an  actual  sale  accompanied  by  the  de- 
livery of  the  property  for  its  full  value,  and 
that  the  consideration  was  actually  paid  in  the 
cancellation  of  the  existing  debt,  and  by  the 
undertaking  on  the  part  of  the  purchaser  to 
pay  certain  other  specified  debts  due  to  third 
persons  by  Kelly  Brothers  &  Porter,  more  than 
one  fifth  of  which  was  paid  within  three  days 
thereafter,  and  that  there  was  no  reservation  of 
benefit  to  the  firm  or  to  any  member  thereof, 
no  secret  trust  and  no  surplus  whatever,  it  is 
manifest  that  the  sale  was  what  it  purported  to 
be — unconditional  and  bona  fide,  it  is  not 
fraudulent  in  that  certain  creditors  were  pre- 
ferred, because  a  debtor  has  the  legal  right  to 
prefer  one  creditor  to  another.  Fraud  does  not 
consist  in  transferring  property  with  the  view 
to  prefer  one  creditor  to  another,  but  in  the 
intention  to  prefer  one's  self  to  all  creditors. 

Code,  1858;  Eastmom  v.  McAlpin,  1  Ga.  157; 
Davis  V.  Anderson,  1  (Ja.  176;  McWhorter  v. 
Wright,  5  Ga.  555;  Emhry  v.  Clapp,  88Ga.  245; 
Hobbs  V.  Davis,  50  Ga.  218;  Pfeiffer  v.  Hunt,  75 
Ga.  518-515;  Gregory  v.  Harrington,  88  Vt. 
241;  Bump,  Fraud.  Conv.  203-285;  Burrill, 
Assignments,  note  p.  10. 

The  contract  of  sale  is  not  in  effect  an  assign- 
ment for  the  benefit  of  certain  creditors.  There 
is  no  trust.  The  fact  that  the  consideration  of 
the  sale  is  to  be  applied  in  part  to  the  payment 
of  other  debts  than  those  of  the  vendee  does  not 
render  the  transaction  an  assignment  in  its 
technical  sense. 

Burrill,  Assignments,  9,  10  and  cases  cited. 
Wileoxon  v.  Annesley,  28  Ind.  285. 

Where  a  debtor  sells  all  his  property  to  a 


creditor  for  a  fixed  and  named  consideration 
which  such  creditor  pavs  in  part  by  discharg- 
ing the  indebtedness  which  he  holds,  in  part 
by  undertaking  to  pay  other  debts  of  the 
grantor  and  paying  them,  and  the  balance  in 
money,  the  transfer  does  not  constitute  a  gen- 
eral assignment,  and  in  the  absence  of  actual 
fraud  it  va  valid. 

Johnsons,  McGreto,  11  Iowa,  151;  Lock/iart 
V.  Stevenson,  61  Pa.  64. 

In  assignments  there  must  be  a  trust  for  cred- 
itors, etc. 

Beans  Y.  BuUitt,  57  Pa.  221;  Ford  v.  WiU- 
iatns,  8  B.  Hon.  550. 

It  is  not  fraudulent  to  sell  all  property  to  pay 
a  debt. 

Brown  v.  Foree,  7  B.  Mon.  857. 

Simmons,  J.,  delivered  the  opinion  of  the 
court: 

1.  We  have  carefully  read  the  pleadings  and 
affidavits  in  this  case,  and  in  our  opinion  there 
was  no  error  in  the  court  below  in  refusing  the 
injunction  and  the  appointment  of  a  receiver 
as  prayed  for;  nor  was  there  any  error,  under 
the  facts  as  disclosed  by  this  record,  in  holding 
that  the  transaction  between  these  parties  was 
a  sale  and  not  an  assignment. 

The  paper,  on  its  face,  is  an  absolute  bill  of 
sale.  It  sells  and  transfers  to  Whitney  the 
whole  stock  of  goods,  mortgages,  notes,  ac- 
counts, etc.,  in  payment  of  a  pre-existing  debt 
which  Kelly  Brothers  &  Porter  owed  to  Whit- 
ney; and  Whitney  agrees  therein  that  the  in- 
debtedness which  he  holds  against  said  firm 
shall  be  settled  in  consideration  of  said  sale  to 
him  of  said  goods.  He  also  obligates  himself 
to  pay  certain  other  preferred  creditors  men- 
tioned in  said  bill  of  sale.  The  obligation 
assumed  by  Whitney  is  not  to  pay  these  other 
preferred  creditors  out  of  the  proceeds  of  the 
goods,  but  he  assumes  the  debts  and  obligates 


^d.  486, 4il6>;  McMlUan  v.  Knapp,  7B  Gku  171,  88  Alb. 
L.  J.  488. 

But  no  particular  form  to  necessary  so  long  as  the 
statute  to  complied  with.  See  Johnson^  App.  106 
Pa.  878;  Wallace  v.  Wainwrfcrht,  87  Pa.  868;  Winner 
V.  Hoyt,  06  Wte.  227 ;  Gordon  v.  Green,  10  Ga.  684  ; 
Hall  V.  Mazston,  17  Mass.  676:  Stlmpson  v.  Fries,  2 
Jones,  Eq.  (N.  C.)  166;  88  Alb.  L.  J.  488. 

Sthtdvle  must  he  fvSL  and  complete. 

The  Act  of  1881  to  a  remedial  statute,  and  should 
be  strictly  construed  as  a^ralnst  the  assignor  and  bto 
assignee,  and  liberally  in  favor  of  creditors.  Crit- 
tenden V.  Ooleman,  70  Ga.  208;  Ck>ggin8  v.  Stephens, 
73Ga.414. 

The  Act  of  1886,  being  in  furtherance  of  the  same 
policy,  to  subject  to  the  same  rules  of  construction. 
Turnipseed  v.  Schaef  er,  76  Ga.  130. 

Both  Acts  declare,  in  unmtotakable  language,  that 
unless  these  schedules  are  **  full  **  and  **  complete  " 
the  assignment  shall  not  be  valid.  No  provtoion  to 
made  by  either  of  them  for  perfecting  a  schedule 
which  to  not  '*  fuU  *'  and  **  complete  "  and  by  that 
means  upholding  the  assignment.  Turnipseed  v. 
Schaef  er,  76  Ga.  182;  McMillan  v.  Knapp,  76  G  a.  171; 
88  Alb.  L.  J.  489. 

Omission  from  the  schedule,  to  fatal  to  the  assigrn- 
ment.    Turnipseed  v.  Schaefer,  76  Ga.  109.    , 

The  omission  from  the  schedule,  of  a  large  amoimt 
of  real  estate,  did  not  render  the  assignment  invalid; 
it  passes  to  the  assignee  although  it  had  been  fraud- 
ulently conveyed  by  the  assignor  to  another  previ- 
8  L.  R.  A. 


ous  to  the  assignment.    Turnipseed  v.  Schacfer,  7S 
Ga.  109:  38  Alb.  L.  J.  489. 

The  difference  between  a  schedule  which  to  not  full 
and  complete  and  no  schedule  at  all  to  a  difference 
in  degree  only,  and  should  not  vary  the  application 
of  the  rule  prescribed  by  the  statute.  Turnipseed 
V.  Schaefer,  76  Ga.  109. 

Schedute  must  be  sworn  to. 

The  party  to  required  to  swear  that  the  schedule 
attached  to  a  full  and  complete  inventory  and  sched- 
ule of  all  the  assets  of  every  kind  held,  claimed  or 
owned  by  him  at  the  execution  ot  the  deed  of  as- 
signment.   McMillan  v.  Knapp.  76  Ga.  177. 

The  rule  to  different  in  Texas.  Fant  v.  Etobury, 
68  Tex.  1. 

The  two  Acts  requiring  lists  of  assets  and  of  cred> 
Itors  seem  to  indicate  that  the  schedules  should  be 
sworn  to  separately  (Fort  v.  Martin  Tobacco  Co. 
77  Ga.  118);  and  in  case  of  assignments  by  firms,  etc, 
shall  be  sworn  to  by  a  member  thereof.  Turnip- 
seed V.  Schaefer,  76  Ga.  129. 

Aisionment  void  for  defective  affidavit, . 

Where  the  law  requires  the  schedule  to  be  sworn 
to  as  '*  fuU  and  complete,*^  an  affidavit  that  ft  was 
**jU8t  and  true  "was  held  insufficient,  and  the  as- 
signment was  set  aside  at  tlie  suit  of  crediton. 
Fort  V.  Martin  Tobacco  Go.  77  Ga.  118;  McMillan  v. 
Knapp,  76  Ga.  176;  88  Alb.  L.  J.  488. 

The  schedule  or  list  of  creditors  thereto  attached 
must  show  that  it  was  full  and  complete,  and  the 
affidavit  thereto  must  so  state .  Fort  v.  Martin  To- 
bacco Co.  77  Ga.  HI. 
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himself  absolutely  to  pay  them,  whether  the 
proceeds  of  the  sale  of  the  goods  are  sufflcieDt 
or  not.  Cnder  this  obligation,  if  the  goods 
were  destroyed,  Whitney  would  still  be  ^und 


to  pay  these  debts. 
Sof 


I  far  as  we  can  discover  from  the  bill  of 
sale  and  the  facts  disclosed  by  this  record,  this 
seems  to  have  been  a  bona  fide  transaction  be- 
tween these  parties— a  transaction  which  does 
not  violate  any  law  in  this  State,  but  which 
the  law  expressly  sanctions — that  is,  that  a 
debtor  may  prefer  certain  creditors'  to  others. 
So  far  as  we  can  discover  from  the  facts  in  the 
record,  there  is  no  trust  reserved  in  this  bill  of 
sale,  cither  expressly,  impliedly  or  secretly,  to 
Kelly  Brothers  &  I'orter,  or  to  any  one  of 
them.  While  the  form  and  words  of  an  assign- 
ment and  bill  of  sale  are  generally  the  same, 
the  element  of  trust,  either  express,  implied. or 
secret,  distinguishes  an  assignment  from  a 
sale. 

Burrill,  in  his  work  on  Assignments,  page  9, 
says:  ''An  important  distinction  between  the 
two  modes  of  transfer  arises  out  of  the  character 
of  a  trust,  which  belongs  to  an  assignment.  A 
sale  (in  cases  free  from  fraud)  is  on  delivery  of 
the  thing  sold  and  receipt  of  the  consideration, 
a  complete  transaction,  passing  absolutely  aod 
irrevocably  all  the  sellers  interest  in  the  subject 
of  it.  without  reversion  or  return  under  any 
circumstances.  An  assignment  is  likewise  an 
absolute  conveyance  by  which  both  the  legal 
and  equitable  estate* is  devested  out  of  the 
grantor;  but  the  title  vested  in  the  assignee  is 
subject  to  the  uses  and  trusts  in  favor  of  the 
creditors,  and  upon  their  satisfaction  a  trust 
results  in  favor  of  the  assignor  in  the  residue  of 
the  unappropriated  property  or  its  proceeds. 
A  transfer  of  specific  property  to  a  creditor  in 
discharge  of  a  pre-existing  debt  is  in  effect  a 
sale.  An  assignment  of  itself  does  not  satisfy 
the  claims  of  the  creditors  to  any  extent,  but 
provides  a  method  for  raising  the  means  with 
which  to  pay  them.  Sales  are  often  subject  to 
•covenants  on  the  part  of  the  buyer  and  seller, 
from  which  assignments  are  free.  An  assignee 
is  not  liable  to  the  payment  of  incumbrances 
to  the  same  extent  as  a  purchaser." 

This  being  the  law,  and  the  facts  in  the  rec- 
ord showing  that  this  was  a  bona  fide  sale  be- 
tween the  parties,  and  that  there  was  no  trust, 
either  spoken  or  secret,  reserved  to  the  grantors 
or  to  any  one  for  them,  the  court  did  not  err 
in  holding  that  it  was  a  sale  and  not  an  assign- 
ment. Watkins  v.  Pope,  88  Ga.  514;  John9on 
V.  MeOrew,  11  Iowa,  151;  Andermm  v.  Smith,  5 
Blackf .  395. 

The  case  of  Coggins  v.  Stephens,  78  Qa.  414, 
relied  upon  by  counsel  for  the  plaintiff  in  er- 
ror, was  a  case  in  which  the  facts  were  very 
different  from  the  facts  in  this  case.  The  en- 
tire stock  of  goods  and  other  property  in  that 
case  greatly  exceeded  in  value  the  consideration 
namoi  in  the  deed,  and  there  was  evidence 
enough  in  that  case  to  authori^  a  jury  to  find 
that  there  was  a  secret  trust.  In  this  case  the 
trust  element  is  lacking,  and  the  evidence 
«how8  that  the  property  sold  is  of  much  less 
value  than  the  debt  of  Whitney  and  those 
which  he  has  assumed. 

2.  But  it  was  argued  by  counsel  for  the 
plaintiff  in  error  that  whether  this  was  a  sale  or 
ftn  assignment,  it  is  still  void,  under  the  last 
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clause  of  section  1953  of  the  Code.  That  sec 
tion  is  as  follows: 

"A  debtor  may  prefer  one  creditor  to  an- 
other, and  to  that  end  he  may  bona  fide  give  a 
lien  by  mortgage  or  other  legal  means,  or  he 
may  sell  in  payment  of  the  debt,  or  he  may 
transfer  negotiable  papers  as  collateral  security, 
the  surplus  in  such  cases  not  being  reserved  for 
his  own  benefit  or  that  of  any  other  favored 
creditor,  to  the  exclusion  of  other  creditors." 

It  is  argued  that  the  facts  of  this  case  show 
that  there  will  be  asurplus  left  after  the  payment 
of  Whitney's  debt,  and  that  this  bill  of  sale  re- 
serves that  surplus  for  other  favored  creditors 
than  Whitney,  and  to  the  exclusion  of  these 
complainants;  and  that  therefore,  under  the 
latter  part  of  tiiis  section,  said  sale  to  Whitney 
is  void. 

If  these  words  "or  that  of  any  other  favored 
creditors,"  are  still  of  force  as  the  law  of  this 
State,  it  would  seem  that  this  point  is  well 
taken.  This  part  of  the  section  at  first  gave  us 
some  trouble,  but  after  a  careful  examination 
thereof,  and  an  investigation  as  to  how  these 
words  originated  or  became  incorporated  in  the 
Code,  we  nave  come  to  the  conclusion  that  they 
were  repealed  by  the  Act  of  February  28, 
1866  (Acts  1866,  p.  20). 

Prior  to  the  Act  of  1866.  the  policy  of  this 
State,  as  shown  by  the  Act  of  1818,  was  that  a 
debtor  should  not  prefer  one  creditor  to  an- 
other; but  there  was  a  proviso  to  that  Act  that 
a  debtor  might  extinguish  his  debt  to  a  cred- 
itor by  a  bona  fide  sale  of  property  for  that  pur- 
pose, not  reserving  any  part  thereof  in  trust 
for  himself  or  anyone,  else. 

Under  this  provision,  this  court  made  sev- 
eral decisions,  notably  in  the  case  of  Eastman 
V.  M^Aljnn,  1  Kelly  [1  Ga.]  157,  and  some 
others  on  the  same  line;  where  a  debtor  was 
allowed  to  sell  his  property  to  a  creditor  and 
prefer  other  creditors  as  to  the  surplus.  Other 
decisions  were  made  somewhat  in  conflict  with 
these.  To  the  codifiers  the  former  of  these  de- 
cisions doubtless  seemed  to  be  inconsistent  with 
the  Act  of  1818,  because  they  allowed  a  prefer- 
ence of  creditors  in  the  disposal  of  the  surplus. 

In  order  to  harmonize  these  decisions  and 
make  the  policy  of  the  law  consistent  with  the 
plain  provisions  of  the  Act  of  1818.  we  think 
the  codifiers  added  the  words  above  ouoted, 
which  m^de  the  whole  scheme  and  policy  of 
the  Act  of  1818  consistent;  so  that  while  a  debt- 
or could  still  make  a  bona  fide  sale  of  his  prop- 
erty to  pay  a  debt,  he  could  not,  under  these 
words,  prefer  one  creditor  to  another  by  direct- 
ing a  surplus  to  be  paid  to  the  preferred 
creditor.  The  law  thus  stood  from  the  time  of 
the  adoption  of  the  Code  to  1866,  when  the 
Legislature  thought  proper  to  change  the  pol- 
icy of  the  State  in  regara  to  the  preference  of 
creditors  by  a  debtor,  and  they  passed  the  Act 
of  that  year,  in  which  they  allowed  a  debtor  to 
prefer  one  creditor  to  another.  That  Act,  in 
our  opinion,  repealed  by  implication  the  latter 
part  of  section  1953;  and  those  words  should 
have  been  stricken  from  the  section  when  the 
Code  was  subsequently  revised.  See  Endlich 
on  Interpretation  of  Statutes,  g  195  et  seq. 

These  words  are  in  direct  conflict  with  the 
policy  of  the  Act  of  1866.  That  Act,  as  said 
before,  allows  a  debtor  to  prefer  one  creditor 
to  another;  and  we  do  not  see  any  reason,  now. 
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why  a  debtor  may  not  sell  his  property  bona 
fide  to  pay  a  debt)  and  devote  the  surplus,  if 
there  is  any,  to  a  particular  creditor  or  cred- 
itors, in  preference  to  other  creditors.  The 
Act  does  not  prescribe  any  particular  manner 
or  form  in  which  a  debtor  ma^  prefer  one 
creditor  to  another.  In  our  opinion  he  may 
do  it  by  an  assignment  of  all  his  property  to 
one  creditor,  or  a  class  of  creditors,  or  he  may 
do  it  by  seUing  his  property  bona  fide  to  one 
creditor  in  payment  of  his  debt  and  devotinff 
the  surplus  to  the  payment  of  preferred  cred- 
itors. 

It  is  argued,  however,  that  to  allow  sales  of 
the  kind  now  under  consideration  to  stand, 
would  be  a  virtual  repeal  of  the  policy  of  the 
Legislature  in  regard  to  assignments;  that  the 
policy  requires  the  assignor  to  attach  to  the  as- 
signment a  list  of  creditors,  and  the  amount  of 
indebtedneas,  and  declares  that  unless  this  is 
done  the  assignment  shall  be  void.  This  court 
has  been  very  strict  in  the  enforcement  of  these 
statutes  in  regard  to  assignments  proper;  be- 
cause it  seemed  to  be  the  policy  of  the  Legis- 
lature to  require  of  the  assignor  a  clean  show- 
ing as  to  all  of  his  property,  his  debts  and  his 


creditors.  This  was  required,  as  we  have  de- 
cided, for  the  benefit  and  protection  of  the 
creditors.  These  Acts,  as  will  be  seen  by  a 
reference  thereto,  apply  only  to  assignments, 
and  do  not  apply  to  sales,  especially  sales  like 
the  one  under  consideration,  the  facts  in  tiiis 
record  showingthat  Kelly  Brothers  &  Porter 
did  not  sell  to  Whitney  the  whole  of  their  prop- 
erty,  but  only  a  part  thereof,  and  sold  the  other 
portion  to  some  other  creditors. 

8.  It  will  be  observed  that  we  have  not  dis- 
cussed the  question  of  actual  concealed  fraud, 
or  of  this  sale  being  made  to  hinder  or  delay 
creditors.    These  were  matters  of  fact  to  be 

Eassed  on,  first  by  the  court  below  and  then 
y  a  Jury;  and  as  he  did  not  see  proper  to  grant 
an  injimction  upon  these  grounds,  we  cannot 
say  that  he  erred  therein.  This  case,  we  pre- 
sume, will  (if  the  parties  desire)  be  submitted 
to  a  jury  upon  all  these  questions,  and  if  they 
should  find  from  the  evidence  that  this  was  a 
fraudulent  sale,  or  that  it  was  made  to  hinder, 
delay  or  defraud  creditors,  doubtless  theileamed 
Judge  below  will  sanction  their  finding  should 
the  evidence  authorize  it 
Judgment  afflrmed. 
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Neil  R.  BOLLONG,  Plff.  in  Err,, 
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SCHUYLER  NATIONAL  BANK. 

(....Neb*.....) 

*Fovmer  abjudication;  eaioppeL  Defend- 
ant,  a  national  bank,  brought  separate  suits 
against  plaintiff  upon  two  promissory  notes.  In 
each  action  plaintiff  filed  his  answer  setting  up  as 
a  defense  that  illegal  interest  had  been  contracted 
for  and  leceived  by  the  bank,  and  asking  that  de- 
fendant have  judgment  only  for  the  amount  of 
money  received,  less  the  usurious  interest  paid. 
Upon  trials  being  had,  the  findings  of  the  district 
court  were  tn  favor  of  plaintiff  in  each  case,  the 
credits  being  allowed  and  the  costa  taxed  to  de- 
fendant who  was  plaintiff  therein.  Subsequently 
plaintiff  instituted  this  action  for  the  recovery  of 
twice  the  amount  of  the  illegal  interest  paid,  as 
provided  by  section  6196  of  the  Revised  Statutes  of 
the  United  States.  Defendant  pleaded  in  bar  the 
recovery  of  the  usurious  interests  in  the  former 
suits,  and  upon  trial,  the  plea  was  sustained  and 
to  the  extent  of  the  causes  of  action  which  had 
been  adjudicated  in  the  former  suita  and  plaint- 
iff*s  petition  dismissed.  It  was  hOd,  upon  error 
to  the  supreme  court,  first,  that  the  Judgments  of 
the  district  court  in  the  former  actions,  in  favor 
of  plaintiff,  were  not  void,  the  facts  presented  by 
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the  answers  being  a  subject  matter  within  its  Ju> 
risdlction,  and  that  the  adjudications  in  favor  of 
plaintiff  in  such  actions  were  a  bar  to  his  recoT- 
ery  in  this  case ;  and  second,  that  such  adjudica- 
tions being  had  in  his  favor,  at  his  request  and 
upon  his  procurement,  upon  a  subject  matter 
within  the  Jurisdiction  of  the  district  court,  he  is 
now  estopped  to  deny  its  validity. 

(March  SO,  1889.) 

ERROR  bv  plaintiff,  to  the  District  Court  of 
Colfax  County  (Marshall,  </!),  to  review  a 
judgment  in  his  favor  for  a  less  amount  than 
claimed  in  an  action  to  recover  the  penalty 
provided  for  the  exaction  of  illegal  interest. 


he  facts  sufficiently  appear  in  the  opinioD 
of  the  court. 

Meetirs.  J.  A.  Orimison  and  Phelps  4k 
Son,  for  plaintiff  in  error: 
,    Statutes  of  States  prohibiting  the  taking  of 
usury  do  not  apply  to  banks  organized  under 
an  Act  of  Confess. 

First  Nat.  Bank  v,  Oarlinghouee,  22  Ohio 
St.  492;  Daris  v.  BandaU,  llSMaas.  547. 

The  right  to  recover  double  the  amount 
given  as  lisurv  does  not  entitle  the  borrower  to 
set  up  the  claim  as  an  offset  or  defense  in  an 
action  for  the  principal  debt  and  interest. 


Note.— Ba  judicata. 

Where  subject  matter,  cause  of  action  and  par- 
ties are  the  «ame  as  in  a  former  suit,  the  Judgment 
therein  constitutes  a  bar  to  the  second  suit.  Lyon 
V.  Perin  ft  G.  Mfg.  Co.  126  U.  8.  708  (81  L.  ed.  841); 
Durant  v.  Essex  Co.  74  U.  S.  7  Wall.  107  a9  L.  ed.  164). 
See  Sharon  v.  Terry,  1  L.  R.  A.  672,  note. 

Omdwtivtnen  of  former  judgmenL 

A  decision  on  the  merits  of  a  question  estops  par- 
ties and  privies  from  maintaining  or  alleging  any- 
thing to  the  contrary  in  any  other  litigation  be- 
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tween  them.  Cromwell  v.  Sao  Co.  94  U.  S.  851  (24  L. 
ed.  196);  Wilson  v.  Deen,  m  U.  8.  625  (80  L.  ed.  980); 
Bank  of  U.  a  v.  Beverley,  42  U.  8. 1  How.  184  (11  L.. 
ed.  75);  Parrish  v.  Ferris,  67  U,  8.  2  Black,  806  (17  L. 
ed.  817);  Stockton  v.  Ford,  60  U.  8. 18  How.  418  (15 1«. 
ed.  885);  Gelston  v.  Hoyt,  16  U.  S.  8  WHeat.  246  (4  I«. 
ed.  881):  Hopkins  v.  Lee,  10  U.  8. 6  Wheat.  109  (5  L.  ed. 
218) ;  Neal  v.  Foster,  86  Fed.  Rep.  82:  BiM«.low,  Kb- 
toppei,  84;  Outram  v.  Morewood,  8  Bast,  846;  Duoh- 
ess  of  Kingston's  Case,  20  How.  State  TriaN.  865,  2* 
Smith,  Lead.  Oos.  7th  Am.  ed.  624. 
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Bamet  y.  Muneie  Nat  Bank,  08  U.  8.  665 
(25  L.  ed.  212);  Stephen*  y.  Monongahda  Nat, 
Bank,  111  U.  8.  m  (28  L.  ed.  890);  Druufbach 
V.  Second  Nat.  Bank,  104  U.  8.  52  (26  L.  ed. 
658);  First  Nat.  Bank  y.  Orvber,  91  Pa.  877; 
Ldtanon  Nat.  Bank  y.  Karmany,  98  Pa.  65. 

The  jadgment  of  the  court  in  the  former  case 
18  not  a  bar  to  this  action,  for  the  reason  that 
the  court  did  not  haYe  Jurisdiction  to  allow  the 
amount  paid  as  interest  as  a  set-off  in  that 
action. 

Wind9(^  Y.  McVeigh,  98  U.  8.  274  (28  L.  ed. 
914);  Boie  v.  Bimdy,  8  U.  8.  4  Cranch,  268  (2 
L.  ed.  608);  EUiott  y.  Peirsoi,  26  U.  8.  1  Pet. 
840  (7  L.  ed.  164);  WHeat  y.  Jackean,  88  U.  8. 
18  Pet.  611  (10  L.  ed.  264);  WiUiamson  v.  Berry, 
49  U.  8.  8  How.  648  (12  L.  ed.  1170). 

Plaintiff  In  error  was  not  estopped  to  deny 
the  jurisdiction  of  the  court  in  allowing  the 
amount  paid  as  usury  as  a  set-off  in  the  former 
action. 

Freeman,  Judgm.  116-122  and  cases  cited; 
Herman,  Estoppel,  110;  Aepden  y.  Nixon,  45 
U.  8.  4  How.  467  (11  L.  ed.  1059);  Houston  v. 
Musgrote,  85  Tex.  694;  Wanster  y.  Rowland,  10 
Wis.  8;  Damp  y.  Dane,  29  Wis.  420;  State  v. 
Richmond,  26  N.  H.  282;  QiUiland  y.  Sellers,  2 
Ohio  8t.  227;  Withers  y.  Patterson,  27  Tex. 
494;  FiUey  y.  Cody,  4  Colo.  109. 

Mr.  £•  T.  Hodaon*  for  defendant  in  error: 

The  plaintiff  in  error  was  estopped  to  deny 
the  Jurisdiction  of  the  court  in  allowing  the 
amount  paid  as  interest  as  a  set-off  or  counter- 
claim in  the  former  action. 

Herman,  Estoppel,  48,  44,  99-lOt,  451,  649, 
865,  944,  947,  961;  Ela  y.  McConihe.  35  N.  H. 
279;  Beam  y.  Macaniber,  85  Mich.  457;  Ohio  A 
M.  R.  Oo.  Y.  McCarthy,  96  U.  8.  258(24  L.  ed. 
698);  EuHi9  y.  BoOes,  6  New  Eng.  Rep.  82, 
146  Masa.  418;  DanieU  y.  Teamey,  102  U.  8. 
416  (26  L.  ed.  187);  Harrison  y.  Milwaukee  Co. 
51  Wis.  660;  ToneY.  Columbus,  39  Ohio  8t.  808; 
Burlington,  C  R.  A  M.  R,  Co.  y.  Stewart,  89 
Iowa.  267;  ShutU  y.  Thompson,  82  U.  8.  15 
Wall.  151  (21  L.  ed.  128);  Truesdail  y.  Ward, 
24 Mich.  117;  Bigelow,  Estoppel,  601;  Olocery. 
Benjamin,  78  111.  42;  Bethell  y.  Mathews,  80  U. 
8.  18  Wall.  1  (20  L.  ed.  556);  Rodermund  y. 
Clark,  46  N.  T.  854;  Shan  y.  Holcomb,  29 
Mich.  153;  Thomas  y.  Joslin,  86  Minn.  1,  1 
Am.  St.  Rep.  624;  Lounsbury  y.  Catron,  8  Neb. 
469;  Bfichanan  y.  Dormnf,  11  Neb.  878;  Strong 
V.  Irwin.  12  Neb.  446;  Hersey  v.  Walsh,  88  N. 
W.Rep.  618;  Gayer  y.  Parker,  89  N.  W.  Rep. 
845. 

If  any  judgment  should  be  giYen  for  plaintiff 
below  it  should  be  for  twice  the  amount  of  the 
excess  of  interest  paid  over  the  legal  rate  only, 
and  not  twice  the  full  amount  of  interest  paid. 

Hintermister  y.  First  Nat.  Bank,  64  N.  Y. 
212;  Thomp.  Natl.  Bk.  Gas.  741;  Oloversville 
Nat.  Bank  y.  Johnson,  104  U.  8.  271  (26  L.  ed. 
742):  MarMhaU  y.  Vicktlmrg,  82  U.  8.  15  Wall. 
146(21L.ed.l21). 


,Ch.  J.,  deliYered  the  opinion  of  the 
court: 

This  action  was  instituted  in  the  District 
Court  of  Colfax  County,  for  the  recovery  (un- 
der section  5198  of  the  Kevised  Statutes  of  the 
Unil^  States)  of  twice  the  amount  of  illegal 
interest  nJle^  to  have  been  paid  defendant  in 
error,  it  being  organized  as  a  national  bank, 
8L.R.A. 


under  and  in  pursuance  of  the  laws  of  the 
United  States. 

The  petition  contained  twelve  counts  or  sep- 
arate causes  of  action,  each  being  based  upon  a 
payment  of  illegal  interest,  alleged  to  have  been 
made  to  the  Sftuk.  The  total  amount  for 
which  judgment  was  demanded  was  i|707.10. 

The  answer  of  the  defendant  contained, 
among  other  tbines,  the  allegation,  as  to  the 
fourth,  fifth,  sixUi,  seventh,  eighth,  ninth, 
tenth,  eleventh  and  twelfth  causes  of  action 
contained  in  the  petition,  that  prior  to  the  com- 
mencement of  this  action,  defendant  instituted 
two  several  actions  against  the  plaintiff  in  the 
District  Ck>urt  of  (Jolfax  County,  upon  the 
notes  which  were  the  evidences  of  the  indebt- 
edness, upon  which  the  several  payments  of 
illegal  interest  were  alleged  to  have  been  made, 
and  that  in  said  actions  plaintiff  presented  as 
defenses  the  same  facts  which  are  set  out  in  said 
counts  of  his  petition  in  this  case;  and  that 
upon  issue  being  joined  thereon,  the  district 
court,  upon  a  hearing  of  the  causes  upon  trial, 
found  in  bis  favor  and  rendered  judgment 
thereupon,  in  accordance  with  said  findings: 
and  that  the  whole  matter,  presented  in  tne 
counts  referred  to  ih  plaintiff's  petition,  had 
been  adjudicated  in  such  actions. 

A  reply  was  filed,  by  which  all  the  allega- 
tions of  the  answer  were  denied. 

A  trial  was  had  to  the  court,  and  upon  which 
it  found  in  favor  of  plaintiff,  upon  the  causes 
of  action  set  out  in  the  second  and  third  counts, 
and  rendered  judgment  against  the  bank  for 
the  sum  of  $286. 

Plaintiff  brings  the  cause  into  this  court  by 
proceedings  in  error,  and  assigns  for  error  that 
tbe  court  erred  in  its  finding,  against  him,  on 
the  fifth,  sixth,  seventh,  eighth,  tenth,  eleventh, 
and  twelfth  causes  of  action;  that  the  findings 
and  decision  are  not  sustained  by  sufficient 
evidence  and  are  contrary  to  law. 

It  appears,  from  the  eviaence  introduced 
upon  the  trial,  that  at  a  time  prior  to  the  com- 
mencement of  this  suit,  the  date  of  which  is 
not  given,  the  defendant  instituted  its  action 
against  plaintiff,  for  the  sum  of  92,000,  alleged 
to  be  due  upon  a  promissory  note,  signed  by 

Slaintiff,  dated  May  24,  1886,  and  due  thirty 
ays  afterdate;  and  that  plaintiff,  in  bis  answer 
to  the  petition,  admitted  the  execution  and 
delivery  of  the  note  and  alleged,  as  a  defense 
thereto,  that  on  the  16th  day  of  June,  1885,  he 
borrowed  from  defendant  the  sum  of  $2,000 
for  ninety  days  and  paid  to  it,  as  interest  there- 
on, the  sum  of  $62;  and  that,  at  divers  other 
times,  set  out  in  the  answer,  the  note  was  re- 
newed and  usurious  interest  paid,  amounting 
in  all  to  the  sum  of  $811.50,  usurious  interest 
collected  by  defendant. 

The  answer  contained  an  admission  that 
"  There  is  due  to  the  plaintiff,  upon  said  prom- 
issory note,  the  sum  of  $1,689.50,  and  no  more.'^ 

The  prayer  of  the  answer  was  that  said  sum 
of  $811.50,  illegal  interest  paid,  might  be  de- 
ducted from  the  amount  named  in  the  note, 
and  that  the  costs  of  the  action  be  taxed  to  the 
plaintiff.  Upon  a  trial  in  that  case  being  had, 
Judgment  was  rendered  in  favor  of  defendant, 
who  was  plaintiff  in  the  action,  for  the  sum  of 
$1,689.50,  the  amount  confessed  in  the  answer, 
and  costs  were  taxed  to  it. 

It  further  appears  that  another  action  had 
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been  instituted  against  plaintiff,  by  defendant, 
upon  a  note  of  $1,200  in  the  same  court,  and 
that  an  answer  was  filed,  presenting  at  length 
the  defense  of  usury,  admitting  that  there  was 
due  defendant  the  sum  of  $994,80,  and  no 
more,  and  praying  that  the  sum  of  $149.40,  the 
alle^  usurious  interests  be  deducted  from  the 
orinnal  amount  received. 

The  result  of  the  trial  in  that  case  was  a 
judgment  in  favor  of  defendant,  for  the  sum 
of  $994. bO,  the  amount  confessed  in  the  answer; 
and  the  taxation  of  the  costs  to  it. 

It  clearly  appears  that  the  usury  mentioned 
in  the  answers  in  the  two  cases  referred  to  is 
the  same  as  that  which  is  alleged  in  plaintiff's 
petition  in  this  case,  and  that  In  these  actions 
the  illegal  interest  received  was  applied  as 
payment  on  the  original  indebtedness,  un- 
der the  provisions  of  the  interest  laws  of  this 
State. 

The  contention  of  the  plaintiff  is  that  the 
judgments  in  the  suits,  to  the  extent  of  allow- 
m^  him  credit  for  the  illegal  interest  paid,  were 
void  and  are  not  a  bar  to  this  proceeding,  not- 
withstanding they  were  rendered  in  his  favor, 
upon  his  answer,  in  the  nature  of  a  cross  pe- 
tition, and  that  he  has  received  the  benefit 
thereof. 

The  question  has  been  ably  presebted  by 
counsel  on  either  side,  both  by  oral  arguments 
and  briefs,  and  is,  to  our  mind,  not  free  from 
difliculty. 

As  it  has  been  held  by  this  court  in  First  Na- 
tioncUBanky.  Overman,  22  Neb.  116,  that  state 
courts  have  Jurisdiction  to  enforce  the  collec- 
tion of  the  penalty  prescribed  bv  section  5198 
of  the  Revised  Statutes  of  the  United  States, 
for  taking  illegal  interest,  it  might  be  con- 
tended, with  quite  a  degree  of  reason,  that 
under  the  provisions  of  sections  100  and  101  of 
the  Civil  Code,  the  penalty  given  by  the  law 
of  Congress,  where  it  arises  out  of  the  transac- 
tion which  forms  the  basis  of  a  plaintiff's  suit, 
might  be  pleaded  as  a  counterclaim  and  allowed 
as  such. 

Were  tbis  the  correct  view,  it  is  clear  that 
plaintiff  could  not  recover  in  this  case,  for  the 
reason  that,  in  the  former  suits,  he  presented 
by  his  answer  the  same  facts  which  are  now 
set  up  in  his  petition,  and  that  the  district  court, 
by  his  procurement,  erred  in  not  giving  the 
full  relief  prescribed  by  the  law  of  Congress; 
and  that  the  Judgment  would  not,  for  that 
reason,  be  void. 

But  it  may  be  that  in  Bamet  v.  Mnncie  Na- 
timal  Bank,  98  U.  S.  555  [26  L.  ed.  212],  the 
Supreme  Court  of  the  United  States  have  held 
otherwise,  and  that  no  proceeding  could  be 
maintained  for  the  enforcement  of  the  remedy, 
given  by  section  5198,  other  than  by  a  separate 
and  independent  action  of  debt. 

We  think  the  case  referred  to  scarcely  reaches 
to  that  extent,  as  it  does  not  clearly  appear  that 
the  claim  presented  in  that  case,  for  twice  the 
amount  of  interest  paid,  was  based  upon<  the 
8  L.  R,  A. 


same  transaction  or  contract  set  forth  in  the 
petition. 

As  we  deem  it  unnecessary  to  decide  that 
question  in  this  case,  our  decision  will  be  baaed 
upon  other  and  different  grounds. 

It  may  be  conceded,  as  contended  by  plaint- 
iff, that  the  defense  of  usurv,  under  the  Interest 
Laws  of  this  State,  cannot  be  pleaded  in  an  ac- 
tion instituted  by  a  national  bank  as  a  l^gal 
defense,  and  that  the  state  courts  have  no 
iurisdiction  to  enforce  the  penalties  prescribed 
by  state  law,  and  that  the  decisions  of  the  dis- 
trict court  in  the  former  cases  were  erroneous, 
or  even  voidable;  and  yet  we  cannot  see  that 
plaintiff  can  again  recover.  In  other  words : 
that  plaintiff,  having  availed  himself  of  a  sup- 
posed remedy,  and  having  received  a  judgment 
m  his  favor,  upon  his  answer  and  cross  petition 
without  objection,  and  having  accepted  the  re- 
sult, is  estopped  from  subsequently  objecting 
to  the  authority  of  the  court  to  render  the 
Judgment. 

The  district  court,  by  which  the  former 
Judgments  were  rendered,  was  a  court  of  gen- 
eral Jurisdiction.  While  it  may  be  true,  as 
hereinbefore  intimated,  that,  by  the  rule 
in  Barnet  v.  MuncU  National  Bank,  98  U.  8. 
555  [25  L.  ed.  212],  it  was  error  for  such  court 
to  render  Judgment  under  the  Usury  Laws  of 
this  State,  yet  we  are  not  aware  of  anv  rule 
which  can  be  applied  which  would  render  the 
judgment  absolutely  void;  no  objection  having 
been  made  at  the  time,  and  the  case  baying 
been  allowed  to  go  to  judgment. 

If  it  could  be  said  that  it  was  the  duty  of  the 
district  court  to  strike  plaintiff's  defenses  from 
his  answer  in  these  cases  and  order  them  to  be 
made  the  subject  of  separate  and  independent 
actions,  yet  its  failure  to  dor  so  could  not  render 
its  Judgments  void,  as  one  without  Jurisdiction 
of  the  parties,  or  of  the  subject  matters.  The 
most  that  can  be  said  is  that  it  had  not  Juris- 
diction over  the  subject  matter  in  that  form  of 
action,  but  it  did  have  Jurisdiction  in  a  proper 
proceeding. 

The  pr(K:edure  having  been  had,  without  ob- 
jection by  either  party,  and  at  the  instigation 
of  plaintiff  in  this  action, we  think  the  Judgment 
was  not  only  not  void,  but  that  plaintiff  would 
be  estopped  to  question  its  validity  to  the  extent 
of  instituting  another  action  for  an  additional 
recovery  upon  the  same  facts  upon  which  his 
former  recovery  was  had. 

While  the  application  of  the  principles  here 
announced  to  cases  exactly  like  the  one  at 
bar  mav  not  be  frequent,  yet  we  think  Uiey 
should  be  so  applied. 

The  legal  propositions  are  elementary:  and  of 
the  many  cases  cited  by  counsel  for  defendant, 
we  need  to  refer  but  to  Herman  on  Estoppel 
and  Res  Judicata,  section  51  et  seq,  and  cases 
there  cited,  Edwards  v.  Stewart,  15  Barb.  67, 
and  Blair  v.  Bartlett,  76  N.  Y.  150. 

Thejvdgment  of  t?ie  District  Court  is  affirmed. 

The  other  Judges  concur. 


1889. 
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Nicholas  R  COTTMAN,  as  Receiver  of  the 
Estate  of  Robert  R.  Mcllvaine,  Deceased, 


WiUiam  R.  GRACE  etal,  Be^pta.,  and  Will- 
iam McRvaine  et  <U.,  Appts. 

(....N.Y > 

1.  A  direction  hisr  will  to  convert  testator*8 
real  and  penoDaiestate,  except  his  library.  Into 
money  for  the  purposes  of  the  will,  namely:  the 
payment  of  debts,  the  JnvestmeDt  of  a  fund  for 
the  payment  of  annutttes  and  a  residuary  gift— 
operates  as  an  equitable  conversion  of  the  real 
estate  Into  perK>nalty  at  the  time  of  testator*8 
death. 

2.  Tbe  TiHgH«h  Iaw  of  Charitable  Ufles 
never  became  a  part  of  tbe  law  of  New  York,  and 
the  validity  of  trusts  for  objectd  which  were  de- 
nominated '^charitable**  under  the  Bnglish  Law 
are  In  that  State  Rovemod  by  the  same  rules  by 
which  the  validity  of  trusts  for  other  purposes  is 
determined. 

8.  A  beqnest  in  tmst  to  the  mayor  of  a  city  and 
the  presidents  of  two  Incorporated  societies  and 
their  successors,  to  bold  In  trust  forever,  consti- 
tutes an  unlawful  suspension  of  alienation  of  tbe 
estate,  and  Is  void.    - 

i.  Tbe  persons  described  by  their  official  des- 
ignation, and  their  .successors,  and  not  the  cor- 
porations with  which  they  are  connected,  are 
ilntended  to  be  made  trustees  by  a  will  giviag 
property  In  trust  to  the  mayor  of  a  city  and  the 


presidents  of  two  incorporated  societies  and  their 
successors  forever. 
6.  Where  the  lan^^iai^  of  a  will  is  plain 
and  nnambiCTV^onSy  it  cannot  be  wrested  from 
Its  natural  import  In  order  to  avoid  the  effeot  of 
the  rule  ajnUnst  perpetuities. 

(January  29, 1888.) 

APPEAL  by  defendanU,  McIlvaiDe  et  al,, 
from  a  judgment  of  tbe  Gkneral  Term  of 
the  Supreme  Court,  First  Department,  revers- 
ing a  judffroentof  the  Special  Term  construing 
and  ad juaging  void  the  provisions  of  a  certain 
will.     BewrMd. 

The  material  provisions  pf  the  will  appear  in 
the  opinion. 

Meaars,  Thomas  Thacher,  John  W. 
Simpson  and  Howard  Mansfield  for  ap- 
pellants. 

Mr.  4n  A.  McCreerjr  for  plaintiff,  respond- 
ent. 

Mesara,  David  J.  Dean  and  C^org^  L« 
Sterling*  with  Mr,  Henry  R.  Beekman; 
for  defendants,  respondents. 

AndrewSf  J,,  delivered  the  opinion  of  the 
court: 

The  scheme  of  the  testator,  as  disclosed  by 
his  will,  was  to  devote  his  entire  estate,  after 
payment  of  his  debts,  to  the  establishment  and 
perpetual  maintenance  of  a  public  library,  to 
be  known  as  "The  Mcllvaine  Library."  This 
scheme  he  sought  to  accomplish  by  constitut- 
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NoTK— Otrnwrvion  of  rtal  property  into  peraonaUy,  | 

It  is  the  duty  of  the  court  to  consider  the  real  es- 
tate of  the  testator  converted  Immediately  into 
money  under  the  full  power  of  sale,  if  by  so  doing 
the  will  can  be  carried  Into  effect.  Phelps  v.  Phelps, 
28  Barb.  lU;  Van  Vecbten  v.  Van  Veghten,  8  Pai«re, 
101. 

Where  the  gift  was  not  of  land,  but  of  tbe  pro- 
ceeds of  land  to  be  sold,  and  of  personal  estate,  the 
quality  of  personalty  was  given  to  tbe  proceeds  of 
the  real  estate  to  all  intents;  and  not  merely  for  any 
perHoular  purpose  in  tbe  wU  1.  Martin  v.  Sherman, 
2  Sandf  .  Cb.  343;  Cruse  v.  Barley.  8  P.  Wms.  2S;  Ack- 
royd  V.  Smithson,  1  Bro.  Cb.  603;  Walker  v.  Shore, 
19Vee.Jr.887. 

The  conversion  is  not  made  to  depend  on  the 
payment  of  bequests,  nor  can  it  depend  on  their 
validity;  for  unquestioned  legacies  are  to  be  paid 
out  of  the  same  net  proceeds.  Tbe  direction  to  sell 
la  absolute  and  Independent  of  the  distribution  of 
tbe  proceeds.  Sbotwell  v.  Mott,  2  Sandf  .  Cb.  68.  See 
Crose  V.  Barley,  8  P.  Wms.  20,  22:  Ampblett  v. 
Parke,  2  Buss.  &  M.  221. 

Where  tbe  power  of  sale  is  Imperative,  and  In  no 
sense  discretionary,  and  the  estate  consisted  solely 
of  the  real  property  which  decedent  occupied  at  his 
dc*ath,  the  provision  of  the  will  for  Its  sale  operated 
for  all  purposes  as  an  equitable  conversion  thereof 
Into  personalty.  Dennis  v.  Jones,  1  Dem.  88;  Power 
V.  OKsidy,  79  N.  Y.  002,  See,  as  to  doctrine  of  equi- 
table conversion,  PhiUlps  v.  Fergerson,  1 L.  R.  A. 
837  note. 

Operation  of  doctrine  of  eonverBfon. 

It  is  in  truats  to  sell  land  and  pay  over  the  pro- 
oeedft,  and  in  those  exactly  opposite,  to  use  money 
In  tbe  purchase  of  land  which  is  then  to  be  con< 
veyed,  that  the  doctrine  of  conversion  finds  its 
special  field  of  operation.  Fletcher  y.  Asbbumer, 
1  Bro.  Cb.  497,  1  White  ft  T.  Lead.  Cas.  Bq.  *886; 
8L.R.A. 


GreenbiU  v.  Greenhill,  2  Vem.  679:  Guldot  v.  Gui 
dot,8Atk.  254;  Wbeldale  v.  Partridge,  6  Ves.  Jr. 
888;  Biddulph  v.  Biddulpb,  12  Ves.  Jr.  161;  Stead  v. 
Newdigate,  2  Meriv.  620;  Ashby  v.  Palmer,  1  Meriv. 
206;  Elliott  V.  Fisher,  12  Sim.  606;  Grlffiib  v.  Rick- 
etts,  7  Hare,  299;  Farrar  v.  Wlnterton,  6  Beav.  1; 
Craig  V.  Leslie,  16  U.  S.  8  Wheat.  668  (4  L.  ed.  4AX)); 
Peter  v.  Beverly,  86  U.  S.  10  Pet.  632  (9  L.  ed.  622); 
Lorillard  v.  Coster,  5  Paige,  178;  2  Pom.  Eq.  Jur.  540. 

Statute  aoainat  perpetuttiea. 

The  vice  of  a  tendency  to  a  perpetuity  is  made 
equally  fatal  to  dispositions  of  both  real  and  per* 
sonal  property  by  force  of  separate  express  enact- 
ments contained  in  tbe  provisions  applicable  to 
each.  But,  Independently  of  this  restraint,  trusts 
may  te  created  of  personal  property  for  any  pur- 
poee  not  unlawful  by  the  general  principles  of  law. 
Gott  V.  Cook,  7  Paige,  621;  Graff  v.  Bennett,  81  N.Y. 
19,  dissenting  ophilon.  Leggett  v.  Perkins,  2  N.  Y. 
287;  Savage  v.  Bumbam,  17  N.  Y.  501;  Brown  v.  Har- 
rls,  25  Barb.  184;  Van  Vecbten  v.  Van  Veghten,  8 
Paige,  104;  DePeyster  v.  Clendlnlng,  8  Paige,  295. 

In  the  construction  of  tbe  statute  prohibiting 
perpetuities,  tbe  limitation  must  be  measured  by 
lives  only  or  by  some  term  that  cannot  exceed  the 
measure  of  two  lives  in  being.  La  Grange  v. 
L'Amoureux,  1  Barb.  'Cb.  18;  Tayloe  v.  Gould,  10 
Barb.  899;  Hawley  v.  James,  16  Wend.  61;  Gott  y. 
Cook,  7  Paige,  621,  24  Wend.  641. 

Tbe  doctrine  of  trusts,  as  established  by  the  Re- 
vised Statutes,  has  been  very  fully  examined  by 
our  courts,  and  is  now  regarded  as  well  established. 
Jarvls  V.  Babcock,  5  Barb.  144. 

Tbe  only  question  which  can  arise  under  the  Stat- 
ute of  Perpetuities  is  whether  tbe  trusts  In  respect 
to  the  converted  fund  are  legal,  or  operate  to  sus- 
pend the  absolute  ownership  of  tbe  fund  beyond 
the  period  allowed  by  law.  If  the  limitation  of  tbe 
interests  in  tbe  proceeds  is  illegal*  the  consequence 
10 
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ing  trustees  in  whom,  and  their  successors  in- 
dSnitely,  all  his  property  should  presently  or 
ultimately  be  vested  in  trust  for  the  purpose 
specified. 

The  testator,  at  his  death,  owned  a  library 
and  other  personal  property  and  real  estate  in 
the  States  of  New  York  and  Ohio. 

By  the  first  section  of  the  will  he  gave  his 
library,  books,  pamphlets,  maps,  documents, 
papers  and  all  things  thereunto  appertaining, 
to  **  the  Mayor  of  the  City  of  New  York  and 
the  President  of  the  New  York  Academy  of 
Medicine  and  the  President  of  the  College  of 
Physicians  &  Surgeons  of  New  York,  and  their 
Bucce8sor^,"  to  have  and  to  hold  the  same  in 
trust  forever  for  the  uses  and  purposes  of  a 
public  library,  with  special  direction  that  it 
should  be  open  to  the  "  public  of  all  classes, "  for 
their  free  use,  without  any  restrictions  except 
orderly  conduct  and  good  behavior;  and  that 
"the  said  library  be  forever  maintained  as  a 
separate,  exclusive  and  distinct  institution,  to 
be  forever  known  as '  The  McUvaine  Library/ 
and  be  kept  free  from  all  amalgamations  or 
admixtures  with  any  other  library,  collection 
or  institution." 

By  the  second  section  the  testator  gave  and 
devised  to  his  executor  all  his  real  and  personal 
property,  except  the  said  library,  and  directed 
him  to  sell  ancl  dispose  of  the  same,  and  out  of 
the  proceeds:  first,  pay  his  debts  and  funeral 
expenses;  second,  invest  sufilcient  to  produce 
an  annual  income  of  $400,  to  be  divided  among 
certain  life  annuitants,  the  principal  sum  on 
their  death  to  fall  into  his  residuary  estate;  and, 


Uiird,  to  pay  over  aU  the  rest,  residue  and  re- 
mainder  of  said  proceeds  to  the  ''trasteen  of 
my  said  library  hereinbefore  named;"  who  were 
directed  to  invest  such  proceeds  in  purchasinff 
or  renting  suitable  accommodations  for  sada 
library,  and  in  certain  specified  stocks  or 
securities,  and  use  and  devote  the  income  from 
such  investments  to  its  establishment  and 
maintenance. 

The  validity  of  the  trust  attempted  to  be 
created  in  the  will  is  the  question  in  contTO- 
versy. 

It  is  conceded  that  the  will  is  to  be  construed 
as  a  will  of  personal  property  only.  It  is  plain 
that  the  direction  to  the  executor  to  convert  the 
real  and  personal  estate,  except  the  library,  in- 
to money,  for  the  purposes  of  the  will,  viz,:— 
the  payment  of  debts,  the  investment  of  a  fund 
for  the  payment  of  annuities,  and  the  residuary 
gift  (which  in  terms  is  of  the  proceeds  of  the 
saleH-operated  as  an  equitable  conversion  of 
the  real  estate  into  personalty  as  of  the  time  of 
the  death  of  the  testator,  fisher  v.  Banta,  66 
N.  Y.  468;  Lent  v.  Hoioard,  89  N.  Y.  169. 

The  validity  of  the  trust  which  the  testator 
sought  to  establish  is  assailed  on  the  ground 
that  the  scheme  of  the  wiU  transgresses  the 
Law  of  Perpetuities  in  that  it  attempts  to  vest 
in  the  Mayor  of  the  City  of  New  York,  the 
President  of  the  New  York  Academy  of  Medi- 
cine, and  the  President  of  the  Colle^  of  Physi- 
cians of  the  City  of  New  York,  and  m  their  suc- 
cessors in  these  oflices  respectively,  as  indtvid- 
uals,  the  title  to  personal  property  upon  a  tnAt 
which  suspends  the  absolute  ownership  for  a 


mlfirbt  follow  that  the  power  of  sale^grlven  to  ao- 
oompUsh  the  llle^  purposes  would  be  void.  Rob- 
ert V.  Comlnir,  89  N.  Y.  286. 

The  ultimate  limitation  is  too  remote,  where  it  is 
suspended  until  the  actual  termination  of  three 
lives  in  being.    Knox  v.  Jones,  47  N.  T.  806. 

As  to  application  of  the  statute  acrainst  perpetui- 
ties, see  Mifflin's  App.  1  L.  R.  A.  4B8,  ua  Pa.  206. 

Kxpress  tnutts  in  respect  to  perstmal  property. 

Trusts  in  respect  to  personal  property  are  now 
allowable,  as  before  the  statutes,  no  prohibition  or 
restriction  being  imposed  upon  them  by  statute, 
except  as  to  tlie  limitation  of  future  or  conttncrent 
interests.  Oott  v.  Oook,  7  Paige,  BSl;  Brown  v. 
Harris,  25  Barb.  186;  DePeyster  v.  Clendining,  8 
Paige,  295. 

The  statutes  declare  that  limitations  of  future  or 
contingent  interests  in  personal  property  shall  be 
subject  to  the  same  rules  as  are  prescribed  in  re- 
spect to  land.    Pinckney  v.  Pinckney,  1  Bradf .  272. 

They  are  subject  to  section  68  of  the  statute  rela- 
tive to  uses  and  trusts.  Arnold  v.  Gilbert,  8  Sandf. 
CSi.  655. 

A  trust  of  personal  estate  may  be  created  for  any 
purpose  which  is  not  Illegal,  so  far  as  relates  to  the 
mere  vesting  of  the  legal  title  to  the  property  in  the 
trustee.  Gilman  v.  McArdle,  66  How.  Pr.  887,  12 
Abb.  N.  C.  422, 17  Jones  &  8. 470;  DePeyster  v.  Clen- 
dining,  8  Paige,  305.  See  Buoklin  v.  Buoklin,  1 
Kejres,  141, 1  Abb.  App.  Dec  242;  Perry  v.  Foster,  62 
How.  Pr.  228. 

The  law  does  not  limit  or  confine  trusts  as  to  per- 
sonal property,  except  in  reference  to  the  suspen- 
sion of  ownership;  and  they  may  be  created  for  any 
purpose  not  forbidden  by  law.  Power  v.  Osasidy, 
79  N.  T.  618, 85  Am.  Rep.  665;  Westerfleld  V,  Westeiv 
field,  1  Bradf.  196;  Foster  v.  Ooe,  4  Lans.  66;  Kane  v. 
Gott,  9i  Wend.  641,  affirming  Gott  v.  Gook,  7  Paige, 
621. 
8  L,  R.  A. 


OharitdbU  trtuts  under  the  statute. 

In  some  of  the  States,  either  from  statutory  atx>- 
Htion  of  trusts,  or  from  general  provisions  oonoem- 
ing  perpetuities,  or  from  public  policy,  it  is  held 
that  charitable  trusts  do  not  exist  at  all  except 
where  expressly  authorized  by  statute.  1  Pom. 
Eq.  Jur.  186. 

That  the  Statute  of  ESizabeth  was  never  extended 
to  or  adopted  in  this  country,  see  Fire  Ins.  Patrol 
V.  Boyd,  1  L.  It  A.  417  and  note:  Holland  v.  Alcock, 
11  Cent.  Rep.  861, 108  N.  T.  812.  See,  also,  Adams  v. 
Perry,  43  N.  Y.  487;  Bascom  v.  Albertson,  84  N.  Y.  684; 
Beekman  v.  Bonsor,  28  N.  Y.  298;  BurriU  v.  Board- 
man,  43  N.  Y.  254;  Levy  v.  Levy,  83  N.  Y.  97;  Holme* 
v.  Mead,  52  N.  Y.  882.  No  distinction  is  made  be- 
tween trusts  for  charitable  purposes  and  any  oth- 
ers, the  same  requisites  being  necessary  to  their 
validity  as  to  other  trusts. 

The  doctrine  of  trusts,  as  established  by  the  Re- 
vised Statutes,  has  been  very  fully  examined  by  the 
coiuts,  and  is  now  regarded  as  well  established. 
Jarvis  v.  Baboock,  5  Barb.  144;  Re  Foster,  15  Hun, 
892;  Craig  v.  Craig,  8  Barb.  Ch.  94. 

Maryland. 

DashieU  v.  Atty-Gen.  6  Bar.  &  J.  892, 6  Har.  A  J. 
1;  Wilderman  v.  Baltimore,  8  Md.  561;  State  v.  War- 
ren, 28  Md.  863;  Needles  v.  Martin,  88  Md.  609;  Mur- 
phy  v.  Dallam,  1  Bland,  Ch.  629. 

Michigan. 

Methodist  Church  v.  Clark,  41  Mich.  780;  Atty- 
Gen.  V.  Soule,  28  Mich.  158. 

North  Carolina. 

McAuley  v.  Wilson,  1  Dev.  Bq.  276;  Uavidaon  Col- 
lege v.  Chambers,  8  Jones,  Bq.  flS;  HoUand  v.  Peok, 
2  Ired.  Bq.  266;  White  v.  Atty-Oen.  4  Tred.  Bq.  19; 
Miller  V.  Atkinson,  68  N.  C.  687. 
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period  not  measured  by  lives,  but  for  all  time, 
in  ooDtravention  of  ibe  statute  wbich  probibits 
imch  guspenston  for  a  longer  period  tban  dur- 
ing the  continuance  of  not  more  than  two  lives 
in  being  at  the  death  of  the  testator.  1  Rev. 
Stat  7TB,  §  1. 

It  cannot.  I  think,  be  doubted,  upon  the 
construction  of  the  will  claimed  by  the  appel- 
lant, viz.:  that  the  individuals  who  from  time 
to  time  should  occupv  the  official  positions 
mentioned  were  constituted  the  trustees,  and 
not  the  corporations  of  which  they  were  offi- 
cers—the  trust  attempted  to  be  created  is  in- 
valid and  void. 

If  the  Law  of  Charitable  Uses  which  pre- 
vailed in  England  prior  to  our  Revolution  was 
never  in  force  in  this  State,  there  is  not  much 
question  but  that  a  gift  for  a  free  public  library 
would  be  regarded  as  a  charitable  use,  and  that 
the  trust  in  question,  although  vested  in  indi- 
viduals with  a  provision  for  perpetiia]  succes- 
sion, would  not  be  within  the  rule  of  perpetui- 
ties governing  legal  limitations  of  real  or 
personal  property. 

As  a  general  rule  trusts  for  charity  did  not 
fail  either  from  the  incapacity  of  the  designat- 
ed trustee  to  take,  or  for  the  indeflniteness  of 


the  object,  nor  were  they  subject  to  the  Stat- 
ute of  Perpetuities.     Lewin,  Trusts,  8th  ed.  20. 

But  it  has  been  finally  settled  that  the  En- 
glish Law  of  Charitable  Uses  never  became  a 
part  of  the  law  of  this  State  (Holland  v.  Al- 
wek,  108  N.  Y.  812, 11  Cent.  Rep.  861, 14  N.Y. 
S.R.  761);  and  the  validity  of  trusts  for  objects 
which  were  denominated  charitable  under  the 
English  Law  are  in  this  State  governed  by  the 
same  rules  by  which  the  validity  of  trusts  for 
other  purposes  are  determined. 

The  statute  limits  the  period  during  which 
the  power  of  alienation  of  real  property  and 
the  absolute  ownership  of  personal  property 
may  be  suspended.  It  can  no  more  be  sus- 
pended beyond  the  prescribed  period  by  a  trust 
than  by  a  limitation  of  a  strictly  legal  estate. 
Oilman  v.  Beddivgton,  24  N.  Y.  9;  Lewin, 
Trusts,  8th  ed.  97. 

The  (question  in  either  case  is  whether  the 
suspension  is  measured  by  two  lives,  and  in 
some  cases  a  minority  in  addition.  If  contin- 
ued for  a  longer  time  the  trust,  or  the  legal  es- 
tate attempted  to  be  created,  is  void  by  force 
of  the  general  statutory  rule,  unless  the  partic- 
ular case  is  exempted  from  its  operation  by 
specii|l  statutory  enactment,  or  by  implication, 


Virginia, 
Gom.  V.  Levy,  28  Gratt.  21;  Carter  v.  Wolfe,  13 
Grstt  801;  Seaburo  v.  Seabum,  15  Gratt.  428;  Galleiro 
V.  Atty>Gen.  8  lielfirh,  460;  Kahi  v.  Gibboney,  101  V. 
a8e<25L.ed.813). 

Weat  ViTifinia, 

Venabie  v.  Coffman,  2  W.  Va,  810;  Carpenter  v. 
Milier,  3  W.  Va.  174. 

WiaeanHn, 

Ruth  V.  Oberbrunoer,  40  Wis.  288;  Heiss  v.  Mur- 
ptaey,  40  Wis.  27«;  Dodge  v.  WUUams,  40  Wis.  70; 
Gould  V.  Tsylor  Orphan  Asylum,  40  Wis.  100. 

FubUe  ehariUea;  what  eongtituUs, 

The  Miasouri  Historical  Society  and  Academy  of 
Sdeiioe  of  St.  Louis  are  charities.  Mo.  Historical 
Society  V.  Academy  of  Science,  18  West.  Rep.  200, 
«4Mo.4I». 

A  bequest  to  trustees,  *^to  be  appropriated,  at 
their  discretion,  in  founding  a  free  public  library" 
la  a  town  named,  is  valid.  Dasoomb  v.  Marston,  0 
New  fing.  Rep.  422, 80  Maine,  228. 

One  for  **the  educationof  the  Bcholars  of  poor 
people**  of  a  certain  county  was  held  valid.  Clem- 
ent V.  Hyde,  SO  Vt.  710. 

A  bequest  of  money  In  a  wlU,  to  be  used  in  the 
ereetton  of  a  school  building  suitable  for  a  high 
sehool,  is  not  void  for  uncertainty.  Hatheway  v, 
SaolDett, »  Mioh.  lUO;  Bethlehem  Borough  v.  Perae- 
▼eraDoe  Fire  Go.  81  Pa.  467;  Witman  v.  Lex,  17  Serg. 
ft  R.  90;  Babb  v.  Heed,  6  Rawle,  161;  Methodist 
Chnrv^  v.  Remington,  1  Watts,  318;  Thomas  v.  Bll- 
malBBr,  1  Pars.  Bq.  Gas.  98;  Pepper's  Will,  1  Pan. 
Eq.  Om.  488;  Wright  v.  Linn,  9  Pa.  488. 

A  bequest  to  the  inhabitants  of  a  village  for 
eeheol  pur  poses  is  valid.    Mowry  v.  ProWdence,  10 

R.i.8a. 

A  trttt  to  a  general  public  use  which  extends  to 
the  poor  as  well  as  the  rich  Is  valid  as  a  charitable 
bequest.  Jaekson  v.  PhUiips,  98  Mass.  660;  Perin  y. 
Oazey,  66  U.  8.  24  How.  606  ao  L.  ed.  7U). 

A  ooDveyanoe  *Mn  trust  for  the  use  of  a  Sabbath 
Reboot  and  for  the  dlfTusion  of  Christian  principles 
taaglit  and  practiced  by  Christian  evangelical 
,  with  power  to  erect,  repair,"  etc., 
I  a  pubMe  charity.    Morville  v.  Fowle,  4 
.  Rep.  88, 144  Mass.  1C8. 


One  for  the  suppression  of  the  manufacture  and 
sale  of  intoxlcatiniBr  liquors,  was  held  valid.  Haines 
V.  Allen,  78  Ind.  100.  41  Am.  Rep.  566, 88  Alb.  L.  J. 


880. 


Municipal  eorpomtiofw  may  be  trugtee*. 


If  there  is  a  competent  trustee,  although  there  is 
no  ascertained  or  ascertainable  beneficiary,  the  gift 
may  be  upheld,  if  the  charitable  use  is  so  clearly 
and  certainly  defined  as  to  be  capable  of  being  spe- 
cially executed  and  enforced.  Gknldard  y.  Pome- 
roy,  86  Barb.  540. 

Certain  cities  are  competent  to  be  trustees  of  a 
charitable  fund.  People  v.  Ashbumer,  66  Cal.  628; 
Webb  v.  Neal,  5  Allen,  676. 

That  a  municipal  corporation  may  hold  property 
in  trust  under  a  will  for  charitable  purposes,  see 
Fire  Ins.  Patrol  v.  Boyd,  1  L.  R.  A.  417. 

Bequeate  to  ineorponUed  OBSOdationi. 

Previous  to  the  Revised  Statutes,  a  pecuniary 
legacy  to  a  corporation,  pajrable  out  of  the  proceeds 
of  real  estate  which  was  directed  to  be  sold,  was 
valid,  although  the  corporation  was  not  authorized 
by  its  charter  to  take  real  estate  by  devise;  whether 
valid  under  the  provisions  of  the  Revised  Statutes, 
—qwere.  Theological  Sem.  of  Auburn  v.  Cbllds, 
4Paige,419. 

Since  the  Revised  Statutes  took  effect,  a  devise  of 
real  property  in  trust  for  a  corporation  is  void,  un- 
less such  corporation  is  expressly  authorised  by  its 
charter  or  by  statute  to  take  by  devise.  Id,;  Leslie 
v.  Marshall,  31  Barb.  502;  Ck)ddard  v.  Pomeroy,  80 
Barb.  654;  Ayers  v.  M.  E.  Church,  8  Sandf .  861;  King 
V.  Bundle,  16  Barb.  189. 

A  direction  to  pay  to  the  treasurer  is  a  good  gift 
to  the  college,  where  It  is  shown  the  college  was  ca- 
pable of  taking  the  gift.  Hombeck  v.  Westbrook, 
9  Johns.  78;  Owens  v.  Missionary  Society  pf  M.  E. 
Church,  14  N.  T.886;  Emery  v.  Hill,  1  Buss.  112;  De 
Witty.  Chandler,  U  Abb.  Pr.  460.  See  Fire  Ins.  Pa- 
trol V.  Boyd,  1  L.  R.  A.  417. 

Unincorporated  omoctationB  an  benefieiarics. 
Bequests  for  pious  and  charitable  use,  though  for 
the  benefit  of  unincorporated  aasociations,are  legal. 
Banks  v.  Phelan,  4  Barb.  80;  Potter  v.  Chapln,  0 
Paige,  889:  Hombeck  y.  American  Bible  Society,  2 
Sandf.  Gh.  136;  King  v.  Woodhull,  3  Edw.  Ch.  79; 
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as  in  case  of  ^if is  to  corporatioDS  authorized  to 
take  by  gift  or  devise. 

The  case  of  Adams  v.  Perry,  43  N.  T.  487, 
is  a  very  precise  authority  that  the  trust  in 
question,  if  construed  as  vesting  the  trust  es- 
tate in  the  Mayor  of  New  York  and  the  presi- 
dents of  the  two  societies  named,  and  their  suc- 
cessors, as  individuals,  is  unauthorized.  Upon 
that  construction  the  testator  undertook  to  con- 
vey his  estate  to  individuals,  to  hold  the  same 
upon  the  specified  trusts  in  perpetual  succes- 
sion, thereby  during  all  time  suspending  the 
absolute  ownership  of  the  property. 

Any  disxKwition  of  the  corpus  of  the  estate 
by  the  trustees,  except  for  reinvestment,  would 
be  in  contravention  of  the  tnist,  and  a  breach 
of  their  duty. 

In  Adams  v.  Perry  the  testatrix,  whose  vrill 
was  there  under  consideration,  directed  her 
executor  to  sell  her  residuary  real  estate  and 
invest  the  proceeds,  together  with  the  proceeds 
of  her  personal  estate,  m  bonds  and  mortgages 
or  other  securities,  and  to  pay  the  annual  m- 
come  to  the  **Lowville  Academv,"  an  incorpo- 
rated institution,  and  provided  for  a  succession 
of  trustees  through  an  appointment  of  succes- 
sors by  the  supreme  court,  on  the  decease  of 


her  executors.  The  court  held  that  the  trust 
was  in  valid  as  an  unlawful  perpetuity,  although 
it  was  conceded  that  if  the  bequest  had  been 
made  directly  to  the  corporation  it  would  have 
been  free  from  objection,  as  the  corporation 
under  its  charter  was  authorized  to  take  by  de- 
vise for  the  purposes  specified  in  the  trust. 

In  Williams  v.  Williams,  8  N.  Y.  625,  it  was 
substantially  conceded  by  Judffe  Denio  (p.  554) 
that  a  bequest  to  individuals  and  their  succes- 
sors on  a  peri)etual  trust  would,  except  in  a 
case  of  a  charitable  trust,  be  void  as  an  unlaw- 
ful suspension  of  the  ownership  of  personal 
property;  and  he  sustained  the  bequest  on  thai 
point  on  that  distinction;  which  distinction, 
however,  has  in  subsequent  cases  been  over- 
ruled. 

On  the  remaining  question,  whether  the  tes- 
tator intended  to  constitute  the  individuals  who 
in  succession,  from  time  to  time  should  occupy 
the  positions  of  Mayor  of  New  York,  President 
of  the  New  York  Academv  of  Medicine,  and 
President  of  the  College  of  Physicians  &  Sur- 
geons of  the  City  of  New  York,  his  trustees  to 
I  establish  and  manage  the  library,  or,  as  is  claim- 
I  ed  by  the  respondents,  he  intended  that  the  cor- 
'  porations  of  which  such  persons  should  be  oflS- 


Wrlght  V.  M.  B.  Church,  Hoffm.  Ch.  208;  Carpenter 
V.  Historical  Society,  1  Dero.  607;  Schmidt  v.  Hess, 
60  Mo.  605. 

Requests  for  pious  uses  famred  in  law. 

The  law  favors  bequests  for  pious  uses.  Vanoe^s 
Suooeseion,  80  La.  Ann.  8T1;  Hunt  v.  Fowler,  10 
West  Bep.  15B,  131  III.  260. 

Incorporated  Christian  churches  are  competent 
to  receive  and  administer  donations  for  charitable 
purposes.  Auch^s  Succession,  39  La.  Ann.  1048. 
*  A  legacy  to  the  incorporated  churches  of  a  par- 
ticular Christian  denomination  in  the  City  of  New 
Orleans,  to  care  for  the  poor  of  said  churches,  is  a 
donation  to  pious  uses  expressly  recogrnized  in  the 
Civil  Code  of  Louisiana,  and  favored  by  law.    Idem. 

^l  do  will  and  bequeath  to  the  Methodist  Episco- 
pal Church  South,  to  be  applied  in  f  oreijro  missions, 
all  of  my  property,  real  and  personal,  after  the 
payments  of  my  Just  debts,  for  their  use  and  benefit 
exclusively,"  was  held  valid.  Kinney  v.  Kinney, 
(Ky.  Ct  App-  Jan.  1888)  88  Alb.  L.  J.  360. 

A  l}equest  for  the  preaching  of  the  gospel  as 
taught  by  the  people  known  as  ''Disciples  of  Christ," 
in  Lorain  County,  in  Birmingham,  and  at  BerUn, 
Erin  County,  Ohio,  was  held  valid.  Sowers  v.  Cyre- 
nius,30Ohio8t.29. 

'*One  for  the  purchase  and  distribution  of  such  re- 
ligious books  as  they  shall  deem  beet,"  was  held  val- 
id. Simpson  V.  Welcome,  Tje  Maine,  406, 80  Am.  Rep. 
840, 38  Alb.  L.J.86e. 

A  bequest  of  money  to  the  vestry  of  a  particular 
church,  to  be  in  vested  and  the  Interest  to  be  de  voted 
to  the  support  of  the  rector  for  the  time  being,  is 
valid-  Butaw  Place  Baptist  Church  v.  Shively,  0 
Cent.  Rep.  68, 67  Md.  488. 

Gifts  for  repairing  a  church,  for  building  an  or- 
gan gallery,  for  repahing  a  parsonage,  for  the 
worship  of  God,  for  the  advancement  of  Christian- 
ity among  infidels,  for  dissemination  of  the  gospel, 
for  benefit  of  ministers  of  the  gospel— are  good 
charities.  Bisbop^s  Residence  Co.  v.  Hudson,  10 
West.  Rep.  48, 01  Mo.  671. 

A  bequest  by  a  regular  attendant  of  the  ''Second 
Ecclesiastical  Society"  is  not  void  for  uncertainty 
where  facts  clearly  show  that  the  bequest  was  in- 
tended to  be  made  to  the  society  of  which  he  was  an 
attendant.  King  v.  Grant,  4  New.Bng.  Rep.  812, 66 
Conn.  166. 
3  L.  R.  A. 


A  bequest  of  money  *in  trust  for  the  benefit  of 
the  Catholic  chiurch  on  my  farm  in  T.  County," 
with  a  direction  that  the  legatees  ^^invest  said 
money  safely  for  the  benefit  of  said  church,  and 
that  service  shaU  be  held  in  said  church  for  my  soul 
yearly,"  is  a  bequest  to  a  charitable  use  which  is 
clearly  identified,  although  the  church  Is  not  incor- 
porated.   Seda  V.  Huble  (Iowa;,  38  Alb.  L.  J.  anu 

A  bequest  **to  my  executors,  to  be  applied  by 
them  for  the  purpose  of  having  prayers  offered  In 
a  Roman  Catholic  Church,  to  be  by  them  selected, 
for  the  repose  of  my  soul,  and  the  souls  of  my 
family,  and  all  the  souls  of  all  others  who  may  be 
in  purgatory,"  cannot,  as  matter  of  law,  be  con- 
demned as  superstitious,  though  it  is  void  because 
of  indefinitenees.  Holland  v.  Alcock,  11  Cent.  Rep. 
861, 108  N.Y.  812. 

Bequests  held  valid,    '    - 

Charitable  trusts  are  favored  and  liberally  con- 
strued by  the  courts.  Raley  v.  Umatilla  Co.  15 
Greg.  172. 

A  bequest  "for  the  relief  of  the  resident  poor"  in  a 
certain  village,  was  held  valid;  to  '^establish  a  scbooi 
for  the  education  of  young  persons  in  the  domestic 
and  useful  arts,"  also  held  valid.  Webster  v.  Mor- 
ris, 66  Wis.  366, 88  Alb.  L.  J.  360. 

One  ''^for  the  relief  of  the  most  deserving  poor  of 
the  City  of  Paterson  aforesaid,  forever,  without  re- 
gard to  color  or  sex:  but  no  person  who  is  known  to 
be  intemperate,  lazy,  immoral  or  undeserving,  to 
receive  any  benefit  from  the  said  fund,"  was  held 
valid.  Hesketh  v.  Murphy,  36  N.  J.  Eq.  304,  88  Alb. 
L.  J.  360. 

A  bequest  to  a  town  **f  or  the  worthy  and  unfort- 
unate poor,  and  to  save  them  from  pauperism,  to 
be  funded,  and  one  half  the  income  to  be  expended 
by  a  woman^s  aid  society  to  be  formed  for  that  pur- 
pose," was  held  valid  although  the  society  was  not 
formed.  Dascomb  v.  Marston,  6  New  Eng.  Rep.  4SS, 
80  Maine,  223, 38  Alb.  L.  J.  870. 

A  bequest  for  a  home  ^*for  aged,  respectable  in- 
digent women  who  have  been  residents  of  New 
London,"  was  held  valid.  Colt  v.  Comstock,  a  Conn. 
352,  50  Am.  Rep.  28, 38  Alb.  L.  J.  800. 

**A11  the  rest  and  residue  of  my  estate,  including 
that  which  may  lapse  for  any  cause,  I  direct  to  be 
invested  or  loaned  upon  the  best  terms  possible,  so 
as  to  produce  the  largest  income,  and  said  Inoome 
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OomcAK  V.  Grace. 
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oere,  shonld  take  tbe  bequest  and  administer 
the  trust  in  their  corporate  capacity,  we  enter- 
tain no  doubt 

Tbe  langua^  used  is  inappropriate  to  ex- 
press an  intention  to  vest  tbe  title  to  the  fund 
in  the  corporations  themselves,  while  it  is  very 
apt  as  a  designation  by  description  of  presum- 
ably suitable  persons,  who  in  succession  should 
be  the  trustees  to  carry  out  the  purposes  of  tbe 
tmst  Tbe  testator  desired  to  perpetuate  his 
own  name  as  the  founder  of  a  public  library, 
and  made  careful  provision  that  it  should  be  sep- 
arately kept  and  maintained  without,  as  he  says, 
"admixture  or  amalgamation  with  any  other 
library,  collection  or  institution."  It  was  tbe 
persons  described  by  their  official  designation, 
and  their  successors  whom  he  constituted  trus- 
tees. The  corporations  with  which  they  were 
connected  were  of  unlimited  duration,  and  pre- 
sumably could  have  no  successors;  but  the  in- 
dividuals who  should  be  chief  officers  at  any 


time  would  be  succeeded  by  others.  It  was 
certainly  quite  natural  that  the  testator  should 
believe,  in  view  of  the  object  of  the  gift,  that 
some  at  least  of  the  persons  designated  would 
be  willing  to  assume  the  position  of  trustees  of 
the  library  during  their  official  tenure. 

This  arrangement  would  be  likely  to  secure 
a  safe  and  efficient  management;  while  on  the 
other  hand,  to  impute  to  the  testator  tbe  inten- 
tion to  make  the  three  corporations  specified 
the  trustees  would  charge  him  with  the  con 
stniction  of  a  scheme,  the  administration  of 
which  would  be  attended  with  much  difficulty 
and  complexity,  tending  to  subvert  his  primary 
purpose  of  making  the  library  ^  separate  and 
mdependent  institution. 

The  three  corporations,  acting  by  separate 
and  independent  boards,  would  be  a  very  cum- 
brous machinery  for  conducting  a  public  li- 
brary. 

The  other  view  of  the  testator's  intention  is 


to  he  distributed  amoa^  the  worthy  poor  of  La 
Salle,  Id  such  a  numner  as  a  court  of  chancery  may 
direct,*^  was  held  valid.  Hunt  v.  Fowler,  10  West. 
Bep.  l&S,  mm.  209, 88  Alb.  L.  J.  309. 

**To  aaslst,  relieve  and  benefit  the  poor  and  ne- 
fleasttous  persons,  and  to  assist  and  oo-operate  with 
any  auch  charitable,  religious,  literary  and  scien- 
tific societies  and  associations,  or  any  or  either  of 
them,  as  shall  appear  to  the  trustees  best  to  deserve 
soch  asslstanoe  or  ca-operation,*^  was  held  valid. 
Suter  v.  HlUlard.  182  Mass.  m,  42  Am.  Bep.  444, 88 
Alb.L.J.a89. 

An  anlncorporated  institution  organized,  admin- 
istered, and  maintained  by  a  municipal  corporation, 
and  known  aa  ^The  Insane  Asylum,"  may  be  the 
object  of  a  charitable  bequest.  Vance^s  Succession, 
30  la.  Ann.  371. 

**To  be  distributed  by  them  (executors)  after  my 
decease  among  my  relations,  and  for  benevolent 
objects,  in  such  sums  as  in  their  Judgment  shall  be 
for  the  best,^'  was  held  a  valid  bequest.  Goodale  v. 
Mooney,OON.  H.628,  49  Am.  Hep.  834, 88  Alb.L.J. 
869. 

Uncertain  benefitiarles. 

It  is  a  settled  doctrine  in  England  and  in  many 
of  the  American  States,  that  property,  except  when 
prohibited  by  Statutes  of  Mortmain,  may  be  be- 
qneathed  or  conveyed  in  trust  for  charitable  uses 
and  purposes,  for  the  benefit  of  uncertain  classes, 
such  as  **the  poor,"  the  *'children,"etc.;  and  if  the 
porposes  are  charitable,  within  the  meaning  given 
to  that  term,  the  trust  fails  within  the  Jurisdiction  of 
equity,  and  will  be  enforced.  1  Pom.  Eq.  Jur.  186; 
Morloe  v.  Bishop  of  Durham,  9  Yes.  Jr.  889, 406:  10 
Ves.  Jr.  fisez,  641;  Mltford  v.  Beynolds,  1  Phil.  Ch. 
186;  Nash  v.  Morley,  5  Beav.  177;  Kendall  v.  Granger, 
5  Beav.  300;  Townsend  v.  Carus,  8  Hare,  267;  Night- 
ingale V.  Qoulbum,  5  Hare,  484;  Atty-Gen.  v.  As- 
pinwBll,  ft  Myl.  ft  C.  613,  eSSS,  628:  British  Museum  v. 
White,  2  Sim.  &  Stu.  694, 606;  SaltonstaU  v.  Sanders,  11 
Allen,  446;  American  Academy  of  A.  &  S.  v.  Har- 
vard OoUege,  12  Gray,  582;  Jackson  v.  PhUUps,  14 
Allen,  S80;  Ooggeshall  v.  Pelton,  7  Johns.  Ch.  282. 

A  trust  by  will  of  a  residuum  ^*  to  be  disposed  of 
t^  him  for  such  charitable  purposes  as  he  shall 
think  proper,"  was  held  valid.  Mlnot  v.  Baker 
(Mass.  July  10, 1888),  88  Alb.  L.  J.  162, 87a 

**^r  such  charitable  institution  for  women  in 
tbe  City  of  Chicago,  as  he  may  select,'*  was  held 
vaUd.  Mills  v.  Newberry,  112  lU.  128, 64  Am.  Rep. 
213, 88  Alb.  L.  J.  809. 

•"The  residue  of  my  estate  to  be  kept  in  reserve 
Un  further  oonsideration  in  the  way  of  charitable 
potpoees,  in  a  liberal  way,  not  to  any  particular 
creed  or  sect  of  religion,**  was  held  valid.  Nor- 
3  T^  R  A. 


cross  V.  Murphy  (N.  J.)  18  Cent.  Rep.  294, 88  Alb.  L 
J.  870. 

The  testator's  intention  was  to  give  the  residue 
to  the  executors  in  trust  for  such  charitable  pur- 
poses as  they  may  tlUnk  proper.  Claypool  v.  Nor- 
cross,  7  Cent.  Rep.  917,  42  N.  J.  Bq.  648. 

^' Among  such  Roman  Catholic  charities,  institu- 
tions, schools  or  churches  in  the  City  of  New  York,*' 
as  a  majority  of  the  trustees  should  select,  and  in 
such  sums  as  they  should  think  proper,  was  held 
a  valid  l^equest.  Power  v.  Cassidy.  79  N.  T.  602,  86 
Am.  Rep.  660, 88  Alb.  L.  J.  809. 

Parol  evidence  admisHble  as  to  objectn  and  purposes. 
Extrinsic  evidence  may  be  resorted  to  in  proving 
the  objects  and  purposes  of  the  wiU.    St.  Luke*s 
Home  V.  Female  Relief  Asso.  2  Jones  ft  S.  268. 

BequenU  held  void,  for  uncertainly. 

'^For  any  and  all  benevolent  purposes  that  he 
(the  trustee)  may  see  fit,**  was  held  void.  Adye  v. 
Smith,  U  Conn.  60. 

To  **  distribute  to  such  persons,  societies  or  insti- 
tutions as  they  shall  consider  most  deserving,** 
was  held  void.  Nichols  v.  Allen,  180  Mass.  211,  88 
Alb.  L.  J.  809. 

Among  such  incorporated  societies  organized 
under  the  Laws  of  the  State  of  New  York  or  the 
State  of  Maryland,  having  full  authority  to  re- 
ceive or  hold  funds  upon  permanent  trusts  for 
charitable  or  educational  uses,  **as  the  trustees 
might  select,  and  in  such  sums  as  they  should 
determine,*'  was  held  void.  Prichard  v.  Thomp- 
son, 96  N.  Y.  76. 

For  testator*s  '*  next  of  kin  who  may  be  needy,** 
was  invalid.    Fontaine  v.  Thompaon,  80  Va.  229. 

A  testator  bequeathed  a  portion  of  his  estate  **  to 
the  poor  of  the  City  of  Green  Bay.*'  There  were 
no  city  paupers  nor  a  poor  fund  in  the  City  of 
Green  Bay  at  the  time  of  the  testator*s  death.  It 
was  held  that  the  bequest  was  void  for  uncertainty. 
Be  Hoffen*s  Estate,  70  Wis.  622. 

This  was  put  partly  on  the  ground  that  tho  be- 
quest was  not  in  trust.   * 

A  bequest  to  a  law  library  which  has  no  corpo- 
rate existence,  but  which  was  established  and  main- 
tained by  fines,  etc.,  to  be  paid  to  a  committee 
appointed  by  the  court,  is  a  bequest  to  a  mere  in- 
animate thing  having  no  capacity  to  receive  a  gift, 
and  is  void.  Craig  v.  LUly  (Pa.)  7  Cent.  Rep.  050, 19 
W.  N.  C.  876. 

A  bequest  for  the  distribution  of  books  which 
describe  the  system  by  which  the  land  owners  of 
the  country  hold  title  to  their  lands  as  robbery  is 
not  such  a  charity  as  courts  will  enforce.  Hutch- 
ins  V.  George,  12  Cent.  Rep.  261,  44  N.  J.  Bq.  124. 
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the  natural  one,  and  is  in  precise  accordance  with 
his  language;  and  where  the  language  of  a  will 
is  plain  and  unambiguous  we  are  not  permitted 
to  wrest  it  from  its  natural  import  in  order  to 
save  a  provision  from  condemnation. 

The  law  permits  a  testator  to  tie  up  his  prop- 
erty upon  certain  prescribed  limitations,  and 
one  of  them  forbids  a  perpetuity;  and  in  inter- 
preting a  will  with  reference  to  this  condition 
"We  must  do  exactly  in  the  same  way  as  if  the 
rule  against  perpetuity  had  never  been  estab- 
lished, or  was  repealed  when  the  will  was  made, 
not  varying  the  construction  in  order  to  avoid 
the  effect  of  that  rule,  but  interpreting  the 
words  of  the  testator  wholly  without  refer- 
ence to  it."  Parke,  B.,  in  Ihingannon  v.  Smith, 
12  Clark  &F.  599.  See  also  Van  Nostrand  v. 
Moore,  52  N.  Y.  12;  Ilarduneke  v.  Douglas,! 
Clark  &  F.  816. 

The  respondent  cites  a  class  of  cases,  of 
which  Manice  v.  Maniee,  43  N.  Y.  314,  387,  is 


a  type,  in  which  it  was  held  that  a  bequest.to 
"the  treasurer,  for  the  time  being,  of  Yale 
College  "  was  a  gift  to  the  college.  The  inten- 
tion that  the  college  should  be.  the  beneficiary, 
and  not  the  person  who  might  be  treasurer 
when  the  will  took  effect,  was  very  manifest. 
The  bequest  was  absolute  and  not  in  trust. 
The  selection  by  description,  of  trustees  who 
might  be  unknown  to  the  testator,  where  a 
perpetual  trust  is  created,  was  natural;  but  an 
absolute  bequest  to  unknown  persons,  by  their 
official  description,  would  be  scarcely  less  than 
absurd. 

We  are  of  opinion  that  the  special  term 
gave  the  proper  construction  to  the  will  in 
question. 

This  leads  to  q,  reversal  of  the  judgment  bdow, 
and  an  affirmance  of  the  judgment  of  the  Spe- 
cial Term. 

All  concur. 


GEORGIA  SUPREME  COURT. 


Lodowick  J.  HILL  et  al..  Assignees  and  Re- 
ceivers of  the  Citizens'  Bank  of  Georgia, 
t. 
John  SILVEY  et  al. 

(....Ga....J 

A  resolution  phased  by  stockholders  of 
&  bank  a  year  after  it  had  beerun  buslDess,  but 
before  any  oertiflcates  of  stock  had  been  issued, 
reducing  the  amount  of  stock  to  50  per  cent  of 
the  amount  originally  subscribed,  which  was  the 
minimum  amount  fixed  by  charter  and  all  that  it 
had  been  contemplated  to  pay  in,  thus  reducing 
the  stock  to  full  paid  up  stock,  where  it  is  not 
shown  that  any  publicity  had  been  given  to  the 
subscription  list,  or  that  any  creditor  knew  what 
it  contained,  releases  the  stockholders  from  any 
liability  either  to  the  bank  or  to  creditors  on  ac- 
count of  the  additional  60  per  cent  of  stock  for 
which  they  originally  subscribed. 

(February  1,18«».) 

CROSS  writs  of  error,  to  review  a  judgment 
of  the  Fulton  County  Superior  Court  ren- 
dered in  an  action  brought  to  compel  payment 
of  unpaid  stock  subscriptions.    A  firmed. 

The  charter  of  the  Citizens  Bank  of  Geor- 
gia fixed  its  capital  at  not  less  than  $2G0,000 
nor  more  than  $1,000»000.  Something  over 
$400,000  was  sul^ribed,  and  the  bank  organ- 
ized in  January,  1878,  and  did  business  for  a 
vear,  when  at  the  annual  stockholders'  meeting 
It  was  resolved  that  the  subscriptions  be  reduced 
to  one  half  of  their  original  amount;  and  that 
certificates  be  issued  to  the  stockholders  for  one 
half  the  number  of  shares  each  had  subscribed, 
and  paid  accordingly.  Some  of  the  origiDal 
subscribers  had  not  paid  anything:  and  some  in 
part  only;  so  that,  when  this  resolution  was 
carried  iato  effect,  the  result  was  to  leave  a 
cash  capital  of  $185,700. 

This  reduction  was  publicly  known  and  all 
the  debts  in  controversy  were  contracted  after 
3L.R.A. 


it  was  made.  After  doing  business  for  some 
eight  years  the  bank  failed  and  made  an  assign- 
ment for  the  benefit  of  creditors.  Afterwards 
a  bill  was  filed  by  the  State,  attacking  the  as- 
signment and  praying  for  an  iniunction  and  a 
receiver.  The  court  enjoined  all  separate  suits 
against  the  bank  and  appointed  the  plaintiffs  in 
this  action  as  receivers. 

The  receivers  called  upon  the  stockholdo^ 
to  pay  up  the  amounts  originally  subscribed  by 
them.  Some  of  the  subscribers  effected  settle- 
ments with  creditors  of  the  bank  to  an  amount 
equal  to  that  demanded  of  such  subscribeK, 
and  tendered  the  receipts  to  the  receivers  in 
settlement  of  their  subscriptions,  which  tenders 
were  accepted  and  they  were  discharged.  This 
suit  was  begun  by  the  receivers  to  facilitate  the 
settlement  of  the  affairs  of  the  bank. 

The  defendants  were:  first,  the  creditors  of 
the  bank  who  had  be^n  suits  against  it  in 
order  that  such  suits  might  be  stayed;  second, 
the  stockholders  who  had  not  paid  the  full 
amount  of  the  stock  subscriptions;  and  third, 
by  amendment,  the  stockholders  who  had  re- 
ceived their  discharge  by  the  receivers. 

The  first  class  mme  no  defense;  the  second 
set  up  the  validity  of  the  original  resolution 
reducing  the  stock  and  their  freedom  from  lia- 
bilitv  in  consequence  thereof;  the  third  class 
further  set  up  tneir  discharge  by  the  receivers. 
The  Statute  of  Limitations  was  also  set  up  as  a 
defense. 

The  cause  resulted  in  a  finding  that  both  the 
second  and  third  classes  of  defendants  were 
liable,  not  for  the  full  amount  of  their  subecrip- 
tions  but  for  their  respective  proportions  of  an 
amount  suifident  to  make  the  paid  up  capital 
equal  to  the  minimum  amount  of  capital  slock. 
Complainants  thereupon  sued  out  a  bill  of  ex- 
ceptions and  the  defendants  belonging  to  class 
three  sued  out  a  cross  bill. 

Further  facts  appear  in  the  opinion. 

3/r.  Henrjr  Jackson*  for  the  receivers: 

It  is  the  amount  of  shares  subscribed,  and 
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not  the  sums  aciiially  paid  in,  which  congti- 
tutes  the  capital  stock  of  a  company. 

Hiffhtower  ▼.  Thornton,  8  Ga.  486;  Sawyer  v. 
Hoag,  84  U.  8.  17  WaU.  618  (21  L.  ed.  785). 

The  last  case  also  diaposeH  of  the  validity  of 
the  alleged  settlements  made  by  surrender  of 
deposit  accounts. 

See  also  U^n  y.  TribiU'ock,  91  U.  S.  47  (38 
L.  ed.  304);  Hawley  v.  Upton,  102  U.  8. 316  i26 
L.  ed.  179);  SeomU  v.  Thayt^r,  105  U.  8.  152  (26 
L.  ed.  972). 

The  last  case  also  covers  the  questions  as  to 
set-off,  settlements,  and  Statute  of  Limitations. 
See  Thompson,  Stockholders,  ^§  884.  886, 
note:  distinguish  Ray  v.  Ikntiis,^  Ga.  361. 

After  the  amount  of  the  capital  stock  was 
fixed  by  the  stockholders  under  the  authority 
-of  the  charter,  there  could  be  no  subsequent 
reduction  by  the  release  of  the  subscribers,  ex- 
cept under  legislative  authority. 

Morawetz,  Priv.  Corp.  §  484;  Cook,  Stocks 
A  Stockholders,  §  281,  also  §  280,  notes  2.  8. 

Messrs,  ClilFord  Anderson*  Atty-Gen., 
and  Candler  St  Thomson,  also  for  re- 
ceivers. 

Mr.  N.  J.  Hnaunond*  for  defendants  be- 
low: 

The  charter  as  amended  fixed  $200,000  as  the 
amount  of  stock  on  which  to  organize  and 
(20,000  as  the  amount  to  be  paid  before  bank- 
ing. 

See  charter  (Acts  1870,  pp.  109,  110),  and 
amendment  (Acts  1872,  p.  95).  As  to  "fixed" 
capital,  see  Morawetz,  Priv.  Corp.  ^§  434,  761, 
818,  819,  and  espedaUy  ^§  781,  820,  824.  881, 
882,  888,  884,  841. 

Stockholders  are  liable  to  creditors  in  equity 
to  the  extent  of  their  unpaid  stock  if  they  were 
such  creditors  when  the  stock  was  "fixed." 

Sec  waster  y.  Upton,  91  U.  8.  67  (28  L.  ed. 
886):  Bell  v.  MMle  &  0.  A  Co,  71 U.  S.  4  Wall. 
601  (18  L.  ed.  889);  New  Albany  v.  Burke,  78  U. 
8. 11  Wall.  105(20  L.  ed.  158);  Burke  v.  Smith, 
88  U.  S.  16  Wall.  896, 897  (21  L.ed.  363);  Sa^eyer 
V.  Hoag,  84  U.  8. 17  Wall.  620,  621  (21  L.  ed. 
786);  Curran  v.  Arkansas,  56  U.  8.  15  How. 
804  (14  L.  ed.  705);  Wood  v.  Dummer,  3  Mason, 
808;  Slee  v.  Bloom,  19  Johns.  456,  477.  478; 
Cook,  Stocks  &  Stockholders,  §§  42,  280,  181, 
285,  289,  200;  High,  Receivers.  §  824,  ciUng 
Billings  v.  Bobinson,  28  Hun,  122;  Hiyhtower 
V.  Thornton,  8  Ga.  493;  Schley  v.  DiMn,  24  Ga. 
278,  277,  278. 

•*The  sum  fixed  by  the  charter"  to  be  sub- 
scribed controls  the  contract  of  the  subscriber. 
Memphis  Branch  R,  Co,  v.  Sullivan,  57  Ga. 
240;  Hendrix  v.  Academy  of  Mueie,  78  Ga.  488; 
Academy  of  Music  v.  Flanders,  75  Ga,  22. 

The  charter  of  this  bank  was  a  public  law 
and  all  are  bound  to  take  notice  thereof. 
Ounn  V.  CentraX  R.  Co,  74  (Ja.  509. 
Those  contracting  after  January  18.  1874, 
bad  notice  that  our  capital  stock  might  be  as 
small  as  f 200,000,  and  do  not  claim  to  have 
ever  heaiti  of,  much  less  to  have  been  misled 
by,  the  subscription  list.  The  bill  charges  no 
fnuid,  actual  or  constructive. 

These  subsequent  creditors  have  no  right  to 
hold  stockholders  beyond  the  $200,000  required 
charter  limit. 

StMicy  ▼.  LittU  Bock  d  Ft,  S.  R,  Co.  5  Dill. 
848,  878;  Cooper  v.  Frederick,  9  Ala.  78^,  748; 
Be  State  Ins.  Co.  14  Fed.  Rep.  28;  Hepburn  v. 
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N.  0,  Ei}change  db  Bkg,  Co,  4  La.  Ann.  87;  Pal- 
freyy,  Paulding,  7  La.  Ann.  866;  Cook,  Stocks 
<&  Stockholders,  g^  176.  79.  183. 199, 279;  Mor- 
awetz, Priv. Corp.  §§  790. 800. 801,818, 815, 816, 
817. 

The  Statute  of  Limitations  barred  this  suit. 

Cook,  Stocks  «&  Stockholders,  §  195;  Mora- 
wetz, Priv.  Corp.  §  873;  Georgia  Mfg.  db  P.  M. 
Co,  V.  Amis,  53  Ga.  228. 

That  the  settlements  by  the  stockholders 
were  proper,  see — 

Laney.  Harris,  16  Ga.  217,  231;  Robinson  v. 
Bank  of  Darien,  18  Ga.  65.  67  (15).  109;  Bel- 
cher V.  Willcox,  40  Ga.  891  (1),  396;  Jones  v. 
Wiltberger,  42  Ga.  575  Q),  578. 

Messrs.  HiUyor  St  Bro.9  also  for  defend- 
ants below: 

The  deed  of  assignment  does  not  include 
the  unpaid  subscriptions:  and  even  if  it  did 
the  bank  could  not  sue  because  barred  by  its 
agreement:  and  complainants  stand  on  no  bet- 
ter ground  in  their  capacity  as  assignees. 

Fouche  V,  Broicer,  74  Ga.  266;  Billings  v. 
Robifison,  94  N.  Y.  415;  ScoHU  v.  Thayer,  105 
U.  8.  143  (26  L.  ed.  468);  Charter,  S  7;  Acts 
1870,  p.  112:  West  Chester  db  P,  R,  Co,  v. 
Thomas,  2  Phila.  344;  Adler  v.  Milwaukee  Pat- 
ent Brick  Mfg.  Co.  18  Wis.  67;  Marsh  y.  Bur- 
roughs, 1  Woods.  468:  GermanUnon  Pass.  R. 
Co,  v.  Filler,  60  Pa.  181. 

Where  a  stockholder  is  liable  to  creditors  in 
a  certain  "proportion"  or  for  a  certain  "part" 
of  the  debts,  and  has  paid  off  or  settled  and  re- 
tired debts  equal  to  the  full  amount  of  his  li- 
ability before  he  is  sued,  his  liability  for  any 
other  debts  is  thereby  discharged. 

Boyd  V.  Hall,  56  Ga.  568;  Robinson  v.  Bank 
of  Darien,  18  Ga.  109;  Belcher  v.  Willcox,  40 
Ga.  891;  Code,  §  2899  et  seq,  and  cases  cited; 
S  2903;  Jones  v.  Wiltberger,  42  Ga.  579; 
Briggs  v.  Penniman,  8  Cow.  396,  397;  Green 
y.  Morse,  4  Barb.  832;  WhitweU  v.  Warner,  20 
Vt.  425;  Lexington,  L.  F,  db  M.  Ins.  Co.  Y.Page, 
17  B.  Mon.  412;  Pondville  Co,  v.  Clark,  25 
Conn.  97;  Goodmn  v.  McGehee,  15  Ala.  246. 

The  reduction  of  capital  stock  within  the 
charter  limit  was  valid  as  against  subsequent 
creditors,  none  of  whom  gave  credit  on  the 
faith  of  any  larger  capital,  and  the  larger  capi- 
tal was  never  held  out  to  the  world  as  a  basis 
of  credit.  No  estoppel  or  fraud,  or  the  slight- 
est bad  faith,  is  alleged  or  pretended,  and  there 
is  no  averment  or  cmim  that  any  of  the  present 
creditors  were  in  the  slightest  degree  misled  or 
d^o^i  ved 

Steacy  v.  Little  Rock  db  Ft,  S.  R.  Co.  5 
Dill.  358;  Re  State  Ins.  Co,  14  Fed.  Rep.  28; 
Morawetz,  Priv.  Corp.  781.  801,  810,  790,  748, 
748, 425,  851,  800. 

It  is  only  where  the  debt  is  contracted  before 
the  reduction  of  stock  was  made,  that  the  cred- 
itor, unless  deceived  or  misled,  can  hold  the 
stockholder  for  the  part  covered  by  such  re- 
duction. 

Vick  v.  LaRocheUe,  57  Miss.  602;  Steacy  v. 
Little  Rock  db  Ft,  S,  R,  Co,  5  Dill.  848. 

All  creditors  and  the  public  generally  were 
well  informed  of  this  reduction  of  stock:  and 
the  public  acquiesced  in  it  and  dealt  with  the 
bank  on  that  basis  for  eight  years. 

The  ri^ht  of  a  creditor  to  proceed  against  a 
Btockholaer  may  be  waived  by  express  contract. 

Robinson  v.  Bidwell,  22  Cal.  379-888  (per 
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Crocker,  J.);  Basshor  v.  Forbes,  80  Md.  154; 
Frenc/t  v.  Te^chemaker,  24  Cal.  639. 

Such  riffht  of  a  creditor  may  be  waived  by 
conduct,  on  tbe  part  of  the  creditor,  either  at 
the  time  of  making  the  contract  {Ohio  L,  Ins, 
<fe  T,  Co.  V.  MerehanU  Itis.  di  T,  Co,  11  Humph. 
1,  or  subseauently  {WIiitiMll  v.  Warner,  20 
Yt.  425;,  indicating  that  it  was  understood 
between  the  parties  that  the  creditor  is  to  look 
only  to  the  corporate  funds,  and  not  to  the  in- 
dividual liability  (or  a  part  of  it^  of  the  stock- 
holder. 

Morawetz,  Priv.  Corp.  870,829,748;  Planters 
d  M,  Bank  v.  Padgett,  69  Ga.  164;  Basshor  v. 
Forbes,  86  Md.  165;  Taylor,  Corp.  §§  525-651. 

A  misrepresentation  not  acted  on  skffords  no 
ground  for  relief. 

Pom.  Eq.  Jur.  890;  Morgan  v.  Broioer,  77  Qa. 
627;  Wrig/it  v.  Zeigler,  70  Ga.  608;  Boffce  v. 
Watson,  20  Ga.  517;  Graham  v.LaCrosse  dt  M, 
R.  Co,  102  U.  8.  148-161  (26  L.  ed.  106-111). 

The  Statute  of  Limitations  is  a  bar.    • 

McCaOam  v.  CarsweU,  75  Ga.  25;  8cott  v. 
Haddock,  11  Ga.  259;  High,  Receivers,  §§  184, 
201  et  aeq,;  Adams  y,  Hashdl,  6  Cal.  475. 

The  settlements  were  within  the  powers  of 
receivers  and  the  court. 

Code,  274,  8149,  8140,  8098,  8100;  Walters 
V.  Montgomery,  57  Ga.  501;  High,  Receivers, 
g§  885.  880-888;  Be  Van  Allen,  37  Barb.  225; 
UdQyrook  v.  American  F,  Ins.  Co,  6  Paige,  220. 

Messrs.  Hall  A  Hammond  and  Julius 
Ij.  Brown  also  for  defendants  below. 

Guatin,  J.,  delivered  the  opinion  of  the 
court: 

The  facts,  necessary  to  the  decision  of  the 
main  question  in  this  case,  are  as  follows: 

The  Georgia  Banking  Company  was  incor- 
porated by  Act  of  the  15th  of  September,  1870 
(Acts  1870,  p.  109).  Its  name  was  changed  to 
the  "Citizens'  Bank  of  Georgia,"  and  it  was 
located  at  Atlanta,  Ga.,  by  the  Act  of  the  27th 
of  August,  1872  (Acts  1872,  p.  95): 

The  first  section  of  the  first  Act  authorized 
certain  persons  to  "receive  subscriptions  to  an 
amount  not  exceeding  $1,000,000,  in  shares  of 
$100,  each,  whereof  10  per  cent  shall  be  paid 
to  said  commissioners  at  the  time  of  subscrip- 
tion." It  added  that  "All  such  subscriptions 
shall  be  binding  on  the  subscribers,  respective- 
ly, and  their  heirs  and  legal  representatives, 
and  be  payable  in  such  installments.and  at  such 
times,  as  the  board  of  directors  of  said  corpo- 
ration shall  prescribe. ' 

The  second  section  made  the  subscribers 
a  body  corporate  when  $1,000,000  was  sub- 
scribea,  and  10  per  cent  thereof  paid  to  tiie 
said  commissioners. 

The  third  section  provided  thatwhen  $100,000 
was  so  paid  tbe  commissioners  should  give 
notice  to  meet  and  organize. 

Section  18  declared  "that  the  said  company 
shall  be  responsible  to  its  creditors  to  the  extent 
of  its  property,  and  the  stockholders  shall  be  li- 
able, to  the  extent  of  the  full  amount  of  their 
respective  unpaid  stock  subscribed  for  by  them, 
for  the  debts  of  tbe  company,  in  proportion  to 
the  number  of  shares  held  bv  them." 

The  amending  Act  struck  out  "$1,000,000" 
in  the  second  section  and  inserted  in  lieu  there- 
of" $200,000;"  and  struck  out  "$100,000"  in  the 
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third  section,  and  inserted  in  lieu  thereof 
"$20,000." 

There  was  a  stock  subscription  list  under 
the  amended  Act  amounting  to  $408,200 — the 
form  of  the  subscription  being  as  follows: 

We  the  undersigned,  subscribe  the  amounts 
and  number  of  shares  set  opposite  our  names 
to  the  capital  stock  of  the  Citizens'  Bank,  and 
agree  to  pay  the  same  as  provided  by  the  char- 
ter and  board  of  directors  after  organization 
under  the  charter." 

Part  of  the  subscribers  organized  on  the  9th 
of  November,  1872—2,400  shares  of  stock  being 
represented  in  the  organization;  and  the  bank 
began  business  January  2, 1 878.  In  pursuance 
of  regular  calls,  they  paid  50  per  cent  on  their 
subscribed  stock. 

On  June  80,  1878,  a  return  was  made  to  the 
(Governor  under  section  1467  of  the  Code,  one 
of  the  items  of  which  was: 

"Capital  stock  paid  in,  $140,840."  This  re- 
turn contained  no  statement  of  the  capital  stock 
subscribed,  not  paid  in. 

No  resolution  or  other  action  was  had  def- 
initely fixing  any  amount  as  the  capital  stock, 
until  on  the  18lh  of  January,  1874,  the  follow- 
ing resolutions  were  passed  by  the  stockholders: 
"It  having  been  the  original  purpose  of  the 
stock  holders  of  the  Citizens'  Bank  of  Georgia  to 
pay  in  only  50  per  cent  on  the  amount  of  cap- 
ital stock  subscribed  by  each,  and  to  let  the 
dividends  as  they  accumulated  pay  the  other  60 
per  cent;  and  it  having  since  been  thought  best 
to  reduce  the  stock  to  full  paid  up  stock,  and 
to  declare  and  pay  the  dividends  as  they  are 
made  in  cash — therefore  Besotted,  That  the  or- 
iginal plan  be  abandoned;  and,  as  no  certificates 
of  stock  have  been  issued,  that  certificates  of 
stock  be  issued  to  each  stockholder  on  an 
amount  of  stock  as  large  as  the  sum  actuaUy 
psid  in  by  him  or  her  in  cash,  and  that  the  cap- 
ital stock  and  subscriptions  be  reduced  te  the 
amounts  actually  paid  in.  Resolved,  further. 
That  the  board  or  directors  be  and  they  are 
hereby  instructed  to  open  the  books  of  tbe  bank 
for  additional  subscriptions  of  full  paid  up 
stock,  said  books  to  remain  open  till  the  whole 
capital  stock  subscribed  reaches  the  sum  of 
$400,000,  the  stock  hereafter  subscribed  tQ  re^ 
ceive  its  dividends  ss  earned  from  the  date  the 
cash  for  the  stock  is  paid  in." 

No  certificates  of  stock  were  issued  until  after 
this  action. 

Other  returns  were  made  to  the  Governor  from 
year  to  year,  showing  the  amount  of  the  capital 
stock  as  gradually  increasing  to  $186,800  on 
November  16, 1876;  thendecreasing  to  $160,000 
on  December  81,  18S0,  when  the  last  retom 
was  made.  The  bank  did  business  until  it  be- 
came insolvent,  and  on  the  18th  of  April,  1881, 
it  made  an  assignment  to  L.  J.  Hill  and  W.  8. 
Thompson  "of  all  its  propertv  and  effecte, 
rights  and  credit,  of  every  kind  and  character 
whatsoever,  for  the  benefit  of  all  the  creditors 
of  this  bank  pro  rata. " 

The  assignee  took  possession  of  the  asaets  to 
execute  the  trust.  Afterwards,  on  the  16th  of 
April.  1881,  tbe  State  of  Georgia,  in  behalf  of 
itself  and  all  other  creditors  of  said  bank  who 
might  join  it,  filed  a  bill  in  Fulton  Superior 
Court  against  said  bank  et  al. ,  and  on  the  25th 
of  Apru,  1881,  said  assignees  were  appointed 
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reoeivere  of  said  court  to  receiye,  take  and  bold 
all  the  property  and  effects  conveyed  to  them 
by  said  deed  of  assignment,  "convert  the  same 
mto  cash,  and  hoki  it  subject  to  the  further 
order  of  the  court" 

In  August,  1881,  Hill  &  Thompson,  suing  as 
assignees  and  receivers,  having  obtained  leave 
of  the  court,  brought  a  bill  against  the  stock- 
holders to  collect  the  remaining  50  per  cent  on 
their  subscription,  setting  out  the  resolutions 
of  January  18,  1874.  but  alleging  that  they 
"were  passed  without  any  authority  of  law,'' 
and  that  they  were  '*voia,  and  of  no  force, 
validity,  or  effect,"  and  afforded  ''no  valid  rea- 
son why  said  amounts  should  not  be  paid,"  and 
that  such  amounts  were  debts  due  by  each  of 
them  to  the  Citizens'  Bank  of  Georgia,  and  as- 
sets of  the  bank,  and  as  such  passed  by  the 
deed  of  assignment,  and  that  they  "were  and 
ou^ht  to  be  a  fund  in  equity,  to  be  collected 
and  applied  to  the  payment  of  the  debts  of  the 

The  creditors  of  the  bank  were  also  made 
parties  defendant  to  this  bill,  for  the  purpose 
of  enjoining  them  from  proceeding  by  separate 
actions  against  the  stockholders.  It  was 
aveired  in  the  bill  that  none  of  the  debts  due 
by  the  bank  were  in  existence  at  the  time  of 
the  adoption  of  the  resolution  of  January  18, 
1874,  but  that  all  had  been  created  since. 

All  of  the  defendant  stockholders  relied  upon 
the  resolutions  above  referred  to,  as  a  release 
from  their  liability  beyond  the  50  per  cent 
paid.  Borne  of  them  also  made  special  de- 
fenses, such  as  set-off,  payment  of  debts  of  the 
bank,  transfers  of  their  stock,  etc.,  not  neces- 
sary to  be  considered  in  this  connection.  No 
answer  was  filed  by  any  creditor  setting  out 
that  his  debt  was  due  before  that  time,  nor 
was  any  filed  setting  up  any  special  claim  or 
equity  a^nst  the  stockholders. 

Omitting  any  further  statement  of  the  very 
voluminous  pleadings  in  this  case,  we  come  to 
the  consideration  of  the  principal  question 
which  we  are  called  upon  to  decide,  whether 
under  this  state  of  facts,  the  subscribers  and 
stockholders  are  liable  at  law  or  in  equity  to 
the  assignee  and  receivers,  and  through  them 
to  the  creditors  of  the  bank;  and  this  depends 
upon  the  validity  of  the  resolutions  of  January 
13, 1874,  considered  in  connection  with  the  sub- 
sequent dealings  of  this  bank  with  the  public 
ana  persons  having  bushiess  relations  with  it. 

1.  That  these  resolutions  had  the  effect  of  re- 
leaahig  stockholders,  all  of  them  agreeing  there- 
to or  acquiescing  therein,  from  further  liability 
to  the  bank  itself,  and  from  obligations  each  to 
the  other,  cannot  be  seriously  doubted.  No 
good  reason  exists  at  law  or  in  equity  why  this 
could  not  be  done,  and  it  is  supported  by  high 
authorities. 

In  actniU  v.  leaver,  105  U.  8.  158  [26  L.  ed. 
978],  Juttiee  Woods,  in  considering  an  agree- 
ment among  stockholders  to  issue  certificates 
for  fuUv  paid  stock  upon  which  only  20  per 
cent  had  been  paid,  says: 
•  *'The  stock  held  by  the  defendant  was  evi- 
denced by  certificates  of  full  paid  shares.  It 
la  oooceded  to  have  been  the  contract  between 
him  and  the  company  that  he  should  never  be 
called  upon  to  pay  any  further  assessments  up- 
on h.  The  same  contract  was  made  with  all 
the  other  shareholders,  and  the  fact  was  known 
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to  all.  As  between  them  and  the  company, 
this  was  a  perfectlv  valid  agreement.  It  was 
not  forbidaen  by  the  charter  or  by  any  law  of 
public  policy,  and,  as  between  the  company  and 
the  stockholders,  was  lust  as  binding  as  if  it 
had  been  expressly  authorized  by  the  charter. 
If  the  company,  for  the  purpose  of  increasing 
its  business,  had  called  upon  the  stockholders 
to  pay  up  that  part  of  their  stock  which  had 
been  satisfied  by  'discount'  according  to  their 
contract,  they  could  have  successfully  resisted 
such  a  demand.  No  suit  could  have  been 
maintained  by  the  company  to  collect  the  un- 
paid stock  for  such  a  purpose.  The  shares  were 
issued  as  full  paid,  on  a  fair  understanding;  and 
that  bound  the  company."  See  also  2Mora- 
wetz,  Priv.  Corp.  ^§  790, 800,  801, 818, 816, 817. 
841;  Steaey  v.  LiUte  Boek  dt  Fl,  8,  R,  Co.  5 
Dill.  848;  Cooper  v.  Frederick,  9  Ala.  788;  Re 
State  Ins,  Co.  14  Fed.  Rep.  28;  Hepburn  v.  New 
Orleans  Exchange  &  Bkg.  Co,  4  La.  Ann.  87; 
Palfrey  v.  Pavlding,  7  La.  Ann.  863. 
'  2.  It  is  contend^,  however,  that  whatever 
the  effect  of  the  resolutions  might  have  been  as 
between  the  stockholders  and  the  bank  or  among 
themselves,  it  could  not  operate  to  release  the 
stockholders  from  liability  to  creditors. 

This  is  based  upon  the  well  recognized  prin- 
ciples that  the  capital  stock  of  a  corporation  is 
in  equity  a  trust  fund  for  the  payment  of  its 
creditors,  and  this  whether  it  has  been  paid  in 
to  the  company,  or  exists  in  the  form  of  un- 
paid installments;  and  that  it  cannot  be  re- 
auced,  either  by  declaring  dividends  which  in- 
fringe upon  the  capital,  by  release  from  install- 
ments to  become  due,  by  accepting  property  or 
work  at  a  false  valuation,  nor  in  any  like  man- 
ner— principles  that,  in  their  general  applica- 
tion, are  so  universally  recognized  by  courts 
and  writers  of  recognized  standing  that  no  au- 
thority need  be  cited  in  their  support.  But 
when  it  becomes  necessary,  as  in  this  case,  to 
apply  them  to,  and  ascertain  their  bearing  up- 
on, any  particular  state  of  facts,  it  also  becomes 
necessaiy  to  consider  the  reasons  which  led  to 
theur  establishment,  and  the  linutations  and 
condition  of  their  application. 

In  the  earlier  cases  in  which  this  doctrine  is 
enunciated  the  question  will  be  found  to  have 
arisen  when  there  was  an  attempted  reduction 
of  the  fund  representing  the  capital  stock  which 
would  have  resulted  m  the  nonpayment  of  ex- 
isting debts. 

Thus  in  Slee  v.  Bloom,  19  Johns.  669,  the 
trustees  of  the  company  sought  by  a  resolution 
to  limit  the  amount  to  be  collected  from  stock- 
holders to  80  per  cent  of  their  subscriptions, 
and  in  the  opinion  of  the  court  Spencer,  Oh,  J., 
says: 

''The  evidence  places  it  beyond  all  doubt  that 
the  debt  due  to  the  appellant,  who  is  the  only 
creditor  of  the  company,  will  be  partially  paid 
only  if  that  resolution  has  the  effect  intended 
by  h.  A  large  balance  will  be  irrecoverably 
lost.  Now,  could  the  trustees  pass  a  by-law 
having  the  effect  to  deprive  a  creditor  6t  the 
company  of  his  onlv  means  of  satisfaction  b^ 
a  resort  to  the  stockholders  ratably  until  his 
debt  was  paid?  I  answer  without  hesitation 
that  such  a  by-law  or  resolution  is  utterly  in- 
operative." 

In  Wood  V.  Dummer,  8  Mason,  808,  the  com- 
pany declared  a  dividend  to  such  an  amount 
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that  it  infringed  upon  tlie  capital  stock,  and  left 
an  insufficiency  for  the  payment  of  its  creditors. 
The  opinion  of  JutttM  Story  contains  the  fol- 
lowing: 

"The  capital  stock  is  a  tnist  fund  for  cred- 
itors; and  the  stockholders,  upon  the  division, 
take  it  subject  to  all  equities  attached  to  it. 
They  are  to  all  intents  and  purposes  privies  to 
the  trust,  and  receive  it  mm  onere." 

In  these  and  all  cases  of  like  character,  the 
rule  seems  to  be  absolute  and  without  qualifi- 
cation, for  the  reason  that,  as  to  such  creditors, 
the  credit  has  been  acquired,  and  the  debts 
have  been  contracted,  upon  the  express  faith 
of  the  capita]  stock  subecribed.  Hightower  v. 
Thornton,  8  Ga.  486. 

In  later  years  another  class  of  cases  has 
arisen,  in  which,  after  the  capital  stock  has  been 
subscribed,  the  fund  representing  it  has  been 
reduced  bv  arrangements  among  the  stock- 
holders either  to  treat  the  whole  subscription  as 
paid  when  part  only  has  been,  to  reduce  the 
capital  stock  after  subscription,  or  other  agree- 
ments of  like  character;  and  the  question  has 
arisen  in  these  cases  whether,  as  to  future  cred- 
itors, the  same  absolute  liability  attaches,  or 
whether  certain  qualifications  are  to  be  made 
according  to  the  circumstances  of  each  case. 

A  close  and  careful  consideration  of  the  lead- 
ing authorities  leads  us  to  the  conclusion  that 
this  doctrine  can  only  be  maintained  as  to 
future  creditors  in  cases  where  it  appears  that 
their  credit  was  or  might  have  been  given,  their 
debts  contracted,  upon  the  faith  of  these  sub- 
scriptions—where the  subscriptions  did  enter, 
or  raiffht  have  entered,  into  the  consideration 
of  their  contracts  with  the  company. 

Sawyer  v.  Hoaa,  84  U.  8. 17  Wall.  610  [21  L. 
ed.  781],  is  a  leading,  perhaps  the  leading,  case 
in  which  the  liability  of  the  stockholders  to 
future  creditors  is  stronelv  maintained.  In  that 
case  Sawyer  subscribed  $5,000  to  the  stock  of 
an  insurance  company,  giving  his  check  for 
the  full  amount  of  his  su^ription,  and  receiv- 
ing in  return  $4,250,  for  which  he  gave  his 
note,  payable  in  five  years,  with  securities.  All 
the  other  stockholders  of  the  company  made 
the  same  arrangement.  At  various  times  it 
was  reported  to  the  authorities  of  the  State  of 
Illinois,  where  the  company  was  located,  that 
the  stock  was  fully  paid  up.  The  company 
was  declared  bankrupt,  and  litigation  ensued 
between  Sawyer  and  the  assignee  in  bankrupt- 
cy, in  which  it  was  contended  that  Sawyer's 
subscription  had  never  been  paid,  and  that  what 
he  owed  was  on  the  subscription,  and  not  on 
his  note,  and  constituted  part  of  a  trust  fund 
for  the  payment  of  creditors.  The  Supreme 
Court  of  the  United  States  so  held,  placing  its 
decision  upon  the  ground  that,  as  to  creditors, 
the  transaction  was  not  a  payment  of  the  sub- 
scription, but  only  a  change  of  the  character  of 
the  debt  from  a  stock  subscription  to  a  loan  of 
money;  from  a  trust  fund  to  a  debt  with  which 
the  corporation  could  deal  as  ordinary  assets. 

This  case  differs  from  the  one  now  before  us 
in  this:  that  during  the  whole  existence  of  the 
insurance  company  the  capital- stock  subjpcribed 
by  Sawyer  was  held  out  to  the  world,  and  to 
those  dealing  with  the  company,  as  assets  upon 
which  they  might  rely. 

Substantially  the  same  questions  came  be- 
fore that  court  in  the  cases  growing  out  of  the 
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failure  of  the  Great  Western  Insurance  Com- 
pany. UptoH  V.  TribOeoek,  01  U.  S.  45  [28  L. 
ed.  2081;  Sanger  v.  UpUm,  91  U.  8.  56128  L. 
ed.  220J;  Webgter  v.  Upton^  91 U.  a  65  r28L.ed. 
8841;  Chnbb  v.  Upton,  05  U .  8.  665  [24  L.  ed. 


far  as  applicable  to  the  cases  before  us, 
the  facts  of  these  cases  and  the  principle  decided 
therein  were  practically  the  same  as  in  Sawifer 
v.  Hoag,  and  the  doctrine  was  reaffirmed  in 
Seaoill  v.  Thayer,  105  U.  S.  143  [26  L.  ed.  068]. 
But  in  this  last  stated  case,  after  holding  that 
the  stock  subscribed  is  considered  in  equity  as 
a  trust  fund  for  the  payment  of  creditors,  they 
further  say:  *'  It  is  so  held  out  to  the  public, 
who  have  no  means  of  knowing  the  private  con- 
tract made  between  the  corporation  and  its 
stockholders.  The  creditor  has  therefore  tlye 
right  to  presume  that  the  stock  subscribed  has 
b^n  or  will  be  paid  up,  and,  if  it  is  not,  a  court 
of  equity  will  at  his  instance  require  it  to  be 
paid.  In  this  case  the  managers  and  agents  of 
the  bankrupt  company  had.  in  effect,  repre- 
sented to  the  public  that  all  its  capital  stock  had 
been  subscribed  for,  and  has  been  or  would  be 
paid  in  full.  Considered,  therefore,  in  the 
view  of  a  court  of  equity,  the  contract  between 
the  company  and  its  stockholders  was  this.  viz. : 
that  the  stockholders  should  pay,  sav,  for  ex- 
ample, $20  per  share  on  their  stock,  and  no 
more,  unless  it  became  necessary  to  pay  more 
to  satisfy  the  creditors  of  the  company;  and 
when  the  necessity  arose,  and  the  amount  re- 

3uired  was  ascertained,  then  to  make  such  ad- 
itional  payment  on  the  stock  as  the  satisfac- 
tion of  the  claims  of  creditors  required." 

In  Union  Mutual  Life  Ineurance  Company 
V.  Frear  Stone  Manufacturing  Company,  97  Dl. 
587,  a  private  corporation,  already  organized, 
increased  its  stock  under  authority  of  its  char- 
ter, and  the  subscription  to  the  new  stock  w^as 
made  upon  the  agreement  set  out  in  the  sub- 
scription paper,  that  no  assessment  should  be 
made,  and  that  each  subscriber  was  to  pay  only 
$10  a  share  on  the  new  stock,  the  par  value  of 
which  was  $100  a  share.  This  provision  was 
held  to  be  void  as  against  creditors  of  the  cor- 
poration without  notice  of  it;  audio  its  opinion 
the  court  says: 

*'0n  the  books  of  the  corporation  defend- 
ants appeared  to  be  bonaflde  holders,  each  of 
the  number  of  shares  for  which  he  had  sub- 
scribed. The  allegation  of  the  bill,  admitted 
by  the  demurrer  to  be  true,  is  that  no  officer  or 
agent  of  the  complainant  when  it  became  a 
creditor  of  the  corporation,  had  any  notice  or 
knowledge  of  the  existence  of  the  agreement 
purporting  to  limit  the  liability  of  the  stock - 
holders  ...  So  far  as  the  record  before  this 
court  discloses,  defendants  appeared  to  all  per- 
sons dealing  with  the  corporation  to  be  stock- 
holders, with  no  notice  of  any  agreement  that 
their  liability  for  shares  held  by  them  was  leas 
than  what  the  law  would  impose  in  case  of  an 
unconditional  subscription  to  the  capital  Mock 
of  a  corporation.  The  secret  afipreement  of  the 
shareholders  in  this  case  must  he  regarded  as 
void— certainly  as  to  creditors  of  the  corpora- 
tion without  notice— and  the  stockholders  hold 
to  be  bound  to  all  the  responsibility  of  bona 
fidit  subscribers." 

In  Jackson  v.  Traer,  64  Iowa,  469  (decided 
in  1884),  all  of  the  above  cited  cases  and  many 
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others  were  considered  by  the  supreme  court 
of  that  State.  In  that  case  a  railway  company 
which  was  indebted  to  a  construction  company 
in  the  sum  of  $70,000,  which  it  could  not  pay, 
issued  to  members  of  the  construction  com- 
pany certificates  of  ite  stock  of  the  face  value 
of  1850,000.  It  was  held  that  the  receivers  of 
these  certificates  were  liable  as  stockholders  to 
the  creditors  of  the  railway  company  for  the 
remaining  80  per  cent  of  the  par  value.  But 
this  decision  was  based  largely  upon  the  fact 
that  the  agreement  was  a  secret  one,  which 
could- not  have  been  known  to  persons  dealing 
with  this  corporation. 

We  have  not  attempted  to  cite  all  of  the  re- 
ported cases  bearing  upon  this  one,  but  have 
selected  such  as  have  been  mainly  relied  on  by 
the  plaintiffs  in  error,  and  as  seemed  to  give 
the  fullest  support  to  their  view  of  the  case. 
In  every  case  that  we  have  been  able  to  find  it 
is  shown,  either  in  the  statement  of  the  facts, 
or  in  the  opinion  of  the  court  itself,  that  the 
creditors  dealing  with  these  corporations  re- 
lied, or  had  a  right  to  rely,  upon  the  capital 
stock  as  the  fund  for  the  payment  of  their 
debts. 

We  are  therefore  led  to  the  conclusion  that 
the  correct  rule  is  that  laid  down  by  Woods. 
J.,  in  Loyinana Paper  Company  v.  Wapleti,  3 
Woods,  35. 

**  The  rule  with  regard  to  unpaid  subscrip- 
tions of  stock  is  thu:  that  whatever  sum  is 
subscribed  by  the  stockholders,  and  held  out 
to  the  public  as  the  stock  of  the  corporation, 
is  liable  to  be  called  in  for  the  payment  of  its 
debts;"  or  as  stated  by  Bradley,  </.,  in  Coit  v. 
North  Cardlina  Gold  Amalgamating  Company, 
14  Fed.  Rep.  12:  "  But  there  are  cases  in  which 
arrangements  have  been  made  for  the  payment 
of  stock  which  precluded  the  company  itself 
from  enforcing  any  further  payment  thereon, 
and  yet  in  which,  as  to  creditors  who  can  fairly 
allege  that  they  have  relied,  or  whom  the  law 
presumes  to  have  relied,  upon  the  amount  of 
capital  stock  of  the  company,  the  courts  will 
interfere,  and  impose  a  trust  upon  the  subscrip- 
tion, and  set  aside  the  arrangement  made  for 
its  payment . '*  This  decision  was  made  in  1882, 
after  all  the  decisions  of  the  Supreme  Court  of 
the  United  States  above  referred  to,  by  one  of 
the  Justices  who  presided  in  aU  of  them. 

Testing  this  case  by  these  rules,  it  must  be 
apparent  that  the  stock,  as  originally  shown  by 
the  subscription  list,  was  never  held  out  to  the 
world  as  the  stock  of  the  corporation,  and  that 
the  creditors  did  not  rely,  nor  will  they  be  le- 
gally presumed  to  have  relied,  tljereon.  No 
creaitor  has  by  any  pleadines  or  evidence  sought 
to  set  up  any  such  claim;  they  rest  on  the  naked 
fact  that  the  subscription  was  made.  To  the 
extent  of  the  $200,000,  the  minimum  capital 
stock  allowed  by  the  charter  upon  which  busi- 
ness could  be  commenced,  they  certainly  had  a 
right  to  presume  that  the  stock  had  been  sub- 
scribed. The  fact  alone  of  the  commencement 
of  business  created  that  presumption,  and  to 
that  extent  we  have  no  doubt  that  the  stock- 
holders were  correctly  held  liable.  But  be- 
yond that  amount  no  such  presumption  arises. 
No  act,  no  statement  of  the  corporation,  is 
shown  by  which  it  h&%  ever  in  any  manner 
sought  to  mislead  the  public  as  to  the  real 
amount  of  its  capital  stock.  Of  whatever  de- 
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linquencies  this  corporation  may  have  been 
guilty — and  the  result  seems  to  indicate  that 
there  were  grave  ones— it  must  be  acquitted  of 
any  attempt  to  deceive  or  mislead  the  public  or 
persons  dealing  with  it  as  to  the  amount  of  its 
capital  stock.  No  publicity  is  shown  to  have 
been  given  to  the  subscription  list.  So  far  as 
is  disclosed  by  this  record,  no  creditor  knew 
what  it  contained. 

Within  a  little  over  a  year  after  business 
commenced  the  capital  stock  was  reduced  to 
$200,000,  if,  indeed,  the  resolutions  of  January, 
1874,  did  not  first  Ax  the  amount  of  the  stock. 
A  much  slifrtiter  inquiiy  on  the  part  of  any 
person  desiring  to  have  dealings  with  the  bank 
would  have  developed  this  action  than  would 
have  been  necessary  to  have  ascertained  the 
contents  of  the  subscription  list,  for  that  seems 
not  to  have  been  preserved,  but  to  have  been 
**  among  the  waste  papers  of  the  bank." 

It  may  be  said  that  customers  of  the  bank 
did  not  have  access  to  the  book  of  minutes; 
neither  did  they  to  the  papers  of  the  bank. 
There  was,  however,  a  source  of  information 
alike  open  to  every  person  having  dealings,  or 
proposing  to  have  dealings,  with  this  bank — 
the  returns  required  by  law  to  be  made  to  the 
governor,  ana  publisned.  Whether  or  not 
these  amounted  to  technical  notice,  the^  were 
a  method  provided  by  law  by  which  a  diligent 
person  could  have  ascertained  the  true  condi- 
tion of  the  corporation  with  which  he  was 
about  to  commence  dealings.  If  untrue,  they 
would  not  have  been  conclusive  as  to  the  lia- 
bility of  this  bank  and  these  stockholders,  but 
would  have  afforded  the  strongest  possible  basis 
for  the  relief  sought.  Sehley  v.  Dixon,  24  Ga. 
2»0. 

It  would  be  neither  just  nor  equitable  to  con- 
sider them  as  of  no  effect  when  true.  Indeed, 
this  case  affords  strong  grounds  for  holding  that 
these  creditors  have  impliedly  waived  whatever 
right,  if  any,  they  may  have  had  to  call  upon 
these  stockholders.  Especially  is  this  true  as 
to  the  State,  the  same  officer  having  been 
charged  by  law  with  the  duty  of  selecting  state 
depositories,  and  with  receiving  these  re 
turns. 

Upon  this  subject  we  cite  2  Morawetz  on 
Private  Corporations,  §  829(2ded.),  as  follows: 
**  Thus,  persons  contracting  with  a  corporation 
may  expressly  or  impliedly  waive  their  right  to 
compel  the  shareholders  to  contribute  the  full 
amount  of  the  company's  capital,  in  discharge 
of  the  corporate  obligations.  If  a  person  should 
contract  with  a  corporation,  or  voluntarily  give 
it  credit,  knowing  that  its  capital  had  not 
been  fully  paid  up,  but  was  declared  to  be  fully 
paid  up  for  the  purpose  of  discharging  the 
shareholders  from  further  liability,  the  evident 
intention  of  both  parties  would  be  to  make  the 
agreement  subject  to  these  conditions;  and  there 
would  be  no  equity  in  charging  the  sharehold- 
ers with  any  further  liability  on  account  of  the 
obligations  so  incurred  by  the  qompaoy.  So, 
if  the  capital  of  a  corporation  was  declared  to 
be  fully  paid  up  in  consideration  of  specific 
property  of 'less  value  than  the  amount  of  the 
capital,  a  person  who  should  voluntarily  deal 
with  the  company,  knowing  the  character  and 
value  of  the  property  so  transferred  to  the  com- 
pany, would  have  no  claim  upon  the  share- 
holders for  any  further  contribution  of  capital. 
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By  voluDtarilj  dealing  with  the  company  un- 
der the  circamstances,  be  must  be  deemed  to 
have  assented  to  the  existing  arrangement— the 
company  and  its  sbareboloers  having  offered 
to  contract  only  on  these  terms.  The  fact  that 
such  an  arrangement  is  illegal,  and  contrary  to 
public  policy,  might  possibly  be  a  ground  for 
declaring  it  void,  and  for  dissolving  the  corpo- 
ration; but  it  would  not  be  a  ground  for  giving 
a  creditor  who  assented  to  the  arran^ment 
rights  against  the  shareholders  for  which  the 
creditor  did  not  stipulate,  and  which  the  share- 
holders never  agreed  to  give."  Robinson  v. 
BidvieU,  23  Cal.  879;  Peckyr.  Coalfidd  Coal  Co. 
11  Bradw.  88;  Coit  v.  North  Carolina  Gold 
Amalgamating  Go,  14  Fed.  Rep.  12. 

Our  attention  has  been  especially  invited  to 
the  18th  section  of  the  charter  of  this  com- 
pany. If  it  is  contended  that  this  creates  a 
statutory  liability  as  to  stockholders  in  addition 
to  that  upon  the  subscription,  that  question  is 


not  now  before  us.  So  far  as  the  liability  up- 
on the  subscriptions  is  concerned,  it  is  governed 
by  the  principles  already  announced. 

3.  Holding  thai  the  judgment  should  be  af- 
firmed, under  the  Act  of  1887,  p.  41*  it  is  un- 
necessary to  pass  upon  the  questions  made  by 
the  cross  bill;  and,  as  the  judgment  is  affirmeci, 
it  is  also  unnecessary  to  rule  speciaUy  upon  the 
motion  to  dismiss. 


*Tbe  material  portion  of  this  statute  referred  to 
is  as  follows : 

**  And  when  the  suooessf  ul  party  to  any  cause 
tried  in  any  of  the  superior  or  city  courts  of  this 
State,  which  is  carried  to  the  supreme  court  by 
the  unsuccessful  litigant,  flies  a  cross  bill  of  ex- 
ceptions, complaining  of  errors  in  rulings  made 
upon  the  trial,  adverse  to  him,  it  shall  be  the  duty 
of  the  supreme  court  to  hear  argument  upon  such 
cross  bill  of  exceptions,  and  to  decide  thequestioDS- 
therein  made,  if  a  reversal  of  thejudgment  of  the 
court  below  is  ordered,  or  if  the  effect  of  the  affirm- 
ance is  to  leave  the  case  to  be  tried  again  in  the 
court  below."  [Bep,] 


MISSOURI  SUPREME  COURT. 


Elizabeth  WAGNER,  IHff,  in  Err,, 
MISSOURI  PACIFIC  R.  CO. 


(_...Mo.. 


.) 


1.  An  iamae  tendered  by  defendant  that  a 
person  for  whose  death  an  action  is  brought  was 
not  a  passenger,  which  issue  is  accepted  and 
joined  by  plaintiff,  waives  an  objection  to  the 
complaint  for  failure  to  allege  that  he  was  a  pas- 
senger. 

2.  A  pn— onger  allowed  to  ride  on  a  spec- 


_laljtratn  wholhaa  no  notice  of  any  want  ofau 
""thorlly  to  grant  the  perminion,  whe£her  'he  pays 
fare  or  not,  in  the  absence  of  collusion  between 
him  and  the  conductor  to  defraud  the  company 
of  its  fare,  becomes  a  passenger,  and  as  such,  is 
entitled  to  have  the  train  on  which  he  travela 
managed  witli  the  care  that  is  due  from  a  com- 
mon carrier  to  passengers  on  a  train  of  that  char- 
acter. 

8.  Taking  an  improrised  seat  made  by  a 
plank  across  empty  keg^  on  a  flat  car  next 
to  the  engine  upon  a  special  train,  and  remaining 
there  after  a  request  firom  the  conductor  to  go 


NOTE.— Ptt«enoFer  on  frelaht  train  amunes  rtefca 
necaisarily  incident. 

A  passenger  on  a  freight  train  assumes  the  risks 
necessarily  incident;  but  it  is  the  duty  of  the  cor- 
poration to  exercise  the  highest  care  for  the  safety 
of  its  passengers,  consistent  with  the  usual  and 
practical  operation  of  such  train,  and  it  is  respon- 
sible for  any  injury  caused  by  negligence.  Wool- 
ery  V.  R.  Co.  6  West.  Eep.  MT,  107  Ind.  881. 

Regardless  of  the  rules  of  a  railroad  company, 
the  baggage  car  of  a  passenger  train  Is  an  improper 
place  for  a  passenger  to  ride,  unless  under  the  cir- 
cumstances it  appears  that  he  is  riding  there  by 
the  permission  of  the  conductor  and  for  the  benefit 
of  the  company.  Lehigh  Valley  R.  Co.  v.  Greiner, 
4  Gent.  Rep.  901, 118  Pa.  000. 

Persons  held  to  notice  of  rules  of  company. 

All  persons  are  bound  to  know  that  freight  trains 
are  for  the  carriage  of  freight,  and  passenger  trains 
for  passengers,  and  to  take  notice  of  the  rules  of 
the  company  as  to  fk^ight  sent  on  posseng^  trains. 
Lake  Shore  ft  M.  &  R.  Ck>.  v.  Foster,  2  West.  Uep. 
a»,  104  rnd.  208. 

A  passenger  is  not  supposed  to  know  of  a  regula- 
tion by  the  railfoad  company-— that  passengers  rid- 
ing on  freight  trains  must  procure  tickets  before 
starting:  and  if  he  gets  on  the  train  in  ignorance  of 
such  a  regulation,  he  is  not  a  trespasser  until  he  is 
Informed  thereof.    Brown  v.  R.  Oo.  88  Kan.  634. 

But  an  announcement,  in  the  caboose  of  a  freight 
train,  before  the  train  starts,  that  all  persons  that 
desire  to  ride  upon  the  train  must  procure  tickets 
before  it  starts,  is  sufficient  notice  of  the  rule  of  the 
company,  and  will  Justify  the  expulsion  from  the 
*'L.R.A. 


train  of  a  passenger  refusing  to  buy  his  ticket. 
Southern  Kansas  R.  Co.  v.  Hinsdale,  88  Kan.  607. 

Passenger  directed  fty  eompany^s  officer. 

A  passenger  going  on  a  freight  train  and  taking 
a  seat  in  the  cab  of  locomotive,  by  the  direc- 
tion of  the  engineer,  is  not,  by  so  doing,  guilty  of 
contributory  negligence.  Hanson  v.  Mansfield  R. 
ft  Transp.  Co.  88  La.  Ann.  111. 

He  is  entitled  to  the  protection  of  a  passenger,  al- 
though the  officer  was  forbidden  to  receive  passen- 
gers on  such  trains.    Idem, 

Where  plaintiff  was  directed  by  defendant's 
agent,  whose  duty  it  was  to  direct  passengers,  to 
take  passage  on  a  freight  train,  he  became  a  pas- 
sengrer,  notwithstanding  a  rule  of  the  company, 
unknown  to  plaintiif,  forbidding  passengers  to  ride 
upon  that  train.  McGee  v.  Mo.  R.  Co.  10  West. 
Rep.  282,  OS  Mo.  208. 

Where  the  train  was  one  on  which  the  passengers 
were  allowed  to  be  carried,  even  if  the  deceased 
had  boarded  it  without  the  permission  or  knowl- 
edge ot  the  conductor,  yet  where  the  conductor, 
after  he  became  aware  of  his  presence  on  the  train, 
suffered  him  to  remain,  he  was  entitled  to  the  same 
protection  as  if  he  had  paid  his  fare.  Muehlhausen 
V.  R.  Co.  6  West.  Rep.  867, 91  Mo.  844. 

Passengers  on  board  of  cars  are  under  the  direc- 
tion and  control  of  the  conductor,  and  it  is  his  duty 
to  exercise  the  greatest  care  and  precaution  in  pro- 
viding for  their  safety.  Bellman  v.  R.  Oo.  42  Hun. 
186. 

A  person  on  a  freight  train  should  receive  the 
same  degree  of  care  as  passengers  on  regular 
trains.    McGee  v.  Mo.  R.  Co.  mipra. 


1889. 
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into  the  box  car,  to  which  the  pasaeofrer  replies 
that  he  wants  to  ride  on  tbe  flat  car  and  see  the 
country,  on  which  the  conductor  says  nothinR 
more,  is  not  such  nefrliffonce  as  a  matter  of  law  as 
wlU  prevent  recovery  for  the  death  of  the  pas- 
senger In  consequence  of  the  derailment  of  the 
train  caused  by  negllsrence  in  its  management, 
although  If  the  passenger  had  been  inside  the 
box  car  he  might  not  have  been  killed.  But  it  is 
a  question  for  the  Ju#y  whether  an  ordinarily 
prudent  man  could  have  rensonably  anticipated 
that  by  talking  that  position  he  was  exposing  him- 
self to  the  injury  received,  and  also  whether  the 
conductor  consented  to  his  remaining  there;  and 
if  so,  whether  the  train  was  managed  with  the 
care  and  caution  commensurate  with  the  paasen- 
ger*s  risk  in  that  situation,  and  whether  his  in- 
jury was  or  was  not  the  direct  and  immediate 
result  of  the  company ^s  failure  to  discharge  that 
duty. 

4. 

(Raun  Ch.  J.,  and  Sherwood^  J.,  dissent.) 
(February  4, 1889.) 

ERROR  to  the  Callaway  County  Circuit 
Court  (Burckhartt,  J.),  to  review  a  judg* 
ment  in  favor  of  defendant  in  an  action  to  re- 
cover damages  for  personal  injuries  resulting 
in  death  alleged  to  have  been  caused  by  de- 
fendant's negligence.    Btcerted. 

Tbe  facts  sufficiently  appear  in  the  opinion 
of  the  court. 

I  Mesgn.  Edwin  Silver  and  J.  W.  Boul- 
ware»  for  plaintiff  in  error: 

All  omissions  and  defects  in  the  petition,  if 
such  in  fact  exist,  are  cured  bv  the  answer. 

See  Lemon  v.  Chavaior,  68  Mo.  340;  Stivers 
V.  H&rrte,  62  Mo.  478;  Garth  v.  CaldweU,  73 
Mo.  622;  Hughes  y.  Carson,  7  West.  Rep.  288, 
90  Mo.  890;  Canal  Co.  v.  Murphy,  9  Bush.  522. 

Tbe  conductor  having  charge  of  the  train  as 
shown  by  the  evidence  represented  the  com- 
pany, and  his  acts  were  those  of  the  company. 

Chicago  etc.  R,  Co.  v.  Eoss,  112  U.  S.  877 
<28  L.  ed.  787);  Mo(/re  v.  R.  Co.  85  Mo.  588; 
Hoke  V.  R.  Co.  4  West.  Rep.  69,  88  Mo.  860; 
Chicago  A  A.  R.  Co.  v.  Michie,  88  111.  427; 
Waum  V.  R.  Co.  107  Mass.  108:  Dunn  v.  R. 
Co.  58  Maine,  187;  CVeed  v.  R.  Ch.  86  Pa.  189; 
CDonnell  v.  R.  Co.  59  Pa.  289;  Lackawanna 
<fc  B,  R.  Co.  V.  Chenewiih,  52  Pa.  882;  Carroll 
V.  R.  Co.  1  Duer,  577;  Washburn  v.  R.  Co.  8 
Head  (Tenn.)  689;  P/iila.  etc.  R.  Co.  v.  Derby, 
55  U.  8. 14  How.  468  (14  L.  ed.  502);  Cleveland, 
C.  it  C.  R.  Co.  V.  Keary,S  Ohio  St.  201;  St. 
Joseph  A  W.  R  Co.  V.  WheeUr,  85  Kan.  185. 

A  railway  carrying  passengers  on  its  freight 
trains  owes  them  the  same  degree  of  care  as 
when  they  are  on  the  regular  trains  except  that 
in  taking  tJhc  freight  train  they  accept  and 
travel  on  it  acquiescing  in  the  usual  Incidents 
and  conduct  of  a  freight  train  managed  by 
competent  and  prudent  men. 

McGee  v.  R.  Co.  10  West.  Rep.  282,  92  Mo. 
^a^','Woolery  v.  JR.  Co.  5  West.  Rep.  667.  107 
Ind.  881,  27  Am.  &  £ng.  R.  Cas.  218;  Ind.  A 
St.  L.  R.  Co.  V.  Horst,  98  U.  S.  291  (28  L.  ed. 
«98). 

^'"'And  the  same  rule  applies  to  passengers  car- 
ried on  construction  trains. 

Ohio  AM.RCo.  V.  Muhling,  80  lU.  9. 

Persons  are  not  presumed  to  have  knowledge 
of  rules  prohibiting  their  presence  on  freight 
trains  (Dunn  v.  Grand  Trunk  R,  Co.  58 
BL.R.A 


Maine,  187);  but  payment  of  fare  wiU  be  pre' 
sumed. 

LouisriOe  etc.  R.  Co.  v.  Thompson,  5  West. 
Rep.  888, 107  Ind.  442;  Redfleld,  Carrier,  §  184. 

it  is  immaterial,  so  far  as  defendant's  lia- 
bility is  concerned,  whether  fare  was  paid  or 
not 

Mtuhlhausen  v.  R.  Co.  6  West.  Rep.  857,  91 
Mo.  844;  Sherman  v.  R.  Co.  72  Mo.  65;  Phila: 
etc.  R  Co.  V.  Derby,  55  U.  S.  15  How.  468 
(14  L.  ed.  502). 

Where  one  is  on  a  train  with  the  knowledge 
and  permission  of  the  conductor,  he  is  a  pas- 
sen^r  and  is  entitled  to  the  same  care  and  pro- 
tection as  if  he  had  paid  his  fare. 

Muehlhausen  v.  R.  Co.  6  West.  Rep.  857.  91 
Mo.  882. 

This  rule  applies  to  carriage  on  freight  and 
construction  trains. 

Sherman  v.  R.  Go.  72  Mo.  65;  Ohio  d  M.  R. 
Co.  V.  Muhling,  80  111.  9;  St.  Joseph  d  W.  R. 
Co.  V.  Wheeler,  85  Kan.  185. 

It  was  applied  by  the  Supreme  Court  of  the 
United  States  to  a  case  where  plaintiff  was  in- 
jured while  riding  on  the  locomotive. 

Phila.  etc.  R.  Co.  v.  Derby,  65  U.  S.  14  How. 
468  (14  L.  ed.  502). 

Even  though  defendant  because  of  the  char- 
acter of  its  train  might  not  be  responsible  for 
the  extraordinary  care  common  carriers  of  pas- 
sengers are  reqwred  to  exercise,  still  defendant 
would  be  liable  for  failure  to  exercise  slight  or 
ordinary  care. 

Shoemaker  v.  Kingsbury,  79  U.  8.  12  Wall. 
869  (20  L.  ed.  482);  St,  Joseph  d  W.  R  Co.  v. 
Wheeler,  35  Kan.  185,  188. 

The  failure  of  deceased  to  leave  the  flat  car 
did  not,  as  a  matter  of  law,  render  him  guilty 
of  such  contributory  negligence  as  to  bar  recov- 
ery. 

Hicks  y.R.  Cb.  64*  Mo.  484. 

Tbe  failure  of  deceased  to  leave  the  flat  car 
did  not  relieve  defendant  of  its  duty  to  exercise 
due  care. 

Keith  V.  Pinkham,  48  Maine,  501;  Jacobus  v. 
RC0.2O  Minn.  125;  Creed  v.  R.  Co.  86  Pa.  144. 

It  was  for  the  jury  to  say  whether,  under 
the  circumstances,  the  conductor  having  assist- 
ed in  arranging  the  seat  on  the  flat  car,  (^ceased 
was  guilty  of  such  contributory  negligence  as 
to  bar  recovery. 

Seotille  v.  R.  Co.  81  Mo.  434;  Smith  v.  R.  Co. 
61  Mo.  588;  Norton^.  Ittner,  56 Mo.  851;  Teipel 
V.  Hilsendegen,  44  Mich.  461. 

It  is  only  in  cases  where  the  question  of  con- 
tributory negligence  is  entirely  free  from  doubt 
and  incontrovertible  that  the  court  has  tbe 
right  to  apply  the  law  without  the  action  of  the 

Boss  V.  R.  Co.  1  New  Eng.  Rep.  41,  15  R.  I. 
149;  Hart  v.  Bridge  Co.  80  N.  Y.  622;  De*roit 
d  M.  R.  Co.  V.  Van  StHnJmrg,  17  Mich.  99. 

Tlie  petition  charges  recklessness  on  defend- 
ant's part,  and  the  evidence  supports  the 
charge;  and  such  being  the  case,  contributory 
negligence  is  no  defense. 

Cooley,  Torts,  p.  774,  citing  numerous  au- 
thorities. See  also  Bouwnieester  v.  R.  Co.  6 
West,  Rep.  864,  63  Mich.  557;  Wharton,  Neg. 
§§  180,  131. 

The  negligence  of  defendant's  servants  which 
caused  the  aeath  of  the  deceased  occurred  after 
the  lUleged  contributory  negligence  of  the  de- 


158 


Missouri  Supreme  Court. 


Feb., 


ceased  in  taking  his  position  on  the  car.  The 
latter  was  therefore  not  the  proximate  cause  of 
the  injury  and  the  defendant  is  liable. 

Kei7n  v.  R.  dh  Transit  Co.  7  West.  Rep.  144, 
90  Mo.  814;  SeoviUeY.  R,  Co,  81  Mo.  484;  Wer 
ner  v.  Citizem  R,  Co.  81  Mo.  868;  Straus  v.  R. 
Co.  75  Mo.  186;  Swigert  v.  R.  Co.  75  Mo.  475. 

One  person  being  in  fault  will  not  dispense 
with  another  using  ordinary  care. 

Butterfield  v.  Forrester,  11  East,  60;  Daties 
V.  Mann,  10  Mees.  &  W.  548;  Radle^  v.  R.  Co. 
18  Eng.  Hep.  (Moak)  87. 

See  also  Indianapolis  dh  St.  L.  R.  Co.  v.  Horst, 
98  U.  S.  291  (23  L.  ed.  898),  and  Tibby  v.  Mo. 
Pa>e,  R.  Go.  82  Mo.  292,  where  recoveries  were 
sustained  where  plaintiffs  were  at  the  time  of 
the  accident  riding  on  top  of  the  freight  trains, 
which  certainly  were  obviously  dangerous  po- 
sitions. 

Messrs.  T.  J.  Portiv  and  Smith  St  Kraut- 
hoff  for  defendant  in  error. 

Bruce,  J.,  delivered  the  opinion  of  the 
court: 

In  this  action  the  plaintiff  seeks  to  recover 
$6,000  damages  for  the  negligent  killing  of  her 
husband,  Christopher  Winner,  by  defendant's 
servants. 

The  petition  charges  that  her  husband,  on 
the  18th  day  of  December,  1881,  being  on  de- 
fendant's train  of  cars  between  the  Town  of 
Russellville  and  the  City  of  Jefferson,  was  in- 
jured and  did  die,  and  said  injunr  and  death 
resulted  from  and  was  occasioned  by  the  negli- 
gence of  the  defendant,  its  agents  and  servants, 
\n  running  and  operating  its  engine  and  train 
of  cars  on  which  said  deceased  was,  in  this,  to 
wit:  that  said  agents  and  servants  of  defendant 
did  negligently,  improperly,  carelessly  and 
recklessly  operate  and  run  said  train,  with  its 
engine  and  tender  reversed,  over  a  newly  con- 
structed roadbed  at  a  highly  improper,  too 
great,  and  injurious  rate  of  speed;  and  did 
otherwise  so  carelessly  and  negligently  run  and 
manage  said  train  that  part  thereof  was  thrown 
from  the  track,  and  said  train  was  wrecked;  in 
consequence  of  which  negligent,  careless  and 
improper  conduct  of  defendant,  its  servants 
and  agents,  said  Christopher  Wagner  was  on 
said  I^cember  18,  1881,  injured,  and  from  said 
injury  did  on  said  day  die. 

The  answer  to  plaintiff's  petition  was  a  gen- 
eral denial,  and  also  set  up  **  That  deceased 
was  not  a  passenger  on  said  train  of  cars,  but 
was  wrongfully  and  unlawfully  on  said  train, 
and  a  trespasser  thereon;  and,  further,  that  said 
deceased  was  guilt;^  of  negligence,  contribut- 
ing, in  whole  or  in  part,  to  his  injuries  or 
death,"  in  this:  that  he  wrongfully  got  upon 
the  flat  car  next  to  the  locomotive,  which  was 
a  dangerous  place,  and  refused  to  leave  the 
same  when  requested  so  to  do  by  the  conductor. 
The  replication  denied  the  new  matter  set  up 
in  the  answer. 

At  the  conclusion  of  the  plaintiff's  evidence, 
the  court  sustained  an  instruction  in  the  nature 
of  a  demurrer  to  the  evidence,  and  the  jury  re- 
.  turned  a  verdict  for  the  defendant. 

PlaintlCt's  motion  for  a  new  trial  having  been 
overruled,  the  case  is  brought  here  by  writ  of 
error. 

The  evidence  offered  by  plaintiff  went  to 
show  that  for  some  time  prior  to  the  accident, 
*  L.  R.  A. 


which  occurred  on  Sunday,  December  18, 1881, 
the  defendant  had  been  operating  the  Jefferson 
City,  Lebanon  &  Southwestern  Railway,  be- 
tween Jefferson  City  and  the  Town  of  Russell- 
ville: that  during  this  time  it  ran,  Sunday 
excepted,  a  daily  mixed  train— that  is,  one  ear- 
ly ing  both  freignt  and  passengers;  that  on  the 
Sunday  of  the  accident  the  same  train,  made 
up  in  the  usual  manner,'havin^ same  combina- 
tion or  passenger  coach,  and  with  the  same  con- 
ductor and  crew,  as  on  the  week  days,  was 
ordered  by  the  defendant  to  proceed  from  Jef- 
ferson City  to  Russellville  as  a  special  or  extra, 
to  take  supplies,  consisting  of  iron  rails,  spike 
and  the  like,  for  the  track  layers  engaged  south 
of  Russellville  in  laying  track;  that  about  & 
clock  A.  M.  it  left  the  depot  at  Jefferson  City, 
having  iron  rails,  etc. ,  in  the  freight  cars,  and 
a  number  of  persons  in  its  passenger  coach,, 
among  whom  was  the  deceased. 

The  train  proceeded  a  short  distance  from 
the  depot  in  Jefferson  City,  when  its  further 
progress  was  interrupted  by  one  of  the  freight 
cars  running  off  the  track.  Thereupon  the 
conductor  returned  to  the  depot,  and  while 
there  the  persons  in  the  passenger  coach  got 
out,  and  a  number  of  them— among  them  the 
deceased— went  to  the  freight  car  next  to  the 
locomotive,  which  was  ahei^  of  the  break  in 
the  train.  This  was  a  box  car,  loaded  with 
rails,  and  was  the  only  car  taken  out  by  the 
engine.  It  had  no  seats  or  accommodations  for 
pfl^Bsengers;  the  combination  car  and  the  bal- 
ance of  the  train  being  left  at  Jefferson  City. 

When  the  conductor  returned  from  the  depot, 
he  told  those  who  had  gone  to  the  freight  car 
that  they  had  better  not  go:  that  he  would  not 
have  any  cars  for  them  to  come  back  in,  and 
they  would  have  to  stay  out  there.  They  said 
they  would  take  the  chances  of  getting  back, 
got  in  the  car,  and  went  to  Russellville  in  it, 
using  the  rails  in  the  cars  for  seats.  Of  the 
number  who  thus  boarded  this  car,  the  deceased 
and  three  others.  Berry,  Zuendt  and  Monning, 
were  killed  in  the  accident  which  occurred  on 
the  return  trip. 

There  was  no  evidence  tending  to  show  that 
the  deceased,  or  any  of  the  party  with  whom 
he  was,  paid  or  offered  to  pay  fare,  or  that  any 
fare  was  demanded  of  them  going  or  returning. 
The  train,  consisting  of  the  u}comotive,  tender 
and  the  box  car,  with  Wagner,  Zuendt,  Berrr 
and  others  in  it,  proceeded  in  safety  to  Russell- 
ville. After  the  arrival  at  Russellville,  and 
dinner  there,  the  conductor  proceeded  to  make 
up  the  train  for  the  return  trip  to  Jefferson 
City.  He  made  it  up  as  follows:  first  the  ten- 
der and  locomotive,  reversed,  tender  being  in 
lead  of  locomotive:  a  flat  car  next  to  engine: 
then  a  box  car,  and  then  several  other  flat  cars. 

The  evidence  shows  that  the  deceased,  and 
the  three  others  who  were  likewise  killed  in  the 
accident,  took  their  places  on  an  improvised  seat 
on  the  flat  car  next  to  the  engine.  The  seat 
was  made  by  those  on  the  car  putting  the  ends 
of  a  plank  upon  two  empty  spike  kegs.  The 
plank  was  put  up  to  them  by  the  conductor, 
who  requested  them,  however,  to  go  into  the 
box  car,  telling  them  it  would  be  a  better  place 
for  them  to  ride.  They  said  they  wanted  to 
ride  on  the  flat  car  to  see  the  country.  They 
made  the  same  reply  to  the  brakeman,  who  told 
them  that  the  box  car  was  a  better-  and  more 
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comfortable  place  to  ride.  The  conductor  said 
nothing  more,  got  into  the  box  car,  and  the 
train  started,  and  was  running  at  a  rate  of  speed 
variously  estimated  at  from  fifteen  to  twenty 
miles  an  hour,  when,  at  a  distance  of  about  one 
mile  and  a  half  from  Russellville,  on  a  down 
grade,  the  train  jumped  the  track. 

The  Jarring  of  the  flat  car  on  which  the  de- 
ceased and  his  companions  were,  caused  by  the 
jerking  of  the  engine  after  its  derailment,  hurled 
them  from  the  car  underneath  the  trucks  of 
the  engine,  and  in  the  wreck  the  deceased  and 
another  were  killed,  and  two  others  so  Injured 
that  they  afterwards  died.  There  were  no 
^ards  or  side-boards  around  the  flat  car,  noth- 
mg  by  which  those  on  it  could  catch  hold,  and 
no** one  was  Injured  on  the  train  except  those  on 
the  flat  car  J 

The  eviaence  further  tended  to  show  the 
grades,  curves,  newness  and  unsettled  condition 
of  the  roadbed  at  the  place  where  the  wreck 
occurred,  and  tiie  liability  of  a  train,  with  en- 
gine and  tender  reversed,  and  moving  as  this 
was,  to  be  derailed  when  moving  at  a  high  rate 
of  speed;  and  tended  to  prove  that  the  servants 
of  the  defendant  were  guilty  of  negligence  in 
running  this  train,  made  up  as  it  was,  over  this 
road,  in  the  condition  it  then  was,  at  the  rate 
of  speed  it  was  being  run  at  the  time  the  wreck 
occurred. 

1.  Section  2121,  Rev.  Stat.  1879,  under  which 
this  action  is  brought,  gives  to  the  widow  of 
any  person  who  shall  die  from  an  injury  result- 
ing from  the  negligence  of  a  servant,  while 
running  a  train  of  cars,  aright  of  action  against 
the  master  of  such  servant,  whether  a  passen^r 
CD  such  train  of  cars  ur  not.  A  right  of  action 
against  the  master,  however,  for  an  injury  re- 
sulting from  any  defect  in  the  railroad,  or  in 
the  cars,  or  machinery  being  run  on  it,  is  lim- 
ited to  the  widow,  etc.,  of  one  who,  as  a  pas- 
senger, receives  such  an  injury. 

It  clearly  appears  from  the  petition  in  this 
case  that  the  injury  complained  of  was  one  re- 
sulting from  the  neglect  of  the  defendant's 
servants  to  discharge  the  master's  duty  to  one 
who  was  on  the  master's  train  of  cars  while  it 
was  being  run  by  his  servants.  Inasmuch, 
however,  as  it  did  not  state  in  what  relation  to 
the  defendant  the  deceased  was  so  upon  the 
can,  it  failed  to  show  the  measure  of  the  duty 
of  the  defendant  to  him,  and  would,  in  this 
respect,  have  for  its  uncertainty  been  obnoxious 
to  a  timely  objection  for  that  reason;  but  as  the 
defendant  did  not  see  proper  to  raise  the  objec- 
tion before  the  trial,  but  in  its  answer  tendered 
the  issue  "that  he  was  not  a  passenger  on  its 
train,  and  that  it  did  not  owe  him  the  duty  of 
a  passenger,"  which  issue  the  plaintiff  accepted 
and  joined,  and  both  parties  went  to  trial  upon 
it,  that  objection  was  waived,  and  afforded  no 
ground  for  a  new  trial,  and  cannot  be  consid- 
ered on  writ  of  error. 

2.  The  train  upon  which  the  deceased  was 
killed  being  a  special  one,  running  at  the  time 
for  the  particular  purposes  of  the  road,  and  not 
for  the  convenience  of  the  traveling  public,  for 
whom  trains  were  provided  only  on  week  days, 
the  defendant  was  under  no  obligation  to  re- 
oefye  or  transport  passengers  upon  it.  It  was 
its  privilege  to  do  so,  howeyer;  and  if  it  did 
receive  a  person  on  its  special  train  as  a  passen- 
ger for  the  purpose  of  being  transportea  from 
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one  place  to  another,  it  assumed  towards  him 
the  same  duties  as  if  he  had  been  a  passenger 
traveling  on  the  same  train  on  its  regular  trips; 
the  passenger  assuming  no  risks  on  this  trip 
other  than  on  a  regular  one,  except  such  as 
were  necessarily  incident  to  the  character  of 
the  train,  and  the  purposes  for  which  it  was 
being  mn.  McOee  v.  R.  Co.  92  Mo.  208,  10 
West.  Rep.  282. 

This  train  was  ordered  out  on  this  trip  by 
dispatch  from  Sedalia.  What  instructions,  if 
any,  were  given  to  the  conductor  in  regard  to 
p&ssengers,  does  not  appear.  The  evidence 
does  not  show  any  regulation  of  the  company 
prohibiting  passengers  from  being  carriea  on 
this  train  when  making  such  a  trip,  or  that  the 
deceased  was  or  could  have  been  informed  that 
his  going  upon  this  train  as  a  passenger  was 
contrary  to  an^  regulation  of  the  company,  or 
to  any  instruction  to  the  conductor,  who  was 
the  officer  of  the  company  present  at  the  time 
deceased  proposed  to  take  {mssage,  having  con- 
trol and  management  thereof,  and  having  ap 
parent  authority  to  determine  whether  he  could 
travel  on  such  train  as  a  passenger  or  not. 

On  other  days  of  the  week,  this  train,  under 
the  command  of  this  conductor,  was  regularly 
used  for  the  purpose  of  transporting  passengers. 
On  this  day  he  was  exercising  the  same  control 
over  it,  apparently,  that  he  usually  did.  He 
was  the  officer,  and  the  only  one,  present,  in 
absolute  control  of  its  movement,  with  the  ap- 
parent right  to  say  who  if  anyone  should  travel 
on  it;  and  when  he  permitted  the  deceased  to 
take  passage  on  it,  as  may  be  fairly  inferred 
from  the  evidence  of  the  plaintiff  that  he  did, 
the  deceased,  without  notice  of  any  want  of 
authority  in  the  conductor  to  grant  such  per- 
mission, in  the  absence  of  collusion  between 
him  and  the  conductor  to  defraud  the  company 
of  its  fare,  whether  he  paid  fare  or  not,  became 
a  passenger  of  the  defendant,  and,  as  such  en- 
titled to  have  the  trafn  on  which  he  traveled 
managed  with  the  care  that  is  due  from  a  com- 
mon carrier  to  its  passengers  on  a  train  of  Uie 
character  that  this  was.  2  Wood,  Railway 
Law,  1089.  note  8;  Oreed  v.  Pa.  R.  Co,  86  Pa. 
189;  St.  Jtmph  <fc  W.  R,  Co.  v.  Wheeler,  86  Kan. 
185;  Dunn  y.  Grand  Trunk  R.  Co.  68  Maine, 
187;  Wilton  v.  Middlesex  R,  Co.  107  Mass.  108; 
Ohio  dt  M.  R.  Go,  V.  Muhling,  80  111.  9;  Sherman 
v.  Hannibal  cfe  St.  J.  R.  Co.  72  Mo.  68;  Muehl- 
haugen  v.  St.  Louis  R,  Co.  91  Mo.  844,  6  West. 
Rep.  867;  Jacobus  v.  St.  Paul  <fe  C.  R.  Co.  20 
Minn.  126  (Gil.  110). 

On  the  evidence,  the  plaintiff  was  entitled  to 
go  to  the  jury  on  the  issue  "that  her  husband 
was  lawfully  on  defendant's  train  as  a  passen- 
ger at  the  time  he  was  killed." 

8.  The  plaintiff's  husband  was  killed  by  being 
thrown  from  the  position  he  took  at  Russell- 
yille  on  the  flat  oar.  That  car  was  located  be- 
tween the  loGomotiye,  on  which  was  the  de- 
fendant's engineer,  and  the  box  car,  in  which 
was  its  conductor — both  of  which  were  in  jux- 
taposition to  the  flat  car.  The  evidence  tends 
to  show  that  he  was  there  in  the  view  and  with 
the  knowledge  of  both  engineer  and  conductor. 
The  result  of  the  accident  proved  his  position 
to  be  one  of  danger  to  him,  when  the  engine 
and  tender  were  derailed,  and  that  the  derail- 
ment of  the  tender  and  engine  was  the  proxi- 
mate cause  of  the  injury. 
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Tbe  endcBoe  tended  to  show  tliit  the  denil- 
mcot  was  the  remit  of  the  nMoner  in  which  the 
tndn  wai  maAt  up,  and  the  speed  at  which  it 
wai  beiog  mii  on  the  road  in  its  condition  at 
the  time  the  accident  occomed.  That  there 
waa  no  ooonectioD  between  the  presence  of  tlie 
<leceaafd  on  tlie  flat  car  and  the  derailnient 
of  the  engine  and  tender;  and  that  the  de- 
ceased's position  on  th^  flat  car  became  a  i^ace 
of  danger  onlj  because  of  the  derailment,  is 
erident.  His  taking  that  position  at  Russell- 
TiHe  ia  the  onlj  act  of  the  deceased  that  coold, 
on  the  evidence,  be  claimed  as  contributiiiff  to 
the  injury  he  receiyed,  and  that  act,  in  itself, 
was  not  soch  a  direct,  erident  and  neoeasary 
ezposore  to  danger  from  the  in jniy  he  received 
as  to  warmnt  the  court  in  dedaring,  as  matter 
of  law,  that  it  contributed  directly  to  or  was 
the  proximate  cause  thereof,  and  in  taking  the 
case  from  the  jury. 

' 'Negligence  ia  an  inference  from  facts  .  .  . 
If  it  is  not  shown  by  8ome  definite  and  positive 
fact,  the  effect  of  which  is  not  open  to  reason- 
able question,  but  depends  on  inferences  from 
facts,  in  making  which  sensible  and  impartial 
men  may  well  disagree,  the  question  is  for  the 
Jury."    Pierce,  Railroads,  317. 

U  does  not  follow  from  the  fact  that,  if  the 
deceased  had  been  in  the  box  car,  he  would  not 
have  been  hurt,  that  he  was  guilty  of  n^ligence 
in  taking  a  position  on  the  flat  car,  unless  he  was 
there  in  disrepid  of  some  monition  of  danger, 
or  in  disobedience  of  some  rule  or  order  forbid- 
ding him  that  position,  of  which  he  had  notice; 


'  in  the  abaence  of  whidi,  the  question  waa  one 

.  for  the  Jury  to  determine  whether,  under  all 

the  facts  and  circumstanoes,  an  ocdhiarilj  pm- 

dent  muuk  could  have  reasonably  anticipated 

!  that  bv  taking  that  position  he  was  exposing 

himself  to  the  in  lory  he  received. 

The  evidence  fails  to  show  any  such  order, 

rule  or  monition;  but.  on  the  contrary,  a  rea- 

■  sonable  inference  might  be  drawn  tiMsref rom 

;  that  be  was  on  the  flat  car  with  the  consent  of 

!  the  conductor,  as  he  cotainly  was  with  his 

knowledge,  and  with  the  knowledge  of  4he  other 

servants  of  defendant  who  were  operating  the 

I  train  from  the  time  it  started   until  it  was 

wrecked. 

And  the  further  question  for  the  jury  to  de- 
termine, on  the  evidence,  was  presented,' wheth- 
er the  defendant's  servants,  Imowing  his  situa- 
tion on  the  train,  if  it  wasone  of  peril,  managed 
the  train  with  care  and  caution  commensurate 
with  his  risk,  as  was  their  duty  lo  him  in  that 
situation;  and  whether  his  injury  was  or  was 
not  the  diie<:t  and  immediate  result  of  their 
failure  to  diachai^  that  duty. 

The  defendanrs  demurrer  to  the  evidence 
ought  to  have  been  overruled,  and,  under  proper 
instructions,  the  case  ought  to  have  been  sub- 
mitted to  the  jury ;  and  for  the  error  of  the  court 
in  sustaining  the  demurrer  the  judgment  cf  the 
Circuit  Court  is  reverted,  and  the  eauee  remand- 
ed for  new  trial. 

Bl»ck  and  Bardshy*  JJ.,  concur;  Bar- 
elaj-y  •/!,  in  the  result.  B»y»  Ch.  J.,  and 
Sherwood,/.,  dissent 
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James  B.  CLOSE.  Appt., 
John  R.  STUYVESANT. 
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L  Propr  certmoteg  of  entry  fDor  pabUe 

lands*  issued  by  the  reglsten  and  receivers  of 
Lthe  local  land  oflBoes,  under  the  Pre-EmpUon  and 
Homestead  Laws  of  the  United  States,  if  ob- 
tained in  ffood  faith  and  after  a  due  compliance 
with  aU  the  requirements  of  those  hiws  veftt  In  the 
holders  thereof  a  complete  equitable  title  to  the 
lands  capable  of  belnff  oonyeyed  to  others  at  any 
time  after  the  issuance  of  the  oertlflcates. 

^Entries made  upon  the  pablie  lands  by 
the  procorementt  and  for  the  benefit,  of  a 
third  person,  the  residence  on  the  lands  beln^  only 
for  a  suiBoient  time  to  make  a  colorable  compli- 
ance with  the  law,  file  final  proofs  and  obtain  oer- 
tlflcates of  entry,  and  the  lands,  being  immedi- 
ately thereafter  conveyed  to  such  third  person  in 
pursuance  of  the  previous  affreement,  are  in  vio- 
lation of  law  and  void. 

3.  To  defeat  a  rait  to  compel  one  to  per- 
ftkrm  his  contract  to  take  land  the  title  to 
which  Is  founded  upon  entries  under  the  Pre-Bmp- 
tion  and  Homestead  Laws  of  the  United  States.de- 
fendant  need  not  prove  the  entries  to  have  been 
fraudulent  by  evidence  which  would  Justify  a 
court  having  jurisdiction  of  the  question  to  cancel 
them  for  that  reason ;  it  is  suflicient  for  him  to 
show  that  the  title  which  complainant  is  prepared 
to  give  is  doubtful. 

4.1f  oertifled  copies  of  the  final  proolh 


made  by  settlers  on  the  public  lands  before  offi- 
cers of  the  local  land  offioes  are  offered  in  evi- 
dence specially  for  the  purpose  of  showing  the 
mode  in  which  the  settlers  complied  with  the  pro- 
visions of  the  law  in  rehttion  to  final  proofs,  afH- 
davits  contained  therein  cannot  be  considered  as 
evidence  of  the  truth  of  the  statements  made  in 
them. 

5.  When  complainant  owns  two  strips  of 
land  separated  by  lands  belonging  to  the  United 
States,  and,  by  a  nearly  simultaneous  movement, 
parties,  several  of  whom  are  his  employes,  enter 
under  the  Homestead  and  Pre-Bmption  Laws  up- 
on the  public  lands  separating  his  lands  thus  mak- 
ing one  compact  tract,  when  there  was  no  special 
movement  towards  making  settlements  on  the 
public  lands  in  the  neighborhood,  and  the  whole 
tract  was  inclosed  with  one  hue  of  fence,  and 
no  crops  were  harvested  on  the  separate  settle- 
ments, but  complainant's  cattle  graaed  over  the 
entire  tract,  and  the  money  with  which  the  land 
was  entered  was  furnished  by  him,  and  each  set- 
tler immediately  after  obtaining  his  certificate  of 
entry  conveyed  his  land  to  complainant  at  prices 
much  less  than  a  fair  cash  value,  his  title  to  such 
government  land  is  so  doubtful  that  one  who  has 
contracted  to  purchase  the  same  will  not  be  com- 
pelled to  perform  his  contract. 

(January  as,  1889.) 

APPEAL  by  defendant,  from  a  decree  of  the 
Superior  Court  of  Cook  County  (Jamison, 
J.),  in  favor  of  plaintiff  in  an  action  to  enforce 
specific  performance  of  a  contract  for  the  ex- 
change of  lands.    Beversed. 


Non. -PuJMic  latids;  vested  interett;  tohen  acquired. 

When  all  the  preliminary  acts  prescribed  by  the 
Pre-EmpUon  Laws,  including  the  payment  of  the 
price  of  the  land,  have  been  performed  by  the  set- 
tler, he  for  the  first  time  acquires  a  vested  interest 
In  the  premises  occupied  by  him,  of  which  he  can- 
not be  subsequently  deprived.  Wirth  v.  Branson, 
96 U.S.  118  (25 L.ed.  88). 

Where  the  plaintiff  below  derived  his  title  through 
a  preemption  claim  this  entry  was  held  to  be  valid 
by  the  state  courts  of  Arkansas,  and  a  suflicient 
legal  title  to  sustain  ejectment.  Hale  v.  Gaines,  88 
U.  8.  S  How.  144  afi  I^  ed.  264). 

When  the  title  to  the  public  land  has  passed  out 
of  the  United  States  by  conflicting,  patents,  there 
can  be  no  objection  to  the  practice  adopted  by  the 
-oonrtB  of  a  State  to  give  effect  to  the  better  right  in 
any  form  of  remedy  the  Legislature  or  courts  of 
the  State  may  prescribe.  Bagnell  v.  Broderick,  88 
IJ.  S.  18  Pet.  486  (10  L.  ed.286). 

Where  the  right  to  a  patent  is  vested  in  the  pur- 
chaser, the  government  holds  a  naked  legal  title  in 
trust  for  him.  Mcdung  v.  Steen,  32  Fed.  Rep.  378 ; 
U.S.  V.  Freyberg,  82  Fed.  Rep,  195;  Hamilton  v. 
Ookl  k  SQver  Mln.  Co.  88  Fed.  Rep.  562. 


Bintry  uptm  public  land. 

Bntry  may  be  made  in  any  name  appropriated  by 
the  party  making  entry.  Long  v.  McDow,  2  West. 
Bep.iaO,87Mo.lW. 

An  entry  cannot  be  made,  under  the  Pre-Emption 
laws,  by  one  in  trust  for  another ;  and  a  court  of 
^Qity  cannot  decree  that  it  was  so  made.  Warren 
▼.  Van  Brunt,  86  U.  8. 19  WalL  646 128  L.  ed.  219). 

Aa  entry  is  the  commencement  of  title;  and  oquity 
^1  sustain  a  valid  entry  against  a  patent  founded 
on  a  prior  defective  entry,  if  issued  after  the  valid 
'^try  was  made.  Hoofnagle  v.  Anderson,  20  V.  S. 
«L.R.A.  11 


7  Wheat.  212  (5  L.  ed.  487);  Mc Arthur  v.  firowder,  17 
U.  S.  4  Wheat.  488  (4  L.  ed.  682);  Brush  v.  Ware,  40 
U.  8. 15  Pet  98(10  L,  ed.  672). 

But  it  never  sustains  an  entry  made  after  the  date 
of  the  patent.  Hoofnagle  v.  Anderson,  and  Brush 
V.  Ware,  tupra. 

An  entry  of  land  in  Ohio,  which  was  made  in  the 
name  of  a  person  who  was  dead  at  the  time  of  the 
entry,  is  a  nullity.  McDonald  v.  Smalley,  81  U.  S. 
6  Pet.  261  (8  L.  ed.  391) ;  Gait  v.  GaUoway,  29U.  S.  4 
Pet.832(7L.ed.876). 

An  amended  entry  retains  its  original  character 
so  far  as  It  is  unchanged  by  the  amendment.  So  far 
as  it  is  changed  it  is  a  new  entry.  McArthur  v. 
Browder,  supra. 

Although  the  practice  exists  in  some  States  of 
giving  in  evidence  a  special  en  try  in  aid  of  a  patent, 
and  dating  the  legal  title  from  the  date  of  the  entry, 
yet  the  entry  can  only  come  in,  in  aid  of  the  legal 
title,  and,  standing  alone,  is  no  evidence  of  such  ti- 
tle, when  opposed  to  a  patent  for  the  same  land. 
BagneU  v.  Broderick,  88  U.  S.  18  Pet.  436  (10  L.  ed. 
285). 

Homestead  entry  on  public  land. 

The  term  "entry  "  covers  a  homestead  and  town- 
site  entry,  as  well  as  a  private  entry  made  by  a  settler 
after  the  close  of  the  public  sales.  Denny  v.  Dod- 
son,  32  Fed.  Rep.  809. 

One  making  a  homestead  entry  under  the  laws  of 
the  United  States  may,  after  receiving  his  final  cer- 
tificate and  before  he  receives  a  patent,  make  a  valid 
mortgage  upon  the  land.  Lewis  v.  Wetherell,  36 
Minn.  386. 

A  settler  making  a  homestead  entry  on  public 
lands  of  the  United  States  and  continuing  to  reside 
thereon,  and  making  Improvements  according  to 
the  requirement  of  the  land  laws,  has  the  executive 
right  CO  his  possession,  though  he  may  never  acquire 
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8tatemeDt  by  Bailey*  </.; 

This  was  a  bill  in  chaDcery  brought  by  John 
R.  Siuyvesant  against  James  B.  Close,  lor  the 
specific  performance  of  the  following  con- 
tract: 

Stuyvesant,  July  22,  1887. 

James  B.  Close: 

I  wDl  exchange  my  Osborne  County  Ranch, 
consisting  of  four  thousand  three  hundred  and 
twenty  (4,320)  acres,  clear  of  all  incumbrances, 
for  your  equities  in  Wabash  Avenue,  Congress 
Street  and  Ly tie  Street  properties  in  Chicago. 
Incumbrances  as  follows: 

On  Wabash  Avenue,  mortgage  for  thirty- 
eight  thousand  two  hundred  and  fifty  dollars 
(188,250). 

On  Lytle  Street,  mortgage  for  four  thousand 
five  hundred  dollars  (4,500). 

On  Congress  Street,  mortgage  for  eight 
thousand  dollars  ($8,000). 

Taxes  for  1887  to  be  paid  by  parties  owning 
properties  previous  to  August  1,  1887.  J.  R. 
Stuyvesant  pays  taxes  for  1887  on  Osborne 
County  Ranch 'and  J.  B.  Close  pays  1887  taxes 
on  Chicago  property. 

I  agree  that  J.  Ef.  Close  shall  collect  ail  re- 
ceipts coming  from  his  Chicago  property  up  to 
April  80,  18b8;  he  agreeing  to  pay  all  expenses 
coming  due  on  sam^  property  up  to  April  30, 
1888. 

Providing  that  I  can  have  the  use  of  said 
ranch  for  wintering  my  stock  until  May  20, 
1888,  with  such  crops  and  hay  as  may  be  upon 
the  ranch  at  this  present  time. 

Jno.  R.  Stuyvesant. 

I  agree  to  above  terms,  and  accept  the  ex- 
change. James  B.  Close. 


The  lands  designated  in  the  contract  as  the 
complainant's  "Osborne  County  Ranch"  con- 
sists of  4,320  acres  of  land  situate  in  Chibome 
County  in  the  State  of  Kansas.  There  is  no 
controversy  as  to  the  identity  or  description, 
either  of  said  lands,  or  of  the  several  pieces  of 
property  in  Chicago  to  be  given  in  exchange 
therefor  bv  the  defendant. 

The  bill  describes  the  several  tracts  of  land 
included  in  the  ranch  by  their  legal  subdivis- 
ions, and  alleges  that  the  ranch,  as  was  well 
known  to  the  defendant,  was  substantially  in- 
closed and  occupied  by  the  complainant;  that 
the  defendant  was  in  possession  of  and  bad  an 
equitable  interest  in  the  several  pieces  of  prop- 
erty in  Chicago  in  the  contract  mentioned,  said 
property  being  subject  to  certain  mortgages  as 
therein  stated;  that  the  complainant  was  ready 
and  willing  to  make  said  exchange  and  carry 
out  said  agreement  in  good  faith  on  his  part, 
and  had  so  notified  the  defendant,  but  that  the 
defendant  refused  to  carry  out  or  perform  the 
agreement,  and  that  he  had  waived  a  tender  to 
him  by  the  complainant  of  a  deed  or  deeds  of 
the  ranch  property. 

The  answer  admits  the  execution  of  the 
agreement  as  alleged;  also  that  at  the  date  of 
the  agreement  the  defendant  was  the  owner  of 
said  pieces  of  property  in  Chicago  except  that 
on  W  abash  Avenue,  and  in  that  he  bad  a  lease- 
hold interest:  that  the  ranch  embraced  the  sev- ' 
era!  tracts  of  land  described  in  the  bill;  that  tbe 
defendant  waived  a  tender  to  him  by  the  com- 
plainant of  a  deed  or  deeds  of  said  lands,  and 
that  the  complainant  was  ready  and  willing  to 
execute  to  the  defendant  deeds  purporting  to 
convey  to  him  tbe  lands  included  in  the  ranch; 
that  at  the  date  of  the  agreement  the  ranch  was 


a  leg;al  title.    Burlinfrton,  etc.  R.  Co.  v.  Johnson,  88 
Kan.  142. 

.The  rlfirht  to  remain  on  pablic  land  In  order  to 
perform  the  requirements  of  tbe  Act  of  Conffrese 
and,  aocordln  gr  to  its  rules,  perfect  an  Incipient  title, 
is  a  rifrht  asserted  under  and  g-ranted  by  the  law  of 
the  Dnlted  States.  U.  8.  v.  Waddeil,  m  V  8.  76  (28 
L.ed.078). 

Right  of  pre-emjftUm ;  how  created. 

To  create  a  rifrht  of  pre-emption,  there  must  be 
settlement,  inhabitation  and  improvement  by  the 
pre-emptor— conditions  which  cannot  be  met  when 
the  land  is  in  tbe  occupation  of  another.  Hosmer 
V.  Wallace,  97  U.  8.  676  (24  L.  ed.  1180). 

The  Pre-Bmptton  Laws  require  a  residence  both 
continuous  and  personal.  The  settler  may  be  ex- 
cused for  temporary  absences  caused  by  well 
founded  apprehensions  of  violence,  by  sickness,  by 
tbe  presence  of  an  epidemic,  by  judicial  compul- 
sion, or  by  an  engagement  in  the  military  or  naval 
i^rvice.    Bohall  v.  Dilla,  U4  U.  8.  47  (29  L.  ed.  61). 

A  settlement  made  on  land  by  another  person, 
who  cultivated  it  for  the  proprietor,  would  be  suf- 
ficient to  constitute  *'an  actual  settlement,"  though 
the  proprietor  should  not  reside  in  person  on  the 
estate  or  within  the  territory.  HIckie  v.  Starke, 
2Q  U.  S.  1  Pet.  94  (7  L.  ed.  67). 

Under  tbe  Act  of  Congress  of  1853,  as  to  public 
lands  in  California,  a  person  claiming  the  right  of 
pre-emption  cannot  establish  a  valid  claim  for 
lands  unless  his  dwelling-house  is  on  some  part  of 
it.  Ferguson  v.  McLaughlin,  96  U.  8. 174  (24  L.  ed. 
624). 

Cannot  enter  uiMin  land  in  potfuaufion  of  another. 

One  person  cannot  enter  upon  land  in  the  poe- 
.R.A. 


session  of  another,  for  the  purpose  of  pre-emption. 
Kendall  v.  Waters,  68  CaL  28, 

One  who  forcibly  enters  on  land  in  the  actual  pos- 
session of  another  cannot  thereby  acquire  any  right 
to  such  land  under  tbe  Homestead  Laws,  although 
tbe  one  in  possession  have  no  title  good  against  the 
United  States  or  the  State.  Hambleton  v.  Duhain, 
71  Cal.  188. 

No  ri^ht  of  pre-emption  can  be  established  by 
settlement  and  improvement  on  public  land,  where 
the  claimant  forcibly  intruded  upon  the  ponesslon 
of  one  who  had  already  settled  upon,  improved  and 
inclosed  the  same  land.  Atherton  v.  Fowler,  96  U. 
S.  518  (24  L.  ed.  732);  Trenouth  v.  8an  Francisco, 
100  U.  8.  261  (25  L.  ed.  626). 

Such  an  intrusion,  although  made  under  pretense 
of  pre-empting  the  land,  is  but  a  naked,  unlawful 
trespass,  and  cannot  initiate  a  right  of  pre-emp- 
tion.   Atherton  v.  Fowler,  wipro. 

Notice  of  cJaim  to  he  flied. 

Under  the  Act  of  Biarch  8, 1868,  a  person,  to  ac- 
quire a  pre-emption  right  in  land,  should  file  the 
required  notice  of  his  claim  in  the  land  office  for 
the  district  within  three  months  after  the  plats  of 
the  survey  of  the  lands  are  returned  to  the  land 
office.  Lansdale  v.  Daniels,  100  fU.  8.  118  (26  L.  ed. 
587). 

CertifUxUets  of  entry. 

Where  a  party  obtains  a  certificate  of  entry  at  a 
United  States  land  office,  he  obtains  an  imperfect 
title,  but  upon  which,  by  the  laws  of  this  State,  he 
could  maintain  an  action  of  ejectment  against  any 
person  not  having  a  better  title.  Callahan  v, 
Davis,  6  West.  Rep.  662, 90  Mo.  78. 

The  term  **/>o?w  .rtdc,*' as  applied  to  a  pre-emp- 
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subetautially  inclosed  and  occupied  by  the  c*oiii- 
plaioant  and  that  such  fact  was  then  well 
known  to  the  defendant. 

The  answer  denies  that,  at  the  date  of  the 
agreement  or  at  any  time  since,  the  complain- 
ant was  able  to  perform  the  terms  and  condi- 
tions of  the  agreement  on  his  part,  or  that  then 
or  at  any  time  since  he  was  the  owner  of  said 
ranch;  and  alleges  that  at  the  date  of  the  agree- 
ment and  at  the  time  the  delivery  of  deeds  by 
the  complainant  to  the  defendant  was  waived, 
the  litle  to  certain  portions  of  the  ranch,  in- 
cluding in  all  about  1,700  acres,  was  in  the 
United  States;  that  said  lands  to  which  the 
defendant  had  no  title  were  of  the  value  of 
130,000  and  formed  a  principal  part  of  the 
consideration  for  which  the  defendant  was  in- 
duced to  enter  into  said  contract;  that  said  sev- 
eral tracts  of  land  were  entered  at  the  land  of- 
fice in  the  district  in  which  they  were  situate  un- 
der the  Homestead  and  Pre-Emption  Laws,  by 
divers  persons  by  direction  of  and  for  the  ben- 
efit of  the  complainant;  that  said  entries  were 
in  violation  of  said  laws  and  void;  that  the 
parties  who,  b^*  the  procurement  of  the  com- 
plaint made  said  entries,  having  resided  on  said 
lands  only  for  a  sufiScient  time  to  make  a  mere- 
ly colorable  and  formal  compliance  with  the 
law,  filed  their  final  proofs  and  obtained  from 
the  register  and  receiver  final  certificates  of 
entry  under  the  Homestead  and  Pre-Emption 
Laws,  and  then  immediately  conveyed  the  sev- 


eral tracts  entered  by  them  respectively  to  the 
complainant,  and  that  such  conveyances  were 
executed  in  pursuance  of  a  previous  agreement 
and  understanding  with  the  complainant,  made 
and  entered  into  prior  to  the  date  of  their  final 
proofn;  that  no  patent  has  been  issued  by  the 
United  States  for  any  of  said  lands,  nor  is  the 
complainant  or  either  of  his  grantors  entitled 
to  such-  patent,  but  all  of  said  certificates  of 
entry  are  subiect  to  cancellation  by  the  com- 
missioner of  the  general  land  office  as  being  in 
violation  of  the  Homestead  and  Pre-Emption 
Laws,  and  in  fraud  of  the  United  States;  and 
that  if  a  patent  or  patents  should  issue  on  said 
entries  or  any  of  them,  such  patent  or  patents 
would  be  subject  to  cancellation  by  a  court  of 
equity  at  the  suit  of  the  United  States,  for  the 
reasons  above  stated. 

The  answer  further  alleges  that  prior  to  the 
making  of  said  agreement,  the  complainant 
represented  to  the  defendant  that  all  of  said 
lands,  with  the  exception  of  one  or  two  eighty 
acre  tracts,  had  been  patented,  and  that  de- 
fendant, believing  and  relying  on  such  repre- 
sentation, was  induced  to  and  did  enter  into 
said  agreement;  that  after  the  agreement  was 
made  an<l  the  complainant  had  submitted  to 
the  defendant  an  abstract  of  title  to  said  ranch, 
the  defendant  for  the  first  time  discovered  that 
the  several  tracts  above  mentioned  were  un- 
patented; and  on  further  inquiry  he  ascer- 
tained tliat  long  before  the  date  of  either  of 


tion  claimant,  was  Intended  to  designate  one  who 
had  settled  upon  land  subject  to  pre-emption,  with 
the  intention  to  acquire  his  title,  and  had  complied 
or  was  proceedlnK  to  comply,  in  grood  faith,  with 
the  requirements  of  the  law  to  perfect  his  narht  to 
it.    Hoemer  v.  Wallace,  97  U.  S.  575  (24  L.  ed.  1180). 

He  Is  then  entitled  to  a  certificate  of  entry  from 
the  jocal  land  officer,  and,  ultimately,  to  a  patent 
for  the  lands  from  the  United  Htates.  Hutohingrs 
V.  Low  (The  Ytjsemlte  Valley  Chuc),  82  U,  8, 15  Wall. 
77(21L.ed.  82). 

The  holders  of  a  pre-emption  certificate  which 
had  been  issued  by  the  United  States,  entered,  and 
paid  for  by  them,  have,  previous  to  a  patent,  such 
an  equitable  estate  in  such  lands  as  will  subject  it 
to  aale  under  execution  by  the  statutes  of  Iowa. 
Levi  V.  Thompson,  45  U.  S.  4  How.  17  (11  L  ed.  866). 
Proofs  of  tuetUemeTU, 

The  Pre-Bmption  Act  of  1890  did  not  require 
proofs  of  settlement  to  be  made  in  the  presence  of 
the  register  and  reoeiven  and,  althoufrh  the  com- 
raiflflioner  directed  it  to  be  so  taken,  yet,  where  it 
was  taken  before  the  register  only,  this  was  suffl- 
tdent,  both  officers  having  decided  in  favor  of  the 
claim,  and  the  commissioner  havinj?  received  the 
money  paid  by  the  claimant.  The  commissioner 
had  the  same  power  to  dispense  with,  as  to  make, 
the  regukitlon.  Lytle  v.  Ark.  50  U.  8.  9  How.  814 
(iaL.ed.158). 

The  register  and  receiver  of  the  land  district  are 
not  required  to  meet  and  Jointly  consider  the  suffi- 
ciency of  the  proof  of  settlement  and  improvement 
by  pre-eraptors.  If  both  are  satisfied,  that  is  all 
that  the  law  requires.  Potter  v.  U.  8.  1G7  U.  8. 128 
<27  L.  ed.  380). 

Where  the  affidavit  to  sustain  a  claim  to  pre-emp- 
tioo  stated  that  claimant  was  an  actual  settler  on 
the  land,  but  the  proofs  <«tablJshed  that  claimant 
went  on  the  land  into  a  log  pen,  without  a  roof, 
and  stayed  there  only  one  night,  it  is  void  for  fraud. 
HarlmcsB  v.  UnderhlH,  86  U.  8.  1  Black.  816  07  L. 
ed.  a»). 

A  riirht  of  pre-emption  is  not  prejudiced  by  a  re- 
8  L.  R.  A. 


f  usal  of  the  local  land  officers  to  receive  proof  of 
settlement.  8hepley  v.  Cowan,  91  U.  8.  880  (23  L. 
ed.  424). 

Oath  of  pre-emptor. 

Theof&th  of  the  pre-emptor,  which  is  a  rMirt  of  the 

proof  re'iuired  by  law  to  entitle  to  the  ri^ht  of 

pre-emption,  may  be  taken  before  either  the  rvtt- 

ister  or  receiver.    Potter  v,  U.  8.  supra, 

Cnntraets  of  act^tal  aetUers, 

Contracts  made  by  actual  settlers  of  the  puMlc 
lands,  concerning  their  possessory  rights  and  the 
title  to  be  acquired  m  future  from  the  United 
States,  are  valid  as  between  the  parties  to  the  con- 
tract, except  in  oases  where  Congress  has  imposed 
restrictions  on  such  contracts.  Lamb  v.  Daven- 
port, 85  U.  8,  18  WaU.  807  (21  L.  ed.  760);  Davenport 
V.  Lamb,  80  U.  8. 13  WaU.  418  (20  L.  ed.  666). 

The  pre-emptioner  formerly  had  no  transferable 
right  prior  to  the  Issuing  of  the  patent.  Arbour  v. 
Nettles,  12  La.  Ann.  217 ;  Poirrier  v.  White,  2  La. 
Ann.  934 ;  Penn  v.  Ott,  12  La.  Ann.  233 ;  Stanbrough 
V.  Wilson,  13  La.  Ann.  494 :  Doe  v.  Hays,  1  Ind.  247; 
McElyoa  v.  Hayter,  2  Port.  (Ala.)  148;  Cundiff  v. 
Orms,  7  Port.  (Ala.)  58;  Glenn  v.  Thistle,  23  Miss. 
42.  49;  WUkerson  v.  Mayfield,  27  Miss.  542 ;  McTyer 
V.  McDoweU,  36  Ala.  39;  Paulding  v.  Orimsley^  10 
Mo.  210;  contrc^  RandaU  v.  Bdert.  7  Minn.  450:  Kel- 
lom  V.  Basley,  2  Abb.  U.  8. 566. 

But  this  did  not  prevent  the  pre-emptor  from 
selling  his  land  after  the  entry.  Myers  v.  Croft,  80 
U.  8. 18  Wall.  291  (30  L.  ed.  562). 

The  Act  of  1884  In  regard  to  pre-emption  rights 
of  settlers  on  public  lands,  revived  the  Acts  of  1832 
and  of  1830  on  the  same  subject,  and  aUowed  the  as- 
signment of  pre-emption  rights  to  pass  an  equi- 
table title.  Marks  v.  Dickson,  61  U.  8.  20  How.  501 
(15  L.  ed.  1002). 

But  the  Act  of  Congress  of  1841  forbids  the  sale  of 
pre-emptive  rights  to  the  public  lands  acquired  by 
settlement  and  improvement.  Quinby  v.  Conlan. 
104  U.  8.  420  (26  L.  ed.  800). 

Land»  offered  for  mile. 

The  Act  of  1870  gives  a  claimant  of  pre-emption 
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said  entries,  the  complainant  entered  into  and 
took  possession  of  the  whole  of  said  ranch  and 
incluaed  in  his  inclosure  all  of  the  tracts  afore- 
said; and  it  appearing  from  such  abstract  of 
tide  that  the  tracts  entered  as  aforesaid  were 
conveyed  to  the  complainant  by  divers  parties 
by  deeds  executed  within  a  few  davs  after 
final  proofs  made  bv  the  vendors.complainant's 
attention  was  called  to  the  circumstance,  and  it 
was  agreed  upon  and  understood  by  and  be- 
tween complainant  and  defendant  that  it  had 
a  suspicious  look,  and  that  in  view  of  it,  and 
of  the  fact  that  the  complainant  had  entered 
into  possession  prior  to  the  date  of  the  entries, 
defendant  was  justified  in  suspecting  that  said 
conveyances  were  made  in  pursuance  of  an 
understanding  and  agreement  entered  into 
prior  to  the  date  of  final  proofs  between  the 
complainant  and  the  parties  who  made  the  en- 
tries, and  that  such  entries  and  final  proofs 
were  made  for  the  complainant's  bene^t,  and  in 
violation  of  the  Homestead  and  Pre-Emption 
Laws;  and  that  it  was  further  understood  and 
agreed  by  and  between  complainant  and  de- 
fendant that  it  would  be  unjust  and  inequi- 
table to  force  such  title  upon  the  defendant 
without  giving  him  acceptable  security  to  in- 
demnify him  against  a  failure  of  title;  that  the 
negotiation  between  the  complainant  and  de- 
fendant was  broken  off,  and  the  contract  re- 
scinded by  the  defendant,  because  of  the  con- 


tinual failure  of  the  complainant  to  furnish  ac- 
ceptable security  to  indemnify  him  against 
such  failure  of  title. 

A  replication  was  filed,  and,  the  cause  com- 
ing on  to  be  heard  on  pleadings  and  proofs,  a 
decree  was  rendered  specifically  enforcing  said 
contract;  and  from  that  decree  the  defendant 
has  appealed  to  this  court. 

The  further  facts  in  the  case  are  sufficiently 
stated  in  the  opinion  of  the  court. 

Mewrs.  Monk  &  Elliott,  for  appellant: 

Defendant  cannot  be  required  to  accept  a 
doubtful  title. 

Fry,  Spec.  Perf.  §§  576,  577;  Sugd.  Vend. 
&  P.  839;  StapylUm  v.  Scott,  16  Ves.  Jr.  272; 
Ltmes  V.  Lvsh,  14  Ves.  Jr.  547;  Brown  v.  Can- 
non,  10  III.  174. 

Certificates  of  the  register  and  receiver  are 
not  final  nor  conclusive,  but  preliminary  only, 
and  subject  to  review  by  the  department.  Nor 
can  a  purchaser  before  patent  cbum  protection 
as  a  bona  fide  purchaser. 

Rev.  Stat.  §§  441,  455,  2263.  2273;  Barnard 
V.  Ashley,  59  C.  S.  18  How.  48  (15  L.  ed.  285); 
Harkness  v.  UnderMlh  66  U.  S.  1  Black,  816 
(17  L.  ed.  208);  Boot  v.  Shields,  1  Woolw.  864; 
Boone  v.  Chiles,  85  U.  8.  10  Pet.  177  (9  L.  ed. 
888);  Story,  Eq.  §  1502;  Fenn  v.  Holme,  62  U. 
S.  21  How.  481  (16  L.  ed.  198);  Hooper  v. 
Seheimer,  64  U.  8.  23  How.  285  (16  L.  ed.  452); 


riffhts  eighteen  months  from  the  time  limited 
for  his  declaratory  statement  to  make  payment  and 
proof.  Morrison  v.  Stalnaker,  104  U.  S.  218  (36  L. 
ed.  741). 

Until  such  payment  and  entry,  the  Pre-Emptlon 
Laws  Rive  to  the  settler  a  prlvliege  only,  in  case 
the  lands  are  offered  for  sale,  of  purchasing  them,  in 
preference  to  othen*.    Hutchings  v.  Low,  mpra. 

On  payment  of  the  purchase  price  and  issue  of 
the  receiver's  final  receipt,  the  full  equitable  tiUe 
passes,  which  may  be  conveyed  by  a  quitclaim  prior 
to  the  patent.    Mcaung  v.  Steen,  32  Fed.  Rep.  878. 

Where  a  pre-emptor  of  public  land  took  a  re- 
ceiver's receipt  for  payment,  his  failure  to  appeal 
from  a  cancellation  of  his  entry  by  the  commis- 
sioner of  the  general  land  office,  made  without  his 
knowledge,  where  he  did  not  learn  of  it  for  several 
months  thereafter,  cannot  defeat  his  title.  Glidden 
V.  Union  Pac.  R.  Co.  80  Fed.  Rep.  660. 

A  certificate  of  purchase  of  public  land  cannot 
be  assailed  in  a  collateral  proceeding.  Hamilton  v. 
Gold  &  SUver  Min.  Co.  88  Fed.  Rep.  662. 

Purchaser  not  eompeUed  to  take  doubtftd  tiUe. 

Equity  will  not  compel  a  purchaser  to  take  a 
doubtful  title:  but  if  the  complainant,  who  is  vend- 
or, can,  by  his  own  act,  make  a  good  title  accord- 
ing to  the  contract  at  the  time  of  the  decree,  it  is 
sufAoient.  Oakey  v.  Cook,  5  Cent  Rep.  45,  41  N.  J. 
Eq.860. 

A  purchaser  will  not  be  compelled  to  accept  a 
title  which  is  in  the  least  degree  doubtful.  Pry, 
Spec.  Perf.  8d  Am.  ed.  1 862;  8  Parsons,  Cont.  8th  ed. 
880:  Sugd.  Vend.  &  P.  14th  ed.  chaps.  10, 11,  pp.  1,  2; 
Richmond  v.  Gray,  8  Allen,  26;  Sturte^Tint  v. 
Jaques,  14  Allen,  523:  Jeffries  v.  Jeffries,  117  Mass. 
184;  Cunningham  v.  Blake,  121  Mass.  883:  Butts  v. 
Andrews,  136  Mass.  221 ;  Sohier  v.  Williams,  1  Curt. 
C.  G  479 ;  Hartley  v.  Smith,  Buck,  868 ;  Jervoise  v. 
Duke  of  Northumberland,  1  Jao.  &  W.  659;  Pyrke 
V.  Waddlngham,  10  Hare,  1 ;  Swayne  v.  Lyon,  67  Pa. 
486-489 ;  Grilfln  v.  Cunningham,  19  Gratt.  571;  Hy- 
mers  v.  Branch,  6  Mo.  App.  611 :  Tillotson  v.  Ges- 
ner,  83  N.  J.  Bq.  818 ;  Cornell  v.  Andrews,  86  N.  J. 
8  L.  R.  A. 


Bq.  7;  Cornell  v.  Andrus,  86  N.f  J.  Bq.  821 ;  Gill  v. 
Wells,  50  Md.  492;  People  v.  Stock  Brokers  Bldg. 
Co.  28  Hun,  274;  affd.  92  N.  T.  98:  Chesman  v.  Cum- 
mings,  2  New  Eng.  Rep.  862, 142  Mass.  66. 

But  if  the  complainant,  who  is  vendor,  can,  by 
his  own  act,  make  a  good  title  according  to  the  con- 
tract at  the  time  of  the  decree,  it  Is  sufficient. 
Hobson  v.  Buchanan,  96  N.  C.  444 :  Oakey  v.  Cook, 
6  Cent  Rep.  45,  41  N.  J.  Bq.  850;  Tifiln  v.  Shawban« 
1  West.  Rep.  56,  48  Ohio,  178;  Mastin  v.  Grimes.  4 
West.  Rep.  877,  88  Mo.  478. 

A  purchaser  will  not  be  bound  to  accept  a  title 
by  adverse  possession,  which  depends  upon  a  long 
and  difficult  investigation  of  facts.  Chesman  v. 
Cummings,  supra;  Noyes  v.  Johnson,  189  Mass.  486. 

The  court  will  not  require  defendant  to  accept  a 
title  incumbered,  but  will  require  him  to  accept  an 
unincumbered  title,  if  the  complainant  tenders 
such  title  at  the  time  of,  and  in  accordance  with, 
the  decree  of  the  court.  Oakey  v.  Cook,  6  Cent. 
Rep.  45, 41  N.  J.  Bq.  850. 

A  purchaser  will  not  be  compelled  to  accept  the 
deed  of  his  vendor,  when  a  suit  is  pending,  in  which 
an  adverse  claim  is  set  up,  until  there  has  been  a 
decision  of  the  suit.  He  will  not  be  forced  to  ptir> 
chase  a  lawsuit.  Waterman,  Spec.  Perf.  412;  Barl 
V.  Campbell,  14  How.  Pr,  880 ;  Dobbe  v.  Norcroes, 
24  N.  J.  Bq.  327;  Linn  v.  McLean,  80  Ala.  867. 

In  suit  for  a  specific  performance  complainant 
must  be  able  to  make  a  title  free  from  reasonable 
doubt.  Morrison  v.  Kinstra,  55  Miss.  76 ;  Collier  v. 
McBean,  L.  R.  1  Ch.  App.  Cas.  81 ;  Rede  v.  Oalres,  4 
De  G.  J.  &  S.  605 ;  Bensel  v.  Gray,  80  N.  Y.  517:  Sey- 
mour  V.  De  Lancy,  Hopk.  Ch.  485 ;  Jeffries  v.  Jef- 
fries, 117  Mass.  184;  8  Pom.  Bq.  Jur.  449. 

The  rule  is  fundamental  that  the  purchaser  will 
not  be  compelled  to  accept  a  doubtful  title.  Lud- 
low V.  O'Neil,  29  Ohio  St.  182 ;  Wilson  v.  Tappan,  6 
Ohio,  172 ;  Richmond  v.  Gray,  8  Allen,  27 :  Watts  v. 
Waddle,  1  McLean,  200:  Powell  v.  Conant,  88  Mich. 
396 ;  Vreeland  v.  Blau velt,  28  N.  J.  Bq.  488 ;  Stapyl- 
ton  V.  Scott,  18  Yes.  Jr.  425 ;  WiUcox  v.  Bellaers,  11 
Bng.  Ch.  286 ;  1  Turn.  &  R.  491;  Bates  v.  Delavan,  5 
Paige,  299. 
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Langdon  v.  Sfiarwood,  124  U.  8.  74  (81  L.  ed. 
344);  Copp,  Land  Owner,  13;  10  Copp,  L.  0.198; 
11  Copp,  L.  O.  181;  12  Copp,  L.  O.  289;  Copp. 
L.  L.  919;  Randall  v.  Edert,  7  Minn.  450;  Orap 
V.  Stockton,  8  Minn.  529;  CarroU  v.  Safford,  44 
U.  8.  3  How.  441  (11  L.  ed.  671);  Vantangeren 
V.  Heferman,  38  N.  W.  Rep.  52;  Bobbins  v. 
Bunn,  54  Dl.  48;  Moore  v.  Bobbins,  96  U.  8. 530 
(24  L.  ed.  848). 

The  entries  are  fraudulent  in  their  inception. 
Collusion  between  Stuyvesant  and  entrymen, 
though  not  necessary  to  defeat  the  entries,  was 
clearly  established  by  the  evidence. 

Lester,  L.  L.  279;  12  Copp,  Land  Owner. 
289.  198,  265 ;  Black  v.  Wriffht,  9  Ired.  L. 
447;  Brown  v.  ScJutck,  77  Pa.  477;  Gvrlems  v. 
Corfidd,  1  Q.  B.  814;  Baldwin  v.  WMtcomb, 
71  Mo.  651, 

The  affidavit  of  pre-emptors  filed  in  depar^ 
ment  is  entitled  to  no  additional  weight,  because 
introduced  by  defendant. 

Tundt  V.  Hartrwnft,  41  111.  9. 

Purchase  in  self  defense  is  not  equivalent  to 
plea  of  bofiaflde  purchaser. 

Wait  V.  Smith,  92  HI.  890;  Boseman  v.  Miller, 

84  111.  297;  Brown  v.  Welch,  18  HI.  343. 

The  question  of  title  is  governed  not  by  laws 
of  Kansas  nor  of  Illinois,  but  by  rules  of  de- 
cision which  prevail  in  the  eeneral  land  office. 
Tried  by  that  test,  the  entnes  are  fatally  de- 
fective. 

DafCff  V.  McCarthy,  35  Kan.  722;  Lee  v. 
Johnson,  116  U.  8.  48  (29  L.  ed.  570);  Quinby  v. 
Chnlan.  104  U.  8.  420  (26  L.  ed.  800);  Murray 
V.  EUis,  3  Cent.  Rep.  150,  112  Pa,  485. 

Mr.  W.  I.  Culver,  with  Mr,  E.  B. 
KeCanr»  for  appellee: 

The  law  of  the  situs  governs. 

8edff.  &  W.  Trial  of  Titles,  §  823;  8tory. 
Confl.  L.  §  368  rf  seq.;  BisseU  v.  Terry,  69  111. 
190;  U.  8,  V.  Crosby,  11  U.  8.  7  Cranch.  115(3 
L.  ed.  287);  Clark  v.  Graham,  19  D.  8.  6 
Wheat  677  (5  L.  ed.  834);  MeCormick  v.  SuUi- 
tant,  23  U.  8.  10  Wheat  192  (6  L.  ed.  300); 
Brine  v.  Ins,  Co.  96  U.  8.  627  (24  L.  ed.  868). 

Under  the  laws  of  Kansas  a  register's  certifi- 
cate is  proof  of  title  equivalent  to  a  patent. 

Comp.  Laws  Kan.  1885,  p.  651,  ($  383;  Bru- 
7ierY.Manlof>e,21\\.15Q',  MeConnellv.  WUeox, 
2  in  344,  372;  Isaacs  v.  Steel,  4  IlL  97-99; 
Whiteside  v.  Differs,  5  Dl.  836;  BriU  v.  Stiles, 

85  III  305,  309;  CarroU  v.  Safford,  44  U.  8.  3 
How.  441,  460  (11  L.  ed.  671);  Johnson  v. 
Taw^,  80  U.  8.  18  Wall.  72  (20  L.  ed.  486); 
Janes  v.  V.  8.  36  Fed.  Rep.  561;  Smith  v. 
Bwing,  11  8awy.  56;  McDowell  v.  Morgan,  28 
IlL  528;  Camp  v.  Smith,  2  Minn.  155;  Comdius 
V.  Kesset,  68  Wis.  237;  SiUyman  v.  King,  86 
Iowa,  207;  Moyer  v.  MeCullough,  1  Ind. 
839. 

It  is  not  in  the  power  of  the  commissioner 
general  of  the  general  land  office  to  declare  an 
entry  void. 

BriUv.  Stiles,  35  Dl.  305;  Rogers  y.  Brent,  10 
lU.  678, 578;  CarroU  v.  Safford,  44  U.  8. 3  How. 
441  (11  L.  ed.  671);  Jon^s  v.  U.  S.  86  Fed.  Rep. 
561;  Perry  v.  aHanlon,  11  Mo.  586. 

The  doubt,  whether  of  law  or  fact,  sufficient 
to  reject  a  title,  must  be  a  grave  and  reasonable 
one. 

Chitty.  Cont  2d  Am.  ed.  title.  Specific  Per- 
.  fcrmanee,  p.  1497;  Sturtevant  jr.  Jaques,  14 
AUen,  m;Otbaldesi<m  v.  AsMh,  1  Russ.  160. 
3L.R.A. 


The  legal  presumption  in  favor  of  appellee's 
title  cannot  be  rebutted  in  this  proceeding  in  the 
manner  attempted. 

The  register's  certificates  cannot  be  assailed 
in  this  proceeding,on  the  ground  that  they  were 
issued  on  insufficient  or  raise  evidence. 

St.  Louis  Smelting  db  Rrf.  Co.  v.  iCmp,  104 
U.  8.  636  (26  L.  ed.  875);  Beardv.  Federy,  70 U. 
8.  3  WaU.  478^489(18  L.  ed.  88-91);  Moffat  v. 
U.  S.  112  U.  8.  30  (28  L.  ed.  625);  U.  8.  v. 
Minor,  114  U.  8.  233  (29  L.  ed.  110). 

If  a  state  of  facts  exists  upon  which  a  patent 
might  issue,  the  law  presumes  as  against  col- 
lateral attacks  that  the  facts  existed. 

Beard  v.  Federy,  and  V.  8.  v.  Minor,  supra; 
Moore  v.  Wilkinson,  13  Cal.  478-487;  Lee  v. 
Johnson,  116  U.  8.  48(29  L.  ed.  670);  BohaU  v. 
DiUa,  114  U.  8.  47  (29  L.  ed.  61). 

The  evidence  shows  the  appellee  to  have 
purchased  in  good  faith  and  for  value,  and  this 
protects  him. 

The  testimony  taken  does  not  deny  to  the 
appellee  the  relief  he  prays. 

Myers  v.  Croft,  80  U.  8.  13  Wall.  291  (20  L. 
ed.  562);  MaxweU  Land  Grant  Case,  121  U.  8. 
325  (80  L.  ed.  949);  C.  8.  v.  Throckmorton,  98 
U.  8.  61  (25  L.  ed.  98);  Colorado  Coal  db  Iron 
Co.  V.  U.  8.  123  U.  8.  307  (31  L.  ed.  182),  re- 
versing same  case  in  18  Fed.  Rep.  273. 

Bailey,  J.,  delivered  the  opinion  of  the 
court: 

The  pleadings  and  evidence  on  the  part  of 
the  complainant  are  clearly  sufficient,  prima 
facie,  to  entitle  him  to  a  decree  for  the  specific 
performance  of  the  contract  alleged  in  the  bill; 
and  the  questions,  therefore,  to  oe  considered 
are  those  which  arise  upon  the  case  made  by  the 
defendant. 

The  contract  sought  to  be  specifically  en- 
forced is  for  the  exchange  by  the  defendant  of 
his  interest  in  certain  pieces  of  real  property 
in  Chicago  for  about  4,820  acres  of  land  m  Os- 
borne County,  Kansas,  known  as  the  complain- 
ant's Osborne  County  Ranch. "  There  is  no  con- 
troversy as  to  the  identity,  description,  or 
title  of  the  defendant's  Chicago  property— the 
only  questions  litigated  being  those  which  per- 
tain to  the  validity  of  the  complainant's  title  to 
a  portion  of  the  Kansas  lands. 

It  is  admitted  that  the  complainant  is  the 
owner  in  fee  and  able  to  convey  a  good  title  to 
about  2,400  acres  of  said  lands;  but  it  is  insisted 
that  as  to  the  residue  he  has  no  title  which  the 
defendant  should  be  compelled  to  accept  as  the 
consideration  for  the  performance  of  his  con- 
tract to  convey  to  the  complainant  his  Chicago 
property. 

Ijie  defendant  offered  no  evidence  tending 
to  prove  the  representation  by  the  complainant, 
alleged  in  the  answer,  that  all  the  lands  em- 
braced in  his  ranch,  with  the  exception  of  one 
or  two  eighty  acre  tracts,  had  been  patented, 
nor  any  evidence  tending  to  prove  the  aver- 
ments of  the  answer  in  relation  to  a  subsequent 
agreement  or  understanding  between  him  and 
the  complainant  that  the  circumstances  under 
which  the  latter  obtained  title  to  a  portion  of 
his  lands  were  suspicious,  and  that  it  would  be 
unjust  and  inequitable  to  force  said  lands  upon 
the  defendant  without  giving  him  suitable  se- 
c^fity  against' a  failure  of  title.  The  defense 
then  is  based  solely  upon  the  evidence  tending 
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to  sbow  defects  or  infirmities  in  the  complain- 
ant's title. 

It  appears  that  1.920  acres  of  said  land  had 
been  conveyed  to  the  complainant  by  warranty 
deeds  executed  by  various  parties  who  had  en- 
tered the  same  under  the  provisions  of  the  Pre- 
£mption  and  Homestead  Laws  of  the  United 
States,  and  obtained  proper  certificates  of  entry 
from  the  register  and  receiver  of  the  local  land 
office.  Of  this  land  1,280  acres  were  entered 
bv  nine  different  purchasers  under  the  Pre- 
flmption  Laws,  ana  640  acres  by  four  different 
parlies  under  the  Homestead  Laws.  At  the  time 
the  bill  was  filed  no  patents  seem  to  have  been 
issued  to  the  purchasers  for  any  portion  of  this 
land;  but  at  the  date  of  the  decree  patents  had 
been  issued  for  three  of  the  tracts  entered  un- 
der the  Homestead  Law,  and  the  fourth  had 
been  approved  by  the  proper  officers  of  the 

general  land  office  and  sent  to  the  recorder's 
ivision,  which  bad  charge  of  the  issuing  of 
patents,  to  be  patented.  Of  the  nine  tracts  en- 
tered under  the  Pre-Emption  Law,  two  had  been 
approved  for  patents  and  sent  to  the  recorder's 
division  to  be  patented,  and  the  residue,  con- 
taining 960  acres  in  all,  were  in  the  pre-emption 
division  awaiting  examination. 

It  cannot  be  doubted  that  these  certificates 
of  entry,  if  obtained  in  good  faith  and  after  a 
due  compliance  with  all  the  requirements  of 
the  Pre-Emption  and  Homestead  Laws,  vested 
in  the  holders  of  the  certificates  a  complete  equi- 
table title  to  the  lands.  Their  certificates  vested 
in  them  the  absolute  right,  even  as  against  the 
United  States,  to  the  possession,  control  and 
enjoyment  of  the  land;  and  their  title  was  one 
which  they  had  a  perfect  right,  at  any  time 
after  the  certificates  were  issued,  to  convey  to 
others.  Myers  v.  Croft,  80  U.  S.  18  Wall.  291 
[20  L.  ed.  562];  Robbins  v.  Bunn^  54  111.  48; 
Coleman  Y.  Allen,  75  Mo.  382;  Knight  v.  Leary, 
54  Wis.  459. 

In  this  State,  under  our  statute,  such  certifi- 
cates are  held  to  be  evidence  of  legal  title  and 
for  most  purposes  to  be  equivalent  to  a  patent; 
and  it  is  suggested  by  counsel  that  a  similar 
effect  is  given' to  them  by  the  Statutes  of  Kan- 
sas. How  that  mav  be  we  cannot  judicially 
know,  as  the  recorcf  furnishes  us  with  no  evi- 
dence as  to  what  the  laws  of  Kansas  are;  and 
we  are  not  permitted  to  take  Judicial  knowledge 
of  the  laws  of  another  State. 

The  defense,  however,  rests  upon  the  allega- 
tion that  said  certificates  of  entry  were  obtained 
in  fraud  of  the  Pre-Emption  and  Homestead 
Laws  of  the  United  States.  It  is  alleged  that 
the  several  parties  who  made  said  entries  did 
80  by  the  procurement  and  for  the  benefit  of 
the  complainant;  that  they  resided  on  said  lands 
onlv  for  a  sufficient  time  to  make  a  merely  col- 
orable and  formal  compliance  with  the  law, 
and  then  filed  their  final  proofs  and  obtained 
certificates  of  entry,  and  immediately  conveyed 
the  tracts  entered  by  them  respectiVely  to  the 
complainant  in  pursuance  of  a  previous  agree- 
ment and  understanding  between  him  and  them 
made  prior  to  the  date  of  the  final  proofs. 

There  can  be  no  doubt,  if  these  allegations 
are  sustained  by  the  evidence,  that  the  entries 
were  in  violation  of  law  and  a  fraud  upon  the 
United  States. 

It  was  clearlv  the  policy  of  Co^igress,  in  pass- 
ing the  Pre-Emption  and  Homestead  Laws, 
8  L.  R.  A. 


to  confine  the  benefits  of  those  laws  to  actual 
settlers  upon  the  public  lands,  and  to  prohibit 
all  contracts  and  understandings  entered  into 
prior  to  the  issuing  of  the  finsl  certificates  of 
entry,  by  which  the  benefit  of  the  entry  would 
inure  directly  or  indirectly  to  any  third  party. 
AU  assignments  and  transfers  of  the  pre-emp- 
tion right  are  declared  to  be  null  and  void,  and 
it  is  provided  that  any  person  claiming  tibe 
benefit  of  such  pre-emption,  before  he  shall  be 
allowed  to  enter  the  lands  pre-empted,  shall 
make  oath  before  the  register  or  receiver  of  the 
land  district  in  which  the  land  is  situated,  stat- 
ing, amon^  other,  things,  that  he  has  not  settled 
upon  and  improved  such  land  to  sell  the  same 
on  speculation,  but  in  good  faith  to  appropri- 
ate it  to  his  own  exclusive  use,  and  that  be  has 
not  directly  or  indirectly  made  any  agreement 
or  contract  in  any  way  or  manner  with  any 
person  whatever,  by  which  the  title  which  he 
may  acquire  from  the  Government  of  the  United 
Statt's  shall  inure,  in  whole  or  in  part,  to  the 
benefit  of  any  person  other  than  himself.  Rev. 
Stat.  U.  S.  ^5^  2262,  2263. 

The  decision  of  the  present  case  must  turn 
upon  the  force  and  effect  to  be  given  to  the  evi- 
dence bearing  upon  the  issue  of  fraud  raised  by 
the  defendant's  answer.  In  considering  that 
question  it  should  be  remembered  that  tbe  de- 
fendant does  not  take  upon  himself  the  burden 
of  proving  that  the  entries  were  fraudulent,  by 
evidence  which  would  justify  a  court  having 
Jurisdiction  of  that  question  to  pronounce  them 
fraudulent  and  cancel  them  for  that  reason. 
All  the  defendant  is  bound  to  show  is  that  the 
title  which  the  complainant  is  prepared  to  tender 
him  is  doubtful.  '*It  is  sufficient  if  the  facts 
throw  a  cloud  on  the  title  and  render  it  suspi- 
cious in  the  minds  of  reasonable  men."  Snyder 
v.Spanldinffy  57111.  480;  Waterman,  Spec.Perf. 
§  411,  and  authorities  cited. 

As  said  in  Dobbs  v.  ^arcroes,  24  N.  J.  Eq.  327: 
"Every  purchaser  of  land  has  a  right  to  de- 
mand a  title  which  shall  put  him  in  all  reason- 
able security,  and  which  shall  protect  him  from 
anxiety,  lest  annoying,  if  not  successful,  suits 
be  brought  against  him  and  probably  take  from 
him  or  his  representatives,  land  upon  which 
money  was  invested.  He  should  have  a  title 
which  shall  enable  him,  not  only  to  hold  his 
land,  but  to  hold  it  in  peace,  and  if  he  wishes 
to  sell  it,  to  be  reasonably  sure  that  no  flaw  will 
come    up  to  disturb  its   marketable  value." 

True,  as  said  bv  Lord  Eldon  of  StapyUon  v. 
8coU,  16  Ves.  Jr. '272,  the  doubt  ought  to  be 
**  considerable  and  rational — such  as  would  and 
ought  to  induce  a  prudent  man  to  pause  and 
hesitate;  not  based  on  captious,  frivolous  and 
astute  niceties,  but  such  as  produce  real  bona 
fide  hesitation  in  tbe  mind  of  the  chancellor. " 
'See  Pomeroy,  Spec.  Perf .  S§  198-206. 

Let  us  consider  the  evidence  in  the  light  of 
these  well  recognized  principles,  and  see  wheth- 
er It  is  sufficient  to  throw  such  a  doubt  upon 
j  the  complainant's  title  as  should  constitute  a 
!  sufficient  reason  for  refusing  a  decree  of  spe- 
cific performance. 

Shortly  before  any  of  the  parties  who  made 
the  entries  in  question  went  upon  said  land  for 
the  purpose  of  making  pre-emption  or  estab- 
lishing homesteads,  the  complainant  acquired 
the  tiue  to  aliout  2,400  acres  of  the  land  in  ques- 
tion with  the  view  of  establishing  thereon  a 
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cattle  ranch.  That  land  lay  in  two  ^parate 
bodiesi,  the  intervening  land  constituting  a  con- 
siderable portion  of  the  lands  afterward  entered 
nnder  the  Pre-Emption  and  Homestead  Laws 
and  conveyed  to  the  complainant.  None  of 
said  lands  were  subject  to  private  entry,  and  the 
only  mode  in  which  the  complainant  could  ob- 
tain title  thereto  was  by  conveyance  from  others 
who  might  enter  them  under  the  Pre-Emption 
or  Homestead  Laws. 

By  a  movement  nearly  simultaneous,  or 
covering  at  most  not  more  than  three  or  four 
months,  the  parties  in  question  made  their 
settlements  on  their  respective  tracts  of  land, 
said  tracts  embracing  the  land  lying  be- 
tween the  two  tracts  already  owned  by  the 
complainant  and  other  lands  adjoining— thus, 
with  the  exception  of  one  or  two  small  outly- 
ing tracts,  forming,  with  that  already  owned 
by  the  complainant,  a  compact  body  of  land. 
Several  of  said  settlers  are  shown  to  have  been 
emplov^s  of  the  complainant.  It  is  not  pre- 
tended that  there  was  not  an  abundance  of 
other  lands  in  the  vincinity  open  to  pre-emp- 
tion; nor  does  it  appear  that  there  was  at  the 
time  any  special  movement  in  the  direction  of 
making  settlements  on  the  public  lands  in  the 
neighborhood,  except  upon  the  precise  lands  to 
which  the  complainant  desired  to  acquire  title 
in  order  to  form  his  ranch. 

While  the  settlements  in  question  were  be- 
ing made  or  shortly  afterwards,  the  complain- 
ant built  a  fence  upon  the  external  boundary 
Mne  of  the  entire  ranch,  thus  inclosinf^  his  own 
land  and  that  of  the  settlers  in  one  inclosure; 
and  it  seems  that  from  that  time  he  had  prac- 
tically the  possession  and  use  of  the  entire  in- 
closure for  pasturing  and  herding  his  cattle. 
The  settlers,  it  is  true,  appear  to  have  cultivat- 
ed a  small  portion  of  their  respective  tracts; 
but  it  does  not  appear,  except,  perhaps,  in  a  sin- 
gle instance,  that  the  pieces  of  land  so  cultivated 
were  in  any  way  fenced  off  or  otherwise  pro- 
tected from  the  complainant's  cattle;  and  in 
most  cases  the  inference  from  the  evidence  is 
very  strong  that  no  crops  were  harvested.  A 
small  house  was  built  upon  each  tract  settled 
upon;  but,  in  several  instances  at  least,  it  is 
shown  that  they  were  built  bv  workmen  in  the 
complainant's  employ  and  paid  for  with  money 
furnished  by  him. 

The  settlers,  as  a  rule,  seem  to  have  been 
poor  persons,  and  presumably  without  the  nec- 
essary funds  to  improve  and  pay  for  their  land; 
but  it  appears  that  in  every  case  when  the  set- 
tlement was  made  under  the  Pre-Emption  Law, 
the  settler,  instead  of  availing  himself  of  the 
long  term  of  credit  which  the  law  gives,  en- 
tered and  paid  for  his  land  at  the  expiration  of 
the  shortest  period  at  which  such  entry  could 
be  made;  and  in  the  cases  where  the  settle- 
ments were  made  under  the  Homestead  Law, 
each  settler,  instead  of  occupying  his  land  for 
the  prescribed  period  of  five  years  and  then 
obtaining  his  patent  without  paying  the  gov- 
ernment for  the  land,  availed  himself  at  the 
.    expirtktion  of  six  months  from  the  date  of  his 
settlement  of  the  privilege  given  by  the  Home- 
stead Law  of  commuting  his  homestead  right 
to  a  cash  entry.     In  several  cases  the  evidence 
furnishes  ground  for  a  reasonable  inference 
that  the  money  by  which  the  land  was  enterc>d 
«L.R.A. 


and  paid  for  was  furnished  directly   by  the 
complainant. 

Each  of  the  settlers,  in  his  final  proofs,  in 
cataloguing  and  giving  the  value  of  his  improve- 
ments,  states  and  ^ves  prominence  to  the 
amount  of  fencing  on  his  land.  This  seems  to 
constitute  in  most  cases  the  most  important 
element  of  expenditure. 

Those  whose  lands  were  situated  next  to  the 
boundary  of  the  ranch,  and  along  whose  line 
the  fence  was  built,  gave  the  number  of  rods 
of  fence  on  their  land.  Those  owning  tracts 
in  the  interior  of  the  ranch  stated  simply  that 
their  lands  were  inclosed  with  a  fence.  The 
only  fence  then  in  fact  on  said  lands  by  which 
any  of  the  tracts  were  inclosed  was  the  fence 
built  around  the  entire  ranch,  and  that  was 
built  by  the  complainant  at  his  own  expense 
and  for  his  own  use,  and  with  which  the  set- 
tlers had  nothing  to  do. 

The  evidence  shows  that  each  settler,  almost 
immediately  after  obtaining  his  certificate  of 
entry,  conveyed  his  land  to  the  complainant. 
Of  these  conveyances  one  was  made  the  day 
the  certificate  of  entry  was  issued,  one  the  sec- 
ond dav  thereafter,  one  in  four  days,  two 
in  five  days,  three  in  nine  days,  and  the  others 
within  a  period  nut  much  longer. 

The  evidence  also  furnishes  the  basis  for  a 
fair  inference  that  the  prices  paid  by  the  com- 
plainant were  much  less  than  the*  fair  cash 
value  of  the  land  after  entry,  and  that  the  prices 
paid  were  made  up  of  the  government  price 
and  a  reasonable  compensation  to  the  settlers 
for  their  services. 

Evidence  is  given  of  admissions  by  one  or 
more  of  the  settlers,  made  by  them  while  in 
possession  of  their  land  and  before  final  entry, 
tending  to  show  that  they  were  then  expecting 
and  intending  to  transfer  their  lands  to  the 
complainant  as  soon  as  their  title  should  be 
perfected. 

While  many  of  the  foregoing  circumstances, 
considered  separately,  may  perhaps  possess  but 
little  significance  as  bearing  upon  the  (][uestion 
of  the  good  faith  of  the  several  settlers  m  mak- 
ing their  .settlement  on  their  lands,  their  cumu- 
lative force  is  sufficient,  to  say  the  least,  to 
raise  in  the  mind  of  any  reasonable  man  a 
strong  doubt  or  suspicion  as  to  the  validity  of 
the  complainant's  title.  They  point  with  a 
significance  which  it  is  very  difiicult  to  resist, 
to  the  conclusion  that  the  complainant  pro- 
cured these  various  settlements  and  entries  to 
be  made  in  his  own  interest  and  for  his  own 
benefit,  and  that  the  whole  proceeding  was 
merely  colorable,  and  carried  on  for  the  pur- 
pose of  enabling  him,  by  indirect  and  illegal 
means,  to  obtain  from  the  United  States  the 
title' to  the  lands  which  he  desired  to  own  in 
order  to  establish  his  proposed  cattle  ranch. 

The  complainant,  it  is  true,  introduced  evi- 
dence tending  to  rebut  the  inferences  to  be 
drawn  from  the  foregoing  facts;  the  most  im- 
portant part  of  which  consists  of  his  own  tMti- 
mony.  in  which  he  positively  denies  having 
had  any  arrangement,  understanding,  agree- 
ment, or  undertaking  with  any  of  the  settlers 
before  they  made  their  final  proofs,  that  he 
would  buy  their  land. 

Among  the  proofs  offered  by  the  defendant 
also  are  certified  copies  of  the  final  proofs  made 
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by  the  settlers  before  the  officers  of  the  local  land 
office,  in  which  each  makes  the  affidavit  pre- 
scribed by  thePre-Emptionor  Homestead  Laws. 
These  papers  appear  not  to  have  been  offered, 
however,  as  proof  of  the  facts  therein  stated; 
but  the  offer  was  specially  limited  to  the  par- 
pose  of  showing  the  mode  in  which  the  settlers 
complied  with  the  provisions  of  the  law  in 
relation  to  final  proofs. 

Some  question  is  raised  as  to  whether  these 
affidavits  should  not  be  considered  as  evidence 
of  the  truth  of  the  statements  therein  made, 
notwithstanding  the  form  of  the  offer.  It  is 
clear  that  they  were  competent  evidence  onlv 
for  the  purpose  for  which  they  were  offerea, 
and  that  neither  party  had  a  right  to  resort  to 
them  as  proof  of  any  other  fact. 

When  documents  are  competent  evidence  for 
one  purpose  and  incompetent  for  all  others,  the 
party  offering  them  has  a  right  to  protect  him- 
self against  their  use  as  evidence  upon  any 
other  question  by  limiting  his  offer  to  the  spe- 
cific purpose  for  which  they  are  competent. 
When  offered  in  that  manner  the  other  party 
obtains  no  right  to  use  them  as  proofs  upon  any 
other  issue. 

Had  the  affidavits  in  question  been  offered 
and  received  generally,  doubtless  a  different 
rule  would  have  been  applied;  but  as  the  offer 
was  made,  they  were  clearly  incompetent  for 
any  other  purpose  than  that  for  which  they 
were  offered. 

If  the  complainant  bad  desired  to  corroborate 
his  own  testimony  by  that  of  the  settlers,  be 
should  have  produced  them  in  court  or  taken 
their  depositions;  and  under  the  circumstances, 
the  entire  absence  of  the  testimony  of  the  set- 
tlers lays  a  foundation  for  inferences  unfavor- 
able to  him. 


But  as  we  view  the  law  applicable  to  the  case, 
we  are  not  called  upon  to  settle  the  conflict  in 
the  evidence  or  determine  decisively  whether 
the  complainant's  title  is  good  or  baa. 

As  said  by  Mr.  Waterman,  in  his  Treatise  on 
the  Specific"^  Performance  of  Contracts,  §411: 
"  It  was  formerly  the  practice  of  the  court  to 
decide  in  all  cases  of  disputed  title,  either  for 
or  against  the  validity  of  the  title,  and  either 
compel  the  purchaser  to  take  it  as  good  or  to 
dismiss  the  bill  on  the  ground  that  it  was  bad. 
But  now  the  court,  without  deciding  that  the 
title  is  bad,  may  regard  it  as  so  doubtful  that  it 
will  not  compel  the  purchaser  to  take  it." 

The  wisdom  of  this  rule  is  manifest  in  all 
cases  where,  as  in  this  case,  the  defect  of  title 
consists  of  some  right  outstanding  in  some 
party  not  before  the  court.  The  proceeding  is 
in  personam,  and  not  in  rem,  and  so  is  binding 
upon  nobody  except  the  parties  before  the 
court.  However  we  may  decide  the  case,  the 
Gk>vemment  of  the  United  States  will  not  be 
bound,  but  will  be  at  liberty  to  pursue  its  ap- 
propriate remeidy  for  the  cancellation  of  the 
certificates  of  entry  and  the  resumption  of  the 
title  to  itself.  Under  these  circumstances  it 
would  be  clearly  ineouitable  to  force  upon  the 
defendant  a  doubtful  title  and  hand  him  over 
to  an  uncertain  contest  with  the  United  States. 
He  by  his  contract  has  a  right  to  demand  of 
the  complainant  a  good  title,  and  one  free  from 
reasonable  doubt.  Such  title,  in  our  judgment, 
the  complainant  has  not  been  able  to  show,  and 
the  court  therefore  should  have  refused  to  de- 
cree a  specific  performance  of  the  contract. 

The  decree  wiU  be  revereed,  and  the  eauee  re- 
manded for  fartJier  proceeding*  not  ineongistent 
with  this  opinion. 
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Daniel  BEST  et  at.,  AppU,, 

W.  C.  JOHNSON  et  aL,  Bespts. 
(....Cal ) 

The  snretiefl  im  the  bond  of  the  a4Mig;iiee 

of  an  Insolvent's  estate  conditioned  for  the  faith- 
ful performance  of  his  duties  are  not  liable  for 
his  conversion  to  the  use  of  the  estate  of  proper- 
ty not  belonffingr  to  it. 

(January  80, 1889.) 

APPEAL  by  plaintiffs,  from  a  Judgment  of 
the  Superior  Court  of  Monterey  County 
sustaining  a  demurrer  to  the  complaint  as  to 


the  sureties  in  an  action  upon  an  assignee's 
bond.     A^rmed, 

(Commissioners'  decision.) 

The  facts  fully  appear  in  the  opinion  of  the 
commissioner. 

Messrs.  S.  F.  Geil  and  H.  V.  ]llorehoiise« 
for  appellants: 

The  taking  of  the  property  of  the  plaintiil» 
for  the  use  of  the  insolvent's  estate  was  a  breach 
of  the  condition  of  the  bond  for  the  faithful 
performance  of  the  duties  devolving  upon  him. 
as  such  assignee. 

People  V.  8c/iuyler,  4  N.  Y.  173,  held  that 
"Where  the  sheriff,  having  in  his  handa  a 
process  against  the  property  of  the  defendant 


Note.— I^oMlity  of  surety  and  ouarantor. 

A  surety  or  gruarantor  Is  not  liable  beyond  the 
strict  terms  of  his  engagement ;  and  in  this  respect 
he  Is  a  favorite  of  the  law,  as  to  his  rights.  People 
V.  Chalmers,  00  N.  Y.  154;  Chase  v.  McDonald,  7  Har. 
&  J.  100:  Law  v.  Bast  India  Co.  4  Ves.  Jr.  824;  Lud- 
low  v.  Simond,  2  Cal.  Cas.  1. 

A  daim  against  him  is  strictissimi  juris.  Kings- 
bury V.  WestfaU,  61 N.  Y.  856. 

If  he  does  not  assent  to  any  variation  in  his  con- 
tract, and  a  variation  is  made,  it  is  fatal.    Miller  v. 
Stewart,  22  U.  8.  9  Wheat  680  (6  L.  ed.  189). 
3  L.  R.  A. 


The  sureUes  in  one  State  were  held  not  liable  for 
property  received  by  the  principal  in  another  State 
though  the  property  was  removed  to  the  former 
State  and  there  converted  and  the  proceeds  re- 
turned  to  the  proper  tribunal  as  assets.  Keaton  v. 
Campbell,  2  Humph.  224. 

The  court  may  discbarge  the  sureties  from  future^ 
but  not  from  past,  liabilities.  Trimmler  v.  Trail,  ft 
Bailey,  L.  480. 

On  taking  away  the  administration  fTom  hinu 
their  liability  ceases  for  everjrthing  but  his  past  of- 
ficial misconduct.  Polk  v.  Wisener,  2  Humph.  680 1 
Snicks  V.  Powell,  2  Strobh.  Bq.  196. 
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therein,  seizes  by  virtae  thereof  the  goods  of 
another  person,  he  is  guilty  of  official  miscon- 
duct; and  he  and  bis  sureties  thereby  become 
liable  on  his  official  bond." 

See  Skinner  v.  PhiUips,  4  Mass.  89;  Archer 
y.  Noble,  3  Maine,  418;  Harrie  v.  Han9on,  11 
Maine,  241;  Carmack  v.  Com.  5  Binn.  184;  For- 
t^ihe  V.  EUts^iJ.  J.  Marsh.  299;  Com.  v.  Stock- 
ton, 5  T.  B.  Mon.  192;  Van  PeU  v.  Littler,  14 
Cal.  194. 

Such  being  the  case,  the  rule  is  the  same  here, 
to  wit:  that  where  an  assignee  takes  the  prop- 
erty of  A  and  converts  it  to  the  benefit  of  B, 
an  insolTent  debtor,  he  is  liable  on  his  official 
bond,  for  he  is  a  trespasser. 

See  Lammcn  v.  Feutier,  111  U.  S.  17  (28  L. 
ed.337). 
MeMr$.  Dom  &  Parker*  for  respondents: 
OriginaUy  it  was  held  that  a  sheriff  was  not^ 
responsible  on  his  bond  where  he  took  the 
property  of  one  person  under  a  writ  against 
SDother,  for  the  reason  that  in  doing  so  the 
sheriff  was  a  trespasser  and  did  not  act  in  his 
official  capacity,  and  a  distinction  was  drawn 
between  acts  done  virtuie  officii,  and  acts  done 
colore  officii  (Ex  parte  Beed,  4  Hill,  572.  and 
other  cases  cited  in  Lammon  v.  Feusier,  111  U. 
8. 17,  28  L.  ed.  837) ;  but  that  doctrine  was 
reTersed  and  modified,  and  the  reason  for  the 
change  was  stated  in  People  v.  Sdiuyler,  4  N. 
Y.  178. 

This  case  was  approved  in  Van  Pelt  v.  Littler, 
14  Cal.  197,  and  m  Lammon  v.  Feueier,  111  U. 
8. 17  (28  L.  ed.  337). 

The  last  case  lays  particular  stress  upon  the 
point  that  when  a  United  States  Marshal  in  of- 
ficially executing  a  writ  takes  property  not 
named  in  the  writ,  the  property  is  in  his  offi- 
cial custody  and  under  the  control  of  the  court. 
Here  the  assignee  had  no  writ  to  execute. 
His  acts  were  not  protected  by  process.    He 
would  stand  in  the  position  of  an  officer  with- 
out precept,  and  would  be  no  officer. 
Com.  V.  Kennard,  8  Pick.  135. 
An  officer  must  act  under  an  apparently  reg- 
ular process  or  authority  to  hold  the  sureties. 

Oowmor  v.  Perrine,  23  Ala.  807;  State  v. 
jrayin,21Wis.684:  Turner Y.CoUier,^U&B\L.99. 
A  sheriff's  bond  is  not  held  for  property 
taken  by  him  without  color  of  office. 

Lowdl  V.  Parker,  10  Met.  309.     See  Com.  v. 
CoU,  7  B.  Mon.  250;  46  Am.  Dec.  506. 

The  duties  of  the  assignee  are  all  of  a  private 
character;  the  insolvent  and  the  creditors  are 
the  onlf  persons  interested  in  his  bond  or  who 
can  mamtain  an  action  for  its  breach. 
Insolvent  Act  1880,  g  15. 
The  bond  is  conditioned  for  the  faithful  per- 
formance of  the  duties  of  assignee. 
Rid. 


The  duties  of  the  assignee  are  to  reefer  the 
effects  of  the  insolvent  and  defend  or  prosecute 
suits  as  to  effects  of  estate  {Id.  §  18);  to  convert 
estate  into  money  (g^  21,  25,  Insolvent  Act 
1880);  and  finally  to  account  to  the  creditors. 
Id.  29,  34. 

The  liability  of  sureties  is  to  be  strictly  pur- 
sued and  is  not  to  be  held  to  go  beyond  the  pre- 
cise stipulation  of  his  contract. 

Gates  V.  McKee,  13  N.  Y.  237;  People  v.  Bus- 
ter, 11  Cal.  215;  Schloes  v.  White,  16  Cal.  65; 
Brown  v.  Lattimorc,  17  Cal.  93.  See  McDonald 
V.  Fett,  49  Cal.  354;  Eustace  v.  Jahns,  38  Cal. 


Belcher,  C.  C,  delivered  the  following 
opinion: 

This  is  an  action  against  the  principal  and 
sureties  on  a  bond,  msuie  to  insure  the  faithful 
performance  by  the  principal  of  the  duties  de- 
volving upon  him  as  assignee  of  the  estate  of 
an  insolvent  debtor. 

The  complaint  alleges  the  appointment  of 
the  defendant,  Johnson,  as  assignee  of  the  es- 
tate; the  execution,  approval  and  filing  of  the 
bond;  the  plaintiffs'  ownershio  of  certain  de- 
scribed personal  property;  and  that  Johnson » 
while  acting  as  such  assignee,  wron^f uU^  and 
unlawfully  and  aeainst  the  will  of  plaintiffs 
took  the  property  from  them,  and  converted  it 
to  the  use  and  benefit  of  the  estate,  and  after- 
wards on  demand,  many  times  made,  refused 
to  deliver  to  them  the  possession  thereof. 

The  prayer  is  for  a  judgment  for  the  value  of 
the  property,  with  damages  and  costs. 

A  fl;eneral  demurrer  was  interposed  to  Uie 
complaint,  and  sustained  as  to  the  sureties 
Dom  and  Hoffman,  with  leave  to  plaintiffs  to 
amend. 

Plaintiffs  declined  to  amend,  and  thereupon 
judgment  was  entered  that  they  take  nothing 
as  aeainst  the  sureties. 

The  statute  requires  the  assignee  of  an  insolv- 
ent's estate  toj  give  a  bond,  with  sureties,  con- 
ditioned for  the  faithful  performance  of  the  du- 
ties devolving  upon  him;  and  it  provides  that 
"The  bond  shall  not  be  void  upon  the  first  re- 
covery, but  may  be  sued  upon  from  time  to 
time  by  any  creditor  aggneved,  in  his  own 
name,  until  the  whole  penalty  is  exhausted." 
Insolvent  Act  1880,  §  15. 

The  duties  of  an  assignee,  as  declared  by  the 
Act,  are  to  take  into  his  possession  all  the  es- 
tate of  the  insolvent  debtor,  except  property  ex- 
empt by  law  from  execution;  if  need  be,  to  sue 
in  his  own  name,  and  recover  all  the  estate, 
debts  and  things  in  action  belonging  or  due  to 
such  debtor;  to  sell  the  property,  and  convert 
the  same  into-  money  as  speedilv  as  possible  on 
the  order  of  the  court;  and  to  keep  correct  ac- 


nUairation  of  doctrine  of  principal  ease. 

^Che  doctrine  of  the  principal  case  finds  apt  illus- 
tntlon  in  cases  of  administration  of  estates  of 
decedenti.  It  is  held  that  the  sureties  of  an  admin- 
Mtator  are  liable  only  for  their  oiBcial  acts,  and 
tbe  administrator's  official  bond  binds  the  sureties 
tberdn  only  for  the  performance  of  his  oflldal 
*Jtitt.  go  they  were  not  liable  for  the  proceeds  of 
a  atle  of  property  which  the  administrator  sold  as 
ooQrt  commissioner,  and  not  as  administrator. 
Ree?QB  v.  Steele.  2  Head,  647. 

So  theauretleB  are  not  liable  where  the  adminls- 
tntor  sold  the  estate  but  did  not  take  rood  indora- 
8LRA 


era  on  the  notes  taken  therefor  at  the  sale,  the 
asrreement  amon^r  the  hetrs  being  that  the  estate 
should  be  sold  on  credit.  Hebert  v.  Hebert,  22  La. 
Ann.  808. 

So  the  sureties  of  an  administrator  are  not  liable 
for  funds  which  they  received  as  agent  for  the 
widow  and  heirs.    Shields  v.  Smith,  8  Bush,  601. 

So  it  has  been  held  that  the  sureties  on  an  admin- 
istrator's official  bond  are  not  liable  to  anyone 
except  the  creditors  and  heirs  of  the  estate ;  and 
that  they  are  not  liable  to  subsequent  purchasers 
injured  by  the  informal  sale  of  real  estate.  Long- 
pre  V.  White,  6  La.  888. 
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counts  of  all  moneys  received  by  him,  and  to 
pav  them  out  on  the  order  of  the' court.  Sees, 
is;  21,  25,  29,  84. 

It  is  argued  for  appellants  that  Johnson,  as 
assignee,  had  a  right  to  take  into  his  posses- 
sion only  such  property  as  belonsed  to  the  in- 
solvent;'that  he  had  no  right  to  take  the  plaint- 
iffs' property;  and  that,  when  he  did  so,  and 
converted  it  to  the  use  of  the  estate,  he  violated 
the  conditions  of  his  bond,  and  he  and  his  sure- 
ties became  liable  thereon;  and  in  support  of 
this  theoiv  counsel  cite  numer6us  cases,  and, 
amone  others,  People  v.  Schuyler,  4  N.  Y.  178; 
Van  Felt  v.  Littler,  14  Cal.  194;  Lammon  v. 
Feusier,  111  U.  S.  17  [28  L.  ed.  887]. 

All  the  cases  cited  are  to  the  effect  that  if  a 
sheriff  or  constable,  having  in  his  hands  for 
service  a  writ  of  attachment  or  execution,seizes 
thereunder  the  property  of  a  stranger  to  the 
writ,  he  becomes  a  trespasser,  and  is  guiltv  of 
such  official  misconduct  as  makes  him  and  his 
sureties  liable  on  his  official  bond. 

lo  People  V.  Schuyler  the  court,  after  stat- 
ing that  the  defendant  was  a  sheriff,  and  that 
the  writ  was  delivered  to  and  received  by  him 
as  a  public  officer,  said: 

"His  sureties  undertook  that  he  should  faith- 
fully execute  the  process.  If  he  had  in  all 
things  performed  his  duty,  he  would  have 
seized  the  goods  of  Fay,  or  returned  the  writ, 
instead  of  which  he  levied  upon  the  goods  of 
Bachellor,  as  the  property  of  the  defendant  in 
the  attachment.  Upon  principle  and  upon 
grounds  of  public  policy,  it  seems  to  me  that 
the  responsibility  of  his  sureties  should  be  dif- 
ferent from  those  they  would  incur  if  the  sheriff 
had  entered  upon  the  premises  of  the  relator, 
and  removed  his  goods  without  any  process 
whatever.  In  the  case  last  supposed  the  sheriff 
would  act  in  his  own  right,  and  might  be  re- 
sisted as  any  other  wrongdoer.  In  the  one  be- 
fore us  he  was  put  in  motion  by  le^l  authority, 
invoked  in  behalf  of  others,  ana  could  com- 
mand the  power  of  the  county  to  aid  him  in 
its  execution." 

And  in  Van  Pelt  v.  Littler  the  court  said: 

"The  weight  of  authority,  and,  as  we  think, 
a  fair  construction  of  the  statute,  and  the  con- 
dition of  the  bond,  are  in  favor  of  the  mainte- 
nance of  the  action.  The  Legislature  intended 
that  the  officer  and  bis  surfties  should  be  re- 
sponsible for  every  abuse  of  his  official  powers; 
and  we  think  there  could  not  well  be  a  more 
flamnt  abuse  of  such  powers  than  the  seizing 
and  selling  of  the  property  of  one  person  under 
and  by  virtue  of  an  execution  against  another. 
He  does  not  act,  in  such  a  case,  in  a  private  and 
individual  capacity,  but  as  an  officer  clothed 
with  official  authority,  and  protected  by  the 
judgment  of  a  court  and  the  process  which  he 


pretends  to  execute.  Xo  resistance  can  lawful- 
ly be  made  by  any  person  whose  property  is 
thus  taken.  The  property  itself  may  be  de- 
tained, whether  legally  taken  or  not;  and  a 
summary  mode  is  provided  for  the  protection 
of  the  otficer,  to  determine  disputes  in  regard 
to  the  title.  To  hold  that  such  an  act  is  not 
olflcial,  at  least  so  far  as  to  charge  the  sureties, 
it  appears  to  us,  would  be  in  contravention  of 
the  spirit  and  intention  of  the  statute." 

There  is  a  broad  and  obvious  distinction  be- 
tween the  cases  cited  and  the  case  in  hand.  In 
those  cases  the  officer,  when  he  took  the  prop- 
erty, claimed  to  be  executing  process  issued 
from  a  competent  court,  and  was  apparently 
acting  under  lawful  authority.  No  one  could 
rightfully  have  interfered  with  or  resisted  his 
seizure  of  the  property;  and,  if  needed,he  could 
have  called  to  his  assistance  the  paue  camitaliu. 
Not  so  with  the  assignee.    He  had  no  writ  or 

f>roce8s  to  serve.  He  was  not  put  in  motion  by 
egal  authority,  but  was  acting  at  his  own  in- 
stance, and  upon  his  own  authority.  He  could 
not  have  invoked  the  aid  of  apos^e  to  assist  him, 
but  might  have  been  resisted  like  any  other 
wrong  doer. 

The  duties  of  the  assignee  of  an  insolvent's 
estate  are  wholly  private.  He  is  to  take  charge 
of  and  manage  the  estate  for  the  benefit  of  the 
creditors,  and  they  are  the  only  persons  named 
in  the  Act  who  can  sue  on  the  bond.     Sec.  15. 

The  creditors  and  debtor  are  alone  interested 
in  the  amount  and  sufficiency  of  the  bond. 
Liihrs  V.  KeHy,  67  Cal.  291. 

It  follows  that  the  liability  of  the  sureties  on 
the  assignee's  bond  is  different  from  the  liabili- 
ty of  the  sureties  on  a  sheriff's  bond. 

But  if  it  be  assumed  that  this  is  not  so,  and 
that  the  same  rule  is  to  be  applied  in  each  case, 
there  would  nevertheless  be  no  liability  upon 
the  sureties  here;  for  it  is  clear  that  the  liability 
of  the  assignee's  sureties  can  be  no  greater  than 
the  liability  of  a  sheriff's  sureties.  And  the 
rule  is  that  a  sheriff's  sureties  are  not  liable 
for  the  wrongful  seizure  or  detention  of  proper- 
ty or  money  when  not  made  by  him  under  proc- 
ess. StaU  V.  Mann,  21  Wis.  684;  Turner  v. 
Collier,  4  Heisk.  89;  Oovemorv.  Perrine,  28 
Ala.  807;  Schlose  v.  White,  16  Cal.66.  And  see 
Com.  V.  Cole,  7  B.  Mon.  250,  4«  Am.  Dec.  506, 
and  notes. 

It  results,  therefore,  that  the  demurrer  was 
properly  sustained,  and  that  the  judgment 
should  be  affirmed. 

We  concur:    Hajme.  C,  Foote,  C. 

Per  Curiam. 

For  the  reasons  given  in  the  foregoing  opin 
ion  tlie  judgment  is  affirmed. 
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Nancy  M.  QUARLE8,  Appt., 

V. 

James  CLAYTON,  Admr.  etc. 


(- 


.Tenn., 


who»  on  the  death  of  her  hus- 


band without  haTln^  made*aiigr  < 
provision  for  her,  becomes  entitled*  bv- 
an  antenuptial  eontractt  to  a  life  estate  m 
premises  insured  by  a  poiioy  providing'  that  it 
shall  become  void  in  case  of  any  ohange  in  the 
title  or  possession  ^'except  by  suoceasion  by  rea- 
son of  the  death  of  the  assured,**  does  not  acquire 


1.AJP 

Not*.— Ff rc  inguranct;  election  of  itwurer  to  rehuHd.  I  insurers  may  elect  to  rebuild  on  giving  a  stipulated 
In  New  York,  under  the  clause  in  a  policy  that  I  notice,  if  a  loss  occurs,  and  the  insureis  elect  to  re- 
a  L.  R.  A. 


18B0. 


QUAULKS  V.  Cl^AYTON. 


171 


ber  rights  by  Bucceesion,  and  Is  not  entitled  to 
any  interest  in  the  proceeds  of  the  policy. 
3.  In  the  aboenoe  of  may  eovenant,  con- 
tract, airr^ement  or  understanding  that  the  hus- 
l>and  should  insure,  for  the  benefit  of  hin  wife, 
property  in  which  she  acquired  a  life  Interest  on 
his  death  in  virtue  of  an  antenuptial  contract,  she 
has  no  equitable  Interest  in '  the  proceeds  of  a 
policy  of  insurance  thereon. 

a.  An  inmirer's  option  to  pay  or  rebuilcl 

when  premises  are  destroyed  by  fire,  is  not  suf- 
ficient to  raise  an  equity  in  favor  of  third  persons 
disappointed  by  the  exercise  of  the  insurer^s  elec- 
tion to  pay,  although  they  would  be  entitled  to 
the  use  of  the  structure  if  rebuilt. 

(February'  12,  18(«.) 

\  PPEALby  complainant^ roma  decree  of  th« 
xl  Chancery  Court  of  Rutherford  County  in 
favor  of  defendant  upon  an  agreed  case  sub- 
mitted to  the  court  to  determine  the  rights  of 
the  parties  to  the  proceeds  of  a  policy  of  fire 
insurance  issued  to  John  W.  Quarles,  deceased. 
Afflnned. 

The  facts  are  fullj  set  out  in  the  opinion. 

Mr,  John  £•  Richardson,  for  appellant: 

The  existence,  in  the  contract  of  insurance 
in  question,  of  the  right  of  the  company  to 
elect  to  replace  the  house  or  pay  the  money  is 
a  clear  indication  of  the  intention  of  Mr. 
Quarles  to  provide  an  indemnity  for  the  bene- 
fit of  those  who  were  beneficially  interested  in 
the  house  itself. 

Wfftnan  v.  TFywuiw,  26  N.  Y.  258. 

That  complaraant's  insistence  \s  equitable  in 
the  broad  or  moral  sense  of  the  word  is  self 
evident;  that  it  is  ec^uitablc  in  the  legal  sense 
has  been  determined  m— 

Id.;  CulberUon  v.  Cax,  29  Minn.  809,  43  Am. 
Rei\204. 

The  whole  superstructure  of  the  decisions  up- 
on the  subject  of  the  personal  character  of  a  con- 
tract of  insurance  rests  uj;)on  the  foundation  of 
two  English  cases: 

Lynch  Y.  Dalsell,  4  Browne,  Pari.  Rep.  481; 
Sadler's  Co,  v.  BadMck,  2  Atk.  654. 


In  Culhertgon  v.  Cox  the  court  refuses  to  fol- 
low these  cases,  as  well  as  Mildmay  v.  Fol- 
fham,  3  Ves.  Jr.  471.  and  Wywan  v.  Prosper,  36 
Jarb.  368,  and  concludes  thai  **  Where  the  in- 
sured dies  seised  of  the  property  during  the 
life  of  the  policy,  and  the  property  descends  or 
passes,  by  operation  of  law  or  will,  to  his  heirs, 
widow  or  devisees,  it  cannot  be  held  that  the 
pei-sonal  representative  is  entitled  to  recover 
the  proceeds  of  the  policy  as  a  part  of  the  gen- 
eral personal  estate  of  the  insured,  and  that  the 
widow,  heirs  or  devisees  who  have  really  sus- 
tained the  loss  have  no  interest  in  the  fund 
when  recovered. 

.  See  IJaxaU  v.  Shippen,  10  Leigh,  586,  34 
Am.  Dec.  745;  Parry  v.  AthUy,  3  Sim.  97; 
Herkinier  v.  Bice,  27  N.  Y.  163. 

MewTB.  Palmer  &  Palmer,  for  appellee: 

A  policy  of  insurance  against  loss  by  fire,  on 
real  estate,  is  a  personal  contract  with  the  as- 
sured, intended  to  protect  and  indemnify  him 
for  such  damage  as  may  occur  by  fire  on  the 
property  insured.  Such  contracts  do  not  in 
any  manner  attach  to  the  realty;  they  do  not 
inhere  to  the  subject  of  the  insurance;  they  are 
not  agreements  or  covenants  that  run  with  the 
property,  nor  do  they  become  incident  thereto 
so  as  to  pass  by  the  conveyance  or  transfer  of 
the  title  to  lands  or  buildings  thereon  situated. 

See  1  Wood,  Ins.  pp.  695-697,  S  829;  May, 
Ins.  p.  5,  §  6. 

On  the  death,  therefore,  of  the  assured,  his 
administrator  or  executor  becomes  vested  with 
a  right  of  action  to  recover  upon  the  policy. 

See  3  Kent,  Com.  ♦876,  377. 

By  limiting  payment  to  himself,  his  exec- 
utors or  administrators,  Mr.  Quarles  clearly  ex- 
cludes the  idea  that  anybody  else  should  take 
under  this  policy. 

In  all  the  cases  refeired  to  by  text  writers, 
and  reported  decisions  where  contests  have  oc- 
curred between  executors  and  administrators 
and  the  widows  and  heirs  of  decedents,  the 
policies  have  without  exception  run  in  favor  of 
,  the  assured,  his  heirs  and  assigns,  or  assigns 


build  and  irlve  the  stipulated  notice,  the  contract 
of  insurance  is  converted  into  a  buildlnir  cootract. 
Morrell  v.  Ins.  Oo.  38  N.  T.  «»;  Beals  v.  Ins.  Co.  8tt 
N.  Y.  583,  aflgr.  86  Barb.  614;  Good  v.  Ins.  Co.  1  West. 
Bep.  827, 48  Ohio  St.  394. 

In  Morrell  v.  Insurance  Company,  a  buildlnir  was 
insured  against  fire,  to  the  amount  of  93,000;  the 
poUoy  contained  the  following  clause:  '*In  the 
case  of  loss  or  damage  to  the  property  insured  it 
ahall  he  optional  with  the  company  to  replace  the 
article  lost  or  damaged  with  others  of  the  same 
kind  or  quality,  and  to  rebuild  or  repair  the  build- 
lnir or  buildings  within  a  reasonable  time,  giving 
notioe  of  their  intention  to  do  so  within  twenty 
days  after  having  received  the  preliminary  proofs 
of  loes,"  etc.  The  building  was  destroyed  by  fire, 
and  the  company  gave  notice  that  they  were  pre- 
pared to  rebuild,  and  did  undertake  to  do  so;  it  was 
held  that  after  the  election  and  notice,  a  contract 
to  rebuild  existed:  that  if  this  contract  was  not 
folfllled  by  the  insurer,  he  was  liable  for  the  dam- 
ages sustained  by  its  non-fulfillment.  Wynkoop  v. 
Ina.  Co.  91 N.  Y.  478;  Fire  Asso.  of  PhUa.  v.  Rosen- 
thal, 1  Cent.  Bep.  875, 106  Pa.  471 

When  an  election  is  open  between  alternative 
oonditions  of  a  contract,  the  alternative  chosen 
must  be  adhered  to;  an  election  once  made  is  irrev- 
ocable. Leake,  2d  ed.  679;  Baney  v.  Killmer,  1  Pa. 
35;  Beals  v.  Ins.  Co.  36  N.  Y.  882;  Heilmann  v.  Ins. 
3L.RA. 


Co.  75  N.  Y.  7;   Benjamin,  Sales,  359;  Wharton^ 
Cont.  023;  Fire  Asso.  of  Phila.  v.  Rosenthal,  mi- 

VTO, 

If  the  insured  immediately  proceeds  to  rebuild 
and  refuses  to  allow  insurers  to  do  so  after  notioe, 
all  their  liability,  under  the  policy,  ceases.  Beals  v. 
Ins.  Co.,  and  Good  v.  Ins.  Co.,  aupra. 

After  a  policy  is  converted  into  a  building  con- 
tract, the  insured  may  compromise  with  any  of  the 
insurance  companies,  there  being  several,  acting 
Jointly,  without  releasing  other  companies.  Ck>od 
V.  Ins.  Oo.  swpra. 

The  parties  are  deemed  to  contract  in  view  of 
city  ordinances;  and  where  a  building  is  partly  de- 
stroyed, and  an  application  to  repair  is  refused  by 
the  common  council,  it  will  be  deemed  a  total  loss. 
Hamburg-Bremen  F.  Ins.  Co.  v.  Garlington,  66  Tex. 
lOB. 

The  usual  option  of  rebuilding  expires  when  the 
right  of  action  accrues  on  a  provision  making  the 
policy  payable  in  sixty  days  after  proof  of  loss. 
Clover  V.  Ins.  Co.  2  Cent.  Rep.  878, 101  N.  Y.  277. 

Where  there  is  nothing  to  show  that  the  company 
ever  had  an  intention  to  repair,  or  ever  notified 
the  insured  of  such  intention,  and  it  is  clear  that 
the  acts  of  insured  in  making  neoessary  repairs 
were  in  good  faith,  he  has  a  right  to  recover  its 
actual  loss.  Eliot  Sav.  Bank  v.  Aasur.  Co.  2  New 
Eng.  Rep.  536. 142  Mass.  142. 
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without  the  word  MV».  Such  were  the  cases 
of  Wyman  v.  Wyman,  26  N.  Y.  258;  Haxall 
V.  Shippen,  10  Leigh,  586,  84  Am.  Dec.  745; 
CuUfertson  v.  Cox,  29  Minn.  209,  48  Am.  Rep. 
204. 

Appellant's  marital  rishts  having  been 
waived,  and  she  unable,  therefore,  to  assert 
and  maintain  any  title  or  claim  on  said  140 
acres  of  land  or  the  residence  on  it,  either  as 
widow,  heir  or  distributee,  her  relation  to  said 
property  was  simply  that  of  a  purchaser,  or 
grantee,  with  title  acquired  after  the  date  of 
the  insurance,  without  the  knowledge  or  con- 
sent of  the  Phoenix  Insurance  Company;  which, 
not  only  on  general  principles,  but  by  the  terms 
of  the  policy,  is  fatal  to  her  recovery. 

Qalyon  Y.KetchenfiS  Tenn.  1  Pickle,  55;  May, 
Ins.  §  456,  p.  558;  8  Kent,  Com.  pp.  499,  500, 
*376,  877,  10th  ed.;  Parsons,  Mercantile  Law, 
p.  539. 

That  Mr.  Quarles  had  an  insurable  interest 
in  this  property  cannot  be  denied;  and  when  he 
effected  this  insurance  on  the  property  it  was 
for  his  interest  therein;  and  there  being  no  ob- 
ligation or  contract  on  his  part  to  insure  for 
complainant,  and  this  not  being  one  of  that 
class  of  cases  in  which  the  insurance  for  one 
owner  will  protect  the  interest  of  another,  she 
cannot  claim  under  this  policy. 

See  Carter  v.  Boekett,  8  Paige,  437,  488. 

Lnrtoiit  J.,  delivered  the  opinion  of  the 
court: 

The  deceased  husband  of  appellant  took  out 
a  policy  of  fire  insurance  upon  bis  dwelling; 
loss  payable  to  the  assured,  his  executors  or 
administrators. 

Before  the  expiration  of  the  policy  by  time, 
but  after  the  death  of  the  assured,  the  house 
was  accidentally  burned.  The  insurance  com- 
pany, by  consent  of  the  claimants,  paid  the  loss 
into  the  hands  of  the  defendant,  under  an 
agreement  that  the  fund  should  be  held  subject 
to  the  legal  rights  of  complainant,  if  any  she 
had,  to  be  thereafter  determined  by  Uie  courts. 

An  agreed  case  was  made  u]),  and  submitted 
to  the  chancery  court,  and  from  the  decree  of 
the  chancellor  Mrs.  Ouarles  has  appealed. 

Appellant  is  the  widow  of  the  assured,  and 
claims  a  life  estate  in  the  fund,  upon  the  follow- 
ing state  of  facts: 

before  her  marriage  with  the  assured  a  mar- 
riage contract  was  entered  into,  and  duly  ex- 
ecuted, and  registered  in  the  county  of  their 
residence,  by  which,  among  other  things  not 
material  to  be  here  mentioned,  it  was  agreed 
"That  all  the  property  and  estate,  both  reed  and 
personal,  now  owned  or  hereafter  acquired  by 
said  John  W.  Quarles,  shall  continue  to  be  his 
and  shall  remain  wholly  unaffected  by  said  con- 
templated marriage  with  said  Mrs.  T^ancy  M. 
Eirk,  in  favor  of  whom  no  marital  or  other 
rights  on  his  said  property  and  estate  shall  at- 
tach or  inure  by  reason  of  said  contemplated 
marriage  relation,  further,  or  otherwise,  than 
is  expressed  and  provided  in  this  instrument; 
and  he  hereby  reserves  the  right  and  privilege 
of  making  such  suitable  proton  for  her  out 
of  bis  estate  as  he  may  at  any  time  desire,  either 
by  deed  of  gift,  last  will  and  testament,  or  oth- 
erwise. If  he  die  without  making  any  such 
provision  for  her,  then  she  shall  out  of  his  real 
estate,  if  she  survive  Jiim,  have  a  comfoi^ble 
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home,  to  consist  of,  say,  about  140  acres  of  hi» 
lands,  in  which  will  be  included  his  dwelling 
and  outhouses;  the  same  to  be  surveyed  and 
laid  off  to  her  by  proper  metes  and  bounds,  and 
in  such  manner  as  will  be  most  useful  and  con- 
venient to  her,  and  with  least  injury  to  bis 
estate.  This  home,  so  laid  off  to  her,  to  be  and 
remain  to  her  own  proper  use,  support  and 
benefit  for  and  during  the  term  of  her  natural 
life,  and,  after  her  death,  to  take  such  directlons- 
as  he  may  give  to  it  by  his  last  will  and  testa- 
ment, or  other  proper  mode  of  dispOMSingof 
real  estate;  and  if  he  die  without  any  will,  and 
without  disposing  of  the  remainder  interest  in 
said  *home,'  as  above  provided  for  and  de- 
scribed, then  the  same  shall  descend  to  his 
E roper  heirs  and  distributees  according  to  the 
iws  of  the  State  of  Tennessee." 

After  the  marriage,  the  dwelling  house  aliove 
described,  which  was  then,  and  after,  the  resi- 
dence of  Mr.  Quarles  and  his  wife,  was  insured 
under  a  contract,  as  before  stated,  that  the  loss 
should  be  paid  to  the  assured,  the  husband  of 
appellant,  his  executors  or  administrators. 
Mr.  Quarles  died  intestate,  and  without  having, 
by  deed  or  otherwise,  made  unj  provision  for 
his  widow  other  than  that  contained  in  the  mar- 
riage contract.  The  widow  continued  to  occu- 
Sj  the  dwelling  as  her  residence  until  it  was. 
estroyed  by  fire.  The  portion  of  the  farm  of 
the  decedent  which  was  to  be  assigned  to  her 
under  the  marriage  agreement  had  not,  at  the 
time  of  the  fire,  Deen  laid  off  by  metes  and 
bounds;  but  it  was  subsequently  done  to  the 
satisfaction  of  all  concerned. 

This  estate  was  so  laid  off,  as  required  by  the 
contract,  as  to  include  the  outhouses  of  the  as- 
sured, and  likewise  the  site  of  the  burned  man- 
sion house.  The  insurance  policy  was  not 
taken  out  upon  any  agreement  or  contract,  ex- 
press or  implied,  with  appellant,  that  she  waa 
to  have  any  interest  whatever  therein. 

Under  this  state  of  facts,  has  appellant  any 
equitable  or  legal  interest  in  the  proceeds  of 
this  fire  policy?  That  the  precise  boundaries- 
of  the  140  acres  to  be  laid  off  to  her  had  not 
been  ascertained  by  survey  at  the  time  of  the 
fire  can  cut  no  figure,  because  it  was  to  be  laid 
off,  in  all  events,  so  as  to  include  the  mansioa 
house  and  the  outhouses.  It  seems  equally 
clear  that  she  cannot  hold  the  estate  of  her 
husband  responsible  for  the  value  of  the  house, 
because,  at  his  death,  her  contingent  right  to 
the  house  for  her  life  ripened,  and  became  a 
yested  interest  for  her  life;  and  at  the  moment 
her  husband  died  intestate,  and  without  having 
made  any  other  provision  for  her,  the  house 
was  standing,  and  her  right  to  the  use  and  pos- 
session at  once  accrued.  Her  interest  became 
at  once  an  insurable  interest;  and  the  destruc- 
tion of  the  house  by  any  means  after  her  hus- 
band's death  was  not  an  injury  for  which  his 
estate  or  his  heirs  would  be  responsible.  What- 
ever right  she  has  to  any  interest  in  this  fund 
must  arise  from  the  contract  of  insurance. 

The  person  assured  against  loss  in  the  policy 
issued  upon  the  premises  of  Mr.  Quarles  waa 
the  owner  himself.  By  all  the  authorities,  a 
contract  of  fire  insurance  is  a  personal  contract 
and  assures  the  interest  alone  of  the  assured  in 
the  property,  in  the  absence  of  some  agreement 
or  trust  to  the  contrary. 

The  policy  taken  out  by  Mr.  Quarles  ood- 
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tained  the  usual  provision  prohibiting  any  as- 
signment of  the  policy  without  the  consent  of 
Che  insurer.  It  also  contained  the  further  stip- 
ulation that  the  policy  should  become  void  *'in 
case  any  change  shall  take  place  in.  title  or  pos- 
session, except  by  succejision  by  reason  of  the 
death  of  the  assured."  These  provisions  have 
been  upheld  by  the  courts  as  reasonable  condi- 
tions, limiting  and  restricting  the  liability  of 
the  insured.  That  they  are  reasonable  is  obvi- 
ous, when  we  consider  that  the  contract  is  one 
for  the  personal  indemnity  of  the  assured 
against  a  loss  affecting  his  interest  in  the  prop- 
erty covered  by  the  policy. 

The  insurer  contracts  with  reference  to  the 
character  of  the  assured  for  integrity  and  pru- 
dence. He  might  be  very  willing  to  agree  to 
make  good  the  loss  of  one,  by  the  destruction 
of  property  owned  by  him,  while  he  would  be 
altogether  unwilling  to  insure  the  same  prop- 
erty if  owned  by  another. 

Afifain ;  the  contract  undertakes  to  make  good 
any  Toss  which  the  assured  may  sustain;  and 
from  this  it  follows  that,  if  the  assured  has 
parted  with  his  interest  before  the  loss,  he  can- 
not ask  to  be  indemnified,  because  he  has  sus- 
tained no  loss.  The  provision  against  the 
change  of  title  is  therefore  in  precise  harmony 
with  the  personal  character  of  the  contract.  In 
aome  fire  insurance  contracts  the  stipulation 
against  cban^  of  title  extends  so  far  as  to  make 
the  policy  void  should  such  change  of  title  be 
brought  about  by  the  death  of  the  assured. 
The  title,  in  such  case,  is  no  lon^r  in  the  as- 
sured, but  has  by  law  passed  to  his  heirs,  or  by 
will  to  his  devisees;  and  a  change  of  title  so  oc- 
curring has  been  held  to  defeat  an  action  for  a 
loss  occurring  after  the  death  of  the  assured. 
Sherwood  v.  Ins.  Co,  73  N.  Y.  447;  Uine  v. 
y^oolwi>rth,9Z^.Y.  75. 

The  contract,  is  not,  therefore,  one  which  at- 
taches to  or  follows  the  property,  being  one  for 
the  personal  indemnity  of  the  assured;  and, 
where  the  insurer  does  not  assent  to  the  assign- 
ment of  the  policy  to  a  grantee  of  the  property, 
neither  the  assured  nor  his  assignee  of  the  prop- 
erty can  recover  upon  the  policy.  Hobbs  v.  Ins. 
Co.  1  Sneed,  444. 

But  this  policy  was  not  avoided  by  the  change 
of  title  which  occurred  by  the  death  of  the  as- 
sured. It  expressly  provides  that  a  change  of 
title  shall  defeat  the  policy,  except  when  it  oc- 
curs "  by  succession  by  reason  of  the  death  of 
the  assured." 

The  legal  effect  of  this  exception  is  to  con- 
tinue and  extend  the  policy  notwithstanding 
the  change  of  title  by  death  of  the  assured.  In 
whose  favor  is  this  continuance? 

It  has  been  ably  argued  that  the  effect  of  this 
continuance  is  in  favor  of  those  who  by  "suc- 
cession "  take  the  property  covered  by  the  risk, 
and  that,  thou,^h  it  may  be  payable  to  the  ex- 
ecutor or  administrator  of  the  assured,  yet  he 
will,  in  case  the  risk  was  upon  real  estate,  take 
and  hold  in  trust  for  those  who  by  "succession" 
have  taken  the  property,  and  who  are  therefore 
the  persons  damnified  by  the  loss. 

This  word  succession]  in  the  connection  in 
which  it  appears,  is  a  word  of  technical  mean- 
ing and  refers  to  those  who  by  descent  or  will 
take  the  property  of  a  decedent.  It  is  a  word 
which  clearly  excludes  those  who  take  by  deed, 
grant,  gift  or  any  form  of  purchase  or  contract. 
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This  meaning  is  made  most  obvioas  when  we 
consider  that  the  contract  provided  against  anv 
change  of  title  except  by  "succession;"  and, 
to  more  distinctly  affix  a  limited  and  technical 
meaning,  the  explanatory  words  are  added,  "by 
reason  of  the  death  of  the  assured." 

There  is  much  plausibility  in  the  argument 
that,  inasmuch  as  the  policy  is  continued  not- 
withstanding a  change  of  title  has  occurred  in 
case  the  risk  is  upon  real  estate,  the  extension 
is,  bv  intendment  of  the  contract,  to  operate  as 
an  mdemnity  to  those  who  by  "succession' 
have  become  the  owners  of  the  property. 

In  such  a  case,  neither  the  administrator  nor 
the  distributee  would  have  any  interest  to  be 
insured,  while  the  heir  or  devisee  upon  whom 
the  title  has  been  cast  would  be  the  legal  and 
equitable  owner,  and  the  person  to  suffer  by 
the  loss.  The  root  principle  of  insurance,  being 
that  the  loss  is  payable  only  to  the  extent  that 
the  assured  has  an  insurable  interest,  wbuld 
seem  to  preclude  the  administrator  in  such  a 
case  from  any  recovery,  or  make  him  a  trustee 
for  the  heir  of  what  he  should  recover  when 
the  loss  occurred  %ifter  the  property  had  passed 
by  "  succession  "  to  the  heir. 

This  seems  to  be  the  holding  of  the  courts, 
when  the  question  has  arisen,  although  the  text 
book  writers  seem  not  to  have  seized  upon  the 
distinction.  Wyman  v.  Wyman,  26  N.  Y.  258; 
CvlherUon  v.  Cox,  29  Minn.  809,  43  Am.  Rep. 
204. 

But  does  the  appellant  take  any  interest  in 
the  insured  property  by  succession?  If  she  had 
taken  as  devisee  or  under  the  Homestead  Law, 
she  would  be  within  the  principle  iust  discussed, 
and  would  be  within  the  express  holding  of  the 
two  cases  last  cited.  Unfortunately  for  this 
litigation,  appellant  takes  whatever  interest  she 
has  in  the  property  under  the  fire  policy  by  virt- 
ue of  her  marriage  contract.  She  is  not  en- 
titled to  homestead  or  dower,  for  she  expressly 
agreed  to  take,  in  lieu  of  all  right  which  the 
law  would  have  given  her,  the  provision  which 
she  covenanted  for  by  marriage  contract. 

This  interest  was  a  contingent  one.  It  de- 
pended upon  two  events:  first,  that  she  should 
survive  her  husband;  snd.  second,  that  he  should 
not  by  deed  or  will  make  any  other  provision 
for  her.  Both  of  these  events  occurred;  and, 
instantly  upon  the  death  of  her  husband,  she 
became  seised  of  an  estate  for  her  life  in  the  in- 
sured premises.  She  therefore  took  this  man- 
sion house  as  the  grantee  of  her  husband,  and 
did  not  take  it  by  "succession." 

But  it  is  insisted  that,  however  she  acquired 
the  estate,  she  has  an  equitable  interest  in  a 
life  estate  in  this  fund,  because  it  represents  the 
premises  which  she  had  a  right  to  occupy  and 
enjoy  during  her  life.  This  presents  a  strong 
case  in  morals,  but  her  legal  rights  are  not  so 
clear.  The  rule  is  well  settled  that  no  equity 
attaches  upon  the  proceeds  of  a  fire  policy  in 
favor  of  third  persons  who.  in  the  character  of 
grantee,  mortgagee,  or  creditor,  may  have  sus- 
tained loss,  in  the  absence  of  some  trust  or  con- 
tract to  that  effect.  May,  Ins.  §  456;  8  Kent, 
Com.  10th  ed.  499. 

This  rule  applies  as  well  to  vendors  and  lien- 
ors of  every  class  as  to  mortgagees  who  may 
have  had  tneir  security  impaired  by  a  loss  by 
fire. 

This  court,  in  a  well  considered  case,  held 
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that  the  holder  of  a  mecbanicH'  lieo  ^upon  a 
building  had  no  equitable  lien  in  a  fire  policy 
effected  by  the  owner,  and  assigned  to  a  mort- 
gagee. Ualyon  v.  Ketchen,  86  Tenn.  (1  Pickle) 
55. 

An  equity  will  attach  when  the  vendee  or 
mortgagor  wa«,  by  covenant  or  otJierwi^e, 
bound  to  insure  the  property,  for  the  better  se- 
ciuity  of  the  creditor  or  vendor.  In  such  a 
case  the  latter  would  have,  to  the  extent  of  their 
interest  in  the  property  destroyed,  an  eauitable 
lien  upon  the  money  due  on  a* policy  taKen  out 
by  the  mortgagor  or  vendee  or  other  debtor 
who  had  given  a  security  upon  the  insured  prop- 
erty; and  this  would  be  so,  even  though  the 
poficy  stand  in  the  name  of  the  debtor,  vendee 
or  mortgagor. 

But,  in  tne  absence  of  some  such  agreement, 
the  mortgagor  or  vendee  or  grantor,  having  an 
insurable  interest,  might  insure  such  interest 
for  his  own  benefit;  and  no  lien  would  attach 
thereto  in  favor  of  his  creditor,  secured  by  lien 
or  mortgage  or  otherwise  upon  the  insured 
property.  Garter  v.  Rockett,  '8  Paige,  437; 
Wheeler  v.  Factor»  &  T,  Ins.  Co.  101  U.  8.  489 
[25  L.  ed.  1056];  Nordyke  &  M.  Co,  v.  Oery, 
112  Ind.  535,  11  West.  Rep.  346;  Sheld.  Subr. 
i^^  283.  235. 

The  agreed  state  of  facts  upon  which  this 
case  is  submitted  fails  to  show  any  covenant. 


contract,  agreement  or  understanding  that  Mr. 
Quarles  should  insure  this  property  for  the 
benefit  of  appellant.  The  interest  of  appellant, 
after  the  death  of  her  husband,  was  an  insura- 
ble one;  so  was  the  remainder  interest  of  the 
heirs.  The  decedent  having  left  no  debts,  and 
the  distributees  being  the  same  persons  who 
take  the  real  estate  as  heirs, no  controversy  arises 
as  between  the  administrator  and  the  remain- 
dermen. 

That  the  insurance  company  had  the  option 
to  rebuild  is  urged  as  a  reason  why  the  insurer's 
election  to  pay,  instead  of  rebidlding,  ought  not 
to  operate  to  the  disadvantage  of  complainant. 
This  option  is  one  common  to  all  contracts  of 
fire  insurance;  and  the  argument,  if  good  in  this 
case,  would  operate  to  overturn  the  well  settled 
rule  that  no  equity  attaches  to  the  proceeds  of 
a  fire  policy  in  favor  of  third  persons  who  have 
sufl'ered  loss,  in  the  absence  of  some  agreement 
to  that  effect.  If  this  option  to  pay  or  rebuild 
should  be  regarded  as  suflScient  to  found  an 
eauity  upon  in  favor  of  third  persons  disappoint- 
ed by  the  election  of  the  insurer,  the  law  of  in- 
surance would  have  to  be  rewritten. 

There  is  no  privity  between  appellant  and 
the  insurer,  and  no  action  of  his  can  be  ground 
to  give  her  an  interest  which  she  would  not 
otherwise  have. 

The  decree  of  the  GhanreUor  will  be  affirmed 
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PEOPLE,  ex.  rel.  THIRD  AVENUE  R.  CO., 

Appt., 

«. 

John  NEWTON,  as  Commissioner  of  Public 

Works. 

(.—N.  Y ) 

A  street  railroad  company  whose  franohtee 
of  beintr  a  corporation  to  derived  from  the  New 
York  Act  of  18S0,  and  whose  powers  and  privilofires 
as  such  are  limited  to  those  derived  Vrom  that  Act 
and  froma  resolutiOD  of  the  aldermen  of  the  City 
of  New  York  giving  authority  '*  to  lay  a  double 
track  for  a  railroad"  in  certain  streets,  upon  con- 
dition, amongr  others,  that  it  lay  the  tracks  upon  a 


erood  foundation,  with  rails  even  with  the  surfaoc 
of  the  streets,  has  no  righU  after  its  road  is  com- 
pleted for  horse  carp,  Bgain  to  disturb  the  surface 
of  the  streets  for  the  purpose  of  laying-  cable  be- 
tween the  rails  in  a  conduit  of  masonry  under  the 
surface,  for  propeUiner  the  can  by  the  agency  of 
steam  from  stationary  engines,  especially  where 
'  the  surface  cannot  be  f uUy  restored,  but  to  to  be 
left  with  a  slot  opening  for  the  whole  length  of 
the  track  from  one  half  to  five  eighths  of  an  Inch 
wide. 

(Earl,  Peckham  and  Oray,  J  J.,  db»ent.) 

(February  8, 1889.) 

APPEAL  by  relator,  from  an  order  of  the 
General  Term  of  the  Supreme  Court,  First 


NoTB.— Street  railtPau»;  orant  of  franchise  to. 

All  grants  of  privileges  by  the  State  are  subject 
to  its  right  to  prescribe  the  conditions  upon  which 
they  shall  be  enjoyed.  Del.  etc.  R.  Co.  v.  Central 
Btock  Yard  &  T.  Co.  9  C«nt.  Rep.  Ill,  48  N.  J.  Bq.  71. 

Excessive  privileges  cannot  pass  by  grant  of  a 
franchise  except  by  express  words.  Citizens  St.  R. 
(\i.  V.  Jones,  84  Fed.  Rep.  579. 

Such  grants  should  be  strictly  construed.  Omaha 
Horse  R,  Co.  v.  Cable  Tramway  Co.  80  Fed.  Rep.  324. 

Any  ambiguity  in  grants,  or  excessive  privileges, 
must  operate  against  the  grantee.  N.  T.  v.  Starin, 
8  Cent.  Rep.  54, 106  N.  T.  1. 

And  if  doubts  arise  in  construing  the  language  of 
a  charter,  they  will  always  be  resolved  in  favor  of 
the  State  and  the  public.  Victoria  Co.  v.  Victoria 
Bridge  Co.  68  l^x.  62;  Langdon  v.  N.  Y.  93  N.  Y.  129; 
N.  Y.  V.  R.  Co.  97  N.  Y.  275. 

To  ascertain  the  meaning  of  a  grant,  resort  may 
be  had  to  the  practical  Interpretation  given  by  the 
subsequent  uniform  acts  and  conduct  of  the  parties 
in  relation  thereto.  N.  Y.  v.  Starin,  gupra;  People 
v.  Mauran,  5  Denlo,  880;  OiMxlyear  v.  Cary,  4  Blatchf . 
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271;  Smith  v.  People,  47  N.  Y.  380;  Easton  v.  Pickers- 
gill,  55  N.  Y.  315;  Knapp  v.  Warner,  57  N.  Y.  668; 
Power  v.  Athens,  1  Cent.  Rep.  181, 99  N.  Y.  601:  N.  Y. 
V.  Hart,  95  N.  Y.  451. 

Undergnnind  street  raUroadii. 

The  New  York  District  Railway  Company,  th^ 
route  of  which  Is  beneath  the  surface  of  New  York 
City,  to  regulated  by  New  York  Laws  1880,  chap. 
583.  Re  N.  Y.  Dist.  R.  Co.  9  Cent.  Rep.  824, 107  N.  Y. 
42. 

Thte  Act  of  1880  is  in  violation  of  the  amendment 
to  the  Constitution  of  1874,  so  far  as  it  authorises  the 
appointment  of  commissioners  whose  order  shall  be 
substituted  for  the  consent  of  the  city  authorities. 
Id. 

The  order  of  the  commissioners  cannot  be  limited 
and  upheld  so  as  to  stand  for  the  consent  of  the 
property  owners  alone;  it  must  have  the  statutory 
effect  or  none.    Id.      h.  ,     ,       .  .^ 

rai  AtUhority  for  use  of  KtreetB.'^  -^— n 

Whatever  may  have  been  the  rule  at  common  law. 


1889. 


People,  ex  rel.  Third  Avenue  R  Co.,  v.  Newton. 
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DeparlmeDt,  reversine  an  order  of  th^  Special 
Term  graDtiDg  a  maDdamus  directing  the  Com- 
missioDer  of  Public  Works  of  New  York  City 
to  permit  relator  to  make  excavations  along  its 
route  for  the  purpose  of  laying  cables  for  mo v- 
ingits  cars.    Affirmed. 

The  facts  sufficiently  appear  in  the  opinion. 

Mes^n.  John  £•  Parsons*  Georee 
Hoadley  and  Edward  Lauterbach,  for 
appellant: 

The  adoption  of  the  use  of  horses  by  the 
Third  Avenue  Company  did  not  exhaust  its 
power  for  the  selection  of  a  motor  or  prevent 
it  from  adopting  a  new  motive  power  from  time 
to  time,  always  provided  that  such  motor  does 
not  come  within  the  exception  in  the  grant. 

The  Act  of  April  2,  1850,  the  only  one  under 
which  the  Third  Avenue  Associates  had  a 
right  to  organize  themselves  into  a  corporation, 
prescribes  and  authorizes  the  use  ''of  steam, 
animals  or  any  mechanical  power." 

See  McCartney  v.  Chicago  A  E.  R.  Co.  112 
UL  611,  29  Am.  &  £ng.  R  R  Cns.  826. 

That  Act  contains  no  language  which  either 
in  terms  or  by  suitable  rules  of  construction, 
limits  the  company  from  adopting,  from  time 
to  time,  improved  motors  or  improvements  of 
aoy  kind. 

HeatanmUe  etc.  R  Co,  v.  Phila.  89  Pa.  210; 
Fowler  v.  Pratt,  11  Vt.  869;  Ches/ure  Tui^p, 
Go.  V.  Stewns,  10  N.  H.  138;  Bruc^  v.  Canal  Co. 
19  Barb.  371;  Selden  v.  Canal  Co.  24  Barb.  862;  i 


Monongahela  Bridge  Co.  v.  Kirk,  46  Pa.  112; 
Par/cer  v.  Cutler  MiUdam  Co.  20  Maine,  358. 

The  restriction  in  the  grant  amounts  to  the 
same  thing  as  if  it  had  said  that  no  locomotive 
steam  power  shall  be  used  at  all.  This  is  the 
equivalent  of  saying  that  no  steam  power  shall 
be  used  on  the  road.  The  grant  does  not  for- 
bid steam  power  altogether.  It  is  steam  power 
on  the  road,  or  locomotive  steam  power. 

See  Stranahan  v.  R.  Co.  84  N.  Y.  808. 

The  point  that  the  proposed  construction 
would  impose  an  additional  and  unauthorized 
burden  or  servitude,  cannot  be  sustained. 
Nothing  which  is  consistent  with  the  right  of 
passage  imposes  an  additional  servitude  or  bur- 
den. 

People  V.  Kerr,  27  N.  Y.  188;  aff'g  87  Barb. 
857,  and  the  numerous  cases  upholding  the 
doctrine  of  that  decision. 

See  Newell  v.  R.  Co.  85  Minn.  112,  24  An.  & 
£ng.  R.  R.  Cas.  298. 

Sir.  James  C.  Garter*  with  Mr.  Henry 
R.  Beekman,  for  respondent: 

The  streets  and  avenues  in  question  were, 
prior  to  the  year  1858,  already  devoted  to  a 
public  use.  The  relator  seeks  to  appropriate 
them  to  another  distinct  public  use.  To  justify 
such  an  appropriation  it  must  be  shown  that 
the  Legislature  has  authorized  it  either  b^  the 
express  language  of  some  statute,  or,  if  impli- 
cation minr  be  resorted  to,  by  a  necessary  im- 
plication from  the  language  of  some  statute. 


under  the  Revised  Btatutes  the  powers  of  oorpora- 
tiona  are  expressly  limited  to  those  speoifled  in  the 
statute  or  conferred  by  their  charters.  Re  McG  raw 
V.  OomeU  University.  45  Hun,  854, 10  N.  Y.  S.  K.  495. 
Where  authority  given  for  the  use  of  streets  is 
specific,  precise  and  gxiardedly  limited,  and  the 
streecs  and  extent  of  use  are  specifically  defined, 
and  immediately  after,  a  general  clause  is  inserted, 
such  general  clause  gives  no  additional  authority. 
Chicago,  etc.  R.  Co.  v.  Chicago,  0  West.  Rep.  486. 121 
DLlTtt. 

A  permission  to  occupy  public  streets  with  a  rail- 
road tracic  should  plainly  appear,  and  not  be  left 
to  be  derived  by  doubtful  implication  from  the  gen- 
erality of  langruage.    Id, 

The  same  power  of  the  Legislature  that  exists 
over  the  streets  extends  also  as  to  allowing  a  right 
of  way  under  the  streets.  Bait.  &  P.  R.  Co.  v. 
Reaney,  42  Md.  117;  1  Rorer,  Etailroads,  601. 

Therefore,  power  to  tunnel  under  the  streets  of  a 
city  may  be  granted  by  legislative  authority,  and 
as  a  sequence,  the  grant  may  not  only  be  by  express 
words,  but  may  arise  by  implication  as  in  other 
cases.  Bait  ft  P.  R.  Co.  v.  Reaney,  42  Md.  117, 181; 
Springfield  v.  R.  Co.  4  Cush.  68;  Enfield  Toll  Bridge 
Co.  T.  R.  Co.  17  Conn.  40, 64;  N.  Y.  H.  ft  N.  R.  Co.  v. 
Boston,  H.  A:  B.  R.  Co.  36  Conn.  106;  Bridgeport  v. 
N.  T.  ft  N.  H.  R.  Co.  86  Conn.  255;  White  River  Tump. 
Co.  v.  Vt.  Cent.  R.  Co.  21  Vt.  600:  Central  City  Horse 
R.  Co.  r.  PL  dark  Horse  R.  Co.  81  Dl.  628;  Contra 
Costa,  etc.  R.  Co.  v.  Moss,  28  CaL828;  Rex  v.  Pease, 
4  Bam.  ft  Ad.  80. 

Where  such  right  is  claimed  by  virtue,  also,  of  a 
concurrent  ordinance  of  the  city,  the  company  is 
bound  on  its  part  by,  and  mtist  conform  to,  the 
terms  of  the  ordinance.  Bait,  ft  P.  R.  Co.  v.  Reaney, 
«lId.U7. 

Ocmdemnotffm  of  private  -property  for  pulAie  xute. 
The  taking  of  private  property  for  public  use  is 
hi  derogation  of  private  right— Is  hostile  to  the  or- 
dinary control  of  the  citizen  over  his  estate;  and 
therefore  statutes  authorizing  it  are  not  to  be  ex- 
tended in  their  operation  by  mere  implication. 
3LRA. 


Rensselaer  ft  S.  R.  Co.  v.  Davis,  43  N.  Y.  137, 146;  N. 
Y.  ft  H.  R.  Co.  V.  Kip,  46  N.  Y.  646;  Re  Deansvllle 
Cemetery  Asso.  66  N.  Y.  660, 6  Hun,  482;  Wilson  v. 
Lynn,  110  Mass.  174;  Brayton  v.  Pall  River,  124  Mass. 
95;  Holt  V.  Somerville,  127  Mass.  408;  Cent.  R.  Co.  v. 
Pa.  R.  Co.  81  X.  J.  Eq.  476;  Nat.  Docks  R.  Co.  v. 
Cent.  R.  Co.  82  K.  J.  Eq.  766;  Miss.  Boom  Co.  v.  Pat- 
terson, 96  n.  R.  406  (25  L.  ed.  206);  Prather  v.  Jeffer- 
son ville,  M.  ft  I.  R.  Co.  62  Ind.  86.  But  see  Leisse  v. 
R.  Co.  2  Mo.  App.  105:  1  Rorer,  Ralhroads,  296. 

When  this  paramount  power  has  been  exercised, 
ttie  use  of  the  property  or  easement  taken  can  only 
be  exercised  in  accordance  with  and  for  the  pur- 
poses for  which  it  has  been  taken.  Lance's  App.  65 
Pa.25. 

Owner  entitled  to  compensatiotL 

In  New  York  and  other  States  the  construction 
of  a  railroad  in  a  highway  is  treated  as  devoting  It 
to  a  new  and  distinct  use,  for  which  the  adjoining 
owner  is  entitled  to  compensation,  as  for  an  addi- 
tional servitude,  even  without  proof  of  special  dam- 
age. Fletcher  y.  Auburn  ft  8.  R.  Co.  26  Wend.  462; 
Williams  v.  R.  Co.  16  K.  Y.  97, 18  Barb.  222;  Hinder- 
son  V.  R.  Co.  78  N.  Y.  428, 17  Hun,  844;  Washington 
Cemetery  v.  R.  Co.  68  N.  Y.  601;  Murdock  v.  R.  Co. 
78  N.  Y.  570;  Re  N.  Y.  Cent,  ft  H.  R.  R.  Co.  15  Hun, 
68:  Re  Prospect  Park  ft  C.  L  R.  Co.  16  Hun.  261;  La- 
fayette, etc.  R.  Co.  v.  Murdock,  68  Ind.  187;  Cape 
Girardeau,  etc.  Road  Co.  v.  Ren f roe,  68  Mo.  265. 

A  distinction  has  been  taken,  however,  in  this  re- 
spect, between  horse  and  steam  railways.  Atty- 
Gen.  V.  R.  Co.  125  Mass.  616:  Grand  Rapids  ft  I.  R. 
Co.  V.  Helsel,  88  Mich.  62;  Stanley  v.  Davenport,  54 
Iowa,  468;  1  Rorer,  Railroads,  604. 

Powen  reMricted  to  terms  in  the  vrant. 

Corporations  are  confined  to  the  exercise  of 
powers  granted,  and  such  incidental  powers  as  are 
necessary  to  carry  into  efTect  those  specially  con- 
ferred. Chica^ro  Gaslight  ft  Coke  Co.  v.  People^s 
Gaslight  ft  Coke  Co.  11  West.  Rep.  60, 121  111.  680. 

A  corporation  has  power  to  do  only  such  acts  as 
its  charter,  considered  in  relation  to  the  general 
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Be  Biiffalo,  68  N.  Y.  167;  Be  Boston  db  A. 
B,  Co.  58N.  Y.  574. 

The  grant  is  a  public  one,  and  must  be  strictlj 
construed  against  the  grantee.  Whatever  is 
not  distinctly  given  must  be  deemed  to  be  with- 
held. 

Stourbridge  Canal  Co.  v.  J^heeley,  2  Barn.  <& 
Ad.  792;  Bice  v.  B.  Co.  66  U.  S.  1  Black.  358 
(17  L.  ed.  147);  Langdon  v.  N,  Y,  93  N.  Y. 
129;  Auburn  Plank  Boad  Co.  v,  Douglass,  9  N. 
Y.  444. 

Dajiforthv  J.,  delivered  the  opinion  of 
the  court: 

It  is  not  essential  to  a  proper  treatment  of 
this  appeal  to  determine  whether  the  relator  is 
tied  down  to  a  particular  method  of  operating 
its  road,  whether  its  cars  may  be  drawn  or  pro- 
pelled, nor  whether,  if  motion  is  to  be  given  by 
traction,  the  pulling  shall  be  done  by  horses,  as 
at  present,  or  by  some  other  power,  animal, 
mechanical  or  vaporous.  These  questions  admit 
of  much  argument,  and  possibly  some  doubt. 
But  if  it  should  be  conceded  that  its  cars  may 
be  towed  by  cable,  we  should  be  as  far  from 
the  solution  of  the  controversy  between  the 
X)arties  as  if  we  had  not  been  appealed  to. 

It  is  our  province  to  determine  whether  a 
public  officer  has  mistaken  his  duty  in  omitting 
to  obey  the  direction  of  a  private  corporation 
in  regard  to  the  management  of  streets  intrust- 
ed to'his  care,  and  whether  the  court  below,  in 
refusing  to  vindicate  the  corporation,  has  mis- 


construed the  grant  by  which  the  relator  ob- 
tained the  franchise  under  which  it  seeks  to 
justify  this  application.  The  governing  prin- 
ciples in  such  a  case  are: 

(1)  The  relator  must  show  a  clear  legal  right 
to  the  writ.  MorthorH  v.  N.  T.  Cent.  <fe  H.  B. 
B.  Co.  66  N.  Y.  609;  Peoj^  v.  WendeU,  71  N. 
Y.  171. 

(2)  Whether  it  is  entitled  to  have  the  thing 
done,  may  be  inquired  into  both  by  the  party 
moved  against,  and  by  the  tribunal  appli^  to. 
People  V.  Canal  Appraisers,  78  N.  Y.  443. 

(8)  The  terms  of  the  grant  conferring  the 
right  which  is  asserted  are  to  be  strictly  con- 
strued, and  the  privileges  it  confers  cannot  be 
extended  by  inference.  If  there  is  any  ambi- 
guity it  must  operate  against  the  company;  the 
general  rule  being  that  the  grant  shall  be  con- 
strued most  strongly  against  the  party  claiming 
under  it,  and  every  reasonable  doubt  resolved 
adversely  to  it.  Nothing  is  to  be  taken  as  con- 
cealed but  what  is  given  in  unmistakable  terms; 
and,  as  was  said  in  Langdon  v.  N.  7.  98  N.  Y. 
145,  **  Whatever  is  not  unequivocally  granted, 
is  deemed  to  be  withheld,'*  nothing  passing  by 
implication. 

The  affirmative  must  be  shown.  The  court 
is  not  to  search  for  anv  hidden  meaning. 
Auburn  d  C.  PlankBoad  Co.  v.  Douglass,^ 9 
N.  Y.  444:  Langdon  v.  N.  T.  supra. 

And,  coming  directly  to  the  case  in  hand, 
**  Whenever  it  has  been  considered  necessary  or 
proper  to  allow  a  highway  or  street  to  be  used 


law,  authorizes  it  to  do.  Gulf  etc.  R.  Co.  v.  Morris, 
m  Tex.  eD2;  Ft.  Worth  Street  R.  Co.  v.  Rosedale 
Street  R.  Co.  66  Tex.  109. 

Whatever  rlKhts  beyond  those  belonging  to  a 
natural  person,  are  claimed  by  a  corporation,  must 
either  be  found  in  its  charter  or  must  arise  from 
oontract.  Shelbyville  R.  Co.  v.  Louisville,  etc.  R. 
Co.  8»  Ky.  641. 

The  construction  of  the  road  must  be  done  in  con- 
formity with  the  plans  and  estimates  submitted  to 
the  jury  who  assessed  the  right  of  way;  and  if  de- 
parted from  to  the  damage  of  the  land  holder,  in- 
junction be  allowed  to  restrain  it  or  the  remedy 
by  action  for  damages  may  be  resorted  to.  The 
aMessment  of  right  of  way  will  not  cover  such 
outside  injury.  Jacksonville  &8.  R,  Co.  v.  Kidder, 
21  ni.  131;  St.  Louis  etc.  R.  Co.  v.  Mitchell,  47  Dl. 
165;  Peoria  &  R.  I.  R.  Co.  v.  Birkett,  68  lU.  882,  7  Am. 
Ry.  Rep.  384. 

lAabttity  for  Ijijuries  to  others. 

If,  in  making  such  conbcTuction,  there  be  injury 
iiftlicted  on  others,  by  reason  of  unskillf  ulness  or 
negligence,  the  company  are  liable.  Bait.  &  P.  R. 
Co.  V.  Reaney,  42  Md.  117,  180;  Leader  v.  Moxon,  8 
Wilson,  461;  Jones  v.  Bird,  6  Bam.  &  Aid.  837;  Law- 
rence  v.  R.  Co.  16  Q.  B.  648;  Manlcy  v.  St.  Helens 
Canal  &  R.  Co.  2  Hurl.  &  N.  840;  1  Rorer,  Railroads, 
p.  001. 

A  cable  street  railroad  company  changing  the 
grade  of  a  street,  under  authority  of  tlie  city,  is  lia- 
ble for  Injury  to  ibutting  property.  Sheehy  v. 
R.  Co.  18  West.  Rep.  658,  94  Mo.  674. 

Tttie  to  land  taikenfor  public  use. 
Where  the  mere  easement  is  thus  taken,  the  fee 
of  the  land  remains  in  the  owner,  subject  to  the 
rights  of  the  company  acquired  by  the  easement; 
and  the  rights  of  each  in  legal  contemplation  are  as 
separate,  distinct  and  independent  as  are  the  rights 
of  adjoining  land  owners.  Henry  v.  R.  Co.  2  Iowa, 
288, 808;  Preeton  v.  R.  Co.  11  Iowa,  16;  Blake  v.  Rich, 
8  L.  R  A. 


84  N.  H.282:  Kellogg  v.  Malin,  60  Mo.  496;  1  Rarer, 
Railroads,  416. 

One  person  cannot,  by  a  dedication,  affect  the 
title  or  interest  of  another,  unless  the  other  has,  by 
acquiescence  or  participation,  estopped  himself  to 
deny  it.  Manly  v.  Gibson,  18  111.  812;  Gentleman  v. 
Soule,  32  lU.  271;  Baugan  v.  Mann,  60  111.  482;  Gridley 
V.  Hopkins,  84  HI.  628;  People  v.  Berbel,  96  111.  884; 
Hoolev.  Atty-Gen.22Ala.  196;  McMannis  v.  Butler, 
49  Barb.  176;  BushneU  v.  Scott,  21  Wis.  461:  Scott  v. 
State,  1  Sneed  (Tenn.)  629;  Wood  v.  Veal,  6  Bam.  A 
Aid.  464;  McGregor  v.  Wait,  10  Gray,  75. 

The  leeral  character  of  the  interest  or  estate  which 
passes  to  the  company  by  the  assessment  of  dam- 
ages for  its  right  of  way,  and  payment  thereof,  ia 
dependent  on  the  statute  under  which  the  assess- 
ment is  made.  Levering  v.  Phlla.etc.  R.  Co.  8 
Watts  &  S.  460;  Chicago  &  M.  R.  Co.  v.  Patohin,  I« 
HI.  198;  Blake  v.  Rich,  84  N.  H.  28S. 

As  to  what  constitutes  public  use,  see  note  to 
Pittsburg  etc.  R,  Co.  v.  Benwood  Iron  Works,  2  L- 
R.  A.  681. 

Right  of  way  cannot  he  transferred  to  a  different 
user. 

The  right  of  way  peculiar  to  a  railroad  contem- 
plates all  that  is  necessary  and  proper  for  the  coo- 
struction  and  maintenance  of  a  railroad  over  the 
premises;  and  to  make  such  cuts  and  embankments 
and  other  works,  as  the  nature  of  the  improvement 
and  topography  of  the  land  may  require;  as  also  all 
the  attendant  rijrhts  necessary  to  the  building  and 
operating  a  railroad  with  rapid  locomotion  by 
steam.  Henry  v.  R.  Co.  2  Iowa,  288,  301, 802;  Preston 
V.  R.  Co.  11  Iowa,  15:  Kellogg  v.  Malin,  50  Mo.  496. 

The  right  cannot  be  transferred  for  a  different 
user  than  for  a  right  of  way  for  railroad  purpoeea, 
without  express  authority  of  law;  and  when  so 
transferred  under  authority  of  law,  the  grantee  is 
liable  to  be  assessed  for  damages  as  if  then  for  the 
first  time  taken.  MifBin  v.  R.'Cp.  16  Pa.  182;  Lancets 
App.  66  Pa,  16. 
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to  any  extent  for  the  purpose  of  a  railroad,  the 
right  has  been  conferred  in  express  terms" 
(DflTPM  V.  N,  Y,  14  N.  Y.  519);  and  it  is  well 
settled  that  without  legislative  authority  a  rail- 
road corporation  has  no  right  to  interfe're  with 
any  public  road  or  street. 

In  the  present  case  the  relator's  claim,  as  de- 
.scribed  in  its  petition,  stands  upon  a  resolution 
of  the  aldermen  of  the  City  of  New  York, 
parsed  on  the  18th  day  of  December.  1853,  anq 
-called  by  the  relator  the  **  Van  Scbaick  Grant," 
by  which  privileges  were  conferred  on  the  re- 
lator's assignors,  and  afterwards  confirmed  and 
made  effective,  as  it  is  claimed,  by  thQ  Legisla- 
ture. Laws  1854,  chap.  140;  Laws  1860,  chap. 
10. 

The  relator  was  incorporated  in  1853,  under 
the  General  Railroad  Act  (Laws  1850,  chap. 
140),  and  thereafter  received,  by  assignment 
from  the  persons  named  in  the  resolution,  the 
grant  which,  as  the  petition  asserts,  "consti- 
tutes its  right  to  own  and  operate  a  railroad  " 
over  the  route  in  question.  Its  franchise  of 
being  a  corporation  therefore,  was  derived  from 
the  Act  of  1850,  and  its  powers  and  privileges 
as  such  are  limited  to  those  defined  in  that  Act 
and  the  resolution  already  referred  to. 

Bv  the  resolution  it  was  authorized  "to  lay  a 
doQole  track  for  a  railroad"  in  certain  streets  in 
the  City  of  New  York,  under  the  direction 
of  the  street  commissioner,  upon  condition, 
among  others,  that  it  should  keep  in  good  repair 
the  space  between  the  tracks,  and  a  space  two 
feet  each  side  of  the  same  in  each  street  in  which 
the  rails  are  laid,  and  also  that  the  tracks  be 
laid  uxK>n  a  eood  foundation,  with  a  rail  even 
with  the  surface  of  the  streets;  portions  of  the 
road  to  be  completed  within  a  time  specified, 
and  a  certain  other  portion  "  as  fast  as  the 
Third  Avenue  should  be  graded  and  in  a  proper 
condition  to  lay  rails  thereon."  There  was  a 
further  condition  that  "no  steam  power  be  used 
on  any  part  of  the  road  for  propelling  cars." 

The  relator,  in  1858,  and  immediately  on  re- 
ceiving this  grant,  complied  with  its  conditions, 
and  laid  its  rails  upon  the  surface  of  the  streets, 
through  which  it  was  authorized  to  operate, 
and  adopted  the  system  of  traction  by  horses 
as  a  means  of  furnishing  motive  power  for  the 
running  of  its  cars,  and  has  in  that  manner 
continuously  operated  its  road  to  the  present 
time. 

It  is  obvious  that  the  charter,  as  thus  ana- 
lyzed, contemplates  only  a  road  whose  opera- 
tions by  way  of  structure  or  otherwise  shall  be 
limited  to  the  surface  of  the  roadway.  It  gives 
DO  ri^ht  to  open,  or  excavate,  or  use  below  its 
existing  surface. 

The  General  Railroad  Law  (Laws  1850,  chap. 
140)  gives  no  authority  for  the  constructioii  of 
street  railroads  (§  28,  subd.  5);  but  if  any  right 
is  gained  by  an  organization  under  that  Act, 
the  company  is  by  its  provisions  required  after 
coDStruction  to  restore  the  street  touched  by 
them  "  to  its  former  state,  or  to  such  state  as 
not  unnecessarily  to  have  impaired  its  useful- 


The  only  disturbance  of  the  street,  therefore, 
which  is  allowed  by  the  charter  or  the  statute, 
is  the  temp<nrary  excavation  required  for  im- 
bedding the  ties  and  strineers  which  support 
the  track  and  rails;  and,  when  they  are  put  in 
place,  the  work  of  restoration  leaves  the  surface 
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of  the  street  unbroken,  the  passageway  even 
and  the  sul>structure  solid.  Such  is  the  road 
which  the  relator  is  authorized  to  construct, 
and  which  it  did  construct 

In  February,  1887,  however,  with  no  addi- 
tional power  or  grant  from  the  Legislature  or 
the  municipal  authorities,  it  resolved,  in  the 
language  of  its  directors,  "to  adopt,  and,"  as 
they  say,  "did  adopt,  the  cable  system  as  a 
means  of  furnishing  a  motive  power  for  the 
operation  and  running  of  cars  along  its  route.*' 
We  are  not  informed  of  the  component  parts  of 
that  system.  But  the  relator  in  order  to  carry 
forward  its  scheme,  as  disclosed  by  the  action 
of  its  directors,  demanded  from  the  commis- 
sioner a  permit,  as  something  to  which  it  was 
of  right  entitled,  to  make  immediate  excava- 
tions in  and  at  frequent  intervals  of  space  across 
the  public  streets  through  its  entire  route. 

^o  license  or  word  of  permission  to  do  so 
can  be  found  in  the  charter.  The  road  was 
completed.  The  relator  had  then  no  right  to 
again  disturb  the  surface  of  the  streets  except  for 
necessary  repairs  and  replacing  of  its  ties  and 
rails  as  occasion  might  require  for  the  proper 
maintenance  of  its  road.  That  power  it  had. 
No  more.  It  now,  however,  asserts  a  legal 
right  to  make  excavations,  not  for  any  of  the 
purposes  of  its  track  or  roadway,  or  the  founda- 
tion of  either,  but  for  the  purpose  of  laying  a 
cable  in  each  track  between  the  present  rails  as 
motive  power  for  its  cars  by  the  agency  of 
steam  from  stationarj^  engines.  A  mere  state- 
ment of  the  proposition  should  be  a  sufficient 
answer  to  the  claim. 

To  open  a  city  street  for  the  construction  of 
a  surface  railroad  track,  or  its  reparation,  and 
to  open  that  street  for  the  introduction  of  a 
power  to  operate  the  road,  would  seem  to  be 
separate  and  distinct  things.  In  the  first,  the 
excavation'  ends  with  the  construction;  the  ma- 
terial of  the  street  is  replaced,  or,  in  lieu  of  it, 
some  other  substance,  which  restores  the  sur- 
face to  its  original  unbroken  condition  and 
usefulness,  and  leaves  all  below  the  surface  to 
such  uses  as  the  municipality  may  require. 
In  the  other  case,  as  the  record  discloses,  the 
cable  requires  a  conduit  of  mason  work,  the 
necessary  excavation  for  which,  on  a  straight 
stretch  of  road,  without  curves,  is  six  feet  wide 
and  from  four  to  five  feet  deep.  Where  there 
is  a  double  track  there  must  be  two  of  these 
trenches,  and  at  intervals  of  thirty-five  feet 
along  the  whole  distance  they  must  go  still 
deeper  for  drainage,  and,  where  there  are 
curves,  the  width  of  the  excavation  must 
be  at  least  from  twelve  to  fifteen  feet;  at 
a  comer  the  pit  will  be  thirty  feet  in  width; 
and  at  the  engine  houses,  whence  the  cable  ex- 
tends to  the  conduit  in  the  street,  it  will  be 
necessary  to  excavate  the  entire  street  from  the 
engine  room  out  to  and  beyond  the  ti-ack  fur- 
thest from  it. 

None  of  these  things  are  required  for  the 
construction  of  a  street  surface  railroad,  none 
of  them  pertain  even  to  its  operation.  They 
relate  to  some  act  or  thing  to  be  done  below  the 
surface.  Moreover,  the  entire  surface  is  never 
to  be  restored;  a  slot  opening  from  one  half  to 
five  eighths  of  an  inch  will  remain  through  the 
entire  length  of  each  track— an  opening  suffi- 
cient to  receive  the  calk  of  a  horseshoe  and  be 
the  occasion  of  Injury;  to  receive  water  and 
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communicate  frost  to  the  water  or  eas  pipes  or 
other  pipes  in  the  neighborhood  of  the  trenches. 
Other  conseqaences  follow.  It  is  enough,  how- 
ever, that  the  slot  furnishes  an  obstruction  to 
the  usual  and  ordinary  use  of  the  street  for 
traffic  and  travel,  whether  the  horse  moves 
along  or  across  the  track,  as  he  may  lawfully 
do. 

In  the  case  of  People  v.  Thompson,  98  N.  Y. 
6,  we  held  that  no  interference  with  the  streets 
of  the  city,  however  slight,  could  be  allowed 
in  the  absence  of  unmistakable  language  from 
the  Legislature  permitting  it.  Yet  it  is  the 
privileise  of  interference  by  excavation  in  those 
streets  in  the  manner  I  have  described  which 
the  relator  claims  as  a  right.  It  alone  was  the 
subject  of  its  application  to  the  commissioner, 
and  his  refusal  to  suffer  it  is  the  only  ground 
upon  which  the  writ  of  mandamus  was  in- 
voked; and  if  this  appeal  succeeds  the  only 
command  which  can  follow  is  that  the  relator 
be  permitted  to  go  on  and  make  that  excavation. 
There  is  no  other  question  at  issue. 

The  city  has  as  much  and  the  same  right  to 
deny  this  use  of  its  streets  as  a  private  owner 
would  have  to  dispute  the  use  of  his  property. 
Brooklyn  Steam  Trannt  Co,  v.  Brooklyn,  78  i^ 
Y.  524.  Whence,  then,  does  the  relator  derive 
the  reason  for  its  contention? 

I  have  examined  with  the  greatest  interest  and 
care  the  elaborate,  and  upon  other  points  instruc- 
tive, brief  of  tbe  learned  counsel  for  the  relator, 
but  find  nothing  in  it  to  answer  the  question  I 
am  now  considering,  and  which  was  forcibly 
presented  by  the  learned  Judge  at  general  term 
and  in  the  most  explicit  terms  in  behalf  of 
the  respondent  upon  this  appeal. 

We  are  referreo  to  no  express  words  confer- 
ring the  power  sought  to  1^  exercised,  nor  to 
any  words  in  the  grant  or  the  Act  of  1850, 
from  which,  if  the  law  permitted  it,  an  infer- 
ence to  that  effect  could  be  drawn  by  the  exer- 
cise of  the  greatest  ingenuity.  On  tbe  contrary, 
every  word  and  condition  is  against  it. 

I  do  not  think  that  tbe  General  Railroad  Act 
(Laws  1860,  chap.  140)  has  any  application  to 
the  relator's  road.  If  it  had,  it  is  difficult  to 
see  any  reason  for  the  provisions  of  the  Act  of 
1854  (chap.  140)  relative  to  the  construction  of 
railroads  in  cities,  or  the  Act  of  1860  (chap. 
10),  relative  to  railroads  in  the  City  of  New 
York,  or  many  subsequent  ones  relating  to  the 
same  matter. 

But  assuming  that  it  does  apply,  we  are  re- 
ferred only  to  so  much  of  it  as  declares  (sec.  28, 
subd.  7),  that  every  corporation  formed  under 
its  provisions  shall  have  power  "to  take  and 
convey  persons  and  property  on  their  railroad 
by  tbe  power  or  force  of  steam,  or  of  animals, 
or  by  any  mechanical  power,  and  to  receive 
compensation  therefor."  What  has  that  to  do 
with  the  question  I  am  discussing,  viz.:  the 
right  of  the  relator  to  first  excavate  and  then 
build  in  the  streets  of  the  city  the  structure 
already  described,  without  the  consent  of  tbe 
city,  and  without  compensation  to  it? 

1  am  quite  unable  to  gather  any  intimation 
of  a  permission  to  the  relator  to  go  under  or 
beneath,  or  to  break  into  the  streets  even,  ex- 
cept for  the  necessary  purpose  of  laying  its 
tracks.  The  Act  (1850,  »upra),  whatever  else 
may  be  said  of  it,  relates  entirely  to  a  surface 
road,  and  might  as  well  be  invoked  as  authority 
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for  tunneling  the  streets  for  the  passage  of  tbe  re- 
lator's horses  attached  by  machinery  to  cars  as^ 
for  trenches  for  a  cable.  The  shaft  would 
differ  in  size  only.  Nothing  of  the  kind  is  per- 
mitted. 

By  the  Act  of  consolidation  relating  to  the 
City  of  New  York  (Laws  1882,  chap.  410)  it  is 
provided  that  the  common  council  shall  have 
power,  among  other  things,  "to  regulate  the 
opening  of  street  surfaces,  the  laying  of  ^as- 
and  water  mains,  the  building  and  repairing 
of  sewers,  and  the  erecting  of  gas-lights. "  Sec 
86,  subd.  5.  They  may  also  regulate  the  use 
of  the  streets  for  telegraph  posts  and  *  'other  pur- 
poses." '  Sec.  86,  subd.  8,  among  which,  when 
duly  authorized,  would  doubtless  come  the  one 
proposed  by  the  relator;  and  by  section  322,  a 
removal  of  a  pavement,  or  of  a  street  surface, 
for  any  purpose,  is  forbidden  until  a  permit 
is  first  obtained  from  the  department  of  public 
works.  The  exercise  of  this  care  and  authority 
involves  Judgment  aad  discretion  on  the  part 
of  the  city  officers. 

As  construed  by  the  relator,  its  grant  requires 
the  abrogation  of  these  powers  and  duties,  and 
their  surrender  into  the  hands  of  a  private  cor« 
poration.  A  demand  so  extraordinary  and 
subversive  of  necessary  municipal  control 
should  be  yielded  to  only  when  required  by 
the  explicit  direction  of  the  Legislature.  We 
are  referred  to  none.  On  the  contrary,  the 
streets  in  the  City  of  New  York  are  so  regu- 
lated and  controlled  by  statute  that  the  fee  is- 
in  the  corporation  of  the  city,  in  trust,  indeed, 
that  the  same  be  kept  open  for  the  public 
But,  subject  to  that  obligation  and  the  ease- 
ments belonging  to  the  abutting  owner,  it  can 
be  deprived  of  no  use  of  its  surface,  or  the  soil 
beneath,  or  the  air  above  it,  save  by  its  own, 
consent,  or  the  action  of  the  Legislature,  and 
may  retain  the  exclusive  use  of,  and  have  protec- 
tion against  interference  with,  either,  to  the 
same  extent  that  a  private  person  might,  if  he 
owned  the  fee. 

But,  if  the  appellant's  claim  is  good,  this  is 
all  lost.  If  the  relator  may  occupy  so  much 
of  the  space  under  the  surface  of  the  street  as- 
is  now  intended,  why  may  it  not  occupy  to  tbe 
same  depth  under  the  entire  surface  of  the 
street  from  curbstone  to  curbstone,  nay,  even 
to  the  inner  edge  of  the  sidewalk;  and,  if  to  the 
depth,  now  claimed,  why  not  still  deeper,  to 
the  entire  exclusion  of  its  use  for  the  various 
purposes  to  which  tbe  city  authorities  now  in 
fact  apply  the  streets,  and  such  other  purposes^ 
as  the  necessities  of  a  city  demand,  and  the  in- 
vention of  its  people  supply,  and  thus  the  grant 
of  an  easement  upon  the  surface  of  the  street 
be  so  expanded  as  to  take  in  whatever  may  be 
below  its  surface? 

That  the  present  claim  is  for  a  road,  as  to  one 
part  surface,  and  as  to  another  pturt  subter- 
ranean, will  not,  even  if  successful,  conclude 
the  relator  from  going  deeper,  and  putting  the 
whole  under  ground,  or  even  from  laying  a  new 
track  beneath,  still  retaining  the  one  upon  the 
surface. 

It  is  claimed,  however,  that  under  the  gen- 
eral grant  of  the  Act  of  1850  (%  28,  mipra} 
cable  power  may  be  used;  and  it^  shown  that 
at  about  the  time  of  the  passage  of  the  resolu- 
tion of  the  common  council  It  was  publicly 
known  that  cars  were  in  some  cases  moved  by 
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cable.  The  affidavits  in  this  case  disclose  that 
fact;  but  they  also  state  that  the  cable  system 
then  ID  use  was  made  effective  by  "cables  fast- 
ened to  the  end  of  the  c^,  and  running  along 
the  surface  of  the  road  bet  ween  the  rails,"  with 
power  supplied  by  a  stationary  engine. 

Should  such  a  contrivance  be  resorted  to  by 
the  relator,  its  maintenance  would  be  less  as- 
tonishing and  more  plausible  than  is  the  asser- 
tion of  the  present  claim.  Yet  it  would  be  in- 
admissible. Such  a  device,  however,  does  not 
concern  the  system  which  the  relator  now  seeks 
to  apply. 

The  inquiry  in  such  a  case  would  also  be 
pertinent,  why,  if  such  was  the  intent  of  legis- 
lation as  early  as  1850,  it  should  be  thought 
necessarv,  in  1866,  for  the  Legislature  to  pass 
an  Act  (Laws  1866,  chap.  697)  supplementary 
to  that  of  1850,  authorizing  the  formation  of 
companies  to  construct,  maintain  and  operate 
a  railway  for  the  conveyance  of  persons,  etc., 
••by  means  of  a  propelling  rope  or  cable  at- 
tached to  stationary  power,  but  giving  no  au- 
thority*, eipressly  or  by  implication,  to  do  the 
things  now  sought  for  by  the  relator f  My  con- 
clusion is  that  a  permanent  structure  below  the 
surface  is  not  covered  by  the  ^rant  for  a  track 
to  be  placed  on  the  surface,  with  a  temporary 
opening  for  its  necessarv  foundation;  ana  hence 
that  the  occupation  of  the  street  by  the  pro- 
posed structure  of  the  relator  is  not  within 
any  right  acquired  by  the  resolution  on  Van 
S(Jiaick'B  contract,  as  confirmed  by  the  Act  of 
1864,  and  that,  if  allowed,  it  would  be  subver- 
sive of  the  rights  of  the  city. 

This  view  of  the  relator's  case  makes  it  un- 
neceasary  fo  inquire  whether  the  declaration 
contained  in  the  grant,  that  ''no  steam  power 
be  used  on  any  part  of  the  road  for  propelling 
cars,'*  operates  as  a  prohibition  against  the  sysr 
tern  sought  to  be  introduced  by  the  relator,  and 
for  which  alone  excavations  are  necessary. 

I  am  not  much  impressed  by  the  argument 
of  the  appellant  that  the  pubflc  welfare  and 
comfort  require  an  assent  to  the  relator's  de- 
mand. That  is  a  question,  however,  to  be  ad- 
dressed to  the  Legislature,  or  the  city  author- 
ities, or  both.  There  is  no  reason  to  depart 
from  the  general  doctrine  already  adverted  to, 
that  whenever  privileges  are  granted  by  the 
Legislature,  and  the  grant  comes  under  review 
in  the  courts,  such  privileges  are  to  be  strictly 
oonstmed  against  the  corporation,  and  in  favor 
of  the  public;  and  that  nothing  passes  but 
what  is  granted  in  clear  and  explicit  terms. 
Biee  v.  Sinnewta  A  N.  W,  R.  Co.  66  U.  S.  1 
Black,  858  [17  L.  ed.  147]. 

It  was  applied  in  this  court  in  the  case  of 
Pwple  V.  T/iampson,  already  referred  to,  where 
an  application  was  made  for  a  mandamus  re- 
qujrmg  a  permit  to  be  given  to  enable  the  trus- 
tees orthe  Brooklyn  Bridge,  to  enter  upon  cer- 
tain streets  for  the  purpose  of  laying  the 
foundation  for  columns  necessary  for  the  com- 
pletion of  that  great  public  work  according  to 
the  plans  adopted.  The  writ  was  granted,  but 
on  appeal  to  this  court  the  order  was  reversed 
npon  the  ground  that  the  commissioners  of 
pubHc  worls  bad  no  authority  to  grant  the  re- 
(jvired  permit,  and  that  the  court  below  erred 
in  allowini^  the  mandamus. 

In  replying  to  the  consideration  addressed  to 
ufl  as  to  the  many  and  obvious  advantages  of 
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the  completed  work  to  the  two  cities  and  their 
inhabitants,  we  held  that  courts  were  not  at 
liberty  to  consider  the  benefits  arising  from  the 
plan  of  the  relators,  or  the  necessity  and  im- 
portance of  carrying  it  into  effect  for  the  bene- 
fit of  the  public,  and  that  such  considerations 
should  have  no  place  in  determining  questions 
of  the  character  of  the  one  now  before  us.  We 
also  said  that  the  streets  of  New  York  .  .  . 
must  remain  and  be  used  as  such,  and  for  no 
other  purpose,  until  otherwise  directed  by  leg- 
islative enactment,  and  that  without  this,  no 
authority  exists  for  their  invasion.  It  is  poa- 
sible  that  such  a  change  in  the  character  of  the 
street  as  the  relator  proposes  to  make,  would 
be,  as  it  claims,  a  public  benefit;  but  the  priv- 
ilege to  make  it  will  be  followed  by  great  pri- 
vate advantage,  and  it  may  be  that  the  city 
will  obtain  compensation  for  granting  it.  The 
opportunity  to  do  so  should  not  be  taken  from 
it,  nor  the  violation  of  rights  which  belong  to 
the  public  justified  upon  a  forced  and  un- 
natural construction  of  words  which  of  them- 
selves have  no  such  consequence. 

I  cannot  close  this  opinion  in  more  appropri- 
ate words  than  those  used  in  Bex  v.  Ward,  4 
Adol.  &  EL  884,  and  applied  in  Davis  v.  2^ew 
York,  14  N.  Y.  525,  in  both  of  which  cases  an 
argument  similar  to  that  of  the  relator  was  ad- 
vanced, and  in  the  first  case  answered  by  the 
declaration  of  Denman,  Ch,  J.,  that  "No  great- 
er evil  can  be  conceived  than  the  encourage- 
ment of  capitalists  and  adventurers  to  interfere 
with  known  public  rights,  from  motives  of  per- 
sonal interest,  on  the  speculation  that  the 
chances  made  may  be  rendered  lawful  by  ulti- 
mately bein^  thought  to  supply  the  public 
with  something  better  than  what  they  actually 
enjoy.  There  is  no  practical  inconvenience  in 
abiding  by  the  opposite  principle,  for  daily  ex- 
perience proves  that  great  and  acknowledged 
public  improvement  soon  leads  to  a  correspond- 
ing change  in  the  law,  accompanied,  however, 
with  the  first  condition  of  being  compelled  to 
compensate  any  portion  of  the  public  which 
may  suffer  for  their  advantage." 

The  order  of  the  Govrt  below  should  be  affl/rmed, 
with  costs, 

Rag^r,  Ch.  J.,  and  Andrews  and  Finekt 
JJ.,  concur. 

Early »/.,  dissenting: 

The  sole  question  tor  our  determination  in 
this  case  is  whether  the  Third  Avenue  Railroad 
Company  has  the  right  to  substitute  for  horses 
the  cable  system  for  moving  its  'cars  over  its 
road.  This  right  is  disputed  by  the  defendant 
representing  the  City  of  New  York.  On  the 
first  day  of  January,  1853,  the  city  granted  to 
Van  Schaick  and  others,  whom  we  will  call 
the  ''projectors,"  the  right  to  lay  a  double 
track  for  a  railroad  in  certain  described  streets 
in  the  City  of  New  York;  and  in  the  grant  it 
was  provided  that  "no  steam  power  be  used  on 
any  part  of  the  road  for  propelling  cars." 

In  the  agreement  at  the  time  entered  into 
l)etween  the  projectors  and  the  city,  it  was 
stipulated  that  they  might  incorporate  them- 
selves under  the  General  Railroad  Act,  and 
thereafter  they  were  incorporated  under  the 
name  of  the  "Third  Avenue  Railroad  Com- 

The  grant  to  the  projectors,  and  through 
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them  to  the  Third  Avenue  Railroad  Company, 
was  confirmed  by  chapter  140  of  the  Laws  of 
1854,  and  chapter  10  of  the  Laws  of  1860. 
Under  its  grant  and  charter  the  company  laid 
down  a  double-track  railway  upon  the  surface 
of  the  streets  described,  and  its  cars  have  hither- 
to been  moved  by  horses. 

It  is  now  proposed  by  the  company  to  move 
its  cars  by  means  of  cables  passing  under  the 
surface  of  the  streets  between  the  rails  of  each 
track,  which  cables  are  to  be  operated  by  a 
stationary  steam  engine  located  upon  the  pri- 
vate property  of  the  company  outside  of  the 
street  lines.  It  is  contended  on  behalf  of  the 
defendant  that  the  stipulation  in  the  grant, 
that  "no  steam  power  be  used  on  any  part  of 
the  road  for  propelling  cars,"  forbids  the  mov- 
ingof  cars  by  cables  thus  operated. 

We  are  of  opinion  that  that  stipulation  would 
not  be  violated  by  the  substitution  of  the  cable 
svstem.  It  is  clear  that  the  parties  had  in  mind 
the  movement  of  cars  upon  the  railway  tracks 
by  steam  power  propellmg  locomotive  engines 
thereon,  and  the  purpose  was  to  ^ard  against 
the  annoyance  and  danger  which  mi^t  be 
produced  in  the  streets  by  the  operation  of 
such  engines.  There  was  at  that  time  in  this 
country  no  railroad  operated  by  what  is  now 
known  as  the  "cable  system,"  and  it  could  not 
have  been  within  the  comtemplation  of  the 
parties  to  condemn  or  prohibit  the  operation  of 
this  railroad  in  that  way.  It  is  not  the  stipu- 
lation that  no  steam  power  should  be  used  for 
"propelling  the  cars,"  but  it  is  that  no  steam 
power  should  be  used  "on  any  part  of  the  road," 
clearly  having  reference  to  the  movement  of 
cars  by  locomotive  steam  power  applied  upon 
the  road  itself.  Steam,  as  a  motive  power, 
was  not  prohibited;  but  its  use  upon  the  road 
was  prohibited.  With  that  exception  the  pro- 
jectors were  left  with  the  right  to  adopt  any 
safe,  practical  system  for  moving  their  cars. 

There  was  no  apparent  reason  for  forbidding 
the  use  of  a  stationary  steam  engine  to  be  op- 
erated upon  private  propertv  by  means  of  which 
the  cars  in  the  streets  coula  be  moved  without 
any  noise  or  annoyance  of  any  kind.  The  im- 
mediate power  which  moves  tbe  cars  under  the 
cable  system  is  the  moving  cable  attached  to 
the  cars.  It  is  true  that  the  steam  communi- 
cates power  to  the  cable;  but  it  is  the  cable 
power  that  moves  the  cars.  In  a  remote  sense 
it  may  be  said  that  it  is  the  power  of  steam  that 
moves  the  cars,  and  in  a  still  remoter  sense  it 
is  the  heat  that  produces  the  steam  which  fur- 
nishes the  power;  and  so  causes  mav  be  traced 
back  in  endless  succession,  constantly  approxi- 
mating the  first  cause.  But  in  construing  this 
agreement  we  must  hold  that  the  parties  bad  in 
mind  the  proximate,  immediate  cause,  and  not 
tbe  remote  one;  and  that  what  was  intended 
was  the  prohibition  of  the  operation  of  loco- 
motive steam  engines  upon  the  streets  in  the 
city. 

But  this  companv  had  not  only  all  the  powers 
conferred  upon  it  by  its  contract  with  the  city, 
but  all  the  powers  conferred  upon  it  by  the 
€h?neral  Railroad  Act  of  1850,  except  as  its 
powers  were  limited  and  restricted  by  its  agree- 
ment with  the  city.  By  subdivision  7  of  sec- 
tion 28  of  the  General  Railroad  Act,  every  cor- 
XX>ration  formed  thereunder  was  authorized  to 
take  and  convey  persons  and  property  on  its 
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'railroad  by  "tbe  power  or  force  of  steam,  or  ot 
animals  or  by  mechanical  power." 

That  section  clearly  confers  the  power  to  op- 
erate this  railroad  by  the  ^ble  system.  The 
cable,  as  applied  to  the  cars,  is  a  mechanical 
power,  and  it  is  moved  by  the  power  or  force 
of  steam;  and  hence,  if  the  right  of  this  com- 
panv depended  upon  that  section  alone,  there 
could  be  no  question  that  it  would  have  tbe 
right  to  move  its  cars  by  means  of  the  cable 
system.  Its  right  under  that  section  is  modi- 
fied only  by  the  stipulation  hi  the  agreement 
that  "  no  steam  power  be  used  on  any  part  of 
the  road;"  hence,  whether  we  test  the  rights  of 
the  company  by  its  grant,  or  by  its  charter,  or  by 
both  combined,  we  find  no  prohibition  against 
the  use  of  steam  power  communicated  by  a 
steam  engine  locatra  upon  private  property  out- 
side of  the  limits  of  the  streets. 

It  is  also  argued  that  the  railroad  company 
has  no  right  to  substitute  the  cable  system,  be- 
cause that  would  subject  the  streets  to  an  ad- 
ditional burden,  not  contemplated  by  the  agree- 
ment between  it  and  the  city.  There  is  noth- 
ing in  that  agreement  or  in  the  General  Railroad 
Act  which  forbids  it  to  increase  the  burden  to 
which  any  street  was  at  first  subjected.  It 
could,  from  time  to  time,  change  the  mode  of 
constructing  its  tracks,  the  shape  of  its  rails, 
and  the  number  of  cars  which  it  would  move 
through  the  streets.  It  was  not  limited  merely 
to  the  construction  of  a  "double  track  for  a 
railroad  upon  the  surface  of  the  streets."  It 
also  had  authority  to  operate,  and  was  bound 
to  operate,  the  railroad  when  constructed;  and 
that  authority  implied  the  right  to  operate  its 
road  by  any  customary,  usual  and  proper  meth- 
ods, and  to  subject  the  streets  to  such  burdens 
as  are  necessary  for  that  purpose. 

The  only  limitation  upon  its  right  is  that  no 
steam  power  shall  be  used  on  any  part  of  its 
road;  and,  subject  to  that  limitation,  it  has  the 
right  to  operate  its  road  upon  tbe  surface  of 
the  streets  by  any  usual,  customary,  or  proper 
method,  and  for  that  purpose  to  interfere  with 
the  soil  beneath  the  surface  of  the  streets  so  far 
as  may  be  necessarv,  provided  the  streets  be 
left  in  such  a  condition  as  answers  the  pubUc 
use  to  which  they  are  devoted  as  streets.  The 
language  used  in  the  contract  and  in  the  Gen- 
eral Railroad  Act  was  framed  in  an  age  of  great 
enterprise,  and  of  rapid  advance  in  science  and 
mechanism,  and  was  purposely  made  broad  and 
comprehensive,  so  that  new  and  improved  in- 
ventions for  moving  cars  might  be  brought  into 
use. 

It  is  true  that  in  the  construction  of  a  cable 
road  in  a  street  there  is  more  disturbance  of 
and  interference  with  the  soil  of  the  street  than 
in  the  construction  of  a  railroad  to  be  operated 
by  horses.  But  the  disturbance  and  interfer- 
ence are  not  much  greater,  and  after  the  cable 
road  has  been  completed  the  surface  of  the 
street  is  for  every  street  purpose  in  as  good  con- 
dition as  the  surface  of  a  street  upon  which  a 
horse  railroad  is  operated;  and,  indeed,  the  bur- 
den upon  the  street  Ls  less,  as  there  are  no  horses 
attached  to  the  cars  and  they  therefore  occupy 
less  space,  produce  less  annoyance  and  less  in- 
cumbrance upon  the  street,  than  cars  operated 
by  horses. 

So  far  as  there  is  interference  with  the  soil 
below  the  surface  of  a  street  it  is  not  perceived 
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that  it  can  produce  any  serious  mischief  or  harm 
to  any  interests  or  rishts.  So  far  as  it  may  in- 
terfere with  gas  or  water  pipes  or  other  appli- 
ances or  structures  beneath  the  surface  of  the 
streets,  they  are  to  be  replaced  or  moved  or  put 
in  position  at  the  expense  of  the  railroad  com- 
pany; and  the  papers  show  clearly  thai  it  is  a 
mere  matter  of  expense,  and  that  all  these  thines 
can  be  done  so  that  no  damage  or  mischief  will 
come  to  any  private  or  public  right  or  interest 
in  the  streets. 

Still  further,  no  serious  harm  can  come  from 
the  adoption  of  the  cable  system,  because  it  is 
provided  by  the  order  of  the  special  term  that 
the  work  shall  be  done  under  and  subject  to 
the  supervision  of  the  commissioner  of  public 
works,  who  mav  appoint  inspectors  of  the  work, 
to  be  paid  by  the  company,  and  that  the  work 
be  carried  on  in  conformity  with  such  reason- 
able rules  and  regulations  as  the  commissioner 
mav  establish  in  relation  to  doing  the  work, 
and  subject  to  such  orders  and  directions  as  he 
may  give  in  relation  to  the  manner  of  conduct- 
ing the  work,  and  the  interference  with  and 
distnrbanoe  of  sewers  and  water  pipes,  and  the 
repavement  and  restoration  of  suAace  of  the 
avenues  and  streets  in  which  such  work  shall 
be  done. 

It  is  also  provided  in  the  agreement  between 
the  projectors  and  the  city,  which  is  binding 
upon  the  company,  that  the  cars  should  be  run 
onder  such  prudential  directions  as  the  "  com- 
mon council  and  the  street  commissioners  may, 
from  time  to  time,  prescribe;  and  provided  also 
that  the  said  parties  shall  in  all  respects  com- 
ply with  the  directions  of  the  common  council 
in  the  building  of  the  said  railroad,  and  in  any 
other  matter  connected  with  the  regulation  of 
said  railroad;"  and  that  the  railroad  tracks 
should  be  laid  upon  a  good  foundation,  with  a 
grooved  rail,  or  such  other  rail  as  should  be 
approved  by  the  common  council  and  the  street 
commissioners. 

Thus  a  large  power  of  regulation  and  control 
of  the  railroad  and- its  operation  is  reserved  by 
tbe  common  council;  and  in  the  order  of  the 
special  term  and  in  the  contract  there  is  ample 
power,  even  without  application  to  the  Legis- 
lature, to  guard  against  injury  to  any  public  or 
private  interests  by  the  substitution  of  the  cable 
system  as  desired  by  the  company. 


But  if  there  is  a  lack  of  power  in  the  com- 
mon council  of  the  city  to  protect  the  city  and 
the  public,  and  to  secure  for  them  such  rights 
and  privileges  as  under  the  circumstances  should 
properly  belong  to  them,  there  is  ample  power 
m  the  Legislature,  by  amendment  or  alteration 
of  the  company  charter,  to  accomplish  such 
ends.  Streets  are  primarily  for  pubuc  use,  and 
are  devoted  to  travel  and  the  transportation  of 
persons  and  property;  and  it  has  frequently 
been  held  that  a  street  railway  is  not  inconsist- 
ent with  such  public  use,  but  in  aid  thereof. 
By  the  substitution  of  tlie  cable  system  the 
streets  would  not  be  devoted  to  another  or  dif- 
ferent public  use,  but  to  the  same  public  use, 
to  wit:  the  operation  of  a  street  railway.  New- 
ell V.  Minneapolis,  L,  dt  M.  R.  Co.  35  Minn. 
112. 

The  fact  that  the  company  has  hitherto  used 
the  power  of  horses  for  moving  its  cars  does  not 
forbid  the  substitution  of  some  other  power. 
A  railroad  company  has  at  all  times  the  option 
to  change  the  motive  power  used  for  moving 
its  cars,  and  that  option  is  not  lost  by  its  exer- 
cise once  or  oftener.  McCartney  v.  Chicago  4t 
E,  R.  Co.  112  111.  611. 

It  is  immaterial  for  the  present  purpose  that 
the  right  to  substitute  the  cable  system  is  a  very 
valuable  one  to  tbe  company,  for  which  it  oould 
afford  to  pay  if  it  did  not  already  possess  it.  If 
it  has  the  right  it  may  exercise  it,  subject  to 
such  restrictions,  regulations,  limitations  and 
burdens  as  the  common  council  and  the  Legis- 
lature may  legally  and  constitutionally  impose. 

It  is  certainly  a  consideration  entitled  to  some 
weight  that  a  majority  of  the  owners  of  prop- 
erty along  the  line  of  this  railroad,  who  are 
mos^  interested  in  its  operation,  and  would  be 
most  annoyed  and  injured  by  the  substitution 
of  the  cable  system  if  there  should  be  any  in- 
creased annoyance  or  injury  therefrom,  lavor 
the  substitution. 

We  are,  therefore,  of  opinion  that  the  relator 
has  the  right  to  substitute  the  cable  system,  as 
proposed  by  it,  for  the  movement  of  its  cars,  in 
the  place  of  horses,  and  that  the  order  of  the 
General  Term  should  be  reversed,  and  that  of 
the  Special  Term  affirmed,  with  costs. 

PeeUukm  and  Gray,  JJ.y  concur  in  this 
dissent. 
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1.  The  Iket  tlutt  a.  Juror  who  sat  in  a  crlmi- 
nal  ease  'fras  also  a  member  of  the 
I  iary  by  which  the  blU  was  found  will 


not  sustain  a  motion  to  arrest  Jud^rment,  where 
no  objection  to  the  Juror  was  made  on  the  trial. 

2.  A  Justice  of  the  peace  has  exclusive  Ju- 
risdiction of  cases  of  petit  larceny,  since 
tbe  Act  of  1887,  fixing  the  punishment  for  that  of- 
fense,wlthin  the  limits  mentioned  In  section  19  of 
tbe  South  Carolina  Constitution,  providing  that 
all  olfenses  less  than  felony,  in  which  the  punish- 
ment does  not  exceed  a  fine  of  SlOO,  or  imprison- 


NOTB.— £jr  post  f€beU>  lav» ;  what  are. 

Tbe  provisions  of  the  Constitution,  prohibiting 
tbe  passage  of  ex  pott  facto  laws  applies  only  to  leg- 
islation oonoomlng  crimes.  Re  Sawyer,  ISi  V,  S. 
»0  (a  L.  ed.  402). 

The  words  ex  pott  fatto  retate'exclusively  to  a  law 
which  renders  an  act  punishable,  which  was  not 
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punishable  at  the  time  it  was  committed  (Smith  v. 
Cookrill,  78  U.  8.  6  WalL  756, 18  L.  ed.  973 ;  Calder  v. 
Bull,  8  (J.  S.  8  Dull.  886, 1  L.  ed.  648;  Gut  \.  Minne- 
sota, 76  U.  S.  9  Wall.  88, 19  L.  ed.  674;  lU  Dorsey,  7 
Port  (Ala.)  293;  Fletcher  v.  Peck,  10  U.  S.  6  Cranoh, 
87, 3  L.  ed.  168 ;  Cummings  v.  Mo.  71  U.  S.  4  Wall.  8ftS, 
18  L.  ed.  866) ;  or  which  renders  an  act  punishable  in 
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ment  for  thirty  dayv,  shall  be  tried  BummarUy  be- 
fore a  Justice  of  the  peace,  etc 

S.  A  statute  tnuurfterrln^  Jurlsdietiim  from 
one  court  to  another  is  not  such  an  ex  po$t  facto 
law  as  will  forbid  the  new  tribunal  from  taking 
Jurisdiction  of  an  offense  committed  prior  to  the 
statute. 

4  A  statute  ^«— <»«<»i»<-g  the  degree  of 
mmlshiiieiit  for  an  offense,  but  making  no  al- 
teration in  the  kind  of  punishment,  must  govern 
in  thereafter  imposing  punishment  for  an  offense 
committed  prior  to  its  passage. 

(February  8, 188B.) 

APPEAL  by  defendant,  from  a  judgment  of 
the  General  Sessions  Circuit  Court  of  Beau- 
ford  County  convictinghim  upon  an  indictment 
for  petit  larceny.     Reversed. 
The  facts  sufficiently  appear  in  the  opinion. 
Mr,  William  N.  Hey  ward  for  appellant. 
Mr.  W.  Pernr  Murphy,  Solicitor  of  Sec- 
ond Circuit,  for  the  State,  appellee. 

Melver,  J.,  delivered  the  opinion  of  the 
court; 

The  appellant  was  convicted,  in  the  court  of 
sessions,  of  petit  larceny,  alle^d  to  have  been 
committed  on  the  6th  day  of  JNovember,  1^6, 
and  was  sentenced  to  imprisonment  in  the  peni- 
tentiary, at  hard  labor,  for  the  term  of  one 
year. 

The  prosecution  was  commenced  on  the  7th 
of  June,  1887,  and  the  true  bill  was  found  at 
September  Term,  1887,  but  the  trial  was  had  at 
February  Term,  1888,  after  the  pas8tu;e  of  the 
Act  of  the  28d  of  December,  1887(19  Stat.  819), 
amending  the  law  in  respect  to  the  punishment 
of  the  offense  of  petit  larceny,  whereby  it  was 
declared  that  a  person  convicted  of  thatofEense 
should  '*be  punished  by  imprisonment  in  the 
county  Jail  for  not  more  than  thirty  days,  or 
by  a  fine  of  not  more  than  $100." 

After  verdict,  and  before  sentence,  the  de- 
fendant moved  to  arrest  the  judgment  upon 
these  grounds:  (1)  because  one  of  the  jurors 
who  rendered  the  verdict  in  this  case  was  a 
member  of  the  grand  jury  by  which  the  bill 
was  found;  which  fact  was  not  known  to  de- 
fendant or  his  counsel  until  after  the  jury, 
charged  with  the  trial  of  this  case,  had  been  im- 
paneled; (2)  because,  since  the  passage  of  the 
above  cited  Act  of  1887,'  the  court  of  sessions 
had  no  jurisdiction  of  the  case. 


The  motion  in  arrest  of  judgment  having  been 
overruled  and  sentence  passed,  as  above  stated, 
defendant  appealed  upon  the  grounds  taken  in 
arrest  of  judgment,  and  upon  the  further  ground 
that  the  Circuit  Judge  erred  in  imposing  a  pun- 
ishment in  excess  of  that  provided  for  by  law. 

The  fact  that  one  of  the  jurors  who  tried  this 
case  was  also  a  member  of  the  grand  jury  which 
found  the  bill  was  made  to  appear  by  the  affi- 
davits of  defendant  and  his  counsel  as  well  as 
that  of  the  juror  in  question;  and  it  also  ap- 
peared from  the  first  two  affidavits  that  this 
tact  was  not  known  to  defendant  or  his  counsel 
until  after  the  jury  were  impaneled,  and  the 
evidence  had  been  taken.  But  it  was  not  made 
to  appear  by  affidavit  or  otherwise  that  this  fact 
could  not  have  been  discovered  by  due  diligence 
in  time  to  have  enabled  the  defendant  to  chal- 
lenge the  juror  for  the  cause  stated. 

Waiving  this,  however,  and  assuming  that 
the  fact  would  not  have  been  discovered  by  the 
use  of  due  diligence,  we  do  not  think,  under 
the  authorities  in  this  State,  that  the  first  ground 
can  be  sustained. 

There  can  be  no  doubt  that  the  fact  that  a 
juror  has  served  on  the  grand  jury  which  found 
the  bill  furnishes  a  good  ground  for  challenge; 
but  if  the  objection  is  not  taken  at  the  proper 
time  the  accused  may  lose  the  benefit  of  it,  as 
such  an  objection  is  not  usually  available  on  a 
motion  for  a  new  trial  (1  Bishop,  Crina.  Proc. 
Isted.  §  778);  the  general  rule  being  universally 
recognized  that  that  which  was  a  cause  of  chal- 
lenge to  a  juror  shall  not  be  made  the  ground 
for  a  new  trial. 

It  is  true  that  in  some  of  the  cases  elsewhere 
an  exception  to  this  rule  has  been  recognized, 
and  it  has  been  held  that  where  the  fact  con- 
stituting the  cause  of  challenge  is  not  known  to 
the  accused  in  time  for  him  to  exercise  that 
right,  and  could  not,  by  due  diligence,  have 
been  discovered,  especially  where  the  objection 
goes  to  the  moral  capacity  or  impartiality  of 
the  luror,  it  may  constitute  a  ground  for  a  new 
trial.  See  an  elaborate  review  of  the  cases  in 
Hotting&ioarth  v.  Duane,  Wall.  Sr.  147. 

But  an  unbroken  series  of  cases  in  this  Stale, 
from  the  earliest  period  of  our  judicial  historr 
down  to  the  present  time,  shows  that  no  such 
exception  has  ever  been  recognized  here:  Siate 
V.  Quarrel,  2  Bay.  150;  State  v.  (TDrimxM,  2 
Bay,  158,  in  which  the  very  same  ground  which 
is  here  taken  was  presented,  to  wit:  that  one  of 


a  manner  different  from  the  punishment  awarded 
at  the  time  it  was  oommltted.  Hartingr  v.  People, 
22  N.  Y.  06;  Shepherd  v.  People,  26  N.  Y.  406;  Rtate 
v.  McDonald,  20  Bfinn.  186 ;  U.  8.  v.  Gibert,  2  Sumn. 
101 ;  State  v.  Salomons,  Blley,  99.  So,  a  statute  add- 
ing penalties  and  Institutlnir  new  methods  of  pro- 
ceeding cannot  be  applied  to  prior  offenses.  Miles 
v.  State,  40  Ala.  89 ;  Moore  v.  State,  Id.  49 ;  Stephen 
V.  State,  Id.  67 ;  Miller  v.  State,  Id.  64.  See  note  to 
Anderson  v.  0*I>onne]l,  1 L.  R.  A.  682. 

A  statute  which  deprives  a  man  of  his  estate,  or 
any  part  of  it,  for  a  crime  which  was  not  declared 
to  be  an  offense  by  any  previous  law,  is  an  er  poet 
faeU>  law  and  void.  Fletcher  v.  Peck,  10  U.  S.  6 
Cranoh,  87  (8  L.  ed.  162). 

So,  a  test  oath  required  of  a  priest  as  a  condition 
for  exercising  the  functions  of  his  office,  to  the  ef- 
fect that  he  had  always  been  loyal,  is  unconstitu- 
tional. Cummings  v.  Mo.  71  U.  S.  4  Wall.  277  (18  L. 
ed.  886);  Pierce  v.  Oarskadon,  88  U.  S.  16  Wall.  284 
t21  L.  ed.  278). 
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What  are  not. 

The  term  ex  poet  facto  does  not  apply  to  criminal 
procedure.  People  v.  Mortimer,  46  Old.  114;  Fenr 
V.  Ck>m.  8  Gratt.  688 ;  Walston  v.  €X>m.  16  B.  Mon.  16 : 
State  V.  Manning,  14  Tex.  402. 

So,  a  statute  which  simply  enlarges  the  class  of 
persons  who  may  testify  is  not  ex  poet  faeta.  Hopt 
V.  Utah,  110  U.  S.  674  (28  L.  ed.  262). 

A  statute  operating  on  the  forms  of  prooeedinar 
is  not  ex  poet  facto  (State  v.  Sears,  PhiL  L.  (N.  C.> 
146 ;  Com.  v.  Bean,  Thach.  Cr.  Ou.  86) ;  or  changinr 
the  mode  of  summoning  Juries  (Perry  v.  Oom.  S 
Gratt.  682) ;  or  allowing  the  State  a  certain  number 
of  peremptory  challenges  (Walston  r.  Com.  16  B. 
Mon.  16;  State  v.  Ryan,  18  Minn.  870) ;  or  redudnir 
the  number  of  such  challenges  (Reynolds  v.  Statew 
1  Ga.  222) ;  or  a  statute  allowing  counsel  for  the 
State  to  open  and  close  the  argument,  instead  ot 
alternating.   People  v.  Mortimer,  46  Old.  114. 
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the  JUTOT8,  who  tried  the  case  has  served  on  the 
4^rand  jury  which  foaad  the  bill,  and  it  was 
overruled;  State  v.  /W«r,  2  Nott  &  McC.  261; 
BiUis  V.  State,  2  McCord,  L.  12;  Jo9ey  v.  Wil- 
mington  d  if.  B,  Co.  12  Rich.  L.  134,  in  which 
it  was  held  that  a  cause  of  challenge,  going  to 
the  impartiality  of  the  Juror,  not  known  to  the 
party  until  after  verdict,  furnished  no  ground 
ior  a  new  trial;  Bolandv,  OreenvilUAU.R.  Co, 
12  Rich.  L.  868,  in  which  it  was  held  that  the 
fact  that  a  juryman  had  an  interest  in  the  cause 
which  was  not  known  to  the  party  in  time  to 
•challenge  him  furnished  no  ground  for  a  new 
trial;  and  finally,  Todd  v.  Gray,  16  S.  C.  685, 
in  which  the  foregoing  cases  were  recognized 
and  followed. 

The  next  question  is  that  presented  by  the 
second  ground  of  appeal— whether  the  court  of 
sessionA  could  take  jurisdiction  of  this  case 
after  the  passage  of  the  Act  of  1887,  herein- 
above cited.  There  can  be  no  doubt  that  the 
very  purpose  of  that  Act  was  to  invest  trial  jus- 
tices with  Jurisdiction  of  cases  of  petit  larceuy . 
'This  court  had  recently  decided,  in  State  v. 
Jenkins,  26  S.  C.  121,  that  a  trial  justice  had 
no  Jurisdiction  of  a  case  of  petit  larceny,  be- 
•cause  there  was  no  law  limiting  the  punish- 
ment of  that  offense  to  $100  fine  or  thirty  days' 
imprisonment;  and  the  manifest  object  of  the 
Act  in  so  limiting  the  punishment  of  that  of- 
fense was  to  bring  it  within  the  class  of  cases 
covered  by  section  19.  art.  1,  of  the  Constitu- 
tion, which  declares  that  "all  offenses  less  than 
felony,  and  in  which  the  punishment  does  not 
^exceed  a  fine  of  $100,  or  imprisonment  for  thirty 
'days,  shall  be  tried  summarily  before  a  justice 
<of  the  peace,  or  other  officer  authorized  by  law, 
on  information,  under  oath,  without  indict- 
ment or  intervention  of  a  grand  Jury,"  etc. 

Now,  as  it  has  been  settled  by  the  case  of 
StaU  V.  ViUebroion,  2  S.  C.  404,  recognized 
in  State  v.  Jenkins,  eupra,  that  a  trial  justice 
falls  under  the  terms  "other  officer  authorized 
by  law,"  as  used  in  the  clause  of  the  Constitu- 
iioo  just  quoted,  and  as  the  offense  of  petit 
larceny  has  heretofore,  by  section  2498  oif^  the 
General  Statutes,  been  dechured  a  misdemeanor, 
which  is  an  offense  "less  than  felony;"  and  as 
4he  punishment  of  the  offense  is  now,  by  the 
Act  of  1887,  limited  to  imprisonment  in  the 
<»anty  jail  for  not  more  than  thirty  days  or  a 
fine  not  more  than  $100,  itfoUows,  necessarily, 
Ibat  a  trial  justice  now  has  jurisdiction  of  the 
offense  of  petit  larceny. 

Bot  this  is  not  conclusive  of  the  present  case, 
ior  two  questions  yet  remain  to  be  determined : 
U)  whether  the  jurisdiction  thus  conferred  is 
exclusive,  or  concurrent  only  with  the  court  of 
«s8ioDs;  (2)  whether  a  trial  justice  can  take 
Jurisdiction  of  a  case  in  which  the  offense  was 
committed  before  such  jurisdiction  was  con- 
ferred. 

Ab  to  the  first  of  these  questions  we  think  it 
•clear  that  the  jurisdiction  is  exclusive.  The 
terms  in  which  the  jurisdiction  is  conferred  by 
the  section  of  the  Constitution  indicate  that 
-such  was  the  intention  of  the  framers  of  that 
instroment,  and  such  would  be  the  natural  in- 
terpretation put  upon  the  language  used  by  the 
people  who  ratified  it. 

"Shall  be  tried  sunmiarily  .  .  .  without  in- 
•dictment  or  intervention  of  a  grand  Jury,"  it 
.seems  to  us  necessarily  excludes  the  idea  that 
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such  cases  could  be  tried  in  the  court  of  ses- 
sions. But  we  need  not  pursue  the  argument, 
as  we  think  the  question  has  been  conclusively 
determined  by  adjudications  of  this  court. 

In  State  v.  MeKettrick,  14  S.  C.  846,  it  was 
held  that  trial  justices  have  exclusive  jurisdic- 
tion of  assaults  and  batteries  which  are  not  of 
a  high  and  aggravated  nature;  and  now,  since 
the  punishment  of  petit  larceny  has  been  re- 
duced to  the  limits  prescribed  in  the  above 
quoted  clause  of  the  Consiitution,  it  is  impossi- 
ble to  draw  a  distinction  between  that  case  and 
this,  so  far  as  the  question  of  Jurisdiction  is 
concerned,  for  the  decision  in  that  case  rested 
upon  the  ground  that  the  offense  of  assault 
and  battery  was  a  misdemeanor,  the  punishment 
of  which  had  been  reduced  to  the  limits  men- 
tioned in  the  19th  section  of  the  first  article  of 
the  Constitution. 

So,  also.  mStaUy,  Harper,  ^S.  C.  464,  it  had 
been  held  that  any  offense  falling  within  the 
terms  of  that  section  of  the  Constitution  was 
exclusively  within  the  jurisdiction  of  a  trial 
justice;  and  that  case  was  overruled  by  the  case 
of  State  V.  WUlianu,  13  S.  C.  546,  solely  be- 
cause the  punishment  of  petit  larceny  had  not 
then  been  limited  to  a  fine  of  $100  or  imprison- 
ment for  thirty  days.  Hence,  as  is  said  by 
Simpson,  Gh.  J.,  in  State  v.  Jenkins,  supra: 

'*lf  the  Qeneral  Assembly  had  since  limited 
the  punishment  of  petit  larceny,  as  mentioned 
in  article  1,  ^19,  this,  under  the  language  of 
the  section,  would  have  conferred  exclusive 
jurisdiction  upon  trial  justices." 

It  is  clear,  then,  that  trial  Justices  have, 
since  the  Act  of  1887,  exclusive  jurisdiction  of 
cases  of  petit  larceny. 

It  is  argued,  however,  that  if  this  be  so  then 
the  result  would  be  that  all  those  who  may 
have  committed  the  offense  of  petit  larceny 
prior  to  the  passage  of  the  Act  of  1887  would 
escape  punishment  altogether;  for,  if  the  court 
of  sessions,  which  formerly  had  exclusive  juris- 
diction of  such  offense,  has  been  deprived  of 
it  by  the  new  law,  that  court  could  not  now  try 
such  a  case;  and  it  could  not  be  tried  under 
the  new  law,  as  that  would  be  in  violation  of 
the  ex  post  facto  ciAuae  of  the  Constitution;  and 
it  \8  therefore  contended  that  the  Act  of  1887 
must  be  construed  as  applying  only  to  offenses 
committed  after  its  passage,  in  order  to  avoid 
such  a  result  But  to  place  such  a  construc- 
tion upon  the  Act  of  1887  would  involve  the 
necessity  of  interpolating  words  into  that  Act 
which  the  General  Assembly  has  not  seen  fit  to 
use;  and  this  the  courts  of  this  State  have,  in 
at  least  two  notable  instances,  declined  to  do, 
as  may  be  seen  by  reference  to  the  cases  of 
Stater.  Taylor,  2  McCord,  L.  492,  and  StaU  v. 
Thanuu,  14  Rich.  L.  163,  where  the  very  result 
now  apprehended  actually  occurred  by  reason 
of  an  alteration  of  the  law  in  reference  to  the 
offense  of  horse  stealing  in  the  one  case,  and  in 
reference  to  cow  stealing  in  the  other,  in  neither 
of  which  cases,  just  as  in  this,  was  there  any 
provision  in  the  new  statute  confining  its  oper- 
ation to  offenses  committed  after  the  passage 
of  such  Acts. 

Even,  therefore,  if  the  consequences  appre- 
hended should  follow  from  the  effect  which  we 
think  must  be  given  to  the  Act  of  1887  of  de- 
priving the  court  of  sessions  of  jurisdiction  in 
a  case  like  this,  and  conferring  it  upon  a  trial 
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justice,  this  would  not  warraut  the  court  in 
supplying  what  is  supposed  to  be  an  omission 
in  the  Act. 

But  we  are  not  prepai'ed  to  admit  that  the 
transfer  of  jurisdiction  from  one  court  to  an- 
other is  such  an  ex  post  facto  law  as  would,  un- 
der the  Constitution,  forbid  the  new  tribunal 
from  taking  jiuisdiction  in  a  case  where  the 
offense  charged  was  committed  pnor  to  the 
transfer  of  the  jurisdiction. 

The  contrary  has  been  held  in  this  State  in 
the  case  of  State  v.  Sullivan,  2  S.  C.  286,  where 
it  is  said:  "It  has  been  expressly  held  that  a 
statute  creating  a  new  court,  or  conferring  a 
new  jurisdiction,  or  enlarging  or  diminishing 
the  powers  of  an  existing  court,  is  not  an  ex 
post  facto  law,"  citing  Wales  v.  Belcher,  8  Pick. 
508;  Com.  v.  Phillips,  11  Pick.  28.  See  also 
Emng's  Case,  5  Gratt.  701. 

We  need  not,  therefore,  enter  into  any  dis- 
cussion of  the  true  meaning  of  the  phrase  ex 
post  facto,  as  used  in  the  Constitution,  or  un- 
dertake to  show  in  what  cases  it  applies. 

Finally,  it  is  urged  that  the  punishment  pre- 
scribed by  the  Act  of  1887  cannot  be  imposed 
for  an  offense  committed  prior  to  its  passage. 
Here,  too,  we  are  relieved  from  the  necessity  of 
discussing  the  question,  as  the  point  has  been 
distinctly  adjudicated  by  a  decision  in  our  own 


State.  In  the  case  of  State  ▼.  Williams,  2  Rich. 
L.  418,  it  has  been  held  that  where,  after  a  con- 
viction of  forgery,  and  pending  an  appeal,  the 
Gkneral  Assembly  passea  an  Act  reducing  the 
punishment  of  that  offense  from  death  to  fine,, 
imprisonment  and  whipping,  the  punishment 
prescribed  by  the  new  Act  must  be  imposed, 
as  the  accused  could  not  be  punished  under  the 
law  as  it  stood  at  the  time  the  offense  was  com- 
mitted. 

It  is  quite  clear,  therefore,  that  the  third 
ground  of  appeal  is  well  taken,  as  the  Circuit 
Judge  erred  in  imposing  the  punishment  of  im- 
prisonment in  the  penitentiary  at  hard  labor  for 
the  term  of  one  year.  What  might  have  been 
the  effect  if  the  Act  of  1887  had  prescribed  a 
a  punishment  different  in  kind,  or  increased  in 
degree,  from  that  prescribed  by  the  old  law,  we 
need  not  now  consider,  as  the  new  law  make» 
no  alteration  in  kind,  and  diminishes  the  de- 
gree of  punishment. 

The  judgment  of  this  court  is  that  the  judg- 
ment of  the  Circuit  Court  be  reversed,  and  that 
the  case  be  remanded  to  that  court  with  in- 
structions to  remand  the  same  to  a  trial  justice 
for  trial. 

Siinpflon»  Ch.J,,  and  MeOowaov  J.,  con- 
cur. 
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Joseph  E.  JOY 

V. 

Henry  BITZER,  Appt, 
(....Iowa--) 

1.  Appellee*fl  additional  abstract  is  not  to 

be  taken  as  admitted,  although  not  denied  in 
terms,  where  Che  appellant  has  filed  a  oertlfled 
transcript  of  the  record,  with  a  statement  that  he 
has  done  so  because  the  correctness  of  his  ab- 
stract has  been  so  persistently  denied,  and  has 
attached  an  Index  of  the  transcript  and  abstract 
for  the  purpose  of  aidiuK  in  the  verification  of 
the  abstract  by  the  transcript. 

2.  A  translation  of  evidence  by  the  short- 
hand reporter  not  containingr  the  name  of 
the  cause  except  by  an  indorsement  on  the  out- 
side which  is  not  in  the  handwritinfr  of  the  re- 
porter, and  IS  not  referred  to  in  the  certificate, 
and  is  not  identified  in  any  other  manner,  is  not 


sufficiently  identified  to  become  a  part  of  the- 
record,  thougrh  inserted  in  the  proper  place  in  a 
skeleton  bill  of  exceptions. 

3.  Thonff  h  a  petition  may  be  subject  ta 
objecuon  beioause  an  action  for  fraud  and  one 
on  breach  of  warranty  are  set  out  in  each  county 
if  defendant  fails  to  moke  objection  the  court 
may  properly  submit  to  the  Jury  both  causes  of 
action  on  each  count. 

4.  A  gpener al  warranty  that  an  animal  is- 
sound  and  free  from  disease  li  necessarily  a. 
warranty  agrainst  diseases  of  all  kinds,  including- 
those  which  are  infectious  or  contag>ious,  and 
renders  the  warrantor  liable  for  damasres  caused 
by  the  communication  of  such  a  disease  to  other 
stock  with  which  the  animals  sold  are  properly 
placed  in  the  ordinary  course  of  business,  and 
also  for  such  other  damages  and  expenses  as  are 
the  direct  and  natural  result  of  the  breach  or 
warranty. 

{Reed,  Cb.  J.,  dissents.) 


NoTB. —Soie  of  chaJtUl;  general  warranty. 

A  general  warranty  does  not  apply  to  patent  and 
obvious  defects.  HiU  v.  North,  84  Vt.  e04;  Williams 
V.  Ingram,  21  Tex.  800;  Dillard  v.  Moore,  7  Ark.  166: 
McCk>rm1ck  v.  Kelly,  28  Minn.  187;  Vandewalker  y. 
Osmer,  65  Barb.  556;  Hudgins  v.  Perry,  7  Ired.  L. 
102:  Bennett  v.  Buchan,  76  N.  Y.  886:  Jordan  v.  Fos- 
ter, 11  Ark.  141;  Benjamin,  Sales,  Benn.  Notes, 
610-617.  See  Shupe  v.  Ck)llender,  1  L.  R.  A.  880, 
note. 

To  bring  the  case  within  this  rule,  the  defects 
must  be  discernible  by  an  ordinary  observer  exam- 
ining the  property  with  a  view  to  purchase,  and  not 
requiring  special  skill  to  detect  them.  Birdseye  v. 
Frost,  84  Barb.  887.  See  Meickley  v.  Parsons,  66 
Iowa,  68;  Yates  v.  Cornelius,  50  Wis.  615. 

It  does  not  usually  extend  to  defects  apparent  on 
simple  inspection,  requiring  no  skill  to  discover 
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them,  or  to  defects  known  to  the  buyen  but  the 
warranty  may  be  so  expressed  as  to  protect  the 
buyer  against  consequences  growing  out  of  apatent 
defect.    Storrs  v.  Emerson,  72  Iowa,  390. 

In  an  action  upon  an  alleged  warranty  of  a  mare, 
an  instruction  that  any  representation  as  to  her 
condition  that  seller  intended  buyer  should  rdy 
upon  as  a  fact  is  a  warranty  is  sufficiently  specific. 
Burnham  v.  Sherwood  (Conn.)  6  New  Eng.  Rep.  687^ 

A  temporary  and  curable  injury  existing  at  the 
sale,  but  which  does  not  at  the  time  injuriously 
ailect  the  natural  usefulness  and  fitness  of  ahor^ 
for  serv^ioe,  even  if  it  be  a  fault,  is  not  a  breach  of 
a  warranty  of  soundness.  Roberts  v.  Jenkins,  21 N. 
H.  116. 

Watranty  of  soundness  of  horse. 

The  fact  that  a  mare  sold  was  with  foal  is  no 
breach  of  warranty  that  she  was  **  all  right  every- 
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(January  80, 1889.) 

APPEAL  by  defendant,  from  a  Judgment  of 
the  Muscatine  County  District  Court  (Bren- 
nan,  J.),  in  favor  of  plaintiff  in  an  action 
brought  to  recover  damages  for  alleged  fraud 
and  breach  of  warranty  in  the  sale  of  certain 
ponies.     Affirmed. 

The  facts  sufficiently  appear  in  the  opinion. 

Mr.  J.  Garflkaddan  for  appellant: 

Me89r».  E.  W.  Tatloek.  Jayne  A  HolT- 
man  and  Cloud  A  Doran,  for  appellee. 

The  trial  court  adopted  the  true  rule  on  the 
breach  of  warranty  and  deceit,  as  set  forth  in 
SAerrad  v.  Langdon,  21  Iowa,  618. 

If  animals  sold  are  warranted  sound  and  are 
not  so,  but  have  an  infectious  or  contagious 
disease  which  they  communicate  to  others, 
where  the  parties  contemplate  their  being 
placed  with  other  stock,  the  loss  not  only  with 
respect  to  the  animals  purchased,  but  to  others 
to  whom  the  warranted  animals  communicate 
the  disease,  may  be  recovered,  as  well  as  the 
expense  of  taking  care  of  and  doctoring  them. 

2  Sutherland,  Damages,  435;  Oliphant, 
Hoises,  210,  211;  Bradley  v.  Rml,  14  Allen,  20; 
Lascelles,  Horse  Warranty,  2d  ed.  88. 

Robinson*  «A,  delivered  the  opinion  of  the 
court: 

The  petition  contains  two  counts.  In  the 
first  it  IS  alleged,  in  substance,  that  plaintiff 
purchased  of  defendant  twenty -three  ponies  and 
one  colt,  for  the  stipulated  price  of  $528;  that 
said  ponies  and  colt  were  represented  and  war- 
ranted to  be  sound  and  free  from  contanous 
and  infectious  diseases,  and  that  plaintiff  re- 
lied upon  said  representations  and  warranty  in 
making  the  purchase;  that  in  fact  said  animals, 
were  diseased  with  a  contagious  an(\  infectious 
disease,  from  which  fifteen  of  them  died;  that 
said  disease  was  communicated  to  othpr  stock 
of  plaintiff,  from  the  effects  of  which  one  horse 
ana  one  pony  died;  that  it  was  communicated 
to  members  of  the  family  of  plaintiff;  that  by 
reason  of  said  disease  plaintiff  was  put  to  ex- 
traordinary trouble  and  expense  in  the  treat- 
ment of  the  ponies,  and  for  extra  feed;  that 
plaintiff  lost  the  consideration  paid  for  said 
I>onies  by  reason  of  said  disease,  and  in  addi- 
tion has  suffered  loss  and  damage  to  his  prop- 
er^, including  stock,  and  to  his  family,  in  the 
snm  of  $825;  that  the  representations  concern- 
ing the  ponies  were  false  and  fraudulent,  and 
were  made  by  defendant  for  the  purpose  of 
cheating  and  defrauding  plaintiff. 


The  second  count  charges  the  sale  of  two 
ponies  to  one  George  M.  Benson  for  the  sum  of 
$80,  with  similar  representation  and  warranty, 
followed  by  results  of  a  like  character,  to  the 
damage  of  Benson  in  the  sum  of  $910;  that 

Jlaintiff  is  the  owner  of  the  claim  of  Benson, 
udffment  is  demanded  on  the  two  counts  for 
$2,1^,  with  interest  and  costs. 
The  Jury  returned  a  verdict  in  favor  of 

Slaintiff  for  $700,  on  which  judgment  wasren- 
ered. 

1.  Appellee  filed  an  additional  abstract  of 
the  record,  in  which  he  denies  that  the  evi- 
dence, and  rulings  on  the  admission  of  evi- 
dence, were  properly  preserved  and  made  a 
part  of  the  record;  and  denies  various  allega- 
tions of  the  abstract;  and  avers  that  there  is  no 
record  of  any  exception  taken  by  defendant, 
or  ruling  of  the  court  thereon. 

The  additional  abstract  also  asks  the  atten- 
tion of  the  court  to  the  transcript  of  the  record 
on  file.  Appellee  contends  that  his  additional 
abstract  has  not  been  denied,  and  that  it  must 
therefore  be  taken  as  admitted.  See  Hunter  v. 
De»  Moir*e$,  74  Iowa,  216;  Ferris  v.  Anderson, 
72  Iowa,  420;  Armstrong  v.  KilXen,  70  Iowa,  52. 

The  appellant  has  not,  in  terms,  denied  the 
additional  abstract,  but  he  has  filed  the  follow- 
ing "statement:"  "The  correctness  of  appel- 
lant's abstract  of  the  record  in  this  action  is  de- 
nied so  persistently  and  repeatedly  by  counsel 
for  appellee  that  the  appellant  has  caused  a 
full  transcript  of  the  record  of  the  cause  in 
the  district  coturt  to  be  made  and  certified  by 
the  clerk  of  the  court,  and  filed  in  this  court. 

This  is  followed  by  a  demand  that  the  costs 
of  the  transcript  be  taxed  to  appellee,  and  a 
reference  to  an  attached  index  of  the  transcript 
and  abstract,  "by  the  aid  of  which  all  material 
facts  and  points  for  the  verification  of  the  ab- 
stract can  be  readily  found  in  the  transcript.  "^ 

These  statements  are  not  found  in  connection 
with  an  argument,  but  are  included  in  a  sepa- 
rate paper. 

It  is  clear  that  the  contents  of  the  paper^ 
taken  together,  should  be  given  the  effect  of  a 
denial  or  the  additional  abstract.  The  correct- 
ness of  the  abstract  is  reaffirmed  by  necessary 
implication.  We  are  therefore  required  to  ex- 
amine the  transcript  to  determine  questions 
raised  as  to  the  contents  of  the  record. 

2.  Appellee  has  filed  a  mottoa  to  strike  from 
the  abstract  so  much  thereof  as  is  claimed  to 
be  the  evidence  in  the  case,  on  the  ground  thai 
it  was  not  properly  preserved,  identified  and 


way  for  livery  pamoees.^*  Whitney  v.  Taylor,  64 
Barb.  530;  Benjamin,  Sales,  Benn.  Notes,  61i. 

On  a  warranty  that  a  horse  is  all  ricrht,  except 
that  he  will  sometimes  shy,  a  recovery  may  be  had 
for  partial  blindnefls;  the  two  are  not  necessarily 
ayaonymoua.    Klngsicy  v.  Johnson,  48  Conn.  402. 

A  statement.  In  a  bill  of  sale  of  a  horse,  that  he 
was  **  considered  sound,"  was  held  not  to  import  an 
abeoluto  warranty.    Woson  v.  Rowe,  16  Vt.  525. 

Whether  **•  corns  ^^  In  a  honeys  foot  is  unsound- 
ness has  been  held  a  question  for  the  Jury.  Alex- 
ander r.  Button,  66  N.  H.  282. 

A  mere  cold,  controlled  by  ordinary  remedies,  is 
not  unaoandnesB.    Sprlngstead  y.  Lawson,  28  How. 

Pr.aoe. 

Lameness  may  or  may  not  be  unsoundness:  if 
permanent  It  Is;  If  only  accidental  and  temporary, 
ft  is  not.    Brown  v.  Bi^elow,  10  Allen,  242. 
SL.RA. 


"  Cribbingr "  is  an  unsoundness  (Washburn  v.  Cud- 
dlhy,  8  Gray,  480;  Walker  v.  Hoisln«rton,  48  Vt.  608); 
though  here  the  warranty  was  that  the  horse  was 
'*  sound  and  right."    Dean  v.  Morey,  83  Iowa,  120. 

A  horse  may  be  unsound  at  the  time  of  sale  If  he 
then  has  the  seeds  of  disease  (glanders),  though  it 
be  some  time  before  the  disease  becomes  developed 
in  its  most  offensive  form.  It  is  inchoate  glanders 
at  the  time  of  sale.  Woodbury  v.  Robbins,  10 
Cush.  620. 

The  disease  need  not  be  incurable  in  order  to  be 
an  unsoundness.  Thompson  v.  Bertnind,  23  Ark. 
7S1. 

In  Komegay  v.  White,  10  Ala.  266,  it  was  held 
that  any  disease  which  affects  the  value  of  the  ani- 
mal, whether  permanent  or  temporary,  is  an  un- 
soundness. Approved  in  Roberts  v.  Jenkins,  21  N> 
H.  110;  Benjamin,  Sales,  p.  612. 
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made  a  part  of  the  record,  and  asks  that  the 
original  papers  from  which  the  abstract  was 
made  be  examined.  We  have  caused  the  clerk 
of  the  district  coart  to  transmit  to  this  court 
the  shorthand  reporter's  translation  of  evidence, 
which  was  copied  in  the  transcript  of  the  rec- 
ord now  on  fife. 

It  appears  from  the  evidence  now  before  us 
that  the  bill  of  exceptions  signed  by  the  judge 
was  what  is  known  as  a  ''skeleton  bill." 

It  contains  the  following:  "The  plaintiff,  to 
sustain  the  issues  on  his  behalf,  introduced  the 
following  evidence,  as  shown  by  the  notes  of 
the  official  court  reporter  now  on  file  in  this 
cause,  and  the  said  reporter's  transcript  and  ex- 
tension thereof,  duly  certified  as  such  tran- 
script." (The  clerk  will  here  insert  said  official 
certified  transcript  of  said  evidence.) 

''It  also  contams  substantially  the  same  aver 
jnentB  in  regard  to  the  evidence  introduced  by 
defendant,  and  by  plaintiff  in  rebuttal.  The 
translation  certified  to  us  as  the  one  which  was 
copied  in  the  transcript,  does  not  show  the 
cause  in  which  the  evidence  was  given.  It 
commences  with  the  name  of  a  wUness,  and 
closes  with  a  certificate  of  the  shorthand  re- 
porter, as  follows: 

State  of  Iowa t  MmmoH-m  Co, 

I  [name],  reporter  of  the  District  Court  of 
Iowa  in  and  for  Muscatine  County,  hereby  cer- 
tify the  foregoing  to  be  a  full,  true  and  com- 
plete transcnpt  of  the  testimony  in  said  cause, 
from  my  shorthand  notes  thereof  on  file,  made 
according  to  the  best  of  my  ability.      [Signed.  ] 

This  certificate  was  written  on  the  inside  of 
the  last  leaf  of  the  translation.  On  the  outside 
was  indorsed  the  following: 

*'ln  DUtrtct  Court,  Joseph  E.  Joy  vs.  Hanry 
Bitter .  Transcript  of  Evidence  by  Official  Re- 
porter." 

This  was  written  in  short  lines  across  the 
ruled  ones,  in  the  manner  usually  adopted  for 
marking  folded  legal  papers,  but  was  not  in 
the  handwriting  of  the  shorthand  reporter,  and 
does  not  appear  to  have  been  referred  to  in  the 
certificate.  It  is  evidently  no  part  of  the  trans- 
lation, and  cannot  be  regarded  as  identifying  it. 

It  was  said  in  Hill  v.  HoUoway,  52  Iowa,  678, 
that  "The  testimony  should  be  so  immediately 
identified  as  to  render  it  certain  what  is  to  fe!e 
incorporated  into  the  transcript,  and  become  a 
part  of  the  record,  without  leaving  anything  to 
the  determination  of  the  clerk  or  the  parties." 
That  rule  has  been  approved  in  numerous 
cases  decided  by  this  court. 

The  clerk  cannot  be  permitted  to  exercise  a 
discretion  as  to  what  evidence  should  be  in- 
cluded in  the  transcript.  In  this  case  the  di- 
rection contained  in  the  bill  of  exceptions 
would  have  been  sufficient  had  the  translation 
shown  by  a  proper  caption,  or  by  a  statement 
in  the  reporter's  certificate,  that  it  contained 
the  evidence  given  in  this  case.  But  the  only 
showing  of  identity  is  contained  in  the  indorse- 
ment which  we  have  set  out.  That  was  made 
after  the  translation  was  completed,  and  is  not 
in  the  handwriting  of  the  reporter,  nor  even  of 
the  clerk.  In  our  opinion  Uie  translation  was 
not  identified,  and  the  motion  to  strike  the  evi- 
dence must  be  sustained.  PaUerwnvUle  Edu- 
cational InetiPuU  V.  Owrf (Iowa)  89  N.  W.  Rep, 
.^  94. 

R.A. 


8.  Each  count  alleged  a  cause  of  action 
founded  upon  fraud,  and  also  one  based  upon 
a  breach  of  warranty.  The  district  court  ruled 
that  plaintiff  would  be  entitled  to  recover  upon 
proof  of  either  of  these  causes  of  action.  It 
may  be  conceded  that  the  petition  was  vulner- 
able to  objection  on  the  ground  that  two  causes 
of  action  were  set  out  in  each  count;  but  the 
defendant  failed  to  make  the  objection.  The 
court,  therefore,  properly  submitted  to  the  jury 
both  causes  of  action  in  each  count. 

4.  The  court  charged  the  jury  as  follows: 
*'If  you  shall  determine  that  the  plaintiff  ia 
entitled  to  recover,  either  for  breach  of  war- 
ranty or  for  fraud,  you  will  finally  have  to  de- 
termine the  amount  of  his  damages,  the  rules 
in  regard  to  which,  in  my  judgment,  are  the 
same  in  either  case,  whether  of  warranty  or 
fraud  .  .  .  The  ordinary  and  matter-of-course 
rule  of  damage  in  such  a  case  is  that  the  plaint- 
iff is  entitled  to  recover  the  difference  between 
the  actual  value  of  the  proper^  in  the  condi- 
tion in  which  it  was  when  sold  and  what  it 
would  have  been  worth  if  the  warranty  or  false 
representation  had  been  true." 

The  court  also  charged  the  jury  that  there 
are  "other  kinds  of  special  or  extraordinarv 
damages,  sometimes  flowing  from  such  a  breach 
of  warranty  or  fraud,  which  the  partv  inlured 
may  recover  in  addition,  provided  he  shows 
himself  to  have  in  fact  sustained  them,  and 
they  appear  to  have  been  the  natural  and  rea- 
sonable consequence  of  the  defendant's  wroof 
or  breach  of  contract.  Several  such  kinds  c^ 
damage  are  claimed  by  the  plaintiff  in  this  case,, 
and  as  set  forth  in  his  petition." 

Other  portions  of  the  charge  were  designed 
to  aid  the  jury  in  determining  the  amount  of 
the  special  damages,  if  any,  which  they  might 
allow. 

The  jury  found  specially  that  the  sales  in 
question  were  made  with  a  warranty  that  the 
animals  sold  were  sound  and  free  from  disease, 
as  alleged  by  plaintiff,  and  that  the  warranty 
was  broken. 

The  appellant  contends  that  the  court  erred 
in  stating  the  rule  as  to  measure  of  damages  in 
cases  of  warranty;  that,  if  there  was  a  wal^ 
ranty,  the  evidence  shows  that  it  was  a  general 
warranty;  that  no  specific  disease  or  ailment 
was  mentioned  by  the  parties,  unless  something 
was  said  of  "  surfeit,"  and  that,  undera  geuena 
warranty,  the  limit  of  recovery  is  the  difference 
in  value  between  the  article  sold  as  it  actually 
was  and  what  it  would  have  been  had  it  been 
as  warranted,  and  that  the  rule  given  by  the 
court  applies  only  in  cases  involving  fraud. 

The  petition  alleges  that  the  animals  sold  to 
plaintiff  were  warranted  to  be  sound,  and  free 
from  any  contagious  or  infectious  disease,  and 
that  those  sold  to  Benson  were  warranted  to  be 
free  from  disease,  sound,  and  in  good,  healthful 
condition.  The  jurv  found  that  these  allega- 
tions were  true;  and  since  the  evidence  is  not 
before  us,  we  must  presume  that  it  sustains  the 
findings  of  the  jury. 

It  is  true  that,  as  a  general  rule,  the  measure 
of  damages  hi  an  action  brought  for  a  breach 
of  warranty  is  substantially  as  claimed  by 
counsel  for  appellant.  1  Seogwick,  Damages^ 
290. 

But  it  is  well  settled  that  in  some  cases  the 
aggrieved  party  may  recover  such  additional 
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sam  as  is  necessary  to  compensate  him  for  the 
direct  and  natural  consequences  of  the  injury. 
Id,  76.  291. 

'*  If  animals  sold  are  warranted  sound,  and 
are  not  so,  but  haYe  an  infectious  or  contagious 
disease,  which  they  communicate  to  others, 
where  the  parties  contemplate  their  being 
placed  with  other  stock,  the  loss,  not  onlY  in 
respect  to  the  animals  purchased,  but  to  others 
to  which  the  warranted  animals  communicate 
the  disease,  may  be  recoYcred,  as  well  as  the 
expense  of  taking  care  of  and  doctoring  them." 
2  Sutherland,  Damages,  485.  See  also  Oli- 
phant.  Horses,  211;  Finney  v,  Andnis,  41  Vt. 
640;  !darHh  y.  Wd)ber,  16  Minn.  419(611.  876); 
Smith  Y.  Green,  45  L.  J.  N.  S.  (C.  P.)  28; 
Bradley  Y,  Bea,  14  Allen,  20;  Packard  y.  Slack, 
32  Vt.  10. 

The  same  rule  applies  in  cases  of  sales 
effected  by  means  of  fraud.  Jeffrey  y.  Bigelow, 
18  Wend.  523;  Faris  y.  Letns,  2  B.  Mon.  875; 
ifewr»  Y,  Woods,  8  Coldw.  185;  Rose  y.  Wal- 
lace, 11  Ind.  118;  Wintz  y.  Morrison,  17  Tex. 
374;  M¥heeler  y.  BandaU,  48111. 182;  Parker  y. 
Marquis,  64  Mo.  88. 

The  cYidence  that  the  measure  of  damages  is 
the  same  in  cases  of  breach  of  warranty  and  of 
fraud  is  indicated  in  the  following  cases :  Page 
Y.  Parker,  48  N.  H.  871;  Bradley  v.  Bea,  14 
Allen,  20;  Sherrod  y.  Langdon,  21  Iowa.  519; 
LOees  y.  Boer,  8  Iowa,  870.  See  also  Sedgwick. 
Damages,  29i5  note  c;  Oliphant,  Horses,  211. 
It  has  been  held  that  the  right  of  recovery 
does  not  depend  upon  knowledge  on  the  part  of 
the  seller,  at  the  tune  of  the  safe,  that  the  pur- 
chaser designs  to  place  the  stock  purchased 
with  other  animals.  Sherrod  y.  Langdon, 
supra;  Packard  v.  Slack,  82  Vt.  12. 

So  far  as  we  can  determine  the  facts  of  the 
case  from  the  record,  the  portions  of  Uie  charge 
under  consideration  were  correct.  TTie  war- 
rantor of  animals  sold  should  be  held  liable  on 
his  ooYenants  for  all  the  direct  and  natural 
consequences  of  their  breach.  If  the  animals 
are  warranted  to  be  sound  and  free  from  dis- 
ease, and  are  not  so  in  fact,  the  warrantor 
should  be  held  liable  for  the  loss  ocoAsioned 
without  fault  on  the  part  of  the  purchaser,  b  y 
the  communication  of  the  disease  to  other  stock 
with  which  the  diseased  animals  are  properly 
placed,  in  the  ordinary  course  of  business,  and 
also  for  such  other  damages  and  expenses  as  are 
the  direct  and  natural  result  of  the  breach  of 
warranty. 

In  our  opinion,  it  is  not  material  that  the 
seller  does  not  know  that  his  warranty  is  false, 
nor  that  it  does  not  specify  any  kind  or  class  of 
diseases.  A  warranty  that  an  animal  is  sound 
and  free  from  disease  is  necessarily  a  warranty 
against  diseases  of  all  kinds. 

5.  Appelant  complains  of  the  refusal  of  the 
court  to  submit  to  the.  iury  certain  special  in- 
terrogatories asked  on  his  behalf.  In  answer 
to  this  complaint  it  \b  only  necessary  to  say  that 
the  information  sought  by  the  interrogatories 
refused  was  substantially  given  in  specml  find- 
ings returned  by  the  JurY  on  interrogatories 
submitted  by  the  court;  hence,  no  prejudice 
could  have  resulted  from  the  refusal.  .^  j_ 

6.  Numerous   questions   are  discussed   by  ciples  of  the  law, 
counsel  which  cannot  be  determined  without '  not  in  point. 
8  L.  R.  A. 


reference  to  the  evidence.  Since  that  is  not 
before  us,  such  questions  must  be  disregarded. 
We  have  examined  all  objections  not  already 
noted,  but  find  no  error  of  the  court  prejudicial 
to  appellant. 

T/te  judgment  of  the  District  Court  is  afflrmed. 


Reed,  Ch.  J.,  dissenting: 
I  dissent  from  the  holding  of  the  nuijority,  in 
the  fourth  paragraph  of  the  foregoing  opinion. 
If  the  case  rest^  alone  on  the  first  count  of  the 
petition,  I  would  be  satisfied  with  the  result 
reached.  That  count  alleges  the  breach  of  a 
warranty  against  contagious  diseases;  and,  as 
the  evidence  is  not  before  us,  we  must  presume 
that  as  to  that  allegation  the  instruction  was  * 
adapted  to  the  proof  before  the  jury. 

I  agree  that  where  the  vendor  of  domestic  ani- 
mals warrants  them  free  from  infectious  or  con- 
tagious diseases,  he  is  liable,  in  case  of  a  breach, 
for  the  injury  which  is  occasioned  bv  the  com- 
munication of  the  disease  to  other  animals  with 
which  those  sold  were  commingled.  But  the 
opinion  of  the  majority  goes  much  further  than 
that. 

The  second  count  alleges  the  breach  of  a 
general  warranty  of  soundness,  and  the  holding 
is  that  the  vendor  is  liable  under  such  a  war- 
ranty for  the  injury  occasioned  to  other  animals 
by  the  communication  to  them  of  the  disease 
with  which  those  sold  were  infected,  as  well  as 
for  the  difference  between  the  actual  and  war- 
ranted value  of  the  animals. 

I  do  not  agree  to  that.  The  action  is  on  the 
contract.  In  case  of  the  breach  of  a  contract, 
the  liability  of  the  covenantor  is  to  be  deter- 
mined with  reference  to  those  matters  which  the 
parties  are  presumed  to  have  had  in  mind  when 
they  entered  into  the  agreement  That  this  is 
the  general  rule  on  the  subject  will  not  be 
denial. 

When  the  vendor  in  the  sale  of  domestic  ani- 
mUs  warrants  them  free  from  infectious  dis- 
eases, the  injury  resulting  from  the  communi- 
cation of  such  diseases  to  other  animals  is  a 
matter  within  the  contemplation  of  the  parties. 
In  case  of  the  breach  of  such  warranty,  the 
Yendor  is  liable  for  an  injury  of  that  kind, 
because  it  is  the  very  injury  against  which  he 
warranted.  But  a  mere  general  warrantv  of 
soundness  is  different.  Such  a  warranty  relates 
simply  to  the  property  which  is  the  subject  of 
the  sale.  By  it  the  covenantor  undertakes 
simply  that  tne  property  is  of  a  certain  qualitY, 
and  that  he  will  answer,  in  case  it  proves  oth- 
erwise, for  the  difference  between  its  actual 
value  and  what  that  value  would  have  been  if 
it  had  been  as  warranted. 

The  consequential  damage  resulting  from  the 
communication  of  diseases  to  other  animals  is 
not  covered  by  the  terms  of  the  agreement. 
The  vendor  does  not  by  his  agreement  under- 
take to  answer  for  such  an  injury,  nor  does  the 
vendee  contract  for  indemnity  against  it.  It  is 
not  a  matter  within  the  contemplation  of  the 
parties  when  they  enter  into  the  agreement. 

Some  of  the  authorities  cited  in  the  opinion 

appear  to  sustain  the  view  of  the  majority,  but 

in  my  judgment  they  violate  elementary  prin- 

*  ■    ■  Others^  it  appears  to  me,  are 
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A  bill  in  equity  to  reform  a  policy  of  in- 
Borance  is  so  far  auxiliary  to  or  dependent  up- 
on an  action  at  law  upon  the  policy,  already 
commenced  by  the  same  plaintiff  acrainst  the  same 
defendant,  that  service  of  process  upon  counsel 
for  defendant  in  the  law  action  will  bind  defend- 
ant in  the  equity  suit  if  such  defendant  Is  not 
found  within  the  Jurisdiction  of  the  court  and 
has  no  other  aerent  therein  upon  whom  service 
may  lawfully  be  made. 

(March  !»,  1889.) 

BILL  in  equity,  in  the  U.  S.  Circuit  Court  for 
the  Northern  District  of  Iowa,  to  reform  a 
l)olicy  of  fire  insurance.  Motion  to  set  aside 
s ervice  of  subpena .     Motion  denied. 

The  facts  are  fully  stated  in  the  opinion. 

Mesers.  Hendersoiiv  Hurd*  Daniels  A 
Kiesel  for  defendant,  for  the  motion : 

For  the  practice  in  this  motion|to  quash  serv- 
ice, see — 

Providenee  Rubber  Co,  v.  OoodyeoTj  76  U.  S. 
9  Wall.  811  (19  L.  ed.  690);  Harknesn  v.  Hyde, 
98  U.  S.  479  (25  L.  ed.  288);  Ex  parte  Des 
Moines  &  M.  B.  Co.  108  U.  S.  794  (26  L.  ed. 
461);  Bobinwn  v.  Nat.  Stockyard  Co,  12  Fed. 
Rep.  861;  Elgin  Canning  Co,  v.  Atchison,  T. 
d  8,  F,  R,  Co.  24  Fed.  Rep.  866;  Juneau  Bank 
y.McSpedan,  5Bis8.  64. 

Messrs,  Charles  A.  Clark  and  F.  A. 
Honnel  for  complainant,  contra. 

Shirafl»</^,  delivered  the  following  opinion: 
The  complainant  in  this  proceeding  brought 
an  action  at  law  in  a  state  court  against  the  de- 
fendant company,  averring  that  he  was  the 
owner  of  a  certain  elevator  building  in  the 
Town  of  New  Hale,  Iowa,  and  that  he  had 
been  carrying  on  business  therein  in  the  name 
of  one  Eyler,  who  was  in  fact  his  agent;  that  the 
defendant  company  contracted  to  insure  com- 
plainant from  loss  by  fire  on  said  property;  that 
as  evidence  of  such  contract  a  policy  of  insur- 
ance was  issued  in  the  name  of  said  Eyler;  that 
durinff  the  lifetime  of  said  policy  the  property 
was  destroyed  by  fire,  and  that  the  company, 
after  due  notice  and  proofs  of  loss  had  been 
furnished,  refused  to  pay  the  sum  due  upon  the 
contract  of  insurance. 

The  defendant  removed  the  case  into  the 
federal  court,  and  upon  demurrer  it  was  held 
that  upon  the  face  of  the  policy  of  insurance 
which  was  attached  to  the  petition,  it  appeared 
that  the  contract  of  insurance  was  with  Eyler, 
insuring  his  personal  interest  in  the  property 
and  not  that  which  he  represented  as  agent  of 
complainant;  that  complamant  could  not,  there- 
fore, recover  in  the  law  action,  so  lone  as  the 
policy  of  insurance  remained  as  it  tnen  ap- 
peared on  its  face;  and  that  if  the  facts  were  as 
claimed  by  complainant,  the  remedy  consisted 
in  procuring  a  reformation  of  the  written  pol- 
icy conforming  it  to  the  truth  of  the  matter. 


NOTS.— See  note  to  Rosenbaum  v.  Council  Bluffs 
Ins.  Ck>.  post^  189. 
3  L.  R.  A. 


Thereupon  the  court,  on  the  application  of 
the  complainant,  continued  the  action  at  law 
in  order  to  permit  the  complainant  to  file  a  bill 
in  equity  for  the  purpose  of  reforming  the  poK 
icy  and,  by  conforming  it  to  the  facts  as  they 
were  claimed  to  be,  enable  complainant  to  rely 
thereon  as  evidence  supporting  the  action  at 
law. 

The  bill  being  filed  for  the  purpose  named, 
a  subpena  was  duly  issued  for  service  upon  the 
defendant  company,  and  was  returned  by  the 
marshal,  having  been  served  upon  the  attor- 
neys appearing  on  behalf  of  the  company  in. 
the  law  action. 

The  company,  entering  a  special  appearance, 
moves  to  set  aside  such  service  as  insufficient. 

It  is  shown  that  the  defendant  company  is  a 
foreign  corporation,  created  under  the  Laws  of 
Germany,  and  it  does  not  appear  that  it  has» 
within  this  district,  any  officer  or  agent  upon 
whom  service  can  be  had;  and  the  marshal  re- 
turns that  after  diligent  search  he  is  unable  to 
find  an  agent  of  the  company  within  the  dis- 
trict. 

It  is  further  shown  that  the  attorneys  upon 
whom  service  was  had  are  still  attorneys  for 
the  defendant  company  in  the  law  action,  and 
are  charged  with  the  duty  of  protecting  and 
defending  the  interests  of  the  company  in  that 
action,  which  is  still  pending. 

The  question  is  whether  the  suit  in  equity, 
brought  to  reform  the  policy  of  insurance,  is 
auxiliary  to  or  dependent  upon  the  law  action,, 
in  such  sense  that  service  upon  the  counsel  in 
the  latter  action  may  be  held  to  bind  the  de- 
fendant in  the  equity  cause. 

It  is  not  questioned,  bv  the  parties  represent- 
ing the  motion  to  set  aside  the  service,  that  if 
the  equitable  proceeding  is  a  mere  dependency 
on  the  suit  at  law,  service  upon  counsel  in 
the  latter  may  be  substituted  for  service  upon 
1  the  party,  when  such  substitution  is  necessary 
to  enable  the  court  to  proceed  in  the  matter. 

The  contention  is  that  the  suit  in  equity  Is. 
not  a  dependency  upon  the  law  action,  but  is 
an  independent  proceeding,  complete  in  itself, 
and  in  which  the  party  complainant  might 
have  a  hearing  of  the  entire  controversy;  and 
it  is  further  urged  that  the  authorities  show 
that  the  ri^ht  to  substitute  service  on  the  attor- 
ney is  confined  to  cases  wherein  the  plaintiff  in 
the  law  action  is  made  the  defendant  in  the  de- 
pendent proceedings. 

It  is  also  suggested  that  the  proper  course 
would  be  to  require  the  complainant  to  go  into 
the  stale  court  for  relief,  m  the  mean  time 
staying  the  case  at  law  in  the  United  States^ 
Court. 

The  proceeding  is  between  a  citizen  of  Ne- 
braska and  a  foreign  or  alien  corporation.  If 
this  court  should  hold  that  the  remedy  could 
only  be  had  by  sending  the  complainant  to  the 
state  court  for  relief,  the  same  difficulty  would 
there  be  encountered.  It  is  a  question  of  serv- 
ice, not  of  jurisdiction;  and  if  sufficient  serv- 
ice could  be  had  in  the  state  court,  it  can  be 
had  in  this  court. 

The  proceedings  under  consideration  in 
Christmas  v.  Russell,  81  U.  S.  14  Wall.  69  [20 
L.  ed.  7621,  and  the  authorities  therein  re- 
viewed, and  the  conclusions  therein  announced,. 
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upon  which  counsel  in  this  cause  rely,  pertain 
to  questions  of  an  entirely  different  nature. 

The  object  and  purpose  of  the  present  bill  is 
to  procure  in  proper  form  the  evidence  upon 
which  the  complainant  relies  to  support  his  ac- 
tion at  law.  In  this  respect  the  proceeding  is 
akin  to  obtaining  evidence  by  a  bill  of  discoverv. 

To  support  the  action  at  law,  the  plaintiff 
therein  is  compelled  to  invoke  the  aid  of  the 
<K>urt  of  equity  in  order  to  obtain  the  necessary 
•evidence.  A  bill  of  discovery,  in  aid  of  an  ac- 
tion at  law,  is  sustainable  on  behalf  of  either 
plaintiff  or  defendant  therein,  and  is  deemed  to 
be  a  dependent  or  auxiliary  suit. 

The  present  bill  is  based  on  the  allegations 
that  a  suit  at  law  is  pending;  that  the  complain- 
ant needs  a  court  of  equi^  to  perfect  his  evi- 
dence; and  it  is  clear  that  if,  upon  the  hearing 
upon  the  bill,  it  should  be  decreed  that  the  pol- 
icy should  be  reformed,  such  reformed  policy 
would  be  adduced  in  evidence  in  the  law  ac- 
tion. The  relief  sought  by  the  bill  is  of  no 
value,  except  to  supply  complainant  with  evi- 
<ience  in  proper  form  to  be  used  on  the  trial  of 
the  law  action. 

If  upon  the  hearing  on  the  bill  it  should  ap- 
pear that  in  the  action  at  law  iudgment  on  the 
merits  had  gone  against  the  plaintiff,  the  coiirt 
would  not  proceed  with  the  hearing,  for  it 
would  thus  appear  that  cause  for  a^  decree  did 
not  exist. 

In  fact,  therefore,  the  bill  is  in  aid  of  the 
action  at  law.  It  is  between  the  parties  to  the 
law  action,  and  is  dependent  on  and  auxiliary 
thereto  in  such  sense  that  service  upon  the  at- 
torneys charged  with  the  duty  of  defending 
the  law  action  maj  be  had,  when  such  service 
cannot  be  made  directly  upon  the  party. 

There  can  be  no  possible  question  that  serv- 
ice upon  the  attorneys  in  the  law  action,  of 
the  suing  out  commissions  or  letters  rogatory 
for  taking  testimony  would  be  good,  and  this 
proceeding  is  of  the  same  j^neneral  character. 

Should  It  be  necessary,  in  order  to  properly 
defend  the  action  at  law,  to  obtain  evidence  by 
means  of  a  bill  of  discovery  or  other  proper 
pixxKss  or  proceeding,  there  can  be  no  question 
that  the  counsel  appearing  for  the  company 
have  the  authority  to  institute  such  proceed- 
ings in  x)erformance  of  their  duty  to  their 
client.  They  represent  their  principal  in  the 
field  of  evidence  as  well  as  in  that  of  the  pleading 
and  final  trial  of  the  cause;  and  in  such  capac- 
ity service  may  be  had  upon  them  in  any 
auxiliary  proceeding  necessary  in  the  prepara- 
tion of  tiie  case  for  hearing. 

It  is  also  urged  that  the  complainant  need 
not  have  commenced  the  action  at  law,  but 
that  he  should  have  brought  a  bill  for  tbe  ref- 
ormation of  the  contract  in  the  first  instance, 
and  in  the  same  proceeding  have  asked  a  de- 
cree for  the  damages  sought. 

Such  a  course  was  doubtless  open  to  the 
party,  but  he  was  not  compelled  to  adopt  it  at 
bis  peril.  He  had  a  right  to  sue  at  law  in  the 
first  instance,  and  then  to  bring  his  bill  to  per- 
fect bis  evidence.  The  latter  does  not  abate 
the  former.  Tbe  bill,  as  filed,  does  not  seek 
reli^  beyond  the  reformation  of  the  policy  of 
insurance.  If  that  is  secured  the  action  at  law 
remains  to  be  heard. 

It  is  not  perceived,  however,  that  these  ob- 
jections bear  upon  the  sole  point  involved  in 
Z  L.  R.  A. 


this  motion,  which  is  whether  service  can  be 
had  upon  the  attorneys  in  the  law  action,  un- 
der the  facts  appearing  of  record  in  this  cause. 
As  already  indicate4f,  the  viotion  i»  not  deemed 
weU  taken  and  is  overruled.  The  defendant 
must  plead  to  the  bill  by  the  April  Rule  Day, 
or  complainant  will  be  entitled  to  a  default  pro 
eonfeseo  and  to  proceed  ex  parte. 


ROSENBAUM  BROS. 

V. 

The  COUNCIL  BLUFFS  INSURANCE 
CO. 


(....Fed.  Hep.. 


.) 


1.A  IMenU  eourt  luM  Jmisdletion  of » 
rait  in  equity  to  TBCarm  »  policy  of  in- 
rarftnee  if  it  has  Jurisdiotlon  of  the  action  at 
law  between  the  same  parties,  upon  the  polloy,  al- 
ready commeaoed,  to  whlob  the  equity  suit  to 
merely  auxiliary. 

2.  At  lair  a  federal  court  has  jurisdiction  of 
an  action  upon  a  polloy  of  insurance  brought 
In  a  state  court  by  a  foreiern  assUrnee  of 
tbe  policy  against  an  insurer  who  to  a  citizen  of 
tbe  State  where  tbe  suit  to  brought,  and)  thence 
removed  to  the  federal  court  under  tbe  local  prej- 
udice clause  of  tbe  Act  of  1S75,  although  the  In- 
surer and  Insured  are  citizens  of  the  same  State. 

3.Tlie  lapoe  of  time  cannot  be  relied  upon  to 
bar  a  suit  in  equity  to  reform  a  policy  of  insur- 
ance which  to  auxiliary  to  an  action  already  com- 
menced at  law  upon  tbe  policy,  if  tbe  latter  was 
brought  within  the  time  limited. 

(March  18, 1880.) 

BILL  for  the  reformation  of  a  policy  of  fire 
insurance,  in  the  U.  8.  Circuit  Court  for  the 
Northern  District  of  Iowa,  on  demurrer  to  bill. 
Overruled. 

Nora.— JSqruttVi  iwrisdiction  to  reform  written  in- 
etrument. 

Equity  has  jurtodlction  to  reform  written  instru- 
ments, first,  where  there  to  a  mutual  mtotake;  sec- 
ond, where  there  has  been  a  mtotake  of  one  party 
accompanied  by  fraud  or  other  inequitable  con- 
duct of  the  remaining  parties.  Jackson  v.  Magbee, 
21  Pla.  622;  Kilmer  v.  Smith,  77  N.  Y.  226;  Albany 
Sav.  Inst.  V.  Burdick,  87  N.  Y.  40;  Paine  v.  Upton, 
Id.  827;  Arthur  v.  Homestead  F.  Ins.  Co.  78  N.  Y. 
462;  Ford  v.  Joyce,  Id.  618:  Stelnbacb  y.  Relief  F. 
Ins.  Co.  77  N.  Y.  486;  Wblttemore  v.  Farrlngton,  76 
N.  Y.  4fi2;  Moran  v.  McLarty,  76  N.  Y.  35;  Paine  v. 
Jones,  Id.  696;  Bamsey  y.  Smith,  32  N.  J.  Bq.  28;  Real 
Estate  Trust  Co.  y.  Balcb,  13  Jones  ft  8. 628;  Robert- 
son y.  Walker,  61  Ala.  484;  Sutherland  y.  Suther- 
land, 69  lU.  481;  Bond  y.  Dorsey,  8. Cent.  Rep.  612,  65 
Md.  310;  Eyarts  y.  Steger.  5  Oreg.  147;  Bradford  y. 
Bradford,  64  N.  H.  468;  Botsford  y.  McLean,  42  Barb. 
445. 45  Barb.  478;  Snell  y.  Atlantic  F.  ft  M.  Ins.  Co.  06 
U.  8.  85  (25  L.  ed.  52);  8  Pom.  Eq.  Jur.  413.  < 

It  may  reform  a  contract  where  there  has  been 
an  omlsdlon  of  a  material  stipulation  by  mtotake. 
Palmer  y.  Hartford  F.  Ins.  Co.  4  New  Eng.  Rep. 
478,  54  Conn.  468. 

Reformation  of  inturance  policy.] 

It  has  jurisdiction  to  reform  a  policy  of  Insurance. 
Knoz  y.  Lycoming  F.  Ins.  Co.  50  Wto.  671;  Hearn  y. 
Equitable  8.  F.  Ins.  Co.  4  Cliff.  192;  Dean  y.  Equi- 
table F.  Ins.  Co.  Id.  975;  Brugger  y.  State  Inyest. 
Ins.  Co.  5  Sawy.  804;  Hay  y.  Star  F.  Ins.  Ca  77  N.  Y. 
285;  Mercantile  Ins.  Co.  y.  Jaynes,  87  111.  190;  Mead  y. 
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The  facts  are  fully  stated  in  the  opinion  of 
the  court. 

Messrs,  Sapp  ft  Pnsey  and  Henderson* 
Hnrd,  Daniels  ft  Kiesel,  for  defendant: 

In  every  case  we  have  been  able  to  find  the 
original  suit  created  the  exigency  which  ren- 
dered the  dependent  bill  necessary.  In  no  in- 
stance could  an  independent  bill  have  been  filed 
for  the  same  object  had  the  original  suit  not 
been  commenc^.  In  every  instance  the  de- 
pendent bill  was  either  to  restrain  the  proceed- 
ings in  the  original  suit,  or  a  cross  bill  in  aid 
of  the  defense  in  the  orij^nal  suit,  or  an  inter- 
vention for  an  interest  m  property  in  custody 
of  the  court  in  the  original  suit,  or  for  some 
other  object  occasioned  by  the  existence  of  the 
original  suit. 

See  Christmas  v.  EusseU,  81  U.  8.  14  Wall. 
69  (20  L.  ed.  762);  Dunn  v.  Clarke,  88  U.  8.  8 
Pet.  1  (8  L.  ed.  846);  Minnesota  Co,  v.  St.  Paul 
Co.  69  U.  8.  2  Wall.  609  (17  L.  ed.  886);  MtU 
waukee  A  M,  R.  Co.  v.  Chamberlain,  78  U.  8.  6 
Wall.  748  (18  L.  ed.  859);  /Vwj.  B.  Co.  v.  Mo. 
Pad.  R.  Co.  Ill  U.  8.  505  (28  L.  ed.  498);  Shaw 
V.  BiU,  95  U.  8.  14  (24  L.  ed.  884);  Clarke  v. 
Matheicson,  87  U.  8. 12  Pet.  164(9  L.  ed.  1041); 
MiUer  v.  Rogers,  29  Fed.  Rep.  401;  Cortes  Co.  v. 
Tann/iauser,  9  Fed.  Rep.  227. 

The  present  bill  does  not  depend  in  any  way 
on  the  suit  at  law.  Plaintiffs  should  have 
known  that  the  law  was  such  that  their  only 
remedy  was  in  a  court  of  chancerv,  and  might 
have  brought  their  bill  there  in  the  first  place 
with  equal  facility  as  now.  Indeed,  there  was 
no  need  of  the  lawsuit  at  all.  Chancery  re- 
forming the  contracts  could  have  given  judg- 


ment upon  them  as  reformed  upon  the  well 
known  principle  that  "Where  a  party  is  obliged 
to  resort  to  chancery  for  one  purpose,  that  court 
will  retain  and  dispose  of  the  whole  matter,  al- 
though in  some  respects  a  legal  remedy  exists.'^ 

Barnes  v.  Dow,  4  New  Eng.  Rep.  717, 69  Vt 
580. 

It  is  a  rule  of  courts  of  equity  not  to  enter- 
tain a  bill  which  seeks  no  other  relief  than  that 
which  can  be  had  by  orders  in  a  cause  then 
pending. 

Mann  v.  Blount,  66  N.  C;  101.  See  Van  Nor- 
den  V.  Morton,  99  U.  8.  878  (25  L.  ed.  453). 

If  as  matter  of  fact  the  bill  is  not  truly  a 
mere  dependency  of  the  suit  at  law.  the  juris- 
diction IS  subject  to  the  same  conditions  as  in 
case  of  an  original  bill. 

Cross  V.  De  Voile,  68  U.  8.  1  Wall.  14  (17  L. 
ed.  518);  Weaver  v.  Altered  Woods.  155. 

In  such  case  there  is  no  difficulty  in  requiring 
the  parties  to  resort  to  a  state  court,  which  is 
the  authorized  practice. 

Dunn  V.  Clarke,  and  Christmas  v.  Russell, 
supra.  See  also  King  Bridge  Co.  v.  Otoe  Co. 
120  U.  8.  225  (80  L.  ed.  628)r  Vannerson  v.  Lev- 
erett,  81  Fed.  Rep.  876;  Shoeeraft  v.  Bloxham, 
124  U.  8.  734  (81  L.  ed.  576);  Corbin  v.  Black 
Hawk  Go.  106  U.  8.  669  (26  L.  ed.  1186). 

In  all  instances  where  the  substituted  service 
has  been  sustained,  it  has  been  upon  the  attor- 
ney for  the  original  plaintiff. 

See  EckeH  v.  Bauert,  4  Wash.  C.  Ct.  370; 
Cortes  Co.  v.  Tannhauser,  9  Fed.  Rep.  227;  2 
Maddock,  Ch.  Pr.  p.  198. 

Substituted  service  can  only  be  allowed  in 
proper  cases  of  auxiliary  suits. 


Westchester  F.  Ins.  Co.  64  N.  T.  4B8:  National 
Traders  Bank  v.  Ocean  Ins.  Co.  62  Maine,  510:  Keith 
V.  Globe  Ins.  Co.  68  111.  618;  Miairban  v.  Hartford  F. 
Ins.  Co.  12  Hud,  821;  Mackenzie  v.  Ooulson,  L.  R.  8 
Eq.  868;  8  Pom.  Eq.  Jur.  414. 

Wheninatruments  may  he  reformed. 

A  writiDgr  not  expreaBiDff  the  agreement  as  act- 
ually made,  may  be  corrected  without  allegation 
or  proof  of  mutual  mistake.  Bom  v.  Schrenkeisen, 
12  Cent.  Rep.  688, 110  N.  Y.  66. 

A  written  contract  which  misstates  the  terms  of 
an  oral  agreement  on  which  it  is  founded  may  be 
reformed.    Hallam  v.  Corlett,  71  Iowa,  446. 

Where  the  minds  of  both  parties  have  failed  [to 
meet  upon  the  same  matters,  or  else  the  agreement 
or  transaction  is  different,  with  respect  to  its  sub- 
ject matter,  or  terms,  from  that  which  was  intend- 
ed, equity  will  grant  relief.  Childers  v.  Cbllders, 
1  Do  G.  ft  J.  482;  Cooper  v.  Joel,  1  De  G.  F.  &  J.  240; 
BenUey  v.  Mackay,  4  De  G.  F.  &  J.  279:  Henkle  v. 
Royal  Exchange  Assur.  Co.  1  Yes.  8r.  817;  Towns- 
hend  v.  Stangroom,  6  Yes.  Jr.  828;  Holmes  v.  Clark, 
10  Iowa,  428;  Jackson  v.  Andrews,  60  N.  Y.  244: 
Nevius  V.  Dunlap,  88  N.  Y.  676;  Story  v.  Conger,  86 
N.  Y.  678;  WeUes  v.  Yates,  44  N.  Y.  626:  Diman  v. 
Providence,  W.&  B.  R.  Co.  6  R.  1. 180, 186;  Sawyer 
v.'/Hovey,  8  Allen,  881:  Woodbury  8a v.  Bank  & 
Bldg.  Asso.  V.  Charter  Oak  F.  ft  M.  Ins.  Co.  81  Conn. 
617;  Tesson  v.  Atlantic  Mut.  Ins.  Co.  40  Mo.  88;  2 
Pom.  Eq.  Jur.  844. 

In  such  a  case  the  instrument  may  be  corrected 
so  that  it  shall  truly  represent  the  agreement  or 
transaction  actually  made  or  determined  upon,  ac- 
cording to  the  real  purpose  and  intention  of  the 
parties.  Baker  v.  Paine,  1  Yes.  8r.  466;  White  v. 
White,  L.  R.  16  Eq.  247;  Bloomer  v.  Spittle,  L.  R.  18 
Eq.  427;  Mackenzie  v.  Coulson,  L.  R.  8  Eq.  368;  Fow- 
ler V.  Fowler,  4  De  G.  ft  J.  280;  Rider  v.  PoweU,  28 
aL.RA. 


N.iY.  310;  De  Peyster  v.  Hasbrouck,  11  N.  Y.  682: 
Ford  V.  Joyce,  78  N.  Y.  618;  Moran  v.  McLartv,  76 
N.  Y.  26;  Cone  v.  Nia«rara  F.  Ins.  Co.  60  N.  Y.  61«; 
Comer  v.  Hlmes,  48  Ind.  482,  480;  Heavenridge  v. 
Mondy,  Id.  484:  Winnipiseogee  Lake  C.  ft!W.  Mfg. 
Co.  V.  Perley,  46  N.  H.  88:  Wooden  v.  Haviland,  18 
Conn.  101;  Langdon  v.  Keith,  9  Vt.  2«k  Flrmstone 
V.  DeCamp,  17  N.  J.  Eq.  817:  Weston  v.  Wilson,  81 
N.  J.  Eq.  61;  Sanders  v.  Wa«rner,  82  N.  'J.  Eq.  506; 
Gump's  App.  66 Pa.  476:  Chew  v.  Gillespie,  66  Pa.  808; 
Dulany  v.  Rogers,  80  Md.  624;  Bradford  v.  Union 
Bank,  64  U.  8. 18  How.  57, 66  (14  L.  ed.  40). 

Evidence  must  he  eUar  and  aatitfactofy. 

To  authoriae  the  reformation  of  a  written  con- 
tract, the  evidence  must  be  clear,  exact  and  satis- 
factory that  it  does  not  expresBthe  intention  of  the 
parties,  and  also  as  to  what  they  did  Intend  to  ex- 
press. G  uilmartin  v.  Urquhart,  82  Ala.  670:  Palmer 
V.  Hartford  F.  Ins.  Co.  4  New  Eng.  Rep.  474, 54  Conn. 
488;  Frederick  v.  Henderson,  18  West  Rep.  262,  94 
Mo.  98;  Sylvius  v.  Kosek,  0  Cent.  Rep.  748,  U7  Pa. 
67, 20  W.  N.  C.  152;  Ahlbom  v.  Wolff,  10  Cent  Rep. 
799, 118  Pa.  242. 21  W.  N.  C.  287;  Foster  v.  Schmeer, 
16  Oreg.  803;  Bond.v.  Dorsey,  8  Cent  Rep.  612, 66  Md. 
810. 

AneUlary  jurisdiction  of  federal  courts. 

After  a  federal  court  has  acquired  jurisdiction 
through  the  existence  of  the  necessary  difference 
of  citizenship  between  the  original  parties,  ancillary 
proceedings  may  be  therein  instituted,  althougrh 
parties  upon  the  different  sides  of  the  controversy 
are  dtiisens  of  the  same  State  and  there  is  no  other 
ground  of  federal  Juiisdiction.  Dunn  v.  Clarke,  88 
U.  S.  8  Pet  1  (8  L.  ed.  845);  Clarke  v.  Mathewson,  37 
U.  S.  12  Pet  164  (9  L.  ed.  1041);  Freeman  v.  Howe,  66 
U.  8.  24  How.  460, 460  (16  L.  ed.  748, 758);  Minnesota 
Co.  V.  St  Paul  Co.  69  U.  S.  2  Wall.  609  07  L.  ed.  886); 
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Praeidenee  Rubber  Go,  v.  Goodyear,  76  U.  S. 
9Wal1.  810(19L.  ed.  690). 

Jf«Mr«.  Charles  A.  Clark  and  F.  A.  Hor- 
Bell  for  complaiDant. 

Shiras,  J,,  delivered  the  following  opiDion: 

The  bill  in  this  cause  was  filed  by  complain 
anta  for  the  purpose  of  reforming  a  policy  of 
insurance  issued  by  the  defendant  compan^r  in 
the  name  of  H.  Eyler,  upon  an  elevator  build- 
ing and  other  property  situated  in  Beaton 
County,  Iowa. 

The  property  havine  been  destroyed  by  fire, 
G.  6.  Abraham,  who  Is  named  in  the  pohcy  as 
mortgagee,  assigned  the  policy  and  his  interest 
in  the  contract  of  insurance  to  complainants, 
who  brought  an  action  at  law  against  the  com- 
pany, averring  therein  that  the  interest  con- 
tracted to  be  covered  by  the  insurance  was  that 
of  Abraham,  who  was  the  real  owner  of  the 
property,  and  that  the  company  knew  such  fact 
and  isBU^  the  policy  to  cover  such  interest. 

On  demurrer  it  was  held  that  to  sustain  the 
action  at  law  it  was  necessary  to  procure  a  ref- 
ormation of  the  contract,  and  that  action  was 
continued  for  the  purpose  of  enabling  com- 
plainants to  file  a  bill  in  eqiuty  for  that  pur- 
pose. 

The  proceeding  now  before  the  court  is  insti- 
tuted for  that  purpose;  and  to  the  bill  as  filed 
defendant  demurs  on  several  grounds,  the  first 
of  which  is  that  it  appears  from  the  bill  that 
the  complainants,  who  are  citizens  of  Illinois, 
are  suing  as  the  assignees  of  Abraham,  who  is 
a  citizen  of  Iowa,  under  the  laws  of  which  State 
the  defendant  company  was  incorporated;  and 
that  as  Abraham  could  not  bring  this  suit  in 


the  federal  court,  being  a  citizen  of  the  same 
State  as  defendant,  neither  can  complainants  as 
transferees  of  the  policy. 

If  this  proceeding  was  an  independent  suit, 
having  no  relation  to  the  action  at  law,  the 
point  made  would  have  merit.  The  proceed- 
ing, however,  is  a  dependency  of  the  law  ac- 
tion, as  is  held  in  Abraham  v.  Jffbrth  German 
Fire  Insurance  Company,  ante,  188;  and  being 
auxiliary'  thereto  the  jurisdiction  is  sustainable 
if  the  court  has  jurisdiction  of  the  law  action. 
KrippendojfM.  Hyde,  110  U.  S.  276  [28  L.  ed, 
1451. 

The  law  action  was  brought  in  the  state 
court  in  1884,  and  was  removed  by  the  defend- 
ant under  the  local  prejudice  clause  of  the  stat- 
ute. 

While  it  is  true  that  under  the  provisions  of 
the  Act  of  1875  the  action  could  not  have  been 
originally  brought  in  the  federal  court,  yet  it  is 
no  less  true  that  when  brought  in  a  state  court, 
it  was  removable  into  the  United  States  Court, 
for  the  reason  that  the  restriction  applicable  to 
original  suits  by  indorsees  or  assignees  is  not  ap- 
plicable in  cases  brought  originally  in  state 
courts,  and  removed  thence  to  a  federal  court. 
Claflin  V.  Com,  Ins,  Co,  110  U.  S.  81  [28  L.  ed. 
76]. 

Jurisdiction,  therefore,  existing  of  the  action 
at  law,  ail  auxiliary  or  dependent  proceedings 
necessary  to  the  full  and  nnal  hearing  and  dis- 
position of  that  action  are  sustainable  in  the 
federal  court  without  regard  to  the  citizenship 
of  the  parties. 

The  seeond  ground  of  demurrer  is  that,  by 
the  provisions  of  the  policy,  no  suit  or  action 
thereon  can  be  maintained  unless  brought  with- 


Jones  V.  Andrews,  77  U.:S.  10  WaU.  887  (19  L.  ed.g36); 
Kzippendorf  v.  Hyde,  110  U.  8.  276  (28  L.  ed.  146); 
Pac  R.  Co.  V.  Mo.  Pac.  R.  Co.  Ill  U.  8. 806, 522  (28  L. 
ed.  488,  604):  Seymour  v.  Philllpe  &  C.  CoDstructlon 
Co.  7  Bias.  400.  But  see  Christmas  v.  RusoeU,  81  U. 
S.  14  Wall.  60  (20  li.  ed.  76SS);  Foster,  Fed.  Jur  Acts,  15. 

Parties  to  the  original  suit,  or  persons  who  are 
not  parties  to  such,  and  are  entitled  to  any  relief  in 
connection  with  or  firrowinir  out  of  the  origrinal 
suit,  may  come  Into  the  federal  court  by  bill  in 
equity,  and  have  a  remedy,  regardless  of  citizen- 
ship.   Thompson  v.  McReynolds,  29  Fed.  Rep.  667. 

In  an  equity  suit  in  the  federal  court,  persons 
who  are  not  parties,  if  the  court  has  first  lawfully 
acquired  Jurisdiction  of  the  case,  if  necessary  to 
protect  their  rights,  may  Intervene,  'regardless  of 
citizenship.  Bland  v.  Fleeman,  28  Fed.  Rep.  668; 
Oebome  v.  Barge,  80  Fed.  Rep.  805. 

A  substantial  federal  question  being  involved  in 
the  case  at  the  outset,  its  elimination  does  not  oust 
the  court  of  Jurisdiction.  Omaha  Horse  R.  Co.  v. 
Gable  Tramway  Co.  82  Fed.  Rep.  727. 

Where  furlsdidion  is  once  acmiired  U  wiU  he  retained 
to  a  ford  eomptete  relief. 

Joiisdlction  in  equity  once  obtained  will  be  re- 
talneid  so  as  to  make  Its  administration  effectual  for 
the  purpose  of  complete  relief.  McHan  v.  Ord  way, 
ABB  Aia.  468:  Robinson  v.  Rippey,  9  West.  Rep.  818, 
111  Ind.  US;  Central  Trust  Co.  v.  Wabash,  8t.  L.  & 
P.  B.  Co.  29  Fed.  Rep.  646. 

It  will  decide  all  incidental  matters  necessary  to 
enable  It  to  make  a  final  determination  of  the 
whole  controversy.  Otis  v.  Gregory,  10  West  Rep. 
791,  111  Ind.  504;  Robinson  v.  Appleton  (Hi.)  18  West. 
Rep.  68&. 

If  the  oontroversy  contains  any  equitable  feat- 
ures, or  requires  any  purely  equitable  relief  which 
8L.RA. 


would  belong  to  the  exclusive  Jurisdiction,  or  in- 
volves any  matter  pertaining  to  the  concurrent  Ju- 
risdiction by  means  of  which  a  court  of  equity 
would  acquire  as  it  were  a  pcu<tial  cognizance  of  it, 
the  court  may  go  on  to  a  complete  adjudication  and 
may  thus  establish  purely  legal  rights  and  grant 
legal  remedies  which  would  otherwise  be  beyond 
the  scope  of  its  inquiry.  Crane  v.  Bunnell,  10  Paige, 
333;  Varet  v.  N.  Y.  Ins.  Co.  7  Paige,  660;  Carpenter 
V.  Osbom,  8  Cent.  Rep.  809, 102  N.  Y.  562;  quoting  1 
Pom.  Bq.  Jur.  168.  See  King  v.  Baldwin,  17  Johns. 
884;  Rathbone  v.  Warren,  10  Johns.  586:  Hawley  v. 
Cramer,  4  Cow.  717:  Bradley  v.  Bosley,  1  Barb.  Ch. 
226;  Billups  v.  Sears,  6  Gratt.  31;  Rust  v.  Ware,  6 
Gratt.  60;  Parker  v.  Kelly,  10  Smedes  &  M.  184;  Jesus 
College  v.  Bloome,  8  Atk.  262, 268,  AmbL  64;  Ryle  v. 
Haggle,  1  Jac.  ft  W.  234,  287;  Carlisle  v.  Wilson,  18 
Ves.!  Jr.  276,  278,  279;  Adley  v.  Whitstable  Co.  17 
Ves.  Jr.  815, 324;  Pearce  v.  Creswick,  2  Hare,  286, 296: 
Mackenzie  v.  Johnston,  4  Madd.  378:  Martin  v.  Tid- 
well,  86  Ga.  332,  346;  Walker  v.  Morris.  14  Ga.  328; 
Keeton  v.  Spradllng.  18  Mo.  321;  State  v.  McKay,  48 
Mo.  684,  698;  Pope  v.  Solomons,  86  Ga.  641,  545; 
Gilliam  v.  Chancellor,  48  Miss.  437;  Carlisle  v.  Cooper, 
21  N.  J.  Eq.  576;  People  v.  Chicago,  58  111.  424. 

So  in  cases  of  discovery  where  suit  will  be  retained 
to  afford  complete  relief  (see  Sanborn  v.  Kittredge, 
20yt.  632;  Handley  v.  Fltshugh,  1  A.  K.  Marsh.  24); 
as  to  decree  payment  of  money  (see  Franklin  Ins. 
Co,  V.  McCrea,  4  Greene  (Iowa),  220;  Mays  v.  Taylor, 
7  Ga.  238;  8ouder*s  App.  67  Pa.  488;  Zetelle  v.  Myers, 
19  Gratt.  62);  or  damages  in  a  suit  for  specific  per- 
formance. See  Boyd  v.  Hunter,  44  Ala.  706;  Corby 
V.  Bean,  44  Mo.  879;  De  Bemer  v.  Drew,  38  How.  Pr. 
466;  Cuff  V.  Borland,  66  Barb.  481;  1  Pom.Eq. Jur.  169. 

Courts  of  concurrent  Jurisdiction  cannot  act  m 
conflict  with  each  other.  See  note  to  Sharon  v. 
Terry,  1  L.  R.  A.  672. 
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in  six  months  from  the  happening  of  the  loss, 
an(i  that  the  lapse  of  time  is  therefore  a  bar  to 
the  proceeding. 

The  action  at  law  was  brought  within  the 
time  limited,  and  this  provision  is  not  a  bar  to 
that  action.  The  present  proceeding  is  in  aid 
thereof,  in  the  same  sense  that  invoking  the 
action  of  the  court  in  granting  commissions  for 
taking  testimony  is  merely  a  proceeding  in  aid 
of  the  law  action. 

The  filing  of  the  bill  for  the  purpose  of  per- 


fecting the  evidence  to  be  used  on  the  trial  of 
the  law  action,  is  not  the  bringing  of  a  suit  up- 
on the  policy  within  the  true  meaning  and  in- 
tent of  the  clause  in  question. 

The  lapse  of  time  can  no  more  be  relied  on  to 
bar  this  proceeding  than  it  could  be  relied  on 
to  prevent  taking  testimony  by  commission  in 
aid  of  the  law  action. 

The  demurrer  is  Hurefore  overruled  and  lea^e 
granted  to  defendant  to  anmoer  the  bill  by  the 
April  Rule  Day. 
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S.  A.  McMAHON  et  al. 
(....l^ed.  Rep.....) 

1.  The  test  of  the  negotiability  of  a  note, 

in  order  to  determine  tbe  rigrht  of  an  assignee  to 
maintain  an  action  thereon  in  the  Circuit  Court 
of  the  United  States  under  the  Act  of  CongrreaB 
of  18TS,  is  its  negotiability  according  to  the  prin- 
ciples of  the  law  merchant,  and  is  not  aflTeotodby 
state  statutes. 

2.  To  render  a  note  negotiable  under  the 
Ibiw  merchant*  the  amount  to  be  paid  at  ma- 
turity must  be  asoertainabie  by  the  face  of  the 
note  without  resort  to  evidence  dehfm  the  in- 
strument. 

8.  A  clawe  in  a  promissory  note  binding 
the  maker  to  pay  exchange  between  two  places 
renders  the  amount  payable  uncertain  and  de- 
feats its  negotiability,  where  there  is  no  fixed 
rate  of  exchange  established  by  law  or  by  the 
terms  of  the  note. 

(March  — ,  1899.) 

BILL  for  the  foreclosure  of  a  mortgage. 
DUmis&ed. 

The  facts  are  fully  stated  in  the  opinion. 

Mr,  L.  W.  Ross,  for  complainant: 

Daniel,  section  54,  states  that  the  inclusion 
of  the  words  tcith  exchange  will  not  impair  the 
character  of  an  instrument  as  a  promissory 
note,  and  cites  in  support  of  this  view  the  fol- 
lowing cases: 

Smith  yf.  Kendall,  9  Mich.  241;  Johnson  v. 
Fritbie,  15  Mich.  286;  Bullock  v.  Taylor,  89 
Mich.  187;  Leggett  v.  Jiwww,  10- Wis.  84;  Morgan 
V.  Edwards,  58  Wis.  608;  Bradley  v.  Lill,  4 
Biss.  478. 

Randolph,  section  200,  makes  a  like  state- 
ment and  cities  some  of  the  same  authorities. 

See  Sperry  v.  Hbrr,  82  Iowa,  184. 

The  Code  of  Iowa,  section  2082,  provides 
that  "Notes  in  writing,  made  and  si^ed  by 
any  person  to  pay  anomer  person,  or  his  order, 
or  bearer,  or  to  bearer  only,  any  sum  of  money, 
are  negotiable  by  indorsement  and  delivery,  m 
the  same  manner  as  inland  bills  of  exchange, 
according  to  the  custom  of  merchants."  Un- 
der this  law  it  has  been  a  common  practice  to 
include  exchange  provisions  in  promissory 
notes. 

A  statute  defining  the  requisites  of  a  negoti- 
able note  will  be  followed  by  a  federal  court 
sitting  in  that  State  in  construing  a  contract 
made  and  to  be  performed  therein. 
«  L.  R.  A. 


Hardin  v.  Olson,  4  McCrary,  648;  Oregg  v. 
Weston,  7  Biss.  860. 
Mf^ssrs.  Wrii^ht,  Baldwin  ft  Haldane 

for  defendants. 

Shir  as*  J.,  delivered  the  following  opinion: 
This  suit  was  brought  for  the  purpose  of 
foreclosing  a  mortgage  executed  by  S.  A.  Me- 
Mahon  given  to  secure  the  payment  of  a  prom- 
issory note  for  $14,000.  The  note  bears  date 
at  Council  Bluffs,  Iowa,  and  provides  "Both 

Jrincipal  and  interest  payable  at  the  office  of 
.  W.  and  E.  'L.  Squire,  Council  Bluffs,  Iowa, 
with  exehanjge  on  jfew  York.'* 

The  jurisdiction  of  the  court  is  now  ques- 
tioned by  a  suggestion  on  behalf  of  the  defend- 
ant that  the  note  is  payable  to  the  order  of 
Wm.  B.  Somers,  and  it  is  admitted  by  the  par- 
ties that  at  the  date  of  the  bringing  this  suit 
the  mortgagor  and  the  payee  of  the  note  were 
citizens  of  the  State  of  Iowa. 

Under  the  provisions  of  the  Act  of  1875  in 
force  when  the  suit  was  commenced,  this  court 
has  not  jurisdiction  of  a  suit  founded  on  a  cod> 
tract  in  favor  of  an  assignee,  unless  the  as- 
signor could  have  prosecuted  the  same  in  this 
court,  in  case  no  assignment  had  been  made 
"except  in  cases  of  promissory  notes  negotiable 
by  the  law  merchant  and  bills  of  exchange." 

Under  the  agreed  facts  this  court  has  not 
jurisdiction  unless  the  note  sued  on  is  negoti 
able  according  to  the  principles  of  the  law  mer- 
chant; for  it  is  admitted  that  when  the  suit  vfta 
brought,  the  payee  and  assignor  of  the  note 
and  the  principal  defendant  were  citizens  of 
the  same  State. 

The  point  is  whether  the  provision  that  the 
principal  and  interest  are  payable  with  ex- 
change destroys  the  negotiable  character  of  the 
note  according  to  the  principles  of  the  law 
merchant. 

The  (]^uestion  is  not  whether  the  note  may 
be  negotiable  under  the  provisions  of  the  state 
statute.  The  State  Legislature  may  declare 
that  all  instruments  or  contracts  for  the  pay- 
ment of  money  are  ne^tiable  and  shall  possess 
the  incidents 'pertaining  to  negotiable  paper; 
but  that  would  not  change  the  test  of  negoti- 
ability fixed  by  the  Act  of  Congress  of  1875. 
That  test  is,  negotiability  according  to  the  prin- 
ciples of  the  law  merchant,  not  according  to 
the  provisions  of  the  state  statute.  It  is  not  a 
question  of  the  true  intent  and  meaning  of  the 
contract  as  defining  the  riehts  of  the  parties 
thereunder;  in  which  case  the  rule  of  the  state 
statute  would  be  obligatory  upon  this  court,  as 
weU  as  the  courts  ;of  the  State,  4n  all  matters 
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ivherein  the  state  statute  controls  or  defines 
sach  rights  and  thus  forms  part  of  the  contract 
^f  the  parties. 

When  the  Act  of  1875  was  passed  it  denied 
jurisdiction  to  the  courts  of  the  United  States, 
ID  all  cases  wherein  the  cause  of  action  had 
been  assigned,  unless  the  assignor  could  haYe 
•instituted'  suit  in  the  federal  court,  except  in 
•cases  based  upon  promissorY  notes  negotiable 
by  the  law  merchant  and  bills  of  exchange. 

As  already  stated,  the  question  is  whether  a 
diote  which  proYides  that  the  scYeral  install- 
jnents  of  interest  as  they  come  due,  and  also 
the  principal  sum,  shall  be  paid  at  Council 
Bluffs,  Iowa,  with  exchange  on  New  York,  is 
or  is  not  negotiable  according  to  the  rules  of 
Ihelaw  merchant. 

Upon  this  question  the  authorities  are  not  in 
■accord. 

The  general  rule  has  long  been  established 
that  certainty  in  the  sum  to  be  paid  is  one  of 
the  elements  essential  to  render  notes  negoti- 
4ible.  Many  eases  bold  that  the  spirit  oi  the 
rale  is  obserYed  if  the  principal  sum  to  be  paid 
is  made  certain.  cYen  though  there  may  be 
some  slight  addition  by  way  of  interest  or  ex- 
-cliange  to  be  made  thereto. 

While  the  argument  in  support  of  this  con- 
•closion  is  certainly  plausible,  yet  the  diflSculty 
with  it  is  that  it  opens  the  way  to  introducing 
-so  many  uncertainties  that  it  may  ultimately 
-obYiate  the  rule  itself;  and  that  is  not  adYisa- 
ble. 

If  we  adhere  to  the  principle  that,  to  render 
a  note  negotiable,  the  amount  to  be  paid  at  ma- 
turity must  be  ascertainable  from  the  face  of 
the  note,  without  resort  to  CYidence  dehor$  the 
instrument,  we  hsYC  a  fixed  and  certain  nile 
for  guidance;  but  if  we  depart  from  this  prin- 
•ciple,  doubt  and  uncertaintY  will  arise  as  to  the 
true  character  of  notes  and  other  like  instru- 
ments for  the  payment  of  sums  depending  on 
•contingencies. 

If  there  was  a  fixed  rate  of  exchange  estab- 
lished by  law,  or  if  the  note  proYided  the  rate 
to  be  paid,  so  that  from  the  face  of  the  note  it 
•49oiild  be  computed  what  the  excban^  would 
be,  then  the  note  itself  would  contain  all  the 
facts  necessary  to  be  known  in  order  to  ascer- 
tain the  sum  necessary  to  be  paid  at  maturity 
in  discharge  of  the  obligation  of  the  maker; 
and  In  that  case  there  would  not  be  any  uncer- 
taintY in  the  amount  of  the  note. 

When,  howcYer,  the  proYision  is  that,  as  each 
payment  of  interest  comes  due,  the  amount 
thereof  is  to  be  paid  at  Council  Bluffs,  Iowa, 
with  exchange  on  New  York,  and  the  like 
proYislon  as  to  the  principal  sum,  it  is  CYident 
that  every  payment  of  principal  and  interest  is 
uncertain  in  amount  in  that  it  depends  upon 
the  rate  of  exchange  charged  at  the  time  the 
payments  come  due;  and  this  rate  cannot  be 
^determined  from  the  face  of  the  note  nor  by 
reference  to  anY  fixed  law  or  rule,  but  is  de- 
pendent upon  what  roa^  be  the  rate  current  at 
the  fieveral  times  the  mstallments  of  interest 
tmd  the  principal  are  payable;  and  this  rate  can- 
.not  be  known  until  the  time  of  payment  ar- 
TiYe,  and  tben  only  by  CYidence  to  be  gathered 
&om  the  l)ank8  or  other  dealers  in  exchange. 

In  ascertaining  the  amount  now  due  upon  this 
note  and  the  unpiaid  coupons  it  is  necessary  that 
endence  be  introduced  showing  the  rate  of  ex- 
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change  current  in  Council  Bluffs  at  the  seYeral 
dates  of  the  maturity  thereof. 

Thus  we  find  that  the  element  of  certainty 
in  the  amount  to  be  paid  is  wanting;  and  un- 
less the  court  adopts  the  principle  that  it  is  not 
the  fact  of  uncertainty  but  the  amount  thereof 
that  controls  the  question  of  ne&;ot lability,  it 
must  be  held  that  the  note  sued  on  lacks  an 
essential  requisite  of  negotiability. 

The  contract  eYidenc^  by  the  note  binds  the 
maker  thereof  to  pay  the  installments  of  in- 
terest and  the  principal  with  exchange  on  New 
York;  and  the  latter  proYision  is  just  as  much 
a  part  of  the  contract  as  are  the  provisions 
touching  the  principal  sum  and  the  interest. 

ResolYing  the  contract  into  its  several  parts 
we  find  it  to  be  a  contract  to  pay  the  principal 
sum  of  $14,000  in  five  years  from  date,,  for  the 
payment  of  $490  every  six  months  as  interest, 
and  for  the  payment  on  each  installment  of  in- 
terest and  also  on  the  principal  sum  when  paid, 
the  current  rate  of  exchange  between  Council 
Bluffs,  Iowa,  and  New  York. 

The  party  is  bound  to  pay  this  current  rate 
of  exchange  as  part  of  the  contract.  The 
amount  thereof  is  left  wholly  dependent  on 
what  the  rates  may  be  when  the  several  pay- 
ments come  due,  and  there  is  no  legal  or  busi- 
ness rule  bv  which  the  amounts  can  be  ascer- 
tained until  the  days  of  payment  arrive. 

It  is  difficult  to  conceive  of  any  other  pro- 
vision that  could  have  been  incorporated  into 
this  note,  that  would  have  rendered  the  amounts 
to  be  paid  more  uncertain  than  this  one  touch- 
ing the  payment  of  exchange.  True,  the  fiuc- 
tuations  in  the  rate  of  exchange  may  not  have 
been  very  great,  yet  this  could  not  have  been 
foreseen  with  certainty  when  the  note  was  exe- 
cuted. 

When  the  note  was  signed  It  was  impossible 
to  know  whether  the  rate  of  exchange  to  be 

Said  upon  the  principal  sum  when  it  matured 
ve  yeara  thereafter  would  be  one  tenth  of  one 
per  cent,  or  one  per  cent. 

Therefore  it  is  clear  that,  unless  we  abandon 
the  rule  of  requiring  certainty  in  the  amount 
to  be  paid  at  maturity  as  an  essential  element 
in  negotiable  paper,  this  note  cannot  be  held 
negoUable  under  the  principles  of  the  law  mer- 
chant. 

Council  cite  a  number  of  cases  wherein  it 
has  been  held  that  provisions  waiving  the  bene- 
fit of  appraisement  or  Exemption  Laws  or  for 
the  payment  of  attorneys'  fees  and  the  like  do 
not  destroy  the  negotiability  of  the  note  con- 
taining them. 

These  provisions  do  not  affect  or  render  un- 
certain the  amount  to  be  paid  at  the  maturity 
of  the  paper.  If  the  note  is  promptly  paid  at 
maturity  these  provisions  clo  not  come  into 
effect.  They  are  intended  to  define  the  rights 
of  the  parties  in  case  the  note  is  not  paid  and 
the  holder  is  obliged  to  resort  to  legcd  means 
for  the  collection  thereof. 

They  are  held  to  be  provisions  outside  the 
contract  of  the  payment  of  the  note,  and  not 
affecting  it. 

In  the  case  at  bar  the  obligation  to  pay  ex- 
change is  part  of  the  contract  of  payment,  and 
cannot  be  separated  therefrom.  When  each 
payment  of  interest  is  matured,  as  well  as  when 
the  principal  came  due,  the  maker  of  the  note 
was  bound  to  pay  the  amount  of  exchange  ac- 
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cording  to  the  then  current  rate,  as  well  as  the 
amount  of  the  interest  and  principal. 

Paper,  to  be  negotiable  under  the  law  mer- 
chant, must  define  by  its  terms  what  the  obli- 
gation of  the  maker  is,  so  that  as  it  passes  from 
hand  to  hand  in  the  business  world  it  may  be 
ascertainable  from  the  face  of  the  instrument 
what  is  demandable  from  the  maker. 

If  there  inheres  in  the  contract  of  payment 
an  element  of  uncertainty  of  such  a  nature 
that,  as  each  payment  is  made,  it  is  necessary 
in  order  to  determine  the  sum  that  must  be 
paid  to  fully  discharge  the  contract  to  make 
inquiry  touching  an  extrinsic  fact  and  ascer- 
tain by  such  inquiry  what  the  rate  of  exchange 
is  at  a  ipven  pomt  between  that  place  and  New 
York,  It  certainly  seems  that  such  an  instru- 
ment is  not  '*a  courier  without  luggage,"  but 
on  the  contrary  is  hampered  by  the  absolute 
necessity  imposed  by  its  own  terms  upon  the 
maker,  of  ascertaining  as  each  payment  matures 
what  the  exchange  upon  the  interest  or  princi- 
pal amounts  to  at  the  rate  then  prevaihng  at 
Council  Bluffs. 

Counsel  have  not  cited,  nor  have  I  been  able 
to  And,  any  decision  of  the  United  States  Su- 


greme  Court  upon  the  exact  question.  It  may 
e,  as  counsel  urge,  that  the  supreme  court,, 
having  regard  to  what  it  is  claimed  is  the  com- 
mon understanding  in  the  business  community, 
may  hold  that  notes  containing  the  provisions 
found  in  the  one  now  in  question  are  negotiable. 
When,  however,  the  jurisdiction  of  the  court 
is  involved,  as  in  the  present  instance,  it  is  the 
safer  rule  not  to  entertain  jurisdiction  when 
reasonable  doubt  exists,  as  it  is  better  for  the 
parties  to  have  resort  to  a  court  whose  jurisdic- 
tion cannot  be  assailed  especiallv  in  ai8e» 
wherein  the  title  to  realty  may  become  in- 
volved. 

But  it  cannot  be  said  that  in  this  circuit  we 
are  without  controlling  authority  on  the  point 
as  in  the  case  of  Httgnitt  v.  Jchnton,  28  Fed. 
Rep.  865,  the  Circuit  Jud^e  held  in  a  case  pend- 
ing in  the  Eastern  Distnct  of  Missouri  that  a 
clause  binding  the  maker  to  pay  exchange  ren- 
dered the  amount  payable  upon  a  note  uncer- 
tain and  defeated  its  negotiability. 

If,  then,  the  note  su^  on  is  not  negotiable, 
this  court  had  not  jurisdiction  when  the  suit 
was  brought,  and  the  order  must  he  that  it  be 
diemisaed  without  prejudice. 
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Joseph  CHAUVIN 

Henry  G.  VALITON,  Appt 
(....Mont ) 

1.  Section  816  of  the  Montana  Bevlflion 
of  1879*  providing  that  all  property  of  every 
kind  held  or  used  in  any  of  the  twenty  occupa- 
tions for  which  a  license  is  required  in  that  chap- 
ter, may  be  seized  and  sold  for  the  satisfaction  of  ^ 
the  license  fee  due  from  the  person  holding  or' 
using  it,  without  any  notice  to  the  owner,  or  any 
trial  or  opportunity  to  be  heard,  and  leaving  him 
without  any  remedy  whatever,  violates  the  con- 
stitutional provision  as  to  due  process  of  law. 

2.  Tlie  measure  pf  damages  in  replevin 
for  the  unlawful  detention  of  a  piano  is  its  rental 
value. 

(February  12,  1889.) 

APPEAL  by  defendant,  from  a  judgment  of 
the  District  Court  of  Silver  Bow  County 
in  favor  of  plaintiff  in  an  action  of  replevin  to 
recover  possession  of  a  piano.    Affirmed. 
The  facts  sufficiently  appear  in  the  opinion. 
Meser8.  William  H.  DeWitt  and  Camp- 
bell ft  Dnfl^t  for  appellant: 
Section  816,  Fifth  Div.  Rev.  Stats.  Mont. 


p.  579,  is  constitutional  and  valid,  and  enforce- 
able as  provided  by  its  terms  and  enforced  in 
the  case  at  bar. 

In  the  United  States  Revenue  Laws  we  find 
legislation  similar  to  our  own  License  Lien 
Law,  and  even  more  stringent  in  its  provisions. 

U.  S.  Rev.  Stat.  §§  8243,  8281. 

But  our  statute  does  not  go  to  the  extent  of 
a  forfeiture,  but  only  to  that  of  a  lien  for  a 
specified  amount. 

Such  lien  upon  property  "held  and  used"^ 
in  the  licensed  business  is  good. 

Sears  v.  Cottrell,  5  Mich.  251:  Sheldon  v.  Van 
Buekirk,  2  N.  Y.  478-478;  Dungan'e  App,  eS 
Pa.  204,  8  Am.  Rep.  169;  Cooley.  Const.  Lim. 
479,  480;  Bennett  v.  Hunter,  76  U.  S.  9  Wall. 
826  (19  L.  ed.  672). 

Such  seizure  and  sale,  without  action  in,  or 
judgment  by,  a  court,  is  due  process  of  law. 

Sprinfferv.  U.  S.  102  U.  S.  586(26  L.  ed.  258); 
Keely  v.  Sanders,  99  U.  S.  441  (25  L.  ed.  827); 
Sherrp  v.  McKinley,  99  U.  S.  496  (25  L.  ed. 
880). 

The  tax  list  has  the  force  of  an  execution  in 
the  hands  of  the  coUector. 

Burroughs,  Taxn.  p.  269. 

Therefore,  the  treasurer,  in  the  case  at  bar,, 
was  situated  as  if  he  had  an  execution,  which 


Nora.— Conatttutionoi  pnAee^Mm  of  property  righU. 
Where  individual  rights  are  concerned,  and  the 
matter  Is  one  upon  which  the  party  is  entitled  to 
be  heard,  a  prooeedlnff  conclusively  and  finally  dis- 
posing of  individual  property  rights  will  be  void, 
unless  founded  upon  a  law  providing  for  notice 
of  some  kind.  It  is  not  enough  that  some  notice 
or  Information  may  be  given;  the  law  must  provide 
for  notice.  Kuntz  v.  Sumption,  2  L.  R.  A.  666  and 
note. 

DMt  procees  of  law. 
fc^yp  one  can  be  deprived  of  his  property  or  vested 
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rights,  except  by  due  process  of  law.  Bums  v. 
Multnomah  B.  Go.  8  Sawy.  648;  Clark  v.  Mltobeli, 
09  Mo.  097;  Peeroe  v.  Kitxmiller,  19  W.  Va.  664;  White 
V.  Crump,  19  W.  Vo.  688.  «».««,•»  uiw 

A  state  statute  providing  for  taxation  and  as- 
sessment and  a  hearing  thereon  is  due  process  of 
law  (Reclamation  Dist.  v.  Hagar,  6  Sawy.  667);  but 
where  the  assessment  is  arbitrary  and  without  an 
opportunity  for  a  hearing,  it  Is  unconstitutional. 
Railroad  Tax  Cases,  18  Fed.  Rep.  7XS;  San  Fnmoisoo 
ft  N.  P.  R.  Co.  V.  Dinwiddle,  8  Sawy.  812;  Bums  v. 
Multnomah  R.  Co.  8  Sawy.  648;  Campbell  v.  Dwig- 
gins,  88  Ind.  478;  Tyler  v.  State,  88  Ind.  668. 
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presuppofles  a  judgment  by  due  process  of  law 
prior  to  its  issuance. 

See  also  Oooley,  Tazn.  302.  908,  805,  806, 
414;  Desty,  Taxn.  p.  745.  §  129;  pp.  759,  780. 
See  also  U.  S.  v.  A  DUtiUery,  3  Abb.  U.  8. 
192;  McGregor  Y.  Montgomery,  4  Pa.  237;  Moore 
V.  Marsh,  60  Pa.  46;  Henry  y.  Horstick,  9 
Watts,  412;  8meich  v.  York  Co.  68  Pa.  439;  At- 
iantie  db  P.  R.  Co.  v.  Oeino,  2  Dill.  176;  leaaee 
V.  Decker,  41  Ind.  410;  The  Ann,  8  Fed.  Rep. 
928  and  cases  there  cited;  Smith  v.  Md,  59  U.  8. 
18  How.  75  (15  L.  ed.  271);  Murray  v.  Hoboken 
Land  &  Imp.  Co.  59  U.  8.  18  How.  272  (15  L. 
ed.  372). 

The  damages  were  excessive.  The  evidence 
does  not  show  that  defendant  has  been  in  pos- 
session of  the  piano  since  it  was  taken  by  the 
sheriff  on  replevin. 

Phdpe  V.  Owem,  11  Cal.  22;  Doney  v.  Man- 
loce,  14  Cal.  555;  Earner  v.  Hathaway,  33  Cal. 
117;  Ifeu)  York  G.  <fe  /.  Co.  v.  Flynn,  55  N.  Y. 
653;  Briesee  v.  Maybee,  21  Wend.  144;  Farmers 
Bank  v.  McKee,  2  Pa.  318;  8edgwick,  Damages, 
582. 

Plaintiff  can  recover  special  damages  only 
to  the  commencement  of  the  action. 

Jhmers  v.  Ware,  4  Pick.  107;  Pierce  v.  Wood- 
icard,  6  Pick.  207;  LeMngwitl  v.  EUiott,  10  Pick. 
204;  section  III,  Code  C.  P.  Comp.  Laws. 

Mtetre.  McBride  ft  Haldom  for  respond- 
ent 

MeCoimeU*  Ch.  J.,  delivered  the  opinion 
of  the  court: 

The  action  is  for  replevin  for  one  piano. 
The  defendant  establishes  title  by  purchase 
from  the  treasurer  of  the  county,  on  a  sale  un- 
der the  provisions  of  section  816,  Rev.  Stat. 
Mont.  The  case  was  tried  to  the  court  with- 
out a  Jury. 

Findings  of  fact  and  conclusions  of  law  were 
filed  by  the  court,  and  entered  for  the  plaintiff, 
for  the  possession  of  the  property,  special  dam- 
ages for  its  detention,  and  costs;  from  which 
Ju^ment  defendant  now  appeals  to  this  court. 

llie  facts  as  pleaded,  proved,  and  found  by 
the  court  in  his  findings  of  fact,  are  as  follows, 
to  wit: 

That  from  June  6  to  December  6;  1886.  Har- 
Osbom^  was  a  retail  liquor  dealer  in  the 

tj  of  Butte,  Silver  Bow  County;  that  during 
all  that  time  Osborne  held  and  used  the  piano 
in  said  bosiness;  that  under  section  801,  Rev. 
Stai.  (then  in  force),  Osborne  was  indebted  to 
said  county  in  the  sum  of  $120,  as  license, 
which  he  never  paid;  that  Harry  C.  Kessler  was 
at  said  time  treasurer  of  said  county;  that  said 
treasurer  seized  said  piano  on  December  23,  to 
ttatisfy  said  license  and  costs  of  seizure— this 
under  section  816,  Rev.  8tat. ;  that  afterwards 
the  treasurer  advertised  and  sold  said  piano,  in 
strict  conformity  with  the  laws  as  to  sales  of 
personal  property  on  execution,  as  provided  by 
section  816;  that  on  said  sale  the  defendant, 
Valium,  was  the  purchaser;  that  said  taking 
was  the  taking  complained  of,  and  the  only 
takiug  by  defendant. 

The  court  gave  judgment  for  the  plaintiff  be- 
low upon  the  ground  that  the  said  section  816 
is  uncoostitutioAal  and  void,  and  hence  the  pur- 
chaser at  the  treasurer's  sale  got  no  title  to  the 
piano  in  controversy. 

Ai^iellant  also  insists  that  the  court  below 
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erred  in  the  rule  adopted  as  to  the  measure  of 
damages  for  the  detention  of  the  piano.  The 
constitutionality  of  said  Act,  and  the  proper 
rule  of  damages  for  the  detention  of  property 
in  replevin  cases,  are  the  only  questions  to  be 
determined  in  this  case. 

1.  Section  816  of  the  Revision  of  1879  is  as 
follows,  to  wit: 

"For  the  purpose  of  enforcing  the  provisions 
of  this  chapter,  and  to  prevent  the  evasion  of 
the  same,  all  property  of  every  kind,  held  or 
used  in  any  of  the  trades,  occupations  or  pro- 
fessions for  which  a  license  is  required  by  the 
provisions  of  this  chapter,  shall  be  liable  for 
said  license;  and  said  license  is  herebv  made  a 
lien  on  all  such  property,  which  lien  shall  have 
precedence  of  any  other  lien,  claim  or  demand; 
and  if  any  person  or  persons  shall  fail  or  refuse 
to  procure  the  license  required  by  this  chapter, 
before  the  transaction  of  the  busmess  specified, 
it  shall  be  the  duty  of  the  treasurer  of  the  coun- 
ty to  seize  any  of  the  property  upon  which  a 
ben  is  hereby  created,  or  any  other  property 
belonging  to  such  person  or  persons,  ana  sell 
the  same  in  the  manner  provided  for  sheriffs  on 
execution  to  satisfy  said  license  and  cost." 

By  reference  to  chapter  40,  in  which  section 
816  IS  contained,  it  will  be  seen  that  this  sec- 
tion applies  to  twenty  different  occupations  or 
pursuits;  and  all  property  held  or  used  in  any 
of  them  is  made  liable  for  the  license  tax  whicn 
is  imposed  by  said  chapter  upon  said  several 
callings,  and  a  lien  is  declared  upon  said  prop- 
erty, and  it  is  made  the  duty  of  the  treasurer 
to  seize  it  and  sell  it  in  the  '^manner  provided 
for  sheriffs  on  execution,"  to  satisfy  said  liens 
and  costs. 

There  is  no  provision  for  the  owner  to  be 
heard;  no  notice  is  to  be  given  to  him;  he  has 
no  day  in  court;  he  may  have  honestly  paid  the 
tax  on  the  same  property,  still  it  is  made  sub- 
ject to  the  taxes  due  from  another,  who,  be- 
cause it  is  held  or  used  by  him  in  his  business,  is 
enabled  through  the  agency  of  this  statute  to 
pay  his  debts  to  the  government  with  it.  The 
owner  is  in  no  fault  He  may  not  know  that 
the  delinquent  has  it  in  his  possession  or  use  in 
his  business.  Such  delinquent  may  have  come 
into  the  possession  of  it  by  theft.  The  stat- 
ute does  not  regard  the  manner  in  which  it 
may  have  come  into  his  possession  and  use. 
The  law  stamps  its  lien  upon  it  by  virtue  of  its 
being  held  or  used  in  the  business  of  the  delin- 
quent licensee.  The  treasurer,  armed  with  a 
copy  of  the  assessment  roll,  seizes  it,  and  sells 
it  m  the  same  manner  that  a  sheriff  levies  an 
execution  upon  the  property  of  a  judgment 
debtor. 

The  question  is,  Is  this  statute  in  conflict 
with  the  5th  and  14th  Amendments  to  the  Con- 
stitution of  the  United  States?  The  5th 
Amendment  to  the  Constitution  of  the  United 
States  provides  that  no  person  shall  be  "de- 
prived of  life,  libertv  or  property  without  due 
process  of  law."  And  the  14th  Amendment 
provides  that  **No  State  shall  deprive  any  person 
of  life,  liberty  or  property,  without  due  process 
of  Uiw." 

The  people  of  this  country  were  not  satisfied 
with  the  first  provision  in  their  great  organic 
Act,  but  in  1866  prohibited  the  States  from  mak- 
ing any  law  which  would  deprive  the  citizens  of 
life,  liberty  or  property  without  due  process  of 
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law.  Those  provisions,  the  most  sacred  of  aU 
the  coDstitutioDal  rights  of  the  people  of  this 
country,  are  a  limitation  upon  arbitrary  power. 
They  are  intended  to  prohibit  arbitraxy  and 
imjust  legislation.  They  impl^  the  right  of 
the  government  to  deprive  of  "life,  libertj^  and 

Sroperty;"  but  this  cannot  be  done  "without 
ue  process  of  law." 

It  becomes  vital,  then,  to  know  what  is 
meant  by  the  phrase  "due  process  of  law."  It 
is  hard  to  give  a  comprehensive  definition  of  it 
r  hat  will  embrace  all  the  cases  that  arise.  More 
than  a  hundred  vears  have  elapsed  since  it  was 
first  incorporatea  in  the  Constitution,  and  still 
the  courts  are  engaged  in  giving  a  definition  of 
its  meaning. 

In  commenting  upon  its  meaning,  Mr,  Jus- 
tice Miller,  in  the  case  of  Datidson  v.  New  Or- 
learn,  96  U.  S.  104  [24  L.  ed.  619],  says: 

"But,  apart  from  the  imminent  risk  of  a  fail- 
ure to  give  any  definition  which  would  be  at 
once  perspicuous,  comprehensive,  and  satisfac- 
tory, there  is  wisdom,  we  think,  in  the  ascer- 
taining of  the  intent  and  application  of  such  an 
important  phrase  in  the  Feaeral  Constitution, 
by  the  gradual  process  of  Judicial  inclusion  and 
exclusion,  as  the  cases  presented  for  decision 
shall  require,  with  the  reasoning  on  which  such 
decisions  may  be  founded." 

This  learned  Judge  further  says  that,  "When- 
ever by  the  laws  of  the  State,  or  by  state 
authonty,  a  tax,  assessment,  servitude  or  other 
burden  is  imposed  upon  property  for  the  pub- 
lic use,  whether  it  be  for  the  whole  State  or  of 
some  more  limited  portion  of  the  community, 
and  those  laws  provide  for  a  mode  of  confirm- 
ing or  contesting  the  charge  thus  imposed  in 
the  ordinary  courts  of  justice,  with  such  notice 
to  the  person,  or  such  proceeding  in  regard  to 
the  property,  as  is  appropriate  to  the  nature 
of  the  case,  the  judgment  in  such  proceeding 
cannot  be  said  to  deprive  the  owner  of  his 
property  without  due  process  of  law,  however 
obnoxious  it  may  be  to  other  objections." 

In  the  same  case,  Mr,  Justice  Bradley,  in  a 
concurring  opinion,  gives  this  definition:  "I 
think,  therefore,  we  are  entitled,  under  the  14th 
Amendment,  not  only  to  see  that  there  is  some 
process  of  law,  but  'due  process  of  law,*  pro- 
vided by  the  state  law  when  a  citizen  is  de- 
prived of  his  property;  and  that  in  judging 
what  is  'due  process  of  law'  respect  must  t^ 
had  to  the  cause  and  object  of  the  taking, 
whether  under  the  taxing  power,  the  power  of 
eminent  domain,  or  the  power  of  assessment 
for  local  improvements,  or  none  of  these;  and, 
if  found  to  be  suitable  or  admissible  in  the 
special  case,  it  will  be  adjudged  to  be  'due  proc- 
ess of  law/  but  if  found  to  be  arbitrary,  op- 
pressive, and  unjust,  it  may  be  declared  to  be 
not  'due  process  of  law.'  Such  an  examina- 
tion may  be  made  without  interfering  with  that 
large  discretion  which  every  legislative  power 
has  of  making  wide  modifications  in  the  forms 
of  procedure  in  each  case,  according  as  the 
laws,  habits,  customs  and  preferences  of  the 
people  of  the  particular  State  may  require." 

The  Court  of  Appeals  of  the  State  of  New 
York,  in  the  case  of  Stuart  v.  Palmer,  74  N.  Y. 
190,  in  speaking  of  the  meaning  of  "due  proc- 
ess of  law,"  in  construing  a  statute  of  that 
State  upon  the  question  of  notice  necessary  in 
assessment  oi  property  for  taxes,  uses  the 
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following  language,  to  wit:  "It  is  a  rule 
founded  on  the  first  principles  of  natural  jus- 
tice, older  than  written  constitutions,  that  a 
citizen  shall  not  be  deprived  of  his  life,  liberty 
or  property  without  an  opportunity  to  be  heard 
in  defense  of  his  rights;  and  the  constitutional 
provision  that  no  person  shall  be  deprived  of 
these,  'without  due  process  of  law'  has  its 
foundation  in  this  rule  .  .  .  No  citizen  shall 
arbitrarily  be  deprived  of  his  life,  liberty  or 
property.  This  the  Legislature  cannot  do  nor 
authorize  to  be  done.  'Due  process  of  law'  is 
not  confined  to  judicial  proceeding,  but  ex- 
tends to  every  case  which  may  deprive  a  citizen 
of  life,  liberty  or  property,  whether  the  pro- 
ceeding be  juaidal,  administrative  or  executive 
in  its  nature." 

And  that  learned  court  thus  defines  the 
meaning  of  "due  process  of  law,"  to  wit:  "It 
may,  however,  be  stated  generally  that  due 
process  of  law  requires  an  orderly  proceeding 
adapted  to  the  nature  of  the  case  in  which  the 
citizen  has  an  opportunity  to  be  heard,  and  to 
defend,  protect  and  enforce  his  rights.  A 
hearing  or  an  opportunity  to  be  heara  ia  abso- 
lutely essential.  We  cannot  conceive  of  due 
process  of  law  without  this." 

In  the  celebrated  Dartmouth  CoUege  Case,  17 
U.  S.  4  Wheat.  519  [4  L.  ed.  629],  Mr.  Web- 
ster defined  "due  process  of  law"  as  a  proceed- 
ing "which  proceeds  upon  inquiry,  and  ren- 
ders judgment  only  after  trial." 

Judge  Cooley,  in  his  work  on  Constitutional 
Limitations  (p.  855),  says  that  "due  process  of 
law"  is  not  confined  to  ordinary  judicial  pro- 
ceedings, but  extends  to  all  cases  where  property 
is  sought  to  be  taken  or  interfered  with,  and 
that  "due  process  of  law"  in  each  particular 
case  means  such  an  exertion  of  the  powers  of 
government  as  the  settled  maxims  of  law  per- 
mit and  sanction,  and  under  such  safegufuxis 
for  the  protection  of  individual  rights  as  these 
maxims  prescribe  for  the  class  of  cases  to  which 
the  one  in  question  belongs. 

In  the  case  of  Otering  v.  Foote,  65  N.  Y.  369, 
Mr,  (Jommissumer  Reynolds  says:  "The  gen- 
eral theory  under  our  laws  for  taxation  of 
property,  Is  that  the  citizen  to  be  affected  must 
have  some  B0|t  of  notice  of  the  proceeding  to 
be  had  against  his  property,  and  that  in  some 
form  he  may  be  heard, 'if  wrong  is  apprehend- 
ed, before  any  portion  of  his  estate  is  seized 
for  the  support  of  government;  and  I  think  all 
our  laws  for  the  assessment  of  property  for  the 
purposes  of  taxation  are  founded  upon  this  no- 
tion of  justice." 

We  might  multiply  authorities  upon  this 
subject  almost  indefinitely,  but  we  think  the 
foregoing  are  sufilcient  to  show  the  current  of 
authority  upon  this  subject;  and  we  hold  that 
the  doctrine  laid  down  in  the  case  of  Otering 
V.  Foote^  supra,  to  wit: 

"That  some  sort  of  notice  of  the  proceeding 
to  be  had  against  his  property,  and  that  in  some 
form  he  may  be  heard  if  wrong  is  apprehend- 
ed before  any  portion  of  his  estate  is  seized  for 
the  support  of  the  government,"  is  the  consti- 
tutional right  of  every  citizen;  and  if  he  is  not 
given  this  opportunity,  and  ^is  property  is 
taken  from  him,  it  is  done  without  due  process 
of  law,  and  is  an  infraction  of  the  foregoing 
provisions  of  the  Federal  Constitution. 

When  we  examine  said  section  816,  under 
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consideration,  in  the  liglit  of  these  congtitu- 
tional  provisions,  it  is  conspicuous  for  the  ab- 
sence of  due  process  of  law.  It  provides  that 
the  property  of  another,  held  or  used  in  any  of 
the  twenty  occupations  provided  for  in  said 
chapter,  may  be  seized  bV  the  treasurer,  and 
sold  for  the  satisfaction  of  the  license  due  from 
the  person  so  holding  or  using  it,  and  costs, 
without  any  notice  to  the  owner,  without  any 
trial,  without  any  opportunity  to  be  heard,  and 
leaves  such  person  without  any  remedy -what- 
ever. 

It  seems  to  us  that  it  would  have  been  difl9- 
cult  for  the  Legislature  to  devise  a  more  ar- 
bitrary and  unjust  law  than  this.  The  own- 
er of  Uie  property  may  not  know  that  it  is  held 
or  used  by  the  delinquent  taxpayer.  Indeed, 
it  might  have  come  into  the  possession  of  such 
taxpayer  by  theft  or  fraud,  and  the  bare  fact 
that  it  is  held  and  used  in  such  trade  or  occu- 
pation, without  any  reference  to  the  manner  in 
which  it  came  into  his  possession,  subjects  it  to 
the  lien  for  the  license  fee,  to  be  sold  by  the 
treasurer  in  the  manner  heretofore  described. 

Such  a  law  is  against  reason.  It  violates 
every  sense  of  justice  and  of  right.  Such  pro- 
cedure occurring  between  private  citizens 
would  be  regard^  as  gross  fraud,  if  not  theft, 
and,  when  done  by  the  government  it  cannot  be 
characterized  by  a  milder  term  than  * 'tyranny." 

We  are  aware  that  the  taxing  power  is  the 
roost  comprehensive  and  unrestncted  of  all  the 
powers  with  which  government  is  endowed. 
This  must  necessarily  be  the  case,  because  of 
the  necessity  of  the  government  to  raise  rev- 
enue to  carry  on  the  purpose  of  the  govern- 
ment. In  this  country  the  power  of  the  legis- 
lative departments  of  the  govemroents,  federal 
and  state,  is  limited  by  written  constitutions, 
and  the  English  doctrine  of  parliamentary  om- 
nipotence has  no  place  in  American  institutions. 

Mr.  Cooley,  in  his  work  on  Taxation,  p.  8  ^ 
jeg.,  speaking  upon  this  subject,  says  that  no 
attribute  of  sovereignty  is  more  pervading,  and 
at  no  point  does  the  power  of  the  government 
affect  more  constantly  and  intimately  all  the 
relations  of  life  than  through  the  exactions 
made  upon  it  for  taxation.  The  power  of  tax- 
ation rests  upon  necessity,  and  is  inherent  in 
every  sovereignty.  No  constitutional  govern- 
ment can  exist  without  it. 

Chief  JuMtiee  Marshall  has  said  of  this  power 
that  the  power  of  taxing  property  is  essential 
to  the  very  existence  of  government,  and  may 
be  legitimately  exercised  on  the  subjects  to 
which  it  is  applicable  to  the  utmost  extent  to 
which  the  government  may  choose  to  cany  it. 
The  only  security  against  the  abuse  of  this 
power  is  found  in  the  structure  of  the  govern- 
ment itself.  In  imposing  the  tax,  the  Legisla- 
ture acts  upon  its  constituents.  This  vital 
power  may  be  abused,  but  the  interest,  wisdom 
and  iostice  of  the  representative  body,  and  its 
relations  to  its  constituents,  furnish  the  only 
safety  against  unjust  and  excessive  taxation,  as 
well  as  unwise  taxation. 

Again,  Mr.  Cooley,  in  his  work  on  Taxation 
(p.  802),  in  speaking  of  the  collection  of  taxes 
by  distress  says:  "That  it  has  been  objected  to 
as  a  process  which  condemned  the  party  before 
he  had  been  heard,  and  proceeded  to  execution 
without  trial.  In  a  very  important  sense  the 
objection  states  the  case  with  accuracy.  The 
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process  in  the  nature  of  an  execution  does  is- 
sue, at  least  under  some  tax  laws,  before  the 
liability  of  the  party  has  been  finally  and  con- 
clusively determined."  And  he  quotes  ap 
provingly  the  following  from  Jud4fe  Nott,  in 
tlie  case  of  State  v.  Allen,  2  McCord.  L.  55. 
'  'This  method  of  collecting  taxes  is  as  well 
established  by  custom  and  usage  as  any  princi- 
ple of  the  common  law.  A  similar  practice 
prevailed  in  all  the  Colonies  from  the  first  dawn 
of  their  existence.  It  has  been  continued  by 
all  the  States  since  their  independence,  and  had 
existed  in  England  from  time  immemorial. 
Indeed,  it  is  necessary  to  the  existence  of  every 
government,  and  is  based  upon  the  principle  of 
self-preservation  ...  I  think,  therefore,  that 
any  legal  process  that  was  founded  on  neces- 
sity, has  been  consecrated  by  time,  and  ap- 
proved and  acquiesced  in  by  universal  consent, 
must  be  an  exception  to  the  right  of  trial  by 
iury,  and  is  embraced  in  the  alternative — the 
law  of  the  laud.  Such  I  consider  to  be  the 
summary  proceeding  allowed  in  the  collection 
of  taxes." 

In  commenting  upon  this  Mr.  Cooley  says: 
"But  it  has  sometimes  been  deemed  necessary, 
after  giving  the  ordinary  remedy  by  distress,  to 
go  further.  That  remedy  will  not  justify  any 
invasion  of  the  rights,  or  any  interference  with 
the  property,  of  others  than  the  very  persons 
upon  whom  the  tax  is  imposed.  If  the  property 
of  another  is  distrained,  the  officer  may  be  sued 
in  trespass,  or  the  property  may  be  taken  from 
him  on  writ  of  replevin.  Under  pretense  of 
this  right  it  has  been  found  possible  seriously 
to  embirrass  the  officer  in  the  performance  of 
his  duties,  by  means  of  unfounded  claims,  or 
those  the  officer  believes  to  be  such.  To  pre- 
clude this,  statutes,  have  in  some  cases,  been 
passed,  taking  away  the  ordinary  remedies 
against  the  collector,  and  leaving  the  claimant 
to  some  other  remedy." 

It  will  be  seen  that  the  doctrine  laid  down 
here  is  that  the  summary  remedy  of  seizure  of 
property  by  distress  warrants,  without  hearing 
or  notice  on  the  part  of  the  alleged  delinquent 
taxpayer,  must  be  confined  to  the  propiert^, 
of  those  who  are  delinquent,  and  that  it  will 
not  justify  any  invasion  of  the  rights  or  inter- 
ference with  the  properly  of  others.  While, 
then,  we  recognize  the  all-pervading  power  of 
the  government  in  the  assessment  and  collec- 
tion of  taxes,  that  it  reaches  all  classes  of  per- 
sons and  all  classes  of  property,  and  while  we 
further  recognize  the  necessity  of  government 
not  to  be  interfered  with  in  the  collection  of 
its  revenues  by  the  ordinary  delays  incident  to 
trials  in  courts  of  justice,  and  that  the  IjCgisla- 
ture  has  power  to  give  extraordinary  remedies 
summary  in  their  nuture,  to  revenue  collecting 
offices,  to  the  end  that  the  taxes  may  be  speed- 
ily gathered,  and  thus  the  necessities  of  the 
government  be  promptly  met^ — still  it  does  not 
go  to  the  extent  of  the  doctrine  of  English  par- 
liamentary omnipotence,  so  that  the  Legisla- 
ture in  the  exercise  of  this  power  has  the  right 
to  trample  under  its  feet  the  provisions  of  the 
Constitution  under  consideration. 

In  some  cases  it  has  been  claimed  that  the 
expression  due  process  of  law  is  synonymous 
with  that  other  expression  law  of  the  land,  and 
that  that  was  the  meaning  attached  to  it  by  so 
eminent  an  authoritv  as  Lord  Coke.    In  com- 
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menting  upon  this  point,  Mr.  Justice  Miller  in 
the  caae  of  Davidson  v.  New  Orleans^  9Upra, 
uses  the  following  language: 

**The  equivalent  of  the  phrase  *due  process 
of  law/  according  to  Lord  Coke,  is  found  in 
the  words  'law  of  the  land/  in  the  ^reat  char- 
ter, in  connection  with  the  writ  of  habeas  cor- 
pus, the  trial  by  jury,  and  other  guaranties  of 
the  rights  of  the  subject  against  the  oppression 
of  the  Crown.  It  is  easy  to  see  that  when  the 
Great  Barons  of  England  wrung  from  King 
John,  at  the  point  of  the  sword,  the  conces- 
sion that  neither  their  lives  nor  their  property 
should  be  disposed  of  by  the  Crown,  except  as 
provided  by  the  law  of  the  land,  they  meant 
by  'law  of  the  land'  the  ancient  and  customary 
laws  of  the  English  people,  or  laws  enacted  by 
the  Parliament  of  which  these  barons  were  a 
controlling  element.  But  when  in  the  year  of 
grace  1866  there  is  placed  in  the  Constitution 
of  the  United  States  a  declaration  that  *No 
State  shall  deprive  any  person  of  life,  liberty 
or  property  without  due  process  of  law,'  can 
a  State  make  anything  aue  process  of  law 
which,  by  its  own  legislation,  it  Chooses  to  de- 
clare such?  To  affirm  this  is  to  hold  that  the 
prohibition  to  the  States  is  of  no  avail,  or  has 
no  application  where  the  invasion  of  private 
riffhts  is  effected  under  the  forms  of  state  leg- 
islation." 

No  one,  then,  will  claim  that  the  meaning  of 
this  expression,  "the  law  of  the  land/'  as  used 
in  the  days  of  Lord  Coke,  is  the  correct  mean- 
ing to  be  attached  to  it  at  this  time,  and  in  this 
country.  Otherwise,  to  hold  so  would  be  to 
make  any  law,  however  arbitrary  and  violative 
of  fundamental  principles,  which  the  Legisla- 
ture might  see  fit  to  make  of  a  general  nature, 
the  law  of  the  land,  and  hence  proceedings  un- 
der it.  and  rights  devested  under  it,  would  be 
done  by  "due  process  of  law." 

Such  a  construction  of  the  Constitution 
would  result  in  its  total  destruction,  and  confer 
upon  the  American  Legislatures  all  the  power 
that  the  English  Parliament  ever  had;  and,  in- 
stead of  the  citizen  finding  his  life,  liberty  and 
property  protected  by  uie  Constitution,  he 
would  find  himself  at  the  mercy  of  the  legisla- 
tive department  of  the  government. 

And  this  is  the  mistake  into  which  the  Su- 
preme Court  of  Michigan  fell  in  the  case  of 
^ars  V.  CotPreU,  5  Mich.  252,  in  which  Judge 
Manning  spoke  for  a  majority  of  the  court,  and 
lays  down  the  following  doctrine:  "The  words 
'due  process  of  law'  mean  the  'law  of  the  land,' 
and  are  to  be  so  understood  in  the  Constitution. 
By  Magna  Charta  it  was  provided:  'No  free- 
man shall  be  taken  or  imprisoned  or  dis- 
possessed of  his  free  tenements  and  liberties,  or 
outlawed,  or  banished,  or  anywise  hurt  or  in- 
jured, unless  by  the  legal  judgment  of  his 
peers,  or  by  the  law  of  the  land.'^  Lord  Coke 
construed  the  words  'law  of  the  land'  to  mean 
'due  process  of  law.'  Hence,  we  sometimes 
find  one  phraseology  used,  and  sometimes  the 
other.  They  were  held,  and  we  l^ink  cor- 
rectly, to  mean  the  same  thing,  in  Re  John  d 
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Oherry  Streets*  19  Wend.  659.  By  the  'law 
of  the  land'  we  understand  laws  that  are  gen- 
eral in  their  operation,  and  that  affect  the 
rights  of  all  alike,  and  not  a  special  Act  of  the 
Le<nslature,  passed  to  affect  the  rights  of  an 
individual  against  his  will,  and  in  a  way  in 
which  the  same  rights  of  other  persons  are  not 
affected  by  existing  laws." 

We  cannot  consent  to  the  doctrine  of  this 
Michigan  case,  for  the  reasons  that  we  have 
already  given,  that  in  carrying  it  out  it  will 
subordinate  the  Constitution  to  the  legislative 
will,  and  subject  the  citizen  in  the  enjoyment 
of  life,  liberty  and  property  to  the  caprices  of 
that  will.  Nothing  can  be  the  law  of  the  land 
in  the  sense  of  the  Constitution,  however  gen- 
eral it  may  be,  and  however  it  mav  affect  the 
rights  of  all  persons  alike,  which  deprives  the 
citizen  of  his  life,  his  liberty  or  his  property 
without  due  process  of  law,  and  that,  as  we 
have  already  seen,  contemplates  that  a  hearing 
must  be  allowed  to  him  at  some  stage  of  the 
proceedings  against  him;  and  a  hearing  would 
be  but  a  hollow  mockery  if  he  could  not  be  al- 
lowed to  defend  and  be  protected  in  his  rifhta 
by  the  judgment  of  the  court,  or  the  adminis- 
ti-ative  or  executive  officer  with  whom  he  has 
to  do. 

In  the  case  of  Sears  v.  CoUreU,  supra,  the 
statute  under  consideration,  like  our  own  sec- 
tion 816,  provided  that  the  mere  possession  of 
personal  property  should  make  it  liable  for  the 
taxes  of  the  person  who  so  held  it  in  posses- 
sion, and  the  Supreme  Court  of  Michigan  held 
such  an  Act  constitutional  upon  the  ground^ 
above  given;  but  even  this  statute  gave  to  the 
person  whose  property  might  be  sold  for  the 
taxes  of  another  the  right  of  action  against  such 
person  to  recover  the  value  of  it;  so  that  its 
harshness  at  least  was  in  some  measure  miti- 
gated by  the  remedy  thus  given. 

2.  The  court  below  gave  judgment  for  the 
unlawful  detention  of  the  piano  in  controversy 
at  the  sum  of  $285.  It  is  contended  by  the  ap- 
pellant that  the  true  measure  of  damages  is  in- 
terest on  the  value  of  the  property  from  the 
time  it  is  taken  up  to  the  time  of  the  rendition 
of  the  judgment;  while  the  respondent  con- 
tends that  if  the  property  replevined  has  a 
usable  value,  the  party  is  entitled  to  the  prop- 
erty, and  also  to  recover  the  value  of  its  use 
from  the  time  he  was  deprived  of  it  to  the  day 
of  trial. 

The  proof  showed  in  this  instance,  and  the 
court'  so  found,  that  the  rental  value  of  the 
piano  in  question  was  $10  ^r  month:  and  the 
court  allowed  as  damages  this  rental  value.  In 
this  we  think  there  Is  no  error.  The  great 
weight  of  authority  sustains  this  position,  and 
we  think  it  is  founded  in  reason  and  justice, 
and  the  authorities  referred  to  in  respondent's 
brief  abundantly  sustain  this  position. 

Let  the  ease  then  he  afflrmed,  at  the  costs  of  the 
appellant. 

ba>ch  and  Liddell»  JJ,,  concur . 


*6ee  olasBifled  oitations  at  oloae  of  oose.  Lawyers* 
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STATE  OF  GEORGIA. 
(..-.Ga ) 

HSantrmcUiug  to  sell  a  g^allon  of  whisky 

generally^  taBng*  an  order  for  the  same  to  be 
fUled  by  delivery  to  a  oommon  carrier,  and  re- 
oeliringr  the  prioe,  wlU  not  complete  the  sale.  The 
sale  is  not  completed  until  separation  of  the 
particular  gallon  from  the  common  stock,  and 
delivery  to  the  carrier;  hence,  the  sale  is  not 
consummated  at  the  place  where  the  bargain  is 
made  and  the  price  iwid,  but  at  the  place  where 
delivery  is  made  to  the  carrier;  the  freight  being 
paid,  not  by  the  seller,  but  by  the  purchaser,  and 
there  being"  no  contract  to  deliver  otherwise  than 
to  the  carrier  at  the  point  of  shipment. 

^February  11, 1889.) 

ERROR  to  the  Superior  Court  of  Douglas 
County  to  review  a  judgment  for  plaintiff 
in  a  prosecution  for  illegal  sale  of  liquor. 
Rewned, 

The  facts  sufiScientiv  appear  in  the  opinion. 

Me88nt,  Adolph  Brandt.  J.  S.  James 
snd  Cm  D,  Canip,  for  plaintiff  in  error: 

The  General  Local  Option  Law  of  the  State 
repeals  the  Special  Local  Option  Act  for  Doug- 
las County. 

Acta  1884-65,  pp.  121,  681. 

Defendant  coma  not  be  convicted  under  the 
indictment,  and  under  the  evidence  in  this  case, 
for  selling  whisky  in  Douglas  County.  Three 
elements  are  necessary  to  a  contract  of  sale: 
(1)  identification  of  the  thing  sold;  (2)  an 
■agreement  of  the  price  to  he  paid;  (8)  consent 
of  the  parties. 

See  %  2629,  Georgia  Code  1882. 

(3eneral1y,  the  delivery  of  the  goods  is  essen- 
tial to  the  perfection  of  a  sale,  and  cannot  be 

*Head  note  by  Blbcklbt,  Ch,  J. 


dispensed  with  without  contract  to  that  effect. 

Section  2644,  Georgia  Code  1882. 

Delivery  to  carrier  is  delivery  to  consignee. 

Redd  V.  Burrui,  58  Ga.  574. 

The  Act  to  prohibit  the  sale  of  liquor  in 
Douglas  County,  approved  September  4,  1884, 
is  unconstitutional  and  void,  because  the  Act 
extends  bevond  the  caption. 

Mr,  John  S«  Candler,  Solicitor  General, 
for  the  State. 

Bleekley»  Ch.  J.,  delivered  the  opinion  of 
the  court: 

For  the  purposes  of  the  present  case,  we  may 
assume  that  the  Local  Option  Law  for  Douglas 
Countv  was  constitutional,  and  was  a  valid 
operative  statute  within  the  County  of  Doug- 
las; and  still  we  think  the  offense  of  selling 
whisk V  contrary  to  that  statute  was  not  com- 
mitted, according  to  the  evidence  set  forth  in 
the  record. 

The  material  portion  of  the  evidence  was  to 
the  following  effect:  Kennev  &  Werner  were 
liquor  dealers  in  the  City  of  Atlanta,  Fulton 
County,  and  kept  their  store  and  stock  in  that 
city.  Dun n  was  their  agent  and  traveling  sales- 
man. He  went  to  Douglasville.  in  Doufflas 
County,  taking  with  him  a  case  of  samples, 
and  while  there  solicited  of  Ward,  the  sheriff 
of  the  county,  an  order.  Ward  gave  him  an 
order  for  one  gallon  of  whisky,  and  paid  him 
$2.15  for  the  whisky  and  a  Jug  to  contain  it. 
In  this  transaction  no  samples  were  exhibited. 

Ward  testified:  '*  He  told  me  he  was  getting 
up  orders  for  whisky,  and  wanted  to  know  if  I 
wanted  any.  I  told  him  I  had  been  at  work 
hard  all  day,  was  tired,  and  felt  like  I  would 
like  to  have  some.  He  told  me  he  would  get 
the  order  in  for  it  that  nieht  to  Atlanta.  It  was 
lust  about  ten  minutes  before  train  time,  and 
he  said  he  could  go  to  the  depot  and  send  an 
order  in  and  it  would  come  the  next  day;  but 


NoTB.— Sole;  title  does  not  poes,  when  anything  re- 
fnaifw  to  be  done  by  seller. 

Where  anything  remains  to  be  done  to  identify 
the  subject  of  the  sale^  title  does  not  pass.  Cornell 
V.  dark,  6  Gent.  Rep.  506, 104  N.  Y.  451;  Acraman  v. 
Morrice,  8  C  B.  449;  19  L.  J.  N.  8.  C.  P.  OT. 

Where  by  the  agreement  the  vendor  is  to  do  any- 
thing to  the  goods  for  the  purpose  of  putting  them 
into  a  deUverable  state,  the  performance  of  those 
things  shall  be  taken  to  be  a  condition  precedent 
to  the  vesting  of  the  property.  Benjamin,  Sales, 
1st  Am.  ed.  2S1;  Blackb.  Sales,  Am.  ed.  00, 161;  Wol- 
lensak  v.  Briggs,  7  West  Rep.  677, 119  111.  45a. 

Where  any  operation,  as  surveying,  measuring 
or  the  like,  remains  to  be  performed  in  order  to 
4Moertain  the  price  or  the  quantity  to  be  delivered, 
the  contract  is  incomplete,  and  the  property  does 
not  pass.  United  Society  of  Shakers  v.  Brooks,  5 
New  Bng.  Bep.  438, 145  Mass.  410. 

A  contract  to  furnish  ties  to  a  railroad  company, 
whereby  vendor  was  to  pUe  the  ties  on  the  land 
of  the  company,  to  be  thereafter  inspected  and 
aeiected,  did  not  contemplate  that  the  title  should 
pass  on  vendor's  piling  the  ties  on  the  land  and 
receiving  the  part  payment  thereon.  Cornell  v. 
dark,  6  Gent.  Bep.  508, 104  N.  T.  451. 

Property  Is  not  transferred  until  measured,  and 
the  purchaecar  may  recover  back  the  price  paid  for 
-all  timber  not  .received,  and  damages  for  breach  of 
«ontract.    Logan  v.  tie  Mesurier,  8  Moore,  P.  C.  118; 


Gilmour  v.  Supple,  11  Moore,  P.  C.  561;  Benjamin, 
Sales,  p.  248. 

The  act  of  weighing  is  in  the  nature  of  a  condi- 
tion precedent  to  the  passing  of  the  property 
where  ''  the  price  is  made  to  depend  upon  the 
weight"  (Hanson  v.  Meyer,  8  East,  814);  ''and  the 
concurrence  of  the  seller  in  the  act  of  weighing 
was  necessary.*'  Simmons  v.  Swift,  6  Bam.  A  C. 
867. 

A  contract  for  the  sale  of  standing  millet,  which 
provided  that  It  should  be  out  and  stacked  on  the 
farm  of  the  vendor,  does  not  vest  the  title  in  the 
vendee,  until  it  has  been  measured  and  paid  for 
according  to  the  contract.  H  ughes  v.  Wiley,  88  Kan. 
781. 

Where  the  buyer  had  purchased  in  advance  all 
the  crop  of  peppermint  oil  to  be  raised  and  manu- 
factured by  a  farmer,  the  property  passed  to  the 
buyer  in  all  the  oil  which  had  been  put  by  the 
farmer  into  the  buyer's  bottles  and  weighed,  al- 
though never  delivered  to  him.  Langton  v.  Hig- 
gins,  28  L.  J.  N.  8.  (Bxch.)  252,  4  Huist  ft  N.  402. 

The  property  passes  where  nothing  remains  to 
be  done  by  the  vendor  to  the  thing  sold.  Tansley  v. 
Turner,  2  Scott,  288, 2  Bing.  N.  C.  VSL 

Condiiione  precedent  must  be  performed. 

Where  several  things  have  to  be  done  by  the 
seUer  it  Is  his  duty  to  do  them;  and  If  he  neglects 
the  property  does  not  pass.    Benjamin,  Sales,  247. 

If,  by  the  terms  of  the  contract,  the  seller  en- 
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it  was  two  days  before  it  came.  I  suppose  it 
came  in  a  jug  on  the  train.  I  found  it  at  tbe 
depot  in  the  express  office,  and  I  paid  the  ex- 

{)ress  on  it  Mr.  Dunn  didn't  deliver  me  any 
iquor  at  all,  but  it  came  to  me  from  Atlanta 
by  train." 

It  is  clear  that  the  contract  into  which  the 
parties  entered  contemplated  no  direct  delivery 
of  the  whisky  by  tbe  seller  to  tbe  buyer  in 
Douglasville,  but  a  delivery  to  be  made  in  At- 
lanta to  a  common  carrier;  and  in  that  way  de- 
livery was  actually  made.  The  subject  of  the 
contract  was  no  particular  gallon  of  whisky, 
but  a  gallon  of  whisky  generally,  which  was 
part  of  the  common  stocK  of  Kenney  &  Wer- 
ner, kept  for  sale  in  the  City  of  Atlanta.  Un- 
til separation  was  made  of  some  particular 
gallon  from  that  stock,  the  precise  subject  of 
the  executory  contract  of  sale  could  not  be 
identified,  and  until  then  no  title  to  any  whisky 
whatsoever  passed,  or  could  pass  by  virtue  of 
the  contract. 

As  soon,  however,  as  a  particular  gallon  of 
whisky  was  separated  in  consequence  of  the 
order  from  the  common  stock,  put  in  a  jug, 
and  delivered  to  the  common  carrier,  what  was 
up  to  that  time  a  mere  executory  contract  of 
sale  became  an  actual  or  Executed  sale,  and  the 
title  to  that  mrticular  gallon  passed  to  Ward, 
the  buyer.  It  was  as  completely  his  whisky 
in  the  hands  of  the  express  company  the  moment 
the  company  accepted  and  received  it  for  car- 
riage to  him  as  consignee  as  it  ever  was  after- 
wards. He  became  the  owner  by  reason  of  the 
delivery  made  to  the  express  company  in  At- 
lanta, and  not  by  reason  of  the  delivery  which 
that  company  made  to  him  subsequentlv  in 
DouglasviUe.  Had  the  jug  or  its  contents  been 
lost  or  damaged  while  the  transportation  was  in 

Srogress,  the  right  of  action  for  such  loss  or 
amage  would  have  been  in  him.    Had  the 
goods,  by  reason  of  the  express  company's  de- 


fault, never  arrived  at  DouglasviUe.  Ward 
could  not  have  recovered  back  the  money  which, 
he  paid  to  Dunn.  His  redress  would  have  been 
against  the  carrier  only. 

"Delivery  to  the  carrier  was  a  delivery  lo 
the  defendants  if  there  was  no  agreement  to  tbe- 
contrary  .  .  .  But,  if  the  parties  agreed 
that  the  goods  were  to  be  delivered  in  Law- 
rence, it  would  not  be  a  completed  sale  until 
the  delivery,  and  the  laws  of  this  State  would 
apply   to  It."    JSuit  v.    WoodhaU,    113  Mass. 

To  the  same  effect,  as  to  completing  sale  at 
the  time  and  place  of  delivenr,  see  Weil  v. 
Golden,   141  Mass.  864,  2  New  Ene.  Rep.  235. 

''To  complete  the  sale,  so  that  the  title  will 
pass  to  the  buyer,  the  goods  must  be  separated 
from  the  bulk  whereof  they  are  a  part,  or  in. 
some  other  way  be  so  distinguished  or  specified 
that  they  can  be  known.  Bishop,  Contracts^ 
gl809. 

Several  cases  decided  by  the  highest  courts 
of  other  States,  in  criminal  proceedings,  are- 
more  or  less  directly  in  point  on  the  present 
case.  GarbractitY,  Com,  96  Pa.  449;  Sarbecker 
V.  State,  65  Wis.  171;  SlaU  v.  Hvghes,  22  W. 
Va.  748;  Herron  v.  State  (Ark.)  10  S.  W.  Rep. 
25. 

The  last  of  these  cases,  which  was  decided. 
by  the  Supreme  Court  of  Arkansas  in  Deoem> 
ber,  1888,  is  exactly  parallel  with  the  present 
case  in  all  the  essential  facts,  even  to  the  receipt 
of  the  purchase  price  at  the  time  of  entering: 
into  the  contract. 

If  it  be  suggested  that  the  evidence,  as  we 
have  recited  it  above,  leaves  it  doubtful  as  to 
whether  delivery  was  to  be  made  to  the  carrier 
in  Atlanta  or  to  the  buyer  in  DouglasviUe,  we 
answer  that  where  two  methods  of  delivery  are 
open — one,  legal;  the  other,  illegal — ^the  former 
is  to  be  considered  as  the  one  contemplated, 
unless  the  parties  by  express  agreement  have^ 


gages  to  deliver  the  thing  sold  at  a  given  place, 
and  there  be  nothing  to  show  that  the  thing  sold 
was  to  be  in  the  mean  time  at  the  risk  of  the  buyer, 
the  contract  is  not  fulfilled  by  the  seller  unlees  he 
delivers  it  accordingly.  Calcutta  ft  B.  Steam  Nav. 
Co.  V.  De  Mattos,  82  L.  J.  N.  8.  Q.  B.  8S2. 

If  no  particular  goods  have  been  specified,  set 
apart  or  designated,  or  if  they  have,  and  something 
remains  yet  to  be  done  upon  them  by  the  vendor  to 
get  them  ready  for  delivery,  or  to  ascertain  the 
price,  then  it  is  an  executory  sale.  Stephens  v. 
Santee,49N.Y.86. 

An  express  company  carrjing  goods  on  the  order 
of  the  seller  to  deliver  to  the  purchaser  C  O.  D.  is 
an  agent  of  the  seller,  and  title  does  not  pass  till 
after  performance  of  conditions  precedent— de- 
livery and  payment.  State  v.  O^Neil,  1  New  Eng. 
Rep.  T76,  58  Vt.  liO. 

It  is  incumbent  on  the  buyer  **  to  make  out  that 
something  remained  to  be  done  to  the  goods  by 
the  sellers  at  the  time  when  the  loss  happened,"  in 
order  to  recover  back  a  sum  of  money  paid  by  him 
on  the  goods  destroyed.  Kugg  v.  Minett,  11  East, 
210. 

Intention  of  parties  to  govern. 

The  title  to  property  does  not  pass  until  the 
parties  intend  it  shalL  Cleaves  v.  Washburn 
(Maine)  5  New  Eng.  Uep.  788;  Benjamin,  Sales,  299. 

The  vesting  of  the  title  always  depends  on  the 
intention  of  tbe  parties,  to  be  derived  from  the  con- 
tract and  its  circumstances.    Gonser  v.  Smith,  7 
Cent.  Hep.  187, 115  Pa.  462, 19  W.  N.  C.  260. 
8  L.  R.  A 


It  is  competent  for  the  parties  to  determine 
what  act  shall  be  done  by  the  vendor  before  the 
title  shaU  vest  in  the  purchaser.  Malone  v.  BflDoe* 
sota  Stone  Co.  86  Minn.  825. 

A  sale  is  to  be  considered  executed  or  executory, 
according  to  the  real  intention  of  the  parties  as 
manifested  by  their  language  and  the  surrouDdins' 
circumstances;  ttiere  being,  of  course,  no  queBtlcm 
involved  as  to  the  Statute  of  Frauds  or  rights  of 
creditors.  See  Elgee  Cotton  Cases,  89  U.  8.  22  WaU. 
187  (23  L.  ed.  867). 

The  intention  is  ordinarily  a  matter  of  fact  to  be 
found  by  the  Jury  upon  the  evidence.  Dyer  ▼. 
Libby,  61  Maine,  45;  Fuller  v.  Bean,  84  N.  H.  280; 
Riddle  v.  Vamum,  20  Pick.  280;  Merchants  Nat.. 
Bank  v.  Bangs,  108  Mass.  296  and  cases  cited;  Wilkin- 
son v.  Holiday.  88  Mich.  386;  Kelsea  v.  Haine8,41  N.  H. 
253;  Hatch  v.  Standard  OH  Co.  100  U.  S.  131  (2>L.  ed^ 
666);  Terry  v.  Wheeler,  26  N.  Y.  625;  Callaghan  ▼. 
Myers,  89  HI.  570;  Sewell  v.  Eaton,  6  Wis.  490: 
Fletcher  v.  Ingrram,  46  Wis.  201;  Weed  v.  Boston^. 
&  S.  Ice  Co.  12  Allen,  877;  Lingham  v.  Gggieston,  2T 
Mich.  824;  Hurd  v.  Cook,  75  N.  Y.  454;  Stone  v. 
Peacock,  85  Maine,  888. 

Where  a  certain  number  of  articles  are  sold  from 
an  ascertained  lot.  which  are  identical  in  kind  and 
value,  a  selection  is  unnecessary,  and  a  separation  Is 
not  essential  to  transfer  title  to  the  vendee.  In 
such  a  case,  the  price  being  paid  in  full,  the  tltle- 
wlU  pass  if  it  appears  that  the  parties  so  intendeds 
Kingman  v.  Holmquist,  36  Kan.  785. 
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adopted  the  other.  Certainly  is  this  true  where 
one  would  be  innocent  and  the  other  criminal. 
It  seems  to  us  that,  in  order  to  render  pro- 
hibitory laws  in  reference  to  the  dispensing  and 
distribution,  of  liquors  effectual  in  the  lar^st 
degree,  the  contract  to  sell,  as  well  as  the  sale 
itself,  should  be  brought  within  the  purview 
of  the  prohibiting  statutes;  but,  untu  this  is 


done  by  legislation,  the  courts  are  powerless  to 
lend  their  aid.  by  the  administration  of  penal 
sanctions,  to  what  might  be  considered,  and 
doubtless  is,  a  sound  public  policy. 

The  court  erred  in  treating  the  sale  as  com- 
pleted in  Douglas  County,  and  in  not  granting 
a  new  trial. 

Judgment  reversed. 
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(....Sawy Fed.  Rep ) 

*!•  A  Jnd^^ent  ai^ainst  a  eorporation  for 
the  recoverjr  of  money  is  eondxmkvB 
evldeiice  in  a  suit  aninst  a  stock- 
holiier  for  the  collection  m  said  Judfirment,  of 
the  existence  of  the  corporation  and  its  liability 
to  plaintiff  therein,  as  thereby  determined;  and 
such  judgment,  whether  sriven  in  an  action  ex 
eontraetu  or  ex  delleto^  to  an  indebtedness  of  the 
corporation  for  which  a  stockholder  is  liable  to 
the  amount  due  on  his  stock. 

a  Judgment  against  an  insolvent  corporation 
from  a  stockholder  thereof,  the  statute  does  not 
commence  to  run  against  the  Judgment  creditor 
and  In  favor  of  the  stockholder  until  the  entry  of 
the  Judgment. 

(March  18, 1880.) 

SUIT  to  collect  the  debt  of  a  corporation  from 
a  stockholder  therein.    On  exceptions  to 
answer.     Exceptions  aUowed. 

The  facts  sufficiently  appear  in  the  opinion. 

Mr.  A.  Tu  Fraaer  for  plaintiff. 

Mr,  Earl  C*  Bronaofph  for  defendant. 

DeadjTy  J.,  delivered  the  following  opinion: 

This  suit  is  brought  to  collect  from  the  de- 
fendant a  Judgment  obtained  by  the  plaintiff 
on  April  b,  1^7,  against  the  Dayton,  Sheridan 
&  Grand  Ronde  Railway  Company,  for  the 
flam  of  $5,800. 

The  defendant  is  sued  as  the  holder  of  1000 
shares  of  stock  of  said  corporation  since  Feb- 
ruary 27,  1884,  on  which  there  is  due  and  un- 
paid the  sum  of  $89,000;  and  it  is  alleged  in  the 
bill  that  these  are  the  only  shares  of  the  stock 
on  which  anything  is  due. 

The  case  was  before  this  court  on  December 
3,  1888  (2  L.  R.  A.  270),  on  a  demurrer  to 
the  bill,  when  it  was  held  that  a  judgment  ob- 
tained against  an  Oregon  corporation  for  per- 
missiYe  waste  constituted  an  indebtedness  of 
such  corporation,  within  the  purview  of  article 
11,  §  2,  of  the  Constitution  of  the  State,  for 
which  a  stockholder  therein  is  liable  thereunder 
to  the  amount  of  his  unpaid  stock. 

In  Ladd  v.  Gartwright,  1  Oreg.  829,  it  was 
held  by  the  supreme  court  of  the  State  that  a 
creditor  of  a  corporation  cannot  proceed  against 
a  stockholder  to  subject  any  unpaid  balance  on 

^Head  notes  by  Dbadt,  J, 

Note.— That  a  Judgment  against  the  corporation 
Is  conclusive  on  the  stockholder,  see  Powell  v. 
Qregonlan  B.  Go.  2  Jl  R.  A.  270. 
8  Li.  R.  A. 


the  latter's  stock  to  the  payment  of  his  claim, 
in  the  first  instance.  But  he  must  exhaust  his 
remedy  at  law  against  the  corppration,  when 
he  may  proceed  in  equity  against  all  the  delin- 
quent stockholders,  where  the  rights  of  all 
?artie8  may  be  adjusted  in  one  suit.  See  also 
Patterson  v.  Lynde,  106  U.  8.  519  [27  L.  ed. 
265];  PQllard  v.  Bailey,  87  U.  S.  20  Wall.  520 
{22  L.  ed.  876]. 

On  the  overruling  of  the  demurrer,  the  de- 
fendant had  leave  to  answer  the  bill.  The 
answer  is  excepted  to  for  impertinence.  The 
exceptions  include  the  greater  part  of  the  plead- 
ing. 

In  and  by  the  matter  excepted  to  the  defend- 
ant alleges  in  effect: 

(1)  That  the  Dayton,  Sheridan  &  Grand 
Ronde  Railway  Company  was  dissolved  and 
not  in  existence  on  January  29, 1887,  when  the 
action  was  commenced,  in  which  the  judgment 
sought  to  be  enforced  was  obtained,  and  there- 
fore the  latter  is  void; 

(2)  That  the  cause  of  such  action  was  a  claim 
for  damages  sounding  in  tort,  and  not  an  '"in- 
debtedness" for  which  a  stockholder  may  be 
liable  to, a  creditor  of  the  corpjoration;  and 

(8)  That  the  cause  of  suit  is  barred  by  the 
lapse  of  time. 

In  support  of  the  averment  that  the  judg- 
ment is  void,  it  is  alleged  in  the  answer  that  on 
January  8, 1879,  the  Dayton,  Sheridan  &  Grand 
Ronde  Railwav  Company  being  insolvent,  the 
Walk  met  Valley  Railway  Company  proposed 
to  purchase  its  road  and  property;  and  that  the 
stockholders  of  the  former  corporation  at  a 
meeting  thereof,  held  on  February  15,  1879, 
accepted  such  proposition,  and  authorized  the 
directors  thereof  to  dispose  of  the  property  ac- 
cordingly, which  they  did  on  June  2,  1879; 
and  Said  stockholders  at  said  meeting  also 
passed  a  resolution  to  the  effect  that,  upon  the 
transfer  of  its  road  and  property  being  made 
to  the  Wallamet  Valley  Railway  Company  as 
aforesaid,  "this  company  do  stand  dissolved." 

In  the  action  in  which  this  judgment  was 
obtained  the  defense  was  made  that  tlie  Dayton, 
Sheridan  &  Grand  Ronde  Railway  Company 
was  dissolved  and  nonexistent.  But  it  appears 
that  the  trial  court  ruled  otherwise,  and  on  an 
appeal  to  the  supreme  court  the  ruling  was  af 
firmed.  PotoeU  v.  Dayton,  S,  d  Q.  R.  R  Co. 
16  Oreg.  88. 

I  am  unable  to  see  why  this  is  not  an  adiudica- 
tion  of  the  question  and  one  that  is  binding  on 
this  defendant.  The  general  rule  on  this  sub- 
ject is  that  a  stockholder  is  in  privity  with  the 
corporation  and  cannot  collaterally  question  a 
judgment  against  it,  except  for  fraud  or  want 
of  jurisdiction.  Thompson,  Liability  of  Stock- 
holders, §  82a 
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And  although  it  may  be  that  a  valid  judg- 
ment cannot  be  given  against  a  dissolved  or 
dead  corporation  any  more  than  against  a  dend 
man,  yet  where  the  existence  of  the  corporation 
is  put  m  issue  and  contested  and  determined  in 
favor  of  such  existence,  certainly  the  stock- 
holder is  bound  by  the  result.  It  may  be  that 
where  a  judgment  is  obtained  by  default 
against  an  alleged  corporation,  which  is  in  fact 
defunct,  and  the  same  is  sought  to  be  enforced 
against  a  stockholder,  he  may  contest  the  ex- 
istence of  the  corporation  as  a  defense  to  the 
suit. 

It  seems  that  this  questiou  has  been  decided 
otherwise,  and  I  may  say  every  wise,  in  New 
York;  but  in  Stephens  v.  Fax,  H3  N. Y.  813,  the 
court  of  appeals  appears,  to  have  wheeled  into 
line  with  the  current  of  judicial  decisions,  and 
holds  that  in  a  proceeding  by  a  creditor  of  the 
corporation  a^inst  a  stockholder  thereof,  a 
judgment  agamst  the  corporation  is  competent 
evidence  of  the  plaintifiE's  status  as  a  creditor 
thereof  and  the  amount  of  his  claim. 

In  other  words,  the  judgment  not  only  con- 
cludes the  corporation  on  the  question  of  in- 
debtedness to  the  creditor  therein,  but  also 
establishes  the  title  of  the  creditor  to  suc- 
ceed to  the  right  of  the  corporation — namely, 
to  have  the  balance  due  on  the  stock  applied  on 
his  demand. 

But  as  a  matter  of  fact,  the  Dayton,  Sheridan 
&  Grand  Ronde  Railway  Company  does  not 
api^ear  ever  to  have  been  dissolved.  True,  the 
stockholders  declared  that  it  should  "stand  dis- 
j*olved"  on  a  given  contingency,  which  actual- 
Iv  happened;  namely,  the  transit er  of  its  road  to 
tlie  Wallamet  Valley  Railway  Company.  But 
the  power  of  stockholders  is  limited  by  the  Cor- 
poration Act,  to  the  mere  authorizing  a  disso- 
lution; and  in  and  of  themselves,  they  have  no 
such  power. 

Section  3225  (Comp.  1887),  declares  that  from 
the  first  meeting  of  the  directors  of  a  corpora- 
tion the  powers  vested  therein  are  exercised  by 
them,  except  as  otherwise  specially  provided. 

Section  3236  (Comp.  1887)  provides  that  the 
stockholders  may,  by  a  majority  vote  of  the 
stock,  '^authorize  the  dissolution"  of  the  corpo- 
ration. But  they  are  not  empowered  to  de- 
clare or  otherwise  accomplish  such  dissolution. 
The  power  qf  dissolution,  when  so  authorized, 
like  all  other  powers  of  the  corporation,  not 
otherwise  especially  vested,  belongs  to  the  di- 
rectors, by  whom  it  must  be  exercised,  if 
at  all. 

In  this  case  the  stockholders  appear  to  have 
ignored  the  directors,  and  instead  of  authoriz- 
ing them  to  dissolve  the  corporation,  undertook 
to  do  it  themselves.  This  act  was  a  nullity; 
and  the  dissolution  of  the  corporation,  so  far 
as  appears,  has  not  yet  been  even  duly  author- 
ized, let  alone  accomplished. 

In  Wallamet  Falls  Canal  Company  v.  Kit- 
tridge,  5  Sawy.  48,  it  was  held  by  this  court  that 
a  dissolution  of  a  corporation  must  be  author- 
ized by  the  stockholders,  and  declared  by  the 
directors,  who  may  'do  so  or  not,  as  they  see 
proper. 

It  is  admitted  that  this  judgment  was  given 

in    an  action  for  damages  sustained  by  the 

plaintiff  on  account  of  a  certain  waste  suffered 

or  permitted  by  the  Dayton,  Sheridan  &  Grand 

^  Ronde   Railway  Company  while  it  was  the 

^L.R.  A. 


lessee  of  a  warehouse  belonging  to  the  plaintiff, 
and  situate  at  Dayton  on  the  une  of  its  road. 
But  what  effect  tnat  fact  has  on  the  liability  of 
the  defendant  to  contribute  what  is  due  on  its 
stock  to  the  satisfaction  of  this  judgment,  as 
an  ''indebtedness"  of  the  corporation,  is  not 
apparent. 

The  capital  stock  of  a  corporation  is  a  trust 
fund  for  the  payment  or  discbarge  of  any  lia- 
bility which  in  the  course  of  its  business  it  may 
incur,  either  ex  contractu  or  ex  delicto.  For  in- 
stance, the  Dayton,  Sheridan  <&  Grand  Ronde 
Railway  Company  might,  on  the  happening  of 
this  waste,  have  made  a  call  on  its  stockholders 
for  the  means  to  discharge  such  liability,  and 
they  would  have  been  bound  to  respond  to  the 
extent  of  the  amount  due  on  their  stock,  if 
necessary. 

The  Constitution  of  the  State  (art.  11,  §  8) 
declares  that  the  stockholders  of  a  corporation 
"shall  be  liable  for  the  indebtedness"  thereof, 
"to  the  amount  of  their  stock  subscribed  and 
unpaid,  and  no  more." 

And  section  14  of  the  Corporation  Act 
(Comp.  1887,  g  3230)  provides  that  the  purchase 
of  the  stock  of  a  corporation  '^subjects  the  pur- 
chaser to  the  payment  of  any  unpaid  balance 
due  or  to  become  due  on  such  stock." 

Under  these  circumstances,  the  judgment 
obtained  by  the  plaintiff  against  the  defend- 
ant's corporation  is,  as  was  said  in  8tep7iens  ▼. 
Fox,  supra,  317,  *'as  effectual  to  i>ass  its  title 
to  the  fund  in  question"— the  balance  due  on 
the  defendant's  stock — *'as  a  deed  or  any  other 
form  of  transfer. " 

In  effect  the  plaintiff  is  thereby  subrogated 
to  the  right  of  the  corporation,  to  demand  and 
have  of  and  from  the  defendant,  as  the  holder 
of  its  unpaid  stock,  the  balance  due  thereon,  or 
sufficient  thereof,  to  satisfy  his  demand. 

Indeed,  my  present  opinion  is  that  the  un- 
dertaking of  a  subscriber  to  or  holder  of  the 
stock  of  an  Oregon  corporation  is  to  pay  the 
amount  due  on  such  stock  when  callea  for  by 
the  corporation,  in  the  course  of  its  business^ 
including  the  discharge  of  its  liabilities  of 
whatever  nature  or  kina  and  however  arising, 
or  in  default  of  such  call,  to  contribute  or  pay 
the  same  on  such  liabilities  in  the  suit  of  the 
person  in  whose  favor  they  exist,  after  the 
same  have  been  definitely  established  by  a  jadg^ 
ment,  in  an  action  at  law,  against  the  corpora- 
tion. 

And,  therefore,  on  further  investigation  and 
reflection,  I  wish  to  qualify  a  remark  in  the 
opinion  announced  on  the  demurrer  to  the  bill, 
to  the  effect  that  a  claim  against  a  corporation 
for  damages  sounding  in  tort  is  not  an  "in- 
debtedness" of  the  same,  within  the  meaning 
of  the  term,  as  used  in  the  Constitution,  but 
becomes  so,  when  merged  in  a  judgment  against 
the  corporation,  by  adding  that  neither  is  a 
claim  arising  out  of  contract  such  as  an  "in- 
debtedness,'^ until  definitely  established  by  a 
judgment  against  a  corporation;  and  so  cluma 
arising  either  ex  contractu  or  ex  delicto  are  in 
this  respect  on  the  same  footing.  They  are. 
from  their  inception,  equally  liahilitieB  of  the 
corporation,  which,  when  definitely  established 
by  judgments  against  the  same,  are  an  '^- 
debtedness"  thereof,  for  the  payment  of  which 
the  unpaid  stock  of  every  stockholder  is  a  trust 
fund. 
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And  lastly:  "Is  this  suit  barred  by  lapse  of 
time?" 

Tbe  contention  of  counsel  for  defendant  is 
that  it  is  brought  on  the  original  daim  for 
waste,  and  that  is  barred  by  the  statute  of  the 
State  in  six  years  from  the  time  tbe  right  of 
action  thereon  accrued  (Comp.  1887,  §  6),  and 
that  more  than  seven  years  had  elapsed  before 
the  commencement  of  this  suit — July  10,  1888 
— and  the  loss  of  the  warehouse— January  15, 
1881. 

But  in  my  judgment  this  contention  is  based 
on  a  total  misapprehension  of  the  nature  of 
these  proceedings.  The  claim  for  damages  for 
the  waste  was  made  against  the  corporation, 
and  not  the  stockholder,  and  is  merged  in  the 
hidgment  obtained  against  the  former,  and  no 
longer  exists. 

"niis  is  a  diCTerent  suit,  between  different 
parties.  It  is  a  suit  against  the  stockholder,  to 
enforce  the  payment  of  said  judgment.  The 
liability  of  the  stockholder  is  secondary — in  the 
nature  of  a  guaranty — and  did  not  arise  until 
the  judgment  was  ffiven  against  the  corpora- 
tion, and  it  was  insolvent. 

A  suit  on  this  jud^ent,  for  any  purpose  for 
which  it  may  be  maiotained  or  serve  as  induce- 
ment, is  not  barred  for  ten  years  after  its  entry. 
This  suit  is  in  the  nature  of  a  creditor*s  bill,  to 
collect  a  judgment  from  the  debtors  of  the 
judgment  debtor. 

No  call  appears  to  have  been  made  on  the 
defendant's  stock  by  the  corporation.  There 
is  therefore  no  pretense  that  the  statute  ever 
was  put  in  motion  aeainst  the  creditor  in  that 
way,  even  if  it  could  he,  which  is  not  conceded. 
Thompson,  Liability  of  Stockholders,  §  291. 

In  my  judgment  the  statute  did  not  com- 
mence to  run  against  the  liability  of  the  share- 


holder to  the  creditor  until  the  latter  had  ex- 
hausted his  remedy  against  the  corporation, 
which  in  this  case,  the  same  being  insolvent, 
happcDed  when  the  judgment  was  obtained 
against  it.     Id.  %  298. 

Then,  and  not  before,  a  cause  of  suit  accrued 
to  the  plaintiff  against  the  defendant  to  compel 
the  payment  of  any  balance  due  on  its  stock, 
sufficient  to  satisfy  his  judgment.  At  the  same 
time  the  statute  commence  to  run  against  such 
cause  of  suit  and  would  bar  a  suit  thereon  in 
six  years.  This  is  a  case  in  which  equity  fol- 
lows the  law  on  that  subject.  Manning  v. 
Hoyden,  5  Sawy.  879, 

The  action  at  law  against  the  corporation 
was  commenced  in  less  than  four  years  after 
the  right  accrued,  according  to  the  decision  of 
the  supreme  court  in  ttie  case  (16  Oreir.  88); 
and  this  suit  was  commenced  in  fifteen  months 
after  ludgment  was  given  therein  and  in  less 
than  dfx  months  after  it  was  affirmed  on  appeal. 
The  claim  cannot  be  considered  stale. 

In  conclusion;  a  suit  on  this  judgment  is  not 
barred  for  ten  years  after  its  entry.  Comp. 
1887,  §  5. 

But  the  liability  which  the  plaintiff  hereby 
seeks  to  enforce  against  the  defendant  arose  in 
favor  of  the  former  and  against  the  latter,  on 
April  8, 1887,  the  date  of  the  judgment  against 
the  corporation;  and  the  right  of  suit  thereon 
is  not  barred  until  six  years  thereafter.  "An 
action  upon  a  contract  or  liability,  express  or 
implied,  except  those  mentioned  in  section  6" 
(a  judicial  record  or  a  sealed  instrument),  must 
be  commenced  "within  six  years"  "after  the 
cause  of  action  shall  have  accrued."  Comp. 
1887,  §§  8.  6. 

The  exceptions  are  aUatoed. 
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Caroline  CARSON 

V. 

Cornelius  T.  DUNHAM. 

(....MasB.....) 

%,  eourt  of  ana  State  eaanot 
eitlaeift  of  that  State  from  tbe  proseen- 
tlOB  of  a  siiit  in  another  State,  where  land  is 
situated,  for  tbe  foreclosuie  of  a  mortflrace  there- 
on, on  the  crround  that  the  dedsion  of  that  court 
may  be  different  from  its  own,  or  from  tbe  decision 
of  the  United  States  Supreme  Court. 
(March  5, 1880.) 


ON  report.  BiU  drnniesed. 
The  bill  in  this  case  was  filed  by  Caroline 
Carson  against  Cornelius  T.  Dunham,  to  estab- 
lish, as  against  defendant,  complainant's  title  to 
a  rice  plantation  in  South  Carolina,  and  sought, 
among  other  relief,  a  perpetual  injunction 
against  defendant  to  restrain  him  from  prose- 
cuting a  suit  for  the  foreclosure  of  a  mortgage 
held  by  him  on  the  property,  previously  com- 
menced in  the  courts  of  South  Carolina,  or  any 
other  suit  upon  the  mortgage.  Both  parties 
were  citizens  of  Massachusetts. 
The  cause  came  on  to  be  heard  in  the  su- 


NoTB. — OonrU  cannot  exerdse  powers  which  brinif 
fhem  into  eoIIMon. 

Not  only  oomtty  but  public  policy  requires  courts 
to  refrain  from  ezeroislnflr  powers  which  would 
bringr  them  into  collision  with  each  other,  where 
the  rlirhts  of  suitors  would  be  lost  sight  of  in  a  use- 
len  stmmle.  Harrinflrton  v.  Libby,  6  Daly,  »4; 
mtcheU  V.  Bunch,  2  Paige, «». 

A  court  of  chancery  in  this  State,  in  the  exercise 
of  tta  Injunctive  power  over  tbe  person  of  a  party, 
has  not  any  proper  authority  to  restrain  a  suit  pre- 
viously instltnted  In  tbe  courts  of  another  State 
or  of  the  United  States.  Both  comity  and  public 
pcrilcy  forbid  the  exercise  of  such  a  power.  Lock- 
3  L.  R  A. 


wood  V.  Nye,  2  Swan.  516,  68  Am,  Dec.  T6;  Bngel  v. 
Scheuerman,  40  Gku  206;  Hines  v.  Bawson,  40  Ga.  866, 
2  Am.  Rop.  688;  Vail  v.  Knapp,  49  Barb.  805:^omp- 
Bon  y.  Norrls,  68  How.  Pr.  424,  11  Abb.  N.  C.  170; 
Schuyler  v.  PeUasler,  8  Bdw.  Ch.  198;  Williams  v. 
Ajrrault,  81  Barb.  864. 

After  suits  are  commenced  in  one  of  tbe  States, 
it  is  inconsistent  with  harmony  that  their  prosecu- 
tion should  be  controlled  by  the  courts  of  another 
State.    Harris  v.  Pullman,  84  IlL  20. 

An  injunction  will  not  ordinarily  be  granted  to 
restrain  an  action  in  a  f  orelipn  country,  or  in  an- 
other State,  but  may  be  under  special  circum- 
stances. Re  Boyse,  L.  R.  15  Ch.  Div.  fiOl:  Hope  v. 
Gimesrie,  L.  B.  1  Ch.  820:  Re  Chapman,  L.R.  15  Bq.  75; 
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preme  judicial  court  before  W.  Allen,  J.,  and 
he  reported  it  for  the  consideration  of  the 
whole  court. 

The  other  material  facts  appear  in  the  opin- 
ion. 

Mewrn,  S.  Bartlett  and  R.  D.  Weston- 
Smith*  for  complainant: 

The  jurisdiction  of  courts  of  equity  of  one 
State  to  enjoin  or  compel  conveyances  or  re- 
leases of  titles  to  land  situated  in  another  State 
is  free  from  doubt. 

2  Story,  Eq.  Jur.  §  899. 

On  a  proper  case  made,  an  injunction  will  be 
granted  to  restrain  proceedings  in  other  States. 

Dekon  V.  Foster,  4  Allen,  W5;  Cunningham 
V.  Butler,  2  New  Eng.  Rep.  338,  142  Mass.  47; 
Dinamare  v.  Neresfmmery  82  Hun,  204  and 
cases  there  cited.  See  also  Vail  v.  Knapp,  49 
Barb.  299. 

Mewrs,  Wig^i^in  ft  Fernald*  for, defend- 
ant: 

Assuming  that  Ihis  court  has  jurisdiction  to 
determine  the  matters  in  controversy  between 
the  parties,  it  is  a  rule  of  comity' that  the  court 
first  acquiring  jurisdiction  shall  retain  it. 

Foster  v.  Tfie Richard  Busteed,  100  Mass.  409; 
Buck  V.  Golbath,  70  U.  S.  8  Wall.  384  (18  L. 
ed.  267);  Batik  of  Bellows  Falls  v.  Rutland  & 
B,  R.  Co.  28  Vt.  479;  Me(tdy,  ilemW,  2  Paige, 
408;  BickneU  v.  Field,  8  Paige,  440;  Harris  v. 
PiiUman,  84  111.  20;  Nirrtan  v.  Florence  Land 
A  Public  Warhs  Co.  L.  R.  7  Ch.  Div.  332. 

Where  the  jurisdiction  is  conceded,  if  the 
property  is  situated  in  a  foreign  jurisdiction, 
the  courts  within  whose  jurii^iction  the  par- 
ties reside  will  not  take  jurisdiction  of  the  con- 
troversy when  it  can  be  more  conveniently  liti- 
gated in  the  foreign  jurisdiction;  and  the  party 
applying  for  an  injunction  can  appear  there 
and  be  protected  in  his  rights. 

MoorY.  Anglo-Italian  Bank,  L.R.  10  Ch.  Div. 
681;  Jones  v.  Oeddes,  1  Phill.  Ch.  724;  Carr<m 
Iron  Co.  V.  Madaren,  5H.  L.  Cas.  416;  Norton 
V.  Florence  Land  <fe  Public  Works  Co.  supra; 
Hicks  V.  Poicell,  L.  R.  4  Ch.  App.  741. 

This  court  does  not  interfere  by  injunction  to 
restrain  the  prosecution  of  an  action  where 
there  is  a  perfect  legal  defense  to  the  action. 

Fuller  V.  Cadioell,  6  Allen,  503. 

Where  suits  have  been  brought  for  the  pur- 
pose of  enforcing  in  a  foreign  tribunal  a  title 
depending  upon  the  laws  of  that  tribunal,  an 
injunction  has  been  refused. 

J(ynes  v.  Oeddes,  1  Phill.  Ch.  724;  Ntn-ton 
Florence  Land  dt  Public  Works  Co.,  Moor 
V,  Anglo-Italian  Bank,  supra;  Lawrence  v. 
Batcheller,  181  Mass.  504;  Snook  v.  Snetzer,  26 
Ohio  St.  616;  Ke^fser  v.  Rice,  47  Md.  203. 


Morton*  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This  court  has,  without  doubt,  the  power  to 
restrain  a  citizen  of  this  Commonwealth,  who 
is  personally  within  its  jurisdiction,  from  pros- 
ecuting a  suit  in  the  courts  of  a  sister  State  or  a 
foreign  country,  where  justice  and  equity  re- 
quire it. 

In  Dehon  v.  Foster,  4  Allen,  545,  the  court, 
at  the  suit  of  the  assignees  of  an  insolvent 
debtor,  enjoined  a  citizen  of  this  Common- 
wealth from  prosecuting  a  suit  in  Pennsylvania 
against  the  debtor,  in  which  his  property  was 
attached,  because  the  effect  of  allowing  the  suit 
to  go  to.  judgment  would  be  to  give  the  attach- 
ing creditor  a  preference  over  the  other  cred- 
itors, and  to  defeat  the  operation  of  the  Insolv- 
ent Law.     6'.  a  7  Allen,  57. 

The  doctrine  of  this  case  was  reconsidered 
and  reaffirmed  in  Cunningham  v.  Btitler,  142 
Mass.  47,  2  New  Eng.  Rep.  388. 

Both  of  these  cases  proceed  upon  the  ground, 
as  stated  by  Mr.  Justice  Devens,  thai  **The 
act  of  the  defendant  in  causing  the  property  of 
the  insolvent  debtors  to  be  attached  in  a  foreign 
jurisdiction  tends  directly  to  defeat  the  Insolv- 
ent Law  in  its  most  essential  features,  to  pre- 
vent a  portion  of  the  property  of  the  debtors 
from  coming  to  the  assignees  to  be  equally  dis- 
tributed among  their  creditors,  and  to  obtain  a 
preference  for  themselves;  that  the  defendants, 
being  citizens  of  this  State,  were  bound  by  its 
laws,  and  could  not  be  permitted  to  do  any 
acts  to  evade  or  counteract  their  operation,  the 
effect  of  which  would  be  to  deprive  other  citi- 
zens of  rights  which  those  laws  were  Intended 
to  secure.^  But  the  general  rule  is  that  where 
a  case  may  be  brought  in  either  of  two  tribu- 
nals, that  court  which  first  obtains  jurisdiction 
of  the  case  retains  it;  and  this  extends  upon 
principles  of  comity  to  cases  of  conflicting  suits 
brought  in  the  courts  of  sister  States. 

This  court,  in  the  exercise  of  its  judicial  dis- 
cretion, will  not  restrain  the  prosecution  of 
such  a  suit  unless  a  clear  equity  is  made  out, 
requiring  the  Interposition  of  the  court  to  pre- 
vent a  manifest  wrong  and  injustice,  or  a  clenr 
waiver  of  our  laws  which  should  govern  the 
rightp  of  the  parties. 

In  the  case  at  bar  the  defendant,  Dunham, 
brought  a  suit  in  a  court  of  competent  jurisdic- 
tion m  the  State  of  South  Carolina  to  foreclose 
a  mortgage  upon  a  plantation  called  **  Dean 
Hall,"  situated  in  that  State.  The  history  of 
the  mortgage  is  as  follows:  William  A.  Carson, 
who  owned  Dean  Hall,  died  in  1856,  leaving  a 
widow,  the  plaintiff  in  this  suit,  and  two  chil- 
dren.   He  appointed  Robinson  and  Blacklock 


OsteU  V.  LePaRe,  2  De  G.  M.  ft  G.  882;  Klttie  v.  Kittle, 
8 Daly,  72;  Cole  v.  Youngr,  24  Kan.  486; 8 Pom.  Eq.  Jur. 
896;  Burgees  v.  Smith,  2  Barb.  Ch.  280. 
.  As  between  state  and  United  States  courts,  it  is 
well  settled  that  as  a  general  rule  neither  can  en- 
Join  the  process  of  the  other,  and  so  as  to  a  sister 
State.  Chapin  v.  James,  11 R.  1. 89;  Brooks  v.  Mont- 
gomery, 28  La.  Ann.  4fiO;  English  v.  Miller,  2  Rich. 
Eq.  320;  Coster  v.  Gnswold,  4  Edw.  Ch.  864-877;  Story, 
Eq.  Jur.  §  900:  Hines  v.  Rawson,  40  Ga.  856, 2  Am. 
Mep.  688;  Watson  v.  Citizeus  Sav.  Bank,  6  S.  C.  171. 
The  writ  of  injunction  shall  not  be  granted  by 
any  court  of  the  United  States  to  stay  proceedings 
in  any  court  of  a  State,  except  when  authorized  by 
a  Bankrupt  Act.  Act  March  2,  1788,  chap.  22, 
8  L.  R.  A 


fi6,  1  Stat,  at  L.  885;  Diggs  v.  Wolcott,  6  U.  S.  4 
Cranch,  179  (2  L.  ed.  687);  Peck  v.  Jenness.  48  U.  8. 7 
How.  612,  625  ri2  L.  ed.  841,  846);  Rev.  Stat.  6  720; 
Watson  V.Jones,  80  U.  S.  18  WaU.679,  719  (20  L.ed. 
666,  672);  Haines  v.  Carpenter,  91  U.  8.  254  (28  L.  ed. 
846);  Sargent  v.  Helton,  116  U.  S.  848  (29  L.  ed.  412); 
Dial  V.  Reynolds,  96  U.  S.  840  (24  L.  ed.  644);  i2e  Saw- 
yer, 124  U.  S.  220  (81  L.  ed.  409). 

It  is  at  least  doubtful  whether  any  court  in  this 
State  has  any  right  or  power  to  inquire  into  the 
regularity  of  a  Judgment  recovered  in  one  of  the 
superior  courts  of  a  sister  State,  after  a  personal 
service  of  the  process  upon  the  party  against  whom 
such  Judfirment  was  obtained.  Kinnier  v.  Kinnler^ 
46  N.  T.  642;  but  see  Amdt  v.  Amdt,  16  Ohio.  8& 
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his  executors,  with  authority  to  seU  the  prop- 
erty, and  to  bold  the  proceeds  in  trust  for  his 
widow  and  children.  In  1857  the  executors 
wld  Dean  Hall  to  one  BaU,  and  took  his  bonds 
for  $35,000,  secured  by  a  mortga^  of  the 
plantation,  most  of  which  they  held  in  trust 
for  the  widow  and  children.  On  May  7, 1863, 
Ball  sold  the  property  to  Hyatt,  McBumejr  & 
Co.,  and  Robinson,  acting  in  the  absence  of  his 
coexecutor,  receiyed  payments  of  the  said  bonds 
of  Ball  in  Confederate  treasury  notes.  On 
May  8,  1863,  Hyatt,  one  of  Uie  partners,  sold  to 
his  copartners  his  interest  in  the  firm  of  Hyatt, 
McBumey  &  Co.,  and  took,  as  part  of  the  con- 
sideration, a  mortgage  for  $40,000  on  Dean 
Hall.  In  July,  lwJ6,  the  executrix  of  Hyatt 
assigned  the  said  mortgage  to  Dunham,  who, 
in  August,  1886,  brought  the  suit  to  foreclose 
it  in  the  South  Carolina  court,  as  aboye  stated. 
No  personal  senrice  upon  Mrs.  Carson  was 
made,  but  she  appeared  by  counsel  and  defend- 
ed the  suit,  "  setting  up  as  a  defense  all  the 
facts  alleged  in  the  present  bill." 

If  these  were  all  the  facts,  it  would  seem  to 
foe  clear  that  there  was  no  ground  for  claiming 
that  this  court  could  properly  interfere  by  in- 
junction to  restrain  Dunham  from  prosecuting 
his  suit.  He  had  the  right  to  bring  his  suit  in 
the  state  court.  A  suit  to  foreclose  the  mort- 
gage could  only  be  brought  in  South  Carolina. 
The  land  mortgaged  is  there,  and  most  of  the 
contracts  which  affect  the  rights  of  the  parties 
were  made  there.  The  tribunals  of  that  State, 
whose  laws  goyem  the  title  to  the  real  estate 
and  the  interpretation  of  the  contracts,  are  the 
appropriate  tribunals  to  determine  the  rights  of 
the  parties. 

But  it  further  appears  that  in  1866  Mrs.  Car- 
son, to  whom  her  children  had  assigned  all 
their  interest,  brought  a  bill  in  equity  in  the 
Circuit  Court  of  the  United  States  for  the 
District  of  South  Carolina  against  McBumey 
and  others,  but  in  which  Hyatt  was  not  made 
a  party,  in  which  the  prayer  was  that  the  bonds 
^yen  by  Ball  might  be  declared  yalid  and  sub- 
sisting securities,  and  the  mortgage  to  secure 
the  same  a  subsisting  lien  on  Dean  Hall.  The 
case  went  to  the  Supreme  Court  of  the  United 
States,  and  in  that  court  a  decree  was  rendered 
in  fayor  of  Mrs.  Carson,  as  prayed  for.  Jdc- 
Bum^  y.  Caraon,  99  U.  S.  567  [25  L.  fed.  8781. 

In  1879  the  executrix  of  Hyatt  brought  a  suit 
to  foreclose  the  mortgage  to  him  in  the  state 
court  of  South  Carolina.  Mrs.  Carson  filed  a 
petition  to  remoye  the  case  to  the  Circuit  Court 
of  the  United  States.  This  petition  was  oyer- 
ruled,  and  the  Supreme  Court  of  South  Caro- 
lina, upon  an  appeied,  sustained  the  jurisdiction 
of  the  state  court,  and  rendered  judgment  for 
the  plaintiff.  Hyatt  y.  McBumey,  15  S.  C. 
996;  18  S.  C.  199. 

Mrs.  Carson  took  a  writ  of  error  to  the 
Supreme  Court  of  the  United  States,  and 
also  an  appeal  from  a  judgment  of  the  cir- 
cuit court  refusing  to  remoye  the  case.  The 
supreme  court  decided  that  the  circuit  court 
had  jurisdiction,  and  remanded  the  case  for 
trial  there;  after  which  the  case  was  dis- 
missed upon  motion  of  the  plaintiff,  and  with- 
out any  hearing  upon  the  merits.  See  Carbon  y. 
fiyott,  118  U.  B.  279  £80  L.  ed.  167J.  and  Caram 
y.  Dunham,  121  U.  Q.  421  [80  L.  ed.  992]. 

The  plaintiff  in  the  suit  before  us  contends 
3  L.  R.  A. 


that  it  thus  appears  that  there  is  a  difference  of 
opinion  between  the  Supreme  Court  of  the 
United  States  and  the  Supreme  Court  of  South 
Carolina  upon  the  merits  of  the  controyersy 
between  the  parties;  that  the  assignment  to 
Dunham  was  colorable,  and  made  for  the  pur- 
pose of  enabling  him  to  bring  a  suit  in  the 
state  court  which  could  not  be  remoyed  to  the 
United  States  Court,  and  that  these  facts  raise 
an  equity  in  her  fayor  which  requires  this  court 
to  enjoin  Dunham  from  proceeding  in  his  suit. 
It  is  the  fair  inference  from  the  eyidence  in 
this  case  that  Dunham  desires  to  try  his  rights 
in  the  state  court  of  South  Carolina,  because 
he  supposes  the  decision  will  be  fayorable  to 
him;  and  it  is  equally  plain  that  Mrs.  Carson 
is  anxious  to  tr^  her  rights  in  the  Supreme 
Court  of  the  United  States  or  in  this  court,  for 
the  reason  that  she  expects  a  decision  in  her 
fayor.  But  it  does  not  appear  that  the  transfer 
to  Dunham  was  merely  colorable.  The  justice 
of  this  court  who  heard  the  case  has  found  that 
Dunham  "became  the  absolute  owner  of  said 
bond  and  mort^^tge."  This  being  so,  it  is  im- 
material what  his  motiyes  were  for  purchasing 
it.  He  had  the  right  to  enforce  it  in  any  com- 
petent tribunal. 

The  Supreme  Court  of  the  United  States  has 
held  that  eyen  if  the  assignment  to  Dunham 
was  colorable  it  furnishes  no  ground  for  re- 
moying  the  case  to  the  Circuit  Court  of  the 
United  States,  and  intimates  that  it  is  for  the 
state  court  to  decide  whether  this  fact  furnished 
any  defense  in  the  suit  pending  before  it.  Car- 
«w  y.  Dunham,  121  U.  S.  421  [30  L.  ed.  992]; 
Provident  Sav.  L.  Awur,  Society  y.  Ford,  114 
U.  8.  685  [29  L.  ed.  261];  Oakley  y.  Ooodnow, 
118  U.  S.  48  [80  L.  ed.  61]. 

But  it  is  not  necessary  for  us  to  consider  what 
might  be  the  effect  of  a  merely  colorable  trans- 
fer, as  it  is  found  that  the  transfer  to  Dunham 
was  yalid  and  not  colorable.  We  are  therefore 
brought  to  the  question  whether  the  fact  (if  it 
be  a  fact)  that  the  Supreme  Court  of  South 
Carolina  Entertains  yiews  of  the  law  which 
goyems  the  rights  of  the  parties  differing  from 
those  held  by  the  Supreme  Court  of  the  United 
States  justifies  us  in  restraining  Dunham  from 
the  further  prosecution  of  his  suit  in  the  state 
court 

The  law  fl^yes  the  parties  a  choice  of  tribu- 
nals. Why  is  not  Dunham's  right  to  choose 
the  South  Carolina  Court  as  great  as  the  right 
of  Mrs.  Carson  to  choose  the  United  States 
Court,  or  the  courts  of  this  Commonwealth? 

Reduced  to  its  elements,  the  argument  of  the 
plaintiff  is  that  we  should  interfere  because 
there  is  danger  that  the  Supreme  Court  of 
South  Carolina  will  not  rightlyand  justly  de- 
cide the  rights  of  the  parties.  We  cannot  yield 
to  such  an  argument  without  a  yiolation  of 
eyery  principle  of  interstate  comity. 

As  we  haye  said,  the  general  rule  of  comity 
is  that  the  court  first  acquiring  jurisdiction 
shall  retain  it.  In  our  judgment  it  would  be 
indefensible  for  the  courts  of  this  Common- 
wealth to  restrain  the  prosecution  of  a  suit 
E ending  in  the  court  of  a  sister  State,  which 
as  jurisdiction  of  the  subject  matter  and  of 
the  parties,  upon  the  ground  that  the  decision 
of  that  court  may  differ  from  our  own  opinion, 
or  from  the  decisions  of  other  courts  oi  equal 
authority.    All  the  facts  presented  to  us  can  be 
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and  are  presented  in  the  cajse  pending  in  South 
Carolina,  and  it  is  presumed  that  the  supreme 
court  of  that  State  will  decide  the  case  accord- 
ing to  the  law  and  the  right. 


For  these  reasons,  without  considering  the  mer- 
its of  the  controversy  between  the  parties,  we  are 
of  opinion  that  this'^bill  cannot  be  maintained. 
Bill  dismissed. 


NEW  YORK  COURT  OF  APPEALS. 


Julius  CATLIN,  Jr.,  et  al,,  Exrs.  etc. 

Trustees   of   TRINITY  COLLEGE   et   al. 
Appts.,   and   George  W.  CHASE,   County 
Treasurer  of  Dutchess  County.  Bespt 

(....N.Y ) 

1. The  words  "incorporated  company,^ 

used  in  subdivision  7.  •  4,  title  1,  chap.  IS,  of  the 
New  York  Bevised  Statutes,  exempting  from 
taxation  the  personal  property  of  every  such 
company  not  made  liable  to  taxation  on  its  cap- 
ital in  title  4  pf  that  chapter,  do  not  include 
corporations  for  reli«riou8,  literary  or  charitable 
purposes. 

2.  lioe^acles  to  reli^oiu  societies  and  col- 
legeSt  not  exempted  from  taxation  by  charter 
or  special  laws,  are  liable  to  a  collateral  inheri- 
tance tax  under  the  New  York  Law  of  1S87,  sub- 
jeotinir  to  its  provisions  all  property  which  shall 
pass  by  will  to  any  **  body  politic  or  corporate 
.  .  .  other  than  to  .  .  .  the  societies,  corporations 
and  Institutions  now  exempted  by  law  from  tax- 
ation." 

3.  Exemption  of  a  fbrei^^  <M»rporation 
from  taxation  under  the. laws  of  the  jurisdiction 
of  origin  does  not  withdraw  it  from  the  operation 
of  the  New  York  Oollateral  Inheritance  Tax  Law. 

(March  28. 1880.) 

APPEAL  by  defendant  corporations  from  a 
Judgment  of  the  Gkneral  Term  of  the  Su- 
preme Court,  Second  Department,  adjudging 
certain  legacies  to  them  subject  to  collateral 
inheritance  tax  in  a  case  submitted  to  the  Gen- 
eral Term  in  the  first  instance  upon  an  agreed 
statement  of  facts.    Affirmed. 

The  case  sufficiently  appears  in  the  opinion. 

Mr.  Martin  Heermanee,  with  Mr,  Will- 
iam Moriran  Lee*  for  St.  Paul's  Protestant 
Episcopal  Church,  appellant: 

Subdivision  7.  §  4,  2  Rev.  Stat.  »82,  7th  ed. 
exempts  from  taxation  "The  personal  estate  of 
every  incorporated  company,  not  made  liable  to 
taxation  on  its  capital  in  the  fourth  title  of  this 
chapter." 


The  corporations  made  liable  to  taxation  un- 
der title  4  of  said  chapter  are  designated  in 
section  1  of  that  title,  as  follows:  *  *  All  moneyed 
or  stock  corporations  deriving  an  income  or 

Srofit  from  their  capital,  or  otherwise,  shall  be 
able  to  taxation  on  their  capital  in  the  man- 
ner hereinafter  prescribed." 

The  personal  estate  of  this  defendant  is  ex- 
empted from  taxation  by  subdivision  7. 

People  V.  Beers,  67  How.  Pr.  222. 

This  defendant  is  an  '  'incorporated  company*' 
within  the  meaning  of  the  statute. 

The  nile  requinng  strict  construction  of 
statutory  exemptions  applies  only  to  property 
used  for  purposes  of  private  gain;  a  liberal 
construction,  harmonizing  with  the  policy  of 
the  law,  is  permissible  and  proper  as  to  prop- 
erty used  for  literary,  benevolent  or  religious 
purposes. 

People  V.  Tax  Comrs,  11  Hun,  505;  N,  T,  In- 
fant Asylum  v.  'Westchester  Go.  81  Hun,  116; 
Re  Miller,  5  Dem.  182.  45  Hun.  244. 

Mr,  Luke  A.  Loekwoodt  for  Trustees  of 
Trinity  College,  appellants: 

This  college  can  come  into  this  State  and 
take  the  legacy  free  of  taxes  under  the  law  of 
comity. 

See  Hollis  v.  Drew  Theological Sem,  95  N.Y. 
175;  Shenoood  v.  American  Bible  Society,  4 
Abb.  App.  Dec.  227-282. 

If  it  be  contended  that  the  Legislature  had 
in  mind,  in  enacting  chapter  718,  Laws  of  1887, 
only  domestic  corporations,  the  contention,  if 
established,  proves  too  much;  for  if  the  lan- 
guage, "  any  body  politic  or  corporate,"  means 
only  any  corporation  organized  under  the  laws 
of  this  State,  then  the  eift  to  a  foreign  corpor- 
ation would  not  be  witnin  the  law,  and  would 
be  exempt  from  taxation. 

HoUis  y,I>reto  Theological  8em.  supra. 

No  such  narrow  construction  as  that  only 
the  lands  and  buildings  in  use  by  a  college  are 
exempt,  has  ever  been  given  to  the  Exemption 
Law. 

People  V.  Tax  Comrs,  11  Hun,  505;  People  v. 
Barber,  42  Hun,  27;  N.  T,  Infant  Asylum  v. 
Westchester  Co,  81  Hun,  116. 


Nora.— Be^iMsto  to  eaUeges  not  exempt  from  tax- 
ation. 
Bequests  to  colleges,  etc.,  are  taxable  under  the 
general  statute  taxing  bequests,  although  after 
being  received  tbey  would  be  exempt  under  a  gen- 
eral provision  exempting  the  property  of  such  in- 
stitutions. Barringer  v.  Ck>wan,  2  Jones,  Eq.  486. 
See  Howe's  Bstate  (N.Y.)  2  L.  R.  A.  826  and  note. 

Exemption  from  taxatUm  generaUy. 
Exemption  from  taxation  is  the  exception  to  the 
rule  that  all  property  is  liable  to  contribute  to  the 
oommon  burden,  and  such  exemption  is  not  fa- 
vored in  law.  Tucker  v.  Ferguson,  80  IT.  8. 22  Wall. 
678  (22  L.  ed.  816);  People  v.  Long  Island  City,  76  N. 
Y.  20;  People  v.  Tax  Comrs.  76  N.  Y.  64;  Burlington 
ft  M.  R.  R.  Co.  V.  Hayne,  19  Iowa,  148;  Oriswold 
OoUege  V.  State,  46  Iowa,  276;  Bioux  City  v.  Inde- 
nt School  Dist.  56  Iowa,  162.  ^ 
A. 


They  can  be  allowed  only  when  granted  in  clear 
and  unmistakable  terms,  and  can  never  be  pre- 
sumed. Wilson  V.  Gaines,  108  U.  S.  421  (26  L.  ed. 
402);  Hoge  v.  Richmond  &  D.  R.  Co.  90  U.  S.  84D  (25 
L.  ed.  3(B):  Brie  R.  Co.  v.  Pa.  88  U.  S.  21  Wall.  4I«  (S» 
L.  ed.  606);  Oilman  v.  Sheboygan,  67  U.  8.  2  Black, 
617  (17  L.  ed.  808):  AUen  v.  Morse,  72  Maine,  602;  Gor- 
don  V.  Baltimore,  6  Gill,  281;  Brewster  v.  Hough,  10* 
N.  H.  188;  State  v.  Minton,  28  N.  J.  L.  629:  People  v. 
Tax  Comrs.  supra;  St.  Louis  v.  Boatmen^s  Ina  ft  T. 
Co.  47  Mo.  160;  State  v.  Dulle,  48  Mo.  282:  State  v. 
Matthews,  8  Jones,  L.  461;  Bank  of  Pa.  v.  Com.  19 
Pa.  144;  Jones  ft  N.  Mfg.  Co.  v.  Com.  09  Pa.  187; 
Nash^-llle,  C.  ft  St  L.  R.  Co.  v.  Marion  Co.  7  Lea,  686; 
Weston  V.  Shawano  Co.  44  Wis.  257. 

They  cannot  be  established  from  doubtful  impli- 
cations, nor  can  they  be  implied  from  the  apparent 
spirit  or  purpose  of  the  statute.  Louisville  ft  N.  R. . 
Co.  V.  Gaines,  2  Fttpp.  62L 
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This  case  is  outside  of  the  mischiefs  intended 
to  be  prevented  by  tbe  rule  requirini^  strict 
construction  of  exempting  statutes. 

Pieaple  v.  Tax  Camrs,  mpra, 

Mr.  0«  D.  M.  Baker*  for  respondent: 

Neither  of  these  bequests  is  within  the  ex- 
ception of  the  statute. 

Taxation  extends  to  all  property;  exemption 
must  be  by  express  and  positive  enactment  and 
is  not  allowed  by  implication. 

Buffalo  City  Cemetery  v.  Buffalo,  46  N.  Y, 
504;  Roo9eeelt  Hoepital  v.  If,  T.  U  N.  Y.  115; 
Bsopfe  V.  Tax  Comrs.  76  N.  Y.  64;  People  v. 
Tax  Comrs.  82  N.  Y.  465:  People  v.  Davenport, 
91  N.  Y.  585,  and  cases  cited. 

Tbe  expression  in  the  Act,  "the  societies, 
corporations  and  institutions  now  exempted  by 
law  from  taxation"  must  be  construed  strictly. 

People  V.  Tax  Vomrs.  19  Hun,  468,  464  and 
cases  there  cited. 

At  the  time  of  the  passage  of  tbe  Act  of  1887 
"societies"  and  "institutions"  like  these  two 
appellants,  were  not  exempted  from  taxation 
under  the  general  taxation  laws  of  the  State. 

See  Rev.  Stat.  7th  ed.  p.  981,  §  1. 

This  Act  does  not  exempt,  and  it  has  not 
been  the  practice  to  exempt,  a  college  or  relig- 
ious society  from  taxation  upon  property  other 
than  buildmg  lots,  etc.,  possessed  by  them  re- 
spectively. 

Chegaray  v.  N,  T.  13  N.  Y.  280;  Trinity 
Church  V.  Ifew  York,  10  How.  Pr.  188. 

The  cases  allowing  exemption  from  taxation 
in  favor  of  societies  and  institutions  have  been 
decided  upon  the  proposition  that  they  were 
subject  to  ta!kation  unless  the  use  of  the  build- 
ings, etc.,  was  of  the  character  defined  in  sub- 
division 8  of  the  section,  or  the  society  was  one 
of  the  kind  specified  in  subdivision  4  or  5. 

See  Hebrew  Free  School  Asso.  v.  N.  T.  4  Hun. 
446;  P^ojOe  v.  Tax  Comre,  11  Hun,6a5;  Jf.  Y. 
htfant  Asylum  v.  Westchester  Co.  81  Hun,  116; 
Piople  V.  Tax  Comrs.  36  Hun,  314;  People  v. 
Barber,  42  Hun,  27. 

The  legacy  to  St.  Paul's  Church  is  subject  to 
the  tax  imposed  by  the  Act  of  1887  in  any  event. 

Be  Miller,  5  Dem.  132-138;  affirmed,  45  Hun, 
244. 

As  to  property  in  this  State,  Trinity  College 
was  not  "exempted  by  law  from  taxation." 

The  words  "by  law,"  when  used  in  tbe  New 
York  Statutes,  refer  to  some  duty  impose^,  ob- 
ligation created,  or  privilege  or  immunity 
granted  by  some  other  statute  of  this  State. 

BrinckerhoffY.  Bostwick,  99  N.  Y.  190. 

A  foreign  corporation  is  not  within  the  pur- 
view of  tHe  corporation  taxation  statutes  of  this 
State,  unless  expressly  mentioned. 

People  V.  McLean,  80  N.  Y.  254-268. 

In  the  cases  of  estates: 

See  Carpenter  v.  Pa.  58  U.  S.  17  How.  462 
<15  L.  ed.  128). 

Exemption  from  taxation  is  conferred  upon 
charitable  and  educational  institutions  by  the 
State  which  creates  them  under  an  implied 
agreement  on  the  purt  of  the  organizations  ex- 
empted that  in  consideration  thereof  they  will 
aid  the  State  conferring  the  exemption  in  the 
administratioQ  of  its  duties  and  obligations  to 
its  citizens  in  respect  to  matters  in  charge  of 
socb  institotions. 

Dartmouth  College  v.  Woodward,  17  U.  S.  4 
Wheat  518  (4  L.  ed.  629);  Home  of  the  Friend- 
3L.RA. 


less  V.  Rouse,  75  U.  S.  8  Wall.  436  (19  L.  ed 
497), 

In  allowing  the  foreign  corporation  to  take, 
the  Legislature  may  attach  such  conditions  an 
it  deems  proper. 

Miller  y.  Com.  27  Gratt.  110;  Eyre  v.  Jacob, 
14  Gratt.  422,  424. 

No  question  of  comity  arises  here  as  that 
must  be  addressed  to  and  determined  by  the 
law-making  power  of  the  State. 

People  V.  Fire  Asso.  of  Phila.  92  N.  Y.  311. 

Andrews* «/.,  delivered  the  opinion  of  the 
court: 

The  Collateral  Inheritance  Tax  Act  (chap. 
713,  Laws  1887),  among  other  things,  subjects 
to  its  provisions  all  property  which  shall  pass 
by  will  to  any  "body  politic  or  corporate  .  .  . 
other  than  to  .  .  .  the  societies,  corpora- 
tions and  institutions  now  exempted  by  law 
from  taxation." 

Stephen  M.  Buckingham,  a  resident  of 
Dutchess  County,  died  December  1, 1887,  leav- 
ing a  will  b^  which  he  gave  a  legacy  of  $50,- 
000  to  Trinity  College,  a  Connecticut  corpora- 
tion incorporated  in  1828,  located  at  Hartford 
in  that  State,  and  a  legacy  of  $10,000  to  the  St. 
Paul's  Protestant  Episcopal  Church  of  Pough- 
keepsie,  a  religious  society  in  this  State,  incor- 
porated under  the  general  Act  for  the  incorpora- 
tion of  religious  societies,  passed  in  1813. 

The  sole  question  is  whether  these  corpora- 
tions were,  at  the  time  of  the  passage  of  the 
Act  of  1887,  "exempted  by  law  irom  taxation" 
within  the  meaning  of  that  Act.  There  is  no 
exemption  from  taxation  of  the  property  of  re- 
licrious  corporations  organized  under  the  Act  of 
1818,  by  any  provision  in  the  Act  of  incorpo- 
ration; and  the  property  of  St.  Paul's  Church 
has  not  been  exempted  by  any  special  statute. 

By  a  law  of  the  State  of  Connecticut,  passed 
in  1882,  Trinity  College  is  exempted  from  tax- 
ation on  the  principal  and  income  of  its  invested 
funds  and  on  its  real  estate,  within  certain  limits, 
measured  by  income. 

In  determining  tbe  question  presented,  it  will 
be  convenient,  in  the  first  instance,  to  regard 
Trinity  College  as  a  domestic  corporation,  gov- 
erned in  respect  to  its  liability  to  taxation  by 
the  same  rules  which  apply  to  incorporated  col- 
leges in  this  State,  not  specially  exempted  from 
taxation  by  their  charters  or  special  Acts. 

The  law  regulating  the  taxation  of  corpora- 
tions, in  the  aosence  of  special  legislation,  is  to 
be  found  in  the  general  statutes  of  the  State. 
The  general  rule  of  taxation  is  declared  in  sec- 
tion 1,  title  1,  chapter  13.  part  1,  of  the  Re- 
vised Statutes.  That  section  declares  that  "All 
lands  and  all  personal  estate  within  the  State, 
whether  owned  by  individuals  or  hj  corpora- 
tions, shall  be  liable  to  taxation,  subject  to  the 
exemptions  hereinafter  specified." 

By  this  section  all  the  real  and  personal  es- 
tate of  corporations  is  taxable,  unless  exempted 
in  whole  or  in  part  by  subsequent  provisions  of 
the  chapter.  When,  therefore,  a  corporation 
not  exempted  from  taxation  by  its  charter,  or 
some  special  enactment,  but  governed  by  the 
general  law,  claims  exemption,  it  must  be  able 
to  point  to  some  provision  in  chapter  18,  or  to 
some  amendment  which  takes  it  out  of  the  gen- 
eral rule  declared  in  section  1,  or  else  its  cutim 
must  be  disallowed. 
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The  counsel  for  the  defendant,  conceding 
this  to  be  the  rule,  insists  that  the  personal  prop- 
erty of  incorporated  colleges  and  religious  soci- 
<;tie8  in  this  State  is  exempted  from  taxation  by 
the  seventh  subdivision  of  section  4,  of  title  1, 
chapter  18,  which  section  specifies  the  proper- 
ty exempt  from  taxation,  the  specification  in 
the  seventh  subdivision  being,  "the  personal 
]iroperty  of  every  incorporated  company  not 
made  liable  to  taxation  on  its  capital,  in  the 
fourth  title  of  this  chapter." 

This  contention  assumes  that  incorporated 
colleges  and  religious  societies  are  incorporated 
companies  within  this  subdivision.  Bv  refer- 
f'Dce  to  this  fourth  title  it  will  be  found  that  it 
deals  exclusively  with  the  subject  of  taxation 
of  moneyed  or  stock  corporations,  and  contains 
no  reference  to  the  taxation  of  charitable,  re- 
ligious, literary  or  other  corporations  or  insti- 
tutions not  organized  for  business  purposes; 
and  this  class  of  corporations  is  not  made  liable 
by  that  chapter  to  any  taxation  whatever, 
cither  on  theu*  real  or  personal  estate. 

It  must  follow,  therefore,  if  incorporated 
colleges,  churches  and  eleemosynary  insti- 
tutions are  incorporated  companies  within 
the  meaning  of  subdivision  7,  above  quoted,  as 
is  claimed  by  the  defendants,  then  the  subdi- 
vision operates  as  an  entire  and  complete  ex- 
emption from  taxation  of  all  the  personal  prop- 
erty held  by  such  institutions  in  this  State. 

But  on  looking  at  the  other  subdivisions  of 
section  4,  we  find  special  and  limited  exemp- 
tions of  personal  property  from  taxation,  which 
were  wholly  unnecessary,  if  subdivision  7  was 
intended  to  have  the  broad  and  sweeping  con- 
struction which  is  claimed  by  the  defendants. 

Subdivision  8  exempts  buildings  "erected 
for  the  use  of  a  college,  incorporatcil  academy, 
or  other  seminary  of  learning;  every  building 
for  public  worship;  every  school  house,  court 
bouse  and  jail;  and  the  several  lots  whereon 
such  buildings  are  situated,  and  the  furniture 
belonging  to  each  of  them." 

Su&ivision  4  exempts  "every  poorhouse, 
almshouse,  house  of  industry,  and 'every  house 
belonging  to  a  company  incorporated  for  the 
reformation  of  offenders  and  the  real  and  per- 
sonal property  belonging  to  or  connected  with 
the  same." 

Subdivision  5  exempts  "the  real  and  personal 
property  of  every  public  library." 

Subdivision  6  exempts  all  "stocks  owned  by 
the  State  or  by  literary  or  charitable  institu- 
tions." 

The  limited  exemptions  in  subdivisions  8  and 
6,  and  the  complete  exemptions  in  subdivisions 
4  and  6,  of  the  personal  property  of  incorpor- 
ated institutions  mentioned,  was  a  work  of 
supereroffation  if  the  Legislature  intended  by 
.subdivision  7  to  wholly  exempt  from  taxation 
the  personal  property  of  all  such  institutions. 

But  coming  more  directly  to  the  considera- 
tion of  subdivision  7,  and  construing  it  in  the 
light  of  the  antecedent  legislation  in  this  State 
on  the  subject  of  taxation,  and  also  in  connec- 
tion with  title  4,  to  which  it  refers,  we  are  of 
opinion  that  the  words  incorporated  companies, 
used  in  that  subdivision,  were  intended  to  des- 
ignate only  business  and  stock  corporations, 
which  by  title  4,  were,  under  the  special  cir- 
cumstances therein  stated,  exempted  from  tax- 
ation on  theur  capital,  and  that  they  do  not 


embrace  incorporations  not  having  a  capital, 
or  not  being  moneyed  or  stock  corporations 
using  their  capital  for  the  purpose  of  income 
or  profit. 

The  tax  system  in  the  Revised  Statutes  was 
a  revision  of  previous  legislation  perfected  by 
additional  provisions  recommended  by  the  re- 
visers adopted  by  the  Legislature.  JMor  to 
the  enactment  of  the  Revised  Statutes  the  gen- 
eral system  of  taxation  Was  prescribed  by 
chapter  262  of  the  Laws  of  1B28. 

That  Act  contained  provisions  for  the  taxa- 
tion of  corporations,  which  were  to  a  consid- 
erable extent  embodied  in  the  Revised  Statutes. 
The  second  section  partially  exempted  the 
property  of  colleges,  inoorpnrat«d  acxuiemies, 
and  also  buildings  for  public  worship,  etc, 
from  taxation.  The  fourteenth,  fifteenth  and 
sixteenth  sections  provided  for  the  taxation  of 
"incorporated  companies  receiving  a  regular 
income  from  the  employment  of  capital/^  and 
other  business  corporations — ^using  the  phrase 
"incorporated  companies"  to  designate  business 
corporations  only,  as  is  manifest  from  a  read- 
ing of  these  sections. 

The  general  features  of  the  Act  of  1858,  for 
the  taxation  of  incorporated  companies,  were 
incorporated  into  the  Revised  Statutes,  as  title 
4,  chapter  18.  Title  4  is  entitled,  "Regulations 
Concerning  the  Assessment  of  Taxes  on  Incor- 

gyrated  Companies,  and  the  Commutation  or 
oUection  Thereof." 

It  is  sufiScient  for  oar  present  purpose  to  say 
that  the  general  scheme  of  the  Legislature,  as 
indicated  by  the  provisions  of  this  title,  was  to 
subject  all  moneyed  and  stock  ooi^wrations  to 
taxation  on  their  capital,  excepting,  however, 
such  of  those  corporations  as  were  not  in  re- 
ceipt of  any  profits  or  income  (§  9),  and  also  all 
turnpike,  bridge  or  canal  companies,  whose 
net  annual  income  did  not  exceed  5  per  cent  of 
the  capital  stock  paid  in,  or  secured  to  be  paid 
in  (g  12),  and  manufactuiing  and  marine  insur- 
ance companies  were  permitted  to  commute 
their  taxes  when  not  in  receipt  of  an  aetual  in- 
come of  more  than  5  per  cent  on  their  capital. 
Sec.  11. 

Having  in  view  this  general  scheme  it  is 
quite  obvious  that  the  phrase  incorporated  com- 
panies,  used  in  the  seventh  subdivision  of  sec- 
tion 4,  title  1,  referred  to  business  corporations 
which  by  the  provisions  of  title  4  were  ex- 
empted from  taxation  on  their  capital  becauae 
in  receipt  of  no  income,  or  of  income  not  be> 
yond  a  certain  amount.  These  companieB, 
although  belonging  to  the  class  of  moneyed  or 
stock  corporations,  were  not  taxable  on  their 
capital,  or  on  their  stock;  and  the  purpose  of 
subdivision  7  was  to  exempt  their  personal 
property,  eo  nomine,  from  taxation,  and  there- 
by make  the  intention  to  exempt  them  from 
taxation  on  personal  estate  in  any  form  clear 
and  unmistakable. 

It  is  plain  we  think  that  the  phrase  incorpor- 
ated companies  did  not  include  incorporations 
for  religious,  literary  or  charitable  purposes. 
These  words  would  be  quite  inapt  to  describe 
an  incorporated  college  or  an  incorporated 
church  or  hospital  or  eleemosynary  society. 
This  construction  renders  the  different  subdi- 
visions of  section  4  harmonious  and  consistent. 

The  AcU,  chapter  654  ol  the  Laws  of  1858 
and  chapter  456  of  the  Laws  of  1857,  repealing 
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sections  9,  11,  12  and  other  sections  of  title  4, 
chapter  12,  of  the  Revised  Statutes,  greatly  re- 
stricted the  operation  of  the  seventh  subdivis- 
ion of  section  4,  title  1;  but  this  did  not  change 
the  construction  of  the  words  incorporated  com- 
panies in  that  subdivision,  nor  extend  their 
meaning  so  as  to  embrace  other  corporations 
than  those  to  which  they  originally  re- 
ferred. 

The  practical  construction  by  the  Legislature 
is  in  accord  with  the  view  that  the  subdivision 
does  not  apply  to  religious,  literary  or  charita- 
ble corporations.  The  Legislature  has  in  nu- 
merous instances  exempted  the  real  and  per- 
sonal property  of  particular  corporations  of  this 
character  from  taxation.  But  this  has  been 
done  under  special  laws  designating  the  parlic- 
nlar  corporation  intended  to  oe  benefited. 

Reference  to  a  large  number  of  statutes  of 
this  character,  relating  to  charitable  and  other 
institutions  in  the  City  of  New  York,  will  be 
found  in  the  valuable  compilation  of  Mr.  Da- 
vies  in  his  work  on  "System  of  Taxation"  at 
page  288,  and  the  statutes  abound  in  instances 
of  similar  le^slation  affecting  charitable  and 
other  institutions  located  in  other  parts  of  the 
State.  These  special  Acts  were  unnecessary  so 
far  as  they  exempted  the  personal  property  of 
the  institutions  mentioned  from  taxation,  if 
they  were  embraced  within  the  phrase  "incor- 
porated companies"  in  subdivision  7  of  section 
4,  title  1,  of  the  Revised  Statutes. 

It  has  never  been  the  general  policy  of  the 


State  to  wholly  exempt  the  property,  either 
real  or  personal,  of  incorporated  churches,  col- 
leges or  charitable  institutions  from  taxation. 
There  was  a  limited  exemption  of  real  estate 
and  personal  property  in  the  Revised  Statutes. 
The  policy  of  complete  exemption,  where 
adopted,  has  been  accomplished  through  spe- 
cial Acts  applicable  to  particular  and  sp^ified 
corporations.  We  know  of  no  general  statute 
exempting  the  personal  property  of  religious 
societies  or  colleges  from  taxation,  and  we  are 
of  opinion  that  neither  St.  Paul's  Church  nor 
Trinity  College  was  "exempted  by  law  from 
taxation"  within  the  Collateral  Inheritance  Act 
of  1887. 

Trinity  College,  as  has  been  stated,  is  ex- 
empted from  taxation  hj  the  law  of  Connecti- 
cut. It  has  no  exemption  under  the  laws  of 
this  State,  and  it  seems  plain  that  the  words 
"now  exempted  by  law,"  in  the  Act  of  1887, 
refer  to  exemptions  under  our  laws,  and  that 
exemption  of  a  foreign  corporation  from  taxa- 
tion under  the  laws  of  the  jurisdiction  of  origin 
does  not  withdraw  it  from  the  operation  of  the 
inheritance  tax  law. 

There  is  certainly  no  comity  which  requires 
that  colleges  existing  under  the  laws  of  other 
States  should  be  placed  in  a  more  favorable 
situation  under  the  Act  of  1887  than  colleges 
organized  under  the  laws  of  this  State. 

We  think  the  judgment  is  right,  and  it  should 
he  affirmed. 

All  concur. 


RHODE   ISLAND   SUPREME   COURT. 


Be  Petition  of  Edward  N.  BROWNING  et 
al. 


(....E.  I.. 


.) 


A  devise  to  testator's  half  brothers  Edward  and 
George  ^  for  and  durlnff  the  term  of  their  natural 
lives,  and  after  them  equally  ta  their  children, 
their  heirs  and  assigrns  forever,"  explained  In  a 
later  clause  as  meaninjor  that  after  the  death  of 
either,  tialf  the  estate  **•  is  to  descend  to  said  Ed- 
ward's heirs  and  assigns,  and  the  other  half  to  said 
George's  heirs  and  assigns,"  must  be  construed, 
under  the  rule  In  Shelley^s  Case^  to  give  estates  in 
fee  simple  to  the  first  takers,  especially  when  a 
charge  of  legacies  is  made  thereon  in  the  words 
"  They,  said  Edward  and  George,  pajrlng,"  etc. 

(February  9, 1889.) 

CASE  for  the  construction  of  a  will,  stated  for 
the  opinion  of  the  court,  under  Public  Stat- 
utes of  Rhode  Island,  chap.  192,  §  23. 
Tbe  facts  sufficiently  appear  in  the  opinion. 
Mr,  James  Tillinghast  for  petitioners. 

Durfee*  Ch.  J.,  delivered  the  opinion  of  the 
court: 

The  case  stated  shows  that  the  late  Abijah 
Browning  died  leaving  a  will,  which  has  been 
duly  proved,  by  the  fifth  clause  of  which  he 
devised  certain  real  and  personal  property,  -sub- 
ject to  certain  legacies  charged  thereon,  to 
his  half  brothers,  Edward  Is.  Browning  and 
George  W.  Browning,  the  petitioners,  "for  and 
during  the  term  of  their  natural  lives,  and  after 
them  equally  to  their  children,  their  heirs  and 
Not*.— iittlc  in  Shelley's  Case. 

See  Vanolinder  v.  Carpenter,  2  L.  B.  A.  456. 


assigns,  forever."  The  eleventh  clause  of  the 
will  is  as  follows,  to  wit: 

"  In  clause  fifth  of  my  will,  my  intention  and 
meaning  is  that,  after  the  decease  of  said  Ed- 
ward N.  and  George  W.  Browning,  or  either  of 
them,  one  half  of  said  estate  is  to  descend  to 
said  Edward's  heirs  and  assigns,  and  the  other 
half  to  descend  to  said  George's  heirs  and 
assigns." 

The  case  also  shows  that  Edward  has  con- 
tracted to  sell  to  George,  and  George  has  con- 
tracted to  purchase  of  Edward,  the  latter's  half 
of  said  estate,  subject  to  the  charges,  if  Edward 
can  make  a  good  and  indefeasible  title  thereto 
in  fee  simple;  and  it  propounds  the  question 
whether  he  takes  and  can  convey  by  his  deed 
an  indefeasible  estate  in  fee  simple  in  the  one 
undivided  half  of  said  estate,  and,  if  not,  what 
estate  does  he  take  therein,  under  said  will? 

We  think  there  is  no  doubt  that  the  fifth 
clause,  taken  by  itself,  would  give,  both  under 
our  statute  and  at  common  law,  the  estate  in 
equal  moieties  to  Edward  and  George  for  life, 
and  after  them  in  remainder  to  their  children, 
respectively,  in  fee  simple.  Pub.  Stat.  R.  I. 
chap.  182,  g  2;*  3Greenl.  Cruise,  title  38,  chap. 


5L.R.A. 


*The  section  referred  to  is  as  follows : 
"  No  person  seised  in  fee  simple  shall  have  a  right 
to  devise  any  estate  in  fee  tail  for  a  longer  time 
than  to  the  children  of  the  first  de\'iflee;  and  a  de- 
vise for  life  to  any  person,  and  to  the  children  or 
Issue  prenerally  of  such  devisee,  in  fee  simple,  shall 
not  >'('t.t  a  fee  tail  estate  in  the  first  devisee,  but  an 
estate  for  life  only,  and  the  remainder  shall,  on  his 
decease,  vest  in  his  children  or  issue  generally, 
agreeably  to  che  direction  of  such  will.^*    [liep.] 
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14,  §§  8d-48;  Smith  v.  Chapman,  1  Hen.  &  M. 
240,  290-294. 

The  question  is  whether  this  disposition  is 
altered  by  the  eleventh  clause,  so  that  Edward 
and  Geoffire,  instead  of  taking  life  estates 
merely,  take  estates  in  fee  simple  under  the  rule 
in  Shelley's  Case  [1  Coke,  88-107]. 

If  in  place  of  the  words,  "and  after  them 
equally  to  their  children,  their  heirs  and  as- 
signs, forever,"  in  the  fifth  clause,  we  substitute 
the  words  in  which  the  testator  states  his  inten- 
tion and  meaninje,  we  shall  have,  first,  a  devise 
to  Edward  and  George,  as  follows:  "  For  and 
during  the  term  of  their  natural  lives; "  and 
then  the  following,  to  wit: 

"And  after  the  decease  of  Edward  N.  and 
Gteorge  W.  Browning,  or  either  of  them,  one 
half  of  said  estate  is  to  descend  to  said  Edward's 
heirs  and  assigns,  and  the  other  half  to  descend 
to  said  George's  heirs  and  assigns." 

If  the  clause  had  been  originallv  so  written, 
we  think  there  can  be  no  doubt  that,  notwith- 
standing some  inaptnesses  of  expression,  it 
would  have  to  be  construed  as  a  devise  to  Ed- 
ward and  Geor^  for  life,  as  tenants  in  com- 
mon, with  remainders  to  their  heirs  and  assigns, 
respectively,  which,  under  the  rule  in  SfieUey's 
Case,  would  be  a  devise  of  one  undivided  half 
of  the  estate  to  each  of  them  in  fee  simple. 

The  eleventh  clause,  however,  purports  to  be 
simply  explanatory  of  the  fifth,  and  must  be 
considered  in  that  light;  and  the  question  is 
whether,  considering  it  is,  we  reach  anv  differ- 
ent conclusion.  The  construction  in  this  view 
is  not  wholly  free  from  doubt,  but  the  eleventh 
clause  contains  two  expressions  which,  as  they 
are  connected  with  each  other,  seem  to  us  to 
merit  special  attention.  The  clause  declares: 
"  One  half  of  said  estate  is  to  descend  to  said 
Edward's  heirs  and  assigns,  and  the  other  half 
to  descend  to  said  Georse's  heirs  and  assigns." 

If  the  first  takers  take  simply  life  estates, 
there  will  be  nothing  to  descend  from  them  to 
their  heirs.  The  implication  is  that  a  fee  was 
intended  to  be  given  to  Edward  and  George. 
There  are  cases  in  which  the  word  *'  descend  " 
has  been  taken  in  this  sense.  Eaton  v.  TCUing- 
hast,  AH,  1. 276, 280;  OriwodCsApp, 41  Pa.  288. 


I     Furthermore,  the  estates  are  not  only  to  de- 
scend; they  are  to  descend  to  heirs  and  assigns. 
The  connection  is  significant,  for  the  worda 
heirs  and  assigns  are  the  common  words  of  in-  . 
heritance  or  limitation. 

If  the  word  Jieirs  had  been  used  alone,  it 
might  be  supposed  that  it  was  used,  not  in  its 
technical  sense,  to  signify  the  entire  line  of  de- 
scent, but  popularly  to  signify  the  immediate 
heirs,  or  the  persons  answering  to  the  descrip- 
tion of  "heirs,"  at  the  death  of  the  first  taker. 
The  joinder  of  the  two  words  heirs  and  assigns 
militates  against  this  view ;  for  mere  tenants  for 
life  could  nave  no  assigns  to  take  their  estates 
after  them,  whereas,  tenants  in  fee  could  devise 
their  estates,  and  the  devisees  would  be  their 
testamentary  assigns.  Baily  v.  De  Cretpigny, 
10  Best  &  8.  1,  12. 

The  two  expressions  both  conflict  with  the 
supposition  that  Edward  and  George  were  in- 
tenaed  to  take  only  as  life  tenants;  and,  con- 
sidering the  rigor  of  the  rule  in  Shelley's  Case 
and  the  technical  stringency  of  the  precedents, 
we  are  of  opinion  that  said  Edward  and  (George 
must  be  held  to  have  taken  the  estates  in  fee 
simple.  And  see  He  Angdl,  18  R.  I.  680,  and 
Burges  v.  Thompson,  18  R.  I.  712,  and  cases 
cited. 

The  manner  in  which  the  legacies  are 
charged  favors  this  construction.  The  form  of 
the  cnarge  is  this,  to  wit: 

The  devise  is  to  Edward  and  George,  as  before 
stated. 

"They,  said  Edward  and  Gkorge,  paying  out 
of  the  same  $500  to  each  of  my  half-sisters,  Ida 
May  Browning  and  Roby  'Ann  Browning, 
within  five  years  from  my  decease,  to  be  paid 
to  them  in  annual  installments  of  $100  on  the 
25th  day  of  December  in  each  year." 

We  tnerefore  declare  it  to  be  our  opinion 
that  Edward  Browning  took  under  the  will  of 
the  late  Abijah  Brownmg  an  undivided  half  of 
the  land,  described  in  the  fifth  clause  thereof, 
in  fee  simple,  and  can  by  his  deed  convey  to  his 
brother  George  an  indefeasible  estate  in  fee 
simple  therein. 

Order  accordingly. 


TENNESSEE  SUPREME  COURT. 


George  KING,  Appt., 

«. 

STAT^  OF  TENNESSEE. 

(....Lea....) 

1.  The  Tenneasee  Act  of  1887»  chap.  158» 

attempting  to  change  the  practioe  in  criminal 
trials  when  the  minimum  degree  of  punishment 
1b  not  above   one  year  In  the  penitentiary  so 


as  to  give  the  Judge  discretion  to  allow  the 
jury  to  disperse  and  not  be  plaoed  in  charge  of 
an  officer,  is  unoonstitutiona],  because  itattempta- 
to  confer  upon  each  Judge  the  power  to  suspend 
the  general- law,  making  his  discretion  the  only 
rule  for  bis  conduct. 

2.  Astatnte  that  cannot  be  redooed  to  a 
leral  role  to  operate  in  all  parts  of  the 
,te  alike  is  not  a  general  law. 


Note,— Department*  of  gowmment:  one  cannot 
usurp  thefunuions  of  the  other. 

The  Legislature  cannot  suspend  the  operation  of 
a  general  law  in  favor  of  an  individual.  Holden 
V.  James,  11  Mass.  806. 

Nor  can  courts  transcend  the  law  of  their  crea- 
tion: nor  can  their  Jurisdiction  be  enlarged  by  in- 
tendment. Solon  V.  State,  6  Tex.  App.  801;  Jennings 
V.  State,  6  Tex.  App,  206. 

Legislative  Acts  cannot  be  performed  by  the  Ju- 
Gkilesburg  v.  Hawkinson,  75  111.  16S.   See 

RA. 


Tltusville  Iron  Works  v.  Keystone  Oil  do.  1 L.  R.  A. 
861. 

ConstUta4onailUy  of  stahOes. 

The  constitutionality  of  a  statute  is  to  be  tested 
by  the  limitation  imposed  on  the  legislative  power 
by  the  State  Gonstitution;  and  when  such  a  statute 
is  in  undoubted  conflict  with  the  Constitution,  tt  is 
void;  and  it  is  the  duty  of  the  courts  to  so  declare^ 
Bank  of  St.  Mary^s  v.  State,  12  QtL.  475;  Cutta  v. 
Hardee,  88  Ga.  860;  Eakin  v.  Baub,  12  Sergr.  ft  R. 
880;  Pa.  R.  Go.  v.  Rlblet,  06  Pa.  164;  People  v.  Ma- 


1889. 
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(EebnuuT  9. 1880.) 

APPEAL  by  defendaDt,  from  a  Judgment  of 
the  Wilson  County  Circuit  Court  entered 
upon  a  verdict  finding  him  guilty  of  an  assault 
with  intent  to  commit  manslaughter.    Beteraed. 

The  indictment  charged  defendant  with  an 
assault  upon  one  Sullivan  with  intent  to  com- 
mit (1)  murder  in  the  second  degree;  (2)  man- 
slaughter. The  trial  judge  (Cantrell,  J.)  re- 
fused to  put  the  Jury  in  charge  of  an  officer,  to 
which  refusal  defendant  excepted.  The  jury 
returned  a  verdict  of  guilty  under  the  second 
count,  and  motions  for  new  trial  and  in  arrest 
of  judgment  having  been  overruled,  defendant 
appealed  to  this  court: 

Mesnv,  R.  E.  Thompson  and  J.  J.Tamer 
for  appellant: 

This  being  a  felony  case  and  the  defendant 
not  having  waived  the  same,  the  action  of  the 
court  in  permitting  the  jury  to  disperse  and  in 
not  placing  them  in  charge  of  an  officer  was 
clearly  error,  unless  it  is  justified  by  the  Act  of 
March  28,  1887,  chap.  158.  p.  109. 

This  Act  is  a  radical  violation  of  the  rule  of 
the  common  law,  and  is  clearly  at  the  expense 
of  the  right  of  the  citizen  to  a  fair  and  impartial 
trial. 

For  the  rule  as  to  the  conduct  and  regulation 
of  the  jury. 


2  Mil.  big.  15  1082,  subsec.  15,  pp.  1286- 
12S7;  Spain  y,8tate,  8  Baxt.  516;  Clark  v.  State, 
Id.  682-595;  Maynard  v.  Btaie,  9  Baxt.  225, 
226;  Detereaux  v.  StaU,  Sept.  Term,  1875. 

This  court  has  been  very  jealous  about  de- 
fendants waiving  any  right. 

See  Oleason  v.  State,  1  Legal  Rep.  866;  Hop- 
kins  V.  State,  10  Lea,  206,  207. 

The  Act  of  1887  is  obnoxious  to  the  Consti- 
ution  of  Tennessee,  art.  1,  ^  8;  art.  11,  §  8. 


See  MeLain  v.  StaU,  10  Yerg.  242. 

The  right  of  trial  by  jury,  and  that  jury  to 
be  so  guarded  that  it  would  only  refiect  bv  its 
verdict  the  law  and  facts  of  the  cause,  has  been 
the  boasted  birthright  of  every  citizen. 

See  Potter's  Dwar.  Statutes,  p.  428,  chap.  13; 
Janee  v.  Reynolds,  2  Tex.  251;  Wally  v.  Ken- 
nedy, 2  Yerg.  556;  Vamant  v.  VVadefe/,  2  Yerg. 
269-271;  State  Bank  v.  Cooper,  2  Yerg.  599-607; 
Budd  V.  State,  8  Humph.  488-486;  Alexandria 
V.  Dearmon,  2  Sneed,  105-126;  Reynolds  v. 
Baker,  6  Coldw.  221;  State  v.  Staten,  6  Coldw. 
283;  Knox  v.  StaU,  9  Baxt.  202;  Memphis  v. 
Fisher,  9  Baxt.  289;  NashvilU  v.  Althrop,  5 
Coldw.  655;  Fogg  v.  Union  Bank,  4  Baxt.  586; 
Morgan  v.  Reed,  2  Head,  276;  StaUY.  Burnett, 
6  Heisk.  186;  Mynatt  v.  HnAl>s,  6  Heisk.  820; 
Webster  v.  Rose,  6  Heisk.  98;  Pi?pe  v.  Phifer,  8 
Heisk.  682;  Rice  v.  StaU,  8  Heisk.  221;  Mayes 
V.  iStofc,  8  Heisk.  480;  Alexander  v.  State,  8 
Heisk.  475;  Brown  v.  Haytoood,  4  Heisk.  857; 
Omeer  v.  Young,  6  Yerg.  820;  TaU  v.  Bell,  4 
Yerg.  202;  Fisher  v.  Dabbs,  6  Yerg.  119;  Ragio 
V.  StaU,  86  Tenn.  (2  Pickle)  275.  276;  Burk- 
holtZY.  StaU,  Ifi  Lea,  71;  Oreen  'V.  StaU,  15 
Lea,  708;  WoodardY,  Brien,  14  Lea.  520;  Daly 
V.  State,  13  Lea,  228;  Hatcher  v.  State,  12  Lea, 
868;  Chattanooga  v.  NashtiUe,  C  dt  St.  L.  R, 
Co,  7  Lea,  561;  Neely  v.  StaU,  4  Lea,  816. 

As  a  constitution  speaks  from  the  time  of  its 
adoption,  the  fact  of  the  right  to  jury  trial, 
which  is  ascertained  to  have  existed  at  that 
time,  must  necessarily  determine  the  meaning 
of  the  clause  which  recognizes  and  preserve  s 
that  right. 

See  Copp  V.  ffenniker,  56  N.  H.  179^195; 
East  Kingston  v.  TowU,  48  N.  H.  57-65;  Stil- 
well  V.  Kellogg,  14  Wis.  461;  Tims  v.  J^U,  26 
Ala.  165;  Koppikus  v.  StaU  Capitol  Oomrs.  16 
Cal.  248;  Whallon  v.  Bancroft,  4  Minn.  109; 


huiey,  18  Mich.  481;  State  v.  Snow.  3  R.  I.  64;  But- 
ler's App.  78  Pa.  44B;  Bourland  v.  HUdreth,  26  CaL 
IflS;  People  v.  Saawvloh,  2»  CaL  480;  Inkster  v.  Oeu:- 
ver,  16Mich«484. 

Laws  of  a  general  natureshatt  have  uniform  opera- 
turn. 

General  laws  most  operate  alike  upon  all  sub- 
jects of  lesislation,  and  upon  all  dtiaens  and  per- 
sons nntformly  and  In  the  same  manner  where 
they  stand  in  the  same  category,  in  respect  to  the 
privileges  and  immunities  conferred  by  the  Con- 
Bdtation.  People  v.  Judge  of  Twelfth  Dlst.  17  CaL 
254;  Flinch  v.  Tesohemaker,  24  ObL  544;  Bourland 
V.  Hndreth,25  Cal.  256;  Brooks  v.  Hyde,  87  Cai.  866. 

Creneral  laws  are  those  which  relate  to  or  bind  all 
wftfaiii  the  jurisdiotion  of  the  law-making  power. 
People  V.  Cooper,  88  m.  566. 

Oriminal  law;  protection  of  rights  of  accused. 

No  penon  can  be  deprived  of  his  liberty  on  the 
ground  of  neglect  to  assert  his  rights.  Allen  v. 
Sarah,  2  Harr.  (Del.)  484. 

A  prisoner  can  consent  to  nothing— at  least  in 
the  course  of  his  trial.  Reg.  v.  Bertrand,  L.  R.  1 
Priv.C.C.6B0. 

He  cannot  waive  what  the  law  requires.  Park 
Gate  Iron  Oo.  v.  Coates,  L.  B.  5  C.  P.  680. 

Tlie  consent  or  acquiescence  of  the  prisoner  does 
not  cure  an  irregularity  in  a  discharge  of  the  Jury, 
and  at  a  new  trial  the  admission  of  testimony  heard 
at  the  former  trial  and  read  over  by  the  Judge 
from  bis  notes.  Beg.  v.  Blozham,  6  Q.  B.  528;  Gra- 
ham V.  Ingleby,  1  Exch.  661;  Reg.  v.  ThomhiU,  8 
Car.  ft  P.  67S;  IBx  parte  Best,  L.  R.  18  Ch.  Div.  4B8. 
8L.R  A. 


Defendant  cannot  waive  his  right  to  a  jury  trioL 

With  regard  to  capital  cases  and  the  graver 
crimes,  it  is  generally  held  that  the  defendant  can- 
not waive  his  right,  nor  consent  to  be  tried  by  a 
less  number  than  twelve  Jurors:  although  it  has  also 
been  held  that  in  crimes  of  a  lesser  grade  theie 
can  be  such  a  consent.  Oancemi  v.  People,  18  N.  Y. 
128;  People  v.  O'Neil,  48  Oal.  28T;  Carpenter  v.  State, 
4  How.  (Miss.)  168;  BeU  v.  State,  44  Ala.  886;  Jackson 
V.  State,  6  Blackf .  401;  Bowles  v.  State,  5  Sneed, 
860;  Wilson  v.  State,  16  Ark.  601;  State  v.  Mans- 
field, 41  Mo.  470;  Williams  v.  State,  12  Ohio  St.  682; 
Brown  v.  State,  16  Ind.  486;  Com.  v.  Dailey,  12  Cush. 
80;  Murphy  v.  Com.  1  Met.  (Ky.>  866;  Com.  v.  Shaw,  1 
Pitt8b.402. 

Separation  of  jury  in. 

In  capital  cases  a  separation  of  the  Jury  without 
the  consent  of  the  prisoner  Is  a  suiBcfent  cause  to  set 
aside  the  verdict  rendered  against  him.  Adams  v. 
People,  47  111.  876;  Caw  v.  People,  8  Neb.  857;  State  v. 
Presoott,  7  N.  H.  287;  State  v.  Parrant,  16  Minn.  178; 
State  V.  Brannon,  46  Mo.  829;  People  v.  Douglass,  4 
Cow.  26;  State  v.  Camp,  28  Yt.  651;  State  v.  Baboock,  1 
Conn.  401;  State  v.  Miller,  1  Dev.  &  R  L.  600;  Wyatt  v. 
State,  1  Blackf.  287;  People  v.  Ranson,  7  Wend.  428; 
MoCreary  v.  Com.  29  Pa.  828;  People  v.  Symonds,  22 
CaL  848;  Quinn  v.  State,  14  Ind.  589. 

A  separation  of  the  Jury  during  trial  in  such 
cases  is  fatal  to  the  verdict;  so  held  in  Massachusetts 
(CouLV.Roby,  12  Pick.  486); 

Mississippi  (Boles  v.  State,  18  Smedes  &  M.  888; 
Woods  v.  State,  48  BOas.  864); 

Tennessee  (McLain  v.  State,  10  Yerg.  241); 

Texas  (Cannon  v.  State,  8  Tex.  81);  and 

Yirginia  (Com.  v.  McCaul,  1  Ya.  Cas.  ffTl), 
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Ross  V.  Irving,  14  111.  171;  Lake  Erie,  W.  &.  8t. 
L.  R.  Co.  V.  Heath,  9  Ind.  558;  Byers  v.  Com. 
42  Pa.  89;  Home  v.  Treasurer  of  Plainfield,  87 
N.  J.  L.  145;  Murphy  v.  Pextple,  2  Cow.  815; 
People  V.  Tfisher,  20  Barb.  652;  Wynehamer  v. 
PetypU,  18  N.  Y.  878;  I>r,  Bonham's  Case,  8. 
Coke,  107  (a);  Day  v.  Satadge,  Hobart,  85; 
Jones  V.  Bobbins,  8  Gray,  842;  Taylor  v.  Porter, 
4  Hill.  140-158;  2  Kent,  Com.  18;  Wn/7^<  v. 
Wrig/it,  2  Md.  429,  56  Am.  Dee.  723. 
Mr.  G.W.  Pickle,  Atty-Oen.,  for  the  State. 

Tumey*  Ch.  J. ,  delivered  the  opinion  of  the 
court: 

Chapter  158  of  the  Acts  of  1887,  passed  March 
21, 1887,  is  entitled  "An  Act  to  change  the  prac- 
tice in  the  circuit  and  criminal  courts  of  the  State 
in  regard  to  putting  criminal  lories  under  the 
rule,  and  provides  "Tha/  in  all  criminal  trials, 
when  the  minimum  degree  of  punishment  for 
the  crime  charged  in  the  indictment  is  not  above 
one  year  in  the  penitentiary,  it  shall  not  be  nec- 
essary for  the  presiding  judge  to  place  the  jury 
in  charge  of  an  officer;  but  the  jury  may,  in 
the  discretion  of  the  court,  disperse  as  in  other 
cases;  and  the  State  shall  not  be  chargeable  for 
their  board." 

This  statute  does  not,  in  terms  or  by  implica- 
tion, repeal  the  general  law  requiring  Junes  in 
felony  cases  to  be  placed  in  charge  of  an  officer, 
and  kept  apart  from  other  citizens.  It  under- 
takes to  confer  upon  each  judge  of  the  ciim- 
inal  and  circuit  courts  the  power  to  suspend  the 
general  law,  the  judge's  discretion  being  the 
only  rule  for  his  conduct. 

The  statute  before  us  permits  the  judge  to 
have  one  rule  in  one  case,  and  the  opposite  rule 
in  another  case,  in  the  same  county,  and  at  the 
same  term  of  the  court.  Under  it  he  may  have 
a  discretion  to  be  exercised  in  one  county,  and 
the  reverse  of  that  discretion  in  another  county. 
There  is  nothing  in  the  Act  defining,  control- 
ling or  limiting  that  discretion.  He  is  not  re- 
Suired  to  give  or  have  a  reason  for  its  exercise 
ae  one  way  or  the  other;  and  therefore,  when 
be  says  the  jury  in  this  criminal  case  may  dis- 
per8e,and  the  jury  in  that  criminal  case  shall  go, 
under  the  rule,  the  question  is  settled.  Whether 
he  is  influenced  in  the  one  case  by  personal  con- 
siderations for  one  or  more  of  the  jury,  or  in 
the  other  by  motives  of  public  policy,  can 
make  no  difference.  He  is  the  sole  judge  of 
the  question,  and  his  reasons  are  his  own;  and 
there  is  no  authority  anywhere  to  inquire  into 
them. 

The  statute  is  a  broad  conference  of  legisla- 
tive power  to  abolish,  suspend,  modify  or  en- 
force a  general  law.  Acting  under  the  author- 
ity of  this  statute,  we  will  necessarily  have 
dmerent  rules  in  different  circuits,  and  in  dif- 
ferent counties  of  the  same  circuit. 

A  statute  that  cannot  be  reduced  to  a  general 
rule,  to  operate  in  all  parts  of  the  State  alike, 
is  not  a  general  law.  To  make  a  general  law, 
it  must  be  so  drawn  as  to  be  susceptible  of  one 
construction  as  applicable  to  the  entire  State. 
The  discretion,  as  already  said,  is  for  the  judge 
alone.  His  determination  is  the  law  of  the  par- 
ticular case  in  which  he  has  exercised  it,  and 
is  not  subject  to  review  or  revision.  The  in- 
ducement to  his  action  is  his  individual  secret. 
Suppose,  however,  it  shall  be  conceded  that 
8  L.  R.  A. 


he  may  be  reviewed,  we  ask  how  are  we  to 
inaugurate  the  proceedings  of  review  f 

Nothing  has  happened  at  the  trial  to  show 
an  improper  exercise  of  discretion,  and  there- 
fore no  record  of  the  trial  can  put  him  in  error. 
Then  the  question  must  arise  on  motion  for 
new  trial,  supported  by  affidavits  or  other  tes- 
timony of  witnesses  *  with  counter  testimony, 
which  would  make  the  trial  in  this  court  a  de- 
parture from  the  trial  in  the  inferior  court,  the 
only  question  here  being.  Was  the  discretion 
properly  exercised? — in  which  it  would  often 
be  attempted  to  inquire  into  and  impugn  the 
motive  of  the  judge. 

It  is  the  duty  of  the  Legislature  to  make  the 
law,  and  of  the  courts  to  enforce.  The  Leg- 
islature cannot  say  to  the  courts:  "You  may 
enforce  the  law  or  not  in  your  discretion,  or  you 
may  suspend  it  or  not  in  your  discretion." 

The  general  law  remaining,  it  must  be  en- 
forced in  all  cases,  unless  the  judge  shall  by 
this  statute  be  permitted  to  say,  "I  suspend  it." 
When  he  makes  the  order  on  his  minutes  to 
that  end,  he  has  performed  a  legislative  and 
not  a  judicial  act;  an  act  the  law  has  not  com- 
manded; an  act  that  was  not  the  law  until  he 
saw  proper  to  declare  it  so;  an  act  that  he  may 
do  and  undo  at  will.  He  may  disperse  the  juiy 
to-day,  and  put  the  same  jury  under  rule  to- 
morrow. He  is  bound  to  no  rule  of  action, 
and  accountable  to  no  one  for  his  actions. 
He  is  a  legislative  and  a  judicial  compound — 
something  not  recognized  in  our  institutions. 

If  this  bad  been  a  general  law,  authorizing 
the  court  to  disperse  juries  in  the  character  of 
cases  mentioned,  except  upon  cause  shown  for 
the  rule,  or  even  without  qualification,  the 
question  would  have  been  different. 

Other  objections  taken  to  action  of  the  court 
are  not  sustained. 

The  statute  being  unconstitutional,  it  was 
error  to  permit  the  jury  to  disperse,  and  <A* 
judgment  is  reversed. 


Dollie  J.  WEEKS,  Appt., 

V. 

W.  H.  RUSSELL,  Admr.  of  Stewart  Mays, 
Deceased,  et  al, 

f....Lea....) 

An  action  for  breach  of  contract  of  mar- 
ria»g^e  neceesarily  tenders  an  issue  as  to  the 
plaintiff^s  character,  and  is  within  the  exception 
of  Mill.  A  Y.  Tenn.  Code,  §  8560,  which  provides 
that  actions  shall  not  abate  by  the  death  of  either 
party,  except  actions  '*  for  wrongs  affecting  the 
character  of  the  plaintiff." 

(February  28,  1880.) 

l^iyn^—AhaJUment  of  action  by  dealh  of  defend- 
ant. 

Wherever  the  testator  is  bound  by  covenant  the 
executor  is  bound,  if  it  be  not  determined  by  the 
death;  but  if  it  is  to  be  performed  by  the  peison  of 
the  testator  the  executor  cannot  perform  it.  Ba- 
con, Abr.  title,  Executora,  p.  1. 

The  right  to  recover  damages  in  such  a  suit  is  not 
a  debt  {Ex  parte  Charles,  14  East,  198);  and  a  con- 
vejrance  to  defeat  recovery  would  not  bo  fraudu- 
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APPEAL  b^  plaintiff  from  a  judgment  of 
the  Circuit  Court  of  Wayne  County  abat- 
ing an  action  to  recover  damages  for  breach  of 
contract  of  marriage.     Affirmed. 
The  facts  sufSciently  appear  in  the  opinion. 
Mr,  R.  A.  HaerflT'^i'd  for  appellant. 
Mr.  T.  P.  BatemAn  for  appellees. 

Tnrney*  C%.  J.,  delivered  the  opinion  of 
the  court: 

On  12th  of  November,  1886,  the  plaintiff 
sued  Stewart  Mays  for  "a  breach  of  contract 
of  marriage,  and  seduction."  After  service  of 
process,  and  before  the  appearance  term,  the 
defendant  died.  Sei.fa.  was  issued  against  his 
administrator  and  heirs,  who  appeared,  and 
moved  to  abate.  Plaintiff,  after  dismissing  as 
to  the  seduction,  moved  to  revive. 

The  suit  was  abated,  and  plaintiff  appealed. 

It  is  insisted  the  suit  should  have  been  re- 
vived under  section  8560,  Code,  Mill.  &  V., 
providing:  "No  civil  action  commenced, 
whether  founded  on  wrongs  or  contracts,  ex- 
cept actions  for  wrongs  affecting  the  character 
of  the  plaintiff,  shall  abate  by  the  death  of 
either  party,  but  may  be  revived." 

"  The  defenses  which  may  be  urged  against 
an  action  to  enforce  a  promise  to  marry  are 
very  numerous,  among  them  the  bad  charac- 
ter of  the  plaintiff,  or  her  lascivious  conduct. 
The  cases  generally  exhibit  this  defense  where 
the  woman  is  plaintiff  ...  If  the  defense  be 


l^eneral  bad  character,  evidence  of  reputation 
IS  receivable;  for,  says  Lard  Eenyon,  '  Char- 
acter is  the  only  point  in  issue;  public  opinion, 
founded  on  the  conduct  of  the  party,  is  a  fair 
subject  of  inquiry.'"  2  Parsons,  Contracts, 
5th  ed.  65. 

The  plaintiff,  by  her  suit,  necessarily  lenders 
an  issue  as  to  her  character.  By  her  action  she 
declares  herself  suitable  for  a  wife,  and  the 
mother  of  a  family,  and  invites  the  defendant 
to  controvert  her  assumption.  Upon  her  char- 
acter and  conduct  depend  her  cnances  of  re- 
covery. 

After  the  proof  of  the  contract,  the  first  step 
of  the  plaintiff  is,  ordiuariljr,  to  undertake  to 
establish  a  good  name  for  virtue.  The  first  in- 
quiry of  the  attorney,  on  application  to  him  to 
institute  suit,  is.  Can  her  character  or  conduct 
be  sustained?  Can  they  be  assailed?  The  suit, 
then,  must  be  one  "  affecting  the  character  of 
the  plaintiff,"  and  is  within  the  exception  of 
the  statute. 

Aside  from  the  statute,  the  rule  is:  '*The 
promise  is  so  far  of  a  personal  character  that 
the  breach  of  it  gives  no  action  to  the  personal 
representative  of  the  party  injured,  unless,  per- 
haps, special  damage  to  the  estate  of  the  dece- 
dent is  alleged  and  proved;  nor  does  it  survive 
against  the  administrator  of  the  promisor."  2 
Parsons,  Contracts,  70;  Stebbins  v.  Palmer,  1 
Pick.  71;  Smith  v.  Sherman,  4  Cush.  408. 

Affirm  the  judgment. 


lent  and  void.  Lewkner  v.  Freeman,  Preo.  in  Cb.  | 
106:  1  Eq.  Cbs.  Abr.  149. 

In  some  of  the  States  the  maxim  Aetv)  permnalis 
flnorCtur  cwn  persona  has  been  reformed  by  statu- 
tory enactment  from  time  to  time  eularging  the 
clasB  of  causes  of  action  which  survive,  until  its  ef- 
fect as  to  perBonal  claims  dylnjr  with  the  person 
applies  only  to  claims  for  naked  deceits,  and  for 
Injuries  to  the  person  or  character.  Haiffht  v. 
Hoyt,  10  N.  Y.  464;  McKee  v.  Judd,  12  N.  Y.  082; 
Tertoie  v.  Wiswall,  16  How.  Pr.  8;  Smith  v.  N.  Y.  & 
N.  H.  R,  Co.  16  How.  Pr.  277;  Fried  v.  N.  Y.  Cent.  R. 
Co.  25  How.  Pr.  ^8S;  Elder  v.  Bogardus,  Hill  &  D. 
110:  Dinlnny  v.  Fay,  98  Barb.  18. 

In  every  case  where  any  price  or  value  is  set  upon 
tbe  thlner  in  which  the  offense  is  committed,  the 
executor  is  chargeable;  but  where  the  action  is  for 
damages  only  for  an  injury  done,  the  administrator 
to  not  liable.  Sberington^s  Case,  Sav.  40;  Hambly 
V.  Trott,  Cowp.  878. 

Where  the  administrator  cannot  be  either  party 
or  privy  to  the  personal  rights  of  the  intestate,  an 
action  is  not  maintainable  (Wbeatley  v.  Lane,  1 
Saund.  216i,  note  1);  so,  where  intestate  dies  before 
tiie  damages  were  ascertained  by  writ  of  inquiry  on 
a  scire  /oeios  upon  a  judgment  in  dower.  Mordant 
V.  Thorold,  1  Salk.  262;  Carth.  133. 

The  maxim  that  personal  actions  tounded  on 
torts  do  not  survive  the  death  of  the  wrong  doer 
applies  to  all  personal  wrongs,  whether  they  arise 
ex  oomUratiu  or  ex  delicto^  as  the  administrator 
represents  the  personal  estate,  and  not  Ihe  personal 
wrongs  of  the  intestate.  Chamberlain  v.  Will- 
famson,  2  Maule  ft  S.  415;  Hambly  v.  Trott,  Cowp. 

Whether  the  action  survives  does  not  depend  on 
its  fonn,  nor  upon  what  it  is  founded  on  unless 
there  was  injury  to  the  personal  estate.  Kingdon 
dL.R  A. 


V.  Nottle,  1  Maule  &  S.  855;  Lacy  v.  Levington,  2  Lev. 
26;  1  Vent  176. 

If  an  action  of  tort  grows  out  of  a  contract  it 
takes  the  nature  of  the  action  of  contract  and  vice 
versa  and  does  not  survive.    Buddie  v.  WlUson,  6 
T.  R.  880;  Powell  v.  Layton,  5  Bos.  &  P.  865. 
Ahalement  of  suit  for  breach  of  prwnUe. 

Marriage  is  a  civil  contract  between  two  single 
persons  (Milford  v.  Worcester,  7  Mass.  52;  Wade  v. 
Kalbfleisch,  15  Abb.  Pr.  N.  S.  16);  and  an  action  for 
its  breach  cannot  survive,  as  the  damages  are  un 
certain  and  incapable  of  calculation  (Kingdon  v. 
Nottle,  1  Maule  &  S.  864);  and  thoiigh  given  as  a 
compensation  they  are  generally  considered  some- 
what in  j/CBnam,  Chamberlain  v.  Williamson,  2 
Maule  A  S.  414. 

As  to  the  measure  of  damages  this  action  has  al- 
ways been  classed  with  actions  of  tort;  the  indig- 
nity,contumely,  mental  agony  ,and  the  disgrace  may 
enhance  the  damages.  Thorn  v.  Knapp,  42  N.  Y. 
474;  Johnson  v.  Jenkins,  24  N.  Y.  268. 

A  suit  for  breach  of  promise  of  marriage  does  not 
survive  the  death  of  the  defendant,  occurring  while 
the  action  is  undetermined,  and  cannot  be  contin- 
ued against  the  executor  or  administrator.  Wade 
V.  Kalbfleisch,  15  Abb.  Pr.  N.  S.  16;  16  Abb.  Pr.  104. 

Such  a  suit  would  abate  by  the  marriage  of  the 
parties.  Harris  v.  Tsrson,  68  G  a.  628.  And  such  a 
suit  would  abate  by  the  death  of  the  defendant 
where  no  special  damage  is  alleged.  Lattlmore  v. 
Simmons,  18  Serg.  &  R.  183;  Hovey  v.  Paige,  55  Maine, 
142. 

If  such  an  action  should  survive  against  the 
executor  of  the  promisor  where  special  damage  is 
alleged,  an  allegation  of  special  damage  for  non- 
execution  of  the  contract  which  is  within  the  Stat- 
ute of  Frauds,  is  not  suffdent  to  bring  the 
within  the  rule.    Chase  v.  Fitz,  132  Mass.  359. 
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J.  M.  ROBINSON  &  CO.,  Appts,, 

V. 

W.  J.  QUEEN  et  al, 

(....Lea....) 

1.  A  note  ezeeated  by  a  married  woman 

as  surety  for  a  firm  of  which  her  husband  Is  a 
member,  in  a  State  where  the  makers  reside 
and  where  the  note  is  payable,  if  valid  in  that 
State,  may  be  enforced  as:ain8t  her  in  the  courts 
of  another  State,  althougrh  if  made  in  the  lat- 
ter State  it  would  have  been  void. 

2.  The  status  of  a  married  woman  in  one 
State  where  she  is  emancipated  ftom  the  disabili- 
ties of  coverture,  cannot  dispense  with  or  in  any 
manner  affect  the  laws  of  another  State  in  which 
her  real  estate  is  situated,  with  reference  to  a 
conveyance  thereof,  or  the  prerequisites  for 
registration  of  deeds,  as  against  creditors. 

8.  An  acknowledgment  by  a  married  wo- 
man* before  a  notary  in  Kentucky,  of  a  con- 
veyance of  her  separate  estate  in  Tennessee  is  in- 
effectual, under  Tennessee  Act  of  1809, 1870, 1  8 
(MilL  &  v.  Code,  •  8847),  which  requires  a  privy 
examination  before  a  chancellor,  or  circuit  Judge 
of  the  State,  or  clerk  of  the  county  court 

4.  A  married  woman  owning  a  separate 
estate  where  there  is  no  restriction  upon  her 
power,  is  authorized  by  the  Tennessee  Act  of  1800, 
1870,  to  convey  such  estate  without  her  husband 
Joining  in  the  deed,  where  she  has  a  privy  exam- 
ination before  a  chancellor,  or  circuit  Judge  of 
the  State,  or  clerk  of  the  county. 

(FoOtes,  J.,  dissents.) 
(March  9, 1889.) 

APPEAL  by  plaintiffs,  from  a  decree  of  the 
Chancery  Court  of  Rutherford  County  in 
favor  of  defendants  in  an  action  upon  certain 
promiflsory^  notes.    Beversed. 

The  action  was  brought  against  W.  J.  Queen 
&  Co.,  Mrs.  Mary  S.  Queen  and  I  D.  Miller, 
upon  certain  promissory  notes  of  which  Queen 
&  Co.  were  makers  and  Mrs.  Queen  was  a 
surety. 

The  bill  sought  to  hold  Mrs.  Queen  liable  on 
the  notes  and  to  set  aside  certain  conveyances 
of  property  by  her  to  Miller,  and  prayed  for 
attachment,  injunction,  against  disposition  of 
property,  judgment  on  the  notes  ana  avoidance 
of  the  transfers.  Injunction  and  attachment 
were  granted  and  levied  and  served. 

Demurrers  by  Miller  and  Mrs.  Queen  having 
been  overrulea,  they  filed  separate  answers. 
The  Chancellor  dismissed  the  bill,  with  costs. 

Further  facts  appear  in  the  opinion. 
•     Messrs,    Leland    Jordan*    James    A. 
Jones  and  F.  Smithson  for  appellants. 


NOTB.— Cowtracf ;  vaUdity  of. 

A  contract,  valid  at  the  place  where  made,  is  val- 
id everywhere.  See  note  to  Osgood  v.  Bander,  1 
L.  R.  A.  666. 

Emancipation  of  married  woman ;  effect  of. 
When  a  married  woman  has  been  relieved  of  the 
disabilities  of  coverture  by  a  decree  of  the  chan- 
cellor authorizing  her  to  mortgage  her  real  estate 
(Code,  6  S731),  it  is  not  necessary  that  her  husband 
shall  join  with  her  in  the  execution  of  the  mort- 
gage. Robinson  v.  Walker.  81  Ala.  404. . 
8  L.  R.  A. 


Mr.  John  E.  Richardson*  for  appel- 
lees: 

Mrs.  Queen,  a  married  woman,  was  incapa- 
ble of  binding  herself  personally,  her  eeneral 
estate  or  her  separate  estate,  by  signing  Uie  note 
as  surety  for  her  husband. 

Sksppard  v.  Kiridle,  8  Humph.  80;  Bobertmm 
V.  Wt&um^  1  Lea,  688;  Datfis  v.  Jennings,  8 
Tenn.  Ch.  241;  Teatman  v.  Bellmain,  1  Tenn. 
Ch.  691,  6  Lea,  488;  Owens  y.  Johnson,  8Baxt. 
265;  Catron  v.  Warren,  1  Coldw.  859;  8haek- 
leU  V.  Folk,  4  Heisk.  110;  McClure  v.  Harris, 
7  Heisk.  879;  Meigs,  Dig.  (Milliken)  §  1615,  and 
authorities  there  cited. 

If  she  undertake  to  bind  her  separate  estate, 
the  required  form  for  such  contracts  must  be 
ohfwrvAd 

Robertson  v.  WiUmm,  1  Lea,  683. 

A  joint  note  of  husband  and  wife,  silent  as 
to  'Wife's  separate  estate,  will  not  bind  it, 
altboufl:h  payee  may  have  accepted  it  upon 
the  faith  of  and  looking  alone  to  her  sepa- 
rate estate. 

Jordan  v.  Ked>le,  85  Tenn.  (1  Pickle)  412; 
Eagsdale  v.  Gossett,  2  Lea,  729. 

This  cause  is  governed  by  the  law  of  the  fo- 
rum because : 

1.  It  is  a  question  of  remedy,  not  of 
right. 

Lewis  v.  Woo€(folk,  2  Baxt.  89;  MeKissick  v. 
McKissick,  6  Humph.  75;  Pearl  v.  Hansbor- 
ough,  9  Humph.  482;  Meigs,  Dig.  (Milliken) 
§677,  and  authorities  there  cited;  Holland  ▼. 
JPack,  Peck.  151;  8tory,  Confl.  L.  (Redfield's 
ed.)  ^  550,  556  a. 

2.  The  law  of  the  State  in  which  realty  is 
situated  ''must  control,  not  only  the  transfers 
of  this  property,  but  all  litigation  concerning 
it — everything  in  short — the  same  as  though 
the  owners  reside  there." 

2  Bishop,  Married  Women,  p.  468,  g  584. 

So  with  reference  to  land  sought  to  be  sub- 
jected to  pfnrment  of  debts. 

Beid  V.  Hotise,  2  Humph.  581;  Meigs,  Dig. 
(Milliken)  §  678,  subsec.  4. 

8.  Even  an  alleged  rule  of  comity  of  States 
is  not  enforced  against  the  interests  of  oar  own 
citizens. 

Flickey  v.  Lonep,  4  Baxt.  178. 

4.  Comity  of  States  can  never  be  ursed 
against  the  laws,  the  policy  or  spirit  of  the  Uw 
01  the  State  where  invoked. 

Bank  of  Columbia  v.  Walker,  14  Lea,  399; 
Bank  of  La.  v.  Williams,  46  Miss.  618, 12  Am. 
Rep.  822;  Burchard  v.  Dunbar,  82  HI.  450,  25 
Am.  Rep.  838;  Talmadge  v.  North  Am.  Coal  db 
Tramp.  Co.  8  Head,  887;  2  Bishop,  Married 
Women,  p.  448,  §  565,  p.  454,  §  5TO,  pp.  457, 
458,  §577. 

5.  There  is  no  remedy  here  when  our  laws 
conflict  with  lex  loci  contractus. 

Bank  of  Columbia  v.  Walker,  14  Lea,  807, 
808. 

6.  Comity  of  States  is  not  a  positive  rule. 
Lewis  V.  Woodfolk,  2  Baxt.  25. 

A  married  woman  has  the  power  of  disposi- 
tion in  manner  and  form  adopted  in  this 
,  cause. 

Code,  §  8850;  Sherman  v.  Turpin,  7  Coldw. 
I  882;  YouTUf  v.  Young,  7  Coldw.  461;  Mollo^  v. 
[  Clapp,  2  Lea,  588,  589;  Parker  v.  Parker,  4 
I  Lea,  896. 
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Folke*,  «/l,  delivered  the  opinion  of  the 
court: 

The  first  question  to  be  disposed  of  in  this 
cause  is  whether  a  married  woman,  domiciled 
in  the  State  of  Kentucky,  is  liable  in  the  courts 
of  this  State  upon  a  note  made  by  a  firm,  of 
wbich  her  husband  was  a  member,  and  execut- 
ed by  her  as  surety  for  such  firm,  when,  under 
the  laws  of  Kentucky,  she  had,  before  the  ex- 
ecution of  the  note,  been  emancipated  from  all 
the  disabilities  of  coverture,  and  clothed  with 
an  the  powers  of  ^feme  sole,  so  far  as  the  right 
to  contract,  and  to  sue  and  be  sued,  were  con- 
cerned. 

This  inquiry  we  answer  in  the  affirmative. 
Though  some  authorities  may  be  found  to  the 
contrary,  it  may  now  be  said  to  be  well  settled 
that  the  validity  of  a  contract,  the  obligation 
thereof  and  the  capacity  of  the  parties  thereto 
is  to  be  determined  by  the  lex  loei  contractus 
(in  the  sense  of  the  ptlace  of  performance)  un- 
less there  be  something  in  the  contract  which 
is  deemed  hurtful  to  the  good  morals  or  inluri- 
ous  to  the  rights  of  its  own  citizens  by  the  laws 
of  the  State  or  country  whose  courts  are  called 
upon  to  enforce  the  contract  made  in  a  foreign 
Btate  or  country. 

The  notes  involved  in  this  suit  were  made 
in  Kentucky,  payable  there,  the  makers  and 
payers  resident  there,  and  as  we  have  already 
stated  were  valid  there,  and  binding,  and  en- 
forcible  against  the  married  woman  as  fully 
as  if  she  were  a  feme  sole.  See  Gen.  Stat.  Ky. 
art.  IV,  §  1;  art.  II,  §§  6,  7— where  au- 
thority is  ffiven  the  circuit  courts  of  that  State 
to  pass  judgment  of  emancipation  upon  mar- 
ried women  under  certain  circumstances  there- 
in set  forth.  A  certified  copy  of  such  pro- 
ceedings is  exhibited  in  this  record  showinc^ 
compliance  with  the  statute  on  the  part  of 
Mrs.  Queen. 

Under  these  facts  what  are  the  powers,  and 
what  is  the  duty  of  the  courts  of  this  State, 
when,  by  reason  of  the  fact  that  the  defendant 
has  projJnty  in  this  State,  we  are  called  upon 
to  enforce,  as  against  a  married  woman,  the 
collection  of  the  amount  due  on  the  notes  in 
question? 

The  general  rule  as  to  the  enforcement  by 
one  State  of  a  contract,  valid  in  the  State 
where  made  and  to.be  performed,  is  not  denied 
hj  the  counsel  for  the  defendant;  but  it  is  in- 
sisted that,  inasmuch  as  a  note  made  by  a  mar- 
ried woman  is  void  under  the  laws  of  this 
State,  and  inasmuch  as  it  is  the  fixed  policy  of 
this  State  to  throw  around  married  women  the 
shield  of  disability,  we  should  not,  under  an^ 
supposed  obligation  of  comity,  entertain  a  suit 
predicated  upon  such  a  contract. 

If  this  were  a  suit  against  a  married  woman, 
a  citizen  of  this  State,  on  a  contract  made  out 
of  this  State,  there  would  be  much  force  in  the 
iDsistence  of  the  defendant.  But  here  the  law 
of  the  domicil  is  the  same  as  the  law  of  the 
contract,  and  we  merely  encounter  a  conflict 
between  the  law  of  the  contract  and  the  law  of 
the  forum.  In  such  case  especiallv  where  a 
foreign  law  concerns  the  capacity  of  parties  to 
omtract,  as  affected  by  the  disabilities  of  in- 
fancy and  coverture,  the  fex  loei  contractus  is 
10  govern.     Story,  Confi.  L.  ^§  103,  241. 

And  although  Chancellor  Kent  in  the  early 
edition  of  his  Commentaries  seemed  inclined  to 
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favor  the  contrary  doctrine  of  the  civilians, 
yet,  in  the  notes  afterwards  added  he  unequiv- 
ocally concurs  in  the  conclusion  of  Mr,  Jus- 
tice Story.  2  Kent,  Com.  283  note,  458,  459 
and  note.    See  also  Wharton,  Confi.  L.  §  96. 

See  also  a  very  elaborate  consideration  of  the 
authorities,  in  the  able  opinion  of  Gray,  Oh.  J., 
in  Milliken  v.  Pratt,  135'  Mass.  874,  which, 
while  it  fully  sustains  our  position  here  upon 
principle  and  authority,  goes  much  further 
than  we  are  called  upon  to  do  in  this  case. 
That  bein^  a  case  where  the  married  woman, 
domiciled  m  the  State  of  Massachusetts,  where 
such  a  contract  was  void,  made  a  note  in 
Maine  by  letter,  and  such  a  contract  being 
valid  in  Maine,  was  enforced  by  the  courts  in 
Massachusetts. 

It  is  valuable  for  its  research  and  ability,  in 
the  discussion  of  the  question  underlying  the 
one  now  before  us,  and  for  this  reason  is  re- 
ferred to,  without  intendioe  to  approve,  or 
dissent  from,  the  point  to  which  the  decision 
there  goes. 

Our  own  State  has  more  than  once*  recog- 
nized and  enforced  the  principle  which  is  con- 
trolling in  this  case.  EV.iott  Nat,  Bank  v. 
Western  &  A,  R,  Go,  2  Lea.  676;  Bank  of 
Columbia  v.  Walker,  14  Lea,  299,  dOQiTalmadge 
V.  Mrth  Am.  Goal  d  Transp.  Go.  3  Head,  337, 
841,  842;  Pearl  v.  Hantborough,  9  Humph.  426, 
438.  486.  See  also  Knowlton  v.  ErieR  Go,  19 
Ohio  St.  260, 2  Am.  Rep.  895;  8e udder  v.  Union 
Kat.  Bank,  91  U.  S.  406  [2  i  L.  ed.  245]. 

The  case  of  Bank  of  Louisiana  v.  WiUiams, 
46  Miss.  618,  12  Am.  Rep.  319,  does  not  stand 
in  the  way  of  the  conclusion  we  have  reached, 
although  some  of  its  argument  may  seem  to  do 
so.  There  the  obligation  of  the  married 
woman  was  dependent  upon  a  charter  of  a 
Louisiana  corporation  authorized  to  lend  money 
to  the  "agricultural  interest  on  notes  and  mort- 
gages" and  to  make  such  contract  with  mar- 
ried women,  and  to  enforce  the  same  against 
their  property.  It  was  held  that  the  Act  in 
question  contemplated  the  emancipation  of  the 
wife,  so  far,  ana  so  far  only,  as  to  capacitate 
her  to  join  with  her  husbana  in  the  "hypothe- 
catory  obligation,*'  and  while  she  thus  sub- 
jected all  her  property  dotal  as  well  as  that 
embraced  in  the  mortgage  it  was  not  intended 
nor  supposed  that  the  obligation  of  the  wife 
extended  further  than  to  cover  her  dotal  and 
paraphernal  rights  and  property  in  that  State. 
As  is  said  by  the  learned  Judge  rendering  the 
opinion  in  that  case: 

''The  transaction  stands  upon  grounds  local 
to  Louisiana  and  a  policy  there  which  is  ex- 
ceptional from  the  general  rule  and  general 
law.  Assuming  as  a  doctrine  of  the  law  that 
the  contract  of  a  married  woman  valid  at  the 
place  where  made  shall  be  so  regarded  every- 
where, does  that  embrace  the  obligation  in- 
curred by  her,  growing  out  of  special  circum- 
stances and  not  included  in  the  general  law, 
and  policy  of  the  place,  but  resting  altogether 
on  special  reasons  and  looking  to  local  property 
for  itspaymentt" — and  continuing  it  is  said:  **lf 
by  the  law  of  Louisiana,  a  married  woman  was 
competent  to  incur  debts  generally,  and  cover- 
ture imposed  no  disability,  it  would  be  a  dif- 
ferent question  from  that  we  are  dealing  with." 

The  case  at  bar  presents  exactly  that  differ- 
ent question. 
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Here,  as  we  have  seen,  under  the  proceed- 
ings in  Kentucky,  the  disability  of  coverture 
was  absolutely  removed,  and  the  married 
woman  was  authorized  to  contract  debts  gen- 
erally. It  must  be  noticed,  also,  that  in  Bank 
of  Louinana  v.  Williams  the  married  woman 
was  a  resident  of  Mississippi  at  the  time  she 
made  the  Louisiana  contract,  and  at  the  time 
she  was  sued,  which  presents  a  very  different 
phase  of  the  question  under  consideration. 

Nor  is  there  anything  in  Burcliard  v.  Dun- 
bar, 82  111.  450,  25  Am.  Rep.  884,  in  any  man- 
ner antagonistic.  It  merely  holds  that '  'Where 
a  contract  of  an  equitable  character  is  made  in 
another  State  in  which  there  is  no  distinction 
between  the  courts  of  law  and  equity,  it  can 
still  be  enforced  lin  Illinois  only  in  a  court  of 
equity."  It  recognizes  fully  the  doctrine  that 
a  contract  of  a  married  woman,  valid  where 
made,  will  be  held  valid  in  another  State,  but 
decides  that  in  enforcing  such  contract  regard 
must  be  had  to  the  forms  of  pleading  in  force 
in  the  State  where  the  -remedy  is  sought.  In 
other  words,  the  lex  loci  fori  determines  the 
nature  of  the  remedy  as  to  parties,  forms,  etc. 
Under  this  rule  we  act,  in  requiring  the  hus- 
band to  be  a  party  defendant  with  the  wife,  as 
was  done  in  tne  case  at  bar. 

While  under  the  law  of  Kentucky  this  mar- 
ried woman  has  had  her  disabilities  removed, 
and  can  contract,  sue  and  be  sued  as  a  feme 
sole,  we  recognize  and  enforce,  in  this  State  so 
much  of  the  foreign  law  as  determines  and 
fixes  her  liability — m  other  words  the  law  of 
the  contract;  but  in  enforcing  such  liability  in 
the  courts  of  this  State,  if  she  is  plaintiff,  she 
must  sue  by  next  friend  or  with  her  husband; 
and  as  defendant  her  husband  must  be  joined 
with  her  as  a  party. 

Comity,  as  it  is  sometimes  called,  but  more 
properly  the  rule  of  private  international  law, 
goes  no  further  than  to  require  the  recognition 
and  enforcement  of  the  law  of  the  place  of  the 
contract,  leaving  it  to  the  State  called  upon  to 
enforce  such  law,  by  the  use  of  its  own  forms 
and  machineij,  as  far  as  the  same  can  be  adapt- 
ed to  the  end  m  view. 

Without  pursuing  this  branch  of  the  case 
further,  the  court  is  of  opinion  that  the  decree 
of  the  chancellor  dismissing  the  bill  upon  the 
ground  that  no  judgment  could  be  rendered 
against  the  married  woman  on  the  note,  is  er- 
roneous and  should  be  reversed,  and  a  decree 
here  made  in  favor  of  complainants  for  the  full 
amount  of  the  notes  with  interest  and  costs. 

This  brings  us  to  the  consideration  of  the 
second  (question  presented  in  this  record.  The 
bill  herein  not  only  attaches  certain  property 
of  the  married  woman  upon  the  statutory 
grounds,  but  seeks  to  set  aside  as  fraudulent  a 
conveyance  made  by  the  married  woman  to  her 
brother  and  co  defendant  J.  D.  Miller,  alleging 
that  the  conveyance  was  made  to  hinder,  delay 
and  defeat  complainants  in  the  collection  of 
their  debts.  Much  proof  is  taken  pro  and  con 
as  to  the  bonajtdes  of  the  sale  and  conveyance 
to  her  brother. 

With  the  burden  of  proof  on  the  complain- 
ants, and  the  positive  testimony  of  the  parties 
defendant,  we  are  unable  to  discover  anything 
more  for  the  complainants  than  suspicions  pred- 
icated upon  the  relation  of  the  parties,  the  ap- 
parent inadequacy  of  price  and  the  coincidence 
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of  the  conveyance  with  the  maturity  of  a  part 
of  complainants'  debt,  and  the  embarrassed  sit- 
uation of  the  husband  at  the  time;  all  of  which 
may  be  said  to  be  sufficiently  met  and  over- 
come by  the  defendant's  proof,  so  far  as  the 
bill  seeKs  to  set  aside  for  fraud  the  sale  of  the 
store  house  and  lot  in  Murfreesboro  to  J.  D. 
MiUer.  Biit  it  is  charged  in  the  bill  that  if  such 
sale  to  the  brother  be  not  void,  as  made  in  fraud 
of  creditors,  it  is  void  and  of  no  effect,  by  rea- 
son of  the  fact  that  it  was  executed  by  Mrs* 
Queen  without  her  husband  joining  with  her,, 
and  without  privy  examination. 

The  record  shows  that  the  bill  was  filed  on  De- 
cember 22, 1886.  On  the  21st  of  December,  the 
deed  in  question  was  registered.  It  was  dated 
on  the  18th  of  December,  and  on  the  same  day 
acknowledged  by  Mrs.  Queen  before  a  notary 
public  in  Kentucky.  It  was  not  signed  by  her 
husband,  and  her  acknowledgment  is  in  the 
form  prescribed  by  our  statute  for  persons  mi 
juris.  If  such  acknowledgment,  without 
privy  examination,  is  void,  then  the  property^ 
having  been  attached  in  this  cause  as  the  proper- 
ty of  Mrs.  Queen,  is  liable  to  be  subjectea  to  the 
satisfaction  of  the  decree  to  be  rendered  against 
her.     Is  it  void? 

The  status  of  this  married  woman  under  the 
proceedingsin  Kentucky  where  by  shewas^eman- 
cipated  from  the  disabilities  of  coverture,  how- 
ever much  recognized  and  enforced  in  this  State,, 
as  to  the  validity  of  her  contracts  made  in  that 
State,  cannot  dispense  with  or  in  any  manner 
affect  our  own  laws  with  reference  to  the  con- 
veyance of  real  estate  situated  here,  nor  the  pre- 
requisites for  registration  of  deeds  as  against 
creditors.  So  we  must  look  to  the  laws  of  our 
own  State  alone,  to  determine  the  sufficiency  of 
the  acknowledgment  of  this  deed. 

There  had  been  an  antenuptial  contract  be- 
tween Mrs.  Queen  and  her  then  contemplated 
and  now  husband,  which  was  duly  acknowl- 
edged and  registered  in  Rutherford  County^ 
whereby  the  house  and  lot  in  question  as  wdl 
as  other  property  was  settled  to  her  sole  and 
separate  use. 

It  is  insisted  by  her  counsel  that,  as  the  own- 
er of  a  separate  estate,  she  has  the  power  to  dis- 
pose of  her  real  estate  by  a  deed  without  privy 
examination  under  the  authority  of  Sherman  v. 
Turpin,  7  Coldw.  882,  and  under  the  provisiona 
of  section  8850  of  M.  &  V.  Code. 

In  Sfurman  v.  Turpih  it  was  held  that  privy 
examination  was  not  necessary,  and  that  the  hus- 
band need  not  join  in  the  deed,  conveying  the 
wife's  separate  estate,  where  the  instrument 
creating  the  estate  gives  her  aU  the  powers  of  a 
feme  sole. 

The  language  of  the  instrument  in  that  case 
as  appears  from  the  opinion  was  as  follows: 
"With  power,  at  her  pleasure,  to  sell,  convey^ 
devise  or  otherwise  dispose  of  the  same,  in  and 
when  she  may  see  proper,  as  fully  as  if  she  were 
difeme  sole. "  The  marriage  contract  in  the  case 
at  bar  does  not  in  terms  give  her  a  right  to  con- 
vey as  a  feme  sole.  The  strongest  language 
used,  in  this  respect,  being  "to  her  sole  and 
separate  use  free  from  the  debts,  etc.,  of  her 
husband  with  power  to  the  said  Mary  S.  to  use 
and  dispose  of  the  same  as  she  may  think  prop- 
er both  the  realty  and  the  rents  and  income 
upon  it,  and  the  personalty  and  the  interest  and 
increase  from  it,  and  also  with  power  to  the 
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said  Mary  S.  to  chang[e  the  realty  iDto  person- 
alty«  or  the  personalty  into  realty,  when,  and  so 
often,  as  she  may  think  proper."  So  that  the 
case  is  not  controlled  by  Shennan  v.  Turpin, 
which  is  decided  upon  the  particular  language 
creatine  the  estate,  which  in  terms  gave  the 
right  ot  disposition  as  fully  as  if  she  were  a 
feme  9(de, 

Nor  can  this  deed  be  sustained  under  the 
third  section  of  the  Act  of  1869,  1870,  carried 
into  the  Code,  M,  &  V.  8  8350;  for  if  she  would, 
under  an  instrument  creating  a  separate  estate, 
where  the  power  of  disposition  is  not  withheld, 
have  the  power  to  convey  without  her  husband 
joining  with  her,  such  conveyance  would  not 
be  valid  unless  her  privy  examination  take 
place  before  a  chancellor,  or  circuit  judge  of  this 
State,  or  clerk  of  the  county  court,  as  provided 
in  the  second  section  of  safd  Act,  carried  into 
the  Code,  M.  &  V.,  at  section  3347. 

This  deed  as  we  have  seen,  being  acknowl- 
edged by  the  married  woman  before  a  notary 
Sublic  in  Kentucky,  is  therefore  ineffectual  to 
evest  her  of  her  title  to  the  property  therein 
described;  and  the  ssme  was  subject  to  the  at- 
tachment in  this  case. 

The  majority  of  the  court  is  of  opinion,  and 
decides,  that  under  the  Act  of  1869,  1870,  a 
married  woman  owning  separate  estate,  where 
there  is  no  restriction  upon  her  power,  is  au- 
thorized to  convey  such  estate  without  her  hus- 
band joining  in  the  deed  where  she  has  a  privy 
examination  before  a  chancellor,  or  circuit 
judge  of  this  State,  or  clerk  of  the  county 
court 

Not  deeming  it  necessary  to  decide  this  ques- 
tion, and  not  being  able  to  agree  with  the  ma- 
jority, I  would  have  preferred  not  considering 
here  the  effect  of  this  Act  in  the  matter  re- 
ferred to. 

The  majority,  however,  think  it  important 
that  the  (question  should  be  settled  and  that  it 
fairly  arises  in  such  manner  as  to  justify  its 
settlement. 


I  content  myself  with  sayinir  that  it  may  be 
admitted  that  the  language  of  the  Act  is  suf- 
ficient to  justify  such  construction  of  it;  but 
this,  like  aU  other  Acts  of  the  Legislature,, 
should  be  construed  with  reference  to  the  evil 
intended  to  be  cured,  and  that  by  so  doing  we 
are  enabled  to  arrive  at  the  intention  of  the 
Legislature,  which  is,  after  all,  the  cardinal 
rule  of  interpretation. 

Applying  this  rule  I  am  unable  to  resist  the 
conclusion  that  the  Act  in  question,  as  far  aa 
it  relates  to  separate  estates,  was  intended  to 
put  at  rest  the  vexed  question  as  to  the  powers 
of  sale,  etc.,  possessed  by  married  women  over 
their  separate  estates  which  a  series  of  decisions 
in  this  State  had  rendered  troublesome— begin- 
ning with  Morgan  v.  Elam^  4  Yerg.  875,  and 
coming  down  to  Young  v.  Young,  7  Coldw. 
461. 

The  subject  of  her  power  might  well  be  set- 
tled without  disturbing  the  form  of  her  con- 
veyance; and  that  in  view  of  the  jealousy  with 
which  our  Legislature,  and  that  of  our  mother 
State  of  North  Carolina  since  the  Act  of  1715, 
has  watched  over  and  provided  for  the  joint 
execution  of  deeds  by  husband  and  wife,  we 
should  not  infer  that  the  Legislature  intended 
in  the  Act  in  question  to  deprive  a  married  wo- 
man of  the  protection  from  extraneous  influ- 
ences, and  ill  advised  action  which  the  hus- 
band's presence  would  be  likely  to  secure  to 
her. 

Without  elaboration,  I  feel  constrained  todia- 
sent  from  the  holding  of  a  majority  of  my 
brothers  on  the  effect  of  the  Act  in  question. 

This  difference,  however,  does  not  affect  the 
result  already  reached  in  this  cause. 

The  decree  of  the  Chancellor  will  be  reoertedy 
and  judgment  here  for  the  amount  of  t?ie  notes 
with  interest  and  costs;  and  unless  paid  within 
the  time  to  be  fixed  in  the  decree,  the  property 
attached  including  the  house  and  lot  will  be 
sold  to  satisfy  the  judgment. 


NORTH  CAROLINA  SUPREME  COURT. 


John  F.   HOOKER  and  Wife 

V. 

John  SUGG,  Admr.,  Appt. 
(....N.C ) 


i  »]iiaji*  alter  the  death  of  his  wife, 
irhile  he  had  two  cshildren  UtIii^, 
a  Mm  and  a  daughter,  surrendered  a 
pdliejF  ^  insurance  upon  his  life  pay- 
able to  his  wife  and  children,  and  took  therefor 
a  paid  up  policy,  also  payable  to  his  wife  and 
children,  without  naminer  them,  and  at  the  same 
time  took  out  another  policy,  designating  the 
henefldarles  in  the  same  terms,  and  after  the 
death  of  his' sod  died  without  having  contracted 
anotber  marriage,  the  proceeds  of  the  latter  pol- 
icy belong  to  the  daughter  and  the  personal  rep- 
reaeatatives  of  the  son,  including  the  share  which 
would  have  belonged  to  the  wife  if  living;  and 
this  share  did  not  lapse  and  return  to  the  husband 
M  undispoaed  of. 
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APPEAL  by  defendant  from  a  judgment  of 
the  Greene  Superior  Court  in  favor  of 
plaintiffs  upon  an  agreed  case  submitted  to  the 
court  for  direction  as  to  the  distribution  of  the 
proceeds  of  certain  policies  of  life  insurance. 
Modified  and  af/Wmed. 

The  opinion  sufBcieutly  states  the  facts. 

Messrs.  Theo.  Edwards  and  Geo.  M. 
liindsey  for  appellant. 

Messrs  J.  Q.  Jackson  and  Strong,  Gray 
&  Stamps  for  respondents. 

Smith,  Ch,  J.y  delivered  the  opinion  of  the 
court. 

J.  T.  Freeman,  in  the  year  1867,  obtained 
from  the  JEtna  Life  Insurance  Company  of 
Hartford,  in  the  State  of  Connecticut,  a  policy 
of  insurance  upon  his  life  for  the  sum  of  $5,- 
000,  to  be  paid  at  his  death  to  his  wife  and  chil- 
dren, the  premiums  on  which  were  to  be  paid 
annually,  one  half  in  money,  and  the  other  half 
secured  by  his  note.  At  the  time  of  the  issue 
of  the  policy  he  had  a  wife.  Leora,  then  living. 
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and  two  children,  their  offspring:  John  H.,  and 
E.  Hooker,  who  intermarried  with  John  F. 
Hooker. 

After  the  death  of  said  Leora,  some  time  in 
1873,  under  an  arrangement  between  the  com- 
pany and  J.  T.  Freeman,  the  policy  was  sur- 
rendered to  the  company,  and  a  paia  up  policy 
for  the  sum  of  $820  issued  in  its  place,  and  in 
consideration  of  the  premiums  theretofore  paid, 
which  sum  was  in  like  manner  made  payable 
to  "his  wife  and  children,"  without,  as  in  the 
preyious  one,  designating  anyone  by  name. 
At  the  same  time  a  second  life  policy  was  taken 
out  for  the  same  sum,  and  essentially  in  the 
same  terms,  payable,  without  naming  them,  to 
**hi8  wife  and  children."  differing  from  the 
former  in  requiring  the  annual  premiums  all 
to  be  paid  in  cash,  the  company  haying  made 
this  change  as  to  the  payment  of  premiums  in 
the  form  of  their  life  policies. 

The  son  John  H.  died  during  the  lifetime 
of  his  father,  leayinga  will  in  which  he  disposes 
of  his  whole  estate;  and  the  defendant,  John 
Sugg,  has  taken  out  letters  of  administration 
with  the  will  annexed,  on  the  testator's  estate. 
The  feme  plaintiff  and  her  brother  paid  the 
premiums  on  the  last  policy  up  to  the  death  of 
her  brother,  and  herself  alone  the  premiums 
thereafter  to  her  father's  death,  in  the  sum  of 
$297;  and  it  is  agreed  that  she  shall  be  reim- 
bursed out  of  the  funds  deriyed  under  that 
policy. 

J.  T.  Freeman  died  in  1888,  intestate;  and 
letters  of  administration  on  his  estate,  as  well 
as  on  his  wife's,  hayealso  issued  to  the  defend- 
ant,  Sugg. 

The  company  has  paid  both  the  sum  agreed 
on  in  the  paid  up  policy  and  the  entire  amount 
due  on  the  last  policy  to  the  defendant,  to  be 
held  subject  to  the  rights  of  the  parties  therein. 

J.  T.  Freeman  died  largely  indebted,  and  in- 
solyent,  but  there  are  no  debts  outstanding 
against  the  estate  of  his  deceased  wife,  Leora. 

The  foregoing  facts  are  submitted  to  the 
judge  for  his  decision,  of  the  conflicting  claims 
asserted  in  the  pleadings  to  the  fund;  and  it  is 
agreed  that  if  he  shall  sustain  the  plaintiff's 
contention,  he  shall  enter  judgment  for  one 
half  of  the  $5,000,  after  deducting  $297  due 
for  premiums  paid  by  her,  which  shall  be 
add^  to  the  feme  plaintiff's  moiety  of  the  res- 
idue; if  he  shall  rule  in  fayor  of  the  defendant, 
he  shall  enter  judgment  for  the  plaintiff  for 
one  third  of  the  $5,000,  reduced  by  the  amount 
of  the  premiums  so  paid  by  the  feme  plaintiff. 

Upon  the  hearing  of  the  cause  was  entered 
the  following  judgment: 

From  the  facts  agreed  upon  and  submitted 
by  the  parties  in  this  action  the  court  is  of 
opinion,  and  so  adjudges,  that  the  plaintiffs 
are  entitled  to  recoyer  one  third  of  the  $820  re- 
ceiyed  by  the  defendant  from  the  paid  up  poli- 
cy, and  the  defendant,  as  administrator  of  L^ra 
Freeman,  deceased,  and  as  administrator  with 
the  will  annexed  of  J.  H.  Freeman,  deceased, 
is  entitled  to  the  other  two  thirds  of  that  sum. 

"The  court  is  further  of  opinion,  and  so  ad- 
judges, that  the  plaintiffs,  as  agreed  upon  by 
the  parties,  are  entitled:  flrsty  to  be  paia  out  of 
the  $5,000,  rcceiyed  by  the  defendant  from  the 
$5,000  policy,  one  half  the  amount  of  the  pre- 
miums paid  by  the  feme  plaintiff  on  said  policy, 
with  interest  on  same  from  the  time  such  pre- 
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miums  were  paid;  second,  are  entitled  to  re> 
coyer  one  half  of  the  remainder  of  said  $5,000. 
And  the  defendant,  as  administrator  with  the 
will  annexed  of  J.  H.  Freeman,  deceased,  is 
entitled  to  the  balance  of  said  $5,000. 

"  These  plaintiffs  will  recoyer  their  costs  in 
this  action.'^ 

From  this  judgment  the  defendant  appeals. 

The  premiums  haying  been  paid  in  equal 
parts  by  the  daughter  and  son  up  to  his  death, 
and  by  her  alone  since,  in  the  seyeral  sums 
and  at  the  seyeral  dates  set  out  in  the  com- 
plaint, for  which  she  is  to  be  reimbursed,  those 
seyeral  sums,  and  not  the  half  of  each,  as 
ruled  by  the  judge  imder  a  misapprehension 
of  the  terms  of  the  concession,  with  interest  on 
separate  portions,  which  make  the  aggregate 
of  $297.  must  be  allowed  the  feme  plaintiff, 
and  deducted  from  the  full  amount  of  the  in- 
surance. With  this  correction,  there  is  no 
error  in  that  part  of  the  ruling. 

The  question  as  to  the  distribution  of  the 
sum  paid  upon  the  surrendered  policy  is  not 
submitted  to  the  judge,  and  we  suppose  is  not 
a  subject  of  controyersy;  and  oonse<)uently  the 
ruling  is  confined  to  the  disposition  of  the 
other  fund  If  the  contention  be  sustained 
that  will  entitle  the  wife  to  a  share  of  it,  as  she 
would  be  if  Hying  at  the  time  when  that  insur- 
ance was  effected,  it  would  go  to  her  adminis- 
trator; and,  the  defendant  being  both  her  and 
her  husband's  representatiye,  there  being  no 
debts  of  hers  to  be  proyided  for,  it  would  be 
held  by  the  defendant  in  his  latter  capacity 
and  become  liable  to  his  debts. 

Th)e  provision  in  the  Constitution  (art.  10, 

7)  which  authorizes  such  an  insurance  for 

le  benefit  of  the  wife  and  children,  not  as 
yet  regulated  by  statute,  clearly  looks  to  a  pro- 
yision  for  them,  so  that  they  may  not  be  left 
destitute  by  the  death  of  an  msolyent  husband 
and  father*  and  is  personal  to  them  when  they 
suryiye. 

The  defendant's  counsel  maintain  the  propo- 
sition that  the  substituted  policy  takes  the 
place  of  the  other,  and  inures  to  the  adyantage 
of  the  same  bendAclaries,  as  would  the  first 
haye  done  if  it  had  been  kept  up  accord- 
ing to  its  terms,  the  effect  of  which  would  be 
to  subject  the  wife's  share,  as  sugf^ted,  to  her 
husband's  debts — ^a  result  which  it  was  his  in- 
tention to  guard  against;  and  yet  this  would 
haye  followed  but  lor  the  renewal. 

The  terms  of  the  policy  constitute  a  contract 
of  the  company  to  pay  the  specified  amount  to 
the  beneficiaries  designated,  and  create  direct 
legal  relations  between  them.  How  could  this 
be  in  regard  to  the  wife,  no  longer  liying? 
And  how  can  it  be  supposed  that  he  intended 
to  proyide  for  her?  The  new  policy  super- 
sedes, but  does  not  continue  in  force,  that 
whose  place  it  takes,  and  must  be  construed 
in  accordance  with  the  then  existing  condi- 
tions. Inadyertently,  perhaps,  but,  if  inserted 
intentionally,  the  insertion  of  the  wife  as  a 
beneficiary  is  a  nullity,  so  far  as  it  may  haye 
reference  to  the  deceased,  and  could  only  haye 
operation  as  a  reference  to  one  whom  he  might 
afterwards  marry,  and  thus  bring  within  the 
terms  of  the  policy. 

It  is  unnecessary  to  consider  the  possible  ef- 
fect of  a  future  marriage  upon  the  interests  of 
the  children,  since  the  eyent  did  not   take 
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place.  There  are  but  two  aapects  presented  in 
the  case  before  as — in  the  one  of  which  the 
one  third  lapses  and  returns  to  the  husband  as 
undisposed  of,  and  in  the  other  the  entire  sum 
belongs  to  the  children;  and  we  concur  with 
the  court  in  the  ruling  in  their  favor. 

In  Ckmigland  v.  Smith,  79  N.  C.  808.  the  re- 
lations of  a  parent  who  insures  his  own  life  for 
the  benefit  of  his  children  are  deemed  anaJo- 
^us  to  those  assumed  when  providing  for  them 
by  a  testamentary  disposition  of  his  property, 
both  being  posthumous  benefits  secured;  and 
hence  the  rules  for  interpreting  the  will  of  a 
testator  ma^^  guide,  as  far  as  they  are  applicable, 
in  ascertaining  the  legal  effect  of  this  clause  in 
the  policy.  The  difference  in  the  cases  con- 
sists in  the  fact  that  the  interest  vests  under  the 
policy  at  once  upon  its  execution,  while  it  does 
not  under  the  will  until  the  death  of  its  maker; 
4ind  hence  we  do  not  concur  in  the  opinion  de- 
livered by  Rodman,  J,,  so  far  as  it  concedes  a 
I»wer  of  revocation  to  reside  in  the  party  in- 
•Miring. 

The  contract  may  be  annulled  bv  the  com- 
pany in  case  of  the  failure  of  the  other  party  to 
rulflll  his  contract  stipulations;  but  the  dispos- 
•al  of  the  fund,  while  the  policy  remains  in  force, 
js  not  under  his  control.  Bliss,  Ins.  2d  ed.  517; 
Fortucue  v.  Burnett,  8  Myl.  &  K.  86;  OtU  v. 
Beckwith,  49  Dl.  121,  and  cases  cited. 


As  the  attempted  securing  a  share  to  the  de- 
ceased wife  is  nugatory  ana  unavailing,  there 
seems  to  be  no  alternative  but  to  give  the  en- 
tire fund  to  the  living  daughter  and  the  ad- 
ministrator of  the  deceased  son;  for  it  is  evi- 
dent the  entire  sum  was  intended  for  none 
others,  and,  being  void  as  to  one,  the  provision 
inures  wholly  to  the  others.  In  case  a  legacy 
is  given  to  a  class  of  persons,  as  to  tenants  in 
common  or  to  children,  in  case  of  the  death  of 
one  before  the  vesting  it  inures  to  the  surviv- 
ors of  the  class.  2  Wms.  Exrs.  882;  Toll. 
Exrs.  808. 

So,  if  '*  children"  be  designated  in  a  life  pol- 
icy as  beneficiaries,  the  interest  vesting  at  once 
is  in  such  as  then  meet  the  description,  and  is 
not  devested  in  favor  of  survivors  by  a  death 
afterwards.  We  have  not  been  able  to  find  an 
adjudged  case  shedding  lifht  upon  the  con- 
struction of  the  like  or  similar  words  found  in 
defining  the  parties  for  whose  benefit  a  life  pol- 
icy has  been  taken  out;  but  our  conclusions 
seem  to  be  a  fair  and  reasonable  interpretation 
of  the  clause  before  us,  as  it  certainly  subserves 
the  ends  that  the  father  had  in  view  in  secur- 
ing this  fund  to  his  familv,  constituted,  in  this 
case,  of  his  son  and  daughter. 

Subject  to  the  correction  which  makes  the 
advances  of  the  daughter  to  be  paid  in  full  and 
not  a  moiety  only,  the  judgment  is  affirmed. 
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John  HOLMES,  Plff,  in  Err,, 
Elizabeth  TALLADA  et  at. 
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LlAad  purchased  in  her  own  name  by  a 
^rlfb  to  inrhom  her  husband  g^ve  a  cheek 
fbr  pension  money  which  she  oolleoted  and 
invested  in  the  real  estate,  is  exempt  from  seizure 
for  his  debts  under  United  States  Revised  Statutes, 
f  4747,  providlngr  that  pension  money  ^^shall  inure 
wholly  to  the  benefit  of  such  pensloaer." 

2.  It  seems  that,ft>r  reftislni^  to  apply  pen- 
sion n&oney  in  his  possession  to  the  payment  of 
his  debts  a  pensioner  cannot  be  proceeded  against 
under  the  Pennsylvania  Act  of  1842,  provldingr 
that  any  person  who  shall  secrete  any  of  his 
property  with  intent  to  defraud  any  creditor 
shall  be  guilty  of  a  misdemeanor  and  sentenced 
to  -paj  a  fine  and  undergo  an  imprisonment. 


(March  26, 1889.) 

ERROR  to  the  Common  Pleas  of  Bradford 
County,  to  review  a  judgment  in  favor  of 
defendants  in  an  action  of  ejectment.  Af- 
firmed, 

Jackson  Tallada  was  indebted  by  judgment 
to  John  Holmes.  Process  havine  been  issued, 
the  sheriff  levied  upon  certain  real  estate  which 
was  claimed  by  Tallada's  wife  as  propertv  be- 
longing to  her  and  her  heirs,  and  the  sale  there- 
of was  forbidden.  The  property  was  never- 
theless sold  and  bid  in  by  Holmes,  who  then 
brought  this  action  to  recover  possession. 

At  the  trial  before  Wilson,  P.  J,,  Jackson 
Tallada  disclaimed  all  interest  in  the  propertv, 
and  the  court  entered  a  compulsory  nonsuit, 
which  it  subsequently  refused  to  take  off  and 
plaintiff  took  this  writ  alleging  as  error  the 
above  action  of  the  court. 


NOTK.— Ptt>tect<on  of  perisUm  money  from  attach- 
ment, . 

A  debtor  may,  in  good  faith,  either  sell  or  give 
away  property  which  is  exempt  from  execution 
and  placed  by  law  beyond  the  reach  of  process,  to 
subject  it  to  the  payment  of  his  debts.  S^urote  v. 
Our,  6  West.  Rep.  281, 106  Ind.  128. 

In  such  case  creditors  sustain  no  injury;  and  un- 
lesi  the  transaction  is  merely  colorable,  and  tainted 
with  actual  fraud,  the  law  does  not  denounce  it  as 
fraudulent.  McLean  v.  Hess,  i  West.  Rep.  561:  106 
Ind.  566;  Burdge  v.  Bolin.  8  West.  Rep.  666,  106  Ind. 

m. 

The  protection  of  pension  money  from  attach- 
ment process  is  extended  so  long  as  the  money  re- 
mains in  the  pension  office  or  its  agencies  or  is  in 
^course  of  transmisBion**  to  the  pensioner;  It  is 
money  due  or  to  become  due,  that  Is  protected  by 
«  L.  R.  A. 


law.  Friend  v.  Gorcelon,  77  Maine,  25;  Cavanaugh 
v.  Smith,  84  Ind.  880;  Faurote  v.  Carr,  6  West  Rep. 
281,  108  Ind.  128. 

The  pension  is  in  ^'course  of  transmission"  while 
in  the  form  of  a  check— this  being  a  mere  Instru- 
mentality.   U.  S.  Rev.  Stat.  6  4765. 

It  IS  in  **course  of  transmission"  while  the  check 
is  in  the  hands  of  an  intermediate  collecting  party 
and  until  he  gets  the  money.  Kellogg  v.  Waite,  12 
Allen,  629. 

It  is  only  after  the  money  comes  Into  the  hands 
of  the  pensioner  that  it  is  liable  to  be  seized  by  his 
creditors.  State,  Jardaln,  v.  Fairton  Sav.  Fund  & 
Bldg.  Asso.  44  N.  J.  L.  876;  Oranz  v. White,  27  Kan. 
819. 

The  conveyance  or  gift  of  the  check  to  the  wife 
is  not  invalid  as  against  creditors  because  it  is  ex- 
empt from  attachment  by  creditors.  Stevenson  v. 
White,  5  Allen,  148.  _ 
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Kentucky  Court  of  Appeals. 
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Further  facts  appear  in  Ihe  opinion. 

Mr.  James  Wood,  for  plaintiff  iD  error: 

That  this  property  was  subject  to  seizure 
and  sale,  see — 

BozelU  V.  Rhodes,  7  Cent.  Rep.  656,  116  Pa. 
135;  Spelman  v.  AldricJi,  126  Mass.  118;  State, 
Jardain,  v.  Fairton  Sat,  Fund  <fc  Bldg.  Asm, 
44  N.  J.  L.  876. 

Mr,  D.  C.  DeWitt,  for  defendants  in  error: 

As  tending  to  show  that  this  property  could 
not  be  reached  by  creditors,  see — 

Bundle  v.  Scheeiz,  2  Miles,  880;  Hutchinson 
V.  QormUy,  48  Pa.  270;  El.fvn's  Anp.  67  Pa. 
867;  Hayward  v.  Clark,  50  Vt.  612;  Clark  v. 
Ingraham,  15  Phila.  646.  * 

PazBon,  Gh.  J.,  delivered  the  opinion  of 
the  court: 

It  is  not  disputed  that  the  money  with  which 
the  defendant,  Elizabeth  Tallada,  purchased 
the  real  estate  in  controversy  was  given  to  her 
by  her  husband,  Jackson  Tallada,  and  that  at 
the  time  of  such  gift  he  was  indebted  to  the 
plaintiff. 

Jackson  Tallada  received  a  check  of 
$1,642.60,  for  accrued  pension,  in  April,  1885; 
he  indorsed  this  check  and  gave  it  to  his  wife, 
who  drew  the  money  and  applied  it  to  the  pur- 
chase of  the  real  estate  in  controversy,  taking 
the  title  in  her  own  name. 

The  precise  question  raised  by  this  record  is 
whether  said  real  estate  is  liable  to  seizure  for 
her  husband's  debt.  In  an  ordinary  case  such 
a  gift  by  the  husband  to  his  wife  would  not  be 
good  as  against  existing  creditors  of  the  for- 
mer. 

Section  4747  of  the  Pension  Laws  of  the 
United  States  provides  that  "No  sum  of  money 
due,  or  to  become  due  to  any  pensioner,  shall 
be  liable  to  attachment,  levy  or  seizure  by  or 
under  any  legal  or  equitable  process  whatever, 
whether  the  same  remains  with  the  pension 
office,  or  any  officer  or  agent  thereof,  or  is  in 
course  of  transmission  to  the  pensioner  entitled 
thereto,  but  shall  inure  wholly  to  the  benefit 
of  such  pensioner." 

This  Act  not  only  protects  the  pension  money 
from  attachment  while  on  its  way  to  the  pen- 
sioner, but  it  goes  further,  and  declares  that  it 
'*  Shall  inure  wholly  to  the  benefit  of  such  pen- 
sioner." 


We  need  not  discuss  the  question  whether 
property  purchased  by  a  pensioner  with  the 
pension  money,  and  held  in  his  own  name 
would  be  liable  to  execution  for  his  debts.    No 
such  question  is  before  us. 

What  we  are  called  upon  to  decide  is  whether 
it  was  a  fraud  upon  creditors  for  Jackson 
Tallada  to  give  this  money  to  his  wife  for  the 
purpose  of  purchasing  a  home  for  their  joint 
benefit. 

In  Bozeliev.  Rhodes,  116  Pa.  129.  7  Cent.  Rep. 
656,  the  pensioner  had  deposited  the  pension 
money  with  a  bailee  for  safe  keeping,  and  it 
was  held  that  it  could  be  attached  in  the  hands- 
of  the  bailee. 

So  here,  if  Jackson  Tallada  had  deposited 
the  money  in  his  own  name  in  bank,  it  might, 
under  the  authority  cited,  have  been  liable  U> 
attachment.  But  the  words  in  the  Act  of 
Congress,  "Shall  inure  to  his  own  benefit," 
mean  something. 

We  think  the  rational  interpretation  of  this 
language  is  that  the  pensioner  may  use  the 
money  in  any  manner  he  may  see  proper  for 
his  own  benefit,  and  to  secure  the  comfort  of 
his  family,  free  from  attacks  of  creditors.  The 
money  cannot  be  attached  in  transit  from  the 
government  to  him;  and  when  once  in  his  own 
possession,  I  apprehend  he  could  not  be  pro- 
ceeded against  under  the  Act  of  1842,*  for  re- 
fusing to  apply  it  to  the  payment  of  his  debts. 
In  his  hanas  it  was  not  liable'  to  seizure,  and 
the  ^ft  of  it  to  his  wife  was  not  a  fraud  upon 
creditors.  This  privilege  is  a  right  which  the 
government  has  ^ven  him  in  recognition  of  his- 
services  in  its  defense. 

Judgment  afflrmed. 

MeCoUam  and  Mitchell,  JJ,,  absent. 

*The  material  portion  of  that  Act  Is  as  f  oUowb: 
"Any  peiBon  who  shall  remove  any  of  his  prop- 
erty out  of  any  county,  with  intent  u)  prevent  the 
same  from  being  levied  ui>od  by  any  executloa,  or 
who  shall  secrete,  asslfirn^  convey  or  otherwise  dis- 
pose of  any  of  his  property,  witn  intent  to  defraud 
any  creditor,  or  to  prevent  such  property  being 
made  liable  for  the  payment  of  his  deots  ...  on 
conviction  thereof,  sl\all  be  guilty  of  a  misde- 
meanor, and  be  sentenced  to  pay  a  sum  not  exceed- 
infir  the  value  of  the  property  or  effects  so  secreted^ 
assigned,  conveyed  or  otherwise  disposed  of  or 
concealed,  or  in  respect  to  which  such  collusion 
shall  have  taken  place,  and  undergro  an  imprison- 
ment, not  exceeding  one  year. 
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COMMONWEALTH  OP  KENTUCKY, 
Appt, 

V, 

Washington  BOWMAN. 
(.— Ky ) 

The  State  of  Kentucky  cannot  mfttntitln 
a  suit  in  tbe  courte  of  that  State  to  cor- 
rect a  patent  for  and  reinvest  itself  with  title  to 
lands  included  withiu  the  strip  that  by  compact 
with  the  8tate  of  Tennessee,  before  the  patent 
was  issued,  had  beeu  brought  under  the  sover- 
eignty  of  the  latter  State,  with  the  right  only  on 
the  part  of  Kentucky  to  dispose  of  it  by  irrant  or 
otherwise,  especially  when  much  of  the  land  has 
been  sold  and  is  not  In  the  possession  of  or 
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claimed  by  the  patentee  or  his  heirs.  Any 
remedy  which  exists  must  bo  enforced  in  the 
courts  of  Tennessee. 

(March  7, 1889.) 

APPEAL  by  the  Commonwealth,  from  a 
judgment  of  the  Circuit  Court  of  Whitley 
County  dismissing  for  want  of  jurisdiction  an 
action  brought  to  cancel  a  patent  to  certain 
lands  and  regain  the  title  thereto.     Affirmed. 

The  case  sufficiently  appears  in  the  opinion. 

Messrs.  N.  A*  Richardson,  S«  F.  J» 
Trabne  and  E.  F«  Trabne  for  the  Com- 
monwealth. 

Mr.  S.  B.  Dishman  for  appellee. 


1889. 
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Piyort  J.t  delivered  the  opiDion  of  the 
-court: 

Prior  to  the  year  1820  the  States  of  Ken- 
tucky and  Tennessee,  with  a  view  of  fixing 
definitely  the  boundary  line  between  the  two 
States,  appointed  commissioners  for  that  pur- 
IX)se,  John  J.  Crittenden  and  Robert  Trimble 
acting  for  Kentucky  and  Felix  Grundy  and 
William  L.  Brown  for  the  State  of  Tennessee. 

The  commissioners  having  agreed  on  the 
boundary  line,  prepared  articles  of  agreement 
to  that  effect  that  were  ratified  by  the  Legisla- 
tures of  the  two  States. 

It  was  provided  in  one  of  the  stipulations  of 
the  compact  that  a  certain  strip  of  land  lying 
between  Walker's  line  and  the  line  of  latitude 
S6**  and  30'  north,  was  the  property  of  and  sub- 
ject to  the  disposition  of  the  State  of  Kentucky, 
and  although  within  the  State  of  Tennessee, 
giving  to  Kentucky  the  right  to  make  all  laws 
necessary  and  proper  for  disposing  of  said 
land.    See  Gen.  Stat.  art.  5,  chap.  8. 

It  was  also  provided  that  any  grant  or  grants 
Kentucky  might  make  for  this  land  should 
"  be  received  in  evidence  in  all  the  courts  of 
law  and  eouity  in  the  State  of  Tennessee,  and 
be  available  to  the  partv  deriving  title  under 
the  same,"  with  the  further  proviso  "  that  the 
land  referred  to  in  this  article  shall  not  be  sub- 
ject to  taxation  by  the  State  of  Tennessee  for 
trv^  years,  except  so  far  as  the  same  may  in  the 
meantime  be  appropriated  by  individuals." 

The  sovereignty  of  the  State  of  Tennessee 
has  extended  over  this  territory  from  the  date 
of  the  compact  until  the  present  time,  with  the 
right  only  on  the  part  of  Kentucky  to  disix)se 
of  it  by  grant  or  otherwise.  Under  this  com- 
pact the  State  of  Kentucky,  in  the  year  1836, 
issued  a  patent  to  one  Cornelius  Bowman  that 
•embraces  7,100  acres  of  land  lying  between 
Walker's  line  and  the  line  of  86%  80'  north. 

The  State  of  Kentucky  is  now  claiming  that 
the  patent  was  for  only  1,400  acres  of  this  land, 
the  patentee  Bowman,  representing,  at  the  time 


he  obtained  the  patent,  that  other  patents  had 
been  issued,  or  surveys  made,  covering  the 
most  of  the  land  within  his  patent  boundary, 
leaving  only  1,400  acres  of  vacant  land;  that 
his  representations  were  false  and  fraudulent, 
and  so  known  to  be  by  him,  he  knowing,  when 
he  obtained  the  patent,  that  only  200  acres  of 
the  survey  had  been  previously  patented.  The 
State,  therefore,  seeks  to  cancel  the  patent  and 
reinvest  itself  with  title. 

Cornelius  Bowman  is  dead,  and  one  of  his 
children,  Washington  Bowman,  is  made  a  de- 
fendant to  the  action. 

This  patent  had  been  issued  nearly  half  a 
century  before  this  present  action  was  insti- 
tuted, and  the  whole  of  the  land  in  contro- 
versy having  been  actually  patented,  and  the 
jurisdiction  over  it  by  this  State  entirely  ex- 
hausted forty-eight  years  ago,  and  that  juris- 
diction or  power  over  it  confined  alone  to 
the  right  to  dispose  of  this  land,  we  perceive 
no  reason  for  disturbing  the  title  of  those  in 
possession,  or  the  existence  of  any  jurisdiction 
in  this  court  to  oust  those  from  the  land  within 
the  State  of  Tennessee,  the  courts  of  the  latter 
having  the  jurisdiction  of  both  the  person  and 
the  thing  sought  to  be  recovered. 

A  cancellation  of  the  patent  is,  in  effect,  a  re- 
covery against  those  in  pK)ssession,  when  it  seems 
to  us  plain,  from  the  compact  between  the  States, 
that  when  this  land  was  granted  all  the  power 
of  this  State  over  it  ceased,  and,  if  any  remedy 
exists,  it  must  emanate  from  the  courts  of  Ten- 
nessee. Besides,  it  appears,  from  the  answer 
filed  in  this  case,  that  much  of  this  land  has 
been  sold  and  not  in  the  possession  of  or 
claimed  by  the  heirs  of  the  patentee,  and,  if 
the  courts  of  Kentucky  had  the  jurisdiction  to 
determine  the  rights  of  these  parties  after  the 
laspse  of  half  a  century,  we  would  be  reluc- 
tant to  disturb  those  who  entered  under  or  de- 
rived title  through  this  patentee. 

Tht  dismisMl  of  the  action  for  want  of  juris- 
diction was  proper,  and  is,  therefore,  afprmed. 


INDIANA  SUPREME  COURT. 


Edward  H.  MERCER,  Apjpt., 
David  CORBIN. 
:-  (....Ind ) 

1.  There  may  be  an  actionable  assault 
and  battery  without  any  actual  or  specific 
Intent  to  commit  that  offense. 

2.  A  person  ridinfir  a  bicycle  who  recklessly 
runs  against  a  person  standinff  with  his  back 
partially  toward  him,  when  he  can  avoid  doing 
so  by  the  exercise  of  the  slightest  care,  is  eruUty 
of  an  assault  and  battery. 

3.  A  sidewalk  is  intended  for  the  use  of 
pedestrians*  and  a  person  on  a  bicycle  makes 
an  unlawful  use  of  it  when  he  rides  or  drives  his 
bicycle  along  it  longitudinally. 

4-  A  bicycle  must  be  regarded  as  a  vehicle. 

•&.The  exclusion  of  testimony  will  not  be 
presumed  error  where  the  evidence  is  not  in  the 
record,  and  there  is  nothing  to  show  that  it  was 
not  excluded  because  intrinsically  incompetent 
or  a  mere  repetition  of  testimony  already  given. 
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(February  2a,  1880.) 

APPEAL  by  defendant,  from  a  judgment  of 
the  Circuit  Court  of  Miami  County  in  favor 
of  plaintiff  in  an  action  to  recover  damages  for 
an  alleged  assault  and  battery.    Aprmed, 

The  Tacts  are  fully  stated  m  the  opinion. 

Messrs.  Sidney  Keith,  Jacob  S.  Slick 
and  Walker  &  McClintic,  for  appellant: 

Appellee  charges  the  appellant  with  having 
committed  an  assault  and  battery,  that  is,  an 
intentional,  willful  trespass  upon  him. 

1  Russell,  Crimes,  p.  750;  2  Greenleaf,  Evi- 
dence, p.  69. 

Assault  and  battery  is  an  intentional  tres- 
pass, and  without  the  element  of  willful  pur- 
pose, no  act  of  assault  and  battery  is  possible. 

Ind,  etc.  R.  Co.  v.  Burdge,  94  Ind.  48. 

A  party  who  has  the  burden  of  proof  cannot 
recover  upon  a  special  verdict,  or  special  find- 
ing, unless  all  the  facts  essential  to  his  recovery 
are  found  in  his  favor.  Our  cases  are  all  to  the 
effect  that,  if  the  finding  or  verdict  is  silent 
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upoD  a  material  point,  it  is  deemed  to  be  against 
the  party  who  has  the  burden  of  proof. 

Vinton  v.  Baldwin,  95  Ind.  488.  See  also 
PitUburgh,  etc.  B.  Co.  v.  Spencer,  98  Ind.  186, 
193;  Stropes  v.  Greene  Go.  72  Ind.  42;  Dixon  v. 
Buke,  85  Ind.  484. 

In  this  case  the  special  verdict  shows  that 
some  fact  or  facts  which  it  was  essential  for  the 
appellee  to  prove  in  order  that  he  be  entitled  to 
recover,  are  not  found. 

In  the  statute  of  this  State  respecting  assault 
and  battery,  it  is  stated  that  "  Whoever  in  a 
rude,  insolent  or  an^y  manner  unlawfully 
touches  another  is  guilty  of  an  assault  and  bat- 
tery." 

Rev.  Stat.  1881,  §  1911. 

Under  that  statute  intention  is  an  essential 
element  of  the  offense. 

Ind.  etc.  B.  Go.  v.  Burdge,  94  Ind.  A&\  Dixon 
V.  Duke,  85  Ind.  484. 

Defendant  should  have  been  permitted  to 
show  that  it  was  not  his  intention  to  injure 
plaintiff. 

2Greenleaf,  Evidence,  ^  94;  PaxtonY.  Boyer, 
67  ni.  182. 

Plaintiff  cannot  declare  on  one  theory  and 
recover  on  another. 

Louimae  etc.  B.  Go.  v.  Oodman,  2  West. 
Rep.  828,  104  Ind.  494;  Boardman  v.  OHffln, 
62  Ind.  106;  Hays  v.  Garr,  88  Ind.  275;  Thomas 
V.  Dale,  86  Ind.  485;  Lake  Shore  etc.  B.  Go.  v. 
Bennett,  89  Ind.  457;  Cleveland  etc.  B.  Go.  v. 
Wynant,  100  Ind.  ieO\BroiDn  v.  WiU,  1  West. 
Rep.  180, 108  Ind.  71;  Haseelman  v.  GarrM, 
102  Ind.  158;  Bixel  v.  Bixel,  5  West.  Rep.  856, 
107  Ind.  584. 

Meetre,  George  W«  Holmaa,  William 
McMahonf  Edward  Calkins  and  John  L. 
Farrar  for  appellee. 

Elliottt  Gh,  J.,  delivered  the  opinion  of  the 
court: 

The  single  count  of  the  complaint  charges 
that  the  appellant  "assaulted,  beat  and  wound- 
ed the  plaintiff. "  The  answer  is  the  general  de- 
nial. The  issue  presented  for  trial,  therefore, 
was,  Did  the  appellant  commit  an  assault  and 
battery  upon  the  person  of  the  appellee? 

The  material  facts  embodied  in  the  special 
verdict  may  be  thus  summarized: 

On  the  afternoon  of  the  10th  day  of  May, 
1884,  the  appellee  was  standing  on  apublic 
sidewalk  in  the  Town  of  Rochester.  Me  was 
standing  near  the  outer  edge  of  the  pavement 
facing  the  northeast,  and  the  appellant,  com- 
ing from  the  west,  rode  a  bicycle  against  him, 
threw  him  down  and  severel;^  Injured  him.  The 
sidewalk  was  fourteen  feet  in  width  and  there 
was  nothing  to  obstruct  the  view  or  passage  of 
the  appellant.  The  verdict  states  that  the  "de- 
fendant carelessly,  recklessly  and  rudely  ran 
against  and  upon  said  Corbin." 

If  the  appellant  were  charged  with  a  tort 
based  on  mere  negligence,  the  right  of  recovery 
would  be  perfectly  clear,  for  there  can  be  no 
doubt  that  the  appellant  was  guilty  of  culpable 
negligence.  The  complaint,  however,  does  not 
proceed  upon  the  theory  that  the  wrong  was  a 
mere  negligent  one,  and  we  cannot  sustain  the 
recovery  upon  an  v  other  cause  of  action  than 
that  set  forth  in  the  complaint.  Field  y.  Feder, 
20  N.  E.  Rep.  129;  Palmer y.  Chicago  etc.  B.Go. 
112  Ind.  250  [11  West.  Rep.  676]. 
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There  must  be  something  more  than  a  mere- 
negligent  touching  of  a  plaintiff's  person  in  or- 
der to  constitute  an  assault  and  battery.  It  is,, 
however,  not  essential  that  there  should  be  a 
direct  or  specific  intention  to  commit  an  assault 
and  battery  at  the  time  violence  is  done  a  plaint- 
iff. The  facts  ma^  be  such  as  to  create  an  im- 
plied or  constructive  intention  to  do  a  wrongful 
act;  although  there  is  no  director  specific  un- 
lawful intention.  Palmer  v.  Chicago  etc.  B 
Go.  supra. 

In  the  case  referred  to  we  said:  *'The  author- 
ities, from  the  earliest  years  of  the  common 
law,  recognize  the  rule  that  there  may  be  a 
willful  wrong  without  a  direct  design  to  do 
harm.  The  principle  has  been  applied  to  fu- 
rious driving,  to  the  taking  of  unruly  animala 
into  crowds,  to  carelessly  laying  out  poison  for 
rats,  to  want  of  caution  towards  drunken  per- 
sons, and  to  the  careless  casting  of  logs  and  the 
like  upon  highways.  1  Hale,  P.  C.  Am.  ed. 
475;  4  Bl.  Com.  182." 

The  question  is  fully  and  weU  discussed  by 
Mr.  Bishop,  who  says:  'Hhere  is  little  distinc- 
tion, except  in  degree,  between  a  positive  will 
to  do  wrong  and  an  indifference  whether  wrong^ 
is  done  or  not."    1  Bishop,  Or.  L.  chap.  20. 

The  principle  we  are  asserting  is  strikingly 
illustrated  in  the  old  cases  wherein  it  was  af- 
firmed that  if  a  man  carelessly  casts  a  log  from 
a  window  upon  a  much  frequented  way  and 
kills  another,  his  offense  is  murder  in  the  sec- 
ond degree;  but  if  the  log  is  cast  upon  a  high- 
way not  much  traveled  the  offense  is  man- 
slaughter. Mr.  Addison  applies  the  general 
principle  to  cases  of  assault  and  battery,  say- 
mg: 

"  An  assault  may  be  committed  without  any 
design  or  intention  to  commit  an  assault;  for, 
if  the  person  of  one  man  is  violently  struck  by 
another  this  is  an  assault,  and  it  is  no  answer 
to  say  that  it  was  done  unintentionally,  as,  for 
instance,  in  endeavoring  to  strike  some  one 
else.  So,  if  a  man  drives  against  and  violent- 
ly upsets  the  plaintiff  in  his  carriage  and 
knocks  him  down,  or  overturns  the  chair  in 
which  he  is  seated,  the  person  thus  striking  the 
plaintiff  or  knocking  him  down  is  guilty  of  an 
assault,  lUthough  he  had  no  intention  to  com> 
mit  an  assault"  1  Addison,  Torts,  Wood's 
ed.  142. 

In  our  own  reports  is  found  a  very  striking 
illustration  of  the  principle  we  are  discussing. 
In  the  case  r6ferrea  to  a  man  passing  through 
a  public  park  in  the  City  of  Indianapolis  in  the 
early  morning,  aimed  his  pistol  at  a  tree,  drew 
the  trigger  and  killed  a  lad  who  was  several 
hundred  yards  distant  and  who  was  unseen  at 
the  time  the  pistol  was  discharged,  and  the 
court  held  that  the  accused  was  guilty  of  man- 
slaughter.    F^inn  v.  State,  24  Ind.  286. 

In  the  case  of  Peterson  v.  Hdffner,  59  Ind. 
180,  26  Am.  Rep.  81,  a  boy,  In  sport,  but  wan- 
tonly, threw  a  piece  of  mortar  at  another  boy 
and  accidently  struck  a  third,  and  it  was  held 
that  he  had  committed  an  assault  and  battery. 

The  defendant,  in  the  case  of  State  v.  Myers^ 
19  Iowa,  517,  recklessly  discharged  a  pistol 
into  a  crowd,  but  without  any  intention  to  hurt 
anyone,  and  a  conviction  for  assault  and  bat- 
tery was  sustained. 

In  Bullock  Y.  Bdbcock,  8  Wend.  891,  a  boy 
aimed  at  a  basket.    The   arrow  struck  the 
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plaintiff,  and  it  was  held  that  an  action  for  as- 
sauU  and  batteiy  would  lie. 

It  was  held  in  Commonwealth  v.  Lister^  15 
Pbila.  406,  that  a  man  who  fired  a  pistol  in- 
tendiog  to  shoot  through  the  floor  of  a  Pull- 
man car,  but  accidently  hit  a  bystander,  was 
rightly  convicted  of  assault  and  battery. 

These  cases  fully  serve  our  purpose,  for  they 
sufficiently  prove  that  there  may  be  an  action- 
able assault  and  battery,  although  there  is  no 
actual  or  specific  intent  to  commit  that  offense. 
They  are,  m  truth,  no  more  than  examples  of 
the  general  rule,  everywhere  prevailing,  that 
from  recklessness  and  wanton  disregard  of  hu- 
num  life  and  safety,  malice  and  criminal  intent 
may  be  inferred.  Johiiton  v.  MeGimnel,  15  Hun, 
398;  Ridker  v.  Freeman,  50  N.  H.  420;  Van^ 
denburgh  v.  Tmax,  4  Denio,  464;  Welch  v.  Du- 
rand,  86  Conn.  182;  Morris  v.  Piatt,  82  Conn. 
75;  Clark  v.  Chambers,  L.  R.  8  Q.  B.  Div.  827. 
17  Alb.  L.  J.  458;  Wright  v.  Clark,  60  Vt.  180, 
185;  Beg.  v.  Salmon,  28  Alb.  L.  J.  278,  48  L. 
T.  N.  S.  578. 

The  specific  facts  stated  in  the  verdict  lustify 
the  finding  of  the  jury  that  the  act  of  the  ap- 
pellant was  a  rude  and  reckless  one,  and  they 
also  justify  the  legal  conclusion  that  there  was 
audi  a  reckless  disregard  of  consequences  as 
to  imply  an  intention  to  assault  the  appellee. 
They  fully  supply  the  grounds  for  inferring 
the  constructive  intent  which  makes  a  wrong- 
ful act  willful  or  intentional. 

There  was  at  least  ten  feet  of  the  sidewalk 
entirely  unobstructed,  and  the  slightest  regard 
to  the  safety  of  the  appellee  would  have  en- 
abled the  appellant  to  avoid  doing  harm  to 
him.  There  is  no  reason  why  the  appellant 
might  not,  with  the  slightest  care,  have  passed 
the  appellee;  and  his  failure  to  use  this  care 
implies  a  willingness  to  inflict  the  injury  which 
he  did  in  fact  inflict  nix)n  the  appellee.  As  the 
consequences  of  his  wrongful  and  reckless  dis- 
regard of  the  rights  of  others  led  to  the  injury, 
he  mast,  under  the  familiar  rule,  be  presumed 
to  have  intended  that  such  consequences  should 
result    Peterson  v.  Hafff^er,  supra. 

If,  therefore,  it  be  conceded  that  the  appel- 
lant had  a  right  to  ride  his  bicycle  upon  a  way 
set  apart  for  the  use  of  footmen,  he  is  never- 
theless liable  in  this  action. 

Whether  the  appellant  had  aright  to  ride  his 
bicycle  upon  the  footwav  is  a  question  which 
deserves  consideration.  This  question  would  be 
impoitant  in  the  absence  of  any  statute,  and  it 
is  the  more  important  because  of  our  statute 
which  reads  thus:  "It  shall  be  unlawful  for 
any  person  to  ride  or  drive  upon  the  brick, 
stone,  plank  or  gravel  sidewalk  of  any  town  or 
▼illage,  or  upon  any  similar  sidewalk  for  the 
use  of  foot  passengers  in  this  State,  unless  in 
the  neoessaiT  act  of  crossing  the  same."  Rev. 
8tat.  1881,  §8861. 

Sidewalks  are  intended  for  the  use  of  pedes- 
trians, and  not  for  use  by  persons  in  vehicles. 
The  manifest  purpose  of  the  statute  is  to  pre- 
serve the  sidewalks  from  use  by  persons  in  or 
on  vehicles;  and  if  the  bicycle  can  be  deemed 
a  vehicle,  then  the  appellant  had  no  right  to 
ride  or  drive  his  bicycle  longitudinally  along 
the  sidewalk.  '  If  sidewalks  are  exclusively  for 
the  use  of  footmen,  then  bicycles,  if  they  are 
vdddea,  must  not  be  ridden  alone  them,  since 
to  aflSrm  thatsidew^ks  are  exclunvely  for  the 
8L.R.A, 


use  of  footmen  necessarily  implies  that  they 
cannot  be  traveled  by  vehicles.  It  would  be  a 
palpable  contradiction  to  affirm  that  footmen 
have  the  exclusive  right  to  use  the  sidewalks 
and  yet  concede  that  persons  not  traveling  as 
pedestrians  may  also  rightfully  use  them.  A 
person  on  a  bicycle  is  certainly  not  a  footman, 
and  if  not,  then  he  makes  an  unlawful  use  of 
the  sidewalk  when  he  rides  or  drives  his  bi- 
cycle longitudinally  alon^  it.  It  would  seem 
to  follow  that  even  if  a  bicycle  cannot  be  con- 
sidered to  be  a  vehicle,  still  it  is  unlawful  to 
ride  or  drive  it  along  a  way  set  apart  for  the 
exclusive  use  of  pedestrians. 

We  think,  however,  that  a  bicycle  must  be 
regarded  as  a  vehicle,  within  the  meaning  of 
the  law.  Webster  defines  a  bicycle  as  a  ''two 
wheeled  velocipede,"  and  a  velocipede  is  de- 
fined to  be  a  '*light  carriage."  Substantially 
the  same  definition  is  jriven  by  a  law  writer. 
Encyclopedia  of  Am.  &  Eng.  Law,  191. 

Under  these  definitions  it  must  be  regarded 
as  a  sort  of  vehicle,  and  so  the  courts  have  re- 
garded it.  In  one  case,  the  title  of  which  can- 
not now  be  recalled,  it  was  held  that  a  bicycle 
was  entitled  to  the  "rights  of  the  road"  as  other 
vehicles;  and  the  driver  of  a  wagon  who  re- 
fused to  turn  to  the  right  and  thus  caused  a 
collision  with  a  bicycle  was  held  liable. 

In  Taylor  v.  Goodwin,  L.  R.  4  Q.  B.  Div. 
228,  it  was  held  that  one  riding  on  a  bicycle 
may  be  convicted  of  furiously  driving  a  car- 
riage upon  a  highway  under  a  statute  forbid- 
ding such  an  act.  In  commenting  on  this  case 
Mr.  Irvine  Browne  says:  "This,  of  course, 
would  exclude  bicycles  from  sidewalks,  which 
is  quite  necessary.'^    24  Alb.  L.  J.  282. 

If  we  are  right  in  holding  that  the  appellant 
while  riding  his  bicycle  along  the  sidewalk  was 
engaged  in  the  performance  of  an  unlawful 
act,  another  important  element  is  added  to  the 
appellee's  case,  making  his  right  of  recovery 
entirelv  clear;  for  a  man  who  does  an  unlawful 
act  is  liable  for  the  consequences  although  they 
may  not  have  been  intended.  Peterson  v.  Uajf'- 
ner,  supra;  Hood  v.  State,  56  Ind.  263:  Binford 
V.  Johnston,  82  Ind.  426;  Weick  v.  Lander,  76 
111.  08. 

The  appellant  complains  that  testimony  of- 
fered by  him  was  erroneously  excluded;  but 
the  evidence  is  not  in  the  record,  nor  is  there 
any  statement  that  the  rejected  testimony  was 
the  only  testimony  that  was  given  upon  the 
subject.  For  anything  that  appears,  the  testi- 
mony may  have  been  excludea  because  it  was 
nothing  more  than  a  repetition  of  testimony 
already  given  by  the  witness. 

A  party  who  seeks  the  reversal  of  a  judgment 
must  bring  to  this  court  a  record  affirmatively 
showing  a  material  error;  for,  in  the  absence 
of  such  a  showing  the  presumption  is  in  favor 
of  the  regularity  of  the  rulings  of  the  trial 
court.  We  do  not  mean  to  hold  that  where 
testimony  is  excluded  it  is  always  necessary  to 
incorporate  all  the  evidence  in  the  bill  of  excep- 
tions; but  we  do  hold  that  where  all  the  evi- 
dence is  not  incorporated  in  the  bill  some  state- 
ment must  be  made  showing  that  it  was  ex- 
cluded because  deemed  intrinsically  incompe- 
tent. 

We  should  be  glad  to  encourage  a  practice 
that  will  abbreviate  the  record:  and  we  think 
that^in  many  cases  where  questions  arise  on  in* 
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structions  or  on  rulings  in  admitting  or  exclud- 
ing evidence,  statements  may  be  embodied  in 
the  bill  of  exceptions  which  will  obviate  the 
necessity  of  bringing  all  the  evidence  into  the 
record.  * 
Judgment  affirmed. 


WESTERN  UNION  TELEGRAPH  CO.. 

Appt., 

V. 

George  A.  Y0P8T. 
(.— Ind ) 

1.  A  teleg^raph  company  is  prohibited 
fi*om  receiving  on  Sunday  messages  that 
may  as  well  be  sent  on  any  other  day  without 
causing  loss,  harm  or  suffering;  but  it  may  re- 
ceive and  transmit  on  that  day  messages  de- 
sigrned  to  relieve  suffering,  avert  harm  and  pre- 
vent serious  loss. 

2.  The  burden  of  proof  as  to  a  neoessity  for 
sending  a  telegram  on  Sunday,  in  an  action  to 
recover  a  penalty  for  failure  to  transmit  it,  Is 
upon  the  plaintiff. 

3.  A  plaintiir  is  not  bound  to  anticipate  a 
defense  in  his  complaint;  but  if  he  undertakes 
to  do  so,  and  states  a  defense  without  avoiding 
it,  he  nullifies  his  complaint. 

4.  In  an  action  to  recover  a  statutory 
penalty  for  failure  to  transmit  a  telegram, 
where  plaintiff  alleges  that  the   contract  was 


made  on  Sunday  he  must  plead  facts  showing  a 
reasonable  neoessity  for  miEUdng  the  contract  on 
that  day,  and  that  defendant  knew  of  this  neoes- 
sity. 

5.  Where  the  ag^nt  of  a  telegraph  com- 
pany declines  to  receive  compensation 
for  transmitting  a  message,  and  requests  the 
sender  to  allow  the  expense  to  be  paid  by  the  per- 
son to  whom  the  message  is  sent,  the  company 
cannot  escape  liability  for  failure  to  transmit  the 
message,  on  the  ground  that  the  compensation 
was  not  paid  at  liie  time  of  delivering  the  mes- 
sage to  the  agent. 

6.  The  right  to  recover  a  statutory, 
penalty  for  failure  to  transmit  a  telegram  b 
oependentupon  a  valid  contract  to  transmit  the 


7.  A  notice  of  defiinlt  on  the  part  of  a  telegraph 
company  being  required  by  the  contract  as  a  con- 
dition of  recovery  for  breach  of  the  contract,  a 
statutory  penalty  for  violation  of  the  duty 
created  by  the  contract  cannot  be  recovered 
unless  such  notice  has  been  given. 

8.  A  stipulation,  in  a  contract  by  a  telegraph 
company,  that  it  will  not  be  liable  for  damages 
unless  a  claim  is  presented  '^within  sixty  days 
after  sending  the  message;"  does  not  require  any 
notice  or  demand  to  fix  the  liability  of  the  com' 
pany  where  there  is  a  total  failure  to  transmit 
the  message. 

9.  A  limitation  of  the  liability  of  a  telegraph 
company,  created  by  a  provision  in  its  contract, 
cannot  be  extended  beyond  the  words  creating 
the  limitation. 


'ScnB.—Pendl  statutes;  how  construed, 
A  penal  statute  must  be  given  a  reasonable  con- 
struction so  as  to  make  it  subserve  the  purpose  for 
which  it  was  enacted;  yet  it  must  be  strictly  con- 
strued. A  party  claiming  under  It  must  bring  his 
case  clearly  within  the  letter  and  spirit  of  the  Act. 
W.  U.  Teleg.  Ck).  v.  Axtell,  69  Ind.  199;  W.  U.  Teleg. 
Co.  V.  Mossier,  96  Ind.  29;  W.  U.  Teleg.  Co.  v.  Kin- 
ney, 4  West  Rep.  511, 106  Ind.  468;  W.  U.  Teleg.  Co. 
V.  Harding,  2  West.  Bep.  206,  103  Ind.  506;  W.  U. 
Teleg.  Co.  v.  Wilson,  6  West.  R^p.  548,  108  Ind.  908. 
While  it  is  the  duty  of  the  court  to  yield  to  tl^e 
words  of  the  statute,  still,  in  determining  what 
meaning  it  was  intended  to  have,  it  Is  proper  to 
consider  its  spirit,  the  object  it  was  Intended  to 
subserve,  and  the  evils  it  was  Intended  to  remedy. 
It  is  said  to  be  an  established  rule,  applicable  to 
the  construction  of  remedial  statutes,  that  cases 
not  within  the  reason,  though  within  the  letter, 
shall  not  be  taken  to  be  within  the  statute.  Miller 
V.  State,  4  West.  Rep.  505,  106  Ind.  415;  Stout  v. 
Grant  Co.  6  West.  Rep.  635, 107  Ind.  848;  EvansvlUe 
V.  Summers,  6  West.  Rep.  422, 106  Ind.  189;  Middleton 
V.  Greeeon,  8  West.  Rep.  905, 106  Ind.  18;  W.  U.  Teleg. 
Co.  V.  Wilson,  6  West  Rep.  548, 108  Ind.  808. 

A  court  cannot  create  a  penalty  by  construction, 
but  must  avoid  it  by  construction,  unless  it  Is 
"brought  within  the  necessary  meaning  of  the  Act 
creating  it.  See  Burgh  v.  State,  61  West  Rep.  805, 
108  Ind.  132;  W.  IT.  Teleg.  Co.  v.  Wilson,  6  West. 
Rep.  548, 106  Ind.  806. 

Contract  in  violation  of  Sunday  law. 

By  the  law  of  Rhode  Island,  as  of  England  and  of 
Massachusetts,  a  person  who  has  made  a  contract 
in  violation  of  the  statutes  for  the  observance 
of  the  Lord's  Day  cannot  maintain  an  action  upon 
it  Allen  V.  Gardiner,  7  R.  I.  24, 25;  Day  v.  McAllis- 
ter, 15  Gray,  433;  Metcalf,  Contracts,  255-«58;  Hazard 
V.  Day,  Allen,  Teleg.  Cas.  827, 14  Allen,  487. 

The  Statute  of  Rhode  Island  is  taken  from  the 
English  Statute  of  29  Car.  II.  chap.  7,  §  1,  and  does 
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not,  like  our  present  statute,  prohibit  anyone  from 
doing  on  the  Lord^s  Day,  without  necessity  or 
charity,  '^any  manner  of  labor,  business  or  work,^ 
but  only  ''any  labor  or  business  or  work  of  his 
ordinary  calling."  Bennett  v.  Brooks,  9  Allen,  119; 
Hazard  v.  Day,  Allen,  Teleg.  Cas.  827,  14  Allen,  487. 

Exceptifm:  work  of  necessity. 

By  a  work  of  "necessity"  is  not  meant  a  physical 
and  absolute  necessity;  but  any  later,  business,  or 
work  which  is  morally  fit  and  proper  to  be  done  on 
theLord^s  Day,  under  the  circumstances  of  the  par- 
ticular case,  is  a  work  of  neoessity  within  the  stat- 
ute. Flagg  V.  MiUbury,  4  Cush.  248;  Com.  v.  Knox, 
6  Mass.  76;  Com;  v.  Dextra,  8  New  Eng.  Bep.  183, 14S 
Mass.  28. 

PenaUyfor  nontransmission  of  messa^je  on  Sunday. 
Although  the  failure  to  inform  the  company  of 
the  neoessity  of  prompt  tranHmission  of  the  mes- 
sage received  on  Sunday  may  excuse  from  liability 
on  account  of  delay,  if  the  company  held  the  mes- 
sage until  after  that  day  had  passed,  it  ratifies  the 
contract  and  becomes  liable  for  the  penalty  in  case 
of  want  of  transmission.  W.  TT.  Teleg.  Co.  v.  Yopet 
(Ind.)  9  West.  Rep.  76. 

Teleoraph  company  may  limit  its  liability. 
A  telegraph  company  might  reasonably  limit  Its 
liabUity  to  the  sender  of  a  message,  by  an  express 
contract  and  a  limitation  of  sixty  days  for  the 
presentation  of  claims  is  a  reasonable  one.  W.  U. 
Teleg.  Co.  v.  Meredith,  95  Ind.  98;  W.  U.  Teleir. 
Co.  v.  Jones,  95  Ind.  228;  W.  U.  Teleg.  Co.  v.  McKib- 
ben,  12  West  Rep.  282, 114  Ind.  511. 

Provision  in  blank  for  presentation  of  daim, 

A  provision  in  a  telegraphic  blank,  that  a  dalm 
for  damages  for  errors  or  delays  must  be  presented 
within  thirty  days.  Is  void.  Johnston  v.  W.  U. 
Teleg.  Co.  33Ted.  Rep.  882. 

A  stipulation  on  a  telegraph  blank,  Umitinir  the 
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laAn  objection  to  evldenoe  as  to  dedara- 
ttoos  made  Jt>y  an  ag«nt  of  a  telegraph  company 
on  the  ground  that  **No  other  person  oan  bind 
the  company  except  the  one  with  whom  the  busi- 
nes  is  transacted  at  the  time,"  is  properly  over- 
ruled; because  the  declaration  of  a  general  afrent 
▼ould  bind  it,  whether  made  at  the  time  the  con- 
tract was  entered  into  or  not. 

11.  Proof  that  a  teleg^raph  messago  de- 
livered to  an  agent  to  be  sent  on  Sun- 
day was  important*  without  proof  that  it 
could  not  have  been  sent  on  Saturday,  or  that  the 
purpose  could  not  have  been  accomplished  by 
flendinjBr  it  on  Monday,  is  insufficient  to  establish 

*  a  case  of  necessity  so  as  to  make  the  company 
liable  for  failure  to  send  it. 

(February  12, 1880.) 

APPEAL  by  defendant  from  a  judgmcDt  of 
the  Circuit  Clourt  of  Cass  County  In  favor 
of  plaintiff  in  an  action  to  recover  the  statutory 
penalty  for  breach  of  duty  in  failing  to  trans- 
mit and  deliver  a  telegraph  message.  Beveraed, 

The  facts  sufficiently  appear  in  the  opinion. 

Metsn.  Colfroth  St  Stuart  and  byke- 
man»  Wilson  A  Taber  for  appellant. 

Messrs,  Thomas  J.  Tnley  and  D«  C. 
Justiee,  for  appellee: 

Neither  the  second  nor  third  paragraphs  of 
the  complaint  aver  that  the  day  the  message 


was  left  for  transmission  was  Sunday.  There- 
fore it  is  the  duty  of  the  defendant  to  bring 
that  fact  to  the  attention  of  the  court  by  an- 
swer, if  it  wishes  to  avail  itself  of  it. 

Rogers  v.  Western  U.  Teleg.  Co.  78  Ind.  169. 

The  rule  laid  down  in  HeavenridgeY.  Mbndy, 
84  Ind.  85,  that  defendant  must  answer  not 
only  that  the  contract  was  made  on  Sunday, 
but  that  the  act  complained  of  did  not  come 
within  any  of  the  exceptions,  is  the  rule  of 
pleading  to-day. 

This  rule  of  pleading  is  made  necessary,  be- 
cause a  contract  otherwise  void  might  become 
legal,  first,  by  showing  it  one  oi  necessity, 
second,  that  it  had  been  ratified  on  a  subse- 
quent secular  day,  or  third,  in  case  of  a  note  or 
bond,  that  while  it  bore  date  or  was  signed  on 
Sunday, it  was  in  fact  delivered  on  a  secular  day. 

Wmnsville  v.  Morris,  87  Ind.  269-275;  Wi&y 
V.  Baumgardner,  97  Ind.  66;  Rogers  v.  West- 
em  U.  Teleg.  Co.  78  Ind.  169. 

The  demurrer  to  the  complaint  is  joint;  it 
says,  "because  said  complaint  does  not  contain 
facts."  The  demurrer  must  be  not  only  to 
"  each"  paragraph,  but  because  they  severally 
do  not,  or  neither  does,  state  facts. 

See  Indiana,  B.  d  W.  R,  Co,  v.  Dailey,  8 
West.  Rep.  516,  110  Ind.  75. 

The  entire  complaint  therefore  by  this  de- 
murrer is  questioned,  and  not  each  paragraph. 


time  for  the  presentation  of  a  claim  against  the 
oompony  for  failure  to  deliver  a  measaflre,  is  not 
binding  on  the  person  to  whom  the  message  was 
mat,  and  who  sues,  under  Indiana  Bev.  Stat.  1881, 
4177,  for  special  damages.  W.  U.  Teleg.  Go.  v.  Mo- 
Kibben,  12  West.  Bep.  879, 114  Ind.  511. 

DUiQenec  reguired  in  trangmiseUm, 

There  is  no  liability  for  a  mere  delay  In  trans- 
mitting a  message  delivered  to  a  telegraph  compa- 
ny on  Sunday  unless  it  shows  on  its  face  that  there 
was  an  emergency  requbring  its  prompt  delivery, 
or  theoompany  is  fully  notified  of  that  fact.  Dili- 
gence is  required  of  the  sender  of  a  message,  and  he 
is  also  required  to  take  reasonable  notice  of  the 
usual  course  of  business  of  the  com  pany .  Western 
Union  Tel.  Co.  v.  McDanlel,  108  Ind.  294,  1  Wost. 
Bep.  2T8;  Western  Union  Tel.  Co.  v.  Harding,  108 
Ind.  SOS,  2  West.  Bep.  206;  Western  Union  TeL  Go.  v. 
Wilson,  6  West  Bep.  647. 

Agent  within  tervns  of  statute, 

A  man  who  follows  his  ordinary  calUng  as  agent 
for  others  is  not  less  within  the  words  of  the  stat- 
ute, or  ibe  evils  which  it  was  intended  to  prevent, 
than  one  who  follows  his  ordinary  calling  on  his 
own  account.  Hazard  v.  Day,  Allen,  Teleg.  Cas. 
aS9, 14  Alien,  487. 

Action  for  penaUy. 

An  action  for  the  penalty  cannot  be  maintained 
by  a  person  who  has  delivered  his  dispatch  for 
tranamisBion  and  delivery  on  Sunday,  for  the 
reason  that  the  penalty  cannot  be  recovered  for 
the  fitihire  to  perform  an  iUegal  contract.  Bog- 
eis  V.  W.  U.  Teleg.  Go.  78  Ind.  160.  See  also  Car- 
nafaan  v.  W.  U.  Teleg.  Co.  89  Ind.  638;  W.  U.  Teleg. 
Co.  T.  Wilson,  6  West.  Bep.  648,  108  Ind.  808. 

If  the  contract  is  void  there  can  be  no  recovery 
of  the  statutory  penalty.  A  contract  made  on 
Sunday  is  void  unless  it  is  shown  that  it  was  a  work 
of  necessity.  Bogers  v.  W.  U.  Teleg.  Co.,  Camahan 
▼.  W.  U.  Teleg.  Co.,  and  W.  U.  Teleg.  Co.  v.  Wilson, 


'Hie  general  principle  is  that  unless  the  sender 


performs  his  part  of  the  contract,  he  cannot  re- 
cover either  penalty  or  damages;  and  this  principle 
is  recognized  and  enforced  by  many  decisions  in 
this  and  other  courts.  W.  U.  Teleg.  Go.  v.  Mossier, 
95  Ind.  29;  W.  U.  Teleg.  Co.  v.  McGuire,  1  West.  Bep. 
183, 104  Ind.  180;  W.  U.  Teleg.  Go.  v.  McDanlel,  1 
West.  Bep.  278,  108  Ind.  294;  W.  U.  Teleg.  Co.  v. 
Harding,  2  West.  Bep.  206, 108  Ind.  506;  W.  U.  Teleg. 
Co.  V.  Wilson,  supra;  Wolf  v.  W.  U.  Teleg.  Co.  62 
Pa.  88;  Cole  v.  W.  U.  Teleg.  Co.  88  Minn.  237;  W.  U. 
Teleg.  Co.  v.  Bains,  63  Tex.  27. 

One  who  disclaims  all  liability  under  a  contract, 
on  the  ground  that  it  is  wholly  without  force,  ra- 
lieves  the  other  party  from  the  performance  of 
such  a  condition  as  that  written  in  this  contract. 
Vinton  v.  Baldwin,  96  Ind.  488;  Floyd  v.  Maddux, 
68  Ind.  124;  Embden  v.  Augusta,  12  Mass.  807;  Ger- 
rish  V.  Norris,  9  Gush.  167. 

Pleadings  in  action. 

Where  the  answer  set  up  a  written  contract 
wherein  it  is  stipulated  that  the  company  will  not 
be  liable  for  any  damages  unless  a  claim  in  writing 
is  presented  within  sixty  dajrs,  to  which  appellant 
replied  by  a  general  denial  and  admission  that  no 
written  ciaim  was  presented  except  that  made  by 
the  complainant,  which  was  filed  within  sixty  days, 
the  answer  was  held  good.  W.  U.  Teleg.  Go.  v. 
Jones,  96  Ind.  228;  W.  U.  Teleg.  Go.  v,  Meredith,  Id. 
98;  W.  U.  Teleg.  Co.  v.  Wilson,  6  West.  Bep.  647,  108 
Ind.  808. 

The  reply  avers  that  an  oral  demand  was  made 
on  the  appellant^s  agent,  at  the  office  at  which  the 
message  was  delivered:  that  the  agent  notified  the 
appellee  that  no  payment  would  be  made  to  him, 
for  the  reason  that  the  contract  was  made  on  Sun- 
day, and  was  illegal  and  void.  The  reply  is  good. 
Where  a  demand  is  made,  and  the  refusal  is  put  on 
a  specific  ground,  it  is  deemed  a  waiver  of  the  right 
to  exact  any  further  compliance  with  the  terms  of 
the  contract.  Uanna  v.  Phelps,  7  Ind.  21;  Turner 
V.  Parry,  27  Ind.  163;  Bartlett  v.  Adams,  43  Ind.  447; 
Blair  v.  Hamilton,  48  Ind.  82;  JSttin,  Ins.  Go.  v.  Shry- 
er,  85  Ind.  362, 367;  House  v.  Alexander,  3  West.  Bep. 
816, 106  Ind.  109. 
15 
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The  demurrer  to  the  reply  is  not  sofflcient 
in  form. 

Vaughn  v.  FerraU^  57  Ind.  184;  Campbell  v. 
Boutt,  42  lod.  410;  Lane  v.  Stats,  7  lod.  426; 
Tenln'ook  v.  Brown,  17  Ind.  410. 

The  demurrer  in  Vaughn  v.  Ferrall,  67  Ind. 
184,  is  almost  identical  with  the  demurrer  in 
question,  using  the  words,  '*neither  of  said 
paragraphs  constitutes  a  good  reply  to  said  an- 
swer." 

This  pretended  demurrer  is  to  the  second 
and  third  paragraphs  of  reply,  and  Is  in  the 
identical  language  of  the  one  in  Silvers  v. 
Junction  B.  Uo.  48  Ind.  435,  where  the  court 
says,  "this  is  a  joint  demurrer." 

See  ConnerniUe  ▼.  ConnerufDiUe  Hydraulic 
Co.  86  Ind.  285-287:  Washington  Twp.  v.  Bon- 
ney,  45  Ind.  77;  Cooper  v.  Hayee,  96  Ind.  890, 
and  cases  cited. 

For  the  form  of  separate  demurrer  see  SiU 
vers  V.  Junction  B,  Co.  48  Ind.  445;  Hume  v. 
Bessar,  29  Ind.  112. 

"Where  it  is  known  that  the  party  either  can- 
not or  will  not  comply  with  the  demand  if  made, 
the  other  party  is  excused  from  making  the  de- 
mand." 

Wilstach  y.  Hdwhine,  14  Ind.  541;  Law  v. 
Eenry,  89  Ind. 

"The  law  does  not  require  a  useless  act  to  be 
done." 

Tippecanoe  County  v.  Lafayette^  M,  d  B.  B, 
Co.  50  Ind.  115;  Turner  ▼.  Parry,  27  Ind.  166; 
Blair  v.  Hamilton,  48  Ind.  85,  86. 

Appellant  cannot  use  its  agent,  Duesner, 
to  assist  it  in  avoiding  payment  of  the  penalty, 
and  object  to  our  usins  him  when  he  may  be 
of  service  in  substantiating  our  case.  If  he 
was  the  appelltuat's  general  agent  May  25, 1888, 
and  competent  to  bind  it  by  declarations  and 
admissions,  under  oath  then  made,  he  was 
equally  competent  on  the  trial  of  this  cause; 
and  it  does  not  now  lie  in  the  mouth  of  appel- 
lant to  object. 

The  question  propounded  was  proper. 

Louiwille,  E.  d  St.  L,  B.  Co.  y.  JtcVay,  98 
Ind.  40i;  ^nd$  v.  Hay$,  25  Ind.  84,  85;  First 
NaU  Bank  v.  Stewart,  114  U.  8.  224,  229  (29 
L.  ed.  101,  108);  American  Fur  Co,  y.  U,  S.  27 
U.  S.  2  Pet  858  (7  L.  ed.  450). 

By  filing  verified  answers  to  the  interrogato- 
ries, the  appellant  adopts  the  statement  therein 
that  Duesner  was  its  general  agent  at  Logans- 
port. 

.^Una  Ins,  Co.  v.  Shryer,  85  Ind.  864. 

The  acts  of  a  general  agent,  or  one  whom  a 
man  puts  in  his  place  to  transact  all  his  busi- 
ness of  a  particular  kind,  will  bind  his  prin- 
cipal so  long  as  he  keeps  within  the  general 
scope  of  his  authority. 

2  Kent,  Com.  620. 

The  statements,  admissions  or  declarations 
he  made  to  appellee,  at  the  time  in  question, 
related  to  appellant's  business,  and  were  com- 
petent. 

Indianapolis  db  C,  B.  Co.y.  Jewett,  16  Ind.  273, 
274;  New  Albany  d  S.  B.  Co.  v.  HaskeU,  11  Ind. 
808,  804;  Madison  d  L  B.  Co.  v.  Norwich  Sav. 
Society,  24  Ind.  462;  Toledo,  W.  d  W.  B.  Co.  v. 
Owen,  48  Ind.  409. 

Elliott  Ch.  J,  delivered  the  opinion  of  the 
court: 

The  complaint  of  the  appellee  is  based  upon 
3  L.  R  A. 


the  statute  defining  the  duties  of  tdegrapb 
companies  and  prescribing  a  penaltv  for  a  breach 
of  duty.  This  penalty  the  appellee  seeks  to 
recover. 

The  principle  objection  urged  against  the 
complamt  is  that  the  telegram  was  received  on 
Sunday;  and  that  as  it  does  not  appear  that 
there  was  any  necessity  for  receiving  or  trans- 
mitting it  on*  that  da^,  the  contract  which  un- 
derlies the  duty  is  mvalid;  and  hence  no  re- 
covery can  be  adjudged. 

It  is  true,  as  counsel  assert,  that  a  contract  is- 
essential  to  create  a  duty.  Sogers  v.  TeUg.  Co. 
78  Ind.  169;  Carnahan  v.  Tdeg.  Co.  89  Ind. 
526;  Teleg.  Co.  v.  Wilson,  6  West.  Rep.  547. 
108  Ind.  308. 

The  complaint  must  be  held  insufficient  un- 
less there  are  facts  pleaded  establishing  a  valid 
contract.  Ordinarily  a  contract  made  on  Sun- 
day is  invalid.  Boger  v.  Teleg.  Co.  supra,  and 
cases  cited.     TeUg.  Co.  v.  Wilson,  supra. 

If  however  there  is  a  necessity  shown  for  re- 
ceiving or  transmitting  a  messa^  on  Sunday,, 
then  the  contract  is  vaJ&d  and  will  constitute  a 
sufficient  foundation  for  the  duty  enjoined  up- 
on tdegraph  companies. 

A  contract  to  transmit  a  message  regarding 
ordinary  business,  which  can  be  transacted  as- 
well  on  any  other  day  as  on  Sunday,  is  not 
within  the  exception  to  the  general  rule  that 
ordinary  business  shall  not  be  transacted  on 
Sunday;  but  there  may  be  facts  which  will 
impress  it  with  the  character  of  a  work  of  ne- 
cessity and  take  the  transaction  out  of  the  gen- 
eral nile. 

An  emergency  requiring  immediate  action  to 
prevent  serious  loss  or  injury  may  occur  in  a 
person's  usual  vocation  which  would  make  the 
work  of  delivering  and  transmitting  a  tele- 
graphic message  one  of  necessity.  This  is  the 
principle  asserted  in  our  cases  which  hold  that 
the  work  or  business  within  the  scope  of  a 
person's  usual  vocation,  may  be  performed 
or  transacted  on  Sunday  when  necessary  to 
preserve  property,  or  prevent  serious  loss^ 
Tonoski  v.  State,  79  Ind.  898;  Turner  v.  State, 
67  Ind.  595;  Edgerton  v.  State,  67  Ind.  688; 
Wilkinson  v.  State,  59  Ind.  416:  Crocket  v. 
State,  38  Ind.  416;  Morris  v.  State,  81  Ind.  189. 

The  necessity  which  will  excuse  one  who 
performs  work  or  does  business  on  Sunday  is 
not  required  to  be  absolute  or  imperious;  but 
it  must  nevertheless  be  a  reasonable  one.  It  is^ 
not  possible  to  nve  a  definition  to  the  woid 
necessity  that  will  fit  every  case;  for  what  will 
be  just  under  the  facts  of  one  case  m»y  be  un- 
just under  the  facts  of  another. 

The  statute  is  intended  to  secure  a  aulet  Sab- 
bath, and  make  it  a  day  of  rest  on  which  men 
shall  not  be  compelled  to  perform  ordinary  la- 
bor, or  permitted  to  conduct  ordinair  business; 
but  it  is  not  its  purpose  to  prohibit  the  per- 
formance of  work  where  there  is  a  necessity  for 
the  performance  in  the  particular  instance,  not 
existing  in  the  usual  course  of  the  business  of 
the  person  who  does  the  act  It  punishes  per- 
sons who  work  or  do  business  on  Sunday,  in 
order  to  restrain  them  from  transacting  busi- 
ness in  the  ordinary  course;  but  it  does  not 
mean  to  punish  a  person  who  does  an  act  on 
Sunday  because  the  act  is  necessary  to  prevent 
serious  loss  or  injury. 

Telegraph  companies  we  judicially  know  are- 
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permitted  to  keep  open  their  offices  for  the 
transmission  of  messages  on  Sunday,  because 
there  are  emergencies  involving  sometimes  life 
and  sometimes  great  public  and  private  inter- 
ests requiring  that  messages  be  transmitted  on 
that  day.  In  many  instances  it  is,  as  every  one 
knows,  of  the  highest  importance  and  most 
serious  moment  that  messages  should  be  re- 
ceived and  transmitted  on  Sunday. 

In  determining  whether  an  act  is  or  is  not 
one  of  necessity  it  is  proper  to  give  the  just  ef- 
fect to  the  nature  of  the  business  in  which  the 
person  who  does  it  is  engaged.  We  must  do 
so  here. 

We  know  that  in  many  instances  the  trans- 
mission of  a  message  on  oimday  may  be  neces- 
saiT  to  prevent  joreat  loss,  and  even  to  save  life; 
and  knowing  this  we  cannot  do  otherwise  than 
hold  that  the  business  of  telegraphing  cannot 
be  brought  under  the  same  rules  as  that  of  a 
merchant,  farmer  or  mechanic.  The  mer- 
chant who  keeps  open  his  shop  for  business  and 
custom  on  Sunday  the  same  as  on  a  secular 
day,  by  that  act  violates  the  law,  although  he 
would  not  necessarily  violate  it  if  upon  request 
he  should  sell  some  article  needed  at  once  to 
prevent  serious  loss  or  suffering. 

The  case  of  a  telegraph  company  is  different 
It  may  keep  open  its  office  for  the  receipt  and 
transmission  of  messages  where  there  is  a  rea- 
sonable necessity  for  transmitting  them  on  that 
day,  although  it  has  no  right  on  that  day  to  do 
a  general  business.  Messages  that  may  as  well 
be  sent  on  anv  other  day  as  on  Sunday  without 
causing  loss,  harm  or  suffering,  it  is  prohibited 
from  receiving  on  that  day;  but  messages  de- 
signed to  relieve  suffering,  avert  harm  and 
prevent  serious  loss  it  may  on  that  day  receive 
and  transmit. 

The  view  we  have  taken  Is  supported  not 
only  by  our  own  decisions  and  by  those  of 
many  other  courts,  but  it  is  no  more  than  a  de- 
velopment of  a  principle  declared  by  a  court 
which  has  gone  as  far  as  any  in  the  land  in  en- 
forcing the  statutes  against  Sabbath  breaking. 

In  Flagg  v.  MiWmry,  4  Cush.  248,  that  court 
said:  By  the  word  necessity  in  the  exception  we 
are  not  to  understand  a  physical  and  absolute 
necessity;  but  a  moral  fitness  or  propriety  of 
the  work  and  labor  done  under  the  circum- 
stances of  any  particular  case  may  well  be 
deemed  necessity  within  the  statutes.  It  is, 
as  we  believe,  morally  fit  and  proper  that  a 
tdegraph  companv  should  receive  and  trans- 
mit messages  on  Sunday  where  it  is  necessary 
to  prevent  serious  loss.  What  was  said  by  the 
court  in  MeGatriek  v.  Wason,  4  Ohio  St.  M6, 
IS  peculiarly  applicable  here.  '  'Nor  will  it  do," 
said  the  court  'Ho  limit  the  word  'necessity'  to 
those  cases  of  danger  to  life,  health  or  propertv 
which  are  beyond  human  foresight  or  control. 
On  the  oontrarv,  the  necessity  ma^  grow  out 
of,  or,  indeed,  be  incident  to  a  particular  trade 
or  calling,  and  yet  be  a  case  of  necessity  within 
the  meaning  of  the  Act"  We  collect  and  cite 
a  few  of  the  many  cases  sustaining  our  conclu- 
sion: Henrhersdorf  v.  8taU  (Tex.)  8  S.  W.  Rep. 
996:  AMrandt  v.  8taU  (Tex.)  8  S.  W.  Rep. 
987;  Dixtm  y.  8UiU,  76  Ala.  89;  ParmaUe  v. 
WUk$,  22  Barb.  589;  Murray  v.  Cam,  24  Pa.  270. 

As  the  appellee's  complaint  shows  that  the 
contract  was  made  on  Sunday,  the  burden  is 
upon  him  to  show  that  a  neo^ty  existed  for 
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making  the  contract  on  that  day.     Troewert  v. 
Decker,  51  Wis.  46. 

This  is  so  because  he  seeks  to  enforce  a 
penalty  inflicted  by  way  of  punishment,  and 
not  given  b^  way  of  compensation.  It  is  es- 
sential to  his  cause  of  action  that  he  should 
show  a  valid  contract.  The  case  is  not  governed 
by  Heatenridge  v.  Mondy,  84  Ind.  28,  for  here 
the  action  is  to  recover  a  statutory  penalty,  and 
the  plaintiff  must  show  an  effective  contract  in 
order  to  bring  himself  within  the  terms  of  the 
statute,  on  which  alone  his  action  is  based. 
Here,  too,  the  act  contracted  for  was  within 
the  usual  vocation  of  the  telegraph  company; 
and,  as  it  was  done  on  Sunday,  and  the  con- 
tract for  its  performance  made  on  that  day,  the 
contract  was  prima  facie  invalid.  Principle 
and  authority  require  that  in  order  to  enable 
the  plaintiff  to  recover  a  statutory  penalty  for 
an  act  done  on  Sunday  he  should  show  that  the 
defendant  was  ^ilty  of  a  wrong;  and  to  ac- 
complish this  it  IS  incumbent  upon  him  to  show 
that  the  contract  was  legal. 

One  who  procures  another  to  make  a  con- 
tract forbidden  by  law  ought  not  to  be  permit- 
ted to  avail  himself  of  the  contract  to  enforce  a 
statutory  penalty  for  a  breach  of  duty  spring- 
ing from  the  contract,  unless  he  shows  that 
there  was  a  necessity  for  making  the  contract, 
and  so  brings  his  case  within  the  exception 
created  by  the  statute.  Where  a  plaintiii  un- 
dertakes to  plead  and  avoid  a  defense  his  com- 
plaint will  be  bad  if  he  does  not  avoid  the  de- 
fense he  assumes  to  state.  If  he  states  a  valid 
defense  without  avoiding  it,  he  destrovs  his 
cause  of  action.  He  is  not  bound  to  anticipate 
a  defense;  but  If  he  undertakes  to  do  so,  and 
goes  no  further  than  to  state  a  defense,  he  nulli- 
fies his  complaint.  Locke  v.  Oatlett,  96  Ind 
291,  294;  Keq^erv.  Farce,  86  Ind.  84;  BeynoldB 
y.  Copeland,  71  Ind.  422. 

To  avoid  the  defense  which  the  statute  for- 
bidding the  making  of  contracts  on  Sunday 
creates,  it  was  incumbent  upon  the  plaintiff, 
after  having  alleged  that  the  contract  was  made 
on  Sunday,  to  plead  facts  showine  that  there 
was  a  reasonable  necessity  for  making  the  con- 
tract on  that  day,  and  that  the  defendant  knew 
of  this  necessity. 

If  a  defendant  enters  into  a  contract  prohib- 
ited by  law  he  cannot  be  compelled  to  perform 
it,  or  to  respond  in  damages  to  the  person  with 
whom  he  contracts. 

An  illegal  contract  cannot,  as  between  the 
immediate  parties,  be  the  source  of  a  legal 
right.  Where  the  only  road  to  a  recovery  is 
by  way  of  an  illegal  contract,  the  courts  will 
not  asfflst  the  parties  to  the  contract  in  traveling 
it;  but  where  there  can  be  a  recovery  without 
the  aid  of  the  illegal  contract,  a  recovery  may 
be  adjudged.  Pape  v.  WrigM,  19  N.  E.  Rep. 
459  (this  term);  LmusviUe  B,  Co.  v.  Buck,  19  N. 
E.  Rep.  458  (this  term). 

Here  there  can  be  no  recovery  if  the  contract 
was  illegal,  since  the  entire  right  of  the  plaint- 
iff is  founded  on  the  contract,  and  without  it 
the  asserted  right  can  have  no  legal  existence. 
Western  U.  Teieg,  Co.  v.  WiUon,  supra. 

The  plaintiff  in  such  a  case  as  this  may  show 
a  reasonable  necessity  and  notice  of  that  fact 
from  the  contents  of  the  telegram  itself,  or  he 
may  show  knowledge  by  extrinsic  facts. 
There  may,  we  say,  be  cases  where  the  tele- 
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gram  would  impart  knowledge;  but  this  is  not 
one  of  them,  for  there  is  nothing  on  the  face 
of  the  telegram  conveying  information  that 
there  was  any  necessity  for  receiving  or  trans- 
mitting it  on  Sunday.  On  the  contrary,  so  far 
as  the  words  of  the  telegram  show  it  was  an 
ordinary  message  that  might  have  been  sent  on 
any  secular  day.  If  there  is  any  reasonable  ne- 
<ce8sity  shown,  it  is  shown  by  the  extrinsic  facts 
averred,  and  not  bv  the  words  of  the  telegram, 
for  the  language  of  the  telegram  \s:  '  'Bring  $40 
if  vou  want  record." 

The  demurrer  to  the  complaint  is  not  to  each 
paragraph,  but  it  is  addressed  to  the  entire 
pleading;  so  that  if  there  is  bne  good  paragraph 
there  was  no  error  in  overruling  the  demurrer. 
"We  are  therefore  only  required  to  ascertain  and 
decide  whether  any  one  of  the  paragraphs  of  the 
complaint  is  good. 

As  we  have  said,  the  contract  which  lies  at 
the  foundation  of  the  action  was,  as  the  com- 
plaint shows,  made  on  Sunday;  and  as  it  was 
made  on  that  day  the  complaint  is  bad  unless  it 
shows  two  essential  facts  in  avoidance  of  the 
statutory  condemnation  of  Sunday  contracts. 
These  essential  facts  are  a  reasonable  necessity 
for  sending  the  message,  and  notice  to  the 
company  of  that  necessity.  Our  opinion  is 
that  one  of  the  paragraphs  does  show  a  rea- 
sonable necessity  for  receiving  and  transmitting 
the  message  on  Sundav,  and  that  the  defend- 
ant had  notice  of  this  fact.  Although  the  alle- 
gations upon  this  point  are  very  vague  and 
mdefinite,  we  adjudge  them  sufficient  on  de- 
murrer, since  the  remedy  for  uncertainty  is  by 
motion,  and  not  by  demurrer. 

Where  the  agent  of  a  telegraph  company  de- 
clines to  receive  compensation  for  transmitting 
a  message,  and  requests  the  sender  to  allow  the 
expense  to  be  paid  by  the  person  to  whom  the 
message  is  sent,  the  company  cannot  escape 
liability  on  the  ^ound  that  compensation  was 
not  paid  at  the  time  the  message  was  delivered 
to  the  agent  by  the  sender. 

It  is  a  familiar  rule  that  a  party  cannot  es- 
cape liability  if  he,  by  his  own  act,  makes  a 
tender  unnecessary  or  unavailing.  This  was 
the  effect  of  the  act  of  the  appellant's  agent. 

The  sixth  paragraph  of  the  answer  sets  forth 
the  written  contract  under  the  terms  of  which 
the  message  was  received.  As  there  was  a 
written  contract  it  must  be  regarded  as  con- 
taining the  whole  agreement  of  the  parties. 
Both  parties  are,  of  course,  bound  to  do  what 
that  contract  requires.  A  failure  on  the  part 
of  one  to  complpr  with  its  terms  destroys  his 
right  to  enforce  it  against  the  other  or  to  derive 
any  statutory  rights  from  it. 

The  telegraph  company  undertook  to  trans- 
mit the  message  only  upon  the  consideration 
that  the  plaintiff  should  perform  his  part  of  the 
contract.  It  was  bound  to  do  what  it  agreed, 
and  60  was  the  plaintiff.  If  the  plaintiff  failed 
to  do  what  he  undertook  to  do  he  had  no  right 
under  the  contract;  and,  as  the  cases  we  have 
referred  to  hold,  if  he  had  no  rights  under  this 
contract  he  could  not  recover  the  statutory  pen- 
alty. To  invest  hmi  with  the  right  to  recover 
the  penalty  he  must  have  a  valid  contract,  and 
must  do  what  he  agreed  in  that  contract  to  do. 
The  contract  is  not  simply  blended  with  his 
cause  of  action,  but  it  constitutes  its  foundation. 

Where,  as  here,  a  duty  exists  only  by  virtue 
8  L.  R.  A. 


of  a  contract,  a  penalty  affixed  to  a  breach  of 
that  duty  cannot  be  recovered,  unless  the  party 
seeking  a  recovery  shows  that  he  has  done  what 
the  contract  requires;  for,  if  he  has  not,  he  has 
no  rights  under  the  contract,  and  in  the  ab- 
sence of  such  rights  he  cannot  enforce  the  stat- 
utory penalty. 

It  seems  quite  clear  to  us  that  where  a  right 
to  a  statutory  penalty  depends  upon  the  fact 
that  a  contract  was  entered  into  creating  the 
duty,  the  breach  of  which  gives  a  right  of  ac- 
tion, that  no  right  of  action  can  exist  unless  the 
plaintiff  has  himself  performed  his  part  of  the 
contract.  If  it  were  otherwise,  then  a  party 
might  recover  for  a  breach  of  duty  created  by 
the  contract,  and  vet  not  be  able  to  en  force  the 
contract.  It  would  be  strange  indeed  if  a  party 
could  collect  a  statutory  penalty  for  a  breach 
of  duty  that,  without  the  contract,  could  not 
exist,  and  yet  have  no  right  to  maintain  an  ac- 
tion on  the  contract  which  was  the  source  from 
which  the  duty  sprang. 

It  is  held  in  many  cases,  and  none  to  the  con- 
trary have  been  cited,  that  a  contract  requiring 
notice  cannot  be  enforced  unless  the  notice  pro- 
vided for  has  been  given.  Young  v.  Western 
U.  TeUg,  Co,  65  N.Y.  168;  JS&imann  v.  Western 
U.  Teleg,  Co,  57  Wis.  562;  CoU  v.  Western  U. 
Tekg.  Co,  88  Minn.  227;  Wolf  \.  Western  U. 
Tel^,  Go,  62  Pa.  68;  Teleg.  Co,  v.  McKinney, 
2  Wilson,  End.  Super.  Ct  644. 

In  the  case  last  named  it  was  said:  **  This 
stipulation  was  a  condition  precedent  to  the 
appellee's  right  to  recover.  Until  he  had  per- 
formed it  he  had  no  cause  of  action." 

But  our  own  decisions  settle  the  general  ques- 
tion against  the  appellee.  Teleg,  Uo.  v.  Jotus, 
95  Ind.  228;  Teleg,  Co,  v.  Meredith,  96  Ind.  98; 
Teleg.  Co.  v.  Wilson,  supra. 

We  conclude  that  where  a  contract  is  essen- 
tial to  the  existence  of  a  duty,  and  it  contains 
a  stipulation  requiring  the  plaintiff  to  give  a 
written  notice  of  a'  default  on  the  part  of  the 
telegraph  company,  the  failure  to  give  the  no- 
tice required  by  the  contract  will  defeat  an  ac- 
tion to  recover  the  penalty  attached  to  a  viola- 
tion of  the  duty  created  by  the  contract. 

In  holding  that  the  written  notice  is  required, 
we  have  not  disposed  of  the  questions  present- 
ed by  the  answer. 

Another  material  question  remains,  and  that 
is  this:  Does  the  contract  provide  for  a  writ- 
ten demand  in  cases  where  there  is  no  trans- 
mission of  the  message?  The  provision  in  the 
contract  is  this: 

"  The  company  will  not  be  liable  for  dam- 
ages in  any  case  where  the  claim  for  damages 
is  not  presented  in  writing  within  sixty  days 
after  sending  the  message. 

The  time  fixed  by  the  contract  is  sixty  days 
from  the  time  of  sending  the  message.  The 
contract  thus  definitely  names  the  time,  and  in 
doing  this  specifies  the  cases  in  which  the  lim- 
itation it  designates  shall  apply.  By  the  words 
of  the  contract  the  cases  to  which  the  limita- 
tion applies  are  those  in  which  the  message  is 
sent.  If  this  be  true — ^and  we  cannot  perceive 
why  it  is  not — then  where  there  is  no  transmis- 
sion of  the  message,  but  a  total  failure  to  trans- 
mit, there  is  no  limitation  fixed  by  the  contract, 
and  no  written  notice  or  demand  is  required  to 
fix  the  liability  of  the  company.  It  is  evident 
from  the  words  of  the  contract  themselves  that 
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it  is  only  in  cases  where  the  message  is  sent  or 
transmitted  that  a  written  demand  is  re- 
quired. 

There  is  no  valid  reason  why  the  words  of 
the  contract  should  be  extended  in  favor  of 
the  company  to  cases  which  they  do  not  em- 
brace. The  limitation  is  for  the  benefit  of  the 
company,  and  is  of  its  own  creation.  It  has  no 
right,  therefore,  to  ask  that  the  contract  be  ex- 
tended for  its  own  benefit  beyond  the  letter  of 
the  instrument.  Nor  is  there  any  ambiguity 
in  the  language  employed,  for  it  clearly  desig- 
nates the  cases  in  which  the  limitation  shall  ap- 
ply. The  company  is  invested  with  compre- 
hensive powers  and  rights,  and  is  by  law 
charged  with  duties  to  the  public  in  considera- 
tion of  the  rights  and  franchises  granted  to  it. 
It  is  impressed  with  a  public  character,  and 
its  duties  are  similar  in  many  respects  to  those 
of  a  common  carrier.  Hackett  v.  State,  105 
Ind.  250.  2  West.  Rep.  764. 

It  oueht  not,  therefore,  to  be  permitted  to 
BQCcessf  ully  insist  that  a  limitation  of  its  own 
creation,  and  established  for  its  own  benefit, 
should  be  extended  beyond  the  words  creating 
the  limitation. 

In  Western  Union  Telegraph  Company  v.  Mere- 
dith,  supra,  there  was  a  failure  to  transmit  and 
to  deliver.  Here  there  was  an  utter  failure  to 
transmit,  so  that  the  decision  in  that  case  does 
Dot  apply.  There  was  here  no  effort  made  to 
tmnsniit  the  message  The  point  as  it  is  here 
presented  did  not  arise  m  that  case,  and  it  is 
therefore  not  authoritative.  If  the  company 
bad  sent  the  message,  but  failed  to  deliver  it, 
the  decision  referred  to  would  be  relevant;  but 
as  it  did  not  send  the  message  over  the  wires 
the  limitation  in  the  contract  does  not  apply, 
as  it  is  only  of  force  in  cases  where  the  message 
is  transmitted,  or,  in  the  language  of  the  con- 
tract, from  the  time  of  "  sending  the  message." 
The  breach  of  duty  occurs  as  in  favor  uf  a 
plaintiff  when  a  valid  contract  is  made,  and 
there  is  a  failure  to  do  what  the  contract  and 
the  statute  require.  Camahan  v.  Weetern  U, 
TOeg.  Co.  89  Ind.  526. 

But  the  limitation  imposed  by  the  corpora- 
tion does  not  then  take  effect,  for,  to  repeat 
what  we  have  said,  that  limitation  takes  effect 
from  the  time  of  sending  the  message,  and  if 
no  message  is  sent  no  limitation  taSes  effect. 


accrue  to  the  appellani,  for  a  bad  reply  is  good 
enough  for  a  bad  answer. 

Objections  to  testimony  must  be  specific. 
Qeneral  objections  are  unavailing.  0/tio  <fk  M.  R. 
Co,  V.  Walker,  llBInd.  196,  12  West.  Rep.  731. 

Only  objections  properly  made  in  the  trial 
court  can  be  considered  on  appeal.  Under 
these  long  settled  and  familiar  rules  the  only 
specific  objection  to  the  testimony  of  the  plaint- 
iff as  to  declarations  made  by  Duesner,  the 
agent  of  the  appellant,  is  this: 

"No  other  person  can  bind  the  company,  ex- 
cept the  one  with  whom  the  business  is  trans- 
acted at  the  time." 

This  objection,  as  stated,  is  not  valid.  If 
Duesner  was  the  general  agent  of  the  corpora- 
tion, then  his  declarations  would  bind  it,  wheth- 
er made  at  the  time  the  contract  was  entered 
into  or  not.  The  objection  does  not  present 
the  question  as  to  the  nature  and  scope  of  the 
agent's  authority,  but  simply  challenges  his  au- 
thority to  bind  the  corporation  by  declarations 
not  made  when  the  contract  was  entered  into. 
There  mav  be  cases  where  a  foreign  corpora- 
tion may  be  bound  by  the  declarations  and  acts 
of  an  agent  in  charge  of  its  business  at  a  dis- 
tant town  or  city;  and  we  cannot  say  that  this 
is  not  such  a  case.  Commercial  Unum  Awwr, 
Co.  V.  State,  118  Ind.  881, 13  West.  Rep.  47. 

But,  however  this  may  be,  the  objection,  as 
stated,  simply  requires  us  to  decide  whether 
any  agent,  other  than  the  one  who  made  the 
contract,  can  bind  the  corporation  by  declara- 
tions made  subsequent  to  the  contract;  and,  as 
it  is  certain  some  agent  may,  indeed  must,  have 
authority  to  so  bind  the  corporation,  since  a 
corporation  acts  only  by  agents,  the  objection 
is  not  well  taken. 

We  must,  of  course,  decide  the  case  upon 
the  uncontradicted  evidence  adduced  by  the 
appellee,  since,  as  we  have  again  and  agam  de- 
cided, we  are  bound  to  act  upon  the  evidence 
which  the  court  or  jury  deemed  trustworthy. 

The  question,  therefore,  is  this:  Is  there  evi- 
dence directly  proving,  or  from  which  it  may 
be  justly  inferred,  that  the  work^-done  at  the 
Instance  of  the  appellee — was  one  of  reasonable 
necessity  ?  If  it  was  simply  a  work  of  conveni- 
ence the  finding  cannot  stand,  formatters  of  con- 
venience cannot  take  a  case  out  of  the  statute. 

The  evidence  of  the  appellee  shows  that  he 


The  limitation  as  in  favor  of  the  company  is  was  employed  as  a  steno^apher  to  report  and 

««!„  »«r»^4 »,««  *u *..-  A —  i*^   transcribe  the  evidence  given  on  a  trial  of  the 

case  of  Atkinson  v.  The  Great  Southern  Rail- 
way  Company,  and  T.  C.  Annabel  was  one  of 
the  attorneys  in  the  case.  The  motion  for  a 
new  trial  was  overruled  on  the  20th  day  of  Jan 
uary,  1883,  and  sixty  days'  time  given  in  which 
to  file  a  bill  of  exceptions.  In  the  following 
month  the  appellee  was  ordered  to  prepare  a 
longhand  report  of  the  evidence.  This  work 
he  completed  on  the  day  the  telegram  was  de- 
posited m  the  appellant's  ofllce,  which  was  on 
the  18th  day  of  March. 

The  appellee  says  in  his  testimony  that  from 
the  time  the  transcript  was  ordered  until  it  was 
completed  **  he  put  m  every  moment  of  time 
he  could." 

Annabel,  the  attorney,  lived  at  Goodland,  and 
the  appellee  at  Logansport.  The  Judge  by 
whom  the  bill  of  exceptions  was  to  be  signed 
was  holding  court  at  LaFayette. 

This  is  the  evidence  most  favorable  to  the 


only  effective  when  the  company  so  far  does  its 
dutv  as  to  transmit  the  message  delivered  to  it 
nnder  a  valid  contract. 

^  The  rights  of  the  company  under  the  limita- 
tion depend  entirely  upon  the  contract  between 
the  company  and  the  sender  of  the  message. 
In  a  proper  case  it  constitutes  a  defense,  but 
only  In  such  a  case.  The  rights  of  the  sender 
do  not  depeod  Mpou  the  limitation,  but  they 
may  be  defeated  by  it  in  a  case  falling  within 
the  terms  of  the  contract.  In  favor  of  the 
sender  the  contract  reouires  both  a  transmis- 
sion over  the  wires  ana  a  delivery  of  the  mes- 
8a«.     TeHeg.  Co.  v.  Lindley,  62  Ind.  871. 

Bnt  the  limitation  benefits  the  corporation 
only  when  it  has  in  part  done  its  duty;  for  no 
advantage  arises  from  the  limitation  in  case 
there  is  a  total  failure  or  refusal  to  do  what  the 
law  requires.  We  need  not  decide  whether  the 
replies  to  this  answer  are  or  are  not  sufficient; 
for,  conceding  that  they  are  bad,  no  benefit  will 
8L.R.A, 


280 


Maimb  Supubmb  Judicial  Court. 


Jan., 


appellee,  and  our  judgment  is  that  It  fails  to 
show  a  reasonable  necessity  for  sending  the 
telegram  on  Sunday.  There  is  upon  this  point 
an  utter  failure  of  evidence,  for  the  utmost  ef- 
fect that  can  he  assigned  the  testimony  is  that 
the  sending  of  the  message  was  a  matter,  not 
of  necessity,  but  of  convenience.  For  any- 
thing that  appears  the  trains  may  have  been  so 
frequent  as  to  have  enabled  the  appellee  to  readi- 
ly accomplish  all  he  desired  by  sending  his  mes- 
sage on  Monday.  It  does,  in  fact,  appear  that 
the  attorney  did  ^et  the  report  in  time  to  go  to 
La  Fayette,  and  nave  his  bill  signed.  It  does 
not  appear  that  there  was  any  reason  why  the 
message  was  not  sent  on  Saturday;  and  the  clear 
inference  is  that  on  that  day  the  appellee  knew 
when  the  report  would  be  completea. 
The  burden  is  on  the  appellee  to  establish  an 


exception  to  the  general  rule  prescribed  by  the 
statute,  and  this  he  cannot  do  by  proving  facts 
showing  simply  a  matter  of  convenience.  His 
proof,  at  all  events,  falls  far  short  of  establish- 
ing a  case  of  necessity. 

Our  conclusion  upon  this  point  is  fully  sup- 
ported by  authority.  MueUer  v,  State,  76  Ind. 
810;  Shaw  v.  Williams,  87  Ind.  158;  Johnson 
V.  IroBburgh,  47  Vt.  28;  McQrath  v.  Merwin, 
112  Mass.  467;  Ckmndly  v.  Boston,  117  Mass.  64. 

Under  the  rule  laid  down  in  MueUer  v.  State, 
supra,  the  appellee  ought  to  have  done  on  Sat- 
urday what  he  did  on  Sunday. 

Judoment  reversed,  with  instructions  to  nts- 
tain  the  appellanfs  motion  for  a  new  trial. 

Petition  for  rehearing  overruled,  April  5, 
1889. 
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Franklin  M.  DREW,  Admr.,  etc. 

V, 

Maiy  HAGERTY 
....(Maine).... 

The  ffift  of  a  saving^  bankbook  from  hus- 
band to  wife,  causa  mortis,  is  not  valid  without  do- 
livery,  although  the  book  is  already  in  herposses- 
sipn,  and  his  wjing  to  her,  ^*  You  may  have  it,"  or 
*' You  may  keep  it;  it  is  yours,**— is  not  suiBcient 
to  pass  the  property. 

(January  18,  1889.) 

ON  defendant's  exceptions  to  the  Supreme 
Judicial    Court,    Androscoggin    Ck>unty. 
(herruledU 


This  was  an  action  for  money  had  and  re- 
ceived, brought  bv  the  administrator  of  Daniel 
H^rty,  deceased,  against  Mary  Hagerty. 

Defendant  claimed  the  property,  which  was 
money  deposited  in  a  savmes  biuik,  under  an 
alleged  gift  causa  mortis  of  the  bank  book, 
made  by  the  intestate  on  the  day  of  his  death. 
There  was  a  verdict  for  plaintiff,  which  de- 
fendant moved  to  set  aside,  and  she  also  ex- 
cepted to  the  charge  of  the  court. 

The  case  sufficiently  appears  in  the  opinion. 

Mr,  Frank  L.  Noble  for  defendant. 

Messrs.  Newell  &  Ji^dkins  for  plaintiff. 

Waltonf  J.,  delivered  the  opinion  of  the 
court: 
I     The  most  important  question  is  whether  the 


NoTB.—0^«,  eauaa  mortis. 

To  constitute  a  valid  grift  c4jAi»amoTtis  it  is  essential 
that  the  donor  should  make  it  In  oontemplation  of 
death,  either  in  his  last  illness  or  while  he  is  in  other 
imminent  peril,  and  that  his  death  should  result 
from  such  illness  or  periL  Diokeschied  v.  Ex- 
change Bank,  28  W.  Va.  340. 

Tltie  to  a  gttt  coiMa  mort/Ls  passes  by  delivery,  de- 
f  efisihle  only  in  owner*8  lifetime.  Bmery  v.  dough, 
2  New  Bng.  Rep.  808,68  N.  H.  662. 

The  validity  of  a  erif  t  causa  mortis  is  to  be  deter- 
mined by  the  law  of  the  place  where  it  is  made, 
without  reference  to  the  donor's  domldL    Id. 

The  donor  must  part  with  all  dominion  over  it,  so 
that  no  further  act  of  his  or  his  personal  represen- 
tative is  necessary  to  vest  the  titie  perfectly  in  the 
donee,  to  belong  to  him  presentiy  as  his  own  prop- 
erty, in  case  the  donor  should  die  of  his  present  iil- 
nesB  or  from  the  impending  peril,  without  making 
any  change  in  relation  to  the  gift,  leaving  the  do- 
nee surviving  him.  Diokeschied  V.  Exchange  Bank, 
28W.Va.840. 

The  burden  of  proving  a  gift  of  personal  proper* 
ty  by  a  decedent  is  much  heavier  on  the  claimant, 
when  the  alleged  gift  is  a  gift  causa  mortis  than 
when  the  gift  is  one  lnt«r  vivos.  When  the  gift 
claimed  is  a  gift  causa  mortis,  it  must  be  proven  by 
strong  and  clear  evidence.  Id.;  Lewis  v.  Merritt,  42 
Hun,  161. 

A  certificate  of  deposit  is  a  subsisting  chose  in  ac- 
tion, and  represents  the  fund  it  describes,  as  in  cases 
of  notes,  bonds  and  other  securities,  so  that  a  deliv- 
r  of  it,  as  a  gift,  oonstitut«8  an  equitable  asslgn- 
R.  A. 


ment  of  the  money  for  which  it  calls.  Basket  v.  Has- 
sell,  107  U.  S.  608  (27  L.ed.  6Q0). 

The  indorsement  and  delivery  of  a  certificate  of 
deposit,  void  as  a  gift  mortis  eauao,  is  not  good  as  a 
ifill  of  personalty,  under  the  laws  of  Tennoaoeo, 
and  does  not  pass  the  titie  as  such,  so  as  to  entitle 
the  donee  to  a  decree  forthe  payment  of  the  money; 
for  a  will  of  personalty  in  that  State  does  not  take 
effect  until  probated.  Basket  v.  HaaseU,  108  U.  & 
207(27L.ed.719). 

In  Louisiana  a  donatio  mortis  causa  is  an  aot  to 
take  effect  when  the  donor  shall  no  longer  exist, 
and  can  be  made  only  by  wUi  and  testament.  All 
other  forms  are  abrogated.  Johnson  v.  Waters,  111 
U.  8. 640  (28  L.  ed.  547). 

Gift  of  bankbook. 

A  delivery  of  a  savings  bank  book,  with  intent  to 
give  the  donee  the  deposits  represented  thereby, 
was  held  a  good  delivery  to  constitute  a  complete 
gift  of  such  deposits.  There  must  be  an  inten- 
tion to  give,  and  this  must  be  carried  into  efleot 
by  an  actual  delivery.  Taylor  v.  Fire  Dept.  of  K. 
Y.  1  Bdw.  Ch.  294;  Robinson  v.  Ring,  72  Maine,  1481. 
88  Am.  Bep.  808. 

It  is  not  enough,  to  prove  a  perfected  gift  of 
money  to  a  woman  from  her  husband,  that  he'  de- 
posited the  money  in  the  savings  bank  in  his  name 
as  her  trustee.  Walker  v.  Welch  (Mass.)  4  New  Bng. 
Rep.  864. 

If  the  depositor  intends  the  money  to  be  at  the 
time  of  the  deposit  a  gift  to  such  other  person,  and 
declares  the  gift  to  him,  and  he  assents  to  it,  the  gift 
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gift  of  a  savioj^  bank  book  from  husband  to 
wife,  eauM  mortig,  is  valid  without  delivery, 
provided  the  book  is  at  the  time  of  the  alleged 
gift  already  iu  the  possession  of  the  wife. 

The  action  was  tried  before  tlie  Chief  .Jus- 
tice, and  he  ruled  that,  to  constitute  a  valid  gift 
eaum  mortis,  there  must  be  a  delivery;  that,  if 
the  propertv  *'be  at  the  time  already  in  the  pos- 
session of  the  donee,  the  donor's  saying  to  the 
donee,  *Youmayhaveit,*  or  *You  may  keep  it; 
it  is  yours '  does  not  pass  the  property  in  the 
case  of  a  gift  cauM  mortis." 

We  think  this  ruling  was  correct.  If  the  act 
of  delivery  was  for  no  other  purpose  than  to  in- 
vest the  donee  with  possession,  no  reason  is  per- 
ceived whv  it  might  not  be  dispensed  with 
when  the  donee  already  had  possession.  But 
such  is  not  its  only  purpose.  It  is  essential,  in 
order  to  distinguish  a  gift  eattsa  mortis  from  a 
legacy.  Without  an  act  of  delivery,  an  oral 
disposition  of  property,  in  contemplation  of 
death,  could  be  sustained  only  as  a  nuncupa- 
tive will,  and  in  the  manner  and  with  the  lim- 
itations provided  for  such  wills. 

Delivery  is  also  important  as  evidence  of  de- 
liberation and  intention.  It  is  a  test  of  sincer- 
ity, and  distinguishes  idle  talk  from  serious 
purposes;  and  it  makes  fraud  and  perjury  more 
difficult.  Mere  words  are  easily  misrepresent- 
ed. Even  the  change  of  an  emphasis  may 
make  them  convey  a  meanini<  different  from 
what  the  speaker  intended,  Not  so  of  an  act 
of  delivery.  Like  the  delivery  of  a  turf,  or  the 
delivery  of  a  twig,  in  the  ancient  mode  of  con- 
veying estates,  or  the  delivery  of  a  kernel  of 
com,  or  the  payment  of  one  cent  of  the  pur- 
chase money,  to  make  valid  a  contract  for  the 
atde  of  a  cargo  of  grain,  an  act  of  delivery  ac- 


complishes that  which  words  alone  cannot  ac- 
complish. 

Gifts  cattsa  mortis  ought  not  to  be  encour- 
aged. They  are  often  sustained  by  fraud  and 
perjury.  It  was  an  attempt  to  sustain  such  a 
gift  by  fraud  and  perjurv  that  led  to  the  enact- 
ment of  the  statute  for  the  prevention  of  fraud 
and  perjury.  See  Matthews  v.  ^/\famer,  4  Ves. 
Jr.  187,  196,  note;  LeatJiers  v.  Oreeruicre,  63 
Maine,  561,  569. 

As  said  in  Hatch  v.  Atkinson,  66  Maine,  826, 
it  is  far  better  that  occasionally  a  gift  of  this 
kind  should  fail  than  that  the  rules  of  law  be 
so  relaxed  as  to  encourage  fraud  and  perjury. 

We  are  aware  that  some  text  writers  have 
assumed  that,  when  the  property  is  already  in 
the  possession  of  the  donee,  a  delivery  is  not 
necessary.  But  the  cases  cited  in  support  of 
the  doctrine  nearly  all  reltkie  to  gifta  inter  vivos, 
and  not  to  gifts  cattsa  mortis.  A  gift  inter 
vivos  may  be  sustained  without  a  distinct  act  of 
•delivery  at  the  time  of  the  gift,  if  the  property 
is  then  in  the  possession  of  the  donee,  and  the 

fift  is  supported  by  long  acauiescence  of  the 
onor,  or  other  entirely  satisfactory  evidence. 
This  court  so  held  in  Wing  v.  Men^nt,  57 ' 
Maine,  888,  and  the  jury  were  so  instructed  in 
this  case;  and  the  defendant  had  the  benefit  of 
the  instruction. 

But  the  quesdon  we  are  now  considering  is 
not  whether  a  gift  inter  vivos  can  be  sustained 
without  a  distinct  act  of  delivery,  but  whether 
such  a  relaxation  of  the  law  can  be  allowed  in 
the  case  of  a  gift  0auM  mor^.  We  think  not. 
Reason  and  the  weight  of  authority  are  opposed 
to  such  a  relaxation.  Hatch  v.  Atkinson,  66 
Maine,  826;  Lane  v.  Lane,  76  Maine,  521; 
Parcher  v.  Hav.  Inst.  78  Maine.  470, 8  New  Eng. 


Is  perfect,  althouirh  the  depositor  keeps  the  deposit 
book  himself.  Al^er  v.  North  End  Sav.  Bank,  6 
New  BoflT.  Bep.  808, 146  Mass.  418;  Smith  y.  Ossipee 
Valley  Ten  Cent  Sav.  Bank  (N.  H.)  4  New  Bng.  Hep. 
SSL 

The  Intestate  deposited  money  in  a  bank  in  the 
name  of  another.  It  wi^s  held  not  evidenoe  of  gift 
without  evidence  of  deltVery  of  pasBb<K>k  and  ao- 
eeptanoe  of  donee;  and  upon  the  question  of  intent, 
evidence  was  admissible  to  show  the  depositor's  in- 
tention was  to  avoid  a  rule  of  the  bank  providing 
that  one  depositor  oonld  not  draw  interest  on 
amount  over  $1,000.  Soott  v.  Ford,  1  New  Bng .  Hep. 
ai,14DMass.  Ifi7. 

A  deposit,  by  a  husband,  in  a  savings  bank,  upon 
the  account  of  himself  and  wife,  is  not  evidence  of 
a  gift  to  the  wife,  he  retaining  the  power  to  draw 
the  money  at  will,  and  in  fact  drawing  the  interest 
upon  it  on  several  occasions.  Schick  v.  Orote,  5 
Cent.  Hep.  808, 42  N.  J.  Eq.  862. 

Where  there  is  no  proof  of  any  decisive  act  or  dec- 
iBiation  of  the  intention  of  the  husband  to  make  a 
fflf t  to  his  wife,  and  the  bank  book  was  never  deliv- 
<ered  to  her,  the  evidenoe  fails  to  sustain  a  gift. 
Walker  v.  Welch  (Mass.)  4  New  Bng.  Bep.  864.  See 
note  to  Walsh's  App.  1 L.  H.  A.  685, 128. 

What  neeeasary  to  eonatitute. 

To  oonstitnte  a  vaUd  gift  inter  vivoe,  there  must 
be  a  delivery  of  the  thing  given,  either  actual  or 
ooDstmctlve:  but  it  is  not  necessary  that  it  be  de- 
livered directly  to  the  person  intended.  It  may  be 
delivered  to  another  for  him,  or  to  a  trustee  for  the 
'beaeflt  of  the  donee.  Love  v.  Francis,  6  West.  Bep. 
^88^88  Mich.  181. 

If  the  subject  of  a  gift  be  delivered  by  the  donor 
3L.R.A.. 


to  a  third  person,  with  authority  to  deliver  it  to  the 
donee,  such  third  person,  until  the  authority  is  ex- 
ecuted by  an  actual  delivery  to  and  acceptance  by 
the  donee,  is.the  agentof  the  donor,  who,  until  such 
actual  delivery  is  made,  may  revoke  the  authority 
and  take  back  the  gift.  Dlokeschied  v.  Bxchange 
Bank,28W.ya.341. 

Whether  a  direction  from  the  donor  to  a  bailee  to 
deliver  it  to  donee  consummates  the  gift,  unless  the 
order  be  executed,— gucere.  V  ogel  v.  Oast,  2  West. 
Hep.  418, 90  Mo.  App.  104. 

Where  a  party  claims  title  to  personal  property 
as  a  gift,  either  inter  vivos  or  causa  mortte,  the  bur- 
den of  proof,  in  whatever  form  the  issue  may  be 
presented,  rests  upon  him  to  establish  the  validity 
of  the  gift,  of  which  the  delivery  of  possession  is 
the  strongest  and  most  material.  Dlokeschied  v. 
Exchange  Bank,  28  W.  Va.  841. 

The  mere  possession  of  the  subject  of  the  alleged 
gift,  unaccompanied  by  proof  of  its  delivery  by  the 
donor  to  the  donee,  is  insulBcient  to  establish  it  as 
a  gift  either  int«r  vivos  or  cauM  mortis.    Id, 

A  widow  seeking  to  establish  a  gift  to  her  from 
her  husband  in  his  lifetime  must  adduoe  evidenoe 
beyond  suspicion  showing  a  clear  irrevocable  gift. 
Schick  V.  Orote,  5  Cent.  Bep.  838, 42  N.  J.  Eq.  852. 

In  order  to  render  a  gift  of  money  by  a  grand- 
mother to  the  chUdren  and  the  father  as  their  trus- 
tee elf ectual  for  any  purpse,  it  is  not  only  necessary 
to  show  an  intention  to  give,  but  also  an  actual  de- 
livery of  the  thing  given— there  must  be  a  parting 
with  the  possession  and  all  control  over  the  proper- 
ty by  the  donor  and  a  vesting  of  the  possession  in 
the  donee  or  a  third  person  in  trust  for  the  donee. 
Minchin  v.  Merrill,  2Edw.  Ch.837;  Hooper  v.  Good- 
win, 1  Swanst.  486:  OaskeU  v.  Oaskell,  2  Younge  ft 
J.  fi02. 
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Rep.  239;  Dunbar  v.  Dunbar,  80  Maine,  152,  6 
New  Eng.  Rep.  147;  Miller  v.  Jeffress,  4  Gri^tt. 
472-  French  v.  Raymond,  39  Vt.  628;  Cutting 
V.  Oilman,  41  N.  H.  147;  Delmotte  v.  Taylor, 
1  Redf.  417;  Egerton  v.  Egerton,  17  N.  J.  Eq. 
419;  Kenney  v.  Public  Admr.  2  Bradf.  819;  2 
Kent,  Com.  10th  ed.  602,  and  note;  DiekescfUed 
V.  Exchange  Bank,  28  W.  Va.  340;  Walsh's  App. 
122  Pa.  177,  1  L.  R.  A.  585,  and  note. 

It  is  tlie  opinion  of  the  court  that  the  gift  of 
a  savings  bank  book  causa  mortis,  to  be  valid, 
must  be  accompanied  by  an  actual  delivery  of 


the  book  from  the  donor  to  the  donee,  or  to 
someone  for  the  donee,  and  that  the  delivery 
must  be  made  for  the  express  purpose  of  con- 
summating the  gift,  and  that  a  previous  and 
continuing  possession  by  the  donee  is  not  suffi- 
cient; ana  that  in  this  and  in  all  particulars  the 
nilings  in  the  court  below  were  correct  and 
that  no  cause  exists  for  granting  a  new  triaL 

Motion  and  exceptions  overruled, 

Peters,  Oh, «/.,  and  DaAforih*  Virgia» 
Emery,  and  Haskell,  JJ,^  concurred. 
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UNITED  STATES 

Lock  SHAW  et  aL 
(....Fed.B6p ) 

*l.  The  limitation  as  to  amount  in  a  con- 
troversy necessary  to  fifive  the  circuit 
court  Jurisdiction,  fixed  bj  section  1  of  the 
Act  of  March  8, 1887  (24  Rtat.  at  L.  662),  does  not 
apply  to  suits  In  which  the  United  States  is  plaint- 
iff or  petitioner. 

2.  Repeals  by  implication.  The  old  law  em- 
braced In  section  629,  Revised  Statutes,  gave  juris- 
diction of  all  suits  at  common  law  and  in  equity 
where  the  United  States  are  plaintiffs  or  petition- 
ers, and  it  also  contained  an  independent  special 
dause  giving  Jurisdiction  of  all  suits  arising  un- 
der the  revenue,  internal  revenue  or  postal  laws, 
and  the  Act  of  March  3, 1887,  conferrlnfir  Jurisdic- 
tion of  all  suits  at  common  law  or  In  equity, where 

'  the  United  States  are  plaintiffs  or  petitioners 
without  reference  to  said  special  subjects.  It  is 
had  that  the  latter  provision  does  not  repeal  by 
implication  the  grant  of  Jurisdiction  over  the 
special  subjects  mentioned  in  the  independent 
clause  of  the  original  statute. 

8.  It  is  a  settled  policy  on  the  part  of  the 
United  States  to  have  its  leg^al  rights 
determined  in  its  own  courts,  a  policy 
founded  upon  sound  and  vital  reasons. 

4.  The  riffht  to  sue  in  its  own  courts,  hav- 
ing once  attached,  becomes  a  prerogative  right; 

.  and  (Congress  will  not  be  presumed  to  intend  to 
deprive  the  Qovemment  of  such  right  unless  the 
intention  appears  in  plain  and  unambiguous 
terms. 

6.  When,  under  one  of  two  possible  con- 
structions, a  statute  would  devest  the  public 
of  a  right,  violate  a  principle  of  settled  policy 
and  avoid  the  methods  of  procedure  which  have 
been  clearly  indicated  by  many  Acts  of  previous 
legislation,  in  such  case,  if  there  is  doubt  about 
the  proper  construction,  the  doubt  should  be  re- 
solved in  favor  of  the  Government. 

(April  — ,  1889.) 

SUIT  on  a  postmaster's  bond.    On  demurrer 
to  declaration.    Demurrer  overruled. 
The  facts  are  fully  stated  in  the  opinion; 

*Head  notes  by  Spbeb,  J. 


Messrs.  John  M.  Garrard  and  Denmark 
ib  Adams  for  defendants,  for  the  demurrer. 

Mr.  DuPont  Guerry,  Dist,  Aity.,  for  the 
United  States,  contra, 

Speer,  J,,  delivered  the  following  opinion: 

This  is  a  suit  upon  a  postmaster's  bond.  It 
appears  upon  the  face  of  the  declaration  that 
the  amount  in  controversy  is  less  than  $2,000. 
Defendants  demur  to  the  declaration  and  move 
to  dismiss  the  suit  for  want  of  jurisdiction. 

Counsel  for  defendants  contend  that  if  there 
is  any  jurisdiction  to  try  this  cause  it  must  be 
found  in  some  Act  of  CoDgress  now  of  force 
expressly  conferring  that  jurisdiction  upon  thia 
particular  court;  that  where  Congress  has  not 
expressly  conferred  upon  the  courts  the  entire 
judicial  power  inherent  in  the  GovemmeDt 
under  the  Constitution,  the  jurisdiction  of 
the  court  is  limited  to  the  express  grant,  and 
may  not  be  helped  by  the  residual  un^ranted 
powers  that  may  be  found  in  the  Constitution. 
In  support  of  this  position  they  rely  upon  the 
followmg  authorities:  Kempe  v.  Kennedy,  9  U. 
8. 5  Cranch.  185  [3  L.  ed.  70];  Kennedy  v.  Bank 
of  Georgia,  49  U.  S.  8  How.  611  [12  L.  ed. 
1209];  Ex  parte  Watkine,  28  U.  S.  8  Pet  207 
[7  L.  ed.  650];  Mclntire  v.  Wood,  11  U.  S.  7 
Cranch,  506  [3  L.  ed.  420];  KendaU  v.  U.  S.  87 
U.  S.  12  Pet.  616  [9  L.  ed.  1181];  Gary  v.  Our- 
tis,  44  U.  S.  8.H0W.  245  [11  L.  ed.  576];  Osborn 
V.  Bank  of  U,  8.  22  U.  8.  9  Wheat.  738  [6  L. 
ed.  204]. 

They  further  contend  that  the  Act  of  Con- 
fess of  March  8,  1887  (24  Stat,  at  L.  653).  un- 
dertook to  define  and  determine  the  jurisdiction 
of  the  circuit  courts  over  all  suits  of  a  civil 
natiu*e  at  common  law  or  in  equity  in  which 
the  United  Slates  are  plaintiffs  or  petitioners, 
and  therefore  by  implication  repealed  all  pre- 
vious Acts  of  Congress  conferring  jurisdiction 
of  the  same  subject  matter;  and  they  cite  Kinc 
V.  Cornell,  106  U.  S.  896  [27  L.  ed.  60]. 

They  contend  that  this  Act  confers  upon  the 
circuit  court  jurisdiction  onl^  of  such  suits  as 
involve  a  controversy  in  which  the  matter  in 
dispute  exceeds,  exclusive  of  interest  and  coats, 
the  sum  or  value  of  $2,000;  and  they  inaiat 
that  this  court  has  no  jurisdiction  of  the  case  at 
bar. 


NOTJS.— Bven  under  the  Act  of  1876,  the  chxjult 
oourt  did  not  have  Jurisdiction  ot  suits  brought  by 
the  United  States  unless  the  amount  in  controversy 
exceeded  $600.  United  States  v.  Huffmaster  (8 
oases),  36  Fed«  Rep.  SU  SS-cases  brought  to  re- 
8  L.  R.  A. 


cover  the  value  of  cord  wood  out  upon  the  publlo 
lands  of  the  United  States ;  Fieraon  v.  Philips,  9^ 
Fed.  Rep.  887— a  suit  on  the  official  bond  of  a  United 
States  MarshaL  The  Act  of  1887  was  hardly  intend- 
ed  to  enlarge  the  Jurisdiction^ 


1889. 
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Id  support  of  the  position  that  the  lurisdic- 
tional  limit  as  to  amount  in  a  eenenX  statute 
applies  as  well  to  suits  brought  by  the  Govem- 
meot  as  by  individuals,  they  cite  the  following 
authorities:  U.  8,  v.  Hill,  128  U.  S.  681  [81  L. 
ed.  275];  Walker  v.  U.  8,  71  U.  S.  4  WaU.  168 
[18  L.  ed.  319];  Etm  v.  PrentUs,  44  U.  S.  8 
How.  771fll  L.  ed.  824];  Qmner  t.  U,  8.  52 
U.  S.  11  How,  168  (l8  L.  ed.  647]. 

There  can  be  no  aoubt  that  the  authorities 
dted  by  defendants'  counsel  are  controlling  in 
settlement  of  the  questions  they  treat;  but  they 
are  not  applicable  to  the  case  at  bar. 

In  the  first  place  it  is  far  from  clear  that  the 
iarisdiction  expressly  conferred  by  the  Act  of 
March  3,  1887,  where  the  United  States  is 
plaintiff  or  petitioner  is  limited  in  any  sense  by 
the  amount  in  controversy.  If  we  turn  to  the 
Act  of  March  8,  1875,  of  which  this  Act  is  an 
amendment,  we  will  find  that  the  limitation  as 
to  amount  precedes  the  clauses  conferring  Juris- 
diction over  the  special  subjects  therein  defined 
in  the  following  order: 

It  recites  first  that  the  circuit  court  shall  have 
jurisdiction  of  all  suits  of  a  civil  nitureat  com- 
mon law  or  in  equity  "where  the  matter  in 
dispute  exceeds,  exclusive  of  costs,  the  sum  or 
value  of  $500;"  then  follow  q^ecifications  of 
the  subject  matters,  to  wit:  federal  questions 
"or"  Government  suits  "or"  citizenship  "or" 
land  grants  "or'*  suits  of  aliens. 

It  appears,  then,  that  in  the  Act  of  1875  the 
raunmatical  structure  of  the  section  required 
Uiat  the  limitation  as  to  amount  should  apply 
to  each  class  of  suits  specified. 

But  the  structure  of  the  section  as  amended 
bv  the  Act  of  March  8,  1887,  is  very  different. 
This  Act  recites  that  the  circuit  court  shall 
have  jurisdiction  of  all  suits  of  a  civil  nature 
at  common  law  or  in  equity  "  where  the  mat- 
ter in  dispute  exceeds,  exclusive  of  interest  and 
costs,  the  sum  or  value  of  $2,000,  and  arisins^ 
under  the  Constitution,"  etc.,  "or"  "in  which 
the  United  States  are  plaintiffs  or  petitioners," 
"or"  "in  which  there  shall  be  a  controversy  be- 
tween citizens  of  different  States  in  which  the 
matter  in  dispute  exceeds,  exclusive  of  interest 
and  costs,  the  sum'orvalue  aforesaid,"  "or"  land 
grants,  "or"  suits  of  aliens  where  the  matter 
in  dispute  exceeds,  etc.  By  repeating  the  lim- 
itation clause  as  to  amount  after  each  class 
aave  one,  and  omitting  it  after  the  clause  con- 
ferring jurisdiction  over  government  suits.  Con- 
gress evidently  intended  to  remove  the  doubt 
which  might  have  been  evoked  by  the  lan- 
guage of  the  Act  of  1875,  and  to  make  it  plain 
that  the  Qovernment  could  sue  in  the  circuit 
court  without  regard  to  the  amount  in  conlro- 
▼ersy.  The  same  reasoning  would  inevitably 
induce  the  conclusion  that  the  limitation  as  to 
amount  does  not  apply  to  land  grant  suits  were 
it  not  for  another  provision  in  a  different  sec- 
tion of  the  Act  in  regard  to  land  grant  suits, 
which  it  Is  unnecessary  to  discuss  here.  See 
Speer,  Removal  of  Causes,  ^  21. 

Again,  if  we  look  to  the  Judiciary  Act  of 
1789  as  codified  in  section  629,  Revised  Stat- 
utes, we  find  that  ample  provision  was  made 
for  suits  by  the  Government.  Thus  it  was  pro- 
vided that  where  the  United  States  is  plaint- 
iff or  petitioner,  the  circuit  court  shall  have 
jurisdiction  of  all  suits  at  common  law  without 
regard  to  amount,  and  of  all  suits  in  equity 
8L.RA. 


where  the  matter  in  dispute,  exclusive  of  inter- 
est and  costs,  exceeds  the  sum  or  value  of  $500. 
Subsections  2,  8,  g  629,  Rev.  Stat. 

And  besides  these  provisions,  there  is  a  sep- 
arate and  independent  clause  granting  jurisdic- 
tion, without  regard  to  amount,  of  all  suits  at 
law  or  in  equity  arising  under  the  Revenue 
Laws,  excepting  suits  for  penalties  and  forfeit- 
ure, and  excepting  admiralty  causes,  and  of  all 
causes  of  action  arising  under  the  Internal 
Revenue  Laws  or  under  the  Postal  Laws.  Sub- 
section 4,  §^  629,  Rev.  SUt. 

As  the  law  then  existed,  there  can  be  no 
doubt  that  the  Government  could  have  main> 
tained  a  suit,  either  at  common  law  or  in 
equity,  arising  under  the  lievenue,  Internal 
Revenue  or  Foslal  Laws,  without  regard  to 
amount,  under  the  express  provisions  of  sub- 
division 4,  and  wholly  independent  of  the 
jurisdiction  granted  or  limitation  as  to  amount 
contained  in  subdi visions  2  and  8  of  section  629, 
Revised  Statutes. 

Therefore,  whether  the  provision  in  the  Act 
of  March  8,  1887,  giving  jurisdiction  of  all 
suits  of  a  civil  nature  at  conunon  law  or  in 
equity  in  which  the  United  States  is  plaintiff 
or  petitioner,  enlarges  the  jurisdiction  by  re- 
moving the  limitation  as  to  amount  in  equity 
causes,  to  witr  $500;  or  whether  the  provision 
raised  the  limitation  as  to  amount  to  $2,000, 
both  in  common  law  and  in  equity  suits  brought 
by  the  Government — in  either  case  the  provision 
embraced  only  the  subject  matter  contained  in 
subdivisions  2  and  8  of  section  629,  Revised 
Statutes,  viz.:  suits  at  law  or  ia  equity  in 
which  the  United  States  is  plaintiff  or  petition- 
er. It  could  not,  therefore,  be  held  to  repeal 
by  implication  the  jurisdiction  over  the  special 
subject  matter  provided  for  by  subdivision  4  of 
the  same  section,  to  wit:  postal  suits,  etc.  H€99 
V.  Beyru>ld8, 118  U.  S.  78  [28  L.  ed.  927];  F«n- 
aUe  y.  Rtcharfh,  105  U.  S.  636  [26  L.  ed.  1196]. 

Again;  when  we  look  to  the  provisions  of 
the  Constitution,  the  Judiciary  Act  of  1789, 
the  subsequent  amendatory  statutes,  the  Acts 
organizing  the  court  of  claims  and  many  other 
statutes  bearing  upon  the  question,  we  find  a 
settled  policy  on  the  part  of  the  United  States 
to  have  its  controversies  determined  in  its  own 
courts,  a  policy  founded  upon  sound  and  sub- 
stantial reasons,  vital  to  its  governmental  pow- 
ers. The  right  once  attached  becomes  a  pre- 
rogative of  the  Government,  and  an  Act  of 
Congress  will  not  be  construed  to  surrender 
such  right  "except  by  special  and  particular 
words."    Janes  v.  U,  8.  1  Ct.  CI.  388. 

It  was  insisted  in  the  argument  for  defendants 
that  the  district  court  is,  by  section  563,  Revised 
Statutes,  given  jurisdiction  of  all  suits  at  com- 
mon law  brought  by  the  United  States,  and  ot  all 
causes  of  action  arising  under  the  Postal  Laws, 
without  regard  to  the  amount  in  controversy; 
and  that  Couji^ress  may  well  be  presumed  to 
have  intended  by  the  Act  of  March  8,  1887,  to 
relieve  the  circuit  court  of  such  cases.  It  is 
undoubtedly  true,  if  it  be  conceded  that  the 
right  of  the  Government  to  sue  must  be  ex- 
pressly conferred,  and  that  the  Act  of  March  8, 
1887,  raised  the  jurisdictional  limit  as  to  amount 
in  all  government  suits  in  the  circuit  court  to 
$2,000,  that  there  would  be  a  very  large  class 
of  suits  in  equity  over  which  neither  the  cir- 
cuit nor  the  district  courts  would  have  juris- 
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diction,  and  the  Government  would  be  com- 
pelled to  resort  to  the  state  courts  to  assert  its 
rights.  This  follows;  for,  except  in  suits  un- 
der the  Postal  Laws,  or  to  enforce  a  lien  upon 
real  estate  under  the  Internal  Revenue  Laws, 
the  district  court  is  given  by  section  568,  Re- 
vised Statutes,  no  equity  jurisdiction  in  suits 
brought  by  the  United  States. 

Could  it  have  been  the  intention  of  Congress 
to  repeal  the  pre-existing  laws  upon  this  sub- 
ject by  implication,  and  force  the  government 
to  relinquish  all  rights  or  sue  in  the  state  courts 
in  so  large  a  class  of  cases,  or  in  any  case? 
This  court  can  never  concede  such  a  proposi- 
tion. Congress  wUl  not  be  presumed  to  have 
intended  to  deprive  the  Qovemment  of  such  a 
right  unless  the  intention  is  expressed  in  plain 
and  unequivocal  words. 

The  rule  in  regard  to  the  repeal  of  a  statute 
by  implication  does  not  have  the  same  applica- 
tion to  the  Government  as  to  an  individual. 

"Where  an  Act  of  Parliament  is  made  for 
the  public  good,  the  advancement  of  religion 
and  justice,  and  to  prevent  injury  and  wrong, 
the  Kin^  shall  be  bound  by  sucn  Act  though 
not  particularly  named  therein.  But  where  a 
statute  is  general  and  thereby  any  prerogative, 
right,  title  or  interest  is  devested  or  taken  from 
the  King,  in  such  case  he  shall  not  be  bound 
unless  the  statute  is  made,  by  express  words, 
to  extend  to  him."  Bacon,  Abridgment,  title. 
Prerogative,  E-5;  U.  8,  v.  Knight,  89  U.  S.  14 
Pet.  301  [10  L.  ed.  4«61;  Fink  v.  (TNeih  106 
U.  S.  272  [27  L.  ed.  196];  Qreen  v.  U,  8.  76  U. 
S.  9  Wall.  655  [19  L.  ed.  806];  U.  8.  v.  Herran, 
87  U.  8.  20  Wall.  251  [22  L.  ed.  2751;  DoOar 
Sav.  Bank  v.  U,  8.  86  U.  8.  19  Wall.  228  [22 
L.  ed.  80]. 

The  principle  involved  in  these  propositions 


is  the  same;  and  when  a  statute  which  pro- 
poses to  regulate  proceedings  in  suits  is  gen- 
eral, and  by  a  doubtful  application  of  its  terms 
to  government  suits  would  devest  the  public  of 
rights  and  violate  a  principle  of  public  policv, 
and  would  make  provisions  contrary  to  the 
policy  which  the  Government  has  indicated  by 
many  Acts  of  previous  legislation — ^in  such  case 
the  statute  ought  not  to  be  construed  to  impair 
the  settled  prerogatives  of  ihe  Government 
U,  8.  V.  Knight,  supra. 

It  follows,  therefore,  if  there  is  any  doubt  as 
to  whether  the  limitation  as  to  amount  in  the 
Act  of  March  8, 1887,  was  intended  to  apply  to 
suits  brought  by  the  Gk>vemment,  it  ought  to 
be  construed  not  to  apply. 

Indeed,  it  has  been  held  that  without  any 
Act  of  Congress  for  the  purpose,  wherever  the 
United  States  has  rights  which  ought  to  be 
preserved,  and  for  which  an  individual  under 
similar  circumstances  could  maintain  an  ordi- 
nary civil  action,  the  United  States  ma^  main- 
tain its  rights  by  such  a  suit  brought  in  its  own 
name  at  least  in  some  court.  U,  8.  y.  BcMrker, 
1  Paine,  C.  O.  156. 

And  this  court  is  of  the  opinion  that  when 
the  Government  has  definitely  acquired  the 
right  to  sue  in  any  of  its  courts  exercising  gen- 
eral judicial  power,  this  right  will  be  held  per- 
manent in  its  character  andbe  maintained,  sab- 
ject  only  to  such  express  and  distinct  limita- 
tions as  Congress  may  thereafter  impose. 

Such  right  is  not  affected  by  implication, 
save  in  those  ceneral  statutes  regulating  pro- 
cedure which  do  not  devest  the  public  oi  any 
right  and  do  not  violate  any  principle  of  public 
policy. 

The  demurrer  is  overruled. 
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*1.  A  tQflf  employed  by  a  ship  to  more  her 

*  Head  notes  by  Dxadt,  J. 


from  her  anchorage  in  the  Wallamet  Biver 
to  a  dock  in  Bast  Portland,  under  ttoB-  dltodtion 
and  control  of  the  pilot  In  charge  of  the  ship,  is 
not  liable  for  injury  caused  by  a  collision  of  such 
veesel  with  another ;  in  such  case  the  tuff  and  tow 
are  but  one  vessel  and  Uiat  one  is  the  tow. 
S.  A  wire  cable*  need  as  a  guide  aoroi 
the  Wallamet  Biver  by  the  terry  boat  of  the 


Nora.— CoUtofon  betioeen  vends ;  UabQily  of  tug  and 
tow. 

The  tug  and  its  tow  are  treated  as  one  vessel  a 
steam  vessel,  within  the  rule  of  keeplnir  out  of  the 
way  of  sail  vessels,  under  the  rules  of  navigation, 
the  sail  vessel  to  keep  her  course.  Desty,  Ship  A 
Adm.  1 879,  citing:  The  J.  H.  Gautler,  6  Ben.  409;  11 
Am.  L.  Reg.  N.  8.  709;  5  Am.  L.  T.  87;  The  Ivanhoe, 
7  Ben.  218;  The  Nabob,  1  Brown,  Adm.  115;  The 
America,  2  Ben.  476. 

So,  as  to  the  duty  of  keeping  or  changing  course, 
sailing  vessels  in  tow  of  steam  tugs  are  to  be  con- 
sidered as  steam  vessels.  The  Pennsylvania,  8  Ben. 
216. 

Where  the  oiBcers  and  crew  of  the  tow,  as  well  as 
those  of  the  tug,  participate  in  the  navigation  of 
the  vessels,  and  a  ooUlsion  with  another  vessel 
ensues,  the  tug  alone  or  the  tow  alone,  or  both 
jointly,  are  liable,  according  to  their  negligence,  or 
want  of  skill.  The  Maria  Martin,t79  U.  8. 12  WaU. 
44  (SO  L.  ed.  2H);  Sproui  v.  Hemmingway,  14  Pick.  1; 
.  R.  A. 


Sturgis  V.  Boyer,  66  U.  S.  24  How.  121(16  L.  ed.  6»D: 
The  Syracuse,  79  TJ.  S.  12  Wall.  167  (20  L.  ed.  88B0; 
The  Frank  Moffat,  2  Fllpp,  291 ;  The  Doris  Bokhoff, 
82  Fed.  Bep.  666. 

The  responsibility  is  determined  by  inquirlns 
which  vessel  was  the  principal  and  which  the  serv- 
ant. The  Doris  Eckhoff,  supra;  The  Alabanuu  1 
Ben.  476;  The  Sampson,  8  WalL  Jr.  14. 

That  both  may  be  held  liable,  see 

The  R.  B.  Forbes,  1  Sprague,  828,  1  CUfr,881;  The 
Ck>leman  and  Foster.  1  Brown,  Adm,  466, 459;  Spronl 
V.  Hemmingway,  14  P1<^.1. 

The  tow  is  bound  to  prevent  a  oolHslon  If  she 
can.  The  Morton,  1  Brown,  Adm.  140;  Heokaober 
V.  McOea,  24  Wend.  804 ;  Taylor  v.  Read,  4  Paige, 
661;  Emerson  V.  Howland,  1  Mason,  45;  Miller  ▼. 
Marlner*8  Church,  7  Maine,  61. 

If  the  tow  has  full  control  of  her  own  movements 
she  will  be  liable  lor  damage  inflicted  by  her  ocdllfr. 
ion  with  another  vesseL  The  Bz  press,  Oloott,  SBl; 
Alexander  v.  Greene,  7  Hill,  6^;  The  MerrinuMi,  S 
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Albina  Feny  Company,  when  held  up  wtkbln  IIH 
feet  of  the  snrfaoe  of  the  water,  at  eighteen  feet 
from  the  end  of  the  boat  and  IfiO  feet  from  the 
shore,  in  water  orer  thirty  feet  in  depth,  in  the 
yiclnity  of  the  approach  of  sea-ffoing  vessels,  to 
the  Irvinir  Dock  in  Bast  Portland,  is  a  material 
obstraction  to  navigation  and  unlawful,  unless 
aanotloned  by  the  Legislature. 


s 


(March  28, 1889.) 

UIT  to  recover  dama§^  alleged  to  have 

*  been  caused  by  a  coUisioD.    uUmissed, 

The  facts  fully  appear  iu  the  opinion. 

Mr,  P.  I-  WiUis,  for  libelant: 

The  Veto  No.  2  being  at  rest  in  her  slip  at 
the  time  of  the  colUnon  and  The  Imperial  being 
in  motion  the  latter  is  presumably  liable  for 
the  collision  and  the  damages  caused  thereby. 

Weimffre  v.  TU  GraniU  State,  70  U.  8.  (3 
Wall.)  810. 

The  tug  and  tow  being  lashed  together  and 
propelled  by  the  steam  power  of  the  tug  were, 
m  law,  one  vessel,  and  that  a  steamer. 

The  CiviUa,  108  U.  S.  699. 

Whatever  obstruction  this  cable  offered  to 
navigation  was  such  an  obstruction  as  is  inci- 
dent to  commerce  and  was  not  unlawful.  A 
vessel  anchored  in  a  harbor  may  be  an  obstruc- 
tion, yet,  underproper conditions,  not  an  un- 
lawful one.  "What  is  an  unlawful  obstruction 
most  always  depend  upon  the  circumstances  of 
the  particular  case." 

The  Vanoouter,  2  Sawy.  887;  Ladd  v.  Foeter, 
Z\  Fed.  Rep.  884. 

Mr.  Cjvnm  A.  Dolph*  for  the  claimants  of 
The  S.  G.  Keed: 

The  Reed  was  employed  by  the  pilot  of  The 
Lnperial  for  the  purpose  of  towing  that  vessel, 
and  was,  at  the  time  of  the  collision  with  the 
fenyboat,  entirely  in  the  control  of  and  in  the 
service  of  the  ship,  so  that  no  officer,  agent  or 
employ 6  of  either  said  steamboat,  or  the 
claimant,  the  Oregon  Railway  &  Navigation 
CompaDy,  had  any  authority  or  control  over 
her  in  any  manner;  and  the  remedy  of  libel- 
ant, if  any  it  has,  is  to  be  sought  against  the 
ship  and  not  against  the  steamboat  employed 
to  tow  her. 

See  8turgis  v.  Boyer,  65  U.  S.  (24  How.)  124; 
Bmiik  V.  The  Creole,  2  Wall.  Jr.  512;  TJu  Samp- 
eon,  8  WaU.  Jr.  14;  The  Maria  Martin,  79  U.  S. 
(12  Wall.)  44. 

In  The  Oifdlta  and  The  BesOese,  108  U.  S. 
699,  in  which  botb  tug  and  ship  was  held  liable 
and  the  damages  apportioned  between  them. 


the  pilot  or  master  of  the  tug  managed  the 
navigation  of  the  tug. 

Mr.  Edward  N.  Deady  for  the  claimants 
of  The  Imperial. 

Deadyt  J.,  delivered  the  following  opinion: 

This  suit  is  brought  by  the  libelant,  the  Al- 
bina Ferry  Company,  to  recover  damages  in 
the  sum  of  $500,  alleged  to  have  been  caused 
by  a  collision  of  the  ship  Imperial,  while  being 
towed  by  the  steamboat  S.  G.  Reed,  with  the 
ferryboat  Veto  No.  2. 

Tlie  facts  appear  to  be  as  follows: 

Between  1  and  2  o'clock  in  the  afternoon  of 
September  14,  1888,  Albert  Betts,  a  Wallamet 
River  pilot,  was  employed  to  dock  The  Imperial 
at  the  Irving  dock,  in  East  Portland,  and  for 
that  purpose  obtained  from  the  claimant,  the 
Oregon  Railway  &  Navigation  Company,  the 
use  of  the  steamboat  8.  G.  Reed  and  crew. 

The  Imperial  was  Iving  at  anchor  in  the  river 
some  distance  below  Montgomery  dock,  in  Al- 
bina, and  to  the  west  side  of  the  river.  Her 
length  is  198  feet  and  her  beam  thirty-eight 
feeL  She  had  Just  arrived  from  Wilmington, 
California,  in  ballast,  and  was  fifteen  feet  out 
of  water  and  thirteen  feet  in. 

At  the  time  of  the  collision  The  Veto  No.  2 
was  being  run  by  the  libelant,  a  corporation 
formed  under  the  laws  of  Oregon,  under  a  li- 
cense, as  a  ferryboat,  between  her  slip  or  land- 
ing on  the  east  side  of  the  Wallamet,  in  Albina, 
just  south  of  river  lot  19,  and  her  landing  on 
the  west  side  of  the  same,  on  lots  26  and  !^,  in 
the  Couch  Addition  to  Portland — ^the  width  of 
the  river  between  such  landings  being  about 
1,200  feet. 

North  of  the  fenr  slip  the  river  front  is  oc- 
cupied for  about  1,000  feet  by  the  Allen  & 
Lewis  warehouse  and  the  Montgomery  dock. 
About  100  feet  south  of  the  feny  slip  is  Shaver's 
wharf,  and  Irving's  dock  is  about  850  feet 
south  of  the  same.  In  the  space  between  the 
ferry  slip  and  Shaver's  wharf,  is  a  small  floa^ 
ing  wood  wharf  or  pontoon,  with  a  waiting 
house  on  it. 

The  ferry  boat  is  >  run  on  a  steel  wire  cable 
three  and  a  half  inches  iu  circumference  and 
fastened  to  the  shore  at  either  end.  The  cable 
is  supported  by  and  passes  over  a  sheave  or 
block  held  in  a  haneer  eighteen  inches  above 
the  water,  which  is  fastened  to  the  under  side 
of  the  guard  on  the  upper  side  and  at  each  end 
of  the  boat,  about  eighteen  feet  from  the  end  of 
the  same.  ' 


flawy.  608:  Sproul  v.  Hemmlnerway,  U  Pick.  1 :  The 
Ouolos,  2  Curt.  09;  The  Duke  of  Sussex,  1 W.  Bob. 
AO;  The  Hope,  2  W.  Bob.  8. 

The  txig  will  not  be  responsible  for  damages  done 
by  her  tow  except  it  be  proved  that  the  injury  was 
nmtDg  to  want  of  care  or  skill  on  the  part  of  the 
tog.   The  Express,  Olcott,  858. 

That  the  tusr  will  be  held  liable  was  held  in- 

Tlie  James  Oray  v.  The  John  Eraser,  ttS  U.  8.  21 
How.  184  (16  L.  ed.  106);  The  Rescue,  2  Sprairue,  16; 
The  Hector,  4  Blatchf.  19(h  The  Bxpreas,  1  Blatohf. 
MS;  The  Frank  Moffat,  2  Flipp.  291;  Griffin  v.  The  Ma- 
rie!, «  Fed.  Rep.  lOS:  The  Galileo,  28  Fed.  Bep.  409, 24 
Oitchf.  Ill;  Hunt  v.  The  Mischief,  88  Fed.  Rep.  804. 

The  rule  in  Bturgis  v.  fioyer,  supra,  that  the  tug 
h  alone  responsible  for  damages  upon  a  collision  be- 
tween her  tow  and  other  vessels,  is  applicable  only 
when  the  tow  is  wholly  under  xhe  charge  and  con- 
3L.R.A. 


trol  of  the  tug.   The  City  of  Alexandria,  81  Fed. 
Bep.  427. 

Obatruustion  to  naviQation, 

If  a  person  wrongfully  obstructs  a  navigable 
stream,  he  is  liable  for  the  consequences.  Phila.  etc. 
B.CJO.  v.PhUa.*H.deG.8.T.Oo.64U.8.23How. 
200  aa  L.  ed.  488). 

A  vessel  may  obstruct  a  channel  by  extending  a 
warp  entirely^acroes  it,  and  she  must  lower  the  warp 
on  the  approach  of  another  vessel,  and  give  notice 
of  the  space  in  which  the  vessel  may  peas.  Potter 
V.  Pettis,  2  B.  L  4B8;  McCord  v.  The  Tiber,  6  Bias. 
400;  The  Vancouver,  2  Sawy.  8W. 

Any  substance  sunk  in  the  bottom  of  a  navigable 
river,  so  as  to  create  danger,  should  have  a  buoy 
placed  over  it  to  give  warning  to  passing  vessels ;  a 
verbal  communication  is  not  sufficient  notice.  Har- 
mond  v.  Pearson,  1  Campb.  51ft. 
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The  Veto,  when  in  its  slip  on  the  east  side, 
extends  about  sixty  feet  into  the  water  beyond 
the  dock  line,  md  immediately  off  the  outer 
end  thereof  the  water  is  from  twenty-five  to 
thirty  feet  deep  and  deepens  to  the  middle  of 
the  river. 

At  the  time  of  the  collision,  the  cable  off  the 
end  of  the  boat  was  within  ten  feet  and  five 
inches  of  the  surface  of  the  water,  and  at  eigh- 
teen feet  beyond,  it  was  within  eleven  and  one 
half  feet. 

The  Reed  made  fast  to  The  Imperial  on  her 
starboard  side,  and  the  two  vessels,  propelled 
by  the  wheel  of  the  former,  and  navigated  as 
one,  under  the  charge  of  Pilot  Betts,  started  up 
stream,  heading  eastward  for  the  lower  end  of 
Montgomery  dock. 

The  wind  was  blowing  from  the  east,  accord- 
ing to  the  report  of  the  signal  office,  at  tne  rate 
of  six  miles  an  hour;  and  to  avoid  being  blown 
over  to  the  west  side,  the  pilot  purposedto keep 
the  vessel  under  the  lee  of  the  docks  on  the  east 
side. 

When  the  vessel  was  within  100  feet  of  the 
dock  line,  at  the  lower  end  of  the  Montgomery 
dock,  she  was  straightened  up  the  river  and  the 
engine  on  The  Reed  stopped,  to  lessen  the  head- 
way; but  the  vessel  commencing  to  drift  to  the 
west,  and  at  about  800  feet  from  the  ferry  slip 
the  engine  was  "started  up"  again.  At  about 
100  feet  therefrom,  it  was  stopped  again,  iind 
the  vessel  moved  along  in  the  direction  of  Irv- 
ing's  dock  at  not  exceeding  two  miles  an  hour. 
At  this  time  the  ferryboat  was  at  her  east 
landing,  under  the  charge  of  a  collector  and 
engineer  who  had  seen  The  Imperial  coming 
up  the  river,  some  600  or  700  feet  away,  and 
thought,  as  they  say,  that  she  was  goin^  to 
stop  below  them,  because  she  was  so  close  in  to 
the  docks.  There  were  some  vehicles  and 
passengers  on  the  boat  apparently  bound  west. 
The  collector  and  engineer  were  on  shore  ex- 
amining the  condition  of  the  cable  and  the  pon- 
toon on  which  the  boat  made  its  landing. 

As  The  Imperial  came  in  front  of  the  slip 
the  engineer  saw  her,  and  being,  as  he  says, 
alarmed  at  her  proximity  to  the  ferryboat,  he 
jumped  on  board,  ran  into  the  engine  room,  and 
commenced  to  work  her  ashore  into  the  slip, 
which  the  collector  says  he  did. 

And  here  arises  the  disputed  question  in  the 
case. 

It  is  alleged  by  the  libelant,  that  The  Imper- 
ial ran  on  and  against  the  apron  of  the  ferry- 
boat and  pushed  it  around  and  up  stream  until 
the  cable  broke,  when  it  gave  way  in  the  di- 
rection of  the  shore  and  allowed  the  ship  to 
pass  on  to  the  dock. 

On  the  other  hand,  the  claimants  insist  that 
The  Imperial  did  not  strike  the  ferryboat  at  all 
and  was  not  nearer  to  her  than  twenty  feet, 
but  that  in  passing  along  at  that  distance  or 
more  in  front  of  her,  the  keel  of  The  Imperial 
caught  the  cable  of  the  ferryboat  and  pulled 
the  Tatter  around  until  the  cable  parted  or  pulled 
loose  from  its  fastenings  on  the  bank. 

Neither  the  collector  nor  the  engineer  of  the 
ferryboat  can  say  that  The  Imperial  touched 
her,  because  they  were  not  in  a  condition  to 
see  whether  she  did  or  not.  The  collector  was 
on  shore,  and  I  suppose  the  house  on  the  ferry- 
boat obstructed  his  view.  However,  without 
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explanation,  he  says  he  could  not  see  whether 
the  ship  tbuched  the  boat  or  not.  The  engineer 
was  in  the  engine  room  and  could  not  see;  but 
he  says  he  felt  a  jar  which  he  thought  was- 
caused  by  a  collision  of  the  vessels. 

One  witness  called  by  the  libelant.  Marshal 
Peterson,  who  was  engaged  in  shingling  a  small 
wharf  house  to  the  south,  and  in  the  immedi- 
ate vicinity  of  the  ferryboat,  says  the  ship^ 
struck  the  apron  of  the  ferryboat  and  pushed 
it  around. 

John  Lund  who  was  called  by  the  libelant, 
and  was  also  shingling  on  the  same  house,  says 
the  ship  was  fifteen  or  twenty  feet  from  the 
boat — she  struck  the  cable  and  turned  the  boat 
around. 

Arthur  Bell,  who  was  on  Shaver's  wharf  at 
the  time,  says  the  ship  did  not  touch  the  ferry- 
boat, and  t"hat  she  was  between  twenty  and 
thirty  feet  away  from  her. 

Albert  Betts,  the  pilot  in  charge  of  The  Im- 
perial, says  the  ship  was  twenty  or  thirty  feet 
away  from  the  ferryboat— and  that  as  the  lat- 
ter came  abreast  of  the  ship's  forerigginsr,  he 
saw  the  ferryboat  commence  to  move  away, 
when  he  knew  that  the  ship's  keel  had'caught 
the  cable.  He  i ra mediately  ^ ve  orders  to  back 
the  engine,  but  before  the  ship  could  be  stopped 
something  parted  or  gave  away,  the  boat  righted 
and  the  ship  passed  on. 

On  this  testimony  it  must  be  found  that  the 
ship  did  not  collide  with  the  boat,  and  that  she 
passed  outside  of  her  at  least  twenty  feet. 
There  is  scarcely  any  room  for  doubt  on  the 
subject.  Peterson  appears  to  have  been  very 
much  alarmed  for  his  own  safety,  and  must  be 
mistaken. 

Several  independent  circumstances  in  the 
case  also  point  to  the  same  conclusion. 

For  instance,  the  apron  of  the  bont  does  not 
appear  to  have  sustained  any  appreciable  in- 
jury. One  of  the  witnesses  for  the  libelant  says 
It  was  twisted  some.  The  hanger  of  the  outer 
end  of  the  boat  through  which  the  cable  passed 
was  torn  out  of  the  guard.  Now,  if  the  aproa 
bad  been  caught  between  The  Imperial  on  the 
lower  side  and  the  cable  on  the  upper,  it  would 
have  been  seriously  injured  if  not  destroyed. 

And  if  The  Imperial  had  so  come  in  contact 
with  the  apron  and  thereby  pushed  the  boat 
against  the  cable,  it  is  not  possible  that  the 
banger  by  which  the  latter  was  supoorted  oould 
have  been  pulled  out.  But  if  The  Imiierial 
caught  the  cable  on  its  keel,  twenty  feet  distant 
from  the  boat,  and  thereby  dragged  the  latter 
around  and  up  stream,  it  is  easily  seen  that  the 
hanger  might  have  been  pulled  out  or  glvea 
away,  as  it  did. 

The  actual  damage  sustained  by  the  occur- 
rence is  not  very  great.  The  injury  of  the 
boat  is  estimated  by  the  manager  of  the  libel- 
ant at  $100;  to  the  pontoon  f25;  and  to  the 
cable  $200.  A  carpenter  who  examined  the 
boat  in  December  says  that  the  repairs  to  it 
then  "in  sight"  would  not  cost  to  exceed  $40. 
The  cable  was  parted  near  the  end  and  by  fast- 
ening it  lower  down  on  the  bank,  as  has  been 
done,  it  is  as  serviceable  as  ever. 

Still  its  value  is  undoubtedly- diminished 
somewhat.  But  without  more  explicit  testi- 
mony on  the  subject,  the  court  would  not  be 
warranted  in.  finding  that  its  value  'was  dimin- 
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ished  $200  or  any  considerable  portion  of  such 
sum.  Tbe  pontoon  was  not  actually  in  jured, 
but  the  cable  was  fastened  to  it,  and  thereby  it 
was  pulled  out  of  place;  and  in  getting  it  back 
it  had  to  be  more  or  less  taken  to  pieces. 

On  this  state  of  facts  counsel  for  the  owners 
of  The  Reed  insist  that  the  steamboat  is  not 
liable  for  any  damages  which  the  libelants  may 
have  sustained. 

The  Reed  was  employed  by  the  pilot  of  The 
Imperial  for  the  purpose  of  towing  that  vessel, 
ana  at  the  time  of  the  collision,  was  in  the  con- 
trol of  and  in  the  service  of  tbe  ship.  There 
is  no  evidence  of  any  fault,  negligence  or  mis- 
conduct on  the  part  of  the  steamboat  or  any- 
one employed  on  her. 

Under  these  circumstances  the  steamboat 
and  ship  constituted  but  one  vessel,  and  that 
vessel  was  the  ship.  The  tug  was  the  mere 
servant  of  the  tow,  and  both  were  under  the 
control  and  direction  of  tbe  pilot  in  charge  of 
tbe  latter. 

Admitting  for  a  moment  that  a  wrong  has 
been  committed,  the  owners  of  The  Imperial, 
through  their  agent,  the  pilot  in  charge,  are  the 
wronir  doers,  and  their  vessel  is  alone  liable 
therefor.  The  owner  of  The  Reed  did  not  par- 
ticipate in  the  supposed  wrong,  neither  by  it- 
self nor  its  servants.  As  well  say  that  the 
wrong  of  a  person  who  recklessly  rides  another 
down  in  a  public  thoroughfare  is  the  wrong  of 
the  liveryman  from  whom  he  hired  the  horse. 
Smith  V.  T/te  Creole,  2  Wall.  Jr.  512;  Ths 
Sampaon,  8  Wall.  Jr.  14;  Sturges  v.  Boyer,  66  U. 
a  24  How.  124  [16  L.  ed.  5951;  The  Maria 
Martin,  79  U.  S.  12  Wall.  44  [20  L.  ed.  254]; 
Cohen's  Ad.  225. 

It  is  not  denied  that  there  mav  be  and  have 
been  cases  in  which  both  tug  and  tow  are  liable 
for  the  damage  sustained  b^  a  collision.  But 
in  such  case  both  participate  in  the  management 
of  the  vessel,  and  the  negligence  or  misconduct 
causing  the  same.  The  Gimlta  and  The  Eestless, 
103  TJ.  S.  699  [26  L.  ed.  599],  is  such  a  case. 

The  libel  it  dismiseed  as  to  The  S,  O.  Eeed. 

The  liability  of  The  Imperial  depends  on  the 
right  of  the  libelant  to  maintain  this  cable  in 
the  river,  where  and  as  it  was  when  caught  on 
the  keel  of  the  vessel. 

Id  my  judgment  the  cable  was  not  slack 
enough — ^was  held  too  near  tbe  surface  of  the 
water.  At  eighteen  feet  from  the  end  of  the 
boat  in  water  over  thirty  feet  deep,  and  in  the 
line  of  the  approach  to  public  docks,  it  was 
held  within  eleven  and  one  half  feet  of  the 
aurface  when  it  ought  to  have  been  at  l^t 
twenty  feet  below  the  same.  Eighteen  feet 
from  the  end  of  the  boat  is  thirty- six  feet  from 
the  point  where  the  cable  passes  through  the 
hanger,  and  commences  to  descend  into  the 
water. 

It  ought  to  descend  at  an  angle  of  not  less 
than  forty- five  degrees,  so  that  in  thirty  feet  or 
less  of  water  it  would  be  on  the  ground  in 
thirty -six  feet  from  the  hanger,  or  eighteen  feet 
from  the  boat,  in  a  horizontal  line.  In  such 
oaae  it  would  be  safe  for  any  vessel  drawing 
not  more  than  twenty  feet  of  water  to  pass 
within  twenty  feet  of  the  ferr^  boat,  at  least 
when  lying  m  or  at  her  slip,  without  any  spe- 
cial strain  on  her  cable. 

It  may  be  admitted  that  it  is  not  so  conven- 
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lent  to  run  a  boat  on  a  slack  line  as  a  taut  one. 
But  it  must  be  borne  in  mind  that  there  is  no 
authority  for  obstructing  the  navigation  of  the 
river  with  this  cable,  and  therefore  it  must  be 
managed,  even  to  the  inconvenience  of  the  ferry 
owners,  so  as  not  to  constitute  a  material  ob- 
struction to  navigation. 

This  question  has  been  before  this  court  be- 
fore. In  The  Vancouver,  2  Sawy.  381,  it  was 
considered  and  dismissed,  with  the  sug^tion 
that  whether  a  ferry  cable  is  an  obstruction  or 
not  must  depend  on  tbe  circumstances  of  the 
particular  case. 

In  Ladd  v.  Foster,  81  Fed.  Rep.  827,  the 
court  said:  "It  is  not  claimed  that  there  is  any 
legislative  authority  for  stretching  this  cable 
across  the  river,  and  using  it  as  is  done  by  the 
defendant,  the  Albina  Ferry  Company.  A 
cable  lying  on  the  bottom  of  the  river  is  not  an 
obstruction  to  navigation,  while  if  stretched 
act  OSS  at  or  near  the  surface  of  the  water  it 
would  be.  Between  these  extremes  it  may  de 
pend  on  circumstances.  When  a  ferryboat 
running  on  a  cable,  stretched  loosely  across  the 
river  in  comparatively  still  water,  only  takes 
the  wire  off  the  ground  a  few  feet  in  the  front 
and  rear  of  it,  as  it  passes  along,  no  material 
obstruction  to  navigation  may  result. 

In  Atlee  v.  NorthtoesUm  U,  Packet  Co.  88  U. 
8.  21  Wall.  895  [22  L.  ed.  621],  the  supreme 
court  held  that  a  pier  built  in  one  side  of  the 
channel  of  the  Mississippi  River,  as  part  of  a 
boom  for  holding  sawlogs  adjacent  to  a  mill, 
without  legislative  authority,  was  unlawful, 
and  the  person  who  erected  and  maintained  it 
there,  held  liable  in  damages  for  a  collision  be- 
tween it  and  a  barge  descending  the  river  al- 
though there  was  ample  space  for  passage  for 
the  vessel  farther  out  in  the  stream." 

But  although  the  cable  at  the  point  where 
crossed  by  The  Imperial,  was  an  unlawful  ob- 
struction to  navicration,  that  fact  would  not 
justify  the  pilot  of  The  Imperial  in  wantonly 
or  negligently  running  his  vessel  afoul  of  it. 
In  such  case  The  Imperial  would  be  held  liable 
for  half  the  damages  sustained  by  tbe  libelant. 
Atlee  V.  Northwestern  U.   Packet  Co.  supra. 

But  there  is  no  evidence  tending  to  show  that 
the  pilot  knew  this  cable  was  so  near  the  sur- 
face of  the  water,  or  that  he  was  negligent  in 
not  ascertaining  the  fact.  Indeed,  he  states 
in  his  testimony  that  he  had  previously  passed 
safely  over  the  cable  of  this  ferry,  in  the  same 
vicinity,  at  a  less  distance  from  the  boat,  with 
a  vessel  drawing  twenty  feet  of  water. 

The  use  of  cables  in  the  maintenance  of  fer- 
ries on  the  Wallamet  River  appears  to  be  a 
great  convenience,  if  not  a  necessity.  This 
being  so,  it  may  be  said  that  ships  and  other 
means  of  navigation  should  be  required,  as  in 
the  case  of  bridges,  to  yield  some  portion  of 
their  abstract  right  to  move  at  pleasure  on  or . 
through  the  water,  for  the  benefit  of  the  ferries. 

But  the  Legislature  is  the  only  authority  that 
can  be  invoked  for  this  purpose.  So  long  as 
the  cable  is  used  without  the  sanction  of  the 
Legislature,  and  the  court  finds,  as  a  matter  of 
fact,  that  in  the  instance  before  it  the  cable  is  a 
material  obstruction  to  navigation,  it  must  give 
judgment  accordingly. 

Tne  libel  is  dismissed  and  the  claimants  must 
Iiave  a  decree  for  costs. 
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STATE  OF  MINNESOTA,  ex  rel.  RAIL- 
ROAD &  WAREHOUSE  COMMISSION 
of  the  State  of  Minnesota, 

V, 

CHICAGO.  ST.  PAUL,  MINNEAPOLIS 
&  OMAHA  R.  CO. 

*The  BalliMMul  A  Warehfuifle  Commlflsloii 
of  this  State  has  no  authority  to  pre- 
■oribe  rates  for  transportation  by  common 
carriers  in  another  State.  It  cannot  fix  the  rates 
for  carria^  between  two  points  within  this  State, 
over  a  route  extending  across  a  neigrhborlnff 
State.    Such  power  is  vested  exclusively  in  Gon- 
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MANDAMUS  to  compel  respondent  to  com- 
ply with  an  order  of  the  Railroad  &  Ware- 
house CommissioD,  prescribing  rates  for  the 
transportation  of  freight.     Writ  quashed. 

The  facts  sufficiently  appear  in  the  opinion. 

Mr,  Moses  E.  Clapp»  Atty-Oen.,  for  re- 
lator. 

Mr,  J.  H.  Howe,  for  respondent: 

The  Constitution  of  the  United  States  gives 
Congress  exclusive  power  to  regulate  commerce 
among  the  several  States.  This  right  of  Con- 
gress nas  been  expressly  recognized  by  the  su- 
preme court  of  this  State. 

Faster  v.  Blue  Earth  Co,  7  Minn.  140. 

This  power  has  been  exercised  by  Congress 
by  the  passage  of  the  Act,  entitled  "An  Act  to 
Regulate  Commerce,"  approved  on  the  4th  day 
of  February,  1887. 

The  words  of  this  Act  must  be  applied  to  the 
carriage  of  the  respondent,  descrioed  in  the 
pleadings. 

See  Lard  v.  Oaodall  Steamship  Ca,  102  U.  S. 
541  (26  L.  ed.  224);  OMans  v.  Ogden,  22  U.  8. 
9  Wheat.  1  (6  L.  ed.  28);  Pacifle  Coast  Steam- 
ship  Ca,  V.  CaL  R,  R.  Camrs,  9  Sawy.  258:  JVJw 
Orleans  Cotton  Exchange  v.  Cincinnati^  If.  0. 
db  T,  P.  R,  Ca,  2  Inters.  Com.  Rep.  289;  Busi- 
ness Men's  Asso,  v.  Chicago,  St,  P,  M.  db  0,  R, 
Ca.  2  Inters.  Com.  Rep.  41. 

As  illustrating  how  far  the  Supreme  Court 
of  the  United  States  has  gone  in  defining  "com- 
merce between  the  States"  as  used  in  Uie  con- 
stitutional provision  on  that  subject,  see — 

The  Daniel  BaU  v.  U.  S.  77  U.  8.  10  WaU. 
657  (19  L.  ed.  999);  HaU  v.  BeOuir,  96  U.  8. 
485  (24  L.  ed.  547).  See  also  Molnle  County  v. 
KimbaU,  102  U.  8.  691  (26  L.  ed.  288). 

f  *Head  note  by  Dickinson.  J, 


Dickinson,  J.,  delivered  the  opinion  of  the 
court: 

This  is  a  proceeding  by  mandamus  to  com- 
pel this  respondent  to  comply  with  an  order  of 
the  Railroad  &  Warehouse  Commission  of  this 
State,  prescribing  rates  for  the  transportation 
of  freight  over  the  respondent's  line  of  road 
from  the  Citv  of  Duluth  to  the  Citv  of  Man- 
kato,  both  of  which  are  within  this  State.  The 
only  question  now  presented  for  decidon  is  aa 
to  the  Jurisdiction  oi  our  Railroad  &  Warehouse 
Commission  to  make  this  order,  in  view  of  the 
circumstances  to  which  we  now  refer. 

The  line  of  railroad  operated  by  the  respond- 
ent, and  over  which  its  business  of  transport 
tation  between  the  cities  above  named  is  carried 
on,  is  as  follows:  that  part  of  the  line  within 
the  City  of  Duluth,  and  which  eictends  to  the 
boundary  line  between  Minnesota  and  Wiscon- 
sin,  is  owned  by  the  Superior  Short  Line 
Railway  Company  of  Minnesota,  a  corporation 
of  this  State.  Connecting  with  this  at  the 
boundary  line,  and  extendmg  into  the  Village 
of  Supenor  in  Wisconsin,  is  a  road  owned  by 
the  Superior  Short  Line  Railway  Companv,  in- 
corporated under  the  laws  of  the  latter  State. 
Connecting  with  this,  at  the  Village  of  Super- 
ior, commences  the  railroad  of  this  respondent, 
which  runs  from  thence  to  the  City  of  Hudson,, 
in  Wisconsin,  a  distance  of  148  miles.  At  that 
point  it  crosses  the  boundary  line  into  Minne- 
sota and  from  that  pointy  by  way  of  St.  Paul, 
the  line  runs  within  this  State  105  miles  to 
Mankato,  and  beyond.  The  two  short  line 
railways  above  mentioned  are  operated  by  this 
respondent  as  a  part  of  its  line  of  road,  and  we 
attach  no  importance  to  the  fact  that  they  are 
owned  by  other  corporations.  So  far  as  it 
concerns  the  question  here  involved,  the  entire 
line  from  Duluth  to  Mankato  is  to  be  deemed 
as  under  the  control  of  this  respondent,  and  as 
though  the  whole  were  a  part  of  its  own  line 
of  road. 

By  section  8  of  article  1  of  the  Constitution 
of  tne  United  States,  Congress  is  empowered 
"To  regulate  commerce  with  foreign  nations, 
and  among  the  several  States."  The  transpor- 
tation of  property  by  a  common  carrier,  in<uiid> 
ing  the  rates  to  be  chareed  therefor,  is  embraced 
within  the  meaning  of  the  word  "commei^De*^ 
as  here  used.  04Mans  v.  Ogden,  22  U.  8.  9 
Wheat.  1  [6  L.  ed.  281;  Case  of  State  Freight 
Tax,  82  U.  8.  15  Wall.  282  [21  L.  ed.  146]; 
Lord  V.  QoodaU  Steamship  Ca.  102  U.  8.  541 


NOTS.— Un^ieruUi/   UoisUUion:  diaerUninatino 
aoainst  foreton  raUroads  invalid. 

State  legislation  which  deprives  owners  of  a 
ralhroad  line  within  the  State  of  all  oompenaation 
from  their  buslneas,  cannot  be  upheld  on  the 
ground  that  the  company  is  a  foreign  corporation. 
Nor  can  it  be  upheld  on  the  ground  that  the  rail- 
road affected  thereby  is  an  interstate  road,  and  its 
deficiency  of  revenue  may  be  made  up  by  receipts 
from  interstate  commerce  or  by  traffic  in  other 
States:  or  on  the  ground  that  a  future  increase  of 
business  may  render  the  prescribed  rates  remuner- 
ative.   Chicago  k  N.  W.  R.  Ck>.  v.  Dey,  1 L.  R.  A.  744. 

Injunction:  juriadtetUm  of  federal  courts. 
The  federal  courts  have  Jurisdiction  of  a^smt 
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against  state  railroad  commissionerB,  to  resttafn 
the  enforcement  of  their  rates,  under  an  unoonatU 
tutional  statute;  such  suit  not  being  in  effect 
against  the  State  and  hence  not  within  the  Eleventh 
Amendment  of  the  YedPnX  Constitution.  Chicago 
&  N.  W.  R.  Co.  V.  Dey,  1  L.  R.  A.  744:  reviewing 
Osborn  v.  Bank  of  U.  S.  22  U.  S.  9  Wheat.  8»  (6  L. 
ed.  282);  Davis  v.  Gray,  88  U.S.  16  WalL  208(21L.  ed. 
447);12eAyer8,128U.  S.  443  (81  L.  ed.  SIS);  La.  v. 
Jumel,  107  U.  8. 711  (27  L.  ed,  448):  Antoni  v.  Green- 
how«  107  U.  S.  789  (27  L.  ed.  468);  Hagood  v.  Southern^ 
117  U.S.  62  (28  L.ed.  806). 

As  to  Jurisdiction  of  state  conmiisBtoners,  see 
Stemberger  v.  Cape  Fear  j^  Y.  V.  R.  Oo.  2  Intera, 
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[26  L.  ed.  224];  Waba%h,  St,  L,  A  P.  5.  Co,  v. 
la.  118  U.  8.  557  [80  L.  ed.  2441;  Phila,  db  3. 
SUamsJiip  Co,  y,  Fd.  122  U.  8.  m  [80  L.  ed. 
1200];  Fargo  v.  Itieh,  121  U.  8.  280  [80  L.  ed. 
888];  Carton  Y.IU.  Cent,  B,  Co,  59  Iowa.  148. 

Since  the  decision  in  Wabash  Railroad  Com- 
fany  ▼.  Illinois,  118  U.  8.  557  [80  L.  ed.  244], 
It  must  be  regarded  as  settled,  whatever  doubts 
may  have  been  previously  entertained,  that  the 
regulation  as  by  prescribing  rates,  of  such  trans- 
portation as  is  to  be  deemra  interstate  as  distin- 
guished from  wholly  domestic  carriage,  is  ex- 
clusively given  to  Congress. 

The  only  ouestion  upon  which  there  can  be 
anjr  doubt  is  whether  the  transportation  to 
which  this  order  of  the  commission  relates  is  to 
be  deemed  commerce  or  transportation  between 
different  States,  within  the  meaning  of  the  con- 
stitutional provision  above  quoted,  or  as  being 
in  its  nature  merely  domestic  commerce  or 
transportation  to  be  governed  wholly  by  our 
state  laws,  and  over  which  Congress  has  no 
control. 

The  order  prescribing  rates,  and  to  enforce 
the  observance  of  which  is  the  object  of  this 
proceeding,  applies  to  the  entire  route  from 
Dulutii  to  Hankato,  a  large  part  of  which — 
indeed  the  greater  part  of  which — lies  beyond 
the  boundimes  of  our  State,  and  within  the 
territory  of  another  sovereignty.  These  rates 
are  for  the  continuous  carriage  of  freight  over 
Uie  entire  route,  including  the  transit  of  148 
miles  through  the  State  of  Wisconsin.  The 
order  is  as  applicable  to  that  part  of  the  line  as 
to  that  whicn  is  vrithin  our  own  State,  and  can 
only  be  sustained  upon  the  theory  that  the  Rail- 
road &  Warehouse  Commission  of  the  State  of 
Minnesota  has  authority  to  determine  what 
charces  may  be  made  for  the  transportation  of 
frd^tby  a  common  carrier  through  the  State 
of  Wisconsin,  provided  only  that  the  carrier  re- 
ceives the  propertv  within  this  State  and  is  to 
carry  it  through  the  foreign  State  to  a  destina- 
tion within  our  own  borders. 

In  view  of  the  above  decisions  of  the  Supreme 
Court  of  the  United  States,  that  the  transporta- 
tion of  freight  by  a  common  carrier  apart  from 
considerations  of  contract  concerning  the  prop- 
erty as  between  the  shipper  and  the  consignee, 
i4a  subject  of  "commerce"  to  which  the  Con- 
stitution applies,  it  is  not  a  matter  of  control- 
ling importance  that  the  consignor  and  con- 
signee, or  place  of  shipment  and  destination, 
be  within  tne  same  State,  if  the  transportation 
is  through  a  foreign  State. 

Afismming  that  tne  Constitution  places  with- 
in the  exclusive  control  of  Congress  the  subject 
of  transportation  among  the  several  States,  let 
us  suppose  that  a  shipment  is  made  from 
Dulutn  to  Winona — both  cities  beinff  within 
our  State,  but  upon  the  borders  of  Wisconsin 
— ^by  a  route  wholly  within  the  latter  State, 
excepting  the  inconsiderable  distance  of  the 
depot  erounds  in  those  cities  from  the  state 
tliMS,  Can  it  be  said  that  this  carriage  of  per- 
haps 200  miles  through  the  State  of  Wisconsin, 
and  of  a  mile  or  two  within  our  own  borders, 
is  domestic  transportation  and  commerce  as 
distin^ished  from  that  which  under  the  Con- 
atitntum  is  to  be  deemed  as  being  "among  the 
aevend  SUtesr  • 

The  Constitution,  as  interpreted  by  the  court 
whoae  decisions  upon  this  subject  are  final,  has 
8L.R.A. 


placed  under  the  exclusive  regulation  of  Con- 
gress the  subject  of  transportation  among  the 
States,  so  far,  among  other  things,  as  relates  to 
the  matter  of  charges,  in  order  that  it  may  be 
protected  from  conflicting  and  adversely  dis- 
criminating:  state  legiBlatu>n.  See  authorities 
above  cited. 

Is  not  a  case  such  as  we  have  supposed,  or 
the  case  now  before  us,  transportation  amone^ 
the  States,  within  this  purpose  of  the  Consti- 
tution, as  really  as  would  be  a  shipment  and 
transportation  of  goods  from  New  York,  Chi- 
cago or  Milwaukee  to  Minnesota,  as  to  which 
unquestionablv  under  the  decisions  above  cited. 
Congress,  ana  not  the  several  States,  would 
have  the  power  to  regulate? 

We  are  unable  to  state  any  principle  which 
supports  the  relator's  claim  of  jurisdiction  to 
determine  what  charges  may  be  made  for  the 
transportation  of  freight  through  the  State  of 
Wisconsin.  Whether  the  result  would  have 
been  different  if  the  order  had  prescribed  ratea 
onlv  with  respect  to  so  much  of  the  route  as  is 
within  our  own  State,  we  do  not  decide.  The 
mere  fact  that  Dulutb  and  Mankato  are  both 
in  this  State  and  tha(  a  part  of  the  line  of  road 
of  this  respondent  is  also  here  and  operated  un- 
der our  law,  cannot  authorize  our  State  au- 
thorities to  regulate  the  operations  of  the  148 
miles  of  road  which  is  wholly  within  the  State 
of  Wisconsin,  and  which  there  exists  and  is 
managed  of  course  under  the  laws  of  that  State, 
subject  to  such  limitations  as  the  National  Con- 
stitution may  impose. 

The  order  in  question  applies  to  all  freight 
transported  over  this  route  from  Duluth  to 
Mankato.  But  it  appears  that  in  the  usual 
course  of  business  the  respondent  receives 
freight  at  the  docks  in  Duluth,  destined  for  the 
several  points  on  its  road,  both  in  Wisconsin 
and  in  this  State,  which  had  been  received 
there  from  tessels  navigating  the  great  lakes, 
and  which,  as  is  to  be  inferr^,  must  be  classed 
as  interstate  commerce  in  any  meaning  of  that 
term.  Of  course  as  to  such  transportation  our 
commission  has  not  authority  to  prescribe  rates 
under  the  decisions  above  cited. 

There  might  perhaps  be  distinguished  from 
this  case  the  case  of  a  Minnesota  carrier  en- 
gaged only  in  carrying  between  points  within 
this  State,  but  whose  route  incidentally  at  some 
point,  and  for  an  inconsiderable  distance,  should 
cross  the  line  of  the  State.  Whether  or  not  the 
transportation  in  such  a  case  might  be  deemed 
to  be  substantially  domestic  and  not  embracing 
an  important  element  of  foreign  transit  we  do 
not  decide.  This  is  not  such  a  case.  This  line 
within  Wisconsin  to  which  this  order  is  appli- 
cable was  operated,  not  merely  for  transporta- 
tion between  points  in  Minnesota,  but  was  doing 
the  ordinary  business  of  a  common  carrier  with- 
in the  State  of  Wisoonsin. 

The  question  under  consideration  has  not 
come  before  the  Supreme  Court  of  the  United 
States  in  the  form  here  presented;  but  it  seems 
to  us  that  that  court  has  so  determined  the  con- 
struction and  effect  of  the  commerce  clause  in 
the  Constitution,  that  following  its  decisions, 
as  we  are  bound  to  do  in  such  cases,  the  result 
already  indicated  cannot  be  avoided.  We  need 
not  again  refer  to  the  manv  decisions,  some  of 
which  have  been  dted,  wnich  leave  no  doubt 
that  transportation  is  commerce  within  the 
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meaniDg  of  the  CoDstitutioD,  and  that  the  au- 
thority of  Congress  is  exclusive  as  respects  the 
regulatioD  of  rales  for  interstate  commerce. 

In  Lo^  V.  Qoodall  Steamship  Company,  10'3 
U.  S.  541 126  L.  ed.  224],  the  question  presented 
for  decision  was  whether  Congress  had  the 
power  to  regulate  the  liability  (to  the  owners 
of  goods  lost  in  the  course  of  transportation)  of 
the  owners  of  vessels  engaged  only  in  trans- 

Eortation  between  different  ports  in  the  same 
tate  (California),  the  voyage  between  such 
ports  being  in  part  upon  the  high  seas,  and  out 
of  the  limits  of  the  State.  The  court  recog- 
nized the  fact  that  Congress  had  no  power  to 
thus  interfere  with  the  exclusively  internal 
commerce  of  a  State;  and  that  the  law  of  Con- 
gress (restricting  the  common-law  liability  of 
carriers)  could  be  sustained,  in  its  application 
to  this  case,  only  in  case  the  transi)ortation  in 
question  should  be  deemed  to  be  within  the 
clause  of  thie  Constitution  empowering  Con- 
gress **to  regulate  commerce  with  foreign  na- 
tions and  among  the  several  States."  it  was 
decided  that  such  transportation  was  included 
in  ''commerce  with  foreign  nations/'  a  matter 
of  "external  concern"  as  respected  the  State  of 
California,  and  subject  to  the  regulating  power 
of  Congress. 

If  such  transportation  from  San  Francisco  to 
to  San  Diego  in  the  same  State  was  "forei^" 
commerce  (transportation)  within  the  meanmg 
of  the  Constitution,  because  the  voyage  was  for 
the  most  part  upon  the  high  seas,  the  common 
highway  of  nations,  is  not  the  transportation 
from  Duluth  to  Mankato,  hy  a  route  which  for 
the  most  part  is  wholly  within  the  territory  of 
Wisconsin,  commerce  (transportation)  "among 
the  several  States?"  Has  not  the  State  of  Wis- 
consin at  least  as  much  interest  and  as  large  a 
jurisdiction  concerning  the  transit  of  goods  by 
carrier  across  its  territory  as  have  the  nations 
of  Uie  world,  including  our  own,  in  the  voyage 
merely  from  port  to  port  in  the  State  of  Cali- 
fornia? How  can  the  one  be  deemed  foreign 
and  the  other  exclusively  internal,  as  respects 
the  State  of  Minnesota?  We  are  unable  to 
make  any  distinction,  and  it  seems  to  us  that 
our  decision  must  be  controlled  by  that  above 
cited. 

Pacific  Coast  Steamship  Company  v.  Cali- 
fornia Railroad  Commissioners,  9  Sawy.  258, 
was  like  that  last  cited,  except  that  the  ques- 
tion related  to  the  power  of  the  state  authori- 
ties of  California  to  regulate  rates  of  transpor- 
tation upon  steam  vessels  between  various  ports 
in  that  State.  That  authority  was  denied  for 
the  reason  that  it  was  not  domestic  commerce, 
the  vessels  in  the  course  of  the  voyage  going 


out  to  sea  more  than  a  league  from  land.  Field, 
J.,  wrote  the  opinion  of  the  circuit  court. 

A  case  closely  analogous  to  that  under  con- 
sideration was  very  recently  decided  by  the 
Supreme  Court  of  South  Carolina,  in  Stcm- 
herger  v.  Cape  Fear  cfe  Yadkin  Valley  Railroad 
Company  [2  Inters.  Com.  Rep.  426],  7  8.  E. 
Rep.  836. 

The  defendant  was  charged  with  violating 
the  statute  of  that  State  which  forbids  a  higher 
charge  for  a  shorter  than  for  a  longer  carriage. 
The  property  had  been  shipped  from  Charles- 
ton to  Tatum— -both  places  being  within  that 
State.  The  course  of  transit  from  Charleston 
was,  first  over  two  railroads  wholly  within  the 
State;  then  to  a  point  in  North  Carolina  over  a 
road  operated  in  both  States;  then  for  some  dis- 
tance within  North  Carolina,  over  a  road 
wholly  within  that  State;  then  it  was  received 
in  North  Carolina  bv  the  defendant  road  which 
was  operated  in  both  States,  and  transported  to 
its  destination  at  Tatum.  The  charge  exacted 
for  the  entire  distance  was  $4.40,  while  the 
freight  to  a  point  six  miles  farther  would  have 
been  only  $4.  It  was  held  that  the  Railroad 
Commission  of  South  Carolina  had  no  juris- 
diction to  fix  rates  for  such  transportation;  nor 
does  the  decision  seem  to  rest  entirely  upon  the 
fact  that  one  of  the  roads  in  this  route  was 
wholly  in  North  Carolina.  That  fact  as  we 
think  should  not  have  affected  the  result 

The  Interstate  Commerce  Commission  has 
recently  (November,  1888)  ruled  upon  the  ques- 
tion here  presented,  holding  that  commerce 
between  pomts  in  the  same  State,  but  which  in 
being  carried  from  one  place  to  the  other  passes 
through  another  State—is  interstate  commerce, 
subject  to  congressional  regulation.  jYl  O. 
Cotton  Exchange  v.  Cincinnati  etc.  K  Co.2  In- 
ters. Com.  Rep.  289. 

We  are  aware  that  the  Supreme  Court  of 
Pennsylvania  has  held  to  the  contrary.  Bee 
Lehigh  Valley  R,  Co.  v.  Com.  2  Inters.  Com. 
Rep.  (published  bv  Lawyers  Co-operative  Pub. 
Co.)  226,  and  Com.  v.  N&w  York,  L.  E.  dbW. 
R.  Co.  referred  to  in  Id.  227. 

If  those  cases  were  wholly  analogous  to  that 
before  us,  that  court  has  not  reganled  the  de- 
cision of  the  court  of  last  resort  in  such  casea, 
in  Lord  v.  OoodaU  Steamship  Co.  supra,  as  hav- 
ing the  effect  which  we  think  must  be  accorded 
to  it. 

Our  conclusion  is  that  the  commission  had 
no  jurisdiction  to  prescribe  rates  for  transpor- 
tation through  the  State  of  Wisconsin,  and  the 
writ  must  he  quashed. 

Ordered  accordingly. 


MISSOURI  SUPREME  COURT. 


KANSAS  CITY,  ST.  JOSEPH  &  COUN- 
CIL BLUFFS  R.  CO.,  Respt., 

V. 

ST.  JOSEPH  TERMINAL  R.   CO.,  Appt. 


(....Mo.. 


.) 


1.  The  conatitutional  proTiilon  that  pri- 
vate property  shall  not  be  taken  or 
damaipedior  publio  use  without  compeosation 
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must  be  held  to  be  self  enforcing;  and  a  court  of 
equity  may  enjoin  one  who  proposes  continuously 
to  damagre  private  property  for  a  public  use  with- 
out first  making  compensation,  although  no  stat- 
ute has  been  enacted  prescribing  the  manner  to 
which  the  amount  of  compensation  shall  he 
ascertafned  and  paid  in  such  cases. 

2.  The  rig^ht  of  a  railroad  oompaay  to 
use  a  street  for  its  tracks  is  not  such  as 
entitles  it  to  compensation,  within  the  meanioflr 
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of  MiflBOurl  Constitution,  art.  2,  121,  relating  to 
the  takincr  or  damaging  of  private  property  for 
public  use,  for  tlie  damage  resulting  from  delay 
and  inoonvenlenoe  in  the  movement  of  its  train 
by  laying  the  track  of  another  railroad  aorosB 
its  tracks  in  such  highway. 

3w  The  rlffhts  of  a  railroad  comiMUiy  un- 
der a  aecree  condemning  liuid  of  the 
company  for  a  highway,  but  giv&g  the  railroad 
company  a  right  to  keep  and  maintain  railroad 
tracks  thereon,  must  be  determined  only  by  the 
terms  of  the  decree,  without  regard  to  the  con< 
sideratlons  which  entered  into  an  agreement  of 
which  the  decree  was  the  product. 

^.  A  decree  condemning  land  of  a  rail- 
road company  fbr  a  nlghwajr*  and  pro- 
Ti<^ig  that  the  company  shall  nave  the  right ''  to 
keep  and  maintain  its  present  tracks  and  switches 
upon  said  lands,  and  shall  have  the  right  to  con- 
struct such  other  tracks,  etc.  ...  as  it  may  deem 
necessary  for  the  transaction  of  its  business,** 
•does  not  give  the  railroad  company  any  exclusive 
use  of  such  street  or  prevent  the  proper  authori- 
ties from  granting  permission  to  another  rail- 
road to  lay  tracks  on  or  across  said  street. 

(February  4, 1889.) 

APPEAL  b^  defendant,  from  a  judgment  of 
the  Circuit  Court  of  Bucbanau  County  en- 
joining defendant  from  enteriDg  upon  or  inter- 
fering with  plaintiff's  railroad   tracks.     Be- 


Kanbab  Cmr,  St.  J.  &  C.  B.  R.  Co.  v^.  8t.  Joseph  Terminal  R.  Co.       %ii 

on  it  to  a  reasonable  extent  and  in  a  reasonable 
manner,  without  encroaching  upon  the  rigbts 
of  others  who  have  an  equal  right  to  use  it. 

GahaganY.  BosUm  dk  L  B.  Co,  1  Allen,  187- 
190. 

The  rights  of  the  public  in  a  highway  are 
paramount  to  those  of  the  railroaa  company 
for  all  purposes  other  than  that  of  transit. 

2  Redfleid,  Railways,  4th  ed.  p.  373;  State  v. 
Morris  d  B,  B.  Co.  25  N.  J.  L.  487;  States. 
Vermont  Cent,  B.  Co.  27  Vt.  108. 

Meurs,  Huston  Sb  Parrish,  for  respond- 
ent: 

The  appellant  had  no  right  to  invade  re- 
spondent's property  and  put  in,  or  attempt  to 
put  in,  crossings  without  attempting  to  come  to 
an  agreement  with  respondent  as  to  the  com- 
pensation, points  and  manner  of  crossings  and 
connections,  or  having  the  same  determined  by 
commissioners  duly  appointed. 

Rev.  Stat.  1879,  §  765,  p.  126. 

This  is  not  an  ordinary  crossing;  it  is  an 
attempt  to  go  through  respondent's  freight 
yard — which  can  never  be  permitted  except  in 
a  case  of  absolute  necessitv,  and  that  necessity 
must  not  be  one  created  by  the  party  seeking 
the  right. 

Pa.  B.  Co's  App.  8  Am.  &  Eng.  R  R. 
Cas.  516. 

Land  necessary  to  the  use  of  one  company 
cannot  be  taken  by  another,  even  by  condem- 
nation. 

B.  Co.  V.  B.  Co.  6  Am.  &  Eng.  R.  R.  Cas. 
607;  $  899,  Rev.  Stat.  1879. 

The  decree  of  condemnation,  through  which 
alone  the  appellant's  rights  must  be  deduced, 
constitutes  a  contract  between  the  respondent 
and  the  city  and  its  license.  All  parts  of  that 
contract  must  be  construed  together. 

Shuetse  v.  Bailey,  40  Mo.  69;  Long  v. 
Woffoner,  47  Mo.  178;  Butherford  v.  Tracy,  48 
Mo.  825. 

Taking  under  that  decree  and  contract  the 
appellant  must  take  it  with  its  limitation  and 
burdens  as  well  as  its  benefits. 

Parker  v.  Lincoln,  12  Mass.  16;  Garrett  v. 
Scauten,  3  Denio,  884;  Orom  v.  Carton,  8 
Blackf.  188;  Clarke  v.  Brookfield,  81  Mo.  503; 
Oreen  v.  Mo,  Pac.  B.  Go.  82  Mo.  658. 

The  consent  decree  is  not  a  decree  of  general 
condemnation  for  high wiw  purposes.  Under 
it  the  respondent  reserved  mtact  its  right  to 
unlimited  railroad  use  of  that  ground  for  its 
business.  Appellant's  rights  are  subordinate 
to  the  retainra  rights  of  respondent,  which 
were  never  condemned,  never  paid  for,  and 
which  are  yet  vested  in  respondent. 

As  abutting  owner  on  botn  sides  of  this  way, 
and  especially  in  connection  with  the  use  re- 
served in  the  decree  of  condemnation,  the  re- 
spondent is  entitled  to  maintain  this  injunction. 

Under  our  Constitution,  it  is  not  necessary 
that  any  part  of  the  property  shall  be  taken. 
If  substantive  damage  is  sustained  in  respect  to 
the  use  of  the  property,  whereby  it  has  been 
permanently  injured  in  value,  it  is  protected. 

GotUchaik  V.  B.  Go.  14  Am.  &  Eng.  R.  R. 
Cas.  157;  Bigneyv.  Chicago,  102  111.  64;  MoUavr 
din  V.  Union  Pac.  B.  Go.  14  Fed.  Rep.  894; 
Wertk  V.  Bfynngfield,  78  Mo.  107;  Householder 
V.  Kansas  City,&^  Mo.  488;  McElroy  v.  Kan 
SOS  City,  21  Fed.  Rep.  257;  Chicago  dW.  1.  B 
Co.  V.  Ayers,  14  Am.  &  Eng.  R.  R.  Cas.  152 


The  facts  are  fully  stated  in  the  opinion. 

Messrs.  Ramey  Ss  Brown,  Oeorflre  W. 
McCrmrj'  and  W.  D.  B.  Motter,Tor  ap: 
pellant: 

The  Constitution  and  laws  of  this  State  give 
to  nny  railroad  corporation  the  absolute  and 
unqualified  right  to  construct  and  operate  a 
railroad  between  any  points  within  this  State, 
and  to  cross  any  other  railroad. 

Mo.  Const  art.  12,  §  18;  1  Mo.  Rev.  Stat. 
1879.  §819,  p.  148. 

All  railn)ad8  in  this  State  are  public  high- 
ways (Mo.  Const,  art.  12,  §  14);  and  railroad 
companies  have  the  right,  subject  only  to  the 
consent  of  the  local  authorities,  to  construct 
their  roads  across,  along  or  upon  any  street. 

I  Mo.  Rev.  Stat.  1879,  §  765,  p.  126;  Julia 
Bldff,  Asso.  V.  BeU  Tdeph.  Co.  5  West.  Rep.  857, 
88  Mo.  258,  and  cases  cited. 

A  railroad  company  has  no  exclusive  privi- 
lege in  the  simple  right  to  travel,  with  its  vehi- 
cles, across  the  State.  It  must  exercise  this 
right  in  common  with  all  others  having  the 
aame  right;  and  the  fact  that  it  is  necessarily 
obstructed  in  its  passage  by  the  passage  of  an- 
other in  the  exercise  of  the  same  right  does  it 
no  legal  injury  and  entitles  it  to  no  compensa- 
tion. 

Lake  Siore  etc.  B.  Co.  v.  Cincinnati  etc.  B. 
Co.  80  Ohio  St.  604;  Boston  <fi  W.  B.  Co.  y.Gld 
Cfdony  B.  Co.  12  Cush.  605;  Mass.  Cent.  B.  Co. 
▼.  Bosi<m  etc.  B.  Go.  121  Mass.  124. 

A  railroad  company  has  no  such  vested  right, 
even  in  its  right  of  way  at  the  point  of  eross- 
in|^,  as  will  prevent  the  Legislature  from  ap- 
propriating an  easement  across  it  for  another 
pnblic  highway  without  compensation. 

Albany  Northern  B.  Co.  v.  Brownell,  24  N. 
T.  845;  Boston  A  A.  B.  Co.  v.  GreenbvsJi,  52  N. 
Y.  510. 

A  railroad  company  has  no  right  to  make 
tbe  exclusive  use  of  a  street  which  its  own  con- 
▼enience  requires.  It  can  only  pass  and  repass 
S  L.  R  A.  16 
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In  this  class  of  cases,  it  is  DOt  the  taking 
which  gives  the  right  of  action,  but  it  is  the 
manner  of  the  use  iSterwards. 

Werth  V.  Sprinsfield,  78  Mo.  107;  Householder 
V.  Kansas  City,  83  Mo.  488;  McElroy  v.  Kan- 
sas City,  21  Fed.  Rep.  257. 

Messrs,  Strong^  ft  Mosmaiit  also  for  jre- 
spondent: 

By  the  judgment  in  the  case  of  the  City  of 
Bt.  Joseph  against  this  respondent,  the  rights 
of  the  city  and  of  the  public  were  made  subject 
to  the  existing  use  which  respondent  was  mak- 
ing of  the  ground  that  the  city  sought  to  ap- 
propriate to  its  \ise.  Both  the  city  and  ap- 
pellant are  bound  by  the  terms  of  said  judg- 
ment. 

Cummings  v.  St.  Louis,  7  West.  Rep.  274, 90 
Mo.  259. 

Said  judgment  or  decree  was,  in  legal  effect, 
a  limited  or  special  dedication  of  the  ground  to 
public  use  {Becker  v.  8t.  Charles,  87  Mo.  18), 
and  must  take  effect  according  to  its  terms,  or 
not  at  all. 

8t.  Louis  V.  Meier,  77  Mo.  19;  Pierce  v. 
Chamberlain,  82  Mo.  621;  Dubuque  v.  Benson, 
23  Iowa,  250;  Warren  v.  Lyons  City,  22  Iowa, 
367;  Detroit  v.  Detroit  etc.  R.  Co,  28  Mich.  206; 
HeinphiU  v.  Boston,  8  Cush.  197;  Denver  v. 
Mullen,  7  Colo.  845;  U.  S.  v.  HI.  Cent,  R,  Co. 
2  Biss.  178.  See  valuable  case  of  Fisher  v. 
Prowse,  2  Best  &  S.  770. 

The  easement  granted  in  a  dedication  cannot 
be  changed  of  enlarged,  or  the  estate  varied 
from  the  terms  of  the  grant. 

Davenport  v.  Lamson,  21  Pick.  74;  Chandler 
V.  Jamaica  Pond  Aqueduct  Corp.  125  Mass.  550; 
Johnson  V.  Jaqui,  27  N.  J.  Eq.  552. 

Defendant  could  obtain  no  better  right  of 
way  over  the  premises  than  that  which  was 
offered  the  public. 

Tapert  v.  R.  Co.  50  Mich.  267. 

Defendant  could  not  be  clothed  with  immu-* 
nity  from  responsibility  for  damages  that  citi- 
zens mi|^ht  sustain  in  consequence  of  the  exer- 
cise by  It  of  the  privilege  granted  to  it. 

Bait,  <fe  P.  R.  Co.  V.  Fiftit  Baptist  Church, 
108  U.  8.  882  (27  L.  ed.  744);  Cogswell  v.  JST.  F. 
etc.  R.  Co,  4  Cent.  Rep.  225,  103  N.  Y.  10; 
Atlantic  &  P.  Teleg.  Co.  v.  Chicago  etc.  R.  Co, 
6  Biss.  158;  Myers  v.  St.  Louis,  82  Mo.  367; 
Sfuichy  V.  Kamas  City  Cable  R.  Co,  13  West. 
R€p.  653,  94  Mo.  574;  Pa.  R.  Co.  v.  Angel,  5 
Cent.  Rep.  86,  41  N.  J.  Eq.  816;  Julia  Bldg. 
Asso.  V.  Bell  Teleph.  Co.  13  Mo.  App.  482; 
Board  of  Trade  Teleg.  Co.  v.  Barnett,  107  HI. 
507. 

Neither  the  Legislature  nor  the  city  intended 
to  authorize  defendant  to  appropriate  the  prop- 
erty of  plaintiff  without  paying  just  compen- 
sation therefor. 

Cape  Girardeau  Road  Co.  v.  Ren f roe,  58  Mo. 
265;  WiHiams  v.  Natural  Bridge  Road  Co.  21 
Mo.  580;  Indianapolis  etc.  Road  Co.  v.  Belt  R. 
Co.  8  West.  Rep.  544.  110  Ind.  5;  High,  In- 
junctions, g  635. 

The  Legislature  by  a  grant  in  general  terms, 
applicable  alike  to  all  railroad  companies,  con- 
ferring on  them  only  the  right  to  cross  a  rail- 
road, did  not  give  defendant  any  such  right  as 
it  claims. 

Re  Buffalo,  68  N.  Y.  167;  St.  Paul  Union 
Depot  Co.  V.  St,  Paul,  30  Minn.  359. 

During  all  the  time  appellant  is  distributing 
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cars  in  its  yard,  the  cars  to  be  distributed, 
whether  many  or  few,  will  occupy  the  pro- 
posed track  in  Fourth  Street,  covering  all  of 
respondent's  tracks;  and,  for  whatever  time 
nsiay  be  required  to  distribute  them,  these 
cars  shall  be  moved  back  and  forth  across  re- 
spondent's tracks,  leaving  them  at  no  time  dur- 
ing such  distribution  free  for  respondent's  use. 
This  cannot  be  done. 

Turner  v.  Holtzman,  54  Md.  148;  Pittsimrqh 
Junction  R.  Co's  App.  4  Cent.  Rep.  263,  122 
Pa.  511 :  Boston  R.  Co.  v.  Lowell  R.  Co.  124:  Mass. 
368;  Bickok  v.  Bine,  28  Ohio  St.  530;  Coe  v.  xV. 
J.  Midland.  R.  Co.  31  N.  J.  Eq.  159,  160;  ///. 
Cent,  R.  Co,  v.  Chicago  etc.  R,  Co,  11  West.  Rep. 
133,  122  III.  478;  Pa.  R.  Co.  v.  Angel,  5  Cent. 
Rep.  86,  41  N.  J.  Eq.  316;  Rev.  Stat.  1879» 
§  819;  Pittsburg  R.  Co.  v.  Southwest  Pa.  R  Co. 
77  Pa.  178, 177, 178. 

The  law  does  not  vest  in  a  railroad  company 
the  right  to  select  the  point  at  which,  or  to  de- 
termine the  manner  in  which,  a  crossing  shall 
be  made  by  it  over  another  road. 

Mo.  R,  Co.  V.  R.  Co.  10  Fed.  Rep.  603 ; 
St.  Joseph  cfe  D,  C.  R.  Co.  v.  Buciianan  Co. 
Ct.  89  Mo.  489;  Fusz  v.  Spaunhorst,  67  Mo. 
265,  206;  Watson  v.  Pleasant  Twp.  21  Ohio  St. 
667;  Stone  v.  Farmers  Loan  d  T.  Co.  116  U.  S. 
307  (29  L.  ed.  636). 

Neither  the  fact  of  respondent's  damage,  nor 
the  fact  that  such  damage  results  from  a  pub- 
lic use,  is  questioned;  and  these  facts  place  rtr- 
spondent's  property  within  the  protection  of 
the  Constitution. 

See  Edmundson  v.  Pittsburgh,  M.^T.R.  Co, 
1  Cent.  Rep.  868,  111  Pa.  316;  Johnson  v.  Par- 
kersburg,  16  W.  Va.  402;  MoUandin  v.  Union 
Pac.  R.  Co,  14  Fed.  Rep.  394;  Denver  v.  Bayrr, 
7  Colo.  118;  Reardan  v.  San  Francisco,  66  Cal. 
492;  Atlanta  v.  Green,  67  Ga.  886;  Moore  v.  At- 
lanta, 70  Ga.  611;  Blanchard  v.  Kansas  City, 
16  Fed.  Rep.  444;  McElroy  v.  Kansas  City,  21 
Fed.  Rep.  258;  Werth  v.  Springfield,  78  Mo. 
107;  Householder  v.  Kansas  City,  83  Mo.  488; 
Sheehy  v.  Kansas  City  Cable  R.  Co,  13  West. 
Rep.  658,  94  Mo.  574. 

Respondent  was  entitled  to  compensation  for 
the  damages  and  injury  done  to  its  peculiar 
easement,  which,  as  a  railroad  company  own- 
ing and  operating  railroad  tracks  in  the  street, 
it  sustained. 

Rude  V.  St.  Louis,  12  West.  Rep.  238,  93  Mo. 
415;  Sheehy  v.  Kansas  City  Cable  R.  Co.  13 
West.  Rep.  653,  94  Mo.  579;  Ind.  etc.  Road  Co. 
V.  Belt  R.  Co.  8  West.  Rep.  544,  110  Ind.  5; 
R.  Co.  V.  R,  Co.  15  Bradw.  592.  598;  Chica<fO 
etc.  R.  Co.  V.  Englewood  C.  R,  Co,  8  West.  Rep. 
81,  115  111.  375;  Broadwell  v.  Kansas  City^ 
75  Mo.  218;  Parks  v.  Boston,  15  Pick.  203. 

As  the  owner  of  property  abutting  upon  the 
street,  which  it  used  as  its  railroad  yard,  de- 
fendant was  entitled  to  recover  for  any  iniury 
such  property  might  sustain  by  reason  of  the 
construction  and  opefation  of  appellant's  track 
in  the  street. 

Householder  v.  Kansas  City,  88  Mo.  488;  UV/Z- 
iams  V.  Natural  Bridge  Plank  Road  Co.  21  Mo. 
582;  Hannibal  Bridge  Co.  v.  Schaubacher,  57 
Mo.  584:  Miss.  cD  R.  R.  Boom  Co.  v.  Patterson,  9S 
U.  S.  409  (25  L.  ed.  20Sy,WyandotU  etc.  B.  CkK 
V.  Waldo,  70  Mo.  629. 

A  legislative  intent  to  subject  lands  devoted 
to  a  public  use  already  in  exercise,  will  not  be 
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implied  from  the  gift  of  the  power  made  in 

general  terms. 
AWany  Northern  E.  Co.  v.  Broumell,  24  N. 

Y.  950;  Be  Buffalo,  68  N.  Y.  167;  St.  Paul 

Union  Depot  Co.  v.  St.  Paul.  80  Minn.  859;  N.  J. 

Souttiern  R.  Co.  v.  Long  Branch  Comrs.  89  N.  J. 

L.  2S;  Bridgeport  v.  If.  Y.  eU.  B.  Co.  86  Conn. 

255;  Baltimore  etc.  B.  Co.  v.  North,  1  West. 

Rep.  469,  103  Ind.  486;  State  v.  Montdair  B. 

Co.  35  N.  J.  L.  328;  Be  Boston  &  A.  B.  Co.  58 

N.  Y.  574;  St.  Louis  etc.  B.   Co.  v.  Ul  Blind 

Ind.  43  111.  805;  Com.  v.  Old  Colony  A  F.  B. 

R.  Co.  14  Gray,  95;HbuMtonic  B.  Go.  v.  Lee  db 

n.  R.  Co.  118  Mass.  391. 
As  to  the  right  to  iniunctive  relief,  see — 
Mo.  etc.  B.  Co.  V.  Texas  &  St.  L.  B.  Co.  10 

Fed.  Rep.  497;  EidemUler  7.  Wyandotte,  2  Dill. 

a76;  Fort  Worth  etc.  B.  Co.  v.  Queen  City  B.  Co. 

9  S.  W.  Rep.  94;  Pitt^mrgh  Junction  B.  Co's 

App.  4  C«nt.  Rep.  263,  122  Pa.  511;  Boston  cfe 

M.  R.  Co.  V.  lAneell  it  L.  B.  Go.  124  Mass.  368; 

Montana  Cent.  B.  Co.  v.  Helena  db  B.  M,  B. 

Co.  6  Mont.  416;  Citizenff  Coach  Co.  ▼.  Camden 

Horse  B.  Co.  33  N.  J.  Eq.  267;  St.  Paul  Union 

Depot  Co.  v.  St.  Paul,  30  Minn.  ^59;  Pa.  B.  Co. 

V.  Angel,  5  Cent.  Rep.  86,  41 N.  J.  Eq.  816;  Pa. 

R.  Co*s  App.  93  Pa.  150;  CogsiceU  v.  N.  T.  N 

H.  dt  H.  B.  Co.  4  Cent.  Rep.  226,  103  N.  Y.  10; 

McElroy  v.  Kansas  City,  21  Fed.  Rep.  261 ;  Du- 

bach  V.  Hannibal  db  St.  J.  B.  Co.  4  West.  Rep. 

C88,  89  Mo.  483;  High,   Injunctions,  §  635; 

Carpenter  v.  Orisliam,  59  Mo.  247;  Leslie  v.  St. 

Lc/ma,  47  Mo.  476;  Turner  v.  StewaH,  78  Mo. 

480;  McPiks  V.  West,  71  Mo.  199;  State  v.  St. 


Louis  etc.  B.  Co.  86  Mo.  288;  St.  Louis  B.  Co.  v. 
Northwestern  St.  L.  B.  Co.  69  Mo.  65;  Spring- 
field B.  Co.  V.  Springfield,  85  Mo.  674:  Belcher 
Sugar  Bef.  Co.  v.  St.  Louis  Grain  Elevator  Co. 
82  Mo.  121;  Cummings  v.  St.  Louis,  7  West. 
Rep.  274.  90  Mo.  259. 

Brace»  «/.,  delivered  the  opinion  of  the 
court: 

This  is  an  appeal  from  a  decree  of  the  Cir- 
cuit Court  of  Buchanan  County,  enjoining  the 
defendant  from  entering  upon,  or  interfering 
with,  plaintiif's  several  railroad  tracks,  as  now 
constructed  and  operated,  on,  over,  and  across 
Fourth  Street,  in  the  City  of  St.  Joseph. 

The  defendant  at  the  time  of  the  filing  of  the 
petition  was  engaged  in  constructing  its  track 
on  Fourth  Street, '"was  approaching  the  tracks 
of  plaintiff,  and  purposed  crossing  them,  claim- 
ing the  right  to  do  so  by  virtue  of  an  ordinance 
of  the  City  of  St.  Joseph  duly  passed  and  ap- 
proved January  7,  1887,  granting  it  "the  priv- 
ilege of  laying  down,  constructing,  using  and 
maintaining  forever  along  Fourth  Street  a 
single  railroad  track  from  the  south  line  of 
Sacramento  Street  to  the  north  line  of  Lafayette 
Street." 

The  following  map  or  diagram  represents  the 
relative  situation  of  the  grounds  of  the  con- 
testants, the  tracks  of  plaintiff  as  established 
and  operated,  and  the  points  of  their  crossing 
by  the  proposed  track  of  the  defendant.  The 
plaintiff's  grounds  and  tracks  are  in  yellow, 
and  the  defendant's  in  red. 


It  will  be  observed  from  the  map  that  the  de- 
fendant proposes  to  cross  six  of  the  plaintiff's 
tracks  on  Fourth  Street,  and  that  at  the  points 
of  crossing  the  plaintiff  is  the  owner  of  the 
property  abutting  said  street  on  each  side 
thereof.  Prior  to  September,  1878,  the  plaint- 
iff was  the  absolute  owner  also  of  the  strip  of 
^und  between  its  said  abutting  premises,  de- 
signated on  the  map  as  **Fourth  Street,"  with 
its  several  tracks  as  located  thereon,  and  was 
3L.RA. 


operating  the  said  several  tracks  in  its  business 
as  a  common  carrier  of  passengers  and  freight, 
in  connection  with  its  tracks  on  its  adjoining 
property, of  which  the  street  then  formed  a  part. 
At  the  September  Term,  1878,  of  the  Circuit 
Court  of  Buchanan  County,  in  a  proceeding  in- 
stituted by  the  City  of  St.  Joseph  against  the 
plaintiff  herein,  to  condemn  property  for  the 
extension  of  Fourth  Street,  in  said  city,  brought 
to  said  court  by  appeal  from  the  mayor's  court. 
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the  following  decree  was  rendered  and  entered 
of  record  in  said  circuit  court: 

**The  City  of  8t,  Joseph  vs.  Tlie  Eansas  dtp, 

St.  Joseph  d  Council  Bluffs  Railroad  Com- 

pany.    Appeal. 

"This  case  is  submitted  to  the  court  without 
the  intervention  of  a  jury,  and  by  agreement  of 
the  parties  the  court  assesses  the  damages  to 
defendant,  for  and  on  account  of  the  matters 
alleged  in  plaintiff's  petition  herein,  at  f  1.  It 
is  therefore  considered  bj  the  court  that  de- 
fendant recover  of  plaintiff  one  dollar,  and  its 
costs  before  the  mayor  in  the  condemnation 
proceedings,  and  the  plaintiff  recover  of  de- 
fendant afl  costs  of  the  appeal.  And  it  is  or- 
dered, adjudged  and  decreed  that  the  right  of 
way  through  the  lands  of  defendant  for  the  ex- 
tension of  Fourth  Street,  as  prayed  in  said 
petition,  be  and  hereby  is  vested  in  the  plaint- 
iff, said  right  of  way  being  bounded  as  fol- 
lows" (here  follows  a  description  of  the  ground 
of  plaintiff  embraced  within  said  street  includ- 
ing the  land  at  the  crossing  in  controversy); 
and  then  proceeds:  "Said  defendant  shall  have 
the  right  to  keep  and  maintain  its  present  tracks 
and  switches  upon  said  lands,  and  shall  have 
the  right  to  construct  such  other  tracks, 
switches  and  turnouts  upon  said  land  and 
across  said  street  when  opened,  as  it  may  deem 
necessary  for  the  transaction  of  its  business, 
subject  to  such  grades  as  may  be  established 
by  the  city  upon  said  street." 

The  plaintiff  since  the  rendition  of  the  fore- 
going decree  has  continued  to  use  and  operate 
tiiese  tracks  across  Fourth  Street  the  same  as 
before.  The  ground  before  and  since  the  ex- 
tension of  said  street  through  it,  is  denominated 
by  the  witnesses  the  "Middle  Yard,"  and  is 
used  as  a  freight  distributing  yard,  in  addition 
to  its  use  as  a  roadway  for  plaintiff's  trains, 
both  passenger  and  freight.  Its  use  and  how 
that  use  will  be  affected  by  the  operation  of 
defendant's  proposed  track  may  be  appreciated 
from  the  following  condensed  statement  of  the 
testimony  of  one  of  the  witnesses  read  with 
reference  to  the  foregoing  map: 

W.  F.  Daily  testified:  "That  be  wa^  yard- 
master  in  charge  of  plaintiff's  St.  Joseph  yards, 
and  as  such  had  charge  of  their  operation; 
that  plaintiff  has  two  freight  depots  west  of 
Fourth  Street  and  north  of  the  point  shown  on 
the  map— one  at  the  foot  of  Third  Street  and 
one  at  the  foot  of  Second  Street,  200  or  800 
feet  apart;  that  the  middle  yard  lies  between 
Mitchell  Avenue  and  Lafayette  Street,  north 
and  south;  that  the  north  track  in  the  middle 
yard  leads  to  the  gashoupe  for  loading  and  un- 
loading their  cars;  the  next  track  is  a  team 
track;  the  next  a  transfer  track,  used  for  mak- 
ing transfers  to  and  from  the  Hannibal  &  St. 
Joseph  Railroad;  the  next,  the  main  line  paa* 
senger  track  to  the  Union  depot;  the  next  two, 
eam  tracks  for  loading  and  unloading  cars 
with  teams;  that  the  next  track  leads  to  the 
Badger  Lumber  Company's  yards,  used  for 
loading  and  unloading  cars,  and  for  storing 
transfers;  then  there  are  two  spurs  running 
into  the  other  yard;  also,  that  there  is  a  main 
line  passenger  track  leading  to  the  round  house, 
used  for  specials,  and  to  go  to  the  Consolidated 
Tank  Line  Company  and  the  Anheuser-Busch 
Brewing  Company,  also  used  for  storing  cars. 
8L.R.A. 


Then  comes  a  freight  track,  used  for  freight 
trains  going  to  and  coming  from  the  round 
house,  and  forswitchingpurposes;  also  a  track 
for  storing  transfers,  and  doing  work  for  the 
Barber  Asphalt  Company.  West  of  Fourth 
Street  there  are  tracks  leading  to  the  electric 
light  works,  and  two  tracks  west  of  same,  used 
for  unloading  and  storing  cars.  The^  consti- 
tute the  tracks  of  the  middle  yard.  All  trains 
of  plaintiff  pass  through  this  middle  yard  on 
some  of  the  tracks  named.  The  regular  trains 
consist  of  twelve  passen^r  and  twelve  freight ' 
trains.  All  freight  trains  on  plaintiff's  road 
are  stopped  at  a  place  designated  as  the  round 
house  yard,  about  one  mile  south  of  the  south 
end  of  the  middle  yard,  where  the  yard  master 
receives  them,  and  all  trains  are  made  up  at 
that  place.  These  cars  are  all  taken  to  the 
middle  yard,  and  are  there  separated  and  set 
for  the  different  transfers,  and  unloading  and 
loading  tracks  and  freight  houses;  and  aU  cars 
receiv^  from  or  delivered  to  other  roads,  ex- 
cepting the  Rock  Island,  are  received  at  and 
delivered  from  the  middle  yard.  All  plaintiff's 
main  tracks,  and  all  tracks  connecting  the  dif- 
ferent yards  of  plaintiff  in  St.  Joseph,  run 
through  the  middle  yard,  and  across  Fourth 
Street  at  the  point  in  controversy." 

The  witness  further  testified: 

Q.  Supposing,  Mr.  Daily,  that  this  (the 
ground  of  the  St.  Joseph  Terminal  Railroad 
Company)  represents  the  yard  of  the  St.  Joseph 
Terminal  Company  as  it  is  to  be  built  on  this 
ground  between  Lafayette  Street  and  Pattee 
Street;  state  to  the  court  the  effect  which  the 
operation  of  the  yard  would  have,  if  any, 
upon  the  operation  of  the  middle  yard  of  de- 
fendant's road. 

A.  Well,  if  this  Terminal  Company's  yard 
was  worked  to  its  full  capacity  as  it  ui  shown 
on  the  map,  it  would  damage  this  (plaintiff) 
middle  yard  one  half  if  not  more;  the  damage 
would  be  caused  by  impeding  and  delaying  fts 
trains  in  crossing  Fourth  Street." 

A  register  of  the  time  the  Fourth  Street  cross- 
ings were  occupied  by  plaintiff's  trains,  kept 
for  six  days — August  17-38,  1887— showed  that 
*its  trains  were  on  the  crossing  on  an  average 
some  indefinite  time  during  thirteen  and  a  hdf 
hours  out  of  every  twenty-four. 

Beside  the  condemnation  proceedingsin  whidi 
the  foregoing  decree  was  rendered,  another  suit 
had  been  instituted  by  the  City  of  St.  Joseph 
against  the  plaintiff  in  said  circuit  court,  and 
on  the  trial  in  this  case  the  defendant  offered 
to  prove  "that  a  suit  for  $90,000  was  brought 
by  the  city  against  the  Kansas  City,  St  Joseph 
&  Council  Bluffs  Railroad  for  the  failure  to 
perform  an  agreement  to  locate  their  machine 
shops,  round  houses  and  other  buildings  at  this 
station  inside  the  corporate  limits  of  the  City 
of  St.  Joseph;  that  that  suit  was  compromised 
with  this  condemnation  suit  as  one  suit;  that 
the  release  by  the  city  of  the  claim  upon  whicli 
this  suit  was  brought,  every  portion  of  it,  ex- 
cept $1,500,  was  a  part  of  the  consideration 
for  which  the  Kansas  City,  St..  Joseph  &  Coun- 
cil Bluffs  Railroad  Company  surrendered  the 
land  now  in  question  to  the  city. 

To  the  introduction  of  this  evidence  the 
plaintiff  objected,  and  its  objection  was  8u&> 
tained  by  the  court. 

By  the  Constitution  and  laws  of  this  State 
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railways  are  public  highways,  and  railroad 
compttbies  common  carriers  thereof;,  and  every 
railroad  company  has  the  right  to  construct 
and  opente  its  road  between  any  points  in  this 
State;  and  with  its  road  to  intersect,  connect 
with  and  cross  any  other  railroad  (Const,  art. 
13,  §§  13,  14,  Rev.  Stat.  1879,  §  819),  and  to 
construct  its  road  across,  along  or  upon  any 
street  with  the  assent  of  the  corporate  author- 
ities of  the  city  in  which  such  street  is  situate. 
Rev.  Stat.  1879,  |  765. 

The  exercise  of  these  rights  is,  however,  sub- 
ject to  the  limitation  in  the  Constitution  that 
* 'Private  property  shall  not  be  taken  or  damaged 
without  compensation,  and  such  compensation 
roust  be  ascertained  and  paid  to  the  owner,  or 
into  court  for  the  owner,  before  the  property 
shaU  be  disturbed,  or  the  proprietary  rights  of 
the  owner  therein  devested.  Const,  art.  2, 
§21. 

The  manner  in  which  such  compensation  is 
to  be  ascertained  is  prescribed  in  the  fifth  para- 
graph of  section  765,  Revised  Statutes  1879, 
where  one  railroad  company  proposes  to  cross 
with  its  track  at  any  point  in  its  route,  the  track 
of  another  railroad  company  &n  t/ie  grounds  of 
such  other  railroad  company,  and  the  two  cor- 
porations cannot  asree  on  the  amount  of  such 
oompensation,  or  the  points  or  manner  of  such 
croastng. 

Where  one  railroad  crosses  another  in  a  pub- 
lic street  private  property  is  not  necessarily 
taken,  ana  therefore  no  provision  is  made  for 
ascertaining  the  amount  of  damages  for  prop- 
erty taken  m  such  cases;  and  in  a  city  of  the 
second  class,  as  in  this  case,  the  power  to  deter- 
mine the  points  and  manner  of  crossing  is 
vested  In  the  mayor  and  common  council.  Rev. 
Stat  1879,  §  4644,  pp.  9,  84. 

8o  far  as  we  are  advised,  no  law  has  yet  been 
enacted  by  the  Legislature  prescribing  the  man- 
ner in  which  the  amount  of  compensation  shall 
be  ascertained  and  paid  to  the  owner  of  private 
property  damaged,  but  not  appropriate  to  a 
public  use.  The  constitutional  provisions  being 
probibitiye  power,  however,  of  such  damage 
ontn  the  ataKrant  of  compensation  shall  be  as- 
obtained  b^  a  jury,  or  board  of  commission- 
ers, and  paid  to  the  owner  or  into  court  for  the 
owner,  must  be  held  to  be  self  enforcing;  and 
a  court  of  equity  would  enjoin  one  who  pro- 
poses continuously  to  damase  private  property 
for  a  public  use  without  havmg  first  made  com- 
pensation to  the  owner— at  least,  until  such  court 
bad  caused,  by  a  board  of  commissioners  or  a 
jury  as  is  contemplated  by  the  Constitution,  the 
amount  of  such  compensation  to  be  ascertained 
and  paid  to  the  owner,  or  brought  into  court 
for  him. 

In  this  case  the  defendant  company  in  its  an- 
swer thus  states  its  purposes: 

''That  at  the  time  of  the  filing  of  the  petition 
herein  this  defendant  was  constructing,  and 
intending  to  construct,  its  said  railroad,  alouff 
and  upon  said  street,  upon  the  grade  of  saia 
street,  in  a  careful  manner,  so  as  not  to  inter- 
rapt  or  interfere  with  travel  thereon,  and  in  so 
constructing  its  said  road  intended,  when  it 
should  become  necessary,  to  build  and  con- 
struct the  same  across  plaintifTs  tracks  on  said 
street,  by  placing  therein  the  most  modem 
frogs  and  appliances  for  such  crossings,  of  such 
codStmction  that  the  same  Ai^otiTd  not  interfere 
S  Lu  B.  A. 


with,  injure  or  in  any  manner  affect  the  opera- 
tion or  maintenance  of  plaintiff's  said  tracks.'' 

The  general  question  to  be  determined  is.  Will 
the  carrying  into  execution  of  this  purpose  of 
laying  its  track  in  said  street  in  the  manner 
stated,  and  operating  its  cars  thereupon  in  the 
transaction  or  its  budness  as  a  common  carrier, 
damage  the  private  property  of  the  plaintiff? 

There  is  no  (question  of  the  appropriation  of 
such  property  in  the  case;  for,  although  the 
plaintiff,  as  the  owner  in  fee  of  the  two hlocks 
abutting  on  each  side  of  Fourth  Street  at  the 
point  of  crossing,  with  all  the  appurtenances 
thereto  belonging,  is  the  owner  in  fee  of  the 
soil  over  which  said  street  is  located,  subject 
only  in  such  a  public  easement  as  the  city  ac- 
quired by  virtue  of  the  decree  recited,  and  of 
the  tracks  located  across  said  street,  it  is  not 
suggested  that  the  defendant's  operations  will 
disturb,  or  for  that  matter  damage,  any  of  this 
corporeal  property. 

'The  damage,  if  any,  must  be  to  some  incor- 
poreal, private  property  of  the  plaintiff;  and  it 
IS  claimed  that  the  plaintiff  has,  if  we  appre- 
hend correctly  the  argument  of  counsel,  two  of 
such  items  oi  property  that  will  be  damaged  by 
the  construction  and  operation  of  defendant's 
road  across  its  tracks:  jir9t,  theeasement  which 
it  has  in  said  street  as  an  abutting  proprietor; 
and  »eoond^  the  easement  which  was  reserved 
to  it  in  the  decree  in  the  condemnation  pro- 
ceeding. 

As  to  the  first  of  these  rights,  it  may  be  said, 
if  by  virtue  of  that  decree  Fourth  Street,  as 
located  across  the  plaintiff's  property,  became  a 
"  public  street,"  in  the  usual  and  oidinary  ac- 
ceptation of  the  term,  and  as  used  in  the  stat- 
ute, then  the  plaintiff's  easement  therein  as  an 
abutting  proprietor  can  in  no  way  be  dama^d 
by  the  construction  of  defendant's  road,  since 
during  its  construction  it  is  not  proposed  to  dis- 
turb plaintiff's  passway ;  and  afterwards  it  will 
have  the  same  free  and  unobstructed  use  of  the 
street  as  it  had  before,  by  the  same  vehicles, 
drawn  upon  the  same  tracks,  and  everyone  that 
desires  will  have  the  same  unobstructed  ingress 
\o  and  egress  from  the  plaintiffs  abutting  prem- 
ises that  they  had  before. 

The  only  damage  that  can  be  conceived  of, 
or  that  is  sugges^d,  to  such  easement,  must 
flow  from  the  operation  by  the  defendant  of  its 
track  in  the  street  in  its  business,  and  the  delay 
plaintiffs  trains  at  times  will  be  subjected  to  in 
crossing  the  street  by  reason  of  the  occupation  in 
the  street  by  the  defendant's  trains  of  the  same 
space  at  which  it  desires  to  and  can  alone  cross 
with  its  trains.  But  that  space  being  in  a  pub- 
lic street,  tiie  defendant's  tracks  having  been 
authorized  to  be  laid  by  the  city,  its  use  by  the 
defendant  for  the  purposes  of  passing  to  and 
fro  over  it  with  its  trains  is  a  legitimate  use, 
belonging  to  the  defendant  company,  as  well 
as  to  the  plaintiff,  in  common  with  every  other 
citizen  desirous  of  passing  oyer  it  with  his  ve- 
hicles; and  the  damage  caused  by  such  delay 
is  of  the  same  character  as  that  suffered  by 
every  traveler  on  a  public  highway  whose 
movements  are  retarded  by  those  of  another 
traveler  on  the  same  highway—is  not  peculiar 
to  an  abutting  proprietor,  although  by  reason 
thereof  he  may  more  frequently  have  use  for 
and  be  more  frequently  delayed  in  his  moye- 
ments  in  the  street  than  other  citizens;  and  the 
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damage  resulting  from  such  delay  and  incon- 
venience is  not  the  subject  of  compensation, 
within  the  meaning  of  article  2,  section  21,  of 
the  Constitution. 

This  brings  us  to  the  consideration  of  the 
particular  and  controlling  question  in  the  case, 
and  that  is,  Has  the  plaintiff  company,  by  virt- 
ue of  the  decree  entered  in  the  condemnation 
proceedings,  a  private  property  in  that  part  of 
Fourth  Street  which  runs  through  its  premises, 
other  than  the  fee  in  the  soil,  and  the  tracks 
which  are  located  thereon,  upon  which  we  have 
seen  the  defendant  company  proposes  to  im^se 
only  such  servitude  as  they  are  subject  to  in  a 
public  street,  which  would  be  damaged  by  the 
operations  of  the  defendant's  proposed  railroad 
tracks;  in  other  words,  has  the  plaintiff  a  right 
of  passway  in  that  street,  private  and  peculiar 
to  itself,  not  shared  in  by  the  general  public? 
If  so,  then  it  has  private  property  that  may  be 
damaged  by  the  operation  of  defendant's  track. 
If,  on~  the  other  hand,  it  has  only  a  right  of 
passway  in  the  street  in  common  with  every 
other  citizen,  then  it  has  no  private  property 
to  be  damaged  by  the  exercise  by  the  defend- 
ant of  its  common  right  of  passway  conferred 
upon  it  by  the  laws  of  the  State  and  the  ordi- 
nance of  the  city. 

This  question  can  be  determined  only  by  the 
terms  of  the  decree;  and,  as  upon  its  construc- 
tion the  evidence  offered  by  the  defendant  as 
to  the  consideration  which  led  to  the  agree- 
ment by  the  parties  to  those  terms  would  shed 
no  light,  we  find  no  error  in  the  action  of  the 
court  in  sustaining  the  objections  of  theplain^ 
iff  to  its  admission,  nor,  on  the  other  hand, 
will  we  be  aiiy  better  enabled  to  understand 
those  terms  from  a  consideration  of  the  fact 
that  the  damage  for  the  right  of  way  was  as- 
sessed, by  agreement,  at  the  sum  of  f  1. 

"Whatever  rights  the  plaintiff  has  in  the  street 
with  its  tracks,  are  secured  to  it  by  the  terms 
of  the  decree,  whatever  considerations  may 
have  entered  into  the  agreement  of  which  it 
was  the  product.  If  the  proceeding  had  cul- 
minated in  a  judgment  of  condemnation  in 
invitunty  in  the  usual  and  ordinary  way,  and 
at  the  same  time  or  thereafter  the  city  had  giv- 
en permission  by  ordinance  to  the  plaintiff  to 
lay  down  its  tracks  in  the  street  for  the  pur- 
poses of  its  business,  and  thereafter  had  given 
a  like  permission  to  the  defendant  company, 
there  could  be  no  question  that  the  rights  of 
each  would  be  equal  and  co-ordinate  in  the  use 
of  the  street,  and  that  the  rights  of  both  would 
be  co-ordinate  only  with  the  equal  right  of  ev- 
ery other  citizen  to  the  use  of  the  street  as  a 
public  highway;  and  there  would  be  no  ques- 
tion in  the  case,  and  no  case. 

It  must  be  conceded  that  the  clause  in  the 
decree  dedicating  or  condemning  the  ground 
to  public  use  is  as  broad  and  comprehensive  as 
if  the  proceeding  had  culminated  in  such  a 
judgment,  and  that  the  reservation  from  pub- 
lic use  of  a  private  right  of  way  across  said 
street  from  which  the  public  could  be  exclud- 
ed, or  to  which  the  use  of  the  public  could  be 
subordinated  by  the  plaintiff,  would  be  incon- 
sistent with  such  a  draication. 

It  may  also  be  conceded,  for  the  purposes  of 
this  argument  only,  however,  that  the  city  had 
the  power  to  accept  a  limited  dedication  to  the 
public  use,  subordinate  to  such  private  use; 
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yet  such  a  reservation,  being  inconsistent  with 
the  clause  of  unlimited  dedication  in  the  de- 
cree, ought  to  appear  in  plain  and  unmistak- 
able terms,  to  warrant  the  construction  that 
such  is  the  meaning  of  the  reservation  clause, 
and  such  a  construction  ought  not  to  be  adopt- 
ed if  any  other  reasonable  one  can  be  placed 
on  it  consistent  with  the  terms  of  the  decree 
dedicating  the  street  to  public  use. 

Such  a  construction  ought  to  be  given  to  the 
decree  as  will  give  force  and  effect  to  every 
word  in  it  if  possible,  and  make  the  decree  as 
a  whole  consistent,  effective  and  reasonable. 

Reading  the  decree,  then,  to  this  end,  what 
is  a  fair  construction  of  its  terms?  After  con- 
demning the  right  of  way  for  the  extension  of 
Fourth  Street  through  the  lands  of  the  plaintiff 
as  prayed  for  in  the  petition,  the  decree  pro- 
vides that  the  plaintiff  "  shall  have  the  right  to 
keep  and  maintain  its  present  tracks  and 
switches  upon  said  lands,  and  shall  have  the 
right  to  construct  such  other  tracks,  switches 
and  turnouts  upon  said  land,  and  across  said 
street,  when  opened,  as  it  may  deem  necessary 
for  the  transaction  of  its  business." 

The  riffht  secured  to  the  plaintiff  by  these 
terms  to  keep  and  maintain  its  present  tracks, 
and  to  lay  others  if  necessary  for  the  transac- 
tion of  its  business,  and  to  run  its  trains  on 
such  tracks  in  the  prosecution  of  its  business 
on  or  across  that  part  of  Fourth  Street  de- 
scribed in  the  decree  after  the  same  shall  have 
been  opened  for  public  use,  is  entirely  consist- 
ent with  the  use  of  such  street  as  a  public  high- 
way by  the  general  public,  or  by  any  other 
railroad  company  to  whom  the  city  authorities 
might  grant  permission  to  lay  its  tracks  on  or 
across  said  street.  There  is  not  a  word  or  ex- 
pression in  the  decree  that  would  warrant  the 
inference  that  the  plaintiff  was  to  have  any  pri- 
vate, exclusive  or  superior  right  of  passway, 
either  along  or  across  said  street,  or  any  other 
or  different  ri^ht  therein  thafa  was  attainable 
by  any  other  citizen,  with  the  consent  of  the 
city. 

To  hold  that  there  was  secured  to  the  plaint- 
iff any  risht  in  said  street,  private,  exclusive 
and  peculiar  to  itself,  not  shared  in  by  the  gen- 
eral public  by  virtue  of  this  decree,  is  not  only 
not  warranted  by  anything  expressed  in  the 
decree,  but  would  be  inconsistent  with  and  re- 
pugnant to  the  terms  of  the  decree,  expressly 
condemning  the  property  to  public  use  as  a 
highway. 

It  is  clear,  we  think,  that  the  plaintiff  has 
no  right  of  passway,  either  along  or  acroas 
Fourth  Street,  that  is  private  property;  that  as 
to  such  right  of  passway  it  stands  in  exactly 
the  same  situation  as  the  defendant  does,  or 
any  other  railroad  company  would  whoobtaina 

Sermission  from  the  city  authorities  to  lay 
own  its  tracks  in  that  stieet. 
As  the  defendant  company  has,  under  the  law 
and  the  ordinance  of  the  city,  the  right  to  lay 
down  its  track  on  Fourth  Street,  and  to  cross 
the  tracks  of  the  plaintiff,  first  having  made 
compensation  for  any  private  property  oelong- 
ing  to  plaintiff  that  it  may  be  necessary  to  take 
or  damage  in  so  doing;  and  it  appearing  that 
no  private  property  of  the  plaintiff  will  be  ap- 
propriated or  damaged  by  the  defendant  in  the 
construction  of  its  railway  in  said  street  in  the 
manner  in  which  they  propose  to  constnict  it. 
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or  by  the  operation  of  its  traios  thereon,  and 
that  the  only  damage  plaintiff  can  necessarily 
suffer  by  reason  of  the  construction  and  oper- 
ation by  the  defendant  of  its  tracks  in  said 
street  will  result  solely  from  the  occupation  by 
the  defendant  at  times,  for  its  passing  trains, 
of  a  space  in  said  public  highway  needed  at  the 
same  time  by  plaintiff  for  its  passing  trains — a 
damage  not  private  but  common  to  all  the  pub- 
lic who  may  have  occasion  to  use  the  street, 
occasioned  by  a  public  service  to  which  said 
street  is  legitimately  subject,  and  for  which 


the  plaintiff  is  not  entitled  to  compensation — 
we  see  no  reason  why  the  defendant  should  be 
restrained  from  laying  down  its  tracks  as  it 
proposes  to  do,  in  accordance  with  the  permis- 
sion of  the  authorities  of  the  City  of  St.  Joseph, 
in  said  street. 

The  judgment  of  the  Circuit  Court  is,  there- 
fore, reversed  and  t/ie  cause  remanded,  with  di- 
rections to  tJie  Circuit  Court  to  dismiss  the  bill, 

Ray  and  Blaek,  JJ.,  concur;  Barclay* 
J.,  not  sitting. 


MICHIGAN  SUPREME  COURT. 


Sophia  VANDERLIP 

V. 

City  of  GRAOT)  RAPIDS  et  al,  Appts. 
(....Mich ) 

LKaiiring  tbe  ^ade  of  a  8ti*eet  to  such  a 
height  that  the  eartii  of  the  fill  slides  over  upon 
fidjoiningr  premises  so  far  as  to  cover  up  a  portion 
of  the  owner*s  dwelling  by  tbe  embankment, 
closing  a  door  and  lower  windows,  constitutes  a 
takiofT  of  the  property  within  the  meaning  of  the 
constitutional  provision  requirlngr  Just  compen- 
sation when  private  property  is  taken  for  public 
use. 

2.  The  destmction  of  valiiable  property 
rigbcta  by  raisinfr  the  grade  of  a  street  so  that 
the  dirt  falls  on  adjoining  land  covering  up  a  por- 
tion of  a  dwelling  house,  is  more  than  a  mere 
trespass;  and  an  injunction  may  be  granted  to 
prevent  it  from  being  done  without  compensa- 
tion to  the  owner. 

(February  1, 1889.) 

APPEAL  by  defendants,  from  a  decree  of 
the  Superior  Court  of  the  City  of  Grand 
Rapids,  enjoining  them  from  raising  the  grade 
of  a  certain  street  in  such  a  manner  that  the 
materials  will  slide  over  upon  plaintiff's  prem- 
ises.    Affirmed. 


The  facts  sufficiently  appear  in  the  opinion. 
Messrs.  J.  W.  Ransom  and  M.  J.  Sznilejr* 

for  defendants,  appellants: 

The  city,  by  virtue  of  its  charter,  has  ample 
authority  to  make  the  contemplated  improve- 
ments. 

See  Sess.  Laws  1877,  Local  Acts,  pp.  157, 
158;  Local  Acts  1877,  p.  504;  8  Local  AcU 
1873,  pp.  56-58. 

The  power  to  grade  and  improve  the  streets 
may  be  exercised  from  time  to  time  as  the  wants 
of  the  municipal  corporation  may  require;  and 
unless  the  charter  or  statute  expressly  provides 
a  remedy  for  parties  who  suffer  consequential 
damages  the  corporation  is  not  liable  to  property 
owners  for  such  damages  necessarily  resulting 
from  either  establishing  a  grade  or  changing  an 
established  grade  on  streets. 

See  Dillon,  Mun.  Corp.  §  548;  Tat/lor  v.  8t. 
Louis,  14  Mo.  20;  Hovei/  v.  Mayo,  43  Maine, 
822;  Callender  v.  Marsh,  1  Pick.  418;  Lafayette 
V.  Bush,  19  Ind.  326;  Macy  v.  Indianapolis,  17 
Ind.  267;  Andoter  Turnpike  Co.  v.  Qou'd,  6 
Mass.  40. 

The  Charter  of  Grand  Rapids  (Local  Acts 
'1887,  pp.  509,  510)  provides  that  where  the 
grade  oi  a  street  is  altered  an  adjoining  owner 
who  is  injured  thereby  shall  be  entitled  to  com- 
pensation therefor,  and   gives  the   Superior 


Note.— JBmtnent  domain;  sbatules  eonntrued.        \ 

Statutes  have  been  passed.  In  a  number  of  States, 
ailowinff  damai^es  for  chanires  of  grades.  Colum- 
bus V.  Hjrdraulic  WooUen  Mills,  88  Ind.  435;  Moore 
V.  Atlanta,  70  Ga.  611;  Lane  v.  Boston,  125  Mass.  519; 
Hcaley  v.  New  Haven,  48  Conn.  394;  Wabash  v. 
Alber,  88  Tnd.  428:  Phillips  v.  CouncU  Blulfs,  68 
Iowa,  a78;  Noyes  v.  Mason  City,  53  Iowa,  418;  Ko- 
komo  V.  Mahan,  100  Ind.  242;  GregK  v.  Baltimore,  56 
Md-  256;  Jeisey  City  v.  Central  K.  Co.  4  Cent.  Hep. 
327.  40  N.  J.  Eq.  417:  Hempstead  v.  Des  Moines,  68 
Iowa.  86;  Mills,  Em.  Dom.  9  197,  p.  882. 

In  Wisconsin,  by  special  Act,  the  owner  may  re- 
ceive damages  for  change  of  grade,  if  It  becomes 
necessary  to  altar  the  grade  of  his  lot  to  suit  the 
new  grade.  Tyson  v.  Milwaukee,  60  Wis.  78;  Mills, 
Em.  Dom.  9 197. 

Under  the  Illinois  Constitution,  recovery  of  dam- 
ages may  be  had  where  private  property  sustains 
substantial  damage  by  the  making  of  an  Improve- 
ment public  in  Its  character.  Chicago  v.  Taylor, 
125  U.  &  161  (31  L.  ed.  688). 

The  Introduction  of  the  word  damaged  into  the 
nunofs  Constitution  shows  a  purpose  to  abolish  the 
old  test  of  direct  physical  injury  to  property.  Ibid, 

The  word  injury  in  the  Pennsylvania  Constitu- 
tion, for  which  compensation  must  be  made,  means 
•acta  a  legal  wrong  as  is  the  subject  of  an  action  for 
^  L.  R.  A  • 


damages  at  common  law.    Pa.  R.  Co.  v.  Marohant, 
12  Cent.  Rep.  381, 119  Pa.  641, 21  W.  N.  C.  80a 
What  is  a  taking  f 

"  Taking  "  cannot  be  limited  to  the  absolute  con- 
version of  real  property  to  the  use  of  the  public,  so 
as  not  to  include  cases  where  the  value  is  destroyed 
by  Irreparable  and  permanent  injury  Inflicted  on 
It.  Pumpelly  v.  Green  Bay  Canal  Co.  80  U.  S.  18 
Wall.  166  (20  L.  ed.  567);  Foster  v.  Nat.  Bank,  57  Vt. 
128;  Wilmes  v.  Minneapolis  B.  Co.  29  Minn.  242; 
Mills,  Em.  Dom.  1 80,  p.  110. 

It  includes  not  only  the  appropriation  of  the  land, 
but  also  the  direct  consequences  of  such  appro- 
priation.   Hamilton  Co.  v.  Garrett,  62  Tex.  602. 

Any  permanent  change  in  title,  or  incumbrance 
on  property,  or  exclusion  of  the  owner  from  its 
enjoyment,  is  a  taking.  Cushman  v.  Smith,  84 
Maine,  247. 

A  partial  destruction  or  diminution  in  value  is  a 
taking.    Glover  v.  Powell,  10  N.  J.  Eq.  211. 

A  deposit  of  stone,  rubbish,  sand  or  other  ma- 
terial upon  land,  is  such  a  taking  as  to  require 
compensation.  East  Pa.  R.  Co.  v.  Schollenberger, 
54  Pa.  144. 

Compensation  shall  be  made  for  all  damage  aris- 
ing from  immediate  injury  to  property,  but  not 
for  any  damage  where  there  is  no  legal  Injurv, 
which  is  called  damnum  absque  injuria.    Shrunk  v. 
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Co\2rt  of  Grand  Rapids  exclusive  jurisdiction 
to  hear,  try  and  determine  the  same. 

If  the  statute  prescribes  a  liability  against 
the  corporation  and  points  out  the  remedy,  that 
remedy  alone  can  be  pursued;  but  if  the  statute 
gives  the  ri^ht  and  prescribes  no  specific  rem- 
edy, an  action  may  be  brought  to  recover  dam- 
ages. 

See  N.  T.  v.  Lord,  17  Wend.  286;  Dillon. 
Mun.  Corp.  ^g  759,  782,  788;  Latoell  v.  Wyman, 
12  Cush.  278;  Callender  v.  Marith,  1  Pick.  418; 
Larkin  v.  Saginaw  Go.  11  Mich.  88;  Pontiae  v. 
Carter,  82  Mich.  165;  Baddiff  v.  Brooklyn,  4  N. 
Y.  195;  Smith  v.  Washington,  61  U.  S.  20  How. 
136  (15  L.  ed.  858). 

The  injuiy  in  this  class  of  cases  is  incidental 
to  an  exercise  of  public  authority,  which  in  it- 
self must  be  assumed  to  be  proper,  because  it 
is  had  by  a  public  body  acting  within  its  juris- 
diction, and  not  charged  with  malice  or  want 
of  good  faith.  It  must,  therefore,  be  regarded 
as  an  injury  that  every  citizen  must  contemplate 
as  one  that  with  more  or  left  likelihood  might 
happen. 

Ifeiroit  v.  Beekman,  84  Mich.  125;  A»Mey  v. 
JPcfTt  Huron,  85  Mich.  296;  Lansing  v.  Toolan, 
87  Mich.  152;  Toolan  v.  Laming,  ^  Mich.  815. 
See  Hdgenhueh  v.  Howard,  84  Mich.  8;  Williams 
v.  Detroit,  2  Mich.  560,  6S1\  Henry  v.  Qregory, 
29  Mich.  68;  Youngblood  v.  Sexton,  82  Mich. 
406;  Ttft  V.  Stewart,  81  Mich.  867;  Bennett  v. 
Nieiiols,  12  Mich.  22;  Bay  City  Bridge  Co.  v. 
Van  Etten,  86  Mich.  210;  Buskirk  v.  Strick- 
land, 47  Mich.  889:  J^ykes  v.  Bingleberg,  49 
Mich.  567;  Detaux  v.  Detroit,  Harr.  Ch.  98; 
Blackwood  v.  Van  Vleet,  11  Mich.  252;  Edwards 
V.  Allouet  Min,  Co,  88  Mich.  46. 

There  can  be  no  case  of  equitable  cognizance 
where  there  is  a  plain  and  aidequate  remedy  at 
law. 

Brooklyn  v.  Meserole,  26  Wend.  182;  Heywood 
V.  Buffalo,  14  N.  Y.  534;  Susque/ianna  Bank  v. 
Broome  Go.  25  N.  Y.  812;  Dillon,  Mun.  Corp. 
§  727  and  note  p.  677. 

Where  the  power  given  to  the  city  is  not  ex- 
ceeded, there  is  no  liability  to  the  adjacent 
owner  for  grading  the  whole  width,  and  so 


close  to  his  line  as  to  cause  his  earth  or  fences 
and  improvements  to  fall;  and  the  corporation 
is  not  bound  to  furnish  supports,  or  build  a 
wall  to  protect  it. 

Taylor  v.  St.  Louis,  14  Mo.  20;  St.  Louie  v. 
Ourno,  12  Mo.  414;  Borne  y.  Omberg,  28  Ga.  46; 
Boll  V.  Augusta,  84  Ga.  826;  note  to  Dillon, 
Mun.  Corp,  p.  745. 

Such  a  consequence  is  not  a  taking  of  private 
property  for  public  use  without  providing  com- 
pensation therefor. 

See  Dillon,  Mun.  Corp.  §  784:  Callender  v. 
Marsh,  1  Pick.  418;  Badeliff  v.  Brooklyn,  4  N. 
Y.  195,  205;  Hotey  v.  Mayo,  48  Maine,  822; 
Ernst  V.  Kunkle,  5  Ohio  St.  520;  Andover  Turn- 
pike Co.  V.  GoiUd,  6  Mass.  40;  Boston  v.  Shaw, 
1  Met.  180. 

Messrs.  J.  Edward  Earle  and  Wesley 
W.  Hyde*  for  complainant,  appellee: 

The  encroachment  upon  private  property,  by 
the  earth  of  the  proposed  nil  sliding  out  upoi> 
it  in  the  manner  described,  is  a  taking  within 
the  meaning  of  the  Constitution. 

Dillon.  Mim.  Corp.  8d  ed.  g  990;  Cooley^ 
Const.  Lim.  5th  cd.  p.  671;  Hendershott  v.  Ot- 
tumwa,  46  Iowa,  658. 

A  municipal  or  private  corporation  cannot 
trespass,  encroach  upon  or  invade  private  prop- 
ertv  by  earth,  sand  or  other  artificial  structure, 
or  by  water  or  flooding.  Real  estate  cannot  be- 
actually  invaded  by  superinduced  additions  of 
water,  earth,  sand  or  otner  material.  Such  ac- 
tion is  beyond  the  power  of  the  corporation, 
and  is  a  taking  within  the  meaning  of  the  Con- 
stitution. Property  can  only  be  taken  by  sat- 
isfying all  the  requirements  of  the  law,  and. 
after  full  compensation. 

Pumpelly  v.  Green  Bay  A  M.  Canal  Co,  80* 
U.  S.  13  Wall.  168.  181  (20  I^  ed.  567.  561); 
Northern  Transp.  Co.  v.  Chicago,  99  U.  8.  68i^ 
(25  L.  ed.  836);  Eaton  v.  Boston,  C.dkM.  R  Co. 
51  N.  H.  504;  Ashley  v.  Port  Huron,  86  Mich. 
296;  Grand  Bapids  Booming  Co.  v.  Jartis,  SO* 
Mich.  308;  Ryam.  v.  Brown,  18  Mich.  211; 
Gardner  v.  Newburgh,  2  Johns.  Ch.  162;  Hen- 
dershott V.  Ottumwa,  46  Iowa,  668;  Aurora  v. 
Beed,  57  lU.  80;  Nevins  v.  PeotUi,A\m.  682; 


fiohuylkiU  Nav.  Ck>.  14  Berg.  &  R.  71.  88.  See  also 
Propn.  of  Looks  ftOanalB  v.  Nashua  ft  L.  R.  Go.  10 
Cush.  886. 

Any  Injury  to  the  property  is  a  taUnfr  within  the 
meoniiiflr  of  this  provision.  Mlms  v.  Maoon  R.  Co. 
8  0a.  888;  Desty,  Cal.  Const.  108. 

Damaoes^  immudiaU  and  ecnseqtwntioL 
Although  the  damage  may  be  nominal,  yet  If  It 
be  continued  for  a  sufficient  period  of  time,  and  the 
wrong  doer  may  acquire  a  title  by  advene  posooo 
Blon  or  presumption  of  a  grant,  the  person  whose 
rights  are  violated  may  maintain  an  action  there- 
for without  proof  of  any  other  actual  damages. 
Lund  V.  New  Bedford^  121  Mass.  286:  N.  O.  R.  Co.  v. 
Southern  ft  A.  Teieg.  Co.  68  Ala.  Sll;  MlUs,  Em.  Dom. 
I80,p.  lao. 

The  plaintiff  must  have  suffered  a  special  legal 
damage,  and  it  is  Immaterial  whether  it  is  Im- 
mediate or  consequentiaL  Hughes  v.  Heiser,  1 
Binn.  468. 

An  action  for  consequential  damages  from  the 
construction  of  a  railroad  lies  as  soon  as  the  work 
causing  the  injury  is  undertaken.  0*Brion  v.  Pa. 
B.  Co.  11  Cent.  Bep.  679. 110  Pa.  184, 21  W.  N.  C.  141. 

Injury  to  land,  a  subieet  of  damages. 
Although  no  land  is  taken,  damages  will  be  al 
3L.RA. 


lowed  for  Incidental  injury  resulting  from  excava^ 
tions  on  adjoining  land.  Whittieer  v.  Portland  ft 
K.  R.  Co.  88  Maine,  26;  Alexander  v.  Milwaukee,  16^ 
Wis.  247. 

It  is  not  essential  to  constitute  liability  that  the 
property  be  taken;  Impairing  its  value  or  destroy- 
Ing  it  is  an  exercise  of  the  power  of  eminent 
domain.  Johnton^s  CEise.  8  Ct  CI.  248;  Desty,  F6d» 
Const.  322. 

Serious  interruption  to  the  common  and  neces- 
sary use  of  prepay  will  be  equivalent  to  taking^ 
within  the  meaning  of  the  constitutional  provision^ 
but  remote  and  consequential  injury  will  not  be 
(Pumpelly  v.  Green  Bay  ft  M.  Canal  Co.  80  U.  8. 18 
WalL  166,  20  L.  ed.  667),  as  an  Interruption  to  the 
use  of  property.  Sadler  v.  Langham,  84  Ala.  811; 
Parfaam  v.  Decatur  Co.  Justices,  0  Ga.  841. 

Injury  to  land  is  a  subject  for  compensation;  so 
of  injury  to  water.  Bradley  v.  N.  T.  etc  R.  Co.  21 
Conn.  812;  Denslow  v.  New  Haven  ft  N.  Co.  16  Conn^ 
105. 

Property  means  the  right  of  the  owner  in  rela* 
tlon  to  It^^the  right  of  its  use.  enj03rment  and  dl»> 
poeal.    Dorman  v.  State,  84  Ala.  216. 

Where  the  law  strips  property  of  Its  attribute,, 
the  owner  is  within  this  provision.  Contra  Coela 
R.  Co.  V.  Moss,  28  CbL828:  Napa  Valley  R.  Co.  v^ 
Napa  Co.  80  CaL  485;  Sherman  v.  Buick,  82  Cal.  25fi^ 
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Baddif  v.  Brooklyn,  4  N.  T.  196;  Cumberland 
V.  WiUiaon,  50  Md.  138;  Hay  v.  Cohoes  Go.  2  N. 
Y.  159;  Arimond  v.  Qrtm  Bay  Canal  Co.  81 
Wis.  816;  Bettigrew  v.  EoarmiUe,  25  Wis.  223; 
Bowe  V.  BfrUmouth,  56  N.  U.  291:  //(X^A^^r  ▼. 
New  Uacen  dk  N.  R.  Co.  14  Codd.  146;  Tkurih 
km  ▼.  Se.  Joseph,  51  Mo.  510;  Ooodall  v.  Mil- 
waukfe,  5  Wis.  32;  Bltodet  v.  Cleveland,  10  Ohio, 
159;  Chicago  v.  Tayfcr,  125  U.  S.  161  (31  L.  «1. 
688);  Schneider  v.  Detroit,  40  N.  W.  Rep.  829. 
Without  oondem  nation  proceedings  the  city 
cunot  erect  this  causeway  past  the  front  o*f 
our  lots,  cutting  us  off  from  all  access  to  the 
street,  and  leaving  our  lots  down  in  the  deep 
tkole  as  described,  and  injuring  complainant  in 
the  usual  and  ordinary  enjoyment  of  her  prop- 


hneider  v.  Detroit,  eitpra;  Cooley,  Const. 
Lim.  5th  ed.  671,  674,  note  2  and  cases  cited; 
Grand  Bapide  Booming  Co,  v.  JarvU,  80  Mich. 
808, 819,  m 

If  the  act  of  the  defendants  was  not  a  taking 
of  private  property,  so  as  to  fall  within  the 
constitutional  prohibition,  it  would  be  a  con- 
tinoiDg  trespass  and  an  irreparable  injury,  for 
the  prevention  of  which  complainant  would  be 
entitled  to  the  injunction. 

High,  Inj.  2d  ed.  g^  702,  704,  707.  See 
ShM  V.  Ba$eomman  Lumber  Co.  59  Mich.  24; 
Rifan  y.  Brown,  18  Mich.  196;  Koopman  v. 
BledgeU  (Mich.)  14  West.  Rep.  909,  and  Evans 
▼.  Grand  Bapids,  L.  df  D.  H.  Co,  (Mich.)  18 
West.  Rep.  170. 

The  failure  to  make  or  tender  due  compen- 
sation to  the  owner  of  land,  for  damages  in- 
curred by  taking  his  land  for  the  purposes  of 
a  road  or  street,  will  justify  relief  by  injunc- 
tion at  the  sidt  of  the  property  owner  until  his 
damages  are  properly  adjusted,  or  until  just 
compensation  Is  made  therefor. 

High,  Inl.  2d  ed.  g  578;  Bettigrew  v.  Eoane- 
vUk,  25  Wis.  228;  Gardner  v.  Newburgh,  2 
Johns.  Ch.  162;  8tone  v.  Boeeommon  Lumber 
Co.  59  Mich.  24;  Ryan  v.  Brown,  18  Mich.  196, 
811,  212;  Grand  Banids,  N,  db  L.  8.  R  Co.  v. 
Grand  Bapids  dbLB.Go,\i5  Mich.  265;  Eeane 
V.  GraadsJUmide,  L.  db  D,  B.  Co,  (Mich.)  18 
West.  Rep.  170;  Koopman  v.  EtodneU  (Mich.) 
14  West.  Kep.  909;  Diamond  Match  Co.  v.  On- 
tonagon, 40  N.  W.  Rep.  448. 

And  the  compensation  must  be  paid  or  tend- 
oed  before  the  taking;  and  if  the  government 
proceed  without  taking  these  steps,  its  officers 
and  agents  will  be  restrained  by  injunction. 

%  Kent,  Ck>m.  12th  ed.  p.  889,  note  /,  and 
cases  cited;  Gardner  v.  Newburgh,  supra;  Shel- 
don v.  Kalamazoo,  24  Mich.  3(58;  Marquette,  H. 
^0.  R.  Co.Y.  Houghton  County  Ptobaie  Judge, 
53 Mich.  217;  Diamond  Match  Oo.y.  Ontonagon, 
^N.W.  Rep.  448. 

Lott|^«  /.,  delivered  the  opinion  of  the  court: 
The  bill  is  filed  in  this  cause  for  an  injunc- 
tion to  restrain  the  City  of  Grand  Rapids  and 
the  other  two  defendants,  who  are  contractors, 
from  dumping  or  piling  earth  or  other  mater- 
ia on  the  lots  of  the  complainant,  and  from 
depositing  earth  or  other  material  adjacent  to 
herpremlses  so  that  the  same  wiU  slide  down 
uKreon,  and  also  from  trespassing  upon,  in- 
^vling,  encroaching  upon  or  taking  said  prem- 
ies or  any  part  thereox. 

The  cause  was  heard  in  the  Superior  Court 
«LR.A. 


of  Grand  Rapids  in  chancenr  on  bill  and  an- 
swer; and  on  November  16,  1888,  a  final  decree 
was  entered  as  prayed  in  the  bill. 

The  defendants  appeal. 

The  facts  as  shown  by  the  bill  and  answer 
are  in  brief  as  follows: 

The  complainant  is  the  owner  of  two  lots  in 
the  City  of  Grand  Rapids,  lying  on  the  west 
side  of  College  Avenue,  immediately  north  of 
the  riffht  of  way  of  the  Detroit,  Grand  Haven 
&  Milwaukee  Railway  Company.  These  lots 
have  a  frontage  of  144  feet  on  College  Avenue 
and  extend  iMck  170  feet,  and  for  which  she 
paid,  in  1878,  $900. 

The  answer  admits  the  lots  to  be  worth  $800. 
Here  the  complainant  resides  with  hef  hus- 
band and  children.  The  avenue  has  never 
been  graded  at  this  point  and  follows  the 
natanu  surface  of  the  ground,  and  is  sixty-six 
feet  in  width.  It  is  now  proposed  to  grade  the 
avenue  north,  from  south  of  the  railroad  track 
across  said  track  past  the  lots  of  the  complain- 
ant and  so  on  to  the  northern  limits  of  the 
city. 

At  a  point  some  500  feet  south  of  the  rail- 
road track  up  to  which  the  avenue  is  graded 
the  natural  surface  of  the  ground  and  the 
avenue  thereon  descends  quite  rapidly,  so  that 
in  front  of  complainant's  lots  it  is  twenty-six 
feet  below  the  proposed  grade  at  that  point. 
Then  passing  the  complainant's  lots  the  present 
surface  of  the  avenue  rises  even  more  rapidly 
and  at  a  greater  height  than  it  does  from  her 
lots  south,  so  that  her  lots  lie  in  a  depression 
about  twenty-six  feet  below  the  proposed 
grade  of  the  avenue. 

The  ridse  of  ground  that  crosses  the  avenue 
some  500  feet  north  of  compkinant's  premises 
is  higher  than  the  ridge  south  of  the  railroad 
track,  and  swings  around  the  north  and  west 
sides  of  the  complainant's  lots  and  immediatelv 
at  the  rear  of  the  lots  until  it  meets  the  rail- 
road tracks;  so  that  if  the  city  does  as  it  pro- 
poses—raisp  the  grade  of  College  Avenue 
twenty -six  feet  above  the  present  level  or 
twenty-two  feet  above  the  sills  of  complainant's 
'dw^ttmg  house,  as  the  answer  admits  it  pro- 
poses to  do,  complainant's  lots  will  be  left  in  a 
depression  surrounded  bv  the  embankment  of 
the  avenue  on  the  east,  the  railroad  track  and 
ridge  on  the  south  and  the  northerly  ridge  on 
the  north  and  rear,  and  entirely  cut  off  from 
access  to  the  avenue. 

The  answer  denies  the  allegation  in  the  bill 
that  there  is  no  alley  at  the  rear  of  the  lots,  and 
no  possible  way  to  get  in  or  out  when  the 
avenue  in  the  front  is  graded,  and  charges  that 
there  is  a  public  alley  in  the  rear  of  and  ad- 
joining said  premises  leading  north  to  More 
Street.        • 

But  complainant  claims  that  while  this  is  an 
alley  laid  out  on  the  plat  of  this  part  of  the 
city  on  the  rear  of  said  lots,  it  only  exists  on 
the  drawing,  and  is  a  fancv  sketch  and  cannot 
be  actually  placed  there  without  great  expense 
and  removal  of  a  large  area  of  hilf. 

Upon  the  complainant's  premises  are  situated 
her  dwelling  house  and  barn;  the  house  being 
an  ordinary  two  story  frame  dwelling  house, 
with  kitchen  extension  at  rear,  and  standino^ 
gable  end  to  the  avenue,  the  east  front  or  end 
being  only  twenty-four  feet  and  nine  inches 
from  the  west  line  of  the  avenue;  in  this  east 
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end  of  the  house  windows  are  placed  on  both 
stoiics  looking  upon  the  street. 

On  the  14th  day  of  May,  1888,  the  city  en- 
tered into  a  contract  with  defendants,  Mathew- 
son  and  Eloote,  to  grade  and  improve  College 
Avenue  on  the  unimproved  part,  past  com- 
plainant's property,  according  lo  certain  plans 
and  specillcations,  in  carrying  out  of  which  it 
would  result,  as  the  answer  admits,  that  College 
Avenue  would  be  raised  in  front  of  complain- 
ant's dwelling  twenty -two  feet  above  the  sills 
thereof  and  some  twenty-six  feet  above  the 
level  of  the  front  of  complainant's  lots;  that 
when  so  raised  the  avenue  will  be  of  the  full 
width  of  sixty -six  feet  on  top  of  the  embank- 
ment in  front  of  complainant's  house,  and 
if  the  walls  of  the  embankment  were  to  be 
raised  perpendicularly  the  face  of  the  wall 
would  be  only  twenty-four  feet  and  nine  inches 
distant  from  the  east  end  of  the  house. 

But  by  the  said  contract  and  specifications  it 
is  not  proposed  to  raise  the  avenue  between  re- 
taining walls  so  that  the  embankments  at  the 
present  surface  of  the  ground  will  be  only 
sixty-six  feet  in  width  as  on  the  top;  but  it  is 
proposed  to  raise  it  by  a  fill  of  earth  sixty -six 
feet  wide  on  top  and  slanting  out  on  either  side 
toward  the  bottom  in  conformity  to  the  natural 
slope  of  the  earth  when  so  dumped. 

According  to  the  admissions  of  the  answer 
when  the  fill  is  made  as  proposed  (and  the  work 
was  to  begin  at  once  by  the  terms  of  the  con- 
tract and  to  be  completed  before  August  15, 
1880),  the  earth  of  the  embankment  will  slide 
back  thirty-four  feet  and  nine  inches  over  upon 
complainant's  lots  across  their  east  front  and 
ten  feet  past  the  side  of  her  house,  and  will 
bury  the  east  end  of  her  house  in  the  slope  of 
the  fill  five  feet  and  nine  inches,  measurea  per- 
pendicularly. This  wiU  bring  the  dirt  high 
enough  to  crush  through  the  front  windows  of 
the  first  story  and  flow  in  and  over  the  floor  of 
her  front  room,  besides  taking  and  occupying 
lor  street  purposes,  without  purchasing  the 
same  or  taking  anv  proceedings  to  condemn  it,  a 
strip  of  land  off  the  front  of  complainant's  said 
lot  of  nearly  thirty-five  feet  in  width  and  144 
feet  long. 

The  answer  admits  the  fill  will  also  pass  the 
side  of  complainant's  barn  and  bury  that  (m 
the  front  end  three  feet  and  three  inches;  that 
the  city  has  not  taken  or  begun  any  proceeding 
to  condemn  said  lots,  or  any  part  thereof,  for 
street  purposes,  and  has  not  contemplated  tak- 
ing any  such  proceeding  nor  has  offei^d  to  buy 
the  said  lots  or  any  part  thereof,  or  offered  to 
pay  for  the  same,  or  to  recompense  complain- 
ant for  the  taking,  damage  or  destruction. 

The  theory  of  the  answer  appears  to  be  that 
the  city,  under  its  powers  to  grade  and  improve 
its  streets,  has  the  right  to  raise  the  grade  of 
College  Avenue  in  front  of  complainant's  lots 
to  the  height  of  the  proposed  grade,  and  that 
if  in  doing  so  the  earth  slides  over  upon  com- 
plainant's land  even  to  the  extent  stated  above, 
It  is  an  incident  to  the  improvement  of  the 
street,  and  the  damages  if  anv,  suffered  by  the 
complainant,  are  consequential  and  such  that 
she  has  no  remedy  for;  that  the  filling  in  of  the 
avenue  opposite  said  premises  in  the  manner 
proposed  is  not  a  taking  of  private  property  ad- 
Joining  for  public  use,  and  that  the  city  is  not 
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required  to  take  proceedings  to  condemn  the 
same. 

The  defendants  contended  that  the  City  of 
Grand  Rapids  by  virtue  of  its  charter  has  ample 
authority  to  make  the  contemplated  improve- 
ments. 

Section  1  title  6  of  the  Charter  (Local  Acts 
1877,  pp.  157,  158),  provides:  "The  common 
council  shall  have  the  care  and  supervision  of 
the  highways,  streets,  bridges,  lanes,  allevs, 
parks  and  public  grounds  in  said  city;  and  it 
shall  be  their  duty  to  give  directions  for  the 
repairing,  preserving,  improving,  cleansing 
and  securing  of  such  highways,  streets,  brid^, 
lanes,  alleys,  parks  and  public  grounds  and  to 
cause  the  same  to  be  I'epaired,  cleansed,  im- 
proved and  secured  from  time  to  time  as  may 
be  necessary;  to  regulate  the  roads,  streets, 
highways,  lanes,  parks  and  alleys  already  laid 
out,  or  which  may  be  hereafter  laid  out,  and 
to  alter  such  of  them  as  they  shall  deem  in- 
convenient." 

Section  2  of  title  6  (Local  Acts  1887,  p.  504) 
provides:  "The  board  of  public  works  of  said 
city  shall  have  power  and  are  empowered  to 
grade,  gravel,  raise,  level,  repair,  amend,  pave 
or  cover  with  broken  or  pounded  stone,  plank 
or  other  material  all  streets,  alleys,  lanes,  high- 
wavs,  public  g:rounds  or  sidewalks  in  said  city 
and  such  designated  portions  of  any  street, 
alley,  lane  or  highway  in  said  city  as  the  com- 
mon council  by  a  majority  vote  of' all  the  mem- 
bers elect  shall,  b^  resolution,  declare  to  be  a 
necessary  public  improvement." 

It  also  provides  in  section  6  of  the  Act  or- 
ganizing said  board  of  public  works  (Local 
Acts  1873,  vol.  3,  pp.  56,  58):  ''Said  board  of 
public  works  is  hereby  empowered  to  deter- 
mine and  establish  the  grade  lines  of  all  streets, 
highways,  lanes,  alleys,  sidewalks  and  public 
grounds  in  said  city  and  to  locate  all  necessary 
sewers,  drains,  culverts,  vaults,  arches  and 
bridges,  wells,  pumps  and  reservoirs  in  said 
city;  to  cause  to  be  graded,  graveled,  pared. 
planked  or  covered  with  other  materials  all 
such  streets,  highways,  lanes,  alleys,  sidewalks 
and  public  grounds  in  said  city;  and  to  con- 
struct all  such  main  and  lateral  sewers,  drains, 
culverts,  vaults,  arches  and  bridges,  wells, 
pumps  and  reservoirs  in  said  citv  as  tiie  Com- 
mon Council  of  the  City  of  Grand  Rapids  shall 
by  resolution  declare  to  be  necessary  improve- 
nients." 

It  is  contended  by  counsel  for  the  dcf endant« 
that  the  law  is  settled  that  unless  the  charter 
or  statute  authorizing  the  corporation  to  pro- 
ceed with  such  improvements  expressly  pro- 
vides a  remedy  for  parties  who  suffer  conse- 
quential damages,  the  corporation  is  not  liable 
to  property  owners  for  such  consequential 
damages,  necessarily  resulting  from  either  es- 
tablishing a  grade  or  changing  an  established 
grade  on  streets.  And  if  the  Legislature  gives 
or  provides  a  remedy  in  such  cases  that  remedy 
alone  can  be  pursued. 

In  support  of  this  proposition  counsel  for  de- 
fendant cites  sections  72  and  78  of  Dillon  on 
Municipal  Corporations.  Judge  Dillon  says: 
*'The  courts,  by  numerous  decisions,  in  most 
of  the  States  have  settled  the  doctrine  that 
municipal  corporations  acting  under  autboritj 
conferred  by  the  Legislature  to  make  and  re- 
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pair  or  to  grade;  level  and  improve  streets,  if 
Uiey  keep  within  the  limits  of  the  streets  and 
do  not  trespass  upon  or  invade  private  prop- 
erty and  exercise  reasonable  care  and  skill  in 
performance  of  the  work  resolved  upon,  are 
not  answerable  to  the  adjoining  owner,  whose 
lands  are  not  actually  taken,  trespassed  upon 
or  invaded,  for  consequential  damages  to  his 
premises,  unless  there  is  a  provision  in  the 
charter  of  the  corporation  or  in  some  statute 
creating  liability.  There  is  no  such  liability 
even  though  in  grading  and  leveling  the  street 
a  portion  of  the  adjoining  lot,  in  consequence 
of  the  removal  of  its  natural  support,  falls  into 
the  highway.  And  this  same  principle  applies, 
and  the  freedom  from  liability  exists,  if  the 
street  be  embanked  or  raised  so  as  to  cut  off  or 
render  difficult  the  access  to  the  adjacent  prop- 
erty. And  this  is  so,  although  the  grade  of  the 
street  has  been  before  established  and  the  ad- 
joining property  owner  had  erected  buildings 
or  made  improvements  with  reference  to  such 
grade." 

The  leading  case  in  this  country  upon  this 
subject  is  that  of  Oallender  v.  Marsh,  1  Pick. 
418,  480,  decided  in  1823.  The  defendant  act- 
ing as  Highway  Surveyor  for  the  City  of  Bos- 
ton cut  down  the  street  in  front  of  plaintiff's 
bouse  so  as  to  lay  bare  its  walls,  and  endanger 
its  falling,  to  remedy  which  he  was  obliged  to 
incur  large  expense.  The  court  having  deter- 
mined that  the  work  was  authorized  by  legis- 
lative enactment  proceeded  to  consider  whether 
the  plaintiff's  propertjr  was  taken  within  the 
meaning  of  the  Constitution,  and  whether  he 
could  recover  upon  any  ground .  This  question 
they  solved  in  the  negative.  The  court  held 
that  this  provision  applied  only  to  property 
actually  tcJ^en  and  appropriated  by  the  govern- 
ment, and  not  to  consequential  damages;  that 
when  the  highway  was  established,  whether  by 
condemnation  or  otherwise,  the  public  acquired 
not  only  the  right  to  pass  over  the  surface  in 
the  state  it  was  in  when  llrst  made  a  street,  but 
also  the  right  to  repair  and  amend  the  street  in 
sucli  manner  as  the  public  needs  might  from 
time  to  time  require;  that  the  liability  to  dam 
ages  by  such  alteration  was  a  proper  subject 
for  the  inquiry  of  those  who  laid  out  the  road, 
or,  if  the  title  was  acquired  by  purchase,  the 
proprietor  might  claim  compensation,  not  only 
for  the  land  taken,  but  for  such  damages;  and 
that  persons  purchasing  upon  a  street  after  the 
layout  were  supposed  to  indemnify  themselves 
against  loss  by  reason  of  further  improvements 
or  take  the  chance  of  such  further  improve- 
ments. 

The  court  also  says  that  the  same  principle 
applied  as  in  the  case  of  adjoining  proprietors. 
This  case  has  had  an  important  influence  in 
molding  the  law  of  this  country.  Lewis,  £m. 
Dom.  §94. 

A  few  yeara  after  the  decision  in  CaUender 
V.  Marsfi,  supra,  the  same  question  arose  in 
Tennessee  and  Kentucky  and  was  decided  in 
the  same  way.  Humes  v.  Knosmtle,  1  Humph. 
408;  Keasff  v.  LouUtdUe,  4  Dana,  154. 

This  same  question  was  elaborately  consid- 
ered by  the  New  York  Court  of  Appeals  in  Rod- 
tiiffv.  Brooklyn,  4  N.  Y.  195,  208,  in  1860. 

The  street  was  cut  down  in  front  of  plaint- 
iff's premises  so  that  his  soil,  shrubbery,  fences, 
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etc.,  fell  into  the  street,  and  he  was  put  to  great 
expense  in  restoring  his  premises  and  adapting 
them  to  the  new  grade.  The  case  was  said  '*to 
fall  within  the  principle  that  a  man  may  enjoy 
his  land  in  the  way  such  property  is  usually 
enjoyed  without  being  answerable  for  the  in- 
direct or  consequential  damages  which  may  be 
sustained  by  an  adjoining  land  owner." 

"In  levehngand  grading  the  street,"  says  the 
court,  "they  (the  defendants)  were  at  work  on 
their  own  land  doing  a  lawful  act  for  a  lawful 
purpose." 

It  was  also  held  that  the  damages  complained 
of  were  not  a  taking  within  the  Constitution, 
and  consequently  that  the  laws  authorizing  the 
acts  which  proauced  the  injuries  were  valid 
and  a  complete  justification. 

In  conformity  with  those  cases  it  has  been 
held,  in  nearly  every  State  in  the  Union,  that 
there  can  be  no  recovery  for  damages  to  abut- 
ting property  resulting  from  a  mere  change  of 
grade  in  the  street  in  front  of  it,  there  being  no 
physical  injury  to  the  property  itself  and  the 
change  being  authorized  by  law. 

These  conclusions  have  been  made  to  rest 
upon  one  or  more  of  the  following  grounds: 

1.  That  when  a  street  or  highway  has  been 
laid  out,  compensation  is  given  once  for  all, 
not  only  for  the  land  taken  but  for  damages 
which  may  at  anytime  be  occasioned  by  adapt- 
ing the  surface  of  the  street  to  public  needs; 

2.  That  the  public,  as  proprietors  of  the 
street,  stand  in  the  same  relation  to  the  abut- 
ting lot  owners  as  an  individual  would  who 
owned  the  strip  of  land  constituting  the  street, 
and  that  their  rights,  duties  and  liabilities  are 
determined  by  the  same  rules  as  apply  to  ad- 
joining propnetors  of  land; 

8.  That  this  species  of  damages  is  not  a  tak- 
ing within  the  meaning  of  the  Constitution,  and 
consequently  if  the  work  occasioning  the  dam- 
ages is  authorized  by  law,  no  action  will  lie. 
Lewis,  Em.  Dom.  §  97. 

Counsel  for  defendant  cites  Pontia^  v.  Gar- 
ter, 82  Mich.  166,  and  insists  that  the  same 
principles  were  involved  in  that  case  as  in  the 
present. 

In  that  case,  however,  the  question  involved 
was  the  liability  of  a  municipal  corporation  for 
an  injury  resulting  from  exercise  of  Its  le^la- 
tive  powera;  and  it  was  denied  that  any  liabil- 
ity could  arise  so  loni;  as  the  corporation  con- 
fined itself  within  the  limits  of  its  jurisdiction. 
It  was  a  case  of  incidental  injury  to  the  prop- 
erty caused  by  the  grading  of  a  street.  The 
Claintiff's  premises  were  in  no  way  involved, 
ut  they  were  rendered  less  valuable  by  the 
grading.  The  injury  was  mainly  or  wholly 
owing  to  the  fact  that  the  plaintiff's  dwelling 
had  &en  erected  with  reference  to  a  grade  pre- 
viously established  and  now  changed. 

This  court,  in  that  case,  followed  the  rules 
laid  down  in  CcUlender  v.  Marsh,  supra. 

This  case  was  followed  and  approved  in  De- 
troit V.  Beekman,  34  Mich.  125,  128.  Cooley, 
Ch,  J. ,  delivering  the  opinion  of  the  court  cit- 
ing several  cases,  says: 

"All  of  these  follow  the  case  of  CaUender  v. 
Marsh,  in  which  it  was  decided  that  no  recov- 
ery could  be  had  for  incidental  injury  to  prop- 
erty occasioned  by  the  grading  of  a  street,  no 
question  of  negligence  in  the  performance  of  the 
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work  being  involved.  In  this  State  the  ques- 
tion which  lies  at  the  foundation  of  this  suit  is 
not  an  open  one. 

'*  In  Larkin  v.  Saginaw  Co.  11  Mich.  88,  it 
was  decided  that  no  action  could  lie  for  an  in- 
jury resulting  from  an  exercise  of  legislative 
authority. 

'*  In  P&ntiae  v.  Carter,  which  was  a  case  of 
injury  by  a  change  in  the  grade  of  a  street  to 
buildings  previously  erected  with  reference  to 
an  established  grade,  the  point  was  cjuite  fully 
discussed,  and  the  liability  of  the  city  denied. 
These  cases  are  decisive  of  the  present." 

In  A%!iley  v.  Port  Huron,  85  Mich.  295, 
Poniiac  v.  Garter,  and  Detroit  y,' Beckman, 
were  cited  and  approved.  These  cases  and 
other  cases  cited  by  counsel  for  defendant, 
have  been  ruled  upon  the  principle  that  the 
acts  complained  of  did  not  amount  to  a  taking 
of  the  private  property  of  another. 

The  learned  counsel  for  defendant,  admit- 
ting that  this  principle  underlies  the  cases,  vet 
insists  that  the  acts  complained  of  in  the  bill 
in  this  case  no  more  amount  to  a  taking  within 
the  meaning  of  the  Constitution  than  the  cut- 
ting down  of  the  street  and  destroying  the 
foundation  and  lateral  support  of  the  soil  of 
the  adjacent  proprietor  so  that  it  falls  into  the 
street.  In  other  words  that  a  municipal  cor- 
poration under  the  principle  laid  down  in  these 
cases,  acting  under  legislative  authority,  may 
elevate  the  grade  of  the  street  and  allow  the  dirt 
and  other  substances  of  which  the  street  is  be- 
ing constructed  to  flow  down  upon  and  cover 
a  portion  or  the  whole  of  the  private  property 
of  the  adjacent  proprietor;  and  such  acts 
would  no  more  amount  to  a  taking,  within  the 
Constitution,  than  the  act  of  cutting  down 
the  street  so  that  the  lateral  support  of  the 
adjacent  proprietor  is  destroyed  and  his  soil 
allowed  to  fall  from  his  premises  into  the 
street  would  be  a  taking;  that,  the  latter  act 
being  held  by  the  great  weight  of  authority  in 
this  country  not  to  amount  to  a  taking,  the 
same  principle  must  be  applied  here  and  the 
act  declared  not  a  taking  within  constitutional 
priqciples;  and  that  such  acts  would  be  dam- 
num  absque  injuria. 

We  do  not  agree  with  the  learned  counsel  in 
this  proposition.  Conceding  the  Weight  of 
authority  to  favor  the  proposition  that  no 
remedy  is  given  to  an  adjoining  proprietor  or 
abutter  upon  a  public  street  where  a  municipal 
corporation  acting  imder  legislative  authority 
excavates  in  a  street  bo  that  in  bringing  it  to  a 
grade  as  a  public  improvement  the  lateral 
support  of  the  abutting  premises  is  destroyed, 
and  a  portion  of  the  premises  permitted  to  fall 
or  cave  into  the  street,  yet  the  facts  in  the 
present  case  clearly  take  it  out  of  the  princi- 
ples upon  which  these  cases  are  held. 

We  do  not,  however,  mean  to  be  understood 
as  deciding  that  the  rule  referred  to  is  correct 
in  the  broad  terms  in  which  some  of  the  cases 
lay  it  down,  or  that  cities  can  lawfully  do  in- 
juiy  where  a  private  party  would  be  liable  for  it. 

The  real  point  in  question  is  whether  the  acts 
contemplated  by  the  city  and  these  contractors 
in  gradmg  this  street,  under  the  conceded  facts 
in  the  answer,  amount  to  a  taking  of  private 
property  within  the  meaning  of  the  Constitu- 
tion. 

The  Constitution  of  this  State  provides  that: 
8  L.  R.  A. 


**  The  property  of  no  person  shall  be  taken 
for  public  use  without  just  compensation 
therefor."    Art.  18,  §14. 

"  The  property  of  no  person  shall  be  taken 
by  any  corporation  for  a  public  use  without 
compensation  being  first  made  or  secured  in 
such  manner  as  may  be  prescribed  by  law." 
Art.  15,  §9. 

**  When  private  property  is  taken  for  the  use 
or  benefit  of  the  public  the  necessity  for  using 
such  property  and  the  just  compensation  to  be 
made  therefor,  except  when  to  be  made  by  the 
State,  shall  be  ascertained  by  a  jury  of  twelve 
freeholders."    Art.  18,  §  2. 

Security  to  private  property  is  also  guaran- 
teed by  the  Constitution  of  the  United  States, 
which  provides:  , 

"Nor  shall  private  property  be  taken  for 
public  use  without  just  compensation."  Art. 
6,  Amendments  to  the  Constitution. 

The  Le^slature  is  powerless  to  do  that  which 
the  Constitution  prohibits;  and  whatever  power 
the  City  of  Qrand  Rapids  or  its  board  of  public 
works  may  possess  under  the  charter  of  the 
city  or  the  Board  of  Public  Works  Act,  can 
have  no  force  if  the  acts  contemplated  by  the 
city  under  its  contract  for  the  improvement  of 
the  street  amount  to  a  taking  of  private  prop- 
erty and  come  within  the  inhibition  of  these 
constitutional  provisions. 

The  right  of  exclusion  or  the  right  of  com- 
plete possession  and  enjoyment  is  one  of  the 
essential  elements  of  property  and  land. 

Can  it  be  said  that  if  the  acts  are  done,  as 
contemplated  by  this  contract,  for  the  improve- 
ment of  this  street,  the  complainant  has  that 
exclusive  enjoyment  and  complete  possession 
which  the  laws  guaranty  to  her? 

The  plans  require  the  grade  to  be  sixty-six 
feet  in  width  at  the  top  and  slanting  out  on 
either  side  towards  the  bottom  hi  conformity  to 
the  natural  slope  of  the  earth  when  so  dumped, 
thus  throwing  the  dirt  over  upon  complainant's 
lot,  something  over  thirty  feet,  the  entire  width 
of  the  front  of  her  lots,  a  distance  of  144  feet, 
and  burying  a  portion  of  her  dwelling  in  this 
emlMnkment  closing  up  the  door  and  the  lower 
windows. 

Hiis  is  as  much  a  taking  as  to' that  part 
covered  by  this  embankment  as  though  the 
complainant  had  been  ejected  by  any  other 
means.  It  is  an  encroachment  upon  the  land 
itself;  and  the  complainant  has  not  that  full, 
complete  and  absolute  control  and  enjoyment 
of  it,  and  profit  in  it,  as  before  the  embank- 
ment was  erected. 

The  case  comes  plainly  within  the  inhibition 
of  the  Constitution. 

Counsel  cites  no  case  where  such  acts  are 
held  not  to  amount  to  a  taking;  and  on  princi- 

Sle  no  case  can  be  found  which  upholds  the 
octrine  for  which  counsel  for  defendant  con- 
tends. 

In  BroadtoeU  v.  Kansas  Citu,  76  Mo.  218,  the 
defendant  raised  the  grade  of  the  street  about 
even  with  the  top  of  plaintiff's  house  and  the 
filling  encroachea  upon  his  lots  to  such  an  ex- 
tent as  to  crush  his  house.    The  court  says: 

**  Moreover,  section  16,  article  1,  of  the  Con- 
stitution of  1865  provides  that  *  No  private  prop- 
erty ought  to  be  taken  or  applied  to  public  use 
without  just  compensation.^  Here  the  City  and 
its  servants  took  the  property  of  the  plaintiff 
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within  the  meanlDg  of  that  section.  The  tak- 
ing of  property  within  that  proliibition  may 
be  either  total  or  absolute,  or  a  taking  pro 
tanto.  Any  injuiy  to  the  property  of  an  indi- 
Tidoal,  which  deprives  the  owner  of  the  ordi- 
nary use  of  it,  is  equivalent  to  a  taking  and 
entitles  hun  to  compensation.  So  a  partial 
diminution  of  value  of  property,  by  an  Act  of 
government  which  directly  ana  not  merely  in- 
cidentally affects  it,  is  to  tnat  extent  an  appro- 
priation." 

In  Henderahott  y.  Ottumtca,  46  Iowa,  658,  it 
was  claimed  by  the  plaintiff  that  the  city 
could  not  legally  deposit  earth  on  its  street  so 
that  it  would  roll  down  the  side  of  the  embank- 
ment upon  his  lots,  while  the  city  claimed  that 
it  had  a  right  to  widen  the  top  of  the  embank- 
ment to  me  full  width  of  the  street  even 
though  earth  rolled  down  upon  plaintiff's  lot 
The  court  says: 

"  That  the  city  had  the  right  to  grade  the 
street  to  the  full  width  for  the  purpose  of  pub- 
lic travel,  but  it  had  no  right  to  deposit  earth 
upon  plaintiff's  lot.  No  one  would  claim  that 
the  city  in  making  the  embankment  had  the 
right  to  enter  upon  plaintiff's  lot  and  deposit 
the  earth  directly  thereon.  It  seems  to  us  that 
the  dty  is  equally  liable  for  depositing  the 
earth  in  the  street  in  such  a  manner  that,  with- 
out ceasing  its  motion,  it  passed  at  once  upon 
the  lot  .  .  .  It  is  a  direct  encroachment  upon 
the  soil  of  the  adjacent  lot  by  depositing  that 
upon  the  earth  which  was  not  there  l]«fore. 
We  have  found  no  case,  after  diligent  search, 
where  it  had  been  held  this  may  be  done;  on 
the  contrary  many  cases  recognize  a  different 
.  doctrine." 

The  court  further  says:  "The  authorities 
cited  by  counsel  for  defendants  are  aU  cases 
where  the  streets  were  excavated  to  the  line  of 
the  adjacent  lots,  or  cases  where  it  does  not 
appear  that  the  embankment  actuaUy  en- 
croached upon  the  lots  .  .  .  Acts  of  the  city 
were  within  the  limits  of  the  street,  and  in 
making  the  excavation  or  embankment  there 
was  no  encroachment  upon  the  soil  of  the 
adjacent  owner." 

Ifr,  JnsUce  Ck)oley,  in  his  work  on  Consti- 
tutional Limitations,  5th  edition,  p.  671,  says: 
*'Any  proper  exercise  of  the  power  of  govern- 
ment which  does  not  directly  encroach  upon 
the  property  of  an  individual  or  disturb  him  in 
its  poflsession  or  enjoyment  will  not  entitle  him 
to  compensation  or  give  him  a  right  of  action;" 
but  on  page  675  he  lays  down  the  principle 
that  "Any  injury  to  property  of  an  individual 
which  deprives  the  owner  of  the  ordinary  use 
•of  it  is  equivalent  to  a  taking  and  entitles  him 
to  a  compensation." 

In  Pumpdly  v.  Oreen  Bay  Canal  Company , 
a)  D.  8.  18  Wall.  168  [20  L.  ed.  557]  Mr, 
Justice  Miller  says:  "We  are  not  unaware  of 
the  numerous  cases  in  the  state  courts  in  which 
the  doctrine  has  been  successfully  invoked, 
that  for  a  conseauential  injury  to  the  property 
of  the  individual  arising  from  the  prosecution 
of  improvement  of  roads,  streets,  rivers  and 
other  highways  for  the  public  good,  there  is  no 
redreas;  and  we  do  not  deny  that  the  principle 
is  a  sound  one  in  its  proper  application  to  many 
injuries  'to  pr5pcrfy  so  originating  .  .  .  but 
we  are  of  opinion  that  the  decisions  referred  to 
have  gone  to  the  uttermost  limit  of  sound 
3L.RA. 


judicial  construction  in  favor  of  this  principle 
and  in  some  cases  beyond  it,  and  that  it  re- 
mains true  that  where  real  estate  is  actuaUy 
invaded  bv  superinduced  additions  of  water, 
earth,  sana  and  other  materials,  or  by  having 
an  artificial  structure  placed  on  it,  so  as  to 
effectually  destroy  or  impair  its  usefulness,  it  is 
a  taking  within  the  meaning  of  the  Constitu- 
tion, and  that  this  proposition  is  not  in  conflict 
with  the  weight  of  judicial  authority  in  this 
country  and  certainly  not  with  sound  prin- 
ciple." 

These  views  are  fully  sustained  by  the  fol- 
lowing cases:  Northern  Transp.  Co.  v.  Chicago, 
99  U.  8.  685  {25  L.  ed.  886];  EaUm  v.  Boston, 
C.  d  M,  E.  Go,  51  N.  H.  504;  Ashley  v.  Ftn't 
Huron,  35  Mich.  296;  Orand  Rapide  Booming 
Co,  V.  /am*.  80  Mich.  808:  Ryan  v.  Broum,  18 
Mich.  211;  Gardiner  v.  Newburgh,  2  Johns. 
Ch.  162:  Aurtyra  v.  Reed,  57  111.  80;  Neoins  v. 
Peoria,  41  111.  602;  Cumberland  v.  Willieon,  50 
Md.  188;  Hay  v.  Cohoee  Co,  2  N.  Y.  159;  Ari- 
mond  V.  Qreen  Bay  d  M,  Canai  Co,  81  Wis. 
816;  PetHgrew  v.  JEvanniUe,  25  Wis.  228;  Rowe 
v.  PfyrUmouth,  56  N.  H.  291;  Hook&r  v.  New 
Haven  d  N,  Co,  14  Conn.  146;  Thurston  v.  8t. 
Joseph,-  51  Mo.  510;  Ooodall  v.  Milwaukee,  5 
Wis.  82;  Rhodes  v.  Cleueland,  10  Ohio,  159; 
Chicago  v.  Tavlor,  125  U.  8.  161  [81  L.  ed.  688], 
8  Sup.  Ct.  820;  Schneider  v.  Detroit,  40  N. 
W.  Rep.  829. 

In  Ashley  v.  Port  Huron,  supra,  this  court 
says:  "  The  right  of  an  individual  to  the  occu- 
pation and  enjoyment  of  his  own  premises  is  ex- 
.clusive,  and  the  public  authorities  have  no  more 
liberty  to  trespass  upon  it  than  has  a  private 
individual  ...  A  municipal  charter  never 
gives  and  never  could  give  authority  to  appro- 
priate the  freehold  of  a  citizen  without  com- 
pensation, whether  it  be  done  through  an  actual 
taking  of  it  for  streets  or  buildings  or  by  flood- 
ing it  so  as  to  interfere  with  the  owner's  pos- 
session." 

And  in  Orand  Rapids  Booming  Company  v. 
Jarns,  supra,  it  is  said:  "That  the  flowing  of 
land  against  the  owner's  consent  and  without 
compensation  is  a  taking  of  his  property  in 
violation  of  the  Constitution  .  .  .  m  a  proposi- 
tion which  seems  so  self  evident  as  hardly  to 
admit  of  illu^ration  by  any  example  which 
can  be  made  clearer,  and  which  therefore  can 
hardly  need  the  support  of  authorities."  See 
also  Davies  v.  East  Saginaw  (Mich.)  9  West. 
Rep.  566,  82  N.  W.  Rep.  919. 

What  it  is  claimed  the  city  has  a  right  to  do 
here  is  not  a  mere  temporary  use  of  the  lands 
of  complainant,  but  is  a  continuing  use  and 
occupancy  of  her  oremises;  and  no  one  can 
claim  that  it  would  not  amount  to  a  trespass. 
It  deprives  her  of  its  use  for  all  time  that  such 
embankment  is  permitted  to  remain.  In  addi- 
tion to  this,  from  the  situation  and  surround- 
ings of  her  premises  with  hills  upon  two  sides 
and  a  railroad  track  upon  the  third,  this  em- 
bankment, if  permitted  to  be  erected  and  main- 
tained, would  effectually  cut  off  all  approaches 
to  it  from  any  direction  and  absolutely  destroy 
its  use  and  render  it  without  value  for  residence 
purix>ses,  and  of  little  value  for  any  purpose 
whatever. 

It  is  contended,  however,  by  counsel  for  de- 
fendant, that  while  this  may  he  a  sulnect  of  an 
action  for  trespass  it  is  not  a  cause  for  an  in- 
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junction — tbat  public  works  cannot  be  stopped 
by  injunction  where  the  facts  disclosed  and 
relied  upon  show  an  adequate  remedy  at  law; 
that  the  complaint  is  of  the  threatened  trespass 
upon  complamant's  premises,  and  nothing  else, 
and  this  not  by  a  direct  act  of  the  contractor 
or  of  the  public  authority,  but  as  an  incident 
to  the  improvement  of  the  street  proposed  to 
be  made. 

The  facts  disclosed  by  this  record  show  some- 
thing more  than  a  mere  trespass  threatened  up- 
on the  complainant's  premises.  If  the  defend- 
ants are  permitted  to  go  forward,  as  they  claim 
the  legal  right  to  do,  it  amounts  to  a  destruc- 
tion of  valuable  property  rights — the  invasion 
without  legal  right  of  the  home  of  complainant 
and  the  taking  of  the  property  without  compen- 
sation. This  constitutionally  thev  cannot  do. 
The  Common  Council  of  Grand  Rapids  or  the 
board  of  public  works  has  no  power  to  deter- 
mine that  this  property  is  necessary  for  public 
use. 

The  Constitution  points  out  the  tribunal  to 
determine  this  question.  Under  such  circum- 
stances the  law  does  not  require  a  party  to 
wait  until  his  property  is  completely  destroyed 
and  then  turn  him  over  to  his  action  in  trespass 
to  recover  his  damages;  but  equity,  when  ap- 
pealed to,  will  interfere  to  restrain  the  threat- 
ened destruction. 

In  Koopman  v.  Blodgett  (Mich.)  14  West. 
Rep.  909,  88  K  W.  Rep.  649,  this  court 
granted  an  injunction  restraining  the  interfer- 


ence with  the  natural  flow  of  water  in  Klam 
River.  Mr,  Justice  Campbell  in  that  case  said 
"That  the  defendants  had  given  frequent  oc- 
casion for  damage  suits  is  obvious.  But  it  is 
equally  obvious  that  such  a  remedy  is  inade- 
quate. It  has  always  been  settled  that  the 
owner  of  realty  is  entitled  to  the  aid  of  equity 
to  prevent  permanent  and  recurring:  injury  to 
the  enjoyment  of  his  property.  To  deprive 
him  of  such  enjoyment  is  to  deprive  him  of  the 
property  itself,  wholly  or  to  the  extent  of  thf» 
mischief.  Neither  can  it  be  allowed  for  wrong 
doers  to  rely  on  their  own  wronc  to  change  or 
lessen  his  means  of  redress.  When  they  do 
mischief  it  is  their  own  fault  if  they  render  a 
stringent  remedy  necessary,  and  they  and  not 
the  X)arty  must  take  the  consequeuces." 

The  principle  is  also  laid  down  in  Stone  v. 
Boscommon  Lumber  Company,  59  Mich.  24,  and 
an  injunction  granted. 

In  Biyan  v.  Brown,  18  Mich.  196,  this  court 
said:  '*  Where  a  trespass  is  calculated  to  do 
permanent  damage  to  the  freehold^  the  juris- 
diction has  always  been  exercised,  and  the  cir- 
cumstances of  this  case  show  that  the  in  jury- 
must  be  very  serious  if  permitted." 

From  the  circumstances  shown  by  this  reconl 
we  are  of  the  opinion  that  the  coiu-t  below 
properly  allowed  the  injunction  to  issue. 

Tlte  decree  of  the  court  below  must  be  affirmed 
and  the  injunction  made  perpetual.  Complin- 
ant  will  recover  ?ter  costs. 

The  other  Justices  concurred. 
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Where  a  maA  of  mental  capacity  to 
chauffe  his  domidlf  in  erood  faith  removed 
bis  reeiaence  to  another  State  while  proceedings 
for  the  appointment  of  a  guardian  over  him  were 
pending,  and  continued  his  residence  until  death 

'  In  the  State  to  which  he  removed,  with  the  aesent 
of  a  guardian  appointed  in  the  pending  proceed- 
ings, after  his  removal,  he  Is  such  a  resident  of 
the  latter  State  that  its  courts  have  original  ju- 
risdiction of  the  probate  of  his  will. 

(March  U,  1889.) 

ON  report.  Case  to  stand  for  trial. 
The  Prohate  Court  of  the  Countv  of  Wor- 
cester entered  a  decree  ordering  to  be  filed  a 
copy  of  a  certain  instrument  purporting  to  be 
a  copy  of  the  last  will  and  testament  of  Gard- 
ner W.  Stone,  deceased.  From  this  decree 
Emogene  E.  Chamberlain  appealed  to  the  su- 
preme judicial  court.  The  case  came  on  to  be 
heard  before  Holmes,  J.,  and  he  reserved  the 
questions  of  law  arising  on  the  offer  of  proof 
for  the  consideration  of  the  full  court.  If  upon 
the  facts  the  petitioner  was  entitled  to  have  the 
will  filed,  the  case  was  to  stand  for  trial;  other- 
wise, the  petition  to  be  dismissed. 

The  facts  further  appear  in  the  opinion. 

Messrs.  Frank  P.  Goulding^  and  Joshua 
E.  Beeman,  for  respondent,  appellant: 
8  L.  R.  A. 


An  insane  person  under  guardianship  cannot 
by  his  own  election  change  his  domicll  to  an- 
other State. 

Dicey,  Law  of  Domicil,  182.  See  Cutts  v. 
Haskins,  9  Mass.  543;  Holyoke  v.  HaskinB,  5 
Pick.  20. 

The  decree  confers  upon  the  guardian  author- 
ity over  the  person  as  well  as  the  property  of 
his  ward,  and  it  would  be  an  idle  ceremony  to 
appoint  a  guardian  of  an  insane  person,  if  by 
so  simple  a  proceeding  as  passing  over  the 
state  line  and  selecting  a  domicil,  the  wai*d  may 
rehabilitate  himself  and  compel  our  courts  to 
treat  him  as  sui  juris. 

Lamar  v.  Mieou,  112  U.  8. 452728  L.  ed.  751); 
Douglas  v.  Douglas,  L.  R.  12  Eq.  617,  625; 
Daniel  v.  Hia,  52  Ala.  430;  Johnson  v.  Cope- 
land,  35  Ala.  521;  Story,  Confl.  L.  §§  449,  606 
note;  Pittsfield  v.  Detroit,  53  Maine,  442;  Wi^ 
casset  V.  Waldoborough,  3  Maine,  888;  Payne  v. 
Dunham,  29  111.  128;  Dicey,  Law  of  Domicil. 
100. 

By  admitting  the  will  to  be  filed  as  a  forei^m 
one,  upon  mere  proof  that  the  deceased  had 
sufficient  capacity  to  change  his  domicil,  the 
rule  of  evidence  laid  down  by  this  court,  as  to 
wills  made  by  persons  under  guardianship  as 
insane  persons,  is  abrogated,  unless  such  proof 
of  change  of  domicil  is  treated  as  wholly  aoiog^ 
away  with  the  decree. 

Breed  v.  Pratt,  18  Pick.  115.  « 

Mr.  John  Hopkins,  for  petitioner,  appeK 
lee: 

If  the  ward  has  the  mental  capacity  to  make 
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a  change  of  domicil,  and  makes  it,  the  guardian 
sUn  has  the  rigbt,  if  the  ward  is  still  incapable 
of  taking  care  of  himself,  to  take  him  into 
custcdj  and  to  make  a  new  domicil  for  him; 
but  until  be  does  so,  the  choice  of  the  ward 
stands. 

Anderson  v.  Andersan,  42  Vt.  850;  Ryall  v. 
Kennedu,  8  Jones  &  S.  847. 

The  domicil  of  an  idiot  may  be  changed  by 
the  direction  or  with  the  assent  of  his  guardian. 

Bolyoke  v,  Haskins,  5  Pick.  20;   Upton  v. 

,  NoHhhndge,  15  Mass.  238;  Kirkland  v.  Whatelv. 

4  Allen,  462;  School  Directors  v.  James,  2  Watts 

&  8.  568;  Anderson  v.  Anderson,  42  Vt.  850; 

Pittsfieldv.  Detroit,  58  Maine,  442. 

The  assent  of  the  guardian  may  be  express 
or  fanplied. 

HotyokeY,  Haskins,  and  Kirkland  v.  Whatdy, 
tupra. 

W.  Allen*  J,,  delivered  the  opinion  of  the 
court: 

This  is  an  appeal  from  a  decree  of  the  Pro- 
bate Court  of  the  County  of  Worcester,  order- 
ing to  be  filed  a  copy  of  an  instrument,  proved 
and  allowed  in  the  State  of  Iowa,  as  the  will 
of  Gardner  W.  Stone.  Several  reasons  for  ap- 
peal are  filed,  but  the  only  question  open  upon 
them  is  whether  the  Iowa  court  had  jurisdic- 
tion. If  it  had  jurisdiction  of  the  original  pro- 
bate of  the  will,  questions  of  the  capacity  of 
the  testator  and  of  the  execution  of  the  will  are 
concluded  by  its  decree;  if  it  did  not  have  ju- 
risdiction, the  petition  must  be  dismissed.  Grip- 
pen  V.  Dexter,  13  Gray,  880;  Shannon  v.  S^n- 
n<m.  111  Mass.  881;  Loringy,  Oakey,  98  Mass. 
267. 

Mr.,Stone's  domicil  at  the  time  of  his  decease 
was  either  in  Massachusetts  or  in  Iowa.  Un- 
less it  was  in  Iowa,  the  courts  of  that  State  did 
not  have  and  the  courts  of  Massachusetts  did 
have  jurisdiction  of  the  original  probate  of  his 
will.  In  January,  1886,  his  domicil  was  in 
ICassacbusetts,  and  the  question  is  whether  the 
facts  olfered  to  be  proved  by  the  petitioner  are 
sufficient  to  show  that  it  was  changed  to  Iowa. 

The  facts  in  brief  are,  that  Mr.  Stone  while 
residing  in  the  family  of  his  daughter,  the  re- 
spondent, in  Southt>orou^h  in  this  State,  de- 
cided to  remove  his  domicil  to  Atlantic  in  the 
State  of  Iowa,  where  his  onl^  other  daughter, 
the  petitioner,  lived,  and  with  that  intention 
left  Massachusetts  and  established  his  home  in 
Atlantic.  He  twice  visited  Massachusetts  for 
temporary  purposes  after  he  took  up  his  resi- 
dence at  Atlantic.  He  died  at  Chica^,  while 
on  his  way  back  to  Atiantic  after  his  second 
visit  to  this  State.  The  only  ground  upon 
which  it  can  be  claimed  that  he  did  not  acquire 
a  domicil  in  Iowa  is  that  he  was  under  guard- 
ianship in  this  Commonwealth  as  an  insane 
person. 

In  December,  1885,  Mr.  Stone  formed  and 
expressed  to  the  respondent  the  intention  to 
change  his  domicil  to  Atlantic. 

On  the  5th  day  of  January,  1886,  in  pursu- 
ance of  that  intention,  he  left  his  home  in 
Southborough  and  attempted  to  4;ake  the  cars 
there  to  go  to  Atlantic  but  was  forcibly  pre- 
vented ity  a  servant  of  the  respondent,  and  held 
in  duress  until  a  complaint  was  made  against 
him  on  which  he  was  committed  to  the  lunatic 
hospital  as  an  insane  person. 
8LR.A. 


On  the  20th  day  of  January,  while  he  was 
detained  at  the  hospital,  a  petition  was  pre- 
sented to  the  probate  court  for  the  appoint- 
ment of  a  guardian  over  him  as  an  insane  per- 
son. He  was  held  in  custody  at  the  hospital 
until  after  the  hearing  on  the  petition,  which 
was  on  the  10th  day  of  February,  1886. 

The  case  was  continued,  and  on  the  6th  day 
of  April,  1886,  the  decision  was  rendered  and 
a  decree  entered  appointing  a  guardian.  On 
the  20th  day  of  February  Mr.  Stone  was  dis- 
charged from  the  hospital  and  from  all  re- 
straint, and  on  the  24th  day  of  the  same  month 
he  went  to  the  house  of  the  respondent,  and 
took  therefrom  his  goods  and  effects  and 
shipped  them  to  Atlantic,  and  himself  started 
for  Atlantic.  He  reached  that  place  on  the 
27th  of  February,  and  selected  his  home  there, 
which  he  retained  as  bis  home  until  bis  death. 
He  had  in  fact  at  that  time  sufficient  mental 
capacity  to  change  his  domicil. 

His  guardian  did  not  assume  any  custodl^  or 
control  of  the  person  of  Mr.  Stone,  and  did  not 
object  to  his  living  in  Iowa;  and  on  the  occasion 
of  one  of  Mr.  Stone's  visits  to  Massachusetts 
his  guardian,  knowing  that  he  claimed  that  his 
domicil  was  in  Atlantic,  and  that  he  intended 
to  return  there,  gave  a  portion  of  his  property 
to  him  and  furnished  him  money  for  his  re- 
turn. 

Assuming,  as  contended  by  the  counsel  for 
the  respondent,  that  Mr.  Stone  could  not  by 
changing  his  domicil  oust  the  court  of  this 
State  of  Its  jurisdiction  to  appoint  a  guardian 
over  him,  that  the  court  had  acquired  jurisdic- 
tion and  authority  to  make  the  decree,  and 
that  the  decree  related  back  to  the  commence- 
ment of  the  proceedings,  and  that  Mr.  Stone 
was  affected  by  it,  as  iihe  had  continued  to  re- 
side in  this  State— the  question  is  whether 
the  decree  prevented  him  from  changing  his 
domicil  to  Atlantic.  Perhaps  another  state- 
ment of  the  (question  is,  whether  it  is  possible 
that  the  national  domicil  of  a  person  dom- 
iciled in  this  State  and  under  guardianship  here 
as  an  insane  person  can  be  changed. 

There  is  no  pretense  that  in  this  case  the 
domicil  of  the  ward  was  changed  by  his  guard- 
ian ;  and  we  have  no  occasion  to  consider 
whether  the  probate  guardian  of  a  lunatic  can 
in  any  case  establish  a  domicil  for  his  ward, 
outside  of  the  State  to  which  his  authority  is 
limited.  It  is  to  be  observed  that  a  change  of 
national  domicil  by  a  ward  can  be  only  a 
change  6ttb  modo.  It  cannot  affect  his  status  us 
a  person  under  guardianship  in  this  Common- 
wealth; it  cannot  affect  the  legal  authority  of 
the  guardian  or  the  disability  of  the  ward. 
The  decree  of  the  court  is  conclusive  as  to 
everything  within  the  scope  of  the  guardian- 
ship. It  IS  only  as  to  matters  outside  of  that, 
that  the  courfe*  will  recognize  the  new  foreign 
domicil,  unless  by  comity.  The  only  effect 
sought  to  be  given  to  the  change  of  residence 
in  this  case  is  upon  the  disposition  of  property 
after  the  death  of  the  ward  and  after  the  ter- 
mination of  the  guardianship. 

So  far  as  it  affects  the  succession  to  property, 
the  act  of  the  ward  in  changing  his  domicil  "is 
no  more  inconsistent  with,  or  prohibited  by, 
the  guardianship,  than  is  his  act  in  making  a 
will.  Both  acts  require  competent  mental  ca- 
pacity, and  the  decree  of  guardianship  is  not 
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conclusive  of  the  "want  of  capacity  to  do  either 
act.  That  decree  does  not  fix  the  general  status 
of  the  ward  as  a  lunatic  or  an  insane  person, 
but  only  his  local  status  as  one  under  guardian- 
ship in  this  Commonwealth  as  an  Insane  per- 
son, and  is  conclusive  only  in  the  domestic 
courts  and  as  to  acts  which  the  law  requires  to 
he  done  by  the  guardian,  and  forbids  to  be 
done  by  the  ward.  Leonard  v.  Leonard ^  14 
Pick.  280;  Breeds.  Pratt,  18  Pick,  115. 

The  guardian  of  an  insane  person  has,  b^' 
law,  the  care  and  custody  of  the  person  of  his 
ward;  and  it  is  argued  that  a  person  under  re- 
straint and  in  custody  cannot  oe  free  to  choose 
his  own  residence.  The  statute  gives  very  gen- 
eral authority  to  all  ^lardians  of  insane  per- 
sons and  of  spendthrifts  alike  sufficient  to  meet 
the  needs  of  any  class  or  condition  of  wards; 
but  the  authority  is  to  be  exercised  only  as  re- 
quired by  the  condition  or  conduct  or  circum- 
staDces  of  the  ward. 

The  statute  does  not  make  it  the  duty  of 
«very  guardian  to  keep  his  ward  in  actual  cus- 
tody. It  may  be  proper  for  a  guardian  to  al- 
low his  ward  to  go  from  place  to  place  without 
restraint  even  beyond  the  limits  of  the  guard- 
ian's authority.  The  law  does  not  prohibit  a 
guardian  from  allowing  his  ward  to  go  bevond 
the  limits  of  the  State.  The  guardianship  in 
this  State  cannot  prevent  the  ward  of  sufficient 
mental  capacity  from  acquiring  a  domicil  in 
fact  in  another  State,  which  will  be  recognized 
by  other  courts.  The  question  is,  How  far 
will  such  foreign  domicil  be  recognized  by  our 
courts? 

The  consent,  expressed  or  implied,  of  the 
guardian,  may  be  required  by  the  domestic 
courts,  as  the  ward  who  removes  without  such 
consent  might  be  held  by  such  events  to  be  in 
the  position  of  one  escaping  from  lawful  au- 
thority, but  when  the  ward,  of  sufficient  men- 
tal capacity  to  change  his  domicil,  is  permitted 
by  his  guardian  to  remove  from  this  State,  and 
does  in  fact  acquire  a  new  residence  in  another 
State  or  country,  we  see  no  reason  that  our 
courts  should  not  recognize  the  foreign  domicil, 
except  so  far  as  it  affects  the  relation  of  guard- 
ian and  ward  within  this  jurisdiction.  To 
hold  otherwise  would  be  to  preclude  a  person 
under  such  ^ardianship  from  acquiring  a 
foreign  domicil  for  any  purpose.  We  know  of 
no  authority  which  sustains  that  position. 

While  there  is  a  marked  distinction  between 
the  change  by  a  guardian  of  his  ward's  munic- 
ipal and  of  bis  national  domicil,  the  same  dis- 
tinction does  not  seem  to  exist  in  the  case  of  a 
change  by  the  ward  with  the  assent  of  the  ^ard- 
ian.  If  the  ward  has  mental  capacity  to 
abandon  his  domicil  and  acquire  a  new  domes- 
tic domicil  he  has  capacity  to  acquire  a  new 
national  domicil. 

That  a  new  municipal  domicil  can  be  so  ac- 
quired by  a  ward  with  the  assent  of  his  guard- 
ian, sufficient  to  give  jurisdiction  for  the  pro- 
bate of  a  will,  was  decided  in  Culvers  App,  48 
Conn.  165. 

The  objection  to  a  change  of  the  national 
domicil  of  his  ward  by  a  guardian,  that  the  ac- 
quisition of  the  new  domicil  requires  an  act  in 
its  fonim  where  the  guardian  has  no  authority 
to  act,  does  not  apply  when  the  ward  has  ca- 
pacity to  acGuire  for  himself  a  new  domicil. 

The  abandonment  of  the  domestic  domicil  by 


the  jTuardian  for  the  ward,  or  by  the  ward  with 
the  assent  of  the  guardian,  and  the  adoption 
of  the  foreign  domicil  by  the  ward,  must  work  a 
change  of  the  national  domicil  of  the  ward, 
if  such  change  is  possible.  The  mere  fact  that 
a  person  is  under  guardianship  in  this  State 
cannot  prevent  him  from  becoming  in  fact  a 
citizen  and  inhabitant  of  another  Stale,  or  from 
exercising  any  right  or  holding  any  office 
limited  to  citizens  and  residents  of  thi^  State; 
and  such  domicil  will  be  recognized  by  the 
courts  of  this  State,  except  so  far  as  it  contra- 
venes the  laws  of  this  State — that  is,  so  far  as  it 
affects  the  authority  of  the  guardian  in  thla  ju- 
risdiction. If  the  guardian  has  any  authority 
over  the  person  or  property  of  the  ward  without 
the  jurisdiction  of  this  State,  he  certainly  has 
no  more  in  regard  to  the  succession  to  or  the  dis- 
position of  the  property  of  the  ward  after  his 
death. 

Giving  effect  to  a  foreign  domicil  so  far  as  it 
affects  the  succession  to  property  does  not  con- 
travene any  law  or  rule  of  policy  of  this  Com- 
monwealth. 

The  statutes  of  this  Commonwealth  recog- 
nize the  possibility  of  a  change  of  domicil 
from  this  to  another  State  of  one  under  guard- 
ianship here,  as  an  insane  person,  though  they 
also  recognize  the  fact  that  such  change  will 
not  affect  the  authority  of  the  guardian  in  this 
State. 

Public  Statutes,  chap.  189,  §  89,  provide 
that  when  a  person  having  a  guaridian  apointed 
in  this  Commonwealth,  removes  or  resides  out 
of  the  Commonwealth,  the  probate  court  may, 
by  Its  decree,  authorize  the  guardian  to  sell  the 
real  estate  of  his  ward  and  to  pay  over  the  pro- 
ceeds, and  the  personal  estate  of  the  ward  or 
any  part  thereof,  to  a  ^ardian  appointed  in 
the  State  or  country  in  which  the  ward  re- 
sides 

The  Statute  of  1858,  chap.  117,  provided  that, 
"When  any  minor,  spendthrift  or  insane  per- 
son shall  remove  out  of-  this  Commonwealth  " 
the  guardian  appointed  in  this  Common wenlth 
mignt,  as  authorized  by  the  supreme  judicial 
court,  pav  over  estate  of  his  ward  to  a  guardian 
appointed  in  the  State  to  which  the  residence 
of  the  ward  may  have  been  removed.  See  also 
Gen.  Stat,  chap.  109,  §  28;  Stat.  1862,  chap. 
189;  Stat.  1866,  chap.  122. 

We  can  have  no  doubt  that  the  courts  of  the 
State  to  which  the  residence  of  a  person  under 

guardianship  in  this  State  as  an  insane  person 
ad  been  removed  and  in  which  he  resided  at 
the  time  of  his  death  within  the  meaning  of  the 
statutes,  have  jurisdiction  to  prove  and  allow 
his  will. 

When  Mr.  Stone  left  this  State  and  went  to 
Iowa  to  establish  his  residence  there,  he  had 
sufficient  mental  capacity  to  change  his  domi- 
cil, and  he  was  not  under  guardianship.  The 
petition  for  the  appointment  of  a  guardian  oygc 
him  was  pending  and  he  had  attended  a  hear- 
ing upon  it;  but  there  was  no  adjudication  Uiat 
he  was  a  proper  subject  for  guardianship,  and 
no  appointment  of  a  guardian  until  several 
weeks  after  he  took  up  his  i-esidence  in  Iowa. 
He  was  under  no  custody  or  restraint,  and  there 
was  no  one  who  had  a  ri^ht  to  assent  or  object 
to  his  removal.  It  would  seem  that  his  change 
of  domicil  was  then  com^plete,  except  that  It 
did  not  deprive  the  probate  court  in  this  State 
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of  its  juTisdictioii  over  him,  or  the  petition 
then  pending.  If  the  assent  of  the  guardian 
«fter  his  appointment  was  necessary,  it  was 
given. 

If  Mr.  Stone,  being  of  mental  capacity  to 
change  his  domicil,  in  good  faith  removed  his 
Tesideoce  to  Iowa,  while  the  proceedings  for 
the  appointment  of  a  guardian  over  him  were 
pendrog,  and  if  his  residence  in  Iowa  contin- 
ued until  his  death  and  was  assented  to  by  his 
guardian,  after  his  appointment,  we  think  he 
was  such  a  resident  of  Iowa  that  the  courts  of 
that  State  had  original  jurisdiction  of  the  pro- 
hate  of  his  will. 

Case  to  itand  for  trial. 


WiUiam  H.  LINCOLN 
City  of  BOSTON. 


(. 


..-.) 


I  sustained 
by  an  individual  from  tfie  flrinf^  of  a 
cannon  on  the  common,  held  by  the  city  for 
the  public  benefit  and  not  for  Its  emolument  or 
as  a  source  of  revenue,  althougrh  such  ftring  was 
under  a  license  from  the  mayor,  authorized  by 
ordhiance,  whatever  might  be  the  liability  of  a 
priTRte  land  owner  Who  gave  a  license  for  the 
flrlnff  of  cannon  upon  his  premises. 

(February  28, 1889.) 


ON  appeal  from  the  Suffolk  County  Superior 
Court.     Affirmed, 

This  action  was  brought  to  recover  damages 
for  personal  injuries.  The  declaration  in  sub- 
stance alleged  that  on  a  cei-tain  day  cannon 
were  fired  on  Boston  Common,  which  firing 
rendered  Charles  Street  unsafe  for  those  driv- 
ing thereon  and  was  a  public  nuisance;  that 
th&  Common  is  owned  and  controlled  by  de- 
fendant, which,  by  the  mayor  acting  as  its  agent, 
authorized  the  said  firing  of  cannon  thereon 
under  Revised  Ordinances  of  Boston  ,1886,chap. 
42,  §  14,  providing  that  ''No  cannon  or  artil- 
lery shall  be  fired  by  the  militia  or  others  upon 
the  Common  or  other  public  grounds,  unless 
such  firing  is  authorized  by  the  city  council,  the 
mayor  or  the  commander  m  chief  of  the  militia 
of  the  Commonwealth;"  and  that  plaintiff  re- 
ceived special  damage  from  said  nuisance. 

A  demurrer  to  the  declaration  was  sustained, 
and  plaintiff  took  this  appeal. 

Mesgra.  J.  T.  Wheelwright  and  W.  K. 
Richardson,  for  plaintiff,  appellant: 

Acts  or  structures  which  render  a  public 
highway  unsafe  for  persons  lawfully  traveling 
thereon  are  a  public  nuisance,  whether  com- 
mitted or  erected  in  the  way  ( Votburgh  v.  Mb<ik, 
1  Cush.  453),  or  upon  property  adjoining  the 
way. 

FKaher  v.  Proicse,  2  Best  &  S.  770, 770;  Bournes 
V.  Ward,  9  C.  B.  392. 

This  principle  has  been  frequently  applied 
to   acts   the  effect   of   which   is   to   render 


ScfXM.— Municipal  corporation  not  liable  except  for 
its  own  negHaenee. 

The  general  rule  established  by  the  courts  is  that 
a  public  corporation  intrusted  by  statute  with  the 
performance  of  a  public  duty,  and  receiving  there- 
from no  profits  or  emoluments  to  itself,  is  not  liable 
in  a  elTll  action  by  an  individual  who  has  sustained 
special  damage  by  the  neglect  of  its  agents  in  the 
performance  of  such  duty.  Freeholders  of  Sussex 
Co.  V.  Stiader,  18  N.  J.  L.  108;  Pray  v.  Jersey  City,  32 
N.  J.  L.  aM:  Union  v.  Durftee,  88  N.  J.  L.  Zi;  Marvin 
Safe  Co.  V.  Ward,  46  N.  J.  L.  19;  Condlct  v.  Jersey 
Ctty,  46  N.  J.  L.  1^;  Little  v.  Dusenberry,  46  N.  J. 
L  638;  Witd  v.  Paterson,  1  Cent.  Rep.  189,  47  N.  J.  L. 
408;  Vorrath  v.  Hoboken,  6  Cent.  Rep.  840, 48  N.  J. 
L.286L 

Negligence  is  never  presumed,  and  the  plaintiff 
who  alleges  it  as  a  cause  of  action  must  establish 
the  breech  of  duty  which  constitutes  the  negli- 
gence, or  a  recovery  will  be  denied.  Wabash,  St.  L. 
*  P.  K.  Go.  V.  Locke,  11  West.  Rep.  877,  V\2  Ind.  404; 
Toledo,  W.  ft  W.  R.  Co.  v.  Brannagan,  76  Ind.  490; 
Wanaw  v.  Dunlap,  12  West.  Rep.  141, 112  Ind.  579. 

When  a  legal  duty  has  been  imposed  by  statute 
upon  a  municipal  corporation,  it  is  undoubtedly 
liable  for  injuries  resulting  from  the  neglect  of  that 
duty;  in  such  case  it  stands  on  the  same  footing,  in 
respect  to  negligence,  as  a  purely  private  corpora- 
tion or  an  individual.  Erie  v.  Sohwingle,  22  Pa.  388; 
Shearm.  ft  Redf .  Neg.  167;  Dillon,  Mun.  Corp.  M  961- 

But  the  duty  imposed  must  be  absolute  or  im- 
perative, not  such  as  under  a  grant  of  authority  is 
intrusted  to  the  judgment  and  discretion  of  the 
munidpa]  authorities;  for  it  is  a  well  settled  doc- 
trtne  that  a  municipal  corporation  is  not  liable  to 
an  action  for  damages,  either  for  the  nonezercise 
of,  or  for  the  manner  In  which  in  good  faith  it  ex- 
ercises, discretionary  powers  of  a  public  or  legis- 
lative character.  HcBade  v.  Chester,  10  Cent.  Rep. 
7S.  117  Pa.  414. 


Not  liable  for  acta  of  its  licensees. 

Wbere  the  city  grants  an  express  license,  it  would 
not  be  chargeable  with  notice  of  the  negligence  of 
licensee.  Masterton  v.  Mt.  Vernon,  58  K.  Y.  301; 
Sweet  V.  Gloversville,  12  Hun,  302;  Dorlon  v.  Brook- 
lyn, 46  Barb.  604;  McDermott  v.  Kingston,  19  Hun, 
198;  Cohen  v.  N.  Y.  48  Hun,  845;  Warsaw  v.  BunLap, 
12  West.  Rep.  141, 112  Ind.  570. 

Municipal  corporations  are  not  llablo  for  the  acts 
of  persons  it  licenses  to  use  its  streets,  unless  the 
thing  authorized  is  intrinsically  dangerous,  or  the 
municipal  authorities  have  notice  of  the  negligence 
of  its  licensees.  Ryan  v.  Curran,  64  Ind.  345;  Dooley 
V.  Sullivan,  11  West,  Rep.  816, 112  Ind.  461;  Warsaw 
V.  Dunlap,  12  West.  Rep.  141, 112  Ind.  579. 

Not  an  inevrer  aoainst  accidents  on  its  streets. 

The  municipal  corporation  is  not  an  insurer 
against  accidents  upon  the  streets  and  sidewalks. 
Nor  is  every  defect  therein,  though  it  may  cause 
the  Injury  sued  for,  actionable. 

Whether  it  is  so  or  not  is  a  practical  question, 
to  be  determined  in  each  case  by  its  particular 
circumstances.  Blake  v.  St.  Louis,  40  Mo.  569, 571; 
Smith  V.  St.  Joseph,  45  Mo.  449:  Seward  v.  Milford, 
21  Wis.  485;  Landolt  v.  Norwich,  11  Am.  Law  Reg. 
N.  S.  888;  Leicester  v.  Pittsf ord,  6  Vt.  245;  Raymond 
V.  Lowell,  6  Cush.  524,  634;  Davenport  v.  Ruckman, 
87  N.  Y.  568;  Johnson  v.  Haverhill,  35  N.  H.  74; 
Ghenn  v.  Provlnoetown,  105  Mass.  313;  Williams  v. 
Clinton,  28  Conn.  264:  Bacon  v.  Boston,  3  Cush.  174; 
Manderschid  v.  Dubuque,  29  Iowa,  73;  2  Dillon,  Mun. 
Corp.  917. 

.  There  is  no  absolute  guaranty  or  undertaking  on 
the  part  of  a  municipal  corporation  that  its  streets 
or  other  constructions  shall,  at  all  times  and  under 
all  circumstances,  be  in  a  safe  and  proper  condi- 
tion; its  obligation  and  duty  extend  only  to  the 
exercise  of  reasonable  care  and  vigilance.  Mc- 
Carthy V.  Syracuse,  46  N.  Y.  194;  Smith  v.  Mayor  of 
N.  Y.  66  N.  Y.  296;  Ring  v.  Cohoes,  77  N.  Y,  88;  Hub- 
bell  V.  Yonkers,  6  Cent.  Rep.  499, 104  N.  Y.  434;  Hunt 
V.  Mayor  of  N.  Y.  12  Cent.  Rep.  63, 109  N.  Y.  134. 
17 
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the  highway  uosafe  by  frightening  horses, 
whether  such  acts  are  committed  upon  or  near 
The  highway. 

Cole  y.  Fwier,  11  Mass.  137;  Janea  y.  Housa- 
tonic  R,  Co.  107  Mass.  261;  Houae  y.  Metealf, 
27  Conn.  681 ;  Knight  y.  Qoodyeafa  India  Rub- 
ber Ohve  Mfg.  Co.  38  Conn.  438;  Clinton  y. 
Hawa/rd,  43  Conn.  295;  HiU  y.  New  River  Co. 
9  Best  &  S.  803;  Bennett  y.  Fifield,  18  R.  I. 
189. 

Since  the  earliest  times,  the  firing  of  guns 
near  a  highway  has  been  most  strongly  con- 
demned as  a  nuisance. 

CoU  y.  Fiafier,  11  Mass.  137;  Moody  v.  Ward, 

18  Mass.  299. 

The  owner  and  occupier  of  land  who,  not 
parting  with  possession,  has  giyen  another  a 
ucense  to  come  upon  his  propjerty  and  do  cer- 
tain acts,  in  doine  which  a  nuisance  is  created, 
is  equally  liable  tor  damages  proceeding  there- 
from with  the  licensee,  who  actually  created 
the  nuisance. 

Whtie  y.  Jameeon,  L.  R.  18  Eq.  803;  Pollock, 
Torts,  8J51;  1  Addison.  Torts,  Wood's  ed,  386; 
Lauqher  y.  Pointer,  5  Barn.  &  C.  547,  560 
(littledale,  /.);  Qaarman  y.  Burnett,  6  Mees. 
&  W.  499  (Parke,  B.);  Rich  y.  Basterfield,  4  C. 
B.  788.  802  (Creswell,  J.);  compare  Cuff  y. 
Newark  &  N.  Y.  R.  Co.  85  N.  J.  L.  17. 

A  city  is  liable  in  such  cases,  both  in  equity 
and  at  law,  as  fully  as  a  priyate  person  would 
be. 

Foreman  y.  Canterbury,  L.  R.  6  Q.  B.  214; 
PendMmry  y.  Oreenhalgh,  L.  R.  1  Q.  B.  Diy. 
86;  Atty-Gen.  y.  Basingstoke,  45  L.  J.  K.  S. 
(Ch.)  726;  Brower  y.  N.  T.  3  Barb.  254;  People 
y.  New  York,  18  Abb.  N.  C.  128;  Morrison  y. 
Einkson,  87  111.  587;  Stanley  y.  Davenport,  54 
Iowa,  468;  Harper  y.  Milwaukee,  80  Wis.  365; 
LiUU  y.  Madison,  42  Wis.  648;  Suffolk  y. 
Parker,  79  Va.  660;  McDonald  y.  Newark,  5 
Cent.  Rep.  646.  42  N.  J.  Eq.  186. 

For  cases  pointing  to  the  liability  of  towns 
and  cities  for  creating  a  nuisance  where  the 
corporation  had  no  pecuniary  interest — 

See  Lawrence  y.  Fairhaven,  5  Gray,  110; 
Perry  y.  Worcester,  6  Gray,  544;  Parker  y. 
LoweU,  11  Gray,  353;  TinMey  y.  SaXem,  187 
Mass.  171.  citfaig  Proprs.  of  Locks  &  Canals  y. 
LoweU,  7  Gray,  228;  Hildreth  v.  LoweU,  11 
Gray,  845;  HaskeU  y.  New  Bedford,  108  Mass. 
208;  Brayton  y.  FaU  River,  118  Mass.  218;  HiU 
y.  Boston,  122  Mass.  844.  858,  865;  NichoU  v. 
Boston,  98  Mass.  39;  Gordon  y.  Taunton,  126 
Mass.  849,  852;  Manning  y.  LowOl,  180  Mass. 
21;  Mayo  y.  Springfield,  136  Mass.  10;  Morse 
y.  Worcester,  189  Mass.  889;  Thayer  y.  Boston, 

19  Pick.  511. 

The  defendant  cannot  ayoid  liability  to  this 
action  on  the  ground  that  the  Mayor  in  giying 
the  license  acted  as  a  "public  officer''  for 
whose  actfl  the  city  is  not  responsible  as  his 
principal. 

Hafford  y.  New  Bedford,  16  Gray.  297;  SuUi- 
van  y.  Holyoke,  185  Mass.  278;  Waldron  y. 
HaverhiU,  8  New  Eng.  Rep.  688,  148  Mass. 
582;  Gordon  Y.  Taunton,  126  Mass.  U9;Deane 
V.  Randolph,  182  Mass.  475;  Hawks  y.  Charle- 
mont,  101  Mass.  414;  Child  y.  Boston,  4  Allen, 
41;  Thayer  v.  Boston,  19  Pick.  511;  Bigelow  y. 
Randolph,  14  Gray,  541. 

Mr.    Au   J.   Bailey    for  defendant,  ap- 
pellee. 
8  L.  R.  A. 


Holmes,  J.,  deliyered  the  opinion  of  the 
coiu-t: 

We  shall  not  enter  upon  the  discussion  to 
which  we  were  inyited  by  the  arguments,  as 
to  whether  a  priyate  land  owner  would  be  liable 
to  travelers  upon  a  highway  for  the  noise 
caused  by  the  firin^^  of  a  cannon  three  times 
upon  his  land  by  his  licensee. 

The  case  of  WhiU  y.  Jameson,  L.  R.  18  Eq. 
803,  assuming  that  we  should  follow  it,  does 
not  go  to  the  extent  of  holding  a  land  owner 
liable  for  a  transitory  act  of  a  third  person,  the 
scope  of  which  cannot  be  enlarged  by  calling 
it  a  public  nuisance,  and  whidh  has  in  it  no 
element  of  continuing  use  of  the  real  estate. 
See  Butterfield  y.  Boston,  20  N.  K  Rep.  118; 
Com.  y.  Patterson,  188  Mass.  498, 500. 

But  we  express  no  opinion  whether  the  prin- 
ciple of  White  y.  Jameson,  or  of  Jackman  y. 
Arlington  Mills,  187  Mass.  277;  Dalay  v.  Sav- 
age, 145  Mass.  88,  4  New  Eng.  Rep.  868,  and 
the  cases  cited  in  Clifford  y.  AUantie  Cotton 
MiUs,  146  Mass.  47,  5  New  Eng.  Rep.  566.— 
would  extend  to  the  one  supposed;  because,  if 
it  would,  we  are  of  opinion  that  a  different 
principle  governs  the  liability  of  the  City  of 
Boston  for  the  firing  of  cannon  on  the  Common, 
under  a  license  ^nted  in  pursuance  of  the  or- 
dinance set  out  m  the  declaration.  Rey.  Ord. 
1886,  chap.  42,  §  14. 

The  city  is  alleged  to  own  the  Common. 
But  it  appears  by  statutes  and  decisioDs  of 
which  we  are  bound  to  take  notice  that  its 
rights,  even  at  common  law,  hardly  extend  be- 
yond a  technical  title,  without  the  usual  inci- 
dents of  title;  and  it  is  equally  apparent  that 
the  license  which  it  gave  was  not  given  by  it 
as  an  Act  of  ownership,  but  as  an  Act  of  mu- 
nicipal government.  "  The  city  holds  the 
Common  for  the  public  benefit,  and  not  for  its 
emolument,  or  as  a  source  of  revenue.'*  The 
use  of  it  is  dedicated  to  and  belongs  to  the  pub- 
lic. Steele  v.  Boston,  128  Mass.  588;  Veale  ▼. 
Boston,  185  Mass.  187;  Abbott  v.  Cottage  City, 
148  Mass.  521,  3  New  Eng.  Rep.  778. 

And  the  Legislature  has  regulated  the  use- 
very  strictly.  The  city  cannot  let  or  sell  the 
Common.    Stat.  1854,  chap.  448.  g  89. 

It  cannot  build  upon  it,  except  within  the 
narrowest  limits.  Pub.  Stat.  chap.  54,  §  16; 
chap.  27,  §  50.  See  Stat.  1859,  chap.  810,  g  8. 

It  cannot  lay  out  wa3's  over  it.  Pub.  Stat, 
chap.  54,  §  18. 

Conversely,  the  city  is  not  bound  to  keep  it 
in  safe  condition  and  is  not  answerable  for  de- 
fects in  the  paths  which  cross  it.  Steele  v. 
Boston;  Veale  v.  Boston,  supra.  See  ahK>  OU- 
«T  y.  Worcester,  102  Mass.  489;  Clark  v.  Wai- 
tham,  128  Mass.  667. 

These  considerations  make  plainer  what  is 
very  plain  without  them:  that  the  ordinsDoe 
set  out  in  the  declaration  is  not  the  exercise  of 
an  owner's  authority  over  his  property,  but  is 
a  police  regulation  of  the  use  of  a  public  place 
by  the  pumic,  made  by  the  city  under  its  pow- 
er to  make  needful  and  saluta^  by-laws,  with- 
out regard  to  the  accidental  ownership  of  the 
fee.  Stat.  1854,  chap.  448,  g  85;  Com,  t.  Datfie^ 
140  Mass.  485,  1  New  Eng.  Rep.  880.  See 
Com.  v.  Worcester,  3  Pick.  462;  Pedriel  v.  Bos- 
ley,  12  Gray,  161;  Com.  v.  Curtis,  9  Allen,  M6; 
Com.  v.  Patch,  97  Mass.  221;  Com.  v.  Brookt, 
109  Mass.  856. 
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Like  the  ordinance  discussed  in  Chmmon- 
wealth  v.  Davis,  its  purpose  is  prohibitory;  and 
the  license  which  it  implicitly  authorizes  (Rev. 
OnL  1885,  chap.  1,  §  7)  is  merely  a  removal  of 
the  prohibition  and  of  the  liability  to  a  penalty 
which  otherwise  would  be  incurred.  Rev. 
Ord.  1885,  chap.  1,  §  5. 

It  makes  no  difference  whether  the  license  is 
ffven  bv  the  mayor  or  by  the  commander  in 
chief  of  the  militia.  See  Stat.  1887,  chap.  411, 
§§90,108,109. 

In  either  case  the  license  is  not  a  permission 
fftuated  by  the  agents  of  the  owner,  but  an  ad- 
jadication  of  an  exception  to  a  quasi  statutory 
rale,  made  by  a  person  who  for  that  purpose 
is  not  the  owner's  agent.  A  fartum  the  per- 
son who  fires  the  cannon  is  not  the  city's  agent 
or  servant,  and  the  firing  is  not  the  dty's  act. 

The  case,  then,  is  simply  that  the  dty  has 
failed  to  prohibit  the  firing  of  cannon  in  a  pub- 
lic park,  by  legislation,  or  has  ^ven  its  legis- 
lative sanction  on  certain  conditions.  It  has  no 
private  interest  in  the  matter,  and  there  is  no 
statute  giving  an  action  for  such  a  cause. 
Clark  V.  Wattham,  128  Mass.  567,  570,  and 
cases  supra.  See  Huiehinson  v.  Ooneord,  41 
Vt.  271,  274;  Tindieff  v.  Salem,  187  Mass.  171. 

Annoying,  and  even  dangerous,  as  such  fir- 
ing may  be,  an  ad^ining  householder  could 
not  maintain  an  action  against  the  city,  and  the 


plaintiff  stands  no  better  than  an  adjoining 
owner  would.  We  do  not  understand  that  he 
seeks  to  charge  the  city  for  a  breach  of  its  stat- 
utory duty  with  regard  to  highways.  With 
regard  to  that,  however,  it  may  be,  as  to  the 
duty  of  land  owners,  it  would  be  enough  to 
say  that,  the  act  of  the  person  who  fired  the 
cannon  was  the  proximate,  or  at  least  a  concur- 
ring, cause:  and  that  he  was  not  a  servant  of 
the  city  {Kidder  v.  Dunstable,  7  Gray,  104; 
Arey  V.  Newton,  20  K.  E.  Rep.  827,  Middlesex, 
March  1, 1889);  or,  more  shortly  still,  that  noises 
outside  the  limits  of  the  highway,  amounting- 
to  a  public  nuisance,  are  not  a  statutory  defect 
in  the  way.  JBixon  v.  Lowell,  18  Gray,  59,  68; 
Keith  V.  Easton,  2  Allen,  552,  555;  Bemis  v. 
Arlington,  114  Mass.  507;  Oook  v.  Montague, 
115  Mass.  571. 

For  these  reasons,  without  considering  other 
defenses,  the  demurrer  must  be  sustained,  and 
the  judgment  must  be  for  the  defendant 

Perhaps  it  will  save  future  litigation  if  we 
go  one  step  further,  and  intimate  that  as  the 
subject  matter  was  within  the  city's  authority 
to  regulate  by  by-law;  and  as  the  by-law,  so 
far  as  appears,  is  reasonable,  those  who  act  un- 
der it  are  lustifled  in  doing  what  we  all  know 
eztraJudioiaUy  to  have  been  done  upon  the 
Common  time  out  of  mind. 

Judgment  ajtrmed. 
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A  flnal  deeree»  In  strict  Itoeelosiire  pro- 
rfUKllngB  in  lUinols,  expressly  provldlnsr  that 
In  def&uTt  of  payment  all  the  right,  title  and 
interest,  both  ieffal  and  equitable,  of  defendants 
shall  be  vested  absolutely  and  forever  unoondi- 
tlonally  in  the  oomplainants,  being  in  oonf  ormlty 
with  the  luractioe  in  that  State,  is  sufficient  to 
make  a  complete  transfer  of  the  title,  although 
onder  the  English  practice  the  title  is  not  com- 
pletely transferred  until  a  final  order,  based  on 
proof  that  the  money  was  not  paid  according  to 
the  terms  of  the  decree,  is  made. 

(January  20^  1889.) 

APPEAL  by  defendants,  from  a  judgment 
of  the  Circuit  Court  of  Alexander  County 
in  fayor  of  plaintiff  in  an  action  of  ejectment. 

The  material  facts  are  stated  in  the  opinion. 

Messrs.  Walter  Warder  and  William 
V*  Bailer  for  appellants. 

Mr.  John  II*  Jbansden*  for  appellee: 

There  was  the  clearest  agreement  by  com- 
phdnant  and  defendants  that  complainant 
should  take  the  property  for  the  debt;  and  an 
order  of  confirmation  was  unnecessary. 

2  Jones,  Mortgages,  §  1567. 

Wmda,  J.,  delivered  the  opinion  of  the 
court: 

This  was  a  suit  in  ejectment,  by  appellee 
8L.R.A. 


against  appellants,  Eugene  E.  Ellis  being  the 
real  party  m  interest,  to  recover  poesession  of 
;  lots  30  and  81 ,  in  block  68,  in  the  City  of  Cairo. 
Both  parties  claim  title  through  Henry  B.  and 
Thomas  B.  Ellis— appellee  through  a  mort- 
gage and  decree  of  strict  foreclosure,  and  ap- 
pellant through  a  tax  deed. 

By  an  amended  bill  in  chancery  filed  at  the 
September  Term,  1880,  of  the  Alexander  Circuit 
Court,  one  Holmes  B.  Kelley  prayed  a  decree  of 
strict  foreclosure  against  said  lots,  on  a  mort- 
gage theretofore  executed  by  the  said  H.  B. 
ana  T.  B.  Ellis  and  their  wives,  who  were 
made  defendants. 

They  filed  a  joint  answer  to  that  bill,  admit- 
ting its  allegations,  and  consenting  that  a  de- 
cree of  strict  foreclosure  should  be  entwed  as 
therein  prayed.  The  court,  by  its  decree  of 
the  same  term,  foimd  the  amount  due  on  the 
mortage  debt  to  be  $1,465;  that  the  mortgage 
premises  were  in  bad  repair,  falling  into  decay, 
and  did  not  exceed  in  value  the  sum  of  $600. 

The  decree  then  concludes  with  the  follow- 
ing order:  "  It  is  therefore  ordered,  adjudged 
and  decreed  by  the  court  that  the  defendants 
Thomas  B.  ElUs  and  Henry  B.  EUis  pay  to  the 
complainant  Holmes  B.  Keiley  the  said  sum  of 
$1,465,  with  6  per  cent  interest  thereon  from 
the  date  hereof,  within  ninety  days  from  the 
date  of  this  decree;  and,  in  default  of  the  pay- 
ment of  said  sum  within  the  said  period  of 
ninety  days,  thev,  the  said  defendants,  be  for- 
ever Darred  and  foreclosed  of  all  riffht  and 
equity  of  redemption  in  and  to  the  saia  prem- 
ises, and  every  part  thereof;  and  that,  in  de- 
fault of  such  payment  within  the  period  of 
ninety  days,  all  the  right,  title  and  hiterest. 
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both  legal  and  equitable,  of  said  defendants  in 
aLd  to  said  premises,  and  every  part  thereof, 
shall  be  and  become  vested  al^olutelj  and  for- 
ever unconditionally  in  the  said  complainant 
Holmes  B.  Kelley. 

It  is  further  ordered  that,  upon  the  defend- 
ants paying  the  complainant  the  said  sum  of 
$1,465,  within  the  time  above  mentioned,  the 
complainant  reconvey  the  said  premises  to  the 
said  defendants  Thomas  B.  Ellis  and  Henry  B. 
Ellis,  bv  a  suitable  instrument  of  conveyance. 

It  is  further  ordered,  adjudged  and  decreed 
by  the  court  that  the  defendants  Thomas  B. 
Ellis  and  Henry  B.  Ellis  pay  the  costs  of  this 
suit,  and  that  execution  may  issue  therefor." 

On  the  18th  day  of  January,  1887,  the  said 
Holmes  B.  Kelley  and  wife  conveyed  to  ap- 
pellee. 

Among  other  proceedings  in  pursuance  of 
which  the  tax  under  which  appellant  Ellis 
claims  title  was  executed,  he  offered  in  proof 
the  afladavit  required  by  section  217  of  the  Rev- 
enue Act,  upon  which  the  deed  was  issued; 
but  the  court  below  held  it  insufficient,  and,  on 
objection  by  appellee,  excluded  both  it  and  the 
tax  deed.  The  finding  and  judgment  of  the 
circuit  court  was  for  appellee  for  the  premises 
in  suit,  and  the  record  is  brought  here  by 
appeal. 

The  judgment  of  the  trial  court  is  assailed: 
Jirstf  because  it  is  said  the  evidence  fails  to 
show  a  legal  title  in  appellee;  and  secondly/,  on 
the  grouna  that  the  affidavit  and  tax  deed  offered 
in  evidence  by  appellants  were  improperly  ex- 
cluded. On  the  trial  the  last  point  is  not  in- 
sisted upon.  No  argument  whatever  is  offered 
in  support  of  it.  We  have,  however,  examined 
the  affidavit  as  it  is  set  out  in  the  abstract,  and 
are  of  opinion  that  the  circuit  court  acted  cor- 
rectlv  upon  it. 

The  first  point  is  earnestly  insisted  upon.  It 
turns  upon  what  shall  be  decided  to  bo  the 
correct  practice,  in  this  State,  in  strict  fore- 
closure proceedings.  It  is  contended  that  the 
decree  through  which  appellee  claims  does  not 
vest  the  title  to  the  mortgaged  premises  in  the 
complainant,  but  to  do  so  must  be  followed  by 
a  finid  order,  based  on  proof  that  the  money 
was  not  paid  according  to  the  terms  of  the  de- 
cree. Without  such  an  order  it  is  said  the  tifle 
is  incomplete.  The  English  practice  is  so 
stated  in  2  Daniell  on  Chancery  Practice,  996 
(quoted  by  JtiMiee  Sheldon  in  Mulvey  v.  Gibbons, 
87  111.  880)  and  in  1  Smith  on  Chancery  Practice, 
540. 

The  question  has  never  been  directly  decided 
in  this  State.  It  was  presented  and  discussed 
in  the  Mulvey  Casey  supra;  but,  its  determina- 
tion not  being  thought  necessary  in  that  case, 
it  was  passed  without  decision.  We  think, 
however,  that  an  examination  of  the  reported 
cases,  in  which  records  in  such  proceedings 
have  come  before  this  and  the  appellate  courts 
for  review,  will  show  the  practice  in  the  vari- 
ous circuit  courts  of  the  State  to  have  been  to 
treat  the  decree  of  foreclosure  as  the  final  order 
in  the  case,  and  that  such  practice  has,  with 
more  or  less  directness,  met  the  approval  of 
this  court. 

In  Johnson  v.  Drninell,  15  HI.  100,  it  was  ob- 
jected that  the  decree  did  not  specify  in  whom 
the  title  to  the  land  should  be  vested;  but  the 
decree  was  affirmed,  and  it  was  said:  "  By 
8  L.  R.  A. 


barring  the  equity  of  redemption  it  coDfirms 
the  title  in  the  mortgagee.  The  title  conveyed 
by  the  mortgage,  which  was  before  conditional, 
now  becomes  absolute." 

In  Wilson  v.  OeiHer,  19  111.  49.  the  decree 
provided  that,  in  default  of  the  payment,  the 
equity  of  redemption  should  be  barred,  and 
''that  the  title  revert  to  the  complainant  in  fee 
forever;"  and  authorized  the  sheriff  of  the 
county  to  put  complainant  in  possession  of  the 
mortj^aged  premises.  It  was  also  aflSrmed,  no 
question  as  to  its  finality  being  raised. 

In  Stepliens  v.  Bic?ineU,  27  111.  444,  the  de- 
cree barred  all  equity  of  redemption,  in  de- 
fault of  payment  within  four  months;  and 
Breese,  /.,  in  the  opinion  of  the  court,  says: 
^'  It  is  alleged  in  the  bill,  and  confessed,  that 
the  lands  mortgaged  are  not  equal  in  valae  to 
the  purchase  money  due.  It  was  then  in  the 
discretion  of  the  court  to  decree  a  strict  fore- 
closure, the  effect  of  which  is  to  vest  the  title 
absolutely  in  the  mortgagee." 

In  Chiekering  v.  Fanes,  26  111.  507,  as  shown 
by  the  opinion  in  Mulvey  v.  Qibbons,  supra,  the 
decree  was  similar  to  the  one  then  before  the 
court — a  decree  niei  not  materially  different 
from  the  one  presented  by  this  record. 

In  the  Chiekering  Case  the  decree  was  held 
color  of  title,  and  from  what  is  there  said  it  is 
clear  that  the  decree  was  held  and  treated  as 
the  final  order  in  the  case.  While  it  is  true 
that  the  point  here  urged  was  not  presented  in 
it,  or  any  of  the  foregoing  cases  cited,  yet 
these  cases  do  clearly  show  the  practice  in  the 
courts  of  this  State  to  differ  from  that  in  En- 
gland. In  some  of  them,  at  least,  the  decrees 
were  so  questioned  as  to  strongly  suggest  the 
]>oint,  and  call  for  a  condemnation  of  the  prac- 
tice, if  not  approved. 

The  decree  in  a  foreclosure  proceeding  in 
England,  as  shown  by  both  of  the  above  named 
authors  on  chancery  practice,  is  essentially  dif- 
ferent from  the  one  appearing  in  this  record, 
and  those  usually  rendered  under  our  practice. 
There  the  decree  orders  a  reference  to  the  mas- 
ter to  take  an  account  and  tax  costs,  *'  and 
directs  that,  if  the  same  are  paid  by  the  mort- 
gagor at  such  time  and  place  as  the  master 
shall  fix,  the  mortgagee  is  to  reconvey  the  prem- 
ises, but  orders,  in  default  of  payment  at  such 
time  and  place,  that  the  mortgagor  be  abso^ 
lutely  foreclosed  from  all  equitv  of  redemption 
in  the  mortgaged  premises."  1  Smith,  Ch.  f*r. 
582. 

"On  the  day  appointed,  either  the  mortgagee, 
or  one  duly  authorized  by  him  under  a  power 
of  attorney,  attends  at  the  place  appointed  to 
receive  the  mone^,  and  remains  there  till  the 
expiration  of  the  time  appointed.  If  the  mort- 
gage money  is  not  paid,  upon  an  affidavit  of  be- 
ing duly  attended,  and  of  the  nonpayment  of 
the  money,  the  plaintiff  is  entitled  to  an  order, 
on  a  motion,  as  of  course,  that  the  defendant 
do  from  henceforth  stand  absolutely  debured 
and  foreclosed  of  and  from  all  right,  title,  suit 
and  equity  of  redemption  of,  in  or  to  the  said 
mortgaged  premises."    Id,  540. 

There  the  decree  of  foreclosure  does  not  pur- 
port to  be  the  final  order  in  the  case.  The 
amount  due,  the  costs,  the  time  within  which 
and  the  place  at  which  the  payment  is  to  be 
made,  are  all  left  to  be  ascertained  and  fixed 
by  the  master;    and  that  some  further  order 
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most  follow  such  a  decree  to  complete  tbe  f ore- 
closare  is  manifest. 

The  decree  before  us  is  a  final  decree,  and 
expressly  provides  that,  in  default  of  payment, 
"all  the  right,  title,  and  interest,  both  legal  and 
equitable,  of  said  defendants,  in  and  to  said 
premises,  and  every  part  thereof,  shall  be  and 
become  vested  absolutely  and  forever,  uncon- 
ditionally, in  the  said  complainant." 

Although  courts  of  chancery  in  this  8tate  are 
governed  by  the  same  practice  as  courts  of 
chanceiy  in  England,  or  by  rules  and  regula- 
tions consistent  with  such  practice,  we  are  un- 
able to  see  wherein  the  practice  here  adopted  is 
so  inconsistent  with  that  in  England,  as  laid 
down  by  authors  on  chancery  practice,  that  it 
should  be  condemned. 

Under  the  one  practice,  the  title  is  vested  in 
tbe  complainant  by  an  order  in  the  decree;  un- 
der the  other,  by  a  final  order  made  subse- 
quently.  When  the  practice  is  once  established 


and  understood,  the  rights  of  the  defendant  are 
as  well  protected  bv  one  mode  of  procedure  as 
the  other.  That  the  decree  in  question  is  in 
conformity  with  the  practice  in  this  State,  as 
understood  by  courts  and  the  profession,  we 
have  no  doubt;  and  to  unsettle  that  practice 
now  would  be  productive  of  no  good,  but 
miffht  be  attended  with  evil  results. 

In  this  view  of  the  case,  it  is  unnecessary  to 
inquire  whether  or  not  appellee  could  maintain 
this  action  on  the  title  vested  in  Holmes  B. 
Eelley  by  virtue  of  the  mortgage  from  Thomas 
B.  and  Henry  B.  Ellis  to  Wheeler.  The  decree 
of  strict  foreclosure  vested  the  title  in  Eelley 
absolutely,  and  bis  deed  to  appellee  clothed  him 
with  a  legal  title,  which,  in  the  absence  of  all 
proof  of  right  or  title  in  appellant,  entitled  him 
to  possession,  and  the  judgment  of  the  Circuit 
Court  was  therefore  right. 

Affi/rmed, 


INDIANA  SUPREME  COURT. 


Chandler  D.  BILLS,  Appt., 

City  of  GOSHEN. 

(....Ind.....) 


1-The    words 
laws^  are  synonymous. 


'oardlnaAoes'*    aAd   '*by- 


8.  An  ordiBanoe  prohibitliiff  certain  pni^ 


I  without  first  being  lioensed  Is  invall( 
leas  It  names  a  fljced  and  definite  Uoense  fee  which 
all  peraoDS  engaged  in  like  business  shall  pay. 

^  An  ordinanee  wbiefa  does  not  fix  any 
naurant  to  be  paid  as  a  license  for  a  business 
which  It  prohibits  without  a  license,  but  leaves  It 
open  for  the  conmion  council  to  fix  the  fee  to  be 
charged  In  each  particular  case,  and  also  gives 
the  ooancii  the  right  to  delegate  the  power  to 
fix  the  fee  to  the  mayor  of  the  city,  and  which 
does  not  state  the  time  of  the  duration  and  valid- 
ity of  the  license,  is  invalid. 

^An  ordinanee  is  not  invalid  because  it 


does  not  fix  a  sum  definite  as  a  penalty,  but  leaves 
it  to  the  court  to  fix  the  amount  at  any  sum  not 
exceeding  $100,  under  Indiana  Revised  Statutes 
1881,  6  8165,  providing  that  a  common  council  may 
enact  penalties  for  the  violation  of  ordinances, 
not  exceeding  $100  for  any  oflTense. 

(February  1, 1880.) 

APPEAL  by  defendant,  from  a  judgment  of 
the  Circuit  Court  of  Elkhart  County,  in  an 
action  commenced  before  the  Mayor  of  the  City 
of  Goshen,  convicting  defendant  of  the  viola- 
tion of  a  city  ordinance.    Bewraed. 

The  facts  are  sufficiently  stated  in  the  opin- 
ion. 

Me98r%.  Henry-  C.  Dod^pe  and  Johnson 
A  Herr*  for  appellant: 

Power  to  regulate  and  restrain  all  theatrical 
and  other  exhibitions  and  public  shows  for 
which  money  is  demanded  and  received,  does 
not  confer  the  right  to  regulate  skating  rinks. 


NoiB.— Jfttnieipcd  eorporotion,-  ordinances,  biHau» 
and  renrfiitions  defined. 

The  term  hyAaw  has  a  limited  and  peculiar  mean- 
ing, and  is  used  to  designate  those  ordinances  or 
regulations  which  a  corporation,  as  one  of  its  legal 
inddents,  has  power  to  make  with  respect  to  its 
own  members  and  its  own  concerns.  Ck>m.  v.  Turn- 
er, 1  Gush.  486 ;  1  DlUon,  Mun.  Corp.  p.  860. 

A  municlpai  by-law  is  a  rule  obligatory  over  a 
particnlar  district,  not  being  at  variance  with  the 
general  laws  of  the  realm,  and  being  reasonable 
and  adapted  to  the  purposes  of  the  corporation; 
and  any  rule  or  ordinance  of  a  permanent  ohar- 
■cter  wMcii  a  corporation  is  empowered  to  make, 
ctther  by  the  common  or  statute  law,  is  a  by-law. 
FteFaike,  B.,  Gosling  v.  Veley,  19  L.  J.  N.  8.  Q.  B. 
IS. 

A  resolution  is  an  order  of  the  council  of  a  spe- 
cial and  temporary  character;  an  ordinance  pre- 
■eribes  a  permanent  rule  of  conduct  or  govern- 
ment.  Blanchard  ▼.  Biasell,  11  Ohio  St.  W,  lot. 

Where  the  charter  commits  the  decision  of  a  mat- 
ter to  the  council  and  is  silent  as  to  the  mode,  the 
<^f¥iask  may  be  evidenced  by  a  resolution,  and 
wed  not  neoeesarily  be  an  ordinance.  State  v. 
Jeney  aty,«7  N.  J.  L.  4fB. 
8L.RA. 


A  resolution  has  ordinarily  the  same  effect  as  an 
ordinance,  as  both  are  legislative  Acts.  Sower  v. 
Phila.  86  Pa.  281;  San  Francisco  Gas  Co.  v.  San  Fran- 
cisco, 0  Gal.  100;  1  Dillon,  Mun.  Corp.  p.  881. 

Pother  to  Ucetue  and  regtdate  buaiTun  purvuite. 

Charters  not  unfrequently  confer  upon  tbe  cor- 
poration the  power  "to  license  and  regulate,"  or  to 
'^license,  regulate  and  tax"  certain  avocations  and 
employmilDnts;  and  unless  there  is  some  spectflc 
limitation  on  the  authority  of  the  Legislature  in 
this  respect,  such  provisions  are  constitutional. 
Mount  Pleasant  v.  Clutch,  6  Iowa,  646;  1  Dillon, 
Mun.  Corp.  p.  800. 

Such  a  grant  of  power  does  not  unlawfully  in- 
terfere with  the  right  of  citizens  to  pursue  their 
lawful  occupations.  Mobile  v.  Tuille,  3  AUi.  187; 
Boston  V.  Schaffer,  9  Pick.  416 ;  Cincinnati  v.  Bry- 
9on,'16  Ohio,  6SS;  New  Orleans  v.  Turpin,  18  La. 
Ann.  66;  MunicipoUty  No.  2  v.  Dubois,  lU  La.  Ann. 
66;.  Charity  Hospital  v.Stickney,  2  La.  Ann.  660; 
Slaughter  v.  Com.  18  Oratt.  767 ;  Carroll  v.  Tuska- 
looea,  DS  Ala.  178;  Meriam  v.  New  Orleans,  14  La. 
Ann.  818 ;  Wynne  v.  Wright,  1  Dev.  &  R  L.  19 ;  Sa- 
vannah V.  Hartridge,  6  Ga.  28;  Collins  v.  Louisville, 
2  B.  Mon.  134;  The  Germania  v.  State,  7  Md.  1;  State 
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Under  all  circumstances,  when  construing  a 
grant  of  power  to  a  municipal  corporation,  con- 
dieting  with  the  natural  rights  of  the  citizens, 
the  construction  must  he  not  only  technical  hut 
strict. 

1  Dillon,  Mun.  Corp.  3d  ed.  §  428;  Sehott  v. 
Pwpk,  89  m.  195. 

The  ordinance.  No.  55,  is  void  for  uncer- 
tainty, because  no  price  is  fixed  which  is  to  be 
uniform  in  its  application,  and  by  the  terms  of 
the  ordinance  the  mayor  or  common  council 
may  determine  in  "each  particular  case"  the 
sum  to  be  paid  for  a  license. 

1  Dillon.  Mun.  Corp.  8d  ed.  §  357;  Tugman 
V.  Chicago,  78  HI.  405, 411;  8t,  Paul  v.  LaidUr, 
2  Minn.  190,  205-209. 

It  is  void  because  no  penalty  is  fixed  by  the 
common  council  for  its  violation. 

See  State  v.  Zeigler,  82  N.  J.  L.  262;  Mobile 
V.  YuiUe,  8  Ala.  187;  36  Am.  Dec.  441. 

As  tending  to  sustain  the  doctrine  more  or 
less  closely  m  principle,  see — 

St.  Louie  V.  Clemene,  48  Mo.  395;  Chicago  v. 
Rumpff,  45  HL  90;  BirdeaU  v.  Clark,  73  N.  Y. 
73;  PJacerville  v.  Wilcox,  36  Cal.  21;  Fose  v. 
Chicago,  56  HI.  854;  Jenks  v.  Chicago,  56  III. 
897;  Cooley,  Const.  Lim.  204-206;  Thompeon 
▼.  ScJiermerhom,  6  N.  Y.  92;  Kinmundy  v. 
Mahan,  72  111.  462;  Qaddis  v.  Richland  Co.  92 
m.  119, 124;  Dillardv.  Webb, 55 Ala.  468;  Louie- 
burgY.  Hairie,!  Jones,  L.  281;  Angell  &  Ames, 
Corp.  §  360,  and  authorities  cited. 

lieeere.  Isaac  A.  Simmons  and  Baker-A 
Defirees,  for  appellee: 

It  is  proper  to  invest  the  mayor  with  author- 
ity to  determine  the  amount  of  the  license  fee. 

Decorah  v.  Dunetan,  88  Iowa,  96. 

The  Legislature  has  provided  that  ferry  men, 
etc.,  shallpay  a  license. 

Rev.  Stat.  §  5269. 

The  law  does  not  fix  the  amoimt  of  the  li- 
cense fee  to  be  paid. 

Ibid. 

The  Legislature  has  delegated  the  power  to 
fix  the  amount  of  the  license  fee,  on  application 
therefor,  to  the  board  doing  county  business,  if 


in  session;  if  not  in  session,  then  to  the  county 
treasurer. 

Id,  %  5272. 

The  Legislature  has  fixed  the  penalty  at  four- 
fold the  amount  of  the  maximum  sum  which 
may  be  charged  for  such  license. 

Id.  I  5274." 

If  the  appellant's  contention  prevails,  these 
statutory  provisions  cannot  be  upheld.  These 
provisions  have  been  before  the  court  in  the 
following  cases: 

BeaU  V.  SiaU,  4  Blackf.  107;  Bright  v.  Mc- 
CuUovgh,  27  Ind,  223;  Seare  v.  Warren  Co.  86 
Ind.  267;  Hetidereon  v.  StaU,  50  Ind.  284. 

The  ordinance  is  not  void  for  fixing  merely 
the  maximum  penalty. 

Oreensburgh  v.  Cortoin,  58  Ind.  518:  Zorger 
V.  Oreeneburg,  60  Ind.  1;  Indianapolis  v.  Fair- 
child,  1  Ind.  815;  Goshen  v.  Crary,  68  Ind.  268; 
Ooshm  V.  Kern,  68  Ind.  468. 

Olds,  /.,  delivered  the  opinion  of  the  court: 
On  the  19th  day  of  January,  1885,  the  Com- 
mon Council  of  the  City  of  Goshen  passed  the 
following  ordinance: 

Ordinance  No.  55. 

In  Relation  to   Licensing  Shows  and   Other 

Amusements. 

Section  1.  It  shaU  not  be  lawful  for  any  per- 
son to  own,  conduct  or  manage,  for  gain,  with- 
in the  city,  any  theater,  circus,  caravan,  roll- 
er-skating rink  or  other  exhibition,  show  or 
amusement,  or  exhibit  any  natural  or  artificial 
curiosities  or  panorama,  or  other  show  or  device 
of  any  kind,  or  give  any  concert  or  any  other 
musical  entertainment,  without  a  license;  Pro- 
vided, That  for  musical  parties  or  concerts,  and 
exhibitions  of  paintings  and  statuary,  given  or 
made  by  citizens  of  this  dty,  no  license  shall 
be  rec|uired,  and  also  lectures  on  historical, 
scientific,  benevolent  or  literary  subjects,  and 
the  apparatus  for  the  elucidation  of  the  same, 
and  Uie  specimens  of  fine  art,  shall  be  deemed 
within  this  proviso. 

Sec.  2.  License  shaU  be  granted  by  the  mayor 


V.  Roberts,  11  Gill.  &  J.  SOB;  Sears  v.  West,  IMurph. 
(N.  C.)  291;  People  v.  Thurber,  18  HI.  667:  Savannah 
V.  Charlton,  86  G  a.  400 ;  Kniper  v.  Louisville,  7  Bush, 
600. 

While  the  power  of  the  olty  oounoil  to  enact  by- 
laws relative  to  publlo  markethouBes  will  not  au- 
thorize the  oorporation  to  prohibit  entirely  the 
sale  of  meats  within  its  limits,  because  such  prohi- 
bition would  he  in  restraint  of  trade,  still,  the 
oounofi  has  the  power  to  enact  a  by-law  forbidding 
the  hawkin^r  about,  or  sellinflr  by  retail,  meats,  etc., 
except  at  the  public  markets,  and  within  certain 
limits  about  the  same.  Ex  parte  Canto,  21  Tex. 
App.  6L 

Ordinance  No.  12808,  of  the  City  of  St.  Louis,  pro- 
viding for  the  Ucensinir  of  meat  vendors,  is  void, 
because  discriminating  against  vendors  in  the  old 
''limits."  St.  Louis  v.  Spiegel,  7  West.  Rep.  780,  00 
Mo.  687. 

An  ordinance  requiring  hawkers  or  peddlers  not 
residents' of  the  dty  to  take  out  a  license  for  the 
■ale  of  goods  not  the  growth  or  manufacture  of  the 
county,  is  void.  Graffty  v.  Rushville,  6  West.  Rep. 
868, 107  Ind.  608. 

A  municipal  ordinance  prohibiting  the  sale  of 
spirituous  liquors  under  a  penalty,  and  a  subsequent 
ordinance  prohibiting  their  sale  without  a  license, 
8L.RA. 


the  price  of  which  Is  prescribed,  being  inconsistent 
and  repugnant,  the  former  is  repealed  by  the  lat- 
ter.   Barton  v.  Gadsden,  70  Ala.  406. 

Enforcement  hy  penaUy. 

The  right  to  make  by-laws  gives  to  the  corpora- 
tion, without  any  express  grant,  of  power,  the  In- 
cidental right  to  enforce  them  by  reasonable  pe- 
cuniary penalties.  What  is  reasonable  depends 
upon  the  nature  of  the  offense  and  the  dream- 
stances.  Mobile  V.  Yuille,  8  Ala.  187: 1  Dillon,  Man. 
Corp.  p.  881. 

Where  the  power  to  make  ordinances  and  by- 
laws 1b  general,  and  no  form  in  whloh  these  shall 
be  enacted  or  passed  is  prescribed,  an  ordinance 
containing  a  prohibition  and  annexing  a  penalty  is 
valid,  notwithstanding  it  pmrports  by  Its  terms  to 
be  a  resolution.  First  Municipality  v.  Cutting,  4 
Ia.  Ann.  886. 

No  penalty  can  be  sustained  that  «;coeeda  in  , 
amount  what  is  reasonable;  and  the  by-law  of  a  ' 
municipal  corporation  cannot  properly  impose  any 
sum,  sliding  or  fixed,  which  exceeds  that.    Be 
Frazee.  0  West  Rep.  140, 68  Mich.  888. 

An  ordinance  of  a  dty  or  town  presorlblnff  a 
penalty  to  be  fixed  in  the  discretion  of  the  court  is 
uncertain  and  void.    State  v.  Worth,  06  N.  C.  «1& 
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upon  written  application  of  anyone,  for  any  of 
the  pnrpoees  aforesaid,  upon  the  payment  into 
the  city  treasury  of  such  sum  of  money  as  the 
mayor  or  common  council  shall  determine  in 
such  particular  case;  Provided,  That,  for  a  cir- 
cus or  animal  show  or  caravan,  the  license  shall 
not  he  ffranted  for  a  less  sum  than  $10. 

Sec.  3.  Any  person  that  shall  violate  any  of 
these  provisions  of  this  ordinance,  or  who  shall 
refuse  or  fail  to  comply  with  any  or  either  of 
the  requirements  thereof,  shall  l!e  fined  in  any 
sum  not  ezceedins'  f  100  and  costs. 

Sec.  4.  This  ordinance  shall  take  effect  and 
be  in  force  from  and  after  its  passage  and  publi- 
cation for  two  consecutive  weeks  in  The  Qoshen 
Times. 

On  the  9th  day  of  February,  1886,  the  follow- 
ing further  proceedings  were  bad  by  the  com- 
mon council:  *'Goun(^man  Drake  moved  that 
the  license  fee  for  skating-rinks  be  fixed  at  $160 
per  annum,  and  that  the  manager  of  the  rink 
be  required  to  pay  that  amount — ^his  license  to 
date  from  Monday,  February  16,  1886.  The 
motion  was  seconded  by  Councilman  Scott,  and 
carried.  Councilman  Drake  m6ved  that  the 
mana^r  of  the  rink  be  required  to  pay  his  li- 
cense m  two  installments,  semi-annually  in  ad- 
vance, which  motion  was  carried." 

On  the  6th  day  of  March,  1886,  this  action 
was  commenced  before  one  £.  L.  Billings,  who 
was  the  then  acting  mayor  of  the  city,  charg- 
in^  appellant  with  a  violation  of  section  8  of 
this  ordinance.  A  conviction  was  had,  and  ap- 
pealed to  the  circuit  court,  and  there  an  amend- 
ed complaint  was  filed,  setting  out  in  such 
amendea  complaint  the  ordinance,  and  the  ac- 
tion taken  by  the  common  council,  as  herein- 
before set  out,  and  alleging  that  the  appellant 
was  engaged  in  said  city  in  managing,  run  nine 
and  operadng  a  roller-skating  rink,  for  hire  and 
gain,  on  and  prior  to  the  16th  day  of  February, 
1886;  that  the  city  offered  to  him  a  license  duly 
issued,  and  demanded  of  him  the  first  payment; 
that  the  appellant  refused  to  pay  and  accept 
the  license;  and  charging  thf^t  he  violated  sec- 
tions 1  and  3  of  the  ordinance  on  the  16th  day 
of  February,  1886,  in  that  he  did  then  and  there 
unlawfully,  for  gain,  own,  conduct,  operate, 
and  manase  a  roUer-skating  rink  without  hav- 
ing first  obtained  a  license. 

Appellant  filed  a  demurrer  to  the  complaint 
for  cause  that  the  complaint  did  not  state  facts 
sofllcient  to  constitute  a  cause  of  action,  which 
demurrer  was  overruled  by  the  court,  to  which 
ruling  appellant  at  the  time  excepted.  Appel- 
lant then  filed  an  answer,  to  which  answer  ap- 
pellee demurred,  and  the  demurrer  was  sus- 
tained, and  appellant  excepted.  Errors  are 
assigned  on  the  ruling  of  the  court  on  the  de- 
murrers to  the  complaint  and  answer. 

The  question  presented  and  argued  is  as  to. 
ibe  validity  of  the  ordinance. 

Section  »099,  Revised  Statutes,  1881,  declares: 
"All  by-laws  and  ordinances  shall,  within  a  rea- 
«>nable  time  after  their  passage,  be  recorded  in 
a  book  kept  for  that  purpose,  and  shall  be  signed 
by  the  presiding  officer  of  the  city,  and  attested 
by  the  clerk." 

Section  8106,  defining  the  powers  of  the  com- 
mon council,  provides:  "They  shall  have  the 
nianagement  and  control  of  the  finances  of  the 
city,  and  of  all  properly,  real  and  personal,  be 
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longing  thereto,  and  shall  have  the  additional 
powers  herein  permitted,  and  may  make  and 
publish  bylaws  and  ordinances  necessary  to 
enforce  the  same.  The  common  council  shall 
have  the  power  to  enforce  ordinances." 

The  fourteenth  subdivision  of  the  section  is 
as  foUows:  **  Fourteenth.  To  regulate  and  re- 
strain aU  tables,  alleys,  machines,  devices  or 
places  of  any  kind,  for  sports  or  games,  kept 
for  hire  or  pay,  or  to  prohibit  the  use  of  the 
same  as  aforesaid,  if  deemed  expedient,  with- 
out a  license  being  first  obtained  therefor;  and, 
if  deemed  necessary  to  preserve  peace,  good 
order  and  morality,  to  prohibit  the  use  of  the 
same  as  aforesaid,  by  the  infliction  of  such  pen- 
alties as  this  Act  will  permit,  to  be  provided  for 
by  ordinance. 

** Fifteenth.  To  regulate  and  restrain  all  theat- 
rical and  other  exhibitions  and  public  shows 
for  which  money  is  demanded  or  received,  and. 
if  deemed  expedient,  to  prohibit  the  same  with- 
out a  license  having  been  first  obtained  therefor. " 

It  is  by  virtue  o?  these  sections  of  the  statute 
that  the  city  is  given  whatever  power  and  right 
it  has  to  regulate  games  and  sports,  and  prohibit 
the  same  without  license,  and  to  provide  for 
licensing  the  same. 

Section  8100  declares:  ''Every  by-law  im- 
posing a  penalty  or  forfeiture  for  the  violation 
thereof  shall,  before  the  same  shall  take  effect, 
be  published  two  weeks  consecutively  in  some 
newspaper  printed,in  the  city." 

-The  wopos  ordinances  and  by-laws  are  used 
interchangeably  in  the  statute,  and  they  are 
synonymous. 

Horr  &  Bends  on  Municipal  Police  Ordin- 
ances, §  1,  defining  **  ordinances,"  says:  "Mu- 
nicipal ordinances  are  laws  passed  by  the  gov- 
erning body  of  a  municipal  corporation  for  the 
regulation  of  the  affairs  of  the  corporation. 
The  term  ordinance  is  now  the  usual  denomi- 
nation of  such  acts,  although  In  England  and 
in  some  of  the  States  the  tecnnically  more  cor- 
rect terms  hylaw,  or  bye-law^  is  in  common  and 
approved  use.  The  main  feature  of  such  en- 
actments is  their  local,  as  distinguished  from 
their  general,  applicability  of  the  state  laws; 
hence,  the  word  tew,  with  the  prefix  by,  or  bye, 
should  in  strictness  be  preferred  to  the  word 
ordinance" 

By  the  authority  vested  by  statute  the  city 
passed  the  ordinance  in  question  in  this  case, 
prohibiting  persons  from  doing  the  things 
therein  designated  within  the  city  limits;  pro- 
viding for  a  license  permitting  to  engage  in 
such  pursuits  as  are  named  in  the  ordinance; 
and  fixing  a  penalty  for  the  violation  of  such 
ordinance.  If  the  ordinance  was  valid,  the  vio- 
lation of  the  ordinance  would  consist  in  engag- 
ing in  such  pursuits,  and^  in  this  instance  the 
violation  would  have  consisted  in  owning,  con- 
ducting, or  managing  a  roller-skating  rink 
without  having  procured  a  license  so  to  do. 

It  was  evidently  not  the  intention  of  the  com 
mon  council,  the  law  makers  of  the  city,  to 
entirely  prohibit  the  owning,  conducting  or 
managing  of  such  roller-skating  rink,  but  only 
to  prevent  the  same  being  done  without  a  li- 
cense. Therefore,  if  the  ordinance  does  not 
provide  for  the  licensing  the  same,  then  the 
ordinance  is  void,  and  there  can  be  no  recovery 
for  conducting  and  managing  a  roller-skating 
rink. 
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Horr  &  Bemis'  "work  on  Municipal  Police 
Ordinances,  §  13,  says:  "The  extent  to  which 
discrelion  may  be  given  to  the  ministerial  offi- 
cers in  the  granting  of  licenses  is  in  dispute. 
Express  power  in  the  charter  will  warrant 
such  delegation. 

The  authorities  differ  widely,  but  the  proper 
conclusion  seems  to  be  that  as  little  latitude 
should  be  given  to  the  ministerial  officer  as 
possible.  In  exercising  a  power  to  license  cer- 
tain occupations  the  council  should,  b^  its  ordi- 
nance, prescribe  the  exact  occupation  to  be 
licensed,  the  amount  of  the  fee  to  be  chared, 
either  uniformly  or  by  reasonable  classification, 
the  condition  upon  which  the  license  may  be 
issued,  and  the  duration  of  its  validity,"  etc. 

Section  268,  same  authority,  says:  "As  has 
been  already  staled,  no  discretionary  powers 
should  be  vested  in  the  officers  whose  duty  it 
is  to  execute  the  provisions  of  ordinances,  and 
the  rule  is  entirely  applicable  to  this  class  of 
ordinances.  The  ordinance  itself  should  speci- 
fy every  condition  of  the  license,  and  the  offi- 
cer should  be  merel  v  intrusted  with  the  duty  of 
issuing  licenses  to  all  who  comply  with  the  pre- 
scribed conditions." 

This  is  undoubtedly  the  true  theory  and  the 
correct  law  governing  ordinances  for  license. 
The  statute  provides  that  the  common  council 
may  by  ordinance  license,  and  may  prohibit 
certain  pursuits  without  first  being  hcensed^, 
and  it  further  provides  that  ordinances  prescrib- 
ing penalties  for  the  violation  of  the  same  shall 
be  published. 

It  is  further  a  well  settled  principle  that  cities 
cannot  discriminate  between  citizens  engaged 
in  the  same  business;  that,  if  they  license,  they 
must  license  all  alike.  See  Oraffly  v.  RushfiiUe, 
107  Ind.  502,  5  West.  Rep.  858;  Benjamin  v. 
Webster,  100  Ind.  15. 

It  is  therefore  material  to  the  validity  of  an 
ordinance  that  a  fixed  and  definite  license  fee 
should  be  named  in  the  ordinance,  which  all 
persons  enjpged  in  like  business  shall  pav. 

Section  2  of  the  ordinance  in  question  m  this 
case  is  defective,  in  that  it  does  not  fix  any 
amount  to  be  paid  as  a  license,  but  leaves  it 
open  for  the  common  council  to  fix  the  fee  to 
be  charged  in  each  particular  case;  besides,  it 
rules  to  delegate  the  power  to  fix  the  fee  to  be 
charged  in  each  case  to  the  mayor  of  the  city, 
which  they  bad  no  right  to  do. 

It  is  also  defective'  in  that  it  does  not  state 
the  time  of  the  duration  and  validity  of  the  li- 
cense to  be  issued. 

As  we  have  stated,  this  ordinance  provides  a 
penalty  for  the  violation  of  the  ordinance,  and 
the  violation  consists  in  the  doing  of  the  things 
specified  without  first  having  procured  a  li- 
cense. The  statute  requires  such  ordinance  to 
be  published,  and  the  material  matters  omitted 
from  this  ordinance  are  such  as  ought  to  be 
published  to  advise  the  citizens  what  they  are 
required  to  do  to  comply  with  the  city  law. 
By  the  reading  of  this  ordinance  it  could  not 
be  determined  what  license  fee  must  be  paid 
nor  the  duration  of  the  validity  of  the  license. 

It  follows,  as  a  conclusion,  that  if  the  defects 
could  be  supplied  by  the  passage  of  another 
ordinance  by  the  council  (which  must  be  con- 
ceded to  be  exceedingly  doubtful)  then  such 
supplemental  ordinance  must  be  published  be- 
fore it  could  be  effective. 
i-ax.  R.  A. 


The  ordinance  as  passed  was  defective  and 
void.  The  statute  emijowered  the  city  to  regu- 
late and  restrain  certain  things  named  therein 
without  a  license  being  first  obtained  therefor; 
but  in  granting  the  power  it  says:  '*The  com- 
mon councU  Siall  have  the  power  to  enforce 
ordinances  to  regulate  and  restrain."  The 
power  was  given  to  be  exercised  in  a  certain 
way,  t.  e.,  by  ordinance — by  a  bv-law;  and  the 
statute  also  declares  how  an  ordinance  or  by- 
law shall  be  passed.  It  requires  it  to  be  signed 
by  thepresimng  officer,  and  attested  by  the  city 
clerk,  and  recorded;  and,  having  vested  the 
power  in  the  city  to  be  exercised  in  a  certain 
way,  it  cannot  be  enforced  otherwise  than  aa 
provided  by  the  statute.  The  attempt  to  after- 
wards supply  the  defect  in  the  ordinance  by  a 
motion  made  by  one  of  the  common  council, 
seconded  by  another,  and  put  to  vote  and 
carried,  certainly  cannot  be  held  to  be  a  com- 
pliance with  the  statute  we  have  referred  to, 
or  a  proper  way  to  remedy  a  defective  ordi- 
nance. 

There  are  other  questions  presented  as  to  the 
phraseology  of  the  ordinance,  which  we  do  not 
deem  it  necessary  to  consider.  The  ordinance 
being  invidid  for  the  reasons  stated,  there  can 
be  no  action  based  upon  it,  and  if  another  ordi- 
nance should  be  enacted  the  objection  would 
no  doubt  be  avoided. 

There  is,  however,  one  further  question  which 
should  receive  consideration,  and  that  is  as  to 
the  definiteness  of  the  penalty.  Numerous 
cases  have  been  passed  upon  by  this  court  in- 
volving the  validity  of  ordinances  with  like  pro- 
visions, as  to  the  penalty,  and  they  have  been 
held  valid;  vet  we  have  not  been  able  to  find 
anywhere  the  objection  here  urged  has  been 
presented  and  decided,  neither  have  counsel  in 
their  briefs  called  our  attention  to  any. 

It  is  contended  by  counsel  for  appellant  that 
as  section  3155  of  the  Revised  Statutes  of  1881 
provides  that  the  common  council  may  enforce 
the  observance  of  all  by-laws  and  ordinances 
by'  enacting  penalties  for  their  violation,  not  ex- 
ceeding $100  for  any  offense,  that  it  is  incum- 
bent on  the  counsel  to  fix  a  sum  definite  as  a 
penalty,  and  that  they  cannot  fix  a  maximum 
amount,  and  leave  it  to  the  discretion  of  Uie 
court  to  assess  a  penalty  in  any  amount  which 
seems  to  the  court  proper,  not  exceeding  such 
sum,  as  under  this  ordinance  the  penwy  as- 
sessed might  be  any  sum  not  exceeciingflOO. ' 

And  of  the  authorities  holding  to  the  theorv 
of  the  counsel,  Uorr  &  Bemis,  on  Municipal  Pol- 
ice Ordinances,  §^  70,  says:  "The  better  rule 
seems  to  be  that  it  is  definite  enough  to  set  lim- 
its to  the  amount  of  the  fine  that  may  lawfully 
be  exacted,  or  the  length  of  the  imprisonment 
that  may  be  infiicted"  (see  also  McConviil  v. 
Jersey  City,  89  J.  L.  88,  and  Toledo,  P.  eft  W. 
R.  Co.  V.  Deacon,  08  Bl.  01),  and  we  think  this 
the  proper  rule  to  adopt;  and  it  is  in  harmony 
with  our  system  of  jurisprudence  to  allow  the 
court  or  jury  trying  the  cause  to  fix  the  penalty 
within  the  bounds  prescribed,  with  the  right 
to  vary  in  amount,  owin^  to  the  gravity  of  the 
offense,  and  is  not  objectionable  to  any  provis- 
ions of  the  Constitution. 

The  right  to  pass  the  ordinance  is  vested  in 
the  common  council,  and  the  right  to  enforce 
it  and  assess  the  penalty  is  vested  in  the  courts. 
The  ordinance  is  not  objectionable  on  that  ac- 
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count.    For  the  reason  we  have  stated  the 
amended  complaint  was  bad,  and  the  court  be- 
low erred  in  overralini^  the  demurrer  thereto. 
^  Judgment  reversed,  with  directions  to  sustain 

I  the  demurrer  to  the  complaint,  and  for  further 
I  froeeedings  not  inconsistent  with  this  opinion, 
Miteliell*  J. ,  took  no  part  in  the  considera- 
tion of  this  cause. 


The  BURN8VILLE  TURNPIKE  CO.  et 
al„  AppU,, 

STATE  OF  INDIANA,  ex  rd,,  Charles 
McCALLA 

(-.--Ind ) 

Mandamm  cajii&ot  be  resorted  to  in  order 
to  compel  a  oorporation  to  transfer  shares  of 
ttock  to  a  person  to  whom  they  have  been  deliv- 
ered by  the  former  owner  without  a  written  as- 
sltnunent 

(March  5, 18W.) 

APPEAL  by  defendants,  from  a  judgment  of 
the  Bartholomew  Circuit  Court  in  favor 
of  relator  upon  an  application  for  a  writ  of 
nmndamus  to  compel  the  transfer  of  certain 
shares  of  stock  upon  the  books  of  defendant 
company.    Beversed. 


The  case  is  sufficiently  stated  in  the  opinion. 
Messrs.  Qeorge  W.  Cooper  and  C.  B. 
Cooper  for  appellants. 
Mr.  John  C.  Orr  for  appellee. 

Mitehell* «/.,  delivered  the  opinion  of  the 
court: 

This  was  an  application  by  the  relator,  Mc- 
Calla,  for  an  alternative  writ  of  mandate  to 
compel  the  appellant  turnpike  company,  by  its 
officers,  who  are  made  parties,  to  transfer  four 
shares  of  the  capital  stock  of  the  company, 
upon  its  books,  to  the  relator. 

The  case  was  put  at  issue  and  tried  by  the 
court  in  the  first  instance,  the  relator  having 
demanded  a  jury,  and  a  finding  and  judgment 
in  favor  of  the  company  entered.  This  judg- 
ment was  reversed  upon  appeal  to  this  court, 
on  the  ^und  that  the  case  was  triable  as  a 
civil  action  at  common  law,  and  that  the 
court  below  had  committed  error  in  denying 
the  relator's  motion  for  a  jury  trial.  State  v. 
BumsviUe  Tump.  Co.  97  Ind.  416. 

The  cause  having  been  remanded,  it  was  aft- 
erwards tried  by  a  jury,  the  trial  resulting  in  a 
verdict  and  judgment  for  the  relator.  Waiv- 
ing intermeaiate  questions,  the  merits  of  the 
aopeal  mav  be  disposed  of  by  a  consideration 
01  the  evidence.  It  was  an  unoontro verted  fact 
that  the  turnpike  company,  on  the  i8th  day  of 
August,  1879,  issued  and  delivered  to  Mary  E. 
Davis  a  stock  certificate  in  which  it  was  recited 


Nora— Mandamttf,  famed  only  for  pubUe  purposes. 

The  court  never  grants  this  writ  except  for  pub- 
lic purposes  and  to  compel  the  performance  of 
pablic  duties.  Rex  v.  Bank  of  Sngrland,  0  Barn.  & 
Aid.  oae;  Shortt,  Mandamus  &  Pro.  BL  ed.  261. 

It  never  lies  to  restore  to  a  private  olBoe  or  to 
execute  a  private  right.  American  Asylum  v. 
FbcBoix  Bank,  4  Conn.  172;  Toby  v.  Hakee,  3  Nqw 
Bug.  Hep.  558,  54  Conn.  274.  See  note  to  U.  S.  v. 
Hall,lL.B.A.738. 

There  to  no  necessity  for  extending  the  common- 
law  remedy  of  mandamus  beyond  its  original  and 
wen  established  Umits.  Duane  v.  McDonald,  41 
Conn.  517;  Toby  v.  Hakes,  supra. 

The  writ  has  been  never  considered  as  an  aitpro- 
pritte  remedy  for  the  enforcement  of  contract 
rffchti  of  a  private  and  personal  nature,  and  obliga- 
tiooB  which  rest  wholly  upon  contract  and  which 
iDTolve  no  questions  of  public  trust  or  official  duty. 
FlUTott  V.  Bridgeport,  44  Ck>nn.  180. 

The  authorities  are  against  allowing  the  writ. 
CuBhman  v.  Thayer  Mfg.  Jewelry  Co.  76  N.  Y.  885; 
TowiMs  V.  Nichols,  78  Maine,  515;  State  v.  People*8 
BuUdIng  ft  L.  Asso.  48  N.  J.  L.  888;  Georgia  State 
BEUik  V.  Harrisoo,  86  Ga.6B6. 

Uuidamus  has  been  refused  to  compel  a  mere 
tiadtaBg  oorporation  to  produce  their  accounts  for 
the  purpose  of  declaring  a  dividend  of  the  profits. 
Hexy.  fiankof  England,  2  Bam.  &  Aid.  622;  Shortt, 
Mimdamus&Pro.  BL  ed.  2SL 

Where  trustees  accepted  subscriptions  for  the 
ei'ectlon  of  a  church,  on  condition  that  it  was  to  be 
ftee  to  all  orthodox  denominations,  mandate  will 
not  lie  against  the  corporation  to  compel  perf  orm- 
aooe  of  the  contract;  but  parties  are  left  to  their 
>«Dedie8  at  law  or  In  equity.  State  v.  Salem 
Cbikrch,  14  West.  Rep.  282,  114  Ind.  860. 

StsetUial  requisites  to  valid  applicaUon  for. 
There  axe  two  essential  requisites  to  a  valid  ap- 
plleatlon  for  a  mandamus,  namely:  the  legal  duty 
faapoeed  upon  the  defendants  to  do  the  thing  they 
ue  asked  to  do,  and  a  pepunlary  injury,  which 
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not  be  compensated  in  damages,  resulting  to  the 
plaintiff  from  their  refusal  to  do  it.  People  v. 
Masonic  Benev.  Asso.  96  HI.  686;  Hatch  v.  aty 
Bank  of  N.  0. 1  Bob.  (La.)  470;  State  v.  St.  Louis 
Paint  Mfg.  Co.  4  West.  Rep.  285, 21  Mo.  App.  626. 

Corporation  stock;  issuance  of  not  subject  to  mandate. 

Mandamus  will  not  lie  to  compel  the  Issuing  of 
corporation  stock,  where  subscribers  have  an  ade- 
quate remedy  in  an  action  for  damages.  State  v. 
Timken,  2  Cent.  Rep.  212, 48  N.  J.  L.  87. 

It  is  well  settied  that  where  there  to  another  rem- 
edy equally  convenient,  beneficial  and  effectual  a 
mandamus  will  not  be  granted.  This  to  not  a  rule 
of  law,  but  a  rule  regulating  the  discretion  of  the 
court  in  granting  writs  of  mandamus.  Be  Barlow, 
80  L.  J.  N.  S.  (Q.  B.)  271 ;  Shortt,  Mandamus  &  Pro. 
Bl.  ed.  2S2. 

If  a  corporation  improperly  refuses  to  transfer 
its  stock  on  the  books  of  the  company  to  a  pur- 
chaser, and  to  issue  a  certificate  therefor,  it  is 
clearly  liable  for  the  damages  in  an  action  at  law; 
and  If  that  remedy  to  not  adequate,  a  court  of  equi- 
ty will  grant  relief.  Toby  v.  Hakes,  3  New  Bng. 
Rep.  562, 54  Conn.  274. 

Mandamus  will  not  He  to  compel  the  transfer  of 
shares  in  any  corporation,  as  the  party  Injured  has 
an  adequate  remedy  at  law,  in  such  6vent,  for  con- 
version.   State  v.  Rombauer,  46  Mo.  155. 

On  the  same  ground  a  mandamus  was  refused  to 
compel  an  Insurance  company  to  transfer  shares, 
standing  in  the  name  of  a  bankrupt,  into  the 
names  of  his  assignees.  Rex  v.  London  Assur.  Co. 
1  Dow.  &  Ry.  510, 5  Bam.  &  Aid.  901 ;  Shortt,  Mand- 
amus  &  Pro.  Bl.  ed.  252. 

The  officers  of  a  business  corporation  cannot  be 
compelled,  by  mandamus,  to  cancel  a  certificate  of 
stock  and  issue  others  In  lieu  thereof,  without 
proof  that  they  are  under  legal  duty  to  do  so,  and 
that  their  refusal  so  to  do  will  result  In  pecuniary 
injury  to  the  applicant  which  cannot  be  compen- 
sated in  damages  in  an  action  at  law.  State  v.  St. 
Louis  Paint  Mfg.  Co.  4  West.  Rep.  284,  21  Mo.  App. 
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that  she  was  entitled  to  four  shares  of  the  capi- 
tal stock  of  the  corporation,  which  were  trans- 
ferahle  on  the  books  of  the  company  upon  the 
surrender  of  the  certificate.  The  four  shares 
were  duly  entered  on  the  books  of  the  oompanv 
in  the  name  of  Mrs.  Davis.  The  relator  testi- 
fied that  he  had  subsequently  purchased  the 
stock  absolutely  from  her  and  had  paid  for  it 
accordin&f  to  agreement,  and  that  she  had  de- 
livered the  certificate  over  to  him,  but  had  re- 
fused to  make  an  assignment  of  it  in  writing. 
Her  claim  was  that  the  stock  had  been  deliverea 
to  the  relator  in  pledge  or  under  some  condi- 
tional arrangement  under  which  she  was  enti- 
tled to. redeem  it. 

It  also  appeared  that  the  relator  had  offered 
to  surrender  the  certificate  to  the  company  at  its 
office,  and  that  he  demanded  that  the  stock 
should  be  transferred  to  his  name  on  the  books 
of  the  company.  This  the  company  refused 
to  do. 

There  was  much  other  testimony  relevant  to 
the  matters  in  issue,  some  of  which  tended  to 
show  that  Mrs.  Davis  had  sold  the  stock  to  the 
turnpike  company  after  it  had  been  delivered 
over  to  the  relator.  Conceding  the  facts  to  be 
in  every  particular  as  claimed  by  the  relator, 
and  that  the  attempted  sale  to  the  corporation 
conferred  upon  it  no  right  to  the  stock  as  against 
the  relator,  the  question  arises  whether  or  not, 
on  the  case  as  made,  mandamus  will  lie  to 
compel  the  transfer  of  the  stock  on  the  books 
of  the  company. 

It  is  regarded  as  an  open  question  in  many 
Jurisdictions  whether  mandamus  is  a  proper 
remedy  in  any  case  to  compel  the  officers  of  a 
corporation  to  execute  a  transfer  of  corporate 
stock.    Morawetz,  Priv.  Corp.  ^  215. 

Where,  by  the  charter  or  by-laws  of  a  cor- 
poration, it  is  made  the  duty  of  the  officers  of 
the  corporation  to  enter  the  transfer  of  shares 
in  the  books  of  the  company,  we  can  perceive 
no  principle  upon  which  it  can  be  maintained 
that  mandamus  will  not  lie  in  a  proper  case  to 
compel  the  officers  to  perform  their  outy.  Ac- 
cordingly it  was  held,  in  Oreen  Mount  Turn- 
pike Company  v.  Bulla,  45  Ind.  1,  that  where 
stock  certificates  have  been  duly  assigned,  the 
officers  of  the  company  may  be  compelled, 
upon  the  surrender  of  the  certificate,  to  make 
the  proper  transfer.  See  also  State  v.  First 
Nat,  Bank,  89  Ind.  302. 

The  remedy,  although  partaking  of  the 
qualities  and  atuibutes  of  a  civil  action,  is  nev- 
ertheless regarded  as  of  an  extraordinary  char- 
acter, the  writ  being  the  highest  known  to  our 
laws.  The  rule  is  therefore  thoroughly  estab- 
lished, that  it  only  issues  where  there  is  a  clear 
specific  legal  right  to  be  enforced,  and  where 
there  is  no  other  available  and  adequate  remedy. 
Speaking  upon  this  subject,  an  elementary 
writer  says:  "  The  right  which  it  is  sought  to 
protect  must  therefore  be  clearly  established, 
and  the  writ  is  never  granted  in  doubtful  cases." 
Hijfh,  Extr.  Legal  Rem.  §§  9,  10. 

The  remedy  being  strictly  legal,  it  cannot  be 
resorted  to  by  an  equitable  assignee  of  stock, 
even  though  the  rieht  to  the  transfer  may  be 
clear.    Morawetz,  Priv.  Corp.  §215. 

On  the  relator's  behalf  it  is  argued  that  in  the 
absence  of  a  statute  or  by-law  of  a  corporation 
re<]^uiring  certificates  of  stock  to  be  assigned  In 
wnting,  the  delivery  of  the  certificate  to  the 
8  L.  R.  A. 


purchaser  will  be  sufficient  to  vest  in  him  the 
equitable  title  to  the  stock. 

This  we  concede.  But  we  are  not  aware 
that  any  court  has  carried  the  doctrine  to  the 
extent  of  holding  that  mandamus  will  lie  to 
compel  a  corporation  to  transfer  stock  to  a 
party  whose  cuiim  rests  merely  on  an  equitable 
riffht.  Such  a  holding  would  impose  upon  the 
officers  of  a  corporation  the  peril  of  deciding 
between  the  equity  of  one  who  had  possession 
of  a  stock  certificate  and  the  rights  of  another 
who  had  the  legal  title.  This"  would  violate 
the  rule  that  mandamus  will  only  lie  where 
there  is  a  clear  legal  right. 

Section  8687,  Revised  Statutes  1881,  dechires, 
among  other  things,  that "  Any  person  becom- 
ing a  shareholder  by  assignment  of  stock  shall 
succeed  to  all  the  rights  and  liabilities  of  his  as- 
signor. "  The  term  '  'assijgnment,  *'  as  employed 
in  the  above  section,  indicates  "  A  transfer  by 
writing  as  distinguished  from  one  by  delivery. 
Bouvier,  Law  Diet. 

While  it  is  true  that  the  statute  makes  stock  in 
a  turnpike  company  personal  property,  it  is  nev- 
ertheless personal  property  of  that  incorporeal ' 
character  which  requires  a  written  assignment 
or  a  transfer  upon  the  books  of  the  company  in 
order  that  the  legal  title  thereto  may  be  trans- 
ferred. Koons  V.  First  Nat,  Bank,  89  Ind.  178; 
Weyeryr,  Second  Nat.  Bank,  57  Ind.  198;  PlaUy. 
Hawkins,  48  Conn.  189. 

The  written  assignment  of  such  property 
performs  the  same  office  that  the  delivery  of 
possession  of  corporeal  property  does  in  respect 
to  transferring  the  legal  title.  State  v.  Fir$t 
Nat,  Bank,  supra. 

It  would  be  a  palpable  violation  of  legal  duty 
on  the  part  of  the  officers  of  a  corporation  to 
transfer  the  stock  of  one  person  to  another  with- 
out the  production  of  proof  of  authority  to  do  so. 
That  proof  must  either  be  by  a  written  aadgn- 
ment,  power  of  attorney,  or  in  some  other 
way  which  indicates  that  the  person  seeking  the 
transfer  has  the  title.  The  coiporation  cannot 
be  compelled  by  mandate  to  oo  that  which  it 
would  have  no  authority  to  do  voluntarily. 

The  court  below  seems  to  have  proceeded 
from  first  to  last  upon  the  erroneous  theory 
that  mandamus  mi^ht  be  resorted  to  in  order 
to  compel  the  transfer  of  the  stock  without  a 
written  assignment.  This  was  a  fundamental 
error. 

The  judgment  is  reversed,  with  costs,  with  di- 
rections to  the  court  below  to  sustain  the  ap- 
pellant's motion  for  a  new  trial,  and  for  further 
proceedings  not  inconsistent  with  this  opinion. 


WILSON,  Appt,, 

V, 

DONALDSON. 
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A  person  who  comes  Into  the  Stftte  fbr 
the  pvrpose  of  testuyinif  as  a  wttneas,  in  an 


Norn.— WUness  prcteeted  from  process  wkOB  tn  at- 
tendance on  courL 

Public  polioy,  the  due  administTation  of  justloo, 
and  protection  to  parties  and  witnesses  alike,  de- 
mand that  witnesses  while  attending  court  be  i»ro- 
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actfon  to  which  he  to  a  party,  oannot  be  legally 
serred  with  a  summons  at  the  suit  of  the  party 
plalntur  in  the  action  he  oame  to  defend;  and  the 
proTlslon  of  Indiana  Revised  Statutes  of  1881, 
1812,  that  service  on  a  nonresident  may  be  made  in 
any  county  where  he  to  found,  does  not  apply  to 
soohacase. 

(February  1ft,  1880.) 

APPEAL  b^  plaiDtiff .  from  a  JudgmeDt  of 
the  Circuit  Court  of  Mont^mery  County 
in  favor  of  defendant  in  an  action  in  which  he, 
a  Donresident,  was  served  with  summons  while 
in  the  State  merely  for  the  purpose  of  testify- 
ing in  an  action  in  which  he  was  a  defendant 
at  the  suit  of  the  same  plaintiff.    Aphned, 

The  facts  sufiBciently  appear  in  the  opinion. 

JUeMT*.  PaiiI,  White  m  Humphries  for 
apoellant. 

Mettn.  Kennedy  Jb  Brash  for  appellee. 


Elliott,  (7A.  J.,  delivered  the  opinion  of  the 
<xnirt: 

The  appellee  was  served  with  summons  in 
an  ordinary  civil  action.  He  pleaded  in  abate- 
ment these  facts:  That  he  then  was,  and  had 
been  for  more  than  eighteen  years,  a  citizen  and 
resident  of  the  State  of  Kentucky;  that  during 
the  April  Term  of  the  Montgomery  Circuit 
Court  he  left  his  home  in  the  State  of  Ken- 
tacky  for  the  sole  purpose  of  defending  an  ac- 
tion pending  against  him  in  that  court,  and 
testifying  as  a  witness  therein;  that  the  action 
was  brought  against  him  by  the  plaintiff,  and 
the  cause  was  called  for  trial  on  the  24th  of 
May,  1882;  that  the  defendant  announced  that 
he  was  ready  for  trial,  and  the  court  ordered 
the  trial  to  proceed,  whereupon  the  plaintiff 
dismissed  his  action,  and  withdrew  all  the 
papers  from  the  flies  of  the  court;  that  imme- 
diately after  the  dismissal  was  entered,  Wilson, 


the  plaintiff,  refiled  his  complaint,  and  caused 
a  summons  to  issue;  that  the  defendant  started 
home  at  once,  but  was  served  with  summons 
whUe  he  was  on  his  way  home,  although  he 
was  still  in  Montgomery  County. 

The  contention  of  appellant's  counsel  is  that 
the  fact  that  the  appellee  was  in  Indiana  in  at- 
tendance upon  court  as  a  party  to  an  action 
which  he  had  brought  against  him,  and  for  the 
purpose  of  testifying  as  a  witness,  does  not  en- 
title him  to  avoid  the  siunmons  served  upon 
him  while  in  this  State.  Our  statute  is  broad 
enough  to  sustain  this  contention,  if  we  take  it 
apart  from  all  the  other  rules  of  the  law;  for  it 
provides  that  in  cases  of  nonresidents  an  action 
may  be  commenced  and  summons  served  in 
any  county  where  they  may  be  found.  Rev. 
Stat.  1881,  g  812. 

But  a  statute  is  not  to  be  isolated  from  the 
great  body  of  law  of  which  it  forms  a  port. 
On  the  contrary,  it  is  to  be  taken  as  forming 
part  of  one  great  system,  and  is  to  be  construed 
with  reference  to  co-ordinate  rules  and  stat- 
utes. Bradley  v.  ThixUm  (Ind.)  19  N.  £.  Rep. 
886. 

The  counsel  are  therefore  in  error  in  com- 
pletely isolating  the  statutory  provision  we 
have  referred  to;  since,  if  we  should  find  a  well 
established  principle  of  law  exempting  nonresi- 
dents who  are  in  this  State  for  the  purpose  of 
attending  court  as  parties  or  witnesses,  we 
should  be  bound  to  construe  the  statute  with 
reference  to  that  principle,  for  we  could  not 
hold  that  the  Legislature  meant  to  entirely  dis- 
regard it,  and  establish  an  independent  rule. 

buch  narrow  views  as  those  of  counsel,  if 
allowed  sway,  would  mar  the  symmetry  of  our 
system  of  Jurisprudence,  and  greatly  impair  its 
usefulness.  Laws  are  necessarily  expressed  in 
general  terms,  but  these  general  terms  do  not 
and  cannot  embrace  all  cases.  An  element  is 
often  present  which  takes  a  case  out  of  the  oper- 


tected  from  process.  Fahner  v.  Rowan,  ti  Neb. 
tfB;  MitcheU  v.  Huron  Ctrouit  Judire,  68  Mioh.  541. 
flee  NorrlB  v.  Beach,  2  Johns.  294;  Sanford  v.  Chase, 
3  Oow.  861;  dark  v.  Qrant,  t  Wend.  257;  Beaver  v. 
Bofafaiaon,  8  Doer,  MB;  Penonv.  Orier,  06  N.  Y.  124; 
Matthews  v.  Tufts,  87  N.  Y.  688;  Ex  parU  flail,  1 
Tyler,  274;  Re  Healey,  68  Yt.  804;  Miles  v.  MoCul- 
Inwh,  1  Binn.  77;  Halsey  v.  Stewart,  4  N.  J.  L.  886; 
Dnngan  v.  MiUer,  87  N.  J.  L.  182;  Yinoent  v.  Wat- 
son, 1  JEUoh.  L.  184;  Sadler  v.  Ray,  5  Rich.  L.  628; 
Mardn  v.  Baniaey,  7  Humph.  260;  Re  Dickenson,  8 
Harr.  rDel.)  617;  Greer  v.  Young,  8  West.  Rep.  440, 
120 HL 184;  flenegar  v.  Spangier,  20  Ga.  217;  May  v. 
Bhumway,  16  Gray,  86;  Thompson's  Case,  122  Mass. 
4S8;  Bamnger  v.  Elliott,  72  N.  C.  606;  Parker  v. 
Hotchkisi.  1  WalL  Jr.  260;  Juneau  Bank  v.  Mo- 
Spedan,  5  BIbb.  64;  Arding  v.  Flower,  8  T.  R.  684; 
Newton  v.  Askew,  6  Hare,  810;  Persse  v.  Peisse,  5 
H.  L.  Gas.  en;  Ae  Gannon,  47  Mich.  481. 

A  eittaen  of  another  State,  who  comes  into  this 
State  voluntarily  and  without  subpena,  for  the 
purpose  of  giving  evidence  in  a  suit  pending  in  this 
court,  cannot  be  taken  on  ea.  so.  while  he  remains 
here  as  a  witness  (Jones  v.  Knauss,  81  N.  J.  Bq. 
216;  BRUlBger  v.  BUIott,  72  N.  C.  686;  May  v.  Shum- 
way,  16  Gray,  88;  Thomjwon's  Gaw,  122  Mass.  428; 
Beraon  v.  Pardee,  6  Hun,  477;  Person  v.  Grier,  66  N. 
Y.  124;  Juneau  Bank  v.  McSpedan,  5  Bias.  64;  Brett 
V.  Brown.  18  Abb.  Pr.  N.  &.  295;  Solomon  v.  Under- 
hill,  1  Gamp.  fBO);  and  this  is  so  though  both  parties 
to  the  suit  were  nonresidents.  Henegar  v.  Spang- 
ier,20Pa.217. 

So  the  husband  of  a  party,  who  was  not  a  party 


though  he  should  have  been  such.  Is  prlvllege<l 
from  arrest  while  so  attending  on  the  cause.  Bx 
parte  Bntten,  4  Jur.  048. 

PrMUQe  from  arresL 

Instances  of  exemptions  from  arrest  while  retain- 
ing. Richards  v.  Goodson,  2  Ya.  Gas.  881;  Hammers- 
kold  V.  Rose,  7  Jones,  L.  680. 

But  where  the  attendance  of  a  witness  was  volun- 
tary, on  service  of  summons  merely  without  an 
arrest,  the  plea  of  privilege  was  overruled.  Har- 
denbrook*8  Oase,  8  Abb.  Pr.  416;  Hopkins  ads. 
Oobum,  1  Wend.  202;  Pollard  v.  Union  Pac.  R.  Go. 
7  Abb.  Pr.  N.  S.  70;  Legrand  v.  Bedinger,  4  T.  R 
Mon.  680;  Wilder  v.  Welsh,  1  McArth.  666;  Hunting- 
ton V.  Shulta,  Harper,  462;  Hunter  v.  Cleveland,  1 
Brev.  167. 

The  rule  applies  to  attendance  before  a  United 
States  court.    Page  v.  Randall,  6  Cal.  82. 

A  pcurty  to  a  suit  or  a  witness  at  the  trial  is  privi- 
leged from  arrest  while  in  attendance  thereon  and 
in  going  and  returning  (1  Tldd,  Pr.  105;  1  Greenl. 
Bv.  U  816-318;  1  Whart  Ev.  I  880;  2  PhllL  Bv.  4th 
Am.  ed.  280);  or  while  attending  a  reference  before 
a  master  in  vacation.  Yinoent  v.  Watson,  1  Rich. 
L.  104;  Huddeson  v.  Priser,  0  Phlla.  66;  Sidgier  v. 
Birch,  0  Yes.  Jr.  60. 

A  witness  Is  privileged  from  arrest  while  in  actual 
attendance  upon  the  court  and  for  a  reasonable 
time  to  prepare  for  departure;  not  for  the  whole 
term,  nor  while  engaged  in  general  private  buslnees 
after  discharge  from  the  obligations  of  his  sub- 
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ation  of  the  general  words  of '  the  statute,  and 
that  element  is  here  present.  Broom,  Legal 
Max.  48. 

We  cannot,  as  the  appellee's  counsel  urge  us 
to  do,  allot  any  controUmg  force  to  section  2658 
of  the  statute,  which  exempts  persons  engaged 
in  necessary  attendance  upon  courts  from  arrest 
on  civil  process,  for  the  reason  that  there  was 
no  attempt  to  arrest  the  appellee.  All  that  the 
appellant  attempted  to  do  was  to  compel  the 
appellee  to  appear,  and  answer  in  an  onlinary 
civil  action.  The  fact  that  an  arrest  is  not,  un- 
der our  system  of  jurisprudence,  made  an  or- 
dinary civil  process,  supplies  a  substantial 
reason  for  denying  to  the  ancient  decisions  a 
controlling  intiuence,  but  not  for  entirely  im- 
peaching the  validity  of  their  reasoning. 

There  are  strong  reasons  found  in  some  of 
the  old  cases  why  a  citizen  of  a  sister  State  who 
comes  here  to  defend  one  action  should  not  be 
bound  to  submit  to  the  service  of  a  summons 
in  another  action  while  here  in  necessary  at- 
tendance at  court.  It  is  his  privilege  under  our 
laws,  to  testifv  in  his  own  behfuf ;  and  tlus 
privilege  should  not  be  burdened  with  the  haz- 
ard of  defending  other  actions  in  our  forums. 
Our  own  citizens  will  often  derive  a  substan- 
tial benefit  from  the  personal  appearance  of  a 
nonresident  defendant,  since  it  may  enable 
them  to  obtain  a  personal  judgment  w'hich  else 
were  impossible.  If  citizens  of  other  States  are 
allowed  to  come  into  our  jurisdiction  to  attend 
court  as  parties  or  witnesses,  and  to  freely  de- 
part from  it,  the  administration  of  justice  will 
be  best  promoted,  since  a  defendant's  personal 
presence  is  often  essential  to  enable  his  counsel 
to  justly  conduct  his  defense. 

The  principle  of  state  comity,  too,  demands 
that  a  citizen  of  another  State,  who  submits  to 
the  jurisdiction  of  our  courts,  and  here  waves 
his  forensic  contest,  should  not  be  compelTc»d 
to  do  so  under  the  limitation  and  obligation  of 
submitting  to  the  jurisdiction  of  our  courts  in 
every  case  that  may  be  brought  against  him. 
While  coming  and  departing,  as  well  as  while 
actually  in  necessary  attendance  at  court,  he 
should  be  free  from  the  hazard  of  being  com- 


pelled to  answer  in  other  actions.  It  is  an  evi- 
dence of  respect  for  our  laws  and  confidence  in 
our  courts  that  he  comes  here  to  litigate,  and 
the  laws  he  respects  should  give  him  protec- 
tion. If  he  can  come  only  under  the  penalty 
of  yielding  to  our  jurisdiction  in  every  action 
that  may  be  brought -a^inst  him,  he  is  de- 
prived of  a  sustantml  right,  because  he  is  will- 
ing to  trust  our  courts  and  our  laws  without 
removing  his  case  to  the  federal  courts,  or  re- 
fusing to  put  himself  in  a  position  where  per- 
sonal judgment  may  be  rendered  apaiost  him. 
High  considerations  of  public  policy  require^ 
that  the  law  should  encourage  him  to  freely 
enter  our  forums  hj  granting  immunity  from 
process  in  other  civil  actions,  and  not  discour- 
age him  by  burdening  him  with  the  obligation 
to  submit  to  the  writs  of  our  courts  if  he  cornea 
within  our  borders. 

We  know  that  there  is  some  conflict  among 
the  decided  cases,  but,  in  weight  and  in  reason, 
the  authorities  range  themselves  in  strong  ar- 
ray in  support  of  the  doctrine  we  have  out- 
lined. It  was  certainly  the  ancient  rule;  and,, 
although,  as  we  have  said,  something  of  the 
reason  for  the  ancient  rule  has  been  dissipated, 
there  vet  remains  much  reason  for  it.  There 
is,  indeed,  a  stronger  reason  for  the  rule  in 
States  where,  like  ours,  parties  may  be  wit- 
nesses, than  in  States  where  the  old  common- 
law  rule  excluding  them  prevails;  and  for  this 
reason  the  old  rule  protecting  witnesses  haa 
much  more  strength  in  States  where  parties 
may  be  witnesses  than  in  States  where  the  an- 
cient common-law  rule  is  still  in  force. 

The  authorities,  ancient  and  modem,  are  in 
substantial  harmony  upon  the  proposition  that 
a  witness  from  a  foreign  jurisdiction  is  under 
the  protection  of  the  law,  although  some  of  the 
cases  deny  this  immunity  to  parties.  The  rea- 
son for  this  rule  regarding  witnesses,  as  gener- 
ally given,  is  that,  as  they  cannot  be  compelled 
to  leave  their  own  State,  they  should,  as  far  as- 
possible,  be  encouraged  to  voluntarily  come 
into  the  State  where  the  action  is  pending,  and 
give  their  testimony  in  open  court.  But  the 
policy  of  protection,  as  sound  principles  re- 


pena.    Smjthe  v.  Banks,  4  U.  8.  4  Dall.  880  (1  L.  ed. 
854). 

A  witness  In  the  oircult  oourt,  coming  from 
another  State.  Is,  while  at  his  lodgings  awaiting  the 
busmessof  the  suit,  privileged  from  arrest  under 
the  authority  of  a  state  court.  Hursts  Case,  4  C. 
8.  4  Dall.  887  a  L.  ed.  878). 

Rvle  when  does  not  apply. 

The  rule  that  a  summons  cannot  be  served  upon 
a  nonresident  of  the  State  while  attending  court  in 
that  State  as  a  party,  does  not  apply  to  a  case  in 
which  defendant  is  arrested  on  a  criminal  charge, 
and  taken  into  a  foreign  State  to  answer  such 
charge.  Byler  v.  Jones,  4  West.  Bep.  808,  22  Mo. 
App.  628;  Williams  v.  Bacon,  10  Wend.  686;  Com.  v. 
Daniel,  4  Clark  (Pa.)  48, 6  P.  L.  J.  830;  Moore  v. 
Green,  78  N.  C.  804:  Key  v.  Jetto,  1  Pitts.  117;  Ad- 
dicks  v.  Bush,  1  Phila,  10;  Scott  v.  Curtis,  27  Vt.  782. 

Immunity  from  service  of  process  does  not  ex- 
tend to  a  nonresident  whUe  present  In  a  oourt 
bouse,  he  having  come  there  in  order  to  be  a 
looker-on  during  the  hearing  of  a  cause.  Mclntire 
V.  Mclntire  (D.  C.)  6  Cent.  Rep.  431, 5  Mackey,  844. 

Waiver  of  priviUoe. 
The^privUegemay  be  waived*    Oyer  v.  Irwin,  4  U. 
8. 4  DaU.  107  (1  L.  ed.  762);  Tipton  v.  Harris,  Peck 
8L.RA. 


'  /Tenn.)  414;  Green  v.  Bonnalfon,  2  Miles,  210;  Wood 
V.  Davis,  84  N.  H.828;  Stewart  v.  Howard,  15  Barb. 
28;  Farmer  v.  Bobbins,  47  How.  Pr.  415;  Bandidl  v. 
Crandall,  6  Hill,  842;  Washburn  v.  Phelps,  24  Vt.80L 

Service  obtained  by  fraud  may  be  eet  a»tde. 

Service  obtained  by  fraudulently  inveigling  an- 
other into  the  jurisdiction  is  void  and  will  be  aet 
aside.  Van  Horn  v.  Great  Western  Mfg.  Go.  87 
Kan.  628. 

Service  upon  one  induced  by  false  lopieaeuta- 
tions  to  come  into  Jurisdiction  of  a  court,  for  Uie 
purpose  of  obtaining  process  upon  hioL.  is  to  abase 
the  process,  and  will,  on  motion,  be  set  aside,  ^ler 
v.  Jones,  4  West.  Bep.  806, 22  Mo.  App.  628. 

If  service  of  summons  is  obtained  by  a  wroosful 
arrest,  whether  the  wrongful  act  was  oommtttecl 
for  the  purpose  of  obtaining  such  service  or  iiot» 
the  service  should  be  vacated  or  set  aside,    idem. 

Mandamus  to  set  aside  service. 

Mandamus  lies  to  set  aside  the  service  of  a  sum- 
mons  if  made  upon  one  who  at  the  time  is  omaide 
of  the  Jurisdiction  in  which  he  lives,  and  is  there 
for  the  sole  purpose  of  attending  as  a  nrinn— iij 
witness  in  other  cases.  >  Mitchells.  Huron  Cironit 
Judge,  68  Mich.  542. 
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^uire.  and  many  courts  assert,  extends  as  well 
to  parties  as  to  witnesses. 

In  Mitcfuil  v.  Huron  Circuit  Jvdae,  68  Mich. 
541,  Cooley.  (Jh,  J:,  said:  "  We  think  the  case 
is  within  the  principles  of  People,  WaUan,  v. 
Judge  of  Super.  Ct.  40  Mich.  729,  and  that  the 
writ  sbonld  issue.  Public  policy,  the  due  ad- 
miniatration  of  justice,  and  protection  to  par- 
ties and  witnesses,  alike  demand  it.  There 
i  wonld  be  no  question  about  it  if  the  suit  had 
[  been  commenced  by  arrest,  but  the  reasons  for 
the  exemption  are  applicable,  although  with 
somewhat  less  force,  m  other  cases  also.  The 
following  cases  may  be  referred  to  for  the  gen- 
eral reasons:  Norris  v.  Beach.  2  Johns.  294; 
Sanford  v.  C/iase,  8  Cow.  881;  IXxan  v.  Ely.  4 
Edw.  Ch.  557;  Clark  v.  Grant,  2  Wend.  267; 
Seater  v.  Bobin$on,  8  Ducr,  622;  Fertton  v.  Qrier, 
66  N.  Y.  124;  MatihffUis  v.  Tufts,  87  N.  Y.  568; 
Et  parte  BaU,  1  Tyler,  274;  Be  Healey,  58  Vl. 
6»4;  Miles  v.  McCvUough,  1  Binn.  77;  HaUey  v. 
^emrt,  4  N.  J.  L.  866;  Dungan  v.  Miller,  87 
N.  J.  L.  182;  Vincent  v.  Watson,  1  Rich.  L.  194; 
Aw&r  V.  Bay.  6  Rich.  L.  528;  Martin  v.  Bam- 
«y,  7  Humph.  260;  Be  Dickenson,  8  Harr(De1.) 
517;  Henegar  v.  Spangler,  29  (Ja.  217;  May  r. 
SKumwiy,  16  Gray,  86;  Thomson's  Case,  122 
Mass.  428;  Bollinger  v.  EUiott,  72  N.  C.  596; 
Parker  v.  HotrJikiss,  1  Wall.  Jr.  269;  Juneau 
Bank  v.  Medpedan,h  Biss.  64;  Arding  v.  Flower, 
8  T.  R.  584;  Newton  v.  Askeuo,  6*  Hare,  819; 
PiTsse  v.  Persse,  5  H.  L.  Cas.  671.  See  also  Be 
Cannon,  47  Mich.  481.  The  case  Of  Case  v. 
Horabaeher,  15  Mich.  587,  is  different.  In  that 
case  the  party  claiming  the  privilege  was  at- 
tending court  within  the  Jurisdiction  of  his 
residence." 

Ver^  much  the  same  ruling  as  that  announced 
by  Chief  Justice  Oooley  was  made  by  the  Court 
of  Appeals  of  New  York  in  Matt/iews  v.  Tufts, 
87  N.  Y.  570,  where  it  was  said: 

"lo  Van  Lieuw  y.  Johnson,  decided  March, 
1871,  and  referred  to  in  Person  v.  Orier,  66  N. 
T.  126,  a  majority  of  this  court  were  of  opin- 
ion thaft  a  summons  could  not  be  served  upon 
a  defendant,  a  nonresident  of  the  State,  while 
attending  a  court  in  this  State  as  a  party.  This 
immunity  does  not  depend  upon  statutory  pro- 
▼isioos.  but  is  deemed  necessary  for  the  due 


administration  of  justice.  It  is  not  confined  to 
witnesses,  but  extends  to  parties  as  well,  and 
is  abundantly  sustained  by  authority." 

We  do  not  cite  the  auihorities  adduced  by 
the  court,  for  the  reason  that  most  of  them  are 
collected  in  the  quotation  made  from  the  opin- 
ion of  Chief  Justice  Cooley.     Mr.  Rorer  says: 

"  It  is  the  policy  of  the  law  to  protect  suitors 
and  witnesses  from  service  of  process  in  civil 
actions,  whether  the  process  be  such  as  required 
their  arrest,  or  be  merely  in  the  nature  of  a 
summons.  Service  in  such  cases  will  be  set 
aside,  as  well  upon  general  principles  as  upon 
positive  law,  if  there  be  such."  Int.  St.  Law, 
26. 

The  only  case  cited  by  the  appellant's  coun- 
sel which  really  opposes  the  opinion  which  we 
accept  as  the  correct  one  is  that  of  Bishop  v. 
Vose,  27  Conn.  1;  and  that  decision  is  not  sup- 
ported by  authority,  nor  are  any  satisfactory 
reasons  assigned  for  the  conclusion  of  the 
court. 

Oreer  v.  Young,  120  111.  184,  8  West.  Rep. 
488,  was  the  case  of  a  party  who  came  into 
Illinois  to  attend  the  takinflr  of  depositions,  and 
not  the  case  of  a  defendant  in  attendance  at 
court. 

In  King  v.  Phillips,  70  Qa.  409,  there  was  no 
pleading  questioning  the  service,  and  it  was  on 
this  point  that  the  case  was  decided. 

The  facts  in  Bobbins  v.  Lincoln,  27  Fed.  Rep. 
842,  were  that  the  person  served  with  process 
was  an  attorney,  and  not  a  party. 

In  Smith  v.  Janes,  76  Maine.  188,  the  ques- 
tion arose  in  a  collateral  attack,  for  there  the 
plaintiff  sued  to  recover  damages  for  an  illegal 

Caiuu  v.  Morton,  4  LitL  (Ky.)  122.  simply 
decides  that  a  member  of  the  Legislature  is  not 
so  far  privileged  as  to  be  exempt  from  answer- 
ing a  summons  in  an  ordinary  civil  action. 

Our  ultimate  conclusion  is  that  a  person  who 
comes  into  this  State  for  the  purpose  of  testi- 
fying as  a  witness  in  an  action  in  which  he  is 
a  party  cannot  be  legally  served  with  a  sum- 
mons at  the  suit  of  the  party  plaintiff,  in  the 
action  he  came  here  to  defend,  and  that  our 
statute  does  not  apply  to  such  a  case. 

Judgment  ajfirrned' 


WISCONSIN  SUPREME  COURT. 


Marcellus  PEDRICK  et  al.,  Appts,, 

V. 

City  of  RIPON  et  al,  Bespts, 
(....wis.....) 

The  resolution  of  m  eonunoii  eoonellf 

that  the  mayor  and  city  clerk  take  immediate 
steps  for  the  letting  of  a  contract  to  some  reliable 
company  for  the  construction  of  waterworks, 
and  threats  and  declarations  of  the  ofBcers  that 
they  intend  to  enforce  the  resolution  and  let  the 
oontnict,will  not  authorize  an  injunction,  on  the 
'ground  that  the  contract  is  not  lawful  without  a 
vote  of  the  electors  of  the  city  where  no  tax  has 
been  levied  or  aoBcoocd,  and  at  most  a  mere  an- 
ticipated or  threatened  contract  contemplated, 
which  has  ripened  into  nothing  injurious  to  the 
taxpayers  and  which  may  never  do  so 
3L.R.A. 


(March  12, 1880.) 

APPEAL  by  plaintiffs,  from  an  order  of  the 
Winnebago  County  Court,  dissolving  a 
temporary  injunction  restraining  defendants 
from  entering  into  a  contract  for  the  construc- 
tion of  a  system  of  waterworks.    Affirmed. 

The  facts  are  sufficiently  stated  in  the  opin- 
ion. 

Messrs,  Henry  J.  Oerpheide  and  Jere 
Dobbs,  for  appellants: 

In  New  London  v.  Brainard,  22  Conn.  558, 
the  city  voted  an  appropriation,  and  it  was 
held  that  injunction  was  the  appropriate  rem- 
edy for  the  injury  complained  of  by  a  taxpayer. 

See  also  Petersburg  v.  Metzker,  21  111.  205; 
Cook  Co,  V.  McCrea,  98  111.  236;  Somerville  v. 
Dickerman,   127  Mass.   272;  Boylston  Market 
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A890,  v.  Bo9ton,  118  Mass.  528;  Be  Oaroey,  Tt 
N.  Y.  528;  State  v.  Pomoc,  41  N.  J.  L.  90. 

Courts  of  equity  have  undoubted  jurisdiction 
to  interfere  by  inlunction  when  the  corporate 
authorities  of  a  city  are  taking  improper  or  il- 
legal proceedings,  iinder  claim  of  ri^bt,  to  do 
an  act  iniurious  to  the  rights  of  citizens  and 
property  holders. 

High,  Inj.  §  798;  Baltinun-e  v.  Oill,  31  Md. 
876;  8eofiM  v.  Eightli  School  Dist,  27  Conn. 
499;  Delaware  Co,  v.  MeGliniock,  51  Ind,  825; 
People  V.  N.  T.  82  Barb.  85;  Perry  v.  Kinnear, 
42  111.  164;  People  v.  2^,  T.  82  Barb.  102;  Pull^ 
man  v.  J^.  7.  49  Barb.  57;  Whiting  v.  Sheboy- 
gan db  K  du  L.  R.  Co,  25  Wis.  167;  Peek  v. 
School  Diet.  No.  ^  21  Wis.  516;  "^iUard  v. 
Oojnstock,  58  Wis.  566. 

Meeers.  Tmy  D.  Lather  and  St»rk  Jb 
Sutherland*  for  respondents: 

Even  where  the  voters  at  a  town  meeting  have 
voted  an  illegal  tax,  nevertheless  equity  will 
not  interfere  at  the  suit  of  a  taxpayer  until 
something  further  has  been  done  to  make  that  il- 
legal tax  a  lien  upon  the  property  of  a  taxpayer. 

Judd  V.  Fox  Lake,  28  Wis.  588.  See  also  Mil' 
teaukee  Iron  Co.  v.  Hubbard,  29  Wis.  51,  69; 
West  V.  BaUard,  82  Wis.  168.  178;  Smith  v. 
Oconomowoe,  49  Wis.  694,  697;  Roe  v.  Lincoln 
Go.  56  Wis.  66,  72;  Qilkey  v.  MmriU,  67  Wis. 
459,  460;  Soqcy.  Fifidd,  68  Wis.  546,  549;  BaJi- 
lard  V.  Apphton,  26  Wis.  67,  70. 

Chapter  100,  Laws  of  1887,  is  void  for  un- 
certainty. The  matter  to  be  submitted  to  a 
vote  is  indefinite. 

See  State  v.  MeGinley,  4  Ind.  7;  CampbetTa 
Case,  2  Bland,  Ch.  209,  20  Am.  Dec.  860,  872 
and  cases  cited. 

No  constniction  of  this  statute  should  be 
adopted  which  will  take  away  the  common  and 
ordinary  functions  of  the  Common  Council  of 
the  City  of  Ripon. 

See  Andereon  v.  Van  Tasael,  68  N.  Y.  681; 
Wales  V.  Steteon,  2  Mass.  148;  Hardy  y.  Brook- 
lyn,  7  Abb.  N.  C.  408;  Melody  y.  Beab,  4  Mass. 
472,  478;  Salem  Tump.  &  Bridge  Corp.  v. 
Hayea,  5  Cush.  458,  461. 

Chapter  100  of  the  Laws  of  1887  should  be 
construed  as  merely  directoiy  or  advisory. 

Stevenson  v.  N  t.  1  Hun,  61,  54. 

A  statute  which  points  out  a  method  of  pro- 
cedure but  does  not  specify  what  shall  result 
in  case  of  failure  to  follow  that  method  is  di- 
rectory; that  is  to  say,  if  afflrmative  words  are 
employed,  but  no  ne^tive,  the  statute  is  given 
a  directory  construction. 

Cole  V.  Green,  6  Man.  &  Gr.  872,  890;  LoufeU 
V.  Hadley,  8  Met  180;  Gale  v.  Mead,  2  Denio, 
160;  Striker  v.  KeUy,  7  Hill,  9;  220  Mohawk  <& 
H.  R.  Co.  19  Wend.  148;  OoltY.  Eves,  12  Conn. 
248;  Wheeler  v.  Chicago,  24  HI.  106,  108;  Cor- 
bett  V.  Bradley,  7  Nev.  108;  Savage  v.  Walshe, 
26  Ala.  620;  Stayton  v.  Hulings,  7  Ind.  144; 
Rex  V.  St.  Gregory,  2  Ad.  &  El.  99;  Rex  v. 
HipsweU,  8  Bam.  &  C.  466;  TorreyY.  MiUbury, 
21  Pick.  64,  67;  People  v.  Cook,  14  Barb.  290. 
affirmed  in  8  N.  Y.  67.  See  Bladen  v.  Phila. 
60  Pa.  464;  People  Y.  Runkd,  9  Johns.  147; 
People  v.  Peck,  11  Wend.  604;  People  y.  HoUey, 
12  Wend.  481;  Ht^land  v.  Osgood,  8  Vt.  276; 
Santo  V.  State,  2  Iowa,  165. 

Cole*  Ch.  J.,  delivered  the  opinion  of  the 
court: 
R.A. 


This  is  an  appeal  from  an  order  dissolving  a. 
temporary  injunction. 

The  suit  is  brought  b^  the  plaintiffs  for 
themselves  and  others  similarly  situated,  to  re- 
strain the  officers  of  the  defendant  city  from 
entering  into  a  contract  with  any  corporation 
or  person  for  the  construction  of  a  system  of 
waterworks  to  supply  the  cit^  and  its  inhabit- 
ants with  t^ater.  The  plaintiffs  are  residents 
and  taxpayers  of  the  city,  and  aver  that:  their 
taxes  will  be  greatly  increased  if  the  city  is  al- 
lowed to  carry  into  execution  the  purposes  and 
things  contemplated  and  resolvea  upon  as  set 
forth  in  the  complaint 

It  is  aUeged  that  the  common  council,  at  a 
regular  raeeeting  in  August,  1888,  adopted  & 
resolution  to  the  effect  that  the  mayor  and  dty 
clerk  take  immediate  steps  for  the  letting  of  a 
contract  to  some  reliable  company  for  the  con- 
struction of  a  system  of  waterworks,  and  that 
the  officers  of  the  city  threaten  and  declare 
that  they  intend  to  enforce  this  resolution,  and 
let  a  contract  in  pursuance  thereof.  This  is  aa 
far  as  the  officers  of  the  dty  had  proceeded  in 
the  matter  of  constmctiiuc  waterworks,  and 
the  question  is.  Do  these  nicts  present  a  case 
for  the  interference  of  a  court  oi  ec^uity,  at  the 
suit  of  a  taxpayer,  before  something  further 
has  been  done  in  the  premises?  It  seems  to  us 
that  these  facts  furnish  no  grounds  for  such  in- 
terference by  way  of  injunction. 

It  is  said  on  behalf  of  the  plaintiffs  that  the 
common  council  had  no  authority  to  decide 
upon  and  erect  waterworks,  or  to  enter  into  a 
contract  for  the  construction  of  a  system  of 
waterworks,  without  ffrst  submitting  the  ques- 
tion of  the  construction  of  such  waterworks 
to  the  voters  of  the  city,  as  provided  by  chap- 
ter 100,  Laws  1887,  and  in  case  a  majority  of 
the  votes  cast  should  be  in  favor  of  the  project. 

It  may  be  conceded  that  this  view  is  correct; 
that  the  common  council  has  no  authority,  ei- 
ther to  undertake  on  behalf  of  the  city  the  con- 
struction of  a  system  of  waterworks,  or  to  enter 
into  a  contract  with  any  company  or  person 
for  the  construction  thereof,  without  the  elec- 
tors of  the  dty  first  vote  in  favor  of  such  works; 
but,  still,  Can  a  taxpayer  interfere  and  arrest 
the  proceedings  of  tne  common  coundl  before 
anything  has  been  done  to  carry  the  resolution 
into  effect,  as  by  levying  and  assessing  an  ille- 
gal tax,  which  may  be  an  apparent  lien  upon 
real  property?  It  is  very  obvious  that  a  court 
of  equity  does  not  sit  as  a  court  of  errors  to  re- 
view and  correct  the  proceedings  of  a  munic- 
ipal body,  unless  they  are  productive  of  a 
peculiar  or  irreparable  in^y  to  the  plaintiff. 

The  law  upon  this  subject  is  well  stated  by 
Dixson,  Ch.  J.,  in  JuddY,  Fox  Lake,  28  Wis. 
588,  where,  among  other  things,  he  says:  "The 
general  principle  that  equity  possesses  nopower 
to  revise,  control  or  correct  the  action  of  pub- 
lic, political  or  executive  officers,  or  bodies,  i% 
of  course,  well  understood.  It  never  does  so- 
at  the  suit  of  a  private  person,  except  as  inci- 
dental and  subsidiary  to  the  protection  of  some 
private  right,  or  the  prevention  of  some  private 
wrong,  and  then  only  when  the  case  falls  with- 
in some  acknowledged  or  well  defined  head  of 
equity  jurisprudence." 

There  has  been  no  assessment  of  an  illegiil 
tax  in  this  case,  assuming  that  the  common 
council  would  have  no  authority  to 
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tax  for  the  expense  of  constructing  a  system  of 
walfirworks  without  a  vote;  nor  has  that  body 
done  anything  in  the  matter  except  to  adopt  a 
lesolution  that  the  mayor  and  city  clerk  take 
immediate  steps  for  the  letting  of  a  contract  to 
some  reliable  company  for  the  construction  of 
such  works.  This  is  all  that  has  been  done  by 
the  municipal  officers. 

True,  it  is  alleged  that  the  officers  threaten 
aod  declare  that  they  intend  to  enforce  this 
resolution,  and  let  a  contract  for  the  amstruc- 
tion  of  waterworks.  But  in  the  Judd  Oase  it 
wsR  held  that  the  fact  of  voters  at  a  town  meet- 
ing having  voted  an  Illegal  tax  did  not  consti- 
tute a  sofScient  ground  K>r  enjoining  the  town 
offioerg  from  assessing  or  collecting  the  tax. 

The  reasons  why  a  court  of  equity  will  not 
interfere  in  such  a  case  are  very  cogentlv  stated 
by  the  Chief  Justice.  ' '  The  grounds, "  he  says, 
"are  too  remote,  intangible  and  uncertain;  and 
the  public  inconvenience  which  would  ensue 
from  the  exercise  of  the  lurisdiction  would  be 
enormous.  It  would  lie  m  the  power  of  every 
taxpayer  to  arrest  tdl  proceedings  on  the  part 
of  the  public  officers  and  political  bodies  in  the 
discharge  of  their  official  duties,  and,  assum- 
ing to  te  the  champion  of  the  community,  to 
challenge  them  in  its  behalf  to  meet  him  in  the 
courts  of  justice  to  d^end  and  establish  the 
ocHiectness  of  their  proposed  official  acts  be- 
fore proceeding  to  the  performance  of  them. 
A  Intense  more  inconsistent  with  the  due  exe- 
cution of  public  trusts  and  the  performance  of 
official  duties  could  hardly  be  imagined." 

The  doctrine  laid  down  in  Judd  v.  Fax  Lake 
rests  upon  sound  principles,  and  the  case  has 
been  approved  and  affirmed  in  subsequent 
causes  which  have  come  before  this  court. 
Sec  WegtY,  Ballard,  82  Wis,  188;  NecilY,  Clif- 
ford,  55  Wis.  161;  Boe  v.  Linean  Co.  56  Wis. 
W;  GUkey  v.  MerriU,  67  Wis.  459;  Sage  v.  Fi- 
fM,  66  Wis.  546. 

These  decisions  are  decisive  of  this  appeal. 
The  resolution  of  the  common  council,  of  itself, 
does  the  plaintLSs  no  damaee;  nor  is  it  clear 
that  that  body  will  proceed  to  do  any  unau- 
thorized act  under  it  which  wOl  result  in  in- 
jury to  theh:  property. 

Of  course  such  cases  as  Peek  v.  Scihool  Diet, 
21  Wis.  516;  WhiHng  v.  R,  Co,  25  Wis.  167; 
and  NttU  v.  difford,  mivra — stand  upon  quite 
different  grounds,  and.  the  relief  granted  came 
within  well  settled  principles  of  equity  jtiris- 
prudence. 

But  here,  assuming  that  the  common  coun- 
cil would  have  no  power  to  construct  water- 
works or  enter  into  a  contract  for  such  an  im- 
provement without  a  favorable  vote  of  the 
electors  of  the  dty  first  had,  still  no  tax  has 
been  levied  or  assessed,  and  at  most  a  mere  an- 
ticipated or  threatened  contract  has  been  con- 
templated, which  has  ripened  into  nothing  in- 
jurious to  the  plaintiffs  or  their  property,  and 
which  may  never  do  so. 

The  aid  of  a  court  of  equity  cannot  be  in- 
voked in  advance  to  restrain  the  city  officers 
founded  on  such  a  state  of  facts. 

We  were  requested  to  construe  chapter  100, 
Laws  1887,an(i  determine  its  validity  and  wheth- 
er it  was  binding  upon  the  common  council  in 
the  matter  of  contracting  for  or  in  constructing 
waterworks  on  behalf  of  the  city.  The  valid- 
ity of  that  law  is  not  necessarfly  involved  in 


this  appeal,  though  we  have  assumed,  for  the 
purposes  of  the  case,  that  the  common  council 
should  submit  the  question  of  constructing 
waterworks  to  a  vote  of  the  electors.  But  even 
on  that  assumption  we  hold  that  the  complaint 
states  no  ground  for  the  interference  of  equity 
by  its  writ  of  injunction. 

It  foUowe  from  these  views  that  the  order  die- 
solving  the  injunction  %eas  correct,  arid  must  he 
afflrmed. 


8.  G.  ANDRUS  et  al„  Bespts,, 

V. 

HOME  INSURANCE  CO.  of  New  York, 
Appt, 

(....Wis.....) 

A  eompiilflOiT' referenoe  In  an  action  upon 
an  iDsuranoe  poUoy  will  not  be  ordered  under 
WlsoooaiD  Revised  Statutes,  1 2864,  on  the  cprouDd 
that  the  trial  of  the  Issue  requires  the  examina- 
tion of  a  long  account  because  it  may  be  neces- 
sary to  examine  bills  of  sale,  inventories  or  ac- 
counts oonsistinff  of  1,200  or  1,500  items.  The 
examination  of  such  accounts  is  an  Incidental  in- 
quiry merely  to  determine  the  amount  of  damages 
recoverable  on  the  policy. 

(March  12, 1880.) 

APPEAL  by  defendant,  from  an  order  of  the 
Circuit  Court  of  Dane  County  denying  a 
motion  to  refer  for  trial  an  action  upon  a  pol- 
icy of  flre  insurance.    Affirmed, 
The  case  is  sufficiently  stated  in  the  opinion. 
Mr.  H«  W.  Chynoweth,  for  appellant: 
The  statute  applies  to  caqps  where  the  suit 
was  brought  for  the  purpose  of  the  recovery 
of  damages  for  breach  of  contract. 


Norn.— Peremptory  reference;  when  proper. 

If  the  trial  of  any  issue  of  fact  required  the  ex- 
amination of  a  loner  account,  the  reference  was 
proper.  Tay.  Stat.  1400, 1 26;  Bev.  Stat.  TBI,  I  2884; 
Dane  Co.  v.  Dunning,  20  Wis.  210;  Monitor  Iron 
Works  Ck).  v.  Ketchum,  47  Wis.  178. 

The  circuit  court  necessarily  had  to  determine 
from  the  pleadings  alone  whether  such  examina- 
tion was  required ;  and  If  the  fact  appears  from  the 
pleadings,  that  Is  sufficient.  Monitor  Iron  Works 
Co.  V.  Ketchum,  supra. 

If  the  record  does  not  show  any  issue,  the  trial 
of  which  requires  the  examination  of  a  long  account 
on  either  side,  the  court  has  no  authority  to  order 
a  reference  for  the  trial  of  the  case,  against  the 
objection  of  the  defendants,  and  the  making  of 
such  order.  Stone  v.  Merrill,  48  Wis.  78;  Messenger 
V.  Broom,  1  Plnn.  880;  Tronson  v.  Union  Lumber- 
ing Co.  88  Wis.  202;  Armstrong  v.  Gibson,  81  Wis. 
81;  GUbank  v  .  Stephenson,  81  Wis.  602;  Cairns  v. 
O'Bleness,  40  Wis.  480;  Knlps  v.  Stefan,  60  Wis.  288. 

In  eqully  cases  a  reference  **  to  take  an  account** 
under  the  second  subdivision  of  the  second  section. 
Is  a  substitute  for  a  reference,  under  the  old  prac- 
tice, to  a  master.  Palmer  v.  Palmer,  13  How.  Pr. 
9^  Ciscel  V.  Wheatley,  27  Wis.  818;  Druse  v.  Hor- 
ter,  67  Wis.  648. 

If  either  party  to  an  action  to  foreclose  a  mechan- 
ics* lien  demand  that  thelssues  of  fact  be  tried  by 
a  Jury,  under  section  8828,  Revised  Statutes,  the 
court  has  no  power  to  directs  reference  under  sec- 
tion 2884,  Bevised  Statutes.  Account,  as  used  in 
section  2884,  Revised  Statutes,  providing  for  a  per- 
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See  Dane  Go,  v.  Thinning,  20  Wis.  210; 
Cairns  v.  (TBleness,  40  Wis.  469. 

It  is  oDiy  necessary  tbat  one  of  the  issues  in- 
volve the  examination  of  an  account.  Even 
where  an  issue  of  fraud  is  joined  as  a  part  of 
the  cause,  still  the  whole  case  may  be  referred 
if  the  examination  of  a  long  account  is  neces- 
sary in  the  determination  of  one  of  the  issues. 

Littlejohn  v.  BegenU  of  University  of  Wis.  71 
Wis.  437,  and  cases  cited. 

Where  an  issue  of  fraud  is  not  involved,  and 
where  the  question  of  the  value  of  the  goods 
destroyed  by  fire  under  a  jwlicy  of  insurance 
is  the  only  mooted  question,  compulsory  refer- 
ence is  held  to  he  proper,  in  New  York. 

Dean  v.  Empire  State  Mut'.  Ins,  Co,  9  How. 
Pr.  69;  Letcis  v.  Irvin^f  F,  Ins.  Co.  15  Abb. 
Pr.  808,  note;  Eyan  v.  Atlantic  Mut,  Ins.  Co,  50 
How.  Pr.  321,  affirmed  66  N.  Y.  628;  Dane  v. 
Liverpool  <Sb  L.  <Sb  O.  Ins.  Co,  21  Hun,  269; 
Batchelor  v.  Albany  City  Ins.  Co.  1  Sweeney, 
346;  SambU  v.  Mechanics  F,  Ins.  Co.  1  Hall, 
560. 

Messrs.  Luse  Sd  Wait  and  C.  E.  Est»- 
broolc,  for  respondents: 

An  account  within  the  meaning  of  this  sec- 
tion must  be  one  made  up  of  charges  and  deal- 
ings between  parties;  it  must  be  the  foundation 
of  the  action,  and  directly  involved  in  the  de- 
termination of  the  same. 

See  Druse  v.  Horter,  57  Wis.  644;  Cameron 
V.  Freeman,  18  How.  Pr.  810;  McCuUough  v. 
Brodi^,  18  How.  Pr.  346;  Freeman  v.  AU,  Mut, 
Ins.  Co.  18  Abb.  Pr.  124;  Campj.  IngersoU,  86 
N.  Y.  488. 

The  examination  of  proof  of  a  large  number 
of  items  of  damage  in  an  action  upon  contract 
does  not  in  any  sense  involve  the  examination 
of  a  long  account  within  the  meaning  of  this 
statute. 

Untermyer  v.  Beinhauer,  7  Gent.  Rep.  709, 
105  N.  Y.  521;  Keep  v.  Keep,  58  How.  Pr.  139; 
Bell  V.  N,  T,  11  Hun,  511;  Kain  v.  Delano,  11 
Abb.  Pr.  N.  S.  29;  Van  Rensselaer  v.  Jewett, 
6  Hill,  878;  Tliomas  v.  Reab,  6  Wend.508. 


This  rule  has  been  applied  in  actions  upon 
insurance  policies. 

Levy  V.  Brooklyn  F,  Ins,  Co,  25  Wend.  687; 
McLean  v.  East  River  Ins.  Co.  8  Boew.  700; 
Freeman  v.  AUantie  Mut,  Ins,  Co,  18  Abb.  Pr. 
124;  Brink  v.  Republic  F,  Ins,  Co,  2  Thomp. 
&  C.  550;  Magown  v.  Sinclair,  5  Daly,  ^; 
Seigel  v.  Heid,  30  How.  Pr.  506. 

Cole*  Ch,  J.,  delivered  the  opinion  of  the 
court: 

Was  the  court  below  right  in  refusing  to  or- 
der a  compulsory  reference  in  this  case?  The 
action  is  upon  a  policy  of  insurance  upon  a 
stock  of  drugs,  paints,  oils,  medicines,  station- 
ery, books,  wall-paper  and  such  other  mer- 
chandise as  is  usually  kept  in  a  retail  country 
drug  store.  The  stock  was  wholly  destroyed 
by  fire  within  the  life  of  the  policy. 

The  motion  for  the  reference  was  founded 
upon  affidavits  which  tended  to  show  that  it 
will  be  necessary  to  examine  bills  of  sale,  in- 
ventories or  accounts,  consisting  of  twelve  or 
fifteen  hundred  items,  to  ascertain  the  amount 
of  the  loss  of  the  assured. 

Does  such  a  case  come  within  the  statute  au- 
thorizing the  court,  without  the  consent  of  the 
parties,  to  direct  a  reference  on  the  ground  that 
the  trial  of  the  issue  requires  the  examination 
of  a  long  account  on  either  side,  within  the 
meaning  of  section  2864,  Revised  Statutes  1878? 

It  seems  to  us  it  does  not.  Though  the  ex- 
amination of  numerous  items  may  be  necessary 
to  ascertain  the  amount  of  damage,  yet  that 
does  not  involve,  directlv,  the  examination  of 
a  lonff  account.  The  value  of  the  property  de- 
troyed  is  only  collaterally  involved  as  affecting 
the  measure  of  damages.  Stacy  v.  Milwaukee, 
L,  S.  dbW,  R.  Co,  72  Wis.  331. 

That  case  was  an  action  for  the  n^ligent 
burning  of  the  plaintifif*s  property.  It  was 
claimea  that  the  trial  of  the  issues  would  involve 
the  examination  of  a  long  account  and  that  a 
compulsory  reference  could  be  ordered.  But 
the  court  overruled  this  position,  holding  that 


omptory  reference  In  all  cases  where  the  trial  of  an 
Issue  of  fact  shall  require  the  examination  of  along 
account,  means  an  account  in  fact  kept  by  one 
party  or  the  other ;  and  a  **  long  account  ^*  is  a  se- 
ries uf  charges  made  at  various  times  as  the  trans- 
actions occurred.  Druse  v.  Horter,  57  Wis.  644. 
AcHona  not  subject  to  peremptoru  reference. 

Actions  are  not  subject  to  peremptory  reference 
under  the  first  subdivision  of  section  2864: 

First, where  they  are  cases  in  equity  (Wilier  v.  Ber- 
iirenthal,  BO  Wis.  474>— such  reference  being  confined 
to  actions  at  law.  Mead  v. Walker,  17  Wis.  189;  Dane 
Ck).  v.  Dunning,  20  Wis.  210.  Such  a  reference  can- 
not adjust  equities.    8  Wait,  Pr.  240). 

Second,  where  it  is  a  special  statutory  proceed- 
ing  to  be  conducted  strictly  according  to  statute 
(Mead  v.  Bagnall,  16  Wis,  166;  Western  Bank  v. 
Tallman,  17  Wis.  680:  Hall  v.  Wilson,  6  Wis.  438;  Ad- 
ler  V.  Milwaukee  Pat  Brick  Mfg.  Co.  18  Wis.  57). 

Third,  where  the  examination  of  a  long  account  is 
not  involved,  and  must  be  a  bona  fide  account. 
Cameron  v.  Freeman,  18  How.  Pr.  810;  McCullough 
V.  Brodie,  18  How.  Pr.  846:  Freeman  v.  Atlantic 
Mut.  Ins.  Co.  18  Abb.  Pr.  124;  Swift  v.  Wells,  2  How. 
Pr.79. 

An  action  sounding  purely  in  tort  cannot  be  re- 
ferred, under  section  2864,  Revised  Statutes,  with- 
out the  written  consent  of  both  parties.  Norton  v. 
Booker,  1  Pinn.  195;  Stacy  v.  Milwaukee,  L.  S.  ft 
.  Co,  72  Wis.  881. 
A. 


In  Littlejohn  v.  Regents  of  University  of  Wis. 
71  Wis.  437,  the  point  was  left  undecided.  Stacy  v. 
Milwaukee,  L.  S.  &  W.  R.  Co.  supra. 

In  actions  at  law,  discretionary. 

In  an  action  at  law,  under  section  2864,  Revised 
Statutes,  a  reference  is  discretionary  with  the 
court.    McCormick  v.  Ketohum,  51  Wis.  883. 

It  is  only  in  oases  which  under  the  statute  may 
be  referred  that  the  discretion  of  the  court  is  to  be 
exercised.  The  rule  is  stated  in^Welsh  v.  Darragh, 
62  N.  Y.  608,  and  Knlps  v.  Stefan,  SO  Wis.  9BL 

It  is  not  a  matter  of  right  that  the  plaintiff  may 
have  an  order  of  reference  to  try  the  case  in  any 
action  at  law.  The  right  to  have  the  issues  deter- 
mined by  a  referee  and  the  court,  against  the  con- 
sent of  either  party,  is  the  exception ;  and  the  par- 
ty who  claims  the  right  to  have  such  issues  so  tried 
must  bring  his  case  within  the  exceptions  pointed 
out  in  section  2864,  Revised  Statutes  1878.  Knipe  v. 
Stefan,  supra. 

It  might  be  that  under  a  plea  of  payment  an 
investigation  of  a  long  account  would  become  nec- 
essary, when,  as  in  the  case  of  Carpenter  v.  Shep- 
ardson,  43  Wis.  406, 418,  the  defendant  admitted  the 
items  of  the  plaintiff ^s  demand,  but  controverted 
the  plalntifl^s  right  to  recover  the  amounts  chanred 
for  each  item.    Ibid, 

Probably  the  issues  on  counterclaims  alone  would 
Justify  a  compulsory  reference  under  the  statute. 
Carpenter  v.  Shepardson,  46  Wis.  667. 


im. 
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the  yalae  of  the  merchandise,  lumber  and  other 
property  burned  was  only  collaterally  in- 
volved. 

Substantially  the  same'  ruling  was  made  in 
Camp  y.IngersoUf  86  N.  Y.  488,  which  was  an 
action  upon  an  award  for  the  failure  of  the 
defendants  to  deliver  certain  stock;  and  it  was 
insisted  that  to  ascertain  the  value  of  the  stock 
the  examination  of  a  long  account  would  be 
necessary. 

Bui  the  court  says  though  the  examination 
of  numerous  items  of  damage  may  be  involved, 
th^  do  not  constitute  an  account,  technically 
and  properly  speaking,  between  the  parties. 

Ad  account  implies  dealings  and  transactions 
between  the  parties;  and  where  the  action  is 
baaed  upon  such  an  accoimt  which  has  to  be 
examined  and  investigated  in  order  to  settle 
the  rights  of  the  parties,  a  reference  can  be 
made.  But  it  is  where  the  action  is  based  up- 
on the  account  itself,  that  a  compulsonr  ref- 
erence can  be  made.  But  it  does  not  follow 
because  a  variety  of  items  has  to  be  examined 
to  aacertaiD  the  amount  of  damage  recoverable, 
that  the  same  rule  obtains.  There  the  exam- 
ination of  the  account  is  merely  an  incidental 
matter,  not  the  main  issue  in  the  cause. 

We  therefore  hold  that  the  inquiry  as  to  the 
list  of  articles  or  items  destroyed  by  the  fire, 
though  it  may  be  necessary  and  proper  to  de- 
termine the  amount  of  loss  or  the  damases  re- 
<X)yerable  on  the  policy,  still  in  a  legai  sense 
does  not  require  the  examination  of  a  long 
account,  as  where  the  action  is  upon  the  ac- 
eottiit  itself,  which  is  the  real  subject  of  in- 
vestigation. This  view  of  the  law  is  sustained 
by  the  weight  of  authority  in  New  York  where 
the  question  has  arisen. 

In  Unttrmy&r  v.  Beinkauer,  105  N.  Y.  521, 
7  Cent.  Rep,  709,  the  action  was  to  recover 
damages  for  the  breach  of  a  building  contract. 
The  court  held  that  neither  the  fact  of  the  bill 
of  particulars  furnished  by  the  plaintiff,  nor 
the  counterclaim  in  the  answer  which  reauired 
the  examination  of  a  long  account,  made  the 
action  a  proper  one  for  a  compulsory  reference. 
The  ooort  says: 

'These  items  of  damages  did  not  constitute 
an  account    It  has  been  repeatedly  held  that 


where  there  is  no  account  between  the  parties, 
in  the  ordinary  acceptation  of  the  term,  the 
cause  cannot  be  referred,  although  there  may 
be  many  items  of  damage.  This  rule  has  been 
applied  in  actions  on  policies  of  insurance 
where  there  are  many  items  of  loss." 

The  cases  of  Freeman  v.  Atlantic  MuiiuU  In- 
svrance  Company,  18  Abb.  Pr.  124;  and  Ryan 
V.  Atlantic  Mutual  huurance  Company,  60 
How.  Pr.  821,  66  N.  Y.  628,  may  be  somewhat 
in  conflict  with  this  rule,  but  we  think  the  law 
is  correctly  stated  in  the  cases  in  the  86ih  and 
106th.  See  also  Keep  v.  Reet),  68  How.  Pr.  130; 
Dane  v.  Liverpool  F.  L.  db  G.  In$.  Co.  21  Hun, 
259;  BeU  v.  iVT  F.  11  Hun,  511. 

In  Littlaohn  v.  Begent$  of  (Tniversity  of  Wis- 
conHn,  71  Wis.  487,  the  court  went  as  far  as  it 
has  gone  in  any  case,  to  sustain  a  reference. 
The  action  was  to  recover  the  balance  due  on 
a  building  contract  and  for  extra  work  and 
materials.  The  court  held  the  issues  might  be 
referred  as,  the  question,  what  was  due  the 
plaintiff  on  the  contract  and  for  extra  work 
and  materials,  involved  an  accounting,  which 
was  the  main  issue. 

The  cases  of  Dane  County  v.  Ihtnning,  20 
Wis.  ♦210,  and  Caima  v.  O^BUnen,  40  Wis. 
469,  are  clearly  distinguishable  from  the  case 
before  us. 

In  those  cases  it  would  be  absolutely  neces- 
sary to  examine  the  treasurer's  accounts  to  as- 
certain the  amount  of  the  deficiency  and  to 
determine  the  extent  of  the  liability  of  the 
sureties  upon  the  official  bond.  In  both  cases 
the  examination  of  the  treasurer's  account 
was  a  matter  directly  involved  in  the  iraue. 
But  these  decisions  cannot  applv  here  where 
the  issue  is  as  to  the  amount  and  value  of  the 
merchandise  destroyed  by  the  Are. 

If  a  compulsory  reference  could  be  ordered 
in  this  cause,  of  course  it  could  be  ordered  in 
every  action  on  a  policy  of  insurance  where 
there  are  many  items  of  loss.  But  as  we  have 
said,  the  examination  of  the  accounts  or  bills 
of  sale  is  an  incidental  inquiry  merely  to  deter- 
mine the  amount  of  damages  recoverable  on 
the  policy.  We  therefore  think  that  the  ref- 
erence was  properly  denied. 

The  order  rouging  the  rrferenee  is  affirmed. 
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E.   O.   ArISSOM,  Appt., 

COMMERCIAL  NATIONAL  BANK. 
( Tenn. ) 

^Tbe  eustom  amon^  the  banka  of  a 
certain  plaee  to  pay  notes  made  by  a  de- 
positor payable  at  a  bonk  out  of  his  deposit, 
without  imtruotioDB,  in  order  to  be  bindlufr, 
mmt  be  certain  and  uniform;  and  there  must  be 
a  raisonable  ground  to  suppose  that  it  was  known 
to  both  parties  to  the  contract. 

^  A  bank  has  no  Implied  aatborit7  to 


Non.— See  Farmers  I>epo6it  Nat.  Bank  v.  Pcnn 
BMk,  2  L.  B.  A.  278;  Fifth  Nat  Bank  v.  Ashworth, 
^  L  R.  A.  481;  Mfn.  Nat.  Bank  v.  Continental  Bank, 
2LR.A.fl09. 
«L.R.A 


pay  to  a  third  party  a  note  made  by  a 
depiositor  payable  at  its  place  of  business  simply 
because  he  has  funds  there  sufSolent  for  that 
purpose,  in  the  absence  of  any  course  of  dealing 
or  previous  instructions  so  to  apply  to  the  de- 
posits. 
8.  A  set-off  cannot  be  allowed  in  favor  of  a 
bank  against  a  depositor,  by  reason  of  an  unau- 
thorised payment  out  of  his  funds,  by  the  bank, 
of  a  note  made  payable  at  its  place  of  business, 
on  which  the  depositor,  although  the  maker,  was, 
as  between  himself  and  the  indorsers,  not  primar- 
ily liable,  when,  before  be  obtained  knowledge  of 
such  payment  by  the  bank,  he  had  allowed  them 
credit  for  the  note,  and  they  had  become  insolv- 
ent and  removed  from  the  State. 
(February  28, 1889.) 

APPEAL  by  plaintiff,  from  a  decree  of  the 
Chancery  Court  of  Davidson  County,  dia- 
18 
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missing  a  bill  filed  to  compel  payment  of  the 
amount  of  an  .alleged  deposit  belonging  to 
plaintiff  and  remaining  with  defendant  bank. 
Iiever»sd. 

The  facts  are  fully  stated  in  the  opinion  of 
the  court. 

Messrs.  Stokes»  Parks  Jb  Stokes*  for  ap- 
pellant: 

A  custom,  to  be  binding,  must  be  general 
as  to  place,  and  not  confined  to  any  particular 
bank  or  banks. 

Adams  v.  Otierback,  56  U.  8.  15  How.  546 
(14  L.  ed.  806);  Saint  v.  Smith,  1  Coldw.  52. 

It  must  be  certain  and  uniform. 

Morse,  Banking,  ed.  1888,  §  9,  and  cases 
cited. 

No  custom  can  alter  or  impair  a  clearly  writ- 
ten contract.  This  kind  of  proof  can  only 
be  resorted  to  for  the  purpose  of  affecting  a 
written  contract  when  it  contains  words  or 
clauses  that  are  technical,  local,  generic  or  in- 
definite. 

Bedford  v.  Fhtoers,  11  Humph.  245;  Moran 
V.  Prather,  90  U.  8. 28  Wall.  492  (28  L.  ed.  121). 

Evidence  of  the  custom  of  a  particular  place 
is  admitted  alone  upon  the  supposition  that 
both  parties  to  the  contract  were  cognizant  of 
the  custom  and  are  presumed  to  have  made  the 
agreement  with  reference  to  it. 

Dahney  v.  Campbell,  9  Humph.  686. 

Did  the  fact  that  the  note  was  payable  at 
the  defendant's  bank  make  it  the  duty  of  the 
defendant  to  pay  it? 

The  relation  that  exists  between  a  bank  and 
a  depositor  is  one  of  debtor  and  creditor. 

Morse,  Banking,  §  289 ;  Phosnix  Bank  v. 
Rislep,  111  U.  8.  125  (28  L.  ed.  874). 

When  a  note  of  a  depositor  is  made  payable 
at  a  bank,  although  he  has  to  his  credit,  in 
bank,  sufficient  funds  to  pay  it,  the  bank  has  no 
right  to  pay  the  note  and  charge  it  up  to  the 
depositor. 

See  MeOiU  v.  0«,  10  Lea,  147;  Ridgely  Nat. 
Bank  v.  Fatton  lOQ  111.  479;  Scott  v.  Shirk,  60 
Ind.  160;  Nat.  Exchange  Bank  v.  Nat.  Bank  of 
N.  A.  182  Mass.  151;  Gord<m  v.  MiUhler,  84  La. 
Ann.  004;  Citizen's  Bank  y.  Carson,  82  Mo.  191. 

Making  the  note  payable  at  a  particular 
bank  means  that  the  note  is  to  be  paid,  not 
through  or  by  the  bank,  but  at  the  bank — 
that  is,  at  the  nouse  in  which  the  bank  trans- 
acts its  business. 

Bynum  v.  Aperson,  9  Heisk.  688;  Lane  v. 
Bank  of  West  Tenn,  9  Heisk.  436;  Wood  v.  Mer- 
chants Sav.  L.  d  T.  Co.  41  HI.  267. 

Defendant  cannot  be  permitted  to  rely  upon 
the  note  as  a  set-off  to  complainant's  demands. 

No  bond  for  cost  was  executed  under  the 
cross  bill,  nor  were  the  matters  in  it  put  at 
issue.  This  is  fatal  to  the  answer  as  a  cross 
bill. 

Curd  y.  Davis,  1  Heisk.  575;  Keele  y.  Cun- 
ningham, 2  Heisk.  290. 

The  bank  had  no  authority  to  pay  this  note, 
and  in  doing  so  it  was  a  "volunteer,"  and  to 
that  class  of  persons  the  doctrine  of  subroga- 
tion does  not  apply  (Brandt,  Sur.  §  260),  nor 
does  such  a  payment  ever  create  the  relation  of 
debtor  and  creditor. 

McNairy  v.  TJiompson,  1  Sneed,  154;  Belcher 
v.  Wickersham,  9  Baxt.  Ill;  Motley  v.  Harris^ 
1  Lea.  577. 

Messrs.  Champion  Jb  He»d  for  respondent. 

'-  H.  A. 


Folkes*  J.,  delivered  the  opinion  of  the 
court: 

This  is  a  bill  brought  by  complainant  to  re- 
cover of  the  defendant  the  sum  of  $1,000,. 
claimed  as  a  balance  due  after  crediting  the 
bank  with  all  checks  drawn  acainst  sundry  de- 
posits made  therein  by  the  complainant  as  a 
customer  of  the  bank. 

The  defendant  interposes  two  defenses: 

It  admits  that  between  May  1, 1886,  and  July 
27,  1887,  the  complainant  made  deposits  with 
it  in  sundry  sums  aggregating  $5,184.05;  but 
says  that  it  has  paid  out  the  same  for  and  on 
account  of  complainant,  upon  sundry  checks,, 
except  as  to  $1 ,000,  which  it  says  was  paid  up- 
on and  in  discharge  of  a  note  of  complainant 
for  that  amount,  made  and  dated  at  Nashville, 
March  26,  1887,  and  payable  sixty  days  after 
date  to  the  order  of  J.  D.  Carter  &  Co.,  at  the 
Commercial  National  Bank,  Nashville,  in- 
dorsed by  J.  D.  Carter  &  Co.,  and  by  John  F. 
Wheless:  the  latter  of  whom,  as  the  owner  and 
holder  thereof,  placed  the  same  in  the  Fourth 
National  Bank  of  Nashville  for  collectioD. 
That  on  May  28,  the  last  day  of  grace,  the  note 
was  by  the  Fqurth  National  Bank  presented 
for  payment  at  the  defendant's  banking  house^ 
where  it  was  marked  "good"  by  defendant,  and 
was,  on  May  the  80th,  paid  by  defendant  to  the 
Fourth  National  Bank,  and  the  amount  there- 
of charg^  up  to  complainant  in  the  same 
manner  as  though  it  had  been  a  check  drawn 
by  complainant. 

It  claims  that  it  was  and  is  the  custom  of  the 
banks  in  Nashville,  where  notes  are  made  pay- 
able at  a  particular  bank,  to  pay  such  notes,, 
when  the  maker  has  sufficient  funds  to  his 
credit  for  that  purpose,  without  instructions, 
and  to  charge  the  same  to  the  general  account 
of  the  maker.  It  also  insists  that,  independ- 
ent of  custom,  it  has  the  right  to  treat  a  note  so 
made  as  the  equivalent  of  a  check,  and  as  a  di- 
rection, therefore,  on  the  part  of  the  maker  to 
pay  the  same  on  his  general  account  as  a  de- 
positor. 

The  chancellor  found  both  defenses  in  favor 
of  the  bank,  and  dismissed  the  bill.  Complain- 
ant has  appealed,  assigning  errors. 

We  will  consider,  first,  the  matter  of  custom. 
The  defendant  introduces  the  testimony  of  the 
officers  of  four  banks  in  the  City  of  Nashville, 
who  say  that  such  a  custom,  Wtth  certain  mod- 
ifications and  variations,  prevails  at  their  re- 
spective banks,  and,  so  far  as  they  know,  at 
the  banks  in  the  city  generally.  But  these  wit- 
nesses are  not  aereed  as  to  the  matter  of  exer- 
cising the  usage. 

Mr.  Porterfield,  of  the  defendant  bank,  says 
it  is  the  custom  with  his  bank  to  pay  sucli 
notes,  unless  on  their  face  they  appear  to  have 
been  ^ven  for  land,  in  which  event  they  are 
notj>aid. 

Mr.  Williams,  of  the  First  National  Bank. 
says  that  while  the  habit  of  bis  bank  was  to  pay 
such  notes,  they  did  not  pay  land  notes,  nor 
where  there  was  ''some  complication"  about 
them. 

Mr.  Keith,  of  the  Fourth  National  Bank, 
proves  that  it  was  the  custom  of  his  bank  to 
pay  such  notes,  and  that  he  knows  of  no  excep- 
tion to  the  rule,  although  his  bank  may  have 
made  some. 

Mr.  Jones,  of  the  American  National  Bank,. 
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uys  that  it  is  the  custom  with  his  bank  to  pay 
such  notes,  if  given  by  mercantile  men;  but 
when  given  by  men  not'  so  engaged,  they  ask 
for  instructions,  before  paying;  and  that,  im- 
mediately upon  paying  a  note  under  the  usage 
rpferred  to,  his  bank  always  gave  written  no- 
tice to  the  depositor  that  such  payment  had 
been  made. 

If  the  custom  of  this  last  bank  as  to  giving 
notice  had  been  followed  by  the  defendant 
bank,  it  is  probable  that  this  suit  would  never 
have  been  brought,  as  the  complainant  would 
have  had  opportunity  of  protecting  himself  by 
recoorRe  over  on  the  parties  for  whom  he 
was  accommodation  maker,  as  will  appear  later 
on.  It  is  clearly  proven  that  such  a  custom  was 
not  known  to  this  complainant,  who  was  a 
lumher-man,  living  in  a  small  town  in  the 
State  of  Kentucky,  200  or  800  miles  from  Nash- 
ville. 

F^om  what  has  already  been  stated  as  to  the 
proof  on  this  subiect,  it  is  clear  that  the  defend- 
ant cannot  Justify  its  payment  of  the  note  in 
question  upon  the  ground  of  custom.  It  is  well 
settled  that,  to  be  binding,  a  custom  must  be 
general  as  to  place,  and  not  confined  to  any 
particular  bank  or  banks.  It  must  be  certain 
and  uniform,  and  there  must  be  a  reasonable 
ground  to  suppose  that  the  custom  was  known 
to  both  parties  to  the  contract,  as  it  is  upon 
this  supposition  that  the  parties  are  presumed 
to  have  contracted  with  reference  to  it.  Dab- 
my  v.  Campbell,  9  Humph.  686;  Sainty.  Smith, 
1  CoMw.  52;  Adama  v.  OUerback,  56  U.  S.  16 
How.  545  [14  L.  ed.  8061;  1  Morse,  Banks,  ed. 
1888,  §  9. 

Having  failed,  then,  to  show  a  right  to  pay 
the  note  upon  the  ^ound  of  a  usage  or  custom 
binding  upon  this  complainant,  we  are  con- 
fronted with  the  proposition  that,  independ- 
ent of  usa^,  the  bank  at  whose  place  of  busi- 
ness a  note  is  upon  its  face  made  payable,  has 
the  right  to  treat  the  note  as  a  check,  and 
pay  same,  and  charge  it  up  to  the  account  of 
the  maker,  where  such  maker  is  a  depositor 
of  the  bank.  The  question  is  presented  for  the 
first  time  in  this  State,  although  it  has  received 
the  attention  of  text  writers,  and  been  passed 
upon  by  the  courts  of  other  States,  where  we 
find  a  conflict  of  opinion. 

Under  such  qrcumstances  it  is  our  duty  to 
determine  the  question  for  ourselves,  upon  rea- 
flon  and  principle,  and  with  a  due  regard  for 
considerations  of  public  poUcy  and  convenience, 
provided  that,  in  doing  so,  we  do  not  place  our 
State  in  antagonism  to  the  current  of  authority 
intbiscountiT. 

We  recognize  the  fact  that  it  is  of  prime  im- 
portance that  the  several  States  in  this  Union 
should,  as  far  as  may  be,  without 'doing  vio- 
lence to  well  settled  principles  of  state  jurispru- 
dence, endeavor  to  bring  about  and  maintain 
as  much  certainty  and  uniformity  of  decision 
on  questions  of  commercial  law  as  can  be  ac- 
complished. I  n  response  to  this  idea  we  would, 
upon  the  question  now  before  us,  ^ield  much 
of  the  strong  conviction  we  entertain  thereon 
in  the  endeavor  to  place  ourselves  in  line  with 
the  current  of  authority,  if  a  strong  and  steady 
current  could  be  found,  which  would  not 
threaten  to  engulf  and  destroy  distinctions 
which  have  been  long  and  well  settled  in  this 
State. 

SLR.  A. 


While  we  must  concede  that  the  weight  of 
text  book  authority  is  in  support  of  defend- 
ant's contention,  we  are  unable  to  discover  that 
the  weight  of  judicial  decision  is  in  the  same 
direction.  Moreover,  we  are  constrained  to 
believe  that  the  contrary  view  is  more  in  har- 
mony with  well  settled  adjudications  in  this 
State  upon  principles  presenting  analogous 
questions,  and  that  the  current  of  adjudged 
cases  is  certainly  as  strong  in  the  same  direc- 
tion. 

Let  us  see,  in  the  first  place,  what  is  the  rela- 
tion between  depositor  and  banker.  It  is 
merely  that  of  debtor  and  creditor,  where  the 
deposit  is  not  a  special  one.  The  money  de- 
posited in  the  ordinary  course  of  business  is  at 
once  blended  with  the  general  funds  of,  and  be- 
comes the  property  of,  the  bank.  The  depos- 
itor has  only  a  debt  against  the  bank,  payable 
on  demand,  upon  the  presentation  and  sur- 
render of  the  draft  or  order  addressed  to  and 
directing  the  bank  in  unequivocal  terms  to  pay 
the  amount  of  such  draft  to  the  person  therein 
named,  or  to  bearer.  This  order  is  commonly 
known  in  commercial  and  banking  parlance  as 
a  check. 

Beduced  to  its  last  analysis,  then,  the  aues- 
tion  at  issue  here  may  be  said  to  be:  If  a  creditor 
makes  a  note  payable  to  a  third  party  at  his  debt- 
or's place  of  business,  does  it  operate  as  an  order 
on  the  debtor  to  pay  the  note,  in  the  absence  of 
any  instructions,  and  in  the  absence  of  any  un- 
derstanding or  agreement  growing  out  of  the 
Previous  course  of  dealing  between  the  parties? 
n  the  absence  of  authority,  the  question  would 
seem  to  carir  its  own  answer  in  the  negative. 

In  McQUlv,  Ott,  10  Lea,  147,  this  court  has 
said:  ''A  man  who  receives  the  money  as  agent 
of  another  cannot  simply,  in  that  capacity, 
make  an  application  of  such  money  to  the  pay- 
ment of  his  principal's  debt  without  the  assent, 
expressed  or  implied,  of  the  principal.  The 
fact  that  the  debt  is  due  to  him  cannot  change 
the  principle.  He  was  bound  to  account  for 
the  money  to  his  principal,  it  is  true,  but  this 
simply  made  him  his  debtor  to  that  amount. 
If  sued  for  it,  he  might,  under  our  lasv,  set  off 
his  debt  under  a  plea,  and  then  hold  the  money 
subject  to  such  an  adjustment  of  their  rights. 
But  this  goes  on  the  idea  that  each  is  a  debtor 
to  the  other,  and  not  that  one  debt  has  paid  the 
other." 

The  fact  that  the  note  was  payable  at  the 
bank  could  not  change  the  principle  aimed  at 
in  the  decision  just  quoted,  unless  we  are  to 
read  the  words  pat/able  at  the  bank  as  synony- 
mous with  the  words  payable  by  or  through  the 
bank.  It  will  be  admitted  that  there  is  noth- 
ing in  the  primary  meaning  or  general  signifi- 
cation of  the  terms  to  warrant  the  use  of  the 
words  in  the  sense  in  which  they  are  to  be  un- 
derstood, if  the  contention  of  defendant  is  to 
prevail. 

It  is  equally  plain  that  there  is  nothing  in  the 
origin  and  purpose  of  the  words  "payable  at 
the  bank,"  as  used  in  notes,  to  justify  the 
meaning  sought  to  be  given  them.  The  lan- 
guage is  no  necessary  part  of  the  instrument. 
It  is  as  valid  when  made  payable  generally  as 
when  made  payable  at  any  particular  place. 

Its  purpose,  as  generally  understood,  is  to 
designate  a  place  where  the  holder  may  find 
the  maker,  and  ascertain  whether  the  latter  is 
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ready,  able  and  willing  to  pay  the  same;  if  Dot, 
then,  having  made  demana  at  the  place  desig- 
nated, there  remains  nothini;  for  the  holder  to 
do  but  give  notice  to  the  indoreer  that  such  de- 
mand has  been  made  and  refused,  as  required 
by  the  law-merchant  as  a  condition  precedent 
to  recourse  on  such  indorsers. 

For  a  while,  in  England,  it  was  held  that  a 
failure  to  present  at  the  place  named  on  the 
note  discharged  the  maker,  and  the  conflict  of 
decisions  between  the  Court  of  King's  Bench 
and  the  Court  of  Common  Pleas,  before  the 
decision  of  t^e  House  of  Lord&  in  1820,  in 
Botoe  V.  Young ^  2  Brod.  &  B.  165,  in  accord- 
ance with  the  decision  of  the  common  pleas, 
reversing  the  judgment  of  the  King's  Blench, 
was  finally  settled  in  1  and  2  Qeo.  I Y.  chap.  78, 
which  enacted  that  an  acceptance  "pavable  at 
the  house  of  a  banker,  or  other  place,'  should 
be  deemed  a  general  acceptance,  unless  the 
words  "and  not  otherwise,  or  elsewhere,"  were 
added.  Bank  of  V.  8.  v.  8mWi,  24  U.  8.  11 
Wheat.  171  [6L.  ed.  4431. 1  Am.  Lead.Ca8. 456, 
♦(864). 

But  the  almost  unbroken  current  of  authori- 
ty in  this  country  is  that,  so  far  as  the  maker 
of  a  note  or  the  acceptor  of  a  bill  is  concerned, 
the  designation  of  a  place  of  payment  does  not 
make  a  conditional  liability  dependent  on  pre- 
sentment and  demand  at  such  place,  but  is  an 
absolute  liability  to  pay  generally;  so  that  prac- 
tically the  insertion  of  the  place  of  payment  is 
without  utility,  so  far  as  the  maker  is  concerned. 
And  its  principal,  if  pot  its  sole,  office,  practi- 
cally, in  this  country,  now  is  to  dispense  with 
the  inconvenience  and  uncertainty  attending 
the  presentment  and  demand  upon  the  maker 
at  the  proper  place,  to  fix  the  conditional  liabil- 
ity of  indorsers. 

With  the  place  of  payment  designated  on  the 
face  of  the  note,  no  question  can  arise  as  to  due 
diligence,  etc.,  on  the  part  of  the  holder  in  his 
efforts  to  make  demand  on  the  maker.  He  has 
only  to  present  it  at  the  place  named,  without 
regard  to  the  residence  or  place  of  business  of 
the  maker,  and,  if  dishonored,  give  notice  to 
the  indorsers,  and  the  latter  become  liable. 

That  such  is  the  view  taken  by  our  court  of 
the  purpose  and  effect  of  such  a  clause  in  a 
note,  see  Bynum  v.  ApperMn,  9  Heisk.  688, 
where  it  is  said:  "By  making  Uie  note  payable 
at  the  bank,  it  was  fairly  contemplated  by  the 
parties  that  the  payment  should  be  made  at  the 

And  in  Lane  v.  Bank  of  West  Tennessee,  9 
Heisk.  486,  it  is  said:  "And  if  the  note  be 
payable  at  a  particular  bank,  and  before  the 
day  of  payment  arrives  that  bank  has  no  place 
of  business,  and  ceases  to  exist,  and  another 
does  business  in  the  same  room,  it  is  sufficient 
to  present  the  note  for  payment  at  their  room." 

While  the  question  now  under  consideration 
was  not  presented  nor  discussed  in  the  two  cases 
just  cited,  thev  serve  to  illustrate  the  argument 
that  the  use  of  said  terms  in  no  sense  converts 
the  note  into  a  check.  If  such  a  clause  in  a 
note  converts  it  into  a  check,  or,  in  the  lan- 
guage of  the  text  books  cited  by  defendant,  is 
tantamotmt  to  an  order  to  pa^T'Same  out  of  the 
funds  of  the  maker  on  deposit  with  the  bank 
at  which  the  note  is  made  payable,  it  would 
seem  to  follow  that  the  failure  of  the  holder  to 
present  same,  and  the  subsequent  insolvency  of 
HL.R.A. 


the  bank,  with  funds  of  the  maker  on  hand 
sufficient  to  pay  same,  would  discharge  the 
latter,  and  cast  the  loss  on  the  holder,  whose 
negligence  was  the  occasion  of  the  loss;  and 
such  is  the  holding  of  some  of  the  cases  which 
constitute  in  part  the  authority  upon  which  the 
text  writers  lay  down  the  principle  contended 
for  here  by  the  defendant  bank.  See  iMtUr  v. 
Horan,  55  Iowa.  75, 89  Am.  Rep.  167,  referred 
to  by  Mr.  Daniel  in  note  8  to  section  826a  (3d 
ed.)  of  his  valuable  work,  as  justifving  the  text, 
in  this  language:  "And  other  well  considered 
cases  sustain  tni3  view." 

The  "well  considered  cases"  are  Loner  v. 
Horan,  supra,  and  Thatcher  v.  8t€U€  Bank,  5 
Sandf.  180;  JEtna  National  Bank  v.  Fourth 
National  Bank,  46  N.  T.  88;  Htnne  Bank  v. 
Newton,  decided  by  the  First  District  Appellate 
Court,  Chicago,  and  reported  in  the  Bankers' 
Magazine  for  July,  1881.  8  Bradw.  563,  which 
we  will  presently  examine. 

The  unsoundness  of  Lazier  v.  Horan  is  dem- 
onstrated in  Adams  v.  Haekensaek  Improvement 
Commission,  44  N.  J.  L.  688, 8,  C.  48  Am.  Rep. 
406,  where,  after  an  able  discussion  of  the  au- 
thorities, it  is  said:  "The  naming  of  a  bank  in 
a  promissory  note  as  the  place  of  payment  does 
not  make  the  banking  association  an  agent  for 
the  collection  of  the  note  or  the  receipt  of  the 
money.  No  power,  authority  or  duty  is  there- 
by conferred  upon  the  banker  in  reference  to 
the  note;  and  the  debtor  cannot  make  the  bank- 
er the  agent  of  the  holder  by  simply  depositing 
with  him  the  funds  to  pay  it  with.^'  It  shows 
that  Ixueier  v.  Horan  was  decided  entirely  on 
the  authority  of  section  229,  Story  on  F^m- 
issory  Notes. 

No  cases  were  cited  in  support  of  the  propo- 
sition, and  it  overlooked  the  holdings  to  the 
contrary  in  the  English  cases  of  8ebagv.  Ahit- 
hot,  4  Maule  <&  8.  462;  Turner  v.  Hayden,  4 
Bam.  &  C.  1. 

It  is  also  at  variance  with  Ward  v.  Smith,  74 
U.  8.  7  Wall.  447  [19  L.  ed.  207];  WiUiams- 
port  OoM  Company  v.  Pinkerton,  96  Pa.  62. 

The  point  decided  in  the  cases  last  died, 
while  of  course  not  conclusive  of  the  question 
before  us,  is  instructive  by  analogy,  and  estab- 
lishes the  unsoundness  of  the  adjudications  in- 
voked to  sustain  the  contrary  view. 

Equally  unsound  is  the  case  9f  JEfoms  Bank 
V.  Newt&n,  from  the  District  Appellate  Comt 
of  Chicago.  At  least  it  would  so  appear  from 
the  statement  of  what  it  holds,  as  found  in  the 
note  to  Daniel  on  Negotiable  Instruments, 
above  referred  to,  which  is  all  the  information 
we  have  on  the  subject,  as  we  have  not  had  ac- 
cess to  the  case.  The  quotation  made  there- 
from by  Mr.  Daniel  (Vol.  1,  §  826a,  note  8,  p. 
802)  is  as  follows: 

(1)  "As  it  is  the  duty  of  the  bank  to  pay  its 
customers'  checks,  when  in  funds,  so  at  least 
it  has  authority,  if  it  is  not  under  actual  obli- 
gation, to  pay  his  notes  and  acceptances  made 
payable  at  the  bank. 

(2)  "It  is  a  presumption  of  law  that  if  a  cus- 
tomer does  so  make  payable  or  negotiable  at  a 
bank  any  of  his  paper,  it  is  his  intent  to  have 
the  same  discharged  from  his  deposit. 

(8)  *'Tha  neglect  of  the  bank  to  make  such  ap- 
propriation would  discharge  the  indorsers  emd 
sureties, 

(4)  "The  act  of  thus  making  his  paper  paya- 
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bleat  a  bank  is  considered  as  much  his  order 
to  pay  0$  would  be  his  check;  aod,  if  the  hank 
pay,  without  express  orders  to  the  contrary,  it 
13  a  defense  to  a  suit  by  the  depositor  for  money 
80  paid. 

(5)  '*And  the  rule  seems  to  be  settled  that  if 
a  bank  advances  the  money  to  pay  a  bill  or  note 
of  its  customer,  made  payable  at  the  bank,  it 
may  recover  from  the  depositor  as  for  money 
loaned;  the  paper  so  made  payable  being  equiv- 
alent to  a  request  to  pay. 

(6)  "He  makes  the  bank  his  agent,  with  im- 
plied authority  to  protect  his  credit  by  appro- 
priating his  aeposits  to  the  payment  or  his 
maturing  obligations  made  payable  at  the 
bank." 

The  italics,  and  the  numbering  of  the  para- 
graphs, are  ours,  made  for  the  purpose  of  em- 
phasis and  reference. 

Now,  are  we  willing  to  go  this  far?  Must 
we  establish  as  the  law  of  this  State  the  several 
propositions  above  announced,  each  of  kin,  and 
logically  dependent  one  upon  the  other?  Sure- 
ly not,  unless  compelled  by  the  overwhelming 
weight  of  authority.  Does  it  not  open  a  v'ery 
Pandora's  box  ot  evil,  rife  with  litigation,  and 
most  hurtful  in  their  character?  Does  it  not 
alike  astonish  the  professional  and  lay  mind? 
Does  it  not  introduce,  by  arbitrary  presump- 
tions of  law.  liabilities  not  so  * 'nominated  in 
the  bond."  and  impose  upon  parties  to  com- 
mercial paper  responsibilities  not  contemplated 
by  them,  and  hitherto  unknown?  Does  it  not 
inject  into  the  everyday  transactions  of  busi- 
ness men.  where  uniformity  and  certainty 
should  be  the  corner  stone,  elements  of  uncer- 
tainty and  risk  too  grievous  to  be  borne?  Is 
the  liability  of  indorsers  and  sureties  to  depend 
upon  the  pleasure  of  the  bank  whether  or  no 
it  will  appropriate  the  deposits  of  the  maker  to 
the  pa^rment  of  his  notes,  under  the  1st  and  8d 
propositions  above? 

If  the  banks  should  pay  checks  drawn  on 
the  day  of  the  maturicy  of  a  note  of  the  maker 
in  favor  of  itself  or  of  a  third  party,  to  the  ex- 
haustion of  the  drawer's  deposits,  is  it  to  be 
liahle  to  the  holder  of  the  note  for  not  having 
withheld  sufficient  funds  to  pay  the  latter? 
And  is  a  twin  suit  to  be  born  out  of  the  same 
transaction  between  the  holder  and  the  sureties 
or  indoraers  as  to  whether  or  not  they  have  been 
thereby  discharged — they,  perhaps,  having 
given  notice  to  the  bank  that  unless  deposits 
sufficient  are  held  they  will  claim  their  dis- 
charge? 

if  the  bank  should,  under  such  notice,  deem 
it  safer  to  withhold  deposits  sufficient  for  the 
Bote,  is  it  to  then  encounter  a  suit  with  the 
holder  of  a  check  unpaid?  Is  the  maker  of  a 
note,  where  there  has  been  a  total  failure  of 
consideration,  giving  him  a  good  defense  to  the 
Dote  as  against  the  payee  or  purchaser,  not  in 
due  course  of  trade,  to  be  held  liable  to  the 
l»nk,  which,  in  the  absence  of  deposits,  has 
gone  forward,  and  paid  the  note  for  the  maker, 
advancing  the  mone^  therefor  under  the  5th 
proposition,  authorizmg  the  bank  to  treat  the 
note  Riade  payable  months  before  at  its  house 
as  equivalent  to  a  check,  or  request  to  pay? 
On  t^e  other  hand,  if  the  bank  should  fail  to 
pay  a  note  so  made  payable  where  there  were 
d^)06its  sufficient,  whereby  the  note  is  pro- 
tested, is  the  bank  to  become  a  defendant  to  a 
3LKA. 


suit  for  damages  for  injury  to  the  credit  and 
business  of  the  maker,  upon  the  authority  of 
the  6th  proposition,  to  the  effect  that  the  note 
so  made  constituted  the  bank  the  maker's  a^nt 
to  protect  his  credit  out  of  the  latter's  deposits? 

Illustrations  of  the  inconvenience  and  hard- 
ships of  the  rule  which  we  are  urged  to  estab- 
lish could  be  multiplied  almost  indefinitely, 
and  are  such  as  to  readily  suggest  themselves 
to  thoughtful  men,  acquainted  with  the  prac- 
tical a  ffairs  of  commercial  life.  To  hold  a  note, 
payable  at  a  particular  bank,  as  tantamount 
to  a  check  on  the  bank  is  to  confound  distinc- 
tions heretofore  established  and  well  settled  in 
the  adjudications  of  this  State  between  notes 
and  checks. 

A  check  is  defined  to  be  a  written  order  on  a 
bank  directing  it  to  pay  a  certain  sum  of  money. 
A  note  is  the  written  promise  to  pay  another  a 
certain  sum  of  money  at  a  certain  time.  One 
is  payable  on  presentation,  the  other  is  payable 
on  a  day  'certain.  One  is  entitled  to  days  of 
grace,  the  other  is  not.  One  is  an  order  on  a 
third  party,  the  other  ii  the  undertaking  of  the 
party  him^lf.  One  is  an  appropriation  of  so 
much  money  in  the  banker's  hands,  the  other 
is  a  promise  to  pay.  On  the  check,  ordinarily, 
no  right  of  action  accrues  until  after  present- 
ment for  payment:  on  the  note,  a  right  of  ac- 
tion against  the  maker  exists  without  such  pre- 
sentment. JSiteir  V.  Bank  of  Tennessee,  11 
Humph.  88;  Mulherrin  v.  Hannum,  2  Yerg. 
81;  ^ingfieldv.  Green,  7Baxt.  801;  Planters^ 
Bank  V.  Merritt,  7  Heisk.  190;  Brown  v.  Lusk, 
4  Yerg.  216. 

For  these  and  other  considerations  we  cannot 
yield  our  assent  to  the  doctrine  urged  by  the 
defendant,  and  upon  which  the  cause  was  de- 
cided in  the  court  below.  We  hold,  therefore, 
tliat  there  is  no  implied  authority  for  a  bank  to 
pay  to  a  third  party  a  note  made  payable  at  its 
place  of  business  simply  because  of  the  fact 
that  the  maker  has  funds  sufficient  for  that 
purpose,  in  the  absence  of  any  course  of  deal 
ing  or  previous  instructions  to  so  apply  the  de- 
posits. 

Nor  are  we  without  egress  authority  to  sus- 
tain this  conclusion.  The  Supreme  Court  of 
Illinois,  in  the  case  of  Wood  v.  Merchants  Sat). 
L.  <£  T.  Go.  41  ni.  267,  has  reached  the  same 
result  in  principle.  The  action  was  on  a  note 
payable  at  the  banking  house  of  Conrad.  The 
holder  presented  the  note,  had  it  marked 
*  'good."  but  it  was  not  paid.  The  bank  failed , 
and  the  maker  was  sued  on  the  note.  The  de- 
fense was  that  the  maker  had  funds  sufficient 
on  deposit  with  the  bank  to  pay  the  note;  that 
it  was  the  duty  of  the  bank  to  have  paid  it 
when  presented.    The  court  says: 

"Had  Conrad  any  authority,  whatever,  to 
pay  the  note  out  of  the  funds  on  deposit  in  his 
bank  to  the  credit  of  the  maker?  The  custom 
sought  to  be  established  among  bankers  has 
nothing,  in  our  judgment,  to  do  with  the  ques- 
tion. What  is  the  effect  of  making  a  note  pay- 
able at  a  particular  place?  Was  it  ever  before 
heard  that  the  effect  was  to  transfer,  ipso  facto, 
the  monev  at  the  place,  belonging  to  the  mak- 
ers, absolutely  to  the  holder,  on  his  presenting 
the  note  at  the  place  of  payment?  There  is  no 
such  rule  in  any  commercial  country,  of  which 
we  have  any  knowledge  .  .  .  We  do  not  un- 
derstand that  the  fact  of  making  a  note  payable 
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at  a  particular  place  amounts  to  an  agreement 
that  the  maker  may  make  a  deposit  at  the  bank 
of  the  amount  of  the  note,  and  thus  discharge 
his  obligation,  and  that  the  money  so  deposited 
is  at  the  risk  of  the  holder  of  the  note.  It  is  a 
mere  designation  of  the  place  where  the  note  is 
to  be  paid,  not  of  the  person  to  whom  the 
money  is  to  be  paid.  Bj  the  terms  of  the  note 
the  money  was  to  be  paid  by  the  makers  to  the 
payee,  not  to  (and  it  mi^ht  have  added  by)  Con- 
rad, but  at  Conrad's  oankin^-house  ...  If 
this  be  so,  if  the  holders  of  this  note  were  un- 
der no  obligation  to  present  this  note  at  Con- 
rad's counter,  does  Uie  fact  that  it  was  pre- 
sented change  the  liability  of  the  party  in  any 
way?  .  .  .  Conrad  had  no  right  to  pay  it,  nor 
could  the  money  be  taken  to  pay  it,  except  by 
means  of  the  verbal  order,  check  or  drait  of 
the  maker  and  depositor." 

The  principle  of  that  case  is  reaffirmed  in 
Bidgely  National  Bank  v.  Patton,.  100  111.  479. 

In  8eottY,  Shirk,  60  Ind.  160,  the  court  says: 
'*A  bank  of  deposit  has  no  power  to  apply  a 
money  deposit  in  its  possession  belonging  to 
the  maker  of  a  promissory  note  payable  at  such 
bank  to  the  satisfaction  of  such  note  without 
his  consent."  ' 

To  the  same  effect  is  National  Exchange 
Bank  v.  National  Bank  of  North  America,  132 
Mass.  151,  where  the  court  says:  "The  case 
expressly  finds  that  Carrick,  Calvert  &  Co. 
never  had  given  any  authority  to  the  plaintiff 
to  pay  their  notes  out  of  their  funds  on  deposit. 
Such  authority  cannot  be  implied  merely  from 
the  fact  that  they  made  their  notes  payable 
there" — citing,  in  support  of  this  proposition. 
Wood  V.  Merchants^  SavingB  Company,  41  111. 
267,  above.  This  was  as  late  as  1882,  from  a 
State  of  the  highest  authority  on  questions  of 
commercial  law.  . 

The  case  of  Gordon  v.  MUchler,  84  La.  Ann. 
604,  is  said  to  have  settled,  for  the  State  of  Lou- 
isiana, this  question  in  the  same  manner;  but 
we  have  been  unable  to  examine  this  volume, 
it  being  misplaced  from  our  state  library.  The 
Supreme  Court  of  Missouri,  as  reported  in  the 
text  l)ooks,  seems  strongly  to  intimate  a  simi- 
lar holding. 

In  Oitigens  Bank  v.  Carton,  82  Mo.  191,  the 
court  is  quoted  as  saying:  "The  bank  is  not 
bound  to  applv  the  deposits,  if  it  has  even  the 
authority  to  do  so." 

The  text  books  ffenerallv,  which  are  cited  as 
sustaining  the  defendants  contention,  agree 
that  it  is  not  the  duty  (but  merely  a  privilege, 
that  may  or  may  not  be  exercised  by  the  bank) 
of  the  bank  to  so  applv  deposits  of  the  maker. 
Surely,  this  wUl  not  do,  to  leave  the  action  of 
the  bank,  upon  which  so  many  important,  not 
to  say  intricate,  rights  of  other  parUes  depend, 
open  to  the  uncertainty  that  must  follow  its 
optional  exercise  by  the  bank. 

We  quite  agree  with  Mr.  Daniel,  in  his  work 
on  Negotiable  Instruments  (Vol.  1,  g  8266),  that 
the  Question  should  be  settled  definitely,  and 
not  left  to  the  option  of  the  bank.  But  we 
think  it  much  sounder  and  safer  to  hold  that, 
in  the  absence  of  instruction,  either  expressed 
or  to  be  implied  from  previous  course  of  deal- 
ings between  the  maker  and  his  banker,  the 
bank  has  no  authority  to  apply  the  funds  of  its 
depositor  to  the  pavment  to  third  parties  of 
notes  payable  at  its  bank. 
8L.R.  A. 


We  limit  this  decision  to  a  payment  made  to 
a  third  party  because  we  are  not  called  upon  to 
decide  any  but  the  case  before  us,  which,  as  we 
have  seen,  is  one  of  a  payment  to  a  third 
partv. 

The  ri^ht  of  the  bank  to  retain  out  of  depos- 
its sufficient  to  pay  itself,  where  the  bank  is 
the  holder  and  owner  of  the  note,  is  quite  a 
different  question,  involving  an  application  of 
the  law  of  set-off,  and  is  not  intended  to  be 
affected  by  anything  said  in  this  opinion. 

We  close  the  citation  of  authority  which  is 
in  accord  with  our  conclusion  by  a  reference  to 
1  Edwards  on  Bills  (3d  ed.  1882).  p.  *166,  $  195. 
where  the  learned  author  sajrs: 

"The  better  opinion  undoubtedly  is  that  the 
bank  has  no  right  to  pa^  out  the  money  of  a 
depositor  except  upon  his  order,  or  with  his 
assent  "—citing  approvingly  the  41  Illinois  and 
60  Indiana  cases  above  referred  to.  See  also 
Newm.  Bank  Dep.  (1888)  g  119,  p.  120,  where, 
in  the  text,  it  is  said: 

"  A  banker  has  no  right  to  apply  money  on 
deposit  in  his  bank  to  the  payment  of  a  note  of 
the  depositor,  payable  at  the  bank,  without  the 
order  of  the  depositor  " — citine  the  case  already 
referred  to  by  us,  of  Ridgely  National  Bank  v. 
P^tton,  109  ni.  479. 

If  we  consulted  our  own  convenience  and 
the  necessities  of  the  case,  we  would  end  Uiis 
opinion  here.  But  it  has  been  so  strenuously 
urged  at  the  bar  that  the  great  weight  of 
authority  is  the  other  way,  that  it  becomes 
proper,  if  not  necessary,  to  refer  to  the  author- 
ities upon  which  such  claim  is  predicated.  We 
have  laboriously  and  at  lenath  examined  every- 
thing that  has  been  available  to  us  that  pre- 
sents the  other  side;  but,  owing  to  the  length 
to  which  a  review  of  cases  ordinarily  leads,  we 
will  try  to  be  brief  in  what  we  have  to  say  ii^ 
relation  thereto. 

It  is  true  that  Bolles  on  Banks  and  Their 
Depositors,  ^  408,  and  Morse  in  his  work  on 
Banks  and  Banking,  Vol.  II.  §  567,  and  Pratt 
in  his  Manual  of  Banking  Law,  chapu  IX.  p. 
44,  after  stating  that  there  are  authorities  both 
ways,  sa^  the  weight  of  authority  is  that  it  is 
the  privilege  of  the  bank  (to  be  exercised  or 
not,  as  it  may  see  proper)  to  appl^  deposits  to 
the  payment  of  a  note  of  the  depositor,  payable 
at  its  bank. 

The  American  cases  cited  hj  these  text  writ- 
ers are  the  same,  and  consist  in  the  main 
of  the  following:  Mandevitte  v.  Union  Bank, 
18  U.  S.  9  Cranch,  9  [3  L.  ed.  6891;  .^na  Nat, 
Bank  v.  Fourth  Nat.  Bank,  46  K.  Y.  82;  Indig 
V.  National  City  Bank,  80  N.  Y.  106;  Com- 
mereicU  Nat  Bank  v.  Henninger,  105  I^  496; 
and  a  very  few  other  cases  where  the  bank  was 
itself  the  holder  of  the  note.  The  States  rep- 
resented are  not  so  numerous,  as  appears  from 
their  citations,  as  those  who  hold  as  we  do, 
while  the  cases  themselves  will  not  stand  close 
scrutiny. 

Great  prominence  is  given  the  case  of  Man- 
deville  v.  Vniofi  Bank,  from  the  Supreme  Court 
of  the  United  States,  reported  in  18  U.  8.  9 
Cranch,  9  [8  L.  ed.  689].  All  the  text  books 
quote  the  following  language  from  the  opinion 
in  this  case  pronounced  by  Chi^Juttice  Mar- 
shall: "By  making  a  note  negotiable  in  bank, 
the  maker  authorizes  the  bank  to  advance  on 
his  credit  to  the  owner  of  the  note  the  sum  ex- 
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prened  od  its  face;"  and  annouDoe  the  doc- 
trine as  contended  for. 

The  few  cases  in  the  same  direction  build 
with  equal  confidence  upon  this  decision.  It 
must  be  admitted  that,  when  taken  by  itse)f» 
the  language  quoted  does  seem  to  sustain  them. 
Bat,  when  we  examine  the  facts  in  that  case,  it 
becomes  manifest  at  a  glance  that  the  point 
really  decided,  and  to  which  the  language  was 
ioteiided  to  apply,  is  as  foreign  to  the  question 
we  are  considering  as  it  could  well  be  and 
relate  at  all  to  commercial  paper.  The  facts 
of  the  case  were  briefly  these:  Mandeville,  a 
citizen  of  Virginia,  executed  his  note  to  one 
^onne  for  9410.50,  sixtf  days  after  date,  ne- 
gotiable at  the  Union  Bank  of  (Georgetown, 
pa^iMe  at  the  Bank  of  Potomac  in  Alexandria. 
On  the  day  of  its  execution,  the  note  was 
negotiated  and  discounted  by  the  Union  Bank 
of  Georsetown,  and  the  proceeds  thereof  paid 
o?er  to  bourse.  After  this  Nourse,  becoming 
indebted  to  Mandeville,  executed  to  him  his 
note,  due  in  sixty  days,  **  neaotiable  at  the  Bank 
of  Alexandria,  payable  at  the  Bank  of  Colum- 
bia." When  the  note  ffiven  by  Mandeville  and 
discounted  by  the  Unfon  Bank  fell  due  it  was 
not  paid,  and  the  Union  Bank  sued  Mandeville 
thereon.  He  defended,  trying  to  set  off  against 
the  note  the  debt  he  held  a^nst  Nourse.  It 
was  insisted  for  Mandeville  that  his  rights 
must  be  determined  according  to  the  laws  of 
Virginia,  the  lex  loci  contractus;  and  that  un- 
der the  laws  of  that  State  a  defendant  is  allowed 
to  set  off  against  the  assignee  of  a  promissory 
note  anv  Just  claims  which  he  had  against  the 
original  payee  before  notice  of  the  assignment 
of  the  note.  For  the  bank  it  was  said  that  it 
was  immaterial  by  which  law  the  note  was  to 
be  governed;  for  it  was  made  with  a  view, 
expressed  on  its  face,  to  be  discounted  by 
the  Union  Bank,  wherebv  the  defendant  had 
waived  any  ofEset  to  which  he  might  otherwise 
have  been  entitled.  The  court,  in  deciding  the 
questbo,  said,  and  we  give  the  opinion  entire, 
in  hoc  verba: 

"  It  is  entirely  immaterial  whether  this  ques- 
ti(tt  be  governed  by  the  laws  of  Virginia  or  of 
Maryland.  By  neither  of  them  can  the  dis- 
couDts  claimed  by  the  plaintiff  in  error  be 
allowed.  By  making  a  note  neffotiable  in  bank 
<the  italics  are  ours),  the  maker  authorizes  the 
bank  to  advance  on  his  credit  to  the  owner  of 
the  note  the  sum  expressed  on  its  face.  It 
vouki  be  a  fraud  on  the  bank  to  set  up  off-sets 
against  this  note  in  consequence  of  any  trans- 
actioDs  between  the  parties.  These  off-sets  are 
waived  and  cannot,  after  the  note  has  been  dis- 
counted, be  again  set  up.  The  judgment  is  to 
be  aiflrmed,  with  damages  at  the  rate  of  6  per 
cent  per  annum." 

Thus  we  see  that  no  possible  question  arose 
upon  that  part  of  the  note  makins  it  ftayaJble  at 
the  Bank  of  Potomac,  nor  with  that  bank,  but 
upon  that  part  of  the  note  making  it  negotiaJble 
at  the  Union  Bank,  and  with  the  latter  bank; 
ml  no  question  of  the  appUeation  of  bank 
depoeiti  in  any  shape  is  presented.  The  only 
matter  considered,  or  that  could  possibly  have 
been  considered,  by  the  court  was  whether  a 
party  having  authorized  a  bank  to  discount  his 
note  could  thereafter  set  off  debts  he  held 
against  the  payee  of  the  note.  The  facts  of 
this  case  were  not  published  in  the  earlier 
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Cranch  Reports,  which  doubtless  accounts  for 
the  misconception  of  the  opinion  by  the  usually 
accurate  and  always  learned  text  writers  who 
have  made  it  the  ground  work  of  the  effort  to 
establish  the  rule  as  contended  for  by  defend- 
ants in  the  case  at  bar.  The  facts  will  be 
found  in  The  Lawyers*  Co-Operative  Pub. 
Go's  Edition  of  the  United  States  Supreme 
Court  Reports. 

The  Qise  of  Commercial  National  Bank  v. 
Henninger,  105  Pa.  406,  is  greatly  relied  on  by 
the  text  books  above  refened  to.  There  the 
bank  was  the  holder  and  owner  of  the  note, 
and  the  maker  was  B.  F.  Young,  its  cashier. 
At  the  close  of  business  on  the  day  of  the 
maturity  of  the  note  there  were  funds  of  the 
cashier  on  deposit  sufficient  to  pay  it.  The 
cashier,  instead  of  charging  up  said  note  aindnst 
his  deposit,  handed  it  to  a  notary  for  protest, 
the  object  being  to  hold  the  indorser  and  com- 
pel him  to  proceed  against  the  maker  in  order 
to  let  in  a  defense  which  the  maker  could  not 
set  up  against  the  bank.  The  suit  was  by  the 
baok  against  the  indorser,  who  claimed  to  be 
discharged  by  the  facts  stated.  The  court, 
among  other  things,  says: 

'**  Where  the  depositor  becomes  indebted  to 
the  bank  on  one  or  more  accounts,  and  such 
debts  are  due  and  payable,  the  bank  has  the 
right  to  apply  any  deposit  he  ma^  have  to  their 
payment;  this  by  virtue  of  the  right  of  set-off. 
Where  a  general  deposit  is  made  by  one  already 
indebted  to  the  bank,  the  latter  may  appro- 

Sriate  such  deposit  to  the  payment  of  such  in- 
ebtedness." 

And,  while  admitting  that  the  bank  might 
waive  this  right  of  setoff,  so  far  as  it  was  con- 
cerned, yet,  where  the  rights  of  other  parties 
were  concerned,  the  waiver  might  result  in  re- 
leasing sureties,  the  court  held  the  indorsers 
discharged— the  court  illustrating  the  ground  of 
the  decision  in  the  following  language: 

*'  If  I  am  the  holder  of  As  note,  indorsed  by 
C,  and  when  the  note  maiures  I  am  indebted 
to  A  in  an  amount  equal  to  or  exceeding  the 
note,  can  I  have  the  note  protested,  and  hold  C 
as  indorser?  It  is  true  A's  note  is  not  techni- 
cally paid,  but  the  right  to  set-off  exists;  and 
surely  C  may  show,  in  relief  of  bis  obligation 
as  surety,  that  I  am  really  the  debtor,  instead 
of  the  creditor,  of  A.  If  this  be  so  between 
individuals,  why  is  it  not  so  between  a  bank 
and  an  individual?" 

How  far  removed  this  case  is  from  support- 
ing the  doctrine  as  contended  for  here,  is  too 
manifest  to  justify  elaboration;  yet  it  is  cited 
in  the  text  books  as  sustaining  the  assertion  that 
the  weight  of  authority  is  in  favor  of  the  right 
of  a  bank,  without  regard  to  whether  it  is  or 
not  the  holder  of  the  note,  to  appropriate  de- 
posits of  the  maker  to  its  payment,  upon  the 
idea  that  a  note  made  payable  at  the  bank  is 
tantamount  to  a  check  on  the  bank. 

Let  us  see  next  what  is  in  the  case  of  Indig 
V.  Bank,  80  N.  Y.  100.  Plaintiff  held  a  note 
payable  at  the  bank  at  Low  ville.  He  deposited 
it  with  the  defendant  bank  for  collection,  who 
sent  it  by  mail  to  the  bank  of  Lowville.  On 
maturity,  the  bank  of  Lowville  charged  the 
note  up  to  the  maker,  he  having  funds  there  on 
deposit,  and  forwarded  its  dralt  to  defendant. 
The  bank  of  Lowville  failed  before  the  draft 
was  cashed.    The  plaintiff  sued  the  defendant 
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for  the  amount  of  the  note,  which  amount  he 
alleged  was  lost  through  defendant's  negli- 
gence. It  was  insisted  for  the  plaintiff  that 
defendant,  by  sending  the  note  to  the  bank  of 
Lowville,  constituted  that  bank  its  agent  for 
the  collection  of  it,  and  was  "  therefore  liable 
for  the  proceeds  as  having  been  received  by  the 
bank  of  Lowville;  the  last  named  bank  being 
deemed  to  have  received  the  proceeds  by  charg- 
ing the  amount  of  the  note  against  its  customer, 
the  maker." 

The  court,  in  response,  says:  **We  do  not  think 
that  any  such  agency  was  created.  The  note, 
in  so  far  as  relates  to  its  presentme7it  at  the  bank, 
and  the  duties  of  the  bank  in  respect  to  it,  was 
equivalent  to  a  check  drawn  by  the  maker  up- 
on the  bank  where  the  note  was  made  payable" 
—cMingJEtna  Nat,  Bankv.  Fourth  Nat.  Bank, 
46  N.  Y.  88. 

We  will  first  observie  tfiat  the  portion  of  the 
opinion  which  we  have  taken  the  liberty  of 
italicizing  is  directly  in  conflict  with  the  decis- 
ions in  our  own  State  with  reference  to  the 
duties  of  the  holder  of  a  note  so  payable  as  to 
the  non-necessity  of  presentment,  and  over- 
looks and  confuses  the  distinctions  we  have 
already  pointed  out  between  a  check  and  a 
note  &«  to  presentment.  The  right  of  the  bank 
of  Low\ille  to  pay  the  note  because  made  pay- 
able at  its  place  of  business  was  not  the  issue 
in  that  cause;  but  in  the  argument  upon  the 
nonliability  of  the  defendant  the  court  merely 
assumed,  upon  the  authority  of  the  Bank  Case, 
in  46  N.  Y.  82,  that  such  wais  the  law;  so  that 
for  the  soundness  of  the  doctrine  we  must  turn 
to  the  46  N.  Y.  case. 

When  we  read  the  syllabus,  we  are  told  that 
it  simply  decides  that  a  direction  of  a  bank  de- 
positor to  his  bank  to  pay  out  his  funds  on  his 
notes  due  and  to  become  due,  in  a  certain  order, 
creates  no  trust  in  favor  of  the  holders  of  such 
notes,  and  that  they  have  no  right  of  action 
against  the  bank  for  its  failure  to  comply  with 
the  depositor's  instructions.  The  facts  were 
that  the  Florence  Mills,  a  Connecticut  corpora- 
tion, had  made  two  notes,  payable  at  the 
counter  of  the  defendant.  One  fell  due  April 
second,  and  the  other,  April  4.  The  note  fall- 
ing due  on  the  second  or  April  was  presented 
for  payment,  and  protested  for  nonpayment. 
On  third  of  April  the  mills  company  sent  a  letter 
to  the  bank,  containing  a  draft  (which,  with  a 
small  balance  to  the  credit  of  the  mills,  was 
sufl^cient  to  pay  either  note,  both  being  for  the 
same  amount),  with  directions  to  credit  their 
account  with  the  draft,  and  then  to  pav  their  note 
falling  due  on  the  4th.  The  draft  was  col- 
lected on  the  third,  the  day  it  was  received; 
and  on  the  same  day  the  bank  paid  the  note 
that  had  been  protested  on  the  second.  The 
note  due  on  the  4th  not  being  paid,  the  holder 
sued  the  defendant,  insisting  that  the  letter 
directing  how  the  proceeds  of  the  draft  should 
be  applied,  operated  as  an  equitable  assignment 
or  appropriation  of  the  proceeds  to  the  pay- 
ment of  its  note  falling  due  on  the*  4th.  This 
alone  was  the  issue,  and  such  was  the  reporter's 
understanding  of  it,  as  shown  by  the  sylla- 
bus. 

The  opinion  takes  a  much  wider  range,  and 
docs  announce  the  doctrine  as  broadly  as  here 
contended  for.  that  a  note  payable  at  a  partic- 
ular bank  is  in  substance  a  dieck.  But  that 
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part  of  the  opinion  making  the  announcement 
is  without  any  citation  of  authority  or  process 
of  reasoning  to  sustain  it,  and  it  is  difficult  to 
understand  exactly  upon  what  the  court  pred- 
icated its  opinion  that  the  note  was  the  equiva- 
lent of  a  check.  In  two  paragraphs  it  seems  \o 
be  placed  upon  the  agreement  or  understand- 
ing of  the  parties,  and  in  another  upon  com- 
mercial usage,  while  in  another  it  seems  to  be 
predicated  upon  the  legal  effect  of  the  note  so 
written.  Nor  does  it  appear  that  the  defendant 
bank  was  not  itself  the  owner  of  the  pest-due 
note  to  which  the  deposit  was  applied  m  viola- 
tion of  the  instructions  of  the  depositor. 

Moreover,  the  opinion  was  by  a  divided  court, 
Chi^  Justice  Church,  dissenting;  so  that  our 
answer  to  this  case,  which  is  much  relied  on  by 
the  defense  here,  is  that  what  is  said  concern- 
ing the  question  now  before  us  was  incidental 
merely,  unsupported  by  reason  or  authority, 
and  with  an  ambiguity  of  statement  of  facts,  so 
far  as  this  question  is  concerned ;  and  we  may  be 
permitted  to  add  that  on  the  very  point  decided 
It  is  of  most  questionable  soundness.  It  virt- 
ually holds  that  a  customer  of  a  bank  cannot 
make  a  deposit,  with  instructions  accompany- 
ing the  same  to  apply  proceeds  to  a  note  of  tbe 
depositor  maturing  on  the  succeeding  day,  that 
would  prevent  the  bank  from  applying  the 
proceeds  to  a  note  past  due  before  the  deposit 
was  made.  It  seems  not  only  to  create  a  new 
law  for  banks,  but  it  strikes  down  the  well 
established  right  of  a  debtor,  unable  to  pay 
two  debts,  to  direct  and  control  the  application 
of  his  payments  to  the  one  he  may  prefer. 
The  authority  of  such  a  decision,  viewea  from 
any  standpoint,  is  not  sufficient  to  overturn 
our  convictions,  nor  break  the  force  of  tbe  well 
considered  cases  holding  to  the  contrary. 

In  Pease  v.  Warren,  29  MioJi.  9,  Judge  Cooley 
says:  '*  It  cannot  be  pretended  that  the  making 
a  note  payable  at  a  particular  bank  can  make 
the  bank  the  agent  of  the  pajfee  to  receive  pay- 
ment. "  And,  we  ask,  would  this  not  be  just  as. 
fair  and  reasonable  reading  of  the  terms  as  it 
is  to  construe  them  to  make  the  bank  the  agent 
of  tbe  payor  to  make  payment?  Thev  would 
serve  the  one  purpose  as  well  as  the  other,  and 
there  is  as  much  authority  for  the  one  holding 
as  the  other;  and  several  of  the  cases  cited  as 
sustaining  the  defendant's  contention  hero  do 
go  to  the  very  point  of  deciding  what  Judge 
Cooley  says  is  not  law.  Such  is  the  decision 
in  Lazier  v.  Horan,  55  Iowa,  75,  already  here- 
in refen^  to. 

It  is  true  that  Mr.  Daniel,  in  the  third  edi> 
tion  (Vol.  1,  §  826a)  of  his  valuable  work  on 
Negotiable  Instruments,  says  that  in  his  previ- 
ous editions  he  had  taken  a  different  view,  but 
that  he  is  now  of  opinion  that  he  was  wrong, 
and  that  "upon  principle  and  authority  we 
shotild  say  that  a  banker  at  whose  place  of  busi- 
ness negotiable  paper  is  made  payable  may 
apply  to  its  payment  funds  of  the  maker  on 
deposit,  at  its  maturity;  the  relations  of  banker 
and  customer,  and  the  terms  of  the  instrument 
justifying  the  inference  that  the  customer  in- 
tended this  to  be  done"— citing,  in  note,  the 
case  of  Indig  v.  National  City  Bank,  80  N.  Y. 
106;  and  adds  in  the  text: 

''And  other  well  considered  cases  sustain  this 
view,"  referring  to  Lasier  v.  Horan,  Thatcher 
V. 'State  Bank,  jStna  Nat,  Bank  ▼.  Ifkmrtk 
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Nat.  Bank,  and  the  case  of  Home  Bank  v.  New- 
Urn,  already  bo  freely  q  acted  from  by  us. 

While  we  entertain  for  tbisdistin^niished  au- 
thor the  highest  respect  for  bis  learning  and 
accuracy  [and  the  writer  especially  esteeming 
bim  DO  less  highly  personally  than  profession- 
ally], we  are  constrained  to  believe  that  the 
view  expressed  in  the  previous  editions  of  his 
work  is  sounder,  and  more  in  keeping  with 
authority  and  reason,  and  the  necessities  of  the 
large  interests  concerned,  than  is  found  in  the 
last.  There  is  no  new  light  shed  on  this  sub^ 
ject  that,  in  our  opinion,  Justifies  the  change  of 
view.  This  author  seems  to  consider  separate- 
ly the  rule  as  applied  to  acceptances  and  to 
notes;  and  as  to  acceptances,  he  says:  **It  may 
be  regarded  as  well  settled  law  in  England  that 
an  acceptance  payable  at  a  particular  banker's 
is  tantamount  to  an  order  on  the  banker  to  pay 
same  to  the  person  who,  according  to  the  law- 
mercbant,  is  capable  of  giving  a  gSod  discharge 
to  the  bill. 

In  support  of  this  he  cites,  in  note  8,  §  826a; 
RMrts  V.  Tucker,  16  Ad.  &  E.  N.  S.  578; 
Kjfmer  v.  Laurie,  18  L.  J.  N.  8.  Q.  B.  218; 
Fcrtkr  v.  ClemenU,  2  Campb.  17;  and,  in  ad- 
dition thereto,  Thompson,  Chitty,  Parsons, 
Byles,  and  Edwards,  on  Bills. 

Of  the  text  books  cited,  Edwards,  as  we  have 
already  seen,  takes  a  different  view,  while  the 
others  refer  to  the  same  cases  that  Mr.  Daniel 
does,  as  far  as  they  were  extant  at  time  of 
publication — ^their  text  adding  nothing  thereto 
germane  to  the  point  under  discussion. 

Having  already  extended  this  opinion  beyond 
what  is  deemed  necessary  by  tne  writer,  we 
will  undertake  to  go  into  but  one  of  the  English 
cases  referred  to,  although  they  have  all  been 
considered.  Bobarts  v.  Tucker,  16  Ad.  &  E. 
N.  8.  578,  was  where  the  banker  paid  an  ac- 
ceptance of  the  Pelican  Life  Insurance  Com- 
P^oy*  payable  at  such  banker's,  upon  a  forged 
indoTsemen  t.  This  pay  ipent  was  debited  to  the 
company  on  its  passbook,  and  returned  to  it  by 
the  banker,  and  the  company  credited  its  banker 
on  its  books.  Subsequently  the  company  was 
compelled  to  pay  the  amount  thereof  to  the  true 
owiierof  the  acceptance,  and  theseupon  brought 
this  suit  against  the  banker.  The  first  count  in 
plaintiff's  declaration  alleges  that,  in  considera- 
tion of  certain  money  loaned  by  it  to  the  de- 
fendant banker,  and  of  the  agreement  to  retain 
and  employ  the  defendant  as  the  banker  of 
I^Uitiff,  the  defendant  undertook  and  promised 
the  company,  to  the  extent  of  money  so  lent,  to 
pttjf  to  the  lawful  holder  thereof  all  such  bills  of 
ttehange  as  should  be  accepted  by  the  company, 
payable  at  the  banker's  house;  and  that  not  re- 
^rding,  etc.,  the  defendant  haid  charged  plaint- 
iff with  an  acceptance  that  had  been  paid  to 
perwna  not  legally  authorized  to  receive  pay- 
ment and  give  an  acquittance,  etc.  The  second 
count  was  for  money  loaned,  account  stated, 
«te.  The  contest  was  whether  the  course  of 
dealing  between  the  bank  and  its  customer  cre- 
ating the  oblimtion  of  the  banker  to  pay  his 
costomer's  acc^tance  made  payable  at  the  place 
of  business  of  the  banker  rendered  the  latter  lia- 
ble if  be  paid  same  upon  a  forged  indorsement, 
it  being  conceded  that  the  act  of  acceptance  was 
a  ^niaranty  of  the  genuineness  of  the  drawer's 
i^mture.  The  court  decided  that  the  bank- 
ers authority  to  pay  was  limited  to  the  payment 
3LRA. 


of  genuine  indorsements;  the  court  adding  that,. 
"If  bankers  wish  to  avoid  the  responsibility  of 
deciding  on  the  genuineness  of  indorsements, 
they  may  require  their  customers  to  domicil 
their  bills  at  their  own  offices,  and  to  honor 
them  hj  giving  a  check  upon  the  banker." 

And  it  was  in  this  connection  that  Parke, 
B,,  used  the  language  that  has  t)een  made  the 
basis  of  the  announcement  by  the  text  writera 
of  the  doctrine  contended  for;  the  latter  losing 
sight  of,  as  we  think,  the  custom  and  course  or 
dealing,  if  not  an  express  agreement,  that  by 
reason  of  the  deposit  or  lending  of  the  funds  to 
the  banker  the  latter  undertook  to  protect  the 
credit  of  the  customer,  under  which,  if  he  failed 
to  do  so,  the  banker  became  liable  to  an  action 
by  his  customer  for  permitting  him  to  be  dis- 
honored. 1!^  Martetti  v.  Williams,  1  Barn.  &. 
Ad.  416;  Whitaker  v.  Jiank  of  England,  1 
Cromp.  M.  &  R.  744. 

Recognizing  the  mutuality  of  the  obligation, 
it' was  said  by  Maule,  </.,  in  Bobarts  v.  Tucker,, 
supra,  that  **It  is  a  hardship  on  a  banker  if  he 
must  either  pay  the  bill  at  once  at  the  peril  of 
an  indorsement  proving  a  forgery,  or  dishonor 
the  bill  at  the  risk  of  an  action  against  him  by 
his  customer." 

Forster  v.  Clements,  2  Campb.  17,  cited  by 
Mr.  Daniel,  and  other  text  writers,  was  a  case 
presenting  for  adjudication  the  same  question 
presented  in  Bobarts  v.  Tucker,  differing  from 
U  only  in  the  fact  that  in  Forster  v.  Clements 
the  banker  had  paid  the  acceptance  without 
funds,  and  then  sued  the  acceptor,  its  customer. 
The  acceptor  defended  upon  the  ground  that 
the  bank  bad  not  proven  the  genuineness  of  the 
first  indorser's  signature.  The  custom  to  pay 
was  assumed. 

If  we  are  to  ingraft  upon  the  law  of  thi3  State 
what  is  said  to  be  the  English  rule,  authorizing 
the  bank  to  treat  the  paper  made  payable  at  its. 
place  of  business  as  tantamount  to  a  check,  we 
should  do  so,  not  in  part,  as  the  few  American 
cases  relied  on  do,  but  as  a  whole,  and  carry 
with  it  an  obligation  and  duty  upon  the  bank- 
to  pay,  so  that,  upon  failure  to  do  so,  it  must 
be  liaole  to  an  action  for  damases  for  injury  to 
the  credit  of  its  customer.  Well  might  the 
banks  pray  to  be  delivered  from  their  friends  if 
the  rule  contended  for  is  to  be  established  in 
this  State,  with  all  of  its  attendant  uncertaintiea 
and  dangerous  liabilities. 

Without  referring  further  to  the  cases  cited 
in  the  text  books,  they  may  be  classed  as  rest- 
ing either  on  custom  well  established,  or  course 
of  dealing  between  the  parties  thereto,  or  to  pa- 
per own^  and  held  by  the  bank  at  maturity, 
where  the  principle  of  set-off  has  been  applied. 
Without  further  discussion,  we  hold,  on  this 
branch  of  the  case,  the  decree  of  the  chancellor 
was  erroneous,  and  should  be  reversed. 

Of  course  it  is  needless  to  add  that  there  is 
nothing  to  prevent  anv  depositor  from  making 
such  agreement  with  his  bank  as  to  the  protec- 
tion of  his  paper.  We  merely  hold  that,  in  the 
absence  of  an  understanding,  the  bank  pays  at 
its  peril. 

One  other  question  remains  to  be  disposed  of: 
For  the  defendant  it  is  urged  that  if  it  be  held 
that  the  bank  had  no  authority  to  pay  the  note, 
then  they  ask  to  be  permitted  to  relv  upon  such 
payment  as  a  set-off  against  complainant's  de- 
mand; and  the  note  is  filed  with  the  answer,. 
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showing  the  iDdorsements  as  given  in  the  open- 
inff  statement  of  this  opinion.  The  answer  is 
asKed  to  be  taken  as  a  cross  bill,  but  no  process 
is  issued. 

Without  determining  whether  this  matter 
could  or  could  not  be  made  in  answer  merely, 
without  cross  bill,  it  is  sufficient  to  say  that  m 
whatever  form  presented  it  would  be  unavail- 
ing to  the  defendant  under  the  proof  in  this 
case,  which  shows  that  by  reason  of  such  un- 
authorized payment,  and  the  failure  of  the  bank 
to  notify  the  complainant  thereof,  the  latter  had 
a  settlement  with  J.  D.  Carter  &  Co.,  the  par- 
ties primarily  liable,  as  between  themselves  and 
complainant,  subsequent  to  such  payment,  and 
in  ignorance  thereof,  wherein  complainant  al- 
lowed Carter  &  Co.  credit  for  the  amount  of 
said  note  upon  the  assumption  that  they  had, 
in  accordance  with  their  contract,  paid  the  same. 
In  consequence  of  all  of  which,  together  with 
the  subsequent  insolvency,  and  removal  from 
the  State,  of  Carter  &  Co.,  before  any  knowl- 
edge that  his  deposits  had  been  applied,  the 
complainant  has  lost  recourse  over  on  the  par- 
ties primarily  liable  thereon.  So'lhat  to  allow 
the  set-ofif  would  be  to  cast  upon  complain- 
ant the  loss  resulting  from  the  unauthorized  act 
of  the  defendant. 

Under  the  facts  of  this  case  the  complainant's 
equity  is  superior  to  any  right  of  set-off  which 
the  defendant  might  otherwise  have  had. 

fjet  tfie  decree  be  reverted,  and  judgment  There 
for  the  complainantf  with  intereet  and  coets. 

Larton,  J„  dissents  from  the  foregoing. 


LOUISVILLE  &  NASHVILLE  R.  CO., 
Appt., 

V, 

Q.  M.  MARTIN. 
( Tenn ) 

A  braJcenuui  on  the  forward  end  of  » 
flreisht  train  which  is  uncoupled  or  broken  in 
two,  Irving'  the  conductor  on  the  rear  end,  al- 
though, under  the  rules  of  the  company  the  right 
to  command  thereupon  devolves  upon  the  en- 
gineer, is  a  fellow  servant  of  the  latter  until  the 
engineer  avails  himself  of  his  right  to  take  charge 
of  the  train  and  does  take  charge,  and  assumes  to 
direct  and  control  the  movements  of  the  brake- 
man;  and  where,  acting  without  directions  from 
the  engineer,  but  in  performance  of  his  duty,  un- 
der the  rules  of  the  company,  the  brakeman  goes 
to  the  rear  end  of  his  fragment  of  the  train,  to  act 
OS  lookout,  and  give  signals  to  the  engineer,  if  by 
the  iatter's  negligence  in  suddenly  jerking  the 
train  he  is  thrown  off  and  injured,  he  cannot  re- 
cover. 

(February  S6, 1889.) 

APPEAL  hy  defendant,  from  a  Judgment  of 
the  Circmt  Court  of  Robertson  County  in 
favor  of  plaintiff  in  an  action  to  recover  dam- 
ages for  personal  injuries  alleged  to  have  re- 
sulted from  the  negligence  of  defendant's  serv- 
ant under  whose  control  plaintiff  was  acting. 
Bevereed, 

The  facts  sufficiently  appear  in  the  opinion 
of  the  court. 


NoTB.— JtfcMter  and  Bervant. 
See  Muhlman  v.  Union  Pac.  H.  Go.  2  L.  R.  A.  IflBL 
^URA. 


Mr.  L.  T.  Gobbs  for  appellant. 

Meeers.  H.  G.  Gmnk  and  J.  I«.  Watts  for 

respondent: 

The  instruction  *'  That  the  brakeman  being 
subject  to  the  orders  of  the  engineer  was  the 
same  as  acting  under  his  orders/'^  was  in  accord 
with  principles  announced  in  Haynee  v.  Eagi 
Tenn.  df  O.  R  Co.  8  Coldw.  222;  Nashville  dt 
a  R.  Co.  V.  CarroU,  6  Helsk.  847;  KnooemUe 
Iron  Co.  V.  Dobaon,  7  Lea,  867;  Nashville,  C  tlb 
St.  L.  R.  Go.  V.  Wh€less,  10  Lea,  741;  East  Ten- 
nessee db  W.  N.  C.  R.  Co.  V.  CoUins,  85  Tenn. 
227;  Ragsdale  v.  Memj^is  dt  C.  R.  Co.  8  Bazt. 
428;  and  East  Tenn.  V.  d  G.  R.  Co.  v.  DeAr- 
mond,  86  Tenn.  78. 


Folkes,  /./  delivered  the  opinion  of  the 
court: 

Defendant  in  error  was  a  brakeoian  in  the 
employ  of  the  railroad,  and  while  so  engaged 
was  inlured  to  the  extent  of  having  his  foot 
crushci  by  being  thrown  violently  to  the 
ground  from  the  top  of  a  car,  by  the  ne^i- 
gence  of  the  engineer,  who,  as  it  is  alleged  in 
the  declaration,  was  at  the  time  of  the  inlury 
in  chuEU^e  of  the  train,  in  consequence  of  the 
absence  of  the  conductor,  so  that  the  defend- 
ant in  error  was  under  the  control  and  subject 
to  the  orders  of  the  engineer. 

There  was  a  verdict  and  judgment  for  de- 
fendant in  error  in  the  sum  of  $4,500. 

New  trial  being  refused,  the  railroad  com- 
pany has  brought  the  case  hereby  an  appeal  in 
error.  Several  errors  are  assigned,  but,  under 
the  view  we  have  taken  of  the  case,  it  will  be 
necessary  to  dispose  of  only  one  of  them. 

After  the  court  had  given  his  charge  to  the 
jury,  and  had  given  several  special  requests  of 
the  defendant,  the  plaintiff  asked  this  charge, 
which  was  by  the  court  given,  viz.:  "The 
court  instructs  you  that  being  subject  to  the 
orders  of  the  engineer  is  the  same,  in  effect,  as 
actinff  under  the  orders  of  the  engineer,  as  you 
have  been  instructed;  but  in  either  case  it  most 
be  by  the  rules  and  orders  of  the  defendant,  to 
be  lawful." 

This  is  manifestly  erroneous.  The  court 
had,  in  its  main  charge,  laid  down  the  general 
doctrine  with  reference  to  fellow  servants  and 
to  superior.  The  jury  had  been  made  to  un- 
derstand that,  if  the  mjury  was  inflicted  bj  a 
fellow  servant,  the  plaintiff  could  not  recover, 
because  he  is  held  to  have  entered  into  the  serv- 
ice, and  been  compensated  therefor,  with  ref- 
erence to  the  risk  assumed  by  him  of  injury 
from  the  carelessness  of  those  who  occupy  to- 
wards him  the  position  of  fellow  servantai 
They  had  also  been  told  that  while  the  engineer 
was,  ordinarily,  a  fellow  servant  with  the  brake- 
man,  the  former  might,  under  the  rules  or 
orders  of  the  common  master,  become  the  su- 
perior of  the  latter,  with  right  and  duty  to 
control  and  direct  him;  and  that,  when  the 
engineer  did  so  assume  and  exercise  towards 
the  brakeman  the  authority  so  conferred  upon 
him,  he  became  for  the  time  being  the  repre- 
sentative of  the  master;  and  the  master  would 
be  liable  to  the  brakeman  for  thene^genoe  of 
the  superior. 

Now,  to  follow  these  general  statements  of 
the  charge,  with  the  special  one  given  at  the 
request  of  the  plaintiff,  was  to  neutralize  and 
destroy  what  had  theretofore  been  said.     It 
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TirtuaUy  and  substantially  told  the  jury  that 
if,  at  the  time  of  the  injury,  the  engineer  was 
in  tbe  position  where,  under  the  lawful  rules 
and  ciders  of  the  company,  he  might  have 
taken  charge  of  the  train,  and  directed  the 
movements  of  the  brakeman,  the  company 
would  be  liable  for  the  'engineer's  negligence, 
as  much  so,  and  to  the  same  extent,  as  if  he 
had  in  fact  taken  charge  and  given  orders,  and 
been  at  the  time  engaged  in  tbe  exercise  of  his 
superior  authority— the  error  of  which  is  made 
the  more  apparent  when  applied  to  the  facts  of 
this  case. 

Tbe  record  shows  that  tbe  train,  being  a 
freight,  had,  while  en  route  between  Evans- 
ville  and  Nashville,  become  uncoupled  or 
broken  in  two.  On  the  front  there  were  the 
engineer,  the  fireman  and  the  defendant  in  er- 
ror, who  was  the  front  brakeman;  leaving  the 
other  two  brakemen  and  the  conductor  on  the 
rear  fragment  of  the  disconnected  train.  That 
under  the  rules  of  the  company,  in  such  a  con- 
tingency, it  was  the  duty  of  the  front  brake- 
man  to  hasten  to  the  rear  end  of  his  fragment 
of  the  train,  for  the  purpose  of  ascertaining 
whether,  in  the  act  of  separating,  uny  timbers 
had  been  detached,  which  were  dragging  on  the 
traek,  and  which  might  injure  or  derail  the 
front  section,  should  It  undertake  to  back,  or 
hurt  the  rear  section,  should  its  own  impetus 
bring  it  in  contact  with  such  wreckage.  It 
was  his  duty,  also,  to  look  out  for  the  rear  sec- 
tion, and  by  signals  direct  and  regulate  the 
movements  of  the  engineer,  so  that  he  might 
move  forward  more  rapidly,  if  in  danger  of 
being  run  into  by  the  rear  section,  or  stop,  and 
move  back  to  recapture  the  detached  portion 
of  the  train. 

Tbe  same  rules  made  it  imperatively  the 
duty  of  the  engineer  to  observe  and  obey  the 
signals  of  the  brakeman  so  on  the  lookout. 
The  engineer  had  no  right  to  stop,  retreat,  in- 
crease or  slacken  his  speed,  unless  and  except  in 
response  to  the  signals  of  the  brakeman,  if  the 
latter  was  at  his  post  engaged  in  the  discharge  of 
his  duties.  These  rules  were  known  to  both  en- 
gineer and  brakeman,  and  each  was  in  the  dis- 
charge of  his  respective  duties  when  the  injury 
to  the  brakeman  was  inflicted.  Tbe  engineer 
had  given  no  orders  or  instructions  to  the  brake- 
man;  had  done  and  said  nothing  indicative  of 
a  purpose  to  assume  the  functions  of  the  con- 
ductor, nor  to  take  charge  of  the  train  in  any 
manner. 

The  brakeman  says,  himself,  that  the  engin- 
eer did  not  direct  him  to  go  to  the  position 
from  which  he  was  injured,  nor  direct  nor  as- 
sume to  control  his  movements  in  any  way; 
that  he  went  back  because  it  was  his  duty  to 
go,  for  the  purpose  already  stated;  that  while 
so  engaged,  and  within  about  three  feet  of  the 
rear  end  of  the  rear  car  on  the  front  section  of 
the  broken  train,  the  engineer,  having  shut  off 
steam,  which  slackened  the  speed  of  the  train, 
then  "  suddenly  jerked  the  train  forward,  and 
I  was  thrown  off  behind  on  the  roadbed.  I 
had  given  the  engineer  no  signal  to  go  for- 
ward." 

It  is  true  that  the  engineer  denies  that  he 

Sve  any  sudden  jerk,  and  says  that,  when  he 
and  the  brakeman  was  no  longer  at  his 
post,  he  went  back,  and  picked  him  up,  and, 
when  asked  bow  he  happened  to  fall,  the  brake- 
8L.R.A. 


man  said  that  he  had  accidentally  walked  off, 
but  this  is  the  only  difference  between  them; 
for,  as  to  the  action  of  the  brakeman  in  going 
back,  they  agree  that  the  engineer  gave  no  or- 
ders, and  did  nothing  indicating  a  purpose  to 
take  charge  of  the  train. 

It  was  also  in  proof  that  when  the  conduct- 
or is  cut  off  from  his  train,  by  the  parting  of 
his  train  or  otherwise,  the  right  to  command 
devolves  upon  the  engineer;  and,  if  he  has  no 
brakeman  on  his  part  of  the  train  when  such 
accident  happens,  it  is  his  duty  to  send  his  fire- 
man to  the  rear  of  his  train  to  discharge  the 
duties  of  lookout,  as  already  detailed,  as  per- 
taining to  the  brakeman  in  such  an  emergency. 

We  have  a  case,  therefore,  where  the  brake- 
man  is  injured  by  the  negligence  of  the  engin- 
eer of  the  same  train,  while  each  is  in  the  dis- 
charge of  his  respective  duties.  A  contingency 
has  happened  which,  under  the  rules  of  the 
company,  authorizes  the  engineer  to  take 
charge,  and  direct  the  movements  of  the  brake- 
man;  but  inasmuch  as  the  brakeman  is  doing, 
under  general  orders  of  the  company,  what  he 
is  required  to  do,  and  what  is  the  best  thing  to 
be  done  for  the  safety  of  the  lives  of  the  em- 
ployes, and  the  preservation  of  the  property  of 
the  company,  the  engineer  has  no  occasion  to 
take  charge,  and  does  not  take  charge,  as  con- 
ductor, nor  give  any  directions,  nor  do  any  act 
which,  as  conductor,  he  might  be  allowed  to 
do,  but  confines  his  conduct  entirely  to  his  du- 
ties and  functions  as  engineer. 

In  such  a  case  the  negligence  is  the  negli- 
gence of  a  fellow  servant  of  the  brakeman,  and 
the  company  is  not  responsible.  This  is  clear, 
upon  well  considered  adjudications  of  this 
court  which  have  settled  principles  that  con- 
trol the  disposition  of  this  cause. 

See  Nathville  Eailroad  Company  v.  Wheless, 
10  Lea,  741,  where  it  is  held  that  the  engineer 
is  a  fellow  servant  of  a  brakeman  on  the  same 
train.  This  was  a  case  where  the  conductor 
had  ordered  certain  cars  to  be  coupled,  and  had 
then  left  the  engineer  and  brakeman  to  exe- 
cute the  order.  Judge  McFarland,  in  his  elab- 
orate and  learned  discussion  of  the  case,  says, 
among  other  things :  "  In  many  movements  the 
engineer  and  brakeman  act  in  accordance  with 
general  rejgulations,  and  a  general  knowledge 
of  their  duties,  and  without  any  special  or- 
ders." 

Such  is  the  case  at  bar. 

Again:  "  They  were  engaged  in  a  common 
service;  each  performing  his  particular  part 
.  .  .  But  the  engineer  did  not  assume  any  su- 
pervision of  the  work,  or  ^ve  any  orders  in 
regard  to  it,  and  the  plaintiff  cannot,  in  any 
fair  sense,  be  said  to  have  been  acting  in  this 
particular  matter  under  the  orders,  either  ex- 
press or  implied,  of  the  engineer." 

So  it  is  here. 

This  distinction  is  recognized  in  NakhtiUe 
Batlroad  Company  v.  Handman,  13  Lea,  423; 
Eagt  Tenn.  £  W.  N,  C,  R.  Co.  v.  CoUins,  85 
Tenn.  (1  Pickle)  227;  LouinilU  A  If.  B,  Co.  v. 
Lahr,  86  Tenn.  (2  Pickle)  885— the  latter  case 
making  the  distinction  between  personal  and 
ofilcial  negligence  of  one  confessedly,  at  the 
time,  the  superior,  so  far  as  it  affects  the  serv- 
ant's right  to  hold  the  master  liable;  while  the 
case  of  Fox  v.  SaTwfford,  4  Sneed,  36,  clearly 
points  out  the  line  which  encircles  "  a  fore- 
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maD,"  and  makes  of  him  a  fellow  servant  so  far 
as  the  master's  liahilit^  is  concerned,  where,  in 
the  particular  matter  m  which  he  is  engaged  at 
the  time  of  the  injury,  he  is  acting  as  a  fellow 
servant,  and  not  in  his  capacity  as  foreman. 

As  is  well  said  in  the  Whdess  Case,  this  State 
has  gone  as  far  as  it  is  deemed  prudent  or  wise 
to  go  in  recognizing  exceptions  or  modifications 
to  the  doctrine  of  fellow  servants;  and  we  have 
no  desire  to  extend  them  ooe  step  beyond  the 
point  already  reached. 

The  Circuit  Judge  should  have  charged  the 
jury  that,  the  engineer  and  brakeman  being. 


ordinarily,  fellow  servants,  the  company  would 
not  be  liable,  under  the  facta  proven  in  this 
case,  unless  the  engineer  had  availed  himself 
of  his  rights  to  take  charge  of  the  train,  and 
had  taken  charge,  and  assumed  to  direct  and 
control  the  movements  of  the  brakeman;  and 
that,  if  both  were  acting  under  orders  or  rule^ 
of  the  company  at  the  time — the  brakeman  as 
such,  and  the  engineer  as  such — the  negligence 
was  the  negligence  of  a  fellow  servant,  for 
which  the  master  would  not  be  liable. 

Bever^e  the  judgment,  and  remand  the  eaute 
far  a  new  trial. 


VIRGINIA   SUPREME   COURT  OF  APPEALS. 


FIRST  NATIONAL  BANK  of  Alexandria, 

Appt 
t, 
A.  D,  PAYNE  et  al,.    Assignees  of    Payne 

&  Co. 

(....Va.....) 

1.  The  suFV-iving  partner  of  an  insolvent 
banking  firm,  alssoived  by  the  death  of  the 
other  partner  before  banking  hours  on  a  oertain 
day,  has  no  authority  to  receive  drafts  and  checks 
drawn  on  the  firm,  then  in  course  of  transmission 
throuffh  the  mails  from  a  collecting  bank,  and 
pay  them  by  charges  against  the  drawers  and 
credit  the  same  to  the  collecting  bank. 

2.  The  assi^^ees  of  an  insolvent  banking 
firm»  the  survi\ing  partner  of  which  has  maoe 
an  assignment,  cannot  hold  as  assets  of  the  firm 
the  proceeds  of  checks  and  drafts  which  were  in 
the  mails  at  the  time  of  the  death  of  the  other 
partner  one  morning  before  banking  hours,  and 
were  received  by  the  suryivor  the  same  day  and 
paid  by  charging  them  against  the  accounts  of 
the  drawers,  the  proceeds  being  placed  to  the 
credit  of  the  bank  which  sent  them. 

(March  tV,  1889.) 

APPEAL  by  plaintiff,  from  a  decree  of  the 
Circuit  Court  of  Fauquier  County  in  favor 
of  defendants  in  a  suit  to  recover  the  proceeds 
of  certain  checks  sent  to  defendants'  assignor 
for  collection.    Eeversed. 

The  case  is  fully  stated  in  the  opinion. 

Mr.  3.  Fer§pi8on  Beach  for  appellant. 

MeMre.  Brooke  A  Scott  and  A.  D. 
Payne,  for  appellees: 

The  act  of  the  surviving  partner  of  the  firm 
of  Payne  &  Co.,  to  wit:  the  collection  of  re- 
mittances, received  on  the  9th  day  of  January, 
1886,  and  the  crediting  of  the  same  to  the  First 
National  Bank  was  legal;  and  by  this  act  the 
bank  was  bound. 

Eack  partner,  after  dissolution,  and  notwith- 
standing the  dissolution,  has  full  authority  to 
receive  and  pay  money  on  account  of  the  part- 
nership, and  has  the  same  authority  to  deal 
with  the  property  of  the  partnership,  for  part- 
nership purposes,  as  he  had  during  the  contin- 
uance of  the  partnership. 


NOTB.— Bari/cina  relation  bettceen   bank   and  de- 
posttor. 

See  fifth  Nat.  Bank  of  Pittsburgh  v.  Ashworth, 
2  L.  K.  A.  481.  As  to  mingling:  trust  funds.  Phila. 
Nat.  Bank  v.  Dowd,  2  L.  K.  A.  480:  Manufacturers 
Nat.  Bank  v.  Continental  Bank  of  St.  Louis,  2  L.  R. 
A.  090. 

Collecting  bank  cannot  apply  collections  upon 
debts  due  from  other  banks.   Idem. 
!  L.  R.  A. 


See  Parsons,  Partn.  p.  407;  Lewis  v.  BeH^,  1 
Q.  B.  849;  1  Parsons,  Bills  &  Notes,  145,  note 
h;  Brockenbrough  v.  Hackley,  6  Cal.  61;  Forkner 
V.  Stuart,  6 Gratt.  197; Brownw. Higgthbotliam, 
6  Leigh,  588:  Jordan  v.  Miller,  75  Va.  442; 
Bowman  v.  MiUer,  25  Gratt.  331;  Heberton  v. 
Jepherton,  10  Pa.  124. 

Lacy*  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  appeal  from  a  decree  of  the  Cir> 
cuit  Court  of  Fauquier  County,  rendered  on 
the  11th  day  of  January,  1887. 

In  May,  1885,  the  appellant  company,  the 
First  National  Bank  of  Alexandria,  filed  ita 
bill  against  the  appellees,  the  assignees  of 
Payne  &  Co., wherein  it  is  set  forth  that  the  said 
the  First  National  Bank  of  Alexandria  was  a 
banking  association  located  in  the  City  of  Alex- 
andria, Va.,  which  for  many  years  prior  to  the 
9th  day  of  January,  1885/had  had  for  their 
correspondents  a  banking  firm— Payne  &  Co. , 
composed  of  Charles  E.  F.  Payne  and  James 
Keith — their  place  of  business  beinff  in  War- 
renton,  in  the  County  of  Fauquier,  A^.,  where 
also  were  their  private  residences,  and  that  the 
said  the  First  National  Bank  of  Alexandria 
was  the  correspondent  of  Payne  &  Co.,  in  Alex- 
andria; that  the  relations  between  the  two  bank- 
ing concerns  were  such  as  are  usual  between 
corresponding  banks  and  bankers  keeping  run- 
ning accounts  with  each  other. 

Collections  in  Warrenton  for  the  First  Na- 
tional Banft  of  Alexandria  were  made  by  Payne 
&  Co. ,  and  collections  in  Alexandria  for  Payne 
&  Co.  yfere  made  by  the  First  National  Bank 
of  Alexandria,  each  placuig  to  the  credit  or 
debit  of  the  other  the  amount  respectiyely  col- 
lected or  paid  for  such  other,  and  from  tune  to 
time  settling  b&lances  as  they  shoidd  be  ascer- 
tained. That  during  the  day  of  January  8, 
1885,  the  appellant  received  from  their  other 
correspondents  and  customers  divers  checks 
drawn  on  Payne  &  Co. — to  wit:  sixteen  checks 
amounting  in  the  aggregate  to  $929.18;  also 
three  drafu  on  Fletcher  &  Bro.,  of  Warrenton, 
aggregating  $81.08. 

These  several  checks  and  drafts,  in  anticipa- 
tion of  their  payment  and  collection,  were, 
when  received  by  the  appellant,  ^edited  to  the 
respective  parties  from  whom  they  were  re- 
ceived. 

At  the  same  time  in  anticipation  likewise  of 
their  payment  and  collection  by  and  through 
Payne  &  Co.,  the  checks  and  drafts  were  ano 
charged  to  the  account  of  the  said  Payne  & 
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Co.,  thus  increasiDg  the  preyious  apparent 
iM^Dce  due  from  the  said  Payne  &  Co.  to  the 
appellaDt. 

These  crediu  and  charges  respectivelj  were 
sabject  to  cancellation  hy  cross  entry,  accord- 
iD£  to  I  be  established  and  well  known  usage  of 
business,  in  case  the  checks  and  drafts  should 
be  dishonored  when  forwarded  for  payment. 
Said  checks  and  drafts  were  on  the  same  day,  in 
the  evening  (January  H),  inclosed  in  a  letter  to 
Payne  &  Co.,  with  the  usual  direction  to  place 
the  proceeds  to  the  credit  of  the  First  National 
Bank  of  Alexandria.  That  on  the  early  morn- 
ing of  the  9th,  before  the  commencement  of 
the  business  hours  of  that  day,  and  before  the 
arri?a]  of  the  letter  in  Warrenton,  the  firm  of 
Payne  &  Co.  was  dissolved  hy  the  death  of 
Payne.  That  the  condition  of  the  firm  at  that 
time  was  one  of  deep  insolvency,  a  condition 
which  had  existed  for  not  a  short  time  pre- 
viously, though  wholly  unknown  or  unsuspect- 
ed by  the  First  National  Bank. 

The  letter  with  the  stated  inclosures  reached 
the  bank  on  the  9th.  when,  without  direction 
ffom  any  source,  as  ii  no  legsii  interruption  had 
oocurred  to  the  receipt  of  deposits  as  usual  by 
the  firm,  the  clerk  of  Payne  &  Co.  paid  the 
check  by  charging  them  against  the  accounts 
of  the  drawers,  and  placed  the  proceeds  of  the 
flame  (|^9.18)  to  the  credit  of  the  First  Na- 
tional Bank  of  Alexandria  upon  the  books  of  the 
dissolved  firm.  Thai  on  the  12th  of  January 
foUowing  James  Keith,  the  surviving  partner 
of  Payne  &  Co.,  made  an  assignment  to  A.  D. 
Payne.  R  T.  Scott,  and  Albert  Fletcher,  in 
trust  for  the  benefit  of  the  creditors  of  the  late 
firm,  without  preference;  that  the  said  assignees 
had  taken  possession  of  the  assets  of  the  said 
firm  of  Payne  &  Co.,  among  which  was  the 
said  sum  of  $929.18  which  came  to  the  hands 
of  the  said  assignees  with  notice  of  above  men- 
tioned facts. 

It  is  claimed  that  the  death  of  Charles  E.  F. 
Payne,  and  the  consequent  dissolution  of  his 
firm,  terminated  eo  insianti  the  relations  pre- 
viously subsisting  between  the  said  firm  of 
Ptiyne  &  Co.  and  the  Furst  National  Bank;  that 
an  pending  direction  by  either  to  the  other 
kwUng  to  further  transactions,  and  made  in 
contemplation  of  the  continued  existence  of 
those  relations,  was  thereby  revokedT;  that,  un- 
der the  circumstances  existing  on  l^e  arrival 
of  their  letter,  either  the  checks  should  have 
been  returned  unpaid  to  the  First  National 
Bank,  to  he  by  them  returned  to  the  respective 
parties  from  whom  they  had  been  received,  or, 
if  paid,  that  the  proceeds  of  their  payment 
should  have  been  remitted  to  the  First  National 
Bank  for  remittance  by  them  in  turn  to  the 
parties  by  whom  they  had  been  drawn;  that 
there  was  no  authority  of  law  nor  by  said  First 
National  Bank  of  Alexandria,  warranting  the 
deposit  of  the  proceeds  of  said  checks  with  the 
diasolved  firm,  and  that,  being  so  deposited,  they 
continue  to  be,  and  are  now,  in  equity,  the 
moneys  of  the  First  National  Bank  of  Alex- 
andria, whether  in  the  hands  of  the  surviving 
partner  of  Payne  &  Co.  or  their  said  assignees, 
the  appellees. 

There  was  no  answer,  but  the  facts  were 
fgneed,  and  it  was  laid  before  the  commissioner 
in  chancery  appointed  for  the  purpose  as  a  case 
•greed  that  the  letter  from  the  First  National 
3L.RA. 


Bank  of  Alexandria  containing  these  checks 
came  to  hand  on  the  9th  of  Januaiy  after  the 
dissolution  of  the  firm  by  the  death  of  Payne: 
that  but  one  check  was  paid  over  the  counter 
of  Payne  &  Co.  that  day,  but  that  their  usual 
business  with  correspondents  was  transacted 
that  day;  tbat  at  3:15  P.  M.  James  Keith,  the 
surviving  partner,  wired  tbe  Alexandria  Bank 
as  follows: 

Owing  to  the  death  of  Charles  Payne,  the 
banking-house  of  Payne  &  Co.  has  closed  its 
doors  and  goes  at  once  into  liquidation. 

James  Keith. 

At  4:05  P.  M.  of  the  same  day  the  following 
telegram  was  received  by  Keith: 

If  we  send  letter  to-day  wiU  it  haye  attention 
as  usual?  Can  you  remit  balance?  Shall  I 
come  up  in  the  morninff  ? 

C.  R.  HoofiT,  Cashier. 

At  5:25  P.  M.  it  was  answered  as  follows: 

Do  not  send  letter.  Will  remit  balance  to- 
morrow. Payne  &  Co. 

At  10  A.  M.  of  tbe  10th  the  foregoing  was 
followed  by  this: 

Are  unable  'to  remit  balance,  as  promised 
yesterday.    James  Keith,  Surviving  Partner. 

The  Aiezandria  Bank  responded  on  the  12th 
of  January  as  follows,  by  letter: 

Judffe  Jama  Keith,  Surviving  Partner,  etc.: 

Dear  Sir. — Our  inclosures  of  the  8th  instant- 
ten  hundred  and  ten  dollars  and  sixteen  cents 
— received  by  you  on  the  9th,  after  going  into 
liquidation,  were  placed  to  our  credit,  when, 
under  the  circumstances,  the  amount  should 
have  been  remitted  or  the  inclosures  returned. 
We  beff,  therefore,  tbat  this  error  may  be  rec- 
tified before  the  matter  becomes  involved  in 
possible  complications.     I  am,  with    respect. 

Yours,  etc.  Chas.  R.  HoofiF,  Cashier. 

The  assignees— Fletcher,  Payne  and  Scott— 
replied  to  this,  denying  the  right  claimed,  and 
declining  the  request.  The  matter  was  so  re- 
ferred to  a  master  commissioner,  who  nuide 
report  against  the  claim  of  the  First  National 
Bank  of  Alexandria  as  to  tbe  $929. 18  aforesaid, 
and  reported  the  said  sum  to  be  a  part  of  the 
social  assets  of  Payne  &  Co.;  that  "it  is  con- 
tended by  the  bank  that  he  was  not  authorized 
to  pay  the  checks  and  place  the  amounts  to  the 
credit  of  the  bank  on  the  books  of  the  firm  of 
Payne  &  Co.  It  might  be  said  with  equal 
force  that  he  was  not  authorized  to  even  pay 
the  checks  or  collect  them;  yet,  as  seen  above, 
this  last  is  admitted.  In  your  commissioner's 
opinion  his  authority  in  the  premises  was  such 
as  the  law  confers  on  a  surviving  partner  to 
complete  a  transaction  begun  with  his  firm  be- 
fore its  dissolution." 

And,  farther,  that  the  actions  of  the  bank, 
the  First  National  Bank  of  Alexandria,  consti- 
tute on  their  part  a  complete  ratification  of 
what  Keith  had  done  for  the  late  firm;  and  the 
First  National  Bank  was  as  much  bound  there- 
by as  if  they  had  expressly  authorized  him  so 
to  act. 

The  court  confirmed  this  commissioner's  re- 
port, and  decreed  against  the  claim  set  up  by 
the  First  National  Bank  of  Alexandria;  where- 
upon the  said  First  Nationiil  Bank  of  Alexan- 
dria_brought  the  case  here  by  appeal. 
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The  controrerBy  in  this  case  is  within  a  very 
narrow  compass.  It  is  mutuaJlv  conceded  that 
the  death  of  any  one  member  of  a  firm  operates 
as  a  dissolulion  thereof  as  between  all  the  mem- 
bers, and  that  on  such  dissolution  the  survivor 
has  the  right  to  take  possession  of  the  copart- 
nership assets  and  settle  up  the  affairs  of  the 
joint  concern. 

And  it  may  be  stated  as  a  settled  proposition 
that  the  power  of  a  partner  to  make  a  contract 
for  the  firm  ceases  upon  the  dissolution  of  the 
firm ;  and  the  surviving  partners  or  expartners 
can  enter  into  no  contract  which  will  bind  the 
estate  of  the  deceased  partner,  except  such  as 
is  appropriate  and  necessary  in  settling  the 
affairs  of  the  concerri. 

Dissolution  operates  as  a  revocation  of  all 
authority  for  making  new  contracts;  as  disso- 
lution finds  the  engagements  of  the  company 
they  must  remain  until  liquidated  and  paid. 
^ood»m  V.  Wood  (Va.)  5  8.  E.  Rep.  277,  and 
cases  cited. 

As  was  said  by  Lord  Ecnybn  {Abely.  Sutton, 
3  Esp.  110):  "To  contend  that  this  liability  to 
be  bound  by  the  acts  of  his  partner  extendi  to 
time  subsequent  to  the  dissolution  is  to  my 
mind  a  most  monstrous  proposition.  A  man  in 
that  case  can  never  know  when  he  is  to  be  at 
peace  and  to  be  freed  from  all  the  concerns  of 
the  partnership." 

Mr,  JvBtice  Story  said  in  BeU  v.  Morruon,  26 
U.  8.  1  Pet.  873  [7  L.  ed.  174]:  'The light  in 
which  we  are  disposed  to  consider  this  question 
is  that  on  a  dissolution  of  a  partnership  no  part- 
ner can  create  a  cause  of  action  against  the 
other  partners  except  by  a  new  authority  com- 
municated to  him  for  that  purpose.  It  is  whol- 
ly immaterial  what  is  the  consideration  which 
is  to  raise  such  cause  of  action — whet;her  it  be 
a  supposed  pre-existing  debt  of  the  partnership 
or  any  auxiliary  consideration  which  might 
prove  beneficial  to  them.  Unless  adopted  by 
them,  they  are  not  bound  by  it." 

The  partnership  of  Payne  &  Co.  was  dissolved 
and  ceased  to  exist  as  such  before  banking 
hours  on  the  9th  of  January.  The  "day,"  in 
banking  parlance,  means  simply  the  few  hours 
set  apart  by  usage  as  banking  hours.  Banking 
hours  are  so  far  recognized  by  the  courts  that 
any  transaction  in  the  ordinary  course  of  bank- 
ing business,  which  is  be  to  had  with  the  bank  on 
any  day,  must  be  had  within  banking  hours 
upon  that  day. 

The  firm  of  Payne  &  Co.,  then,  did  not  exist 
on  the  9th  of  January;  it  was  dissolved  before 
banking  hours.  It  is  admitted  that  the  letter 
of  the  appellant  bank  did  not  reach  its  destina- 
tion until  the  9th.  It  then  never  reached  the 
firm  of  Pavne  &  Co.  at  all,  but  it  came  into  the 
bands  of  the  surviving  partner,  who  claimed 
the  right  to  receive  it  m  the  name  of  the  late 
firm  and  charged  it  to  the  said  extinct  partner- 
ship, and  thus  created  a  debt  against  the  dis- 
solved firm  of  $929.18.  In  other  words,  on  the 
dissolution  of  the  firm,  the  debt  to  the  First 
National  Bank  of  Alexandria,  due  by  the  said 
firm  on  the  last  moment  of  its  existence,  was 
$1,557.63;  whereas,  after  its  dissolution,  by  the 
action  of  its  surviving  partner,  it  was  made  to 
owe  the  said  First  National  Bank  of  Alexan- 
dria $2,486.76,  and  had  incurred  a  debt  if  the 
surviving  partner  had  such  power,  of  $929.13 
after  dissolution.  This  the  surviving  partner 
■AL.  R.  A. 


could  not  do;  his  powers  do  not  go  so  far. 

If  the  question  arose  upon  the  assertion  of 
the  right  to  charge  Payne's  estate  with  this, 
against  his  personal  representative,  it  must 
be  conceded  that  no  such  right  could  exist. 
Whether  the  transaction  was  hurtful  or  bene> 
ficial  is  immaterial. 

If  it  be  true  that  Payne  &  Co.  could  not  be 
charged  with  this  as  a  nonexisting  firm,  how 
does  the  case  stand?  The  surviving  partner 
received  this  sum  of  money  destined  K>r  Payne 
&  Co.,  and  he  was  unable  to  apply  it  as  direct- 
ed. It  was  then  a  sum  of  money  or  a  lot  of 
evidences  of  debt  in  his  hands,  belonging  to  the 
First  National  Bank  of  Alexandria,  with  whose 
instructions  he  could  not  comply.  He  was 
bound  CO  obtain  further  instructions  from  his 
principal,  or  return  the  remittance;  he  had  no 
authority  to  apply  it  otherwise  than  as  directed. 
It  was  not  the  property  of  the  late  firm;  it  was 
not  a  debt  due  the  late  firm;  it  could  not  be 
received  nor  paid  out  on  account  of  the  part- 
nership. It  was  in  no  wise  connected  with 
the  late  firm;  it  never  came  into  its  hands  at 
all.  He  could  not  undertake  to  deal  with  it 
as  partnership  property,  and,  if  he  received  it 
and  disposed  ot  it,  it  would  in  ho  wise  concern 
the  affairs  of  the  late  firm,  and  the  deceased 

Sirtner's  estate  could  not  be  held  bound  for  it. 
e  did  not  return  it,  however,  as  has  been  said, 
but  conveyed  in  trust  to  secure  the  debts  of  the 
dissolved  partnership.  This  he  could  not  do, 
because,  as  we  have  said,  it  was  not  the  prop- 
erty of  the  late  firm,  and  could  not  be  bound 
for  the  debts  of  the  deceased  partner  any  more 
than  his  estate  could  be  held  uable  for  it. 

Having  passed,  then,  actually,  but  unlaw- 
fully, and  without  any  authority,  express  or 
implied,  from  the  real  owners  into  the  hands 
of  the  appellee  trustees,  can  it  be  reclaimed? 

It  appears  to  be  easily  and  clearly  traceable 
upon  the  books  of  the  late  concern,  placed 
there  after  there  was  no  such  firm;  no  checks 
have  been  drawn  against  it;  it  has  remained 
unchanged  in  any  respect,  and  there  is  no  dif- 
ficulty in  tracing  and  identifying  it.  It  does 
not  belong  to  the  assignees,  because  it  did  not 
belong  to  the  firm;  it  was  not  in  the  power  of 
the  surviving  partner  to  convey  it;  it  did  not 
pass  by  the  deed,  and  the  assignees  have  no 
right  to  it  whatever;  but,  actually  holding  it, 
they  cannot  use  it  for  the  purposes  of  the  firm, 
but  ought,  in  justice,  to  return  it  to  the  owner, 
"the  First  National  Bank  of  Alexandria." 

It  is  claimed  by  them  that  placing  it  in  the 
mail  commenced  a  transaction  with  the  firm 
of  Payne  &  Co.,  which  the  surviving  partner 
had  a  right  to  perfect,  because  already  begun; 
and  this  is  what  the  commissioner  reports;  bat 
in  no  sense  is  this  so.  The  transaction  could 
not  begin  with  them  so  as  to  charge  them  in 
any  way  unless  the  remittance  was  received. 
What  responsibility  was  there,  or  could  there 
be,  if  they  never  received  it?  If  lost  in  the 
mail  or  recalled,  or  if  by  any  means  it  never 
reached  them,  can  it  be  contended  that  they 
could  be  held  responsible? 

This  is  what  did  occur:  it  never  did  reach 
them;  the  firm  did  not  receive  it,  but  some 
other  person;  that  other  person  cannot  deliver 
it  to  the  dissolved  firm;  it  is  incapable  of  tak- 
ing. His  plain  obligation  is,  as  we  have  said* 
to  return  it  to  the  owners,  or  dispose  of  it  as 
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they  direct.  But  it  is  insisted  that  tbe  appel- 
lant ratified  what  was  done.  There  is  no  rati- 
fication in  the  case.  There  was  not  only  no 
ratification,  after  full  information,  but  a  posi- 
itive  renunciation  of  the  unauthorized  act. 

To  the  telegram  of  Judge  Keith  on  the  9th: 
"Do  not  send  letter;  will  remit  balance  to-mor- 
row," there  was  no  reply;  hut  when,  on  the 
morning  of  the  10th  of  January,  he  sent  the 
following:  "Are  unable  to  remit  balance  as 
promised  yesterday/'  the  bank  probably  set  up 
ita  claim,  oy  telegram,  on  the  12th,  as  stated. 

We  think  this  money  is  no  part  of  the  assets 
of  Payne  &  Co.,  and  that  the  appellees  have  no 
right  to  hold  it  under  the  assignment  to  them, 
and  that  it  should  be  delivered  to  the  owner, 
the  appellant  bank.  Oterseers  of  the  Poor  v. 
Bank  of  Va.  2  Gratt  547;  MeLeody.  Emns,  66 
Wis.  401;  Fahnestoek  v.  Baile,i/,  3  Met.  (Ky.) 
48;  Central  Nat.  Banky,  Com.  Mut,  L,  Ins,  Co. 
104  U.  8.  64  [26  L.  ed. 


The  appeUees  rely  in  part  on  the  case  of 
H^rton  V.  Jepherwn,  10  Pa.  124,  where  a 
consignment  is  made  to  commission  merchants 
(partners)  to  be  sold;  one  died,  the  firm  thereby 
being  dissolved,  and  thereafter  sale  of  the  con- 
signed effects  was  made  by  the  surviving  part- 
ner. This  sale  was  adjudged  valid,  and  the 
estate  of  the  dead  partner  held  responsible 
to  the  consignor.  In  that  case  the  go<^  were 
received  by  the  firm  before,  not  after,  dissolu- 
tion, and  it  was  the  business  of  the  partnership 
to  sell  them. 

This  does  not  seem  to  be  at  variance  with 
anything  we  have  said,  and  is  in  accord  with 
the  appellee's  citation  from  Lindley  on  Partner- 
ship, 208,  209. 

We  are  of  opinion  to  reverse  the  decree  of 
the  Circuit  Court  of  Fauquier  County,  appealed 
from,  and  a  decree  will  be  rendered  here  ac- 
cordingly. 

Decree  reversed. 


MICHIGAN  SUPREME  COURT. 


Mary  LAFPEY 

r. 

Stephen  B.  GRUMMOND,  Appt, 

(....Mich ) 

Apawwfflgeg  on  m  steamboat  who  take* 

aatofMiiTer  eheek  at  an  intermediate  point, 
pennfttlnir  her  ba^ga^e  to  remain  on  board,  up- 
on the  porter^s  aasu  ranee  that  it  would  be  all 
right,  and  who  follows  it  on  another  steamer 
SBTeral  days  after,  cannot  recover  for  its  loss  in 
the  mean  time,  by  the  bumlnsr,  without  fault, 
of  a  warehouse  belonsrinir  to  the  local  agents  of 
the  carrier  in  which  the  ba«rgaire  was  placed  at 
the  point  of  destination,  subject  to  delivery  on 
presentation  of  the  check. 

(February  16. 1889.) 

ERROR  to  the  Circuit  Court  of  Wayne 
County,  to  review  a  judgment  in  favor  of 
plaintiff  in  an  action  to  recover  the  value  of 
Wga^  in  defendant's  care  for  transportation 
anddestroyed  by  the  burning  of  a  warehouse. 
Betened. 

The  facts  are  fully  stated  in  the  opinion  of 
the  court. 

Mr.  Edwin  F.  Gonely,  for  defendant,  ap- 
pellant: 

The  carrier  should  deliver  the  baggage 
promptly  from  the  car,  vessel  or  other  venicle. 
and  keep  the  same  at  hand  in  a  public  place, 
without  storing,  so  that  the  owner  may  con- 
veniently and  without  delay  claim  and  take 
possession  thereof. 

The  passenger  should  claim  and  take  pos- 
session of  his  baggage  within  the  time  which 
tbe  carrier  could  be  reasonably  expected  to 
hold  the  baggage  for  him  in  the  place  and 
manner  above  described. 

Hutchinson,  Car.  $5  708;  Roth  v.  R.  Co.  34  N. 
Y.548;  J<WM»  V.  Transp.  Co,  50  Barb.  198;  Klein 
V.  Packet  Co,  8  Daly,  390;  Chicago  etc.  R.  Co.  v. 
Fairdough,  52  111.  106;  Louisville  etc.  R.  Co.  v. 
Mahan,  8  Bush,  184;  Hoeger  v.  R.  Co.  63 
Wis.  100;  Chicofio  <fe  A.  R.  Co,  v.  Addizoat,  17 
DL  App.  632;  Ouimit  v.  Hensfiaw,  85  Vt.  605; 
Bansmer  v.  R.  Co.  25  Ind.  485;  Hogan  v.  R. 
Co.  2  Quebec,  L.  R,  142;  Matteson  v.  R,  Co.  76 
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If  the  owner  fails  to  claim  and  take  posses- 
sion of  his  baggage  within  the  time  fixed  by 
the  rules  of  law,  the  relation  of  common  car- 
rier to  the  baggage  ceases  and  that  of  ware- 
houseman takes  its  place.  In  the  latter  capac- 
ity the  carrier  is  bound  to  store  the  baggage 
in  a  suitable  place,  but  is  liable  for  negligence 
only. 

Hutchinson,  Car.  §  712,  and  cases  cited  in 
note  2;  2  Rorer,  Railroads,  p.  801 ;  Miruyr  v.  Chi- 

TA  N.  W.  R,  Co.  19  Wis.  40. 
efendont  was  within  the  provisions  of  the 
•'Limited  Liability  Act,"  which  provides  "Tlmt 
no  owner  or  owners  of  any  ship  shall  be  liable 
for  any  loss  to  any  goods  shipped,  on  board 
any  such  ship  by  reason  of  any  fire,"  etc. 

9  U.  S.  Stat,  at  L.  p.  685.  See  Am.  Transp. 
Co.  V.  Moore,  5  Mich.  868;  Moore  v.  Am. 
Transp.  Co,  65  U.  S.  24  How.  1  (16  L.  ed.  674)r 
Tjord  V.  OoodaU,  N,  &  P.  8,  S,  Co.  102  U.  S. 
541  (26  L.  ed.  224}. 

The  term  goods  is  nomen  generalissimum,  and 
includes  baggage. 

Burrill,  Law  Diet.  Goods. 

Messrs.  Stewart  As  Gailowsry,  for  plaint- 
iff, appellee: 

The  common  law  governs  this  case. 

The  liability  of  a  common  carrier  is  that  of 
an  insurer. 

See  Goggs  v.  Bernard,  1  Smith,  Lead.  Cas. 
♦291,  Hare&  W.  Notes;  HoUister  v.  NowUn,  19 
Wend.  234,  241. 

The  liability  of  the  carrier,  as  a  carrier,  does 
not  cease  on  reaching  the  destination.  There 
must  first  be  a  delivery  or  its  equivalent. 

Mich.  Cent.  R.  Co.  v.Ward,  2  Mich.  538; 
Buckley  v.  Great  Western  R.  Co,  18  Mich.  121; 
Feige  v,  Mich,  Cent.  R.  Co.  62  Mich.  1. 

Where  baggage  which  has  been  checked, 
does  not  arrive  at  the  same  time  that  the  pas- 
senger does  he  is  entitled  to  notice. 

Wilson  V.  Grand  Trunk  R.  Co.  57  Maine,  188; 
Wilson  V.  Chesapeake  <§  0.  R.  Co.  21  Gratt.  654; 
Chicago  <fe  A.R. Co.y,  Addizoat,  17111. App.  682. 

Just  what  a  reasonable  time  is,  after  arrival, 
must  depend  upon  the  circumstances  in  each 
particular  case;  and  where  the  facts  are  undis- 
puted it  is  a  question  of  law  for  the  court. 
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Hutchinson,  Car.  §  876;  2  Rorer.  Railways, 
p.  992;  3  Wood,  Railway  Law,  1516;  Anff. 
Car.  §  114.  See  Dininny  v.  N.  T.  <fc  N.  H.  JS. 
Co.  49  N.  Y.  546;  Nerins  v.  Bay  State  Steam- 
i)oat  Go,  4  Bosw.  225;  Ourtis  v.  Avon,  O.  dtMt. 
M,  y?.  Go,  49  Barb.  148;  ELoth  v.  Buffalo  <fe  8, 
L.  R.  Go.  84  N.  Y.  548;  Powell  v.  Myers,  26 
Wend.  591;  Hollister  v.  Norden,  19  Wend.  284; 
GoU  V.  Ooodwin,  19  Wend.  251. 

Campbellt  J.,  delivered  the  opinion  of  the 
•court: 

Plaintiff  Bued  defendant  as  owner  of  a.pas- 
veneer  steamer  for  baggage  destroyed  by  Are 
on  land  in  a  warehouse.  The  facts,  as  prac- 
ticnlljT  established,  were  these: 

Plaintiff  lives  in  Detroit,  but  was  on  July  29, 
1887,  at  St.  Ignace,  in  Mackinac  County,  and 
•desired  to  return  to  Detroit,  stopping  at  Alpe- 
na by  the  way.  Defendant  owned  two  boats. 
The  Flora  and  The  Atlantic,  running  from  St. 
Iff  nace  to  Detroit,  and  continuouslyacross  Lake 
Erie— The  Flora  to  Toledo,  and  The  Atlantic 
to  Cleveland.  Both  stopped  in  due  course  at 
Alpena  and  Detroit. 

Plaintiff  took  passage  on  The  Flora.  She 
told  the  clerk  she  wanted  to  stop  at  Alpena  for 
A  short  time  to  get  an  abstract,  and  it  would 
require  a  stay  of  half  an  hour.  She  was  told 
that  the  boat  would  stop  about  two  hours,  and 
3he  could  take  her  ticket  straight  through  to 
Detroit.  The  steamer  was  behind  time,  and 
she  was  advised  before  reaching  Alpena  to  take 
a  stop-over  check,  and  come  down  on  the  next 
steamer,  as  she  could  not  probably  wait  long 
enough.  Plaintiff  did  so,  and  after  finishing 
her  business  found  the  boat  gone.  Before 
landing  at  Alpena,  she  asked  the  porter  if  she 
had  better  remove  her  baggage;  and  he  told  her 
if  it  was  put  off,  and  she  returned  in  time,  it 
would  have  to  be  put  on  again,  and,  if  she  did 
not  return, 4it  would  be  all  riffht,  and  would  be 
taken  care  of.  Her  baggage  nad  been  checked 
through  to  Detroit. 

On  reaching  Detroit  the  baggage  was  put  in 
Ashley  &  Mitchell's  warehouse,  they  being  de- 
fendant's Detroit  agents,  and  was  burned  with- 
out fault  that  night.  The  Atlantic  arrived,  in 
•due  course,  four  days  later.  The  court  below 
ruled  that  defendant  was  liable  for  the  baggage 
absolutely,  and  not  exempted  by  the  fire. 

There  is  some  variance  in  the  authorities  con- 
cerning the  circumstances  which  terminate  a 
passenger  carrier's  liability,  and  thev  are  not 
entirely  harmonious  in  principle,  ana  they  are 
not  uniform  on  different  lines  of  carriage. 

The  doctrine  which  holds  passenger  carriers 
liable  for  baggage  has  not  always  existed,  and 
has  grown  up  out  of  changes  in  methods  of 
carriage.  It  has  always  differed  somewhat,  in 
Tegarff  to  conditions  of  delivery,  from  the  lia- 
bility attaching  to  handling  freight;  and,  while 
it  is  very  generally  and  properly  spoken  of  as 
a  duty  arising  from  the  relation  of  common 
carriage,  it  is  also  treated  by  various  writers  as 
in  many  respects  analogous  to  the  duties  of  inn- 
keepers. It  is  certainly  quite  similar  to  the 
duty  of  innkeepers  in  the  case  of  passenger 
steamers  on  long  trips,  the  main  business  of 
which  is  boarding  and  lodging  passengers,  the 
carriage  of  whose  oaggage  is  purely  incidental. 
The  extent  of  a  carrier's  liability  concerning 
8  L.  R  A. 


a  passenger's  baggage  was  discussed  by  an 
equally  divided  court  in  McKee  v.  Otoen,  15 
Mich.  115.  In  that  case  a  steamboat  owner 
was  sued  for  property  claimed  to  have  been 
stolen  from  a  state-room  while  the  passenger 
was  asleep.  The  court  below  gave  judgment 
for  defendant.  The  opinion  of  two  judges  for 
reversal  placed  the  liability  on  the  ground  that 
the  defendant  was,  as  to  the  loss  in  question, 
in  the  position  of  an  innkeeper.  The  opinion 
in  favor  of  affirmance  held  he  was  not  an  inn- 
keeper in  fact,  and  that  as  passenger  carrier  be 
was  not  so  broadly  liable  as  an  innkeeper,  and 
only  liable  for  articles  placed  in  his  cuatody. 
The  case,  therefore,  decided  nothing  beyond 
the  fact  that  the  liability  for  baggage  is  not 
larger  than  that  of  an  innkeeper,  although  in 
some  respects  analogous. 

It  was  subsequently  held  by  this  court  that 
an  innkeeper  is  not  liable  for  loss  by  accidental 
fire.  Gtitlery.  Bonney,  30  Mich.  259. 
The  Acts  of  Congress  do  not  hold  a  carrier 
water  liable  for  such  a  fire.  Am.  Tramp, 
v.  Moore,  5  Mich.  868,  affirmed  by  the 
Supreme  Court  of  the  United  States  in  65  U. 
S.  24  How.  1  (16  L.  ed.  674]. 

In  order  to  hold  defendant  here,  it  must  be 
held  that  his  liability  exceeds  that  of  an  inn- 
keeper. It  must  also  be  held  that  a  liability 
that  did  not  exist  while  the  baggage  was  in 
transit  on  board  the  steamer  was  created  when 
the  transit  ceased,  and  the  baggage  was  put 
into  warehouse.  This  seems  to  te  unreasonable. 
When  Mrs.  Laffey  arranged  as  sbe  did  ar- 
range to  have  her  baggage  forwarded,  sbe  had 
a  right  to  expect  it  would  not  be  neglected,  and 
would  be  properly  cared  for;  but  she  was  also 
bound  to  expect  that  it  would  be  dealt  with  in 
the  usual  way,  and  would  be  left  in  Detroit, 
and  not  kept  on  board  the  steamer,  which  had 
a  further  destination.  She  held  the  check  for 
it,  which  prevented  delivery  to  anyone  else,  and 
she  was  to  come  down  on  another  boat  some 
days  later.  The  bag^ge  would  necessarily  be 
landed  and  cared  for  m  a  warehouse,  which  in 
this  instance  was  not  the  warehouse  of  defend- 
ant, but  was  owned  by  other  parties,  who  acted 
as  local  agents,  as  is  usual  for  steamboats. 

The  bagga^  was  subject  to  delivery  on  call 
and  presentation  of  the  check;  but  plaintiff  ex- 
pected delay,  and  that  it  must  be  some  days,  at 
least,  before  it  would  k^  called  for,  and  must  be 
stored  meanwhile  in  some  way.  The  reason- 
able view  seems  to  us  to  be  that  the  warehous- 
ing at  the  termination  of  the  transit  was  within 
the  contemplation  of  both  parties;  and  it  also 
seems  to  us  that  it  would  be  irrational  to  create 
a  constructive  relation  of  carriage,  after  the  real 
carriage  terminated,  which  should  involve  a 
larger  responsibility  than  the  actual  carriage 
and  to  hold  defendant  for  a  loss  l^  fire  in  m 
warehouse  which  is  not  chargeable  to  a  ware- 
houseman as  such,  and  would  not  have  been 
chareeable  to  defendant  if  it  had  happened  on 
board. 

We  can  get  no  particular  help  from  compar- 
ing precedents,  but  we  think  there  is  no  rule 
which  under  our  own  decisions  should  create 
an  exceptional  liability  against  defendant. 

The  judgment  should  be  reversed^  with  eofte» 
and  a  new  trial  gravUed, 
The  other  Justices  concurred. 
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HXNDBRSON  BuiLDUfG  &  LOAN  ASSO.  Y.  JOHNBON. 


KENTUCKY  COURT  OF  APPEALS. 


HENDERSON  BUILDING  &  LOAN 
ASSO.,  Appt., 

V. 

Thomas  S.  JOHNSON  and  Wife. 

(— -Ky ) 

Aftaiate  ineorporatinf^  atwitliUng  and 
loan  aaaoelatlon  provldiog  that  **  No  dues, 
premlnina,  iDtereat  or  fines  that  may  accrue  to 
the  association  In  accordance  with  Its  charter 
shall  be  deemed  usurious,"  Is  In  violation  of  the 
fundamental  law,  as  an  attempt  to  confer  special 
prlTlleges  on  such  association. 

(February  2, 1880.) 

APPEAL  by  plaintiff,  from  a  judgment  of 
the  Circuit  Court  of  Henderson  County 
diaaDowing  its  claim  to  dues,  fines,  etc.,  beyond 
the  amount  of  legal  interest  upon  the  debt  in 
aD  action  to  foreclose  a  mortgage.    Affirmed. 

The  facts  sufficiently  appear  in  the  opinion. 

Mr,  Montgomery  Merritt,  for  appellant: 

The  clause  in  appellant's  charter,  'Hhat  no 
premiums  shall  be  deemed  usurious,  but  shall 
be  collected  as  other  debts  are  collected  by  law," 
18  not  unconstitutional. 

EDdlich,  Building  Associations,  §  18;  Mc- 
Laughlin V.  CiiizeTut  BMg.  L.  db  8av.  Amo.  62 
Ind.264;F<»-<Jrt  City  U.  L.  dBldg.  Asao.v.  Oal- 
%^.  25  Ohio  St.  208;  Patterson  v.  Working- 
men's  Bldg.  <fc  Loan  Asw.  14  Lea,  686;  MerriU 
V.  Melntire,  13  Gray,  157;  Boberison  v.  Amer- 
ican Homestead  Amo.  10  Md.  897;  Patiieon  v. 
Albanjf  Bldg.  df  Loan  Asso.  68  Ga.  378;  Olarks- 
tiUe  Bldg.  <fc  Loan  Asso.  v.  Stephens,  26  N.  J. 
Eq.  351;  Hawkeye  Ben.  A  Loan  Asso.  y.  Mack- 
hvm,  48  Iowa,  385. 

In  Herbert  v.  Kenton  Building  Association^ 
11  Bush.  296,  the  court  impliedly  recognized 
the  power  and  right  of  the  Legislature  to  pass 
the  Act  in  question. 

The  ri^ht  to  impose  fines  is  unquestionable. 

Endlich,  §  92;  Bayre  v.  IiOuisvilW  Union 
Benev.  Asso.  1  Duv.  143. 

The  transaction  with  Johnson  cannot  be  con- 
straed  as  a  lending  and  borrowing  of  monev', 
withont  doing  violence  to  the  construction  the 
L^slature  itself  has  put  upon  the  appellant 
association. 

If  there  is  a  doubt  only  as  to  the  constitu- 
tionality of  the  charter,  it  must  be  sustained. 

Offden  V.  Saunders,  25  U.  S.  12  Wheat.  270 
(6  L.  ed.  606);  StaU  v.  Beid,  1  Ala.  612;  SuUi- 
ta»v.  Sfn^,83Ky.  198. 


Mr.  John  Yonng  Brown,  for  appellees: 

If  by  the  contract  appellee  undertook  to  and 
did  pav  appellant  for  the  use  of  money  in  the 
way  of  dues,  premium  and  interest  ana  fines  a 
rate  exceeding  the  ^neral  one  fixed  by  stat- 
ute, the  transaction  is  usurious — and  the  pro- 
vision of  appellant's  charter  unconstitutional. 

See  Gordon  v.  Winchester  Bldg.  dbA.  F.  Asso. 
12  Bush,  118;  Ky.  Trust  Co.  v.  Lewis,  82  Ky. 
679;  Herbert  v.  Kenton  Bldg.  <fe  Sav.  Asso.  11 
Bush,  303. 

The  plea  that  appellant  association  was  a  co- 
operative affair  or  a  cjuasi  partnership  arrange- 
ment cannot  be  sustamed;  and  being  so  named 
in  its  charter  will  not  sanctify  or  legalize  its 
transactions. 

See  Montieello  Mut.  Building  L.  db  H.  Asso. 
V.  Smytfie,  9  Reporter,  714. 

In  England  such  associations  do  not  possess 
corporate  powers,  but  are  re^rded  as  mere 
partnerships,  and  the  transactions  as  deals  in 
partnership  funds. 

Silver  v.  Barnes,  6  Bing.  N.  C.  180. 

This  is  so  in  New  Hampshire  and  Massachu- 
setts, as  in  neither  are  they  vested  with  corpo- 
rate powers.  In  Connecticut  they  have  corpo- 
rate powers  and  the  transactions  are  held 
usurious. 

Mechanics  dbW.  Mut.  Sav.  Bank  d  Bldg.  Asso. 
V.  Wilcox,  24  Conn.  147. 

This  is  also  the  rule  in  Maryland. 

Baltimore  Bldg.  db  Ijand  Society  v.  Taylor, 
41  Md.  409.  See  Mills  v.  Salisbury  Bldg.  d 
Loan  Asso.  75  N.  C.  292 ;  Forest  City  Build- 
ing Asso.  V.  Gallagher,  25  Ohio  St.  208  ;  Wil- 
liar  V.  Baltimore  B.  L.  dt  A.  Asso.  46  Md.  546; 
Geiger  v.  Eighth  German  Bldg.  Asso.  68  Md. 
569;  Bisk  v.  Delphos  Bldg.  dk  Sav.  Asso.  31  Ohio 
St.  517;  Burlington  Mut.  Loan  Assopy.  Eeider, 
55  Iowa,  424;  Hawkeye  Ben.  db  Loan  Asso.  v. 
mackbvrn,  48  Iowa,  885. 

Pryor,  J.,  delivered  the  opinion  of  the 
court: 

The  question  involved  in  this  case  involves 
the  validity  of  section  8  of  the  appellant's  char- 
ter in  so  far  as  it  provides  that  "No  dues,  pre- 
miums, interest,  or  fines  that  may  accrue  to  the 
association  in  accordance  with  its  charter  shall 
be  deemed  usurious,  and  the  same  may  be  col- 
lected as  other  debts,"  etc. 

The  appellee  Thomas  S.  Johnson  subscribed 
for  nine  shares  of  stock  in  the  Henderson 
Building  Association  of  $100  each,  to  be  paid 
for  in  weekly  installments  of  25  cents  on  each 


Now.— OeneroZ  lavos  should  be  equal  and  uniform  in 
operation. 

In  a  republican  grovemment  all  men  are  subject 
to  Uie  laws  and  to  the  due  administration  of  them, 
and  no  man,  or  any  class  of  men,  is  exempt.  Mar- 
tin r.  Ingham,  88  Kan.  641. 

A  law  fair  on  its  face  and  impartial  in  appear- 
uice,  if  administered  with  evil  eye  and  unequal 
Ittnd,  so  as  practically  to  make  illegal  discrimina- 
tiooB,  in  denial  of  equal  justice,  is  still  within  the 
prohibition  of  the  Constitution.  Yick  Wo  v.  Hop- 
Uns,  118  U.  S.  356  (30  L.  ed.  290). 

In  a  mortgage  made  by  a  member  of  a  building 
ttndation,  combinations  of  interest  with  other 
payments  are  eyasive  and  Intended  to  avoid  the 
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statute  against  usury.     Waverly  Land  Asso.  v. 
Durk,  1  Cent.  Rep.  484, 64  Md.  888. 

Where  the  annual  interest  on  the  loan  at  the 
legal  rate  of  interest  would  be  $86  and  the  borrow- 
ers were  required  to  pay  $1  a  week  on  their  shares, 
which  would  realize  $16  in  excess  of  that  amount 
at  the  end  of  the  year,  the  transaction  was  usurious. 
Waverly  Land  Asso.  v.  Burk,  1  Cent.  Rep.  486, 64 
Md.838. 

The  employment  of  the  phraseology  in  the  mort- 
gage, that  "  this  pajnnent  Is  for  interest,  expenses," 
etc.,  is  a  mere  subterfuge  intended  to  elude  the  re- 
striction. The  two  subjects  being  distinct,  they 
should  be  kept  separate.  Peter's  Bldg.  Asso.  v. 
Jaecksoh.51Md.201. 
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share.  He  discounted  the  shares  to  the  asso- 
ciation at  and  for  the  sum  of  $675.  He  was 
also  to  pay  fifty  cents  per  month  on  each  share, 
as  interest  installments;  and,  in  case  he  failed 
to  pay  his  periodical  dues  for  the  period  of 
three  months,  the  association  had  the  right  to 
forfeit  his  shares  of  stock,  and  collect  at  once 
the  amount  of  money  obtained  from  the  asso- 
ciation. 

The  appellee  executed,  on  the  25th  of  August, 
1884,  a  mortgage  on  his  house  and  lot  in  Hen- 
derson to  secure  the  payment  of  $675  (the 
money  then  obtained),  and,  failing  to  pa^  his 
dues  for  three  months,  this  action  was  institut- 
ed to  foreclose  the  mortgage. 

It  is  alleged  in  the  petition,  and  the  account 
made  out  in  accordance  with  the  charter  and 
by-laws  of  the  association  shows,  that  of  date 
September  16,  1887,  he  owed  the  association 
the  sum  of  $679.97  on  this  loan  of  money,  or, 
as  appellant  alleges,  by  reason  of  this  partner- 
ship of  which  the  appellee  was  a  member. 

The  appellee  only  received  $607.40  in  mone^r, 
as  by  the  rules  of  the  association  he  was  enti- 
tled to  the  benefit  of  the  earnings  from  the  — 
day  of  March,  1884,  although  he  did  not  be- 
come a  member  until  August,  1884.  The  at- 
torney's fee  for  examining  title  and  clerk*s  fees 
had  to  be,  and  were,  deducted  from  the  amount 
of  money  received  by  him. 

The  appellee,  in  defense  to  the  action,  alleged 
that  this  was  a  simple  loaning  and  borrowmg 
of  money  at  a  usurious  rate  of  interest,  and 
that,  although  sanctioned  by  the  Legislature, 
it  was  such  partial  and  favored  legislation  as 
violated  the  fundamental  law  of  the  State;  and 
the  Chancellor  below  so  holding  gave  the  appel- 
lant its  debt,  with  legal  interest  only,  of  which 
it  now  complains. 

It  is  insisted  that  the  object  of  such  associa- 
tions is  to  enable  the  mechanic  and  laborer  for 
wages  to  acquire  a  home,  or  secure  one,  for  the 
benefit  of  his  family,  by  the  payment  in  week- 
Iv  and  monthly  installments  of  twentj^-five  and 
fifty  cents;  and  that  no  other  corporation  or  in- 
dividual would  likely  holdx  out  such  induce- 
ments to  those  who  are  unablls  to  furnish  per- 
sonal security  for  the  performance  of  their  ob- 
ligations. 

Counsel  for  the  appellant  has  produced  many 
authorities  from  courts  of  last  resort,  and  such 
as  are  entitled  to  great  weight,  sustaining  the 
powers  conferred  by  appellant's  charter  in  like 
corporations,  basing  their  conclusions,  some  of 
them,  at  least,  on  the  fact  that  the  actual  trans- 
action between  the  member  and  the  association 
is  not  made  upon  any  usurious  consideration. 
Patterson  v.  Warkingmen*s  Bldg,  dt  Loan  Asso. 
14  Lea,  677;  Merrill  v.  Mclntire,  18  Gray,  157. 

Experience  may  demonstrate  the  necessity 
for  such  organizations,  and  the  peculiar  ben- 
efits to  be  derived  by  the  laboring  classes  from 
the  liberal  provisions  contained  m  their  char- 
ters; but  the  facts  of  this  case  are  by  no  means 
convincing  that  either  benevolence  or  charity 
constitutes  the  basis  of  this  association. 

The  members  who  abstain  from  bidding  the 
enormous  premiums  for  the  loan  of  money 
must  necessarily  profit  by  the  investment:  but 
those  who  are  so  unfortunate  as  to  become 
borrowers,  and  required  to  pay  the  interest  ex- 
acted in  this  case,  must  ordinarily  forfeit  their 
stock,  with  the  homes  they  have  mortgaged 
8L.R.A. 


and  sold,  and  the  proceeds  applied  to  the  ben- 
efit of  those  who  act  from  motives  of  gain  aod 
not  from  the  love  of  mankind. 

The  appellee  in  this  case  owned  no  real  es- 
tate but  that  embraced  by  the  mortgage.  He 
obtained  this  loan  of  $675  on  the  25th  of  Au- 
gust, 1884,  to  enable  him  to  pay  a  debt  of  $900 
to  a  creditor,  who  was  pressing  him  for  pay- 
ment. From  the  time  of  the  loan,  in  August, 
1884,  up  to  the  first  of  January,  1886,  he  had 
paid  the  association  at  various  times,  in  the 
way  of  dues  and  interest,  the  sum  of  $297.85, 
and  on  the  14th  of  July,  1888,  when  the  report 
of  the  commissioner  was  made  by  which  the 
appellant  was  only  allowed  the  legal  rate  of 
interest  on  the  loan,  and  the  appellee  credited 
by  what  he  had  paid,  the  latter  owed  the  asso- 
ciation $482.46,  to  satisfy  which  the  Chancellor 
ordered  the  property  mortgaged  to  be  sold. 

The  appellant  complains  and  says  that,  fol- 
lowing the  articles  of  association,  the  appellee 
would  be  indebted  by  way  of  discount,  dues, 
interest,  and  fines  unpaid  in  the  sum  of  $1,- 
188.52,  subject  to  a  credit  of  $459.25,  the 
amount  of  dues,  etc.,  that  should  have  been 
paid  bv  the  appellee,  with  which  he  stands 
charged,  leaving  a  balance  still  due  the  associ- 
ation of  $679.27,  as  of  the  date  of  the  commis- 
sioner's report. 

This  I'esult  is  reached  by  charging  the  ap- 
pellee with  the  premium  agi'eed  to  be  paid  on 
the  money  loaned  for  the  time  the  loan  had 
been  made,  which  was  $122.72.  This  sum, 
added  to  the  dues,  fines,  and  interest,  which 
amounted  to  $416.25,  makes  $538.97  that  de- 
fendant had  paid  or  was  bound  to  pay  by  the 
laws  of  the  appellant  and  the  regulations  of 
its  order,  leaving  the  appellee  still  in  debt  in 
the  sum  of  $679.27. 

Calculating  this  debt  and  its  interest,  and 
the  claim  of  the  association  against  the  appel- 
lee in  the  way  of  premiums,  fines,  etc.,  as  au- 
thorized and  required  by  the  charter,  and  the 
appellee  would  be  compelled  to  pay  for  the 
loan  of  $675  from  the  25th  of  Auj^iat,  1884, 
until  the  first  of  January,  1888,  a  period  of 
three  years,  four  months,  and  six  days,  $538- 
.98,  leaving  him  still  in  debt  $679.27. 

The  debt  borrowed  was  secured  by  a  mort- 
gage on  real  estate,  and  we  are  inclined  to  ad- 
judge that  the  appellee  could  have  had  no  dif- 
ficulty in  obtaining  such  a  loan  from  either  a 
natural  or  artificial  person  with  money  to  loan, 
especially  upon  a  mortgage  lien,  with  a  law 
protecting  the  lender  against  any  reclamation 
of  usury  Dy  the  debtor;  nor  will  it  be  pretend- 
ed that  such  special  privileges  could  be  con- 
ferred on  an  individual  or  corporation,  and  at 
the  same  time  deny  to  others  a  like  privilege. 

The  Legislature  has  suspended  the  general 
law  in  regard  to  usury  for  the  benefit  of  the 
appellant,  seemingly  to  promote  the  benevo- 
lent objects  in  view.  The  profit  made  does 
not  ultimately  benefit  all  the  stockholders. 
Those  who  can  live  without  borrowing  from 
the  association,  and  whose  stock  is  not  liable  to 
be  forfeited  for  the  nonpayment  of  dues,  will 
ultimately  realize  the  large  profits  resulting 
from  such  usurious  loans  at  the  expense  ot 
those  who  have  paid  from  twenty  to  fifty  per 
cent  for  the  use  of  the  money.  The  fact  that 
the  money  is  loaned  by  the  corporation  to  one 
of  its  members  can  make  no  difference.    The 
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entire  transaction  is  against  the  letter  and  the 
spirit  of  the  statute  against  usury. 

The  charter  of  appellant  is  delusive.  It  pro- 
poses to  practice  benevolence,  and,  at  the  same 
time,  exacts  the  most  exorbitant  rate  of  inter- 
est. The  borrower  is  made  the  victim  of  the 
delusion,  and,  instead  of  being  protected  by 
the  corporation,  is  made  penniless  by  reason  of 
these  usurious  exactions.  It  is  certain  that 
those  who  fail  to  borrow  prosper  under  the 
workings  of  this  association;  but  they  do  so  on 
the  needs  and  misfortunes  of  their  fellow  mem- 
bers. 

A  loan  to  members  at  the  legal  rate  of  inter- 
est, with  reasonable  dues  for  the  maintenance 
of  the  organization,  could  not  be  held  usur- 
ious; but  such  power  as  is  conferred  on  the 
corporation  in  this  case,  or  upon  its  managers, 
in  the  loan  of  its  money,  evidenced  by  the 
transaction  in  question,  devests  the  appellant 
of  its  benevolent  character,  and  converts  it 
into  an  organization  under  the  form  of  law  for 
&e  purpose  of  filling  its  treasury  by  imposing 
oppressive  burdens  on  its  members,  who  have 
teen  solicited  to  become  the  objects  of  its  be- 
nevolence. 

This  court,  in  the  case  of  Herbert  v.  Kenton 
Bldg.  iSs  Sav.  Amo.  11  Bush,  296.  adjudged 
snch  a  transaction  to  be  usurious.  See  idso 
Burlinaton  Mut.  Loan  Amo.  v.  Heider,  55  Iowa, 
424,  5  N.  W.  Rep.  578,  7  N.  W.  Rep.  686;  Me- 
chanics d  W.  Mut.  Sav.  Bank  db  Bldg.  Asso,  v. 
WUeox,  24  Conn.  147;  WiUiar  v.  Baltimore  B. 
LA  A.  Auo.  46  Md.  546;  Forest  Oity  U.  L. 
ds  Bldg.  As8o.  v.  QaUagher,  25  Ohio  St.  208; 
Bdwkeye  Ben.  db  Loan  Asso.  v.  Blackburn,  48 
Iowa,  885. 

In  addition  to  these  authorities,  in  the  case 
of  Gordon  v.  Winchester  Bldg.  d  A.  F.  Asso. 
reported  12  Bush,  110,  it  was  held  that  the 
section  of  appellee's  charter  in  that  case,  in- 
vestine^  it  witn  the  power  to  charee  a  greater 
rate  of  interest  than  was  allowed  by  the  gen- 
eral law  of  the  State,  was  unconstitutional, 
and,  whether  regarded  as  an  exclusive  priv- 


ilege or  partial  legislation,  it  was  in  violation 
of  the  fundamental  law. 

In  that  case,  it  is  true,  the  borrower  was  not 
a  member  of  the  association;  but  the  power 
was  given  by  the  fifth  section  of  the  charter  to 
loan  money  at  such  rates  of  interest  as  might 
be  agreed  on  by  the  parties;  preference  bemg 
given  in  all  cases  to  the  members  of  the  asso- 
ciation. The  object  of  that  orpinization  was 
to  enable  its  members  to  acquire  homes  and 
other  property,  and.  if  the  benevolent  object 
in  view  justified  the  Legislature  in  permitting 
its  members  to  borrow  money  of  the  corpora- 
tion at  a  usurious  rate  of  interest,  there  is  no 
reason  why,  in  order  to  accomplish  such  a  pur- 
pose, it  should  not  be  authonzed  to  make  the 
same  character  of  loans  to  those  not  members. 

The  power  given  a  natural  person  to  offer 
his  money  at  auction,  for  loan  to  the  highest 
bidder,  making  valid  by  legislative  enactment 
the  agreement  to  pay  any  amount  of  interest 
agreed  on,  would  he  deemed  usury  under  the 
general  law;  and  the  repeal  of  the  usury  law 
as  to  him,  however  laudable  the  motive,  would 
be  open  to  constitutional  objection.  There  is 
no  difference  in  the  exercise  of  such  powers  by 
a  corporation  and  an  individual.  If  invalid  as 
to  the  one,  it  is  equally  so  as  to  the  other;  and 
no  such  special  privileges  can  be  conferred 
upon  either  under  our  Constitution. 

The  Supreme  Court  of  Illinois  in  a  well  con- 
sidered case  held  that  when  a  sum  of  money, 
in  addition  to  the  interest  allowed  by  law,  is 
bid  for  a  loan  by  one  of  its  members  from  the 
corporation,  and  included  in  the  note,  the 
transaction  is  usurious;  and  a  provision  in  the 
charter  exempting  the  same  from  the  operation 
of  the  usurv  law  of  that  State  was  held  to  be 
unconstitutional.  Monticello  Mut.  Building  L, 
db  H.  Asso.  V.  Smyths,  9  Reporter,  714. 

We  concur  in  the  judgment  below  holding 
that  all  the  appellant  was  entitled  ^  recover 
was  the  money  loaned,  with  the  legal  rate  of 
interest. 

Jxtdgment  affrmed. 


MONTANA  SUPREME  COURT. 


Louis  KRUQER,  Appt., 

V. 

Jacob  F,  SPIETH. 

(....Mont.....) 

t-  A  mopvivhig  partner  does  not  hold  the 
partnership  property  a4i  a  trustee  in 

each  sense  that  he  Is  exempt  from  the  levy  of  an 
attachment  bi  an  action  upon  promissory  notes 
made  by  the  firm. 
2.  The  creditor  of  a  partnership  has  no 
Hen  on  the  partnership  property  in  the  hands  of 
asurvlvlnflr  partner  within  the  meanlnir  of  Mon- 
tana Oode,  •  18L,  providing  that  an  attachment  can 
be  imed  only  for  a  debt  which  is  '*  not  secured  by 
a  mortgage  lieo  or  pledge  upon  real  or  personal 
property." 

(February  12, 188B.) 

APPEAL  by  plaintiff,  from  an  order  of  the 
District  CJourt  of  Qallatin  County  dissolv- 
ing an  attachment  levied  upon  defendant's 
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property  in  an  action  against  the  surviving 
member  of  a  partnership,  to  recover  upon  notes 
made  bjr  the  firm.     Reversed. 

The  facts  are  fully  stated  in  the  opinion  of  the 
court. 

Messrs.  Armstrong  A  Hartman«  for  ap- 
pellant: 

If  the  surviving  partner  is  a  trustee  for  the 
firm,  then  he  is  a  trustee  for  himself.  This  he 
cannot  be. 

See  1  Perry,  Tr.  8d  ed.  p.  489. 

The  presumption  is,  as  the  surviving  partner 
is  the  owner  or  the  property  of  the  partnership 
and  is  liable  for  the  partnership  debts,  he  is 
subject  to  all  the  rules  and  obligations  which 
govern  in  the  collection  of  debts. 

Freeman,  Executions,  §  22;  2  Bates,  Partn. 
§746. 

The  surviving  partner  is  not  a  representative 
person  in  the  sense  contemplated  by  the  law 
regarding  the  duties  and  privileges  of  such 
persons. 


Montana  Supremb  Court. 
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Crane  v.  Olosier,  18  Nev.  279;  3  Pom.  Eq. 
Jur.  g  1046. 

The  right  exists  to  attach  property  in  the 
hands  of  a  surviving  partner. 

See  Drake,  Attachm.  5th  ed.  §  571;  Knox  v. 
Sckepler,  2  Hill  (8.  C.)  595;  Berry  y,  Uarru,  22 
Md.  80;  2  Wade,  Attachm.  §  490;  Story,  Partn. 
§§  358,  844;  2  Bates,  Partn.  §  746. 

The  right  to  sue  at  law  is  not  questioned. 

J^eUon  V.  Hill,  46  U.  S.  5  How.  183(12  L.  ed. 
81);  Orant  v.  Shurier,  1  Wend.  148;  Story, 
Partn.  7th  ed.  §  561.  note  2,  562;  Wilder  v. 
Keeler,  8  Paige,  167,  28  Am.  Dec.  781. 

In  fact  an  action  in  equity  can  be  maintained 
only  by  alleging  the  insolvency  of  the  surviv- 
ing partner  and  that  the  property  of  the  estate  of 
the  deceased  partner  is  sought. 

Andrews  v.  Sullivan,  7  Hi.  827,  48  Ajn.  Dec. 
58;  Pearson  v.  Keedy,  6  B.  Mon.  128,  43  Am. 
Dec.  160;  Tray  Iron  i  N,  Factory  y,  Winshto, 
11  Blatchf.  518;  RicMer  v.  Poppenhausen,  42  N. 
Y.  878;  Pope  v.  Cole,  55  N.  Y.  124;  First  Nat, 
Bank  v.  Morgan,  73  N.  Y.  598;  Voorhis  v. 
Childs,n  N.  Y.  854. 

Our  statute  provides  that  the  surviving  part- 
ner must  settle  the  affairs  of  the  partnership. 

Sec.  229,  2d  div.  Comp.  Stat. 

This  carries  with  it  the  right  to  sell  and  dis- 
pose of  the  propertv  and  to  prefer  creditors. 

See  LoesJiigk  y.' Hatfield,  51  N.  Y.  660;  2 
Bates,  Partn.  §  732. 

What  then  becomes  of  the  security  of  the 
creiditors  or  the  property  upon  which  the  al- 
leged lien  is  supposed  to  exist?  The  suit  must 
be  brought  against  the  survivor  into  whose 
hands  the  partnership  effects  pass  by  survivor- 
ship for  the  payment  of  partnership  debts. 

Kinsler  v.  McCants,  4  Rich.  L.  46,  58  Am. 
Dec.  711;  Wilder  v.  Feeler,  3  Paige,  167, 23  Am. 
Dec.  781;  2  Wade,  Attachm.  §  490. 

Mr.  Edwin  W.  Toole»  for  respondent: 

The  surviving  partner  acts  under  our  statute 
in  a  trust  capacity. 

Friermuth  v.  FHermutJi,  46  Cal.  42;  May  v. 
Hanson,  6  Cal.  648;  Allen  v.  Hill,  16  Cal.  113; 
Smith  V.  Walker,  38  Cal.  889;  Boberts  v.  Lan- 
ieeker,  9  Cal.  265;  PorUrv.  Brooks,  85  Cal.  203; 
HiU  V.  Origsby,  82  Cal.  59.  See  also  Brooks  v. 
Cook,  8  Mass.  246;  Mock  v.  King,  15  Ala.  66; 
Tremper  v.  Conklin,  4A  N.  Y.  58;  Daby  v. 
Ericsson,  45  N.  Y.  786;  Shattvek  v.  Chandler, 
20 Pac.  Rep.  225;  Oillett  v.  Gaffney, SColo,  861; 
Barcfroft  v.  Snodgrass,  1  Coldw.  480,  444;  Me- 
Alister  v.  Montgomery,  8  Haywood  (Tenn.)  94. 

IFnder  section  181  of  our  Code  there  exists 
such  a  lien  as  deprives  a  creditor  of  the  right  to 
attach. 

Conroyy.  Woods,  18  Cal.  626;  Wilkev.  Cohn, 
54  Cal.  212;  Menagh  v.  Whittcell,  52  N.  Y.  146; 
Olson  V.  Morrison,  29  B-Iich.  895;  Harmon  v. 
Clark,  13  Gray,  114;  Tenneyy.  Johnson,  43  N. 
H.  144. 

DeWolfe,  J.,  delivered  the  opinion  of  the 
court: 

The  appellant  (plaintiff)  brought  his  action 
in  the  district  court  against  the  defendant,  as 
surviving  partner  of  the  firm  of  Spieth  & 
Krug,  upon  four  promissory  notes  made  by 
the  firm  prior  to  the  death  of  Charles  Krug, 
one  of  the  members  of  the  firm. 

The  plaintiff,  at  the  time  of  bringing  his  ac- 
tion, also  applied  for  a  writ  of  attachment 
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against  the  property  of  the  defendant,  and  filed 
the  affidavit  and  undertaking  required  bylaw, 
which  were  approved  by  the  clerk,  and  an 
attachment  issued  against  the  property  of  the 
defendant. 

The  record  is  silent  as  to  what  property  was 
attached  under  this  writ;  but  from  the  subse- 
quent proceedings  we  Infer  that  it  was  levied 
upon  property  in  the  hands  of  the  defendant 
as  surviving  partner. 

A  motion  was  made  to  discharge  this  attach- 
ment, on  the  following  grounds:  first,  there  is 
no  law  of  this  Territory  authorizing  the  issuing 
or  levying  of  an  attachment  against  a  represent- 
ative person  ;  second,  this  court  has  not  yet  ac- 
quired jurisdiction  of  the  subject  matter  of  this 
action. 

The  motion  was  heard  and  decided  by  the 
Judge  at  chambers,  and  an  order  made  dissolv- 
ing the  attachment  upon  the  first  m'ound  stated 
in  the  motion.  An  apneal  was  taken  from  the 
order  of  the  Judge,  ana  the  only  question  pre- 
sented by  the  record  is  the  correctness  of  this 
order.  The  question  is  an  important  one,  af- 
fecting, as  it  does,  the  right  of  creditors,  the 
rights  of  a  surviving  partner,  and  the  rights  of 
the  heirs  and  representatives  of  a  deceased 
partner;  and  we  will  tr^and  inve  the  questions 
involved  the  consideration  which  their  import- 
ance demands. 

The  learned  Judge,  who  dissolved  the  attach 
ment  in  the  case,  based  his  decision  on  two 

f rounds:  first,  because  a  surviving  partner 
olds  partnership  property  as  a  trustee,  and  in 
pursuance  of  a  statute  which  vests  him  with 
the  possession  for  the  sole  purpose  of  settling 
up  the  business  of  the  partnership,  and  ac- 
counting for  the  residue  to  the  heirs  or  repre- 
sentatives of  the  deceased  partner,  that  ai>  at- 
tachment against  the  property  will  prevent  the 
due  execution  of  this  trust-  second,  because 
the  creditor  of  the  partnership  has  a  lien  on 
partnership  propertv  which  can  be  enforced  in 
equity,  and,  under  the  law  of  this  Territory,  an 
attachment  does  not  lie  when  a  lien  exists. 

The  principle  is  undoubtedly  correct  that 
upon  the  death  of  a  partner  the  survivor  or 
survivors  become,  in  a  certain  sense,  trustees 
of  a  partnership  property,  and  become  liable 
for  its  misapplication. 

Judge  Story,  in  his  treatise  on  Partnership, 
thus  defines  the  duties  and  liabilities  of  a  sur 
viving  partner:  "The  survivors  are  entitled  to 
close  up  the  affairs  of  the  firm,  to  collect  and 
adjust  the  debts  due  to  it,  and  to  pay  its  debts 
and  discharge  its  liabilities.  They  are  also 
bound  to  apply  the  partnership  property  to  the 
like  purposes  with  reasonable  diligence.  If 
they  are  negligent  in  the  discharge  of  their 
duties  in  these  particulars,  courts  of  eouity  will 
interfere,  and  upon  the  application  of  the  rep- 
resentatives of  the  deceased  partner  appoint  a 
receiver  .  .  .  and  wind  up  the  affairs  of  the 
firm."    Story,  Partn.  §  328. 

Chancellor  Kent  lays  down  like  principles  in 
the  following  language:  "A  community  of  in- 
terest (after  the  death  of  a  partner)  still  exists 
between  the  survivor  and  the  representatives 
of  the  deceased  partner,  and  those  representa- 
tives have  a  right  to  insist  on  the  application 
of  the  joint  property  to  the  payment  of  the 
joint  debts,  and  a  due  distribution  of  the  8ur< 
plus.    So  long  as  those  objects  remain  to  be 
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accomplished,  the  partnership  may  he  consid- 
ered as  having  a  limited  continuance.  If  the 
surviTor  does  not  account  in  areasonahlc  time, 
a  court  of  chancery  will  grant  an  injunction  to 
restrain  him  from  acting,  and  appoint  a  receiv- 
er, and  direct  the  accounts  to  he  taken."  8 
Kent,  Com.  57. 

Again,  on  page  68,  the  learned  author,  in 
spealing  of  the  powers  and  duties  of  a  surviv- 
ing partner,  says:  ''On  the  dissolution  bv  death, 
the  surviving  partner  settles  the  affairs  of 
the  coDcem,  and  a  court  of  chancery  will  not 
arrest  the  business  from  him,  and  appoint  a  re- 
ceiver, unless  confidence  be  destroyed  by  his 
mianianagement  or  improper  conduct.  The 
surviving  partner  is  alone  suable  at  law,  and 
he  is  entitled  to  the  possession  and  disposition 
of  the  assets,  to  enable  him  to  discharge  the 
debts  and  settle  the  concern." 

MsDV  authorities  could  be  adduced  in  sup- 
port of  these  well  settled  principles,  but  it  is 
not  deemed  necessary  to  refer  to  them,  as  our 
owo  statute  is  but  an  affirmance  of  the  com- 
mon-law principle.  Section  229  of  the  Probate 
Practice  Act,  which  is  the  one  defining  these 
rights  and  duties,  is  as  follows: 

"  When  a  partnershijp  exists  between  the  de- 
cedent, at  the  time  of  his  death,  and  any  other 
person,  the  surviving  partner  has  the  right  to 
continue  in  possession  of  the  partnership,  and 
to  settle  its  business;  but  the  interest  of  the  de- 
cedent in  the  partnership  must  be  included  in 
the  inventory,  and  be  appraised  and  appropri- 
ated as  other  property.  The  surviving  partner 
mnst  settle  the  affairs  of  the  partnership  with- 
out delay,  and  account  with  the  executor  or 
administrator,  and  ^y  over  such  balances  as 

V  from 'time  to  time  be  payable  to  him  in 

^bt  of  the  decedent.    Upon  the  application 

''the  executor  or  administrator,  the  probate 
judge  may,  whenever  it  appears  necessary,  or- 
der the  surviving  partner  to  render  an  accoimt, 
and  in  case  of  neglect  or  refusal  may,  after  no- 
tice, compel  it  by  attachment,  and  the  execu- 
tor or  administrator  may  maintain  against  him 
MDj  action  which  the  decedent  could  have 
maintained." 

Undoubtedly,  under  this  provision,  a  surviv- 
ing partner  is  a  trustee  or  quasi  trustee  of  the 
interest  which  the  deceased  partner  had  in  the 
partnership  property  at  the  time  of  his  death, 
and  as  such  is  liable  to  account  therefor  to  the 
administrator  or  personal  representatives  of  the 
deceased  partner.  Strictly  speaking,  a  surviv- 
ing partner  could  hardly  be  termed  a  trustee 
01  the  copartnership,  as  that  ceased  to  exist  on 
the  death  of  one  of  its  members. 

In  WiiUama  v.  Whedon,  109  N.  Y.  888,  12 
Cent.  Rep.  227,  the  court  held  that  a  surviving 
partner  did  not  hold  partnership  property  as  a 
trustee,  but  held  by  virtue  of  his  own  rights  as 
survivor. 

In  the  case  of  Krukx  v.  Qye,  L.  R.  5  H.  L. 
•66,  the  court,  speaking  by  Lord  Westbury, 
says: 

*  "Another  source  of  error  is  the  looseness 
with  which  theword  trtutee  is  frequently  used. 
The  surviving  partner  is  often  called  a  'trus- 
tee,' but  the  term  is  used  inaccurately.  He  is 
not  a  trustee  either  expressly  or  by  implication. 
On  the  death  of  a  p<utner  the  law  confers  on 
his  representativefl  certain  rights  as  against  the 
Burviving  partner,  and  imposes  upon  the  latter 
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corresponding  obligations.  The  surviving  part- 
ner may  be  called,  so  far  as  these  obligations 
extend,  a  trustee  for  the  deceased  partner;  but 
when  these  obligations  have  been  fulfilled,  or 
are  discharged,  or  terminate  by  law.  the  sup- 
posed trust  is  at  end  .  .  .  There  is  nothing 
fiduciary  between  the  surviving  partner  ana 
the  deaid  partner's  representative,  except  that 
they  may  respectively  sue  each  other  in  equity. 
There  are  certain  legal  rights  and  duties 
which  attach  to  them,  but  it  is  a  mistake  to  ap- 
ply the  word  tru8t  to  the  legal  relation  which 
is  thereby  created." 

The  same  doctrine  is  thus  stated  in  2  Bates 
on  Partnership,  §  718. 

**  The  surviving  partner  is,  in  law,  the  owner 
of  the  chattel  property  as  well  as  of  the  choses 
in  action.  The  representatives  of  the  deceased 
partner  have  a  right  to  the  balance  that  will  be 
found  to  belong  to  the  decedent,  and  to  an  ac- 
count. They  also  have  a  right  to  compel  the 
surviving  partner  to  apply  the  assets  to  the 
debts,  and  not  to  waste  it,  or  delajr  settlement. 
This  is  obviously  not  a  tenancy  in  common, 
even  in  equitable  contemplation;  and  though 
the  representatives  of  the  deceased  have  often 
been  called  eestuis  que  trtistent,  and  the  surviv- 
or a  trustee  for  them,  this  doctrine  is  at  most 
but  partially  true,  and  is  distinctly  repudi- 
ated by  some  very  mreat  courts.  See  also  Btuh 
V.  CZarA:,  127  Massnil. 

In  ThelUr  v.  Such,  57Cal.447,  in  construing 
a  statute  like  ours,  the  court  says: 

"The  probate  court  has  no  more  jurisdiction 
to  provide  for  a  partnership  account  and  decree 
a  balance  where  the  partnership  has  been  dis- 
solved by  the  death  of  a  partner  than  where  it 
luis  been  dissolved  by  any  other  cause." 

The  assets  which  pass  to  the  executor  or  ad 
ministrator  consist  of  the  individual  estate  of 
the  deceased.  Partnership  assets,  as  such ,  form 
no  part  of  such  individual  estate.  The  resid- 
uum only,  after  satisfying  liabilities  and  ad- 
vances, if  any,  made  by  the  survivor,  becomes 
the  property  of  the  estate.  See  also  Andrade 
V.  Superior  Court,  76  Cal.  459. 

If  it"  was  otherwise,  immediately  on  the 
death  of  one  of  the  members  of  a  partnership 
the  partnership  estate  would  be  in  euetodia 
legiSy  and  would  have  to  be  administered  and 
settled  like  any  private  or  individual  estate. 
Our  statute  does  not  contemplate  a  proceeding 
like  this;  and  while  it  requires  the  inventory  to 
include  the  interest  of  the  decedent  in  a  part- 
nership, it  also  gives  to  the  surviving  partner 
full  power  over  the  partnership  estate  and  prop- 
erty, for  the  purpose  of  settling  and  account- 
ing, and  subjects  him  to  legal  proceedings  only 
when  he  faib  toperform  his  duty  within  a  rea- 
sonable time.  He  gives  no  bond  such  as  is  re- 
quired to  be  given  by  an  administrator,  nor  do 
accounts  against  the  partnership  require  the 
formal  proofs  or  allowance  which  the  law  re- 
quires in  the  case  of  claims  against  an  estate. 

None  of  the  requirements  with  which  the 
law  surrounds  an  administrator  are  required  of 
a  surviving  partner  in  the  settlement  of  a  part- 
nership estate,  but  all  such  matters  are  left  to 
the  juQgment  and  presumed  knowledge  of  the 
surviving  partner;  and  his  acts,  if  done  in  good 
faith,  bind  alike  his  own  and  the  interest  of  the 
representatives  of  the  deceased  partner  in  the 
partnership  property.    Story,  Partn.  g  828. 
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The  autborities  to  which  we  have  referred 
settle  the  question  that  it  is  onl^  in  a  qualilied 
sense  that  a  surviving  partner  is  a  trustee  of 
the  representatives  of  a  deceased  partner;  but 
he  takes,  or,  rather,  retains,  the  partnership 
property  jure  proprio;  and  the  only  trust 
which  attaches  to  his  possession  and  disposition 
of  the  property  is  his  duly  to  settle  up  the  af- 
fairs of  the  partnership,  and  account  to  the 
representatives  of  the  deceased  partner — a  du- 
ty, as  we  have  seen,  which  he  may  be  com- 
pelled to  perform,  if  he  neglects  or  unreason- 
ablv  defers  it. 

If  not  a  trustee  in  an  exact  sense,  is  a  surviv- 
ing partner  a  personal  representative  of  a  de- 
c^sed  partner?  A  personal  representative  is 
defined  in  section  683  of  the  Probate  Practice 
Act  as  follows: 

'The  personal  representative  of  the  decedent 
...  is  the  duly  qualified  and  acting  executor, 
administrator,  or  administrator  with  the  will 
annexed,  of  the  estate  of  the  decedent."  This 
language  cannot,  by  any  just  construction,  in- 
clude a  surviving  partner. 

In  Orane  v.  Oloster,  18  Nev.  279,  it  was  held 
directly  that  he  was  not  a  personal  representa- 
tive; and  such,  we  think,  is  the  only  construc- 
tion which  the  section  properly  bears. 

The  order  dissolving  the  attachment  is  also 
based  on  the  further  ground  that  the  attaching 
creditor  had  a  lien  upon  the  partnership  prop- 
erty of  the  firm,  and  under  the  statute  relating 
to  attachments  an  attachment  did  not  lie,  or 
could  not  issue,  if  the  creditor  had  a  lien. 

Section  181  of  the  Code  of  Civil  Procedure, 
as  far  as  it  relates  to  liens,  is  as  follows: 

"No  writ  of  attachment  shall  be  issued  un- 
til the  plaintiff,  his  agent  or  attorney,  shall  file 
with  the  clerk  an  affldavit  showing  that  the  de- 
fendant is  indebted  to  the  plaintiff  upon  a  con- 
tract, express  or  implied,  for  the  payment  of 
money,  ^olddust,  or  other  property  then  due, 
which  IS  not  secured  by  a  mortgage  lien,  or 
pledge  upon  real  or  personal  property,  or  is  so 
secured  that  the  security  has  b^ome  insuffi- 
cient by  the  act  of  the  defendant,  or  by  any 
means  has  become  nugatory." 

The  word  Iten  is  used  here  with  the  words 
mortgage  and  pledge.  All  these  words,  while  hav- 
ing a  different  legal  signification,  are  somewhat 
analogous;  and  the  use  of  them  in  connection, 
and  in  the  same  sentence,  serves  to  explain 
their  meaning,  and  the  sense  in  which  they  were 
intended  in  the  Act. 

Bouvier  defines  the  word  lien  as  follows: 
"In  its  most  extensive  signification  this  term 
includes  every  case  in  which  real  or  personal 
property  is  charged  with  the  payment  of  any 
debt  or  duty,  every  such  charge  being  denomi- 
nated a  lien  on  the  property.  In  a  more  limit- 
ed sense  it  is  defined  to  be  a  right  of  detaining 
the  property  of  another  until  some  claim  be 
satisfied." 

Doubtless  the  word  is  more  comprehensive 
than  either  a  mortga^  or  a  pledge.  It  includes 
these  as  it  does  all  similar  obligations  by  which 
specific  property  may  be  subjected  to  the  pay- 
ment of  a  particular  debt.  That  this  is  what  was 
intended  by  the  Legislature  in  passing  the  Act 
is  manifest  from  the  last  sentence  of  the  section 
referred  to,  in  which  it  in  substance  says  that 
if  the  security  has  become  insufficient  by  act  of 
defendant,  or  other  cause,  attachment  may 
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issue.  It  is  obvious  that  the  lien  here  contem- 
plated was  a  lien  on  specific  property  which 
subjected  it  to  the  payment  of  the  debt. 

In  one  sense  ever^  creditor  has  a  lien  on  the 
entire  property  of  his  debtor,  not  exempt  from 
execution.  He  may  sue  his  debtor,  and,  when 
he  obtains  judgment,  may  subject  bis  property 
to  the  payment  of  the  judgment;  and  this,  or 
something  like  it,  was  evidently  what  the  court 
had  in  view  when  holding  that  a  creditor  of  a 
partnership  had  a  lien  on  partnership  property 
aj9  security  for  his  debt. 

The  court,  in  its  opinion,  refers  to  Stoiy  on 
Partnership,  g§  860,  861,  as  upholding  a  lieo 
on  partnership  property  for  firm  creditors. 

Both  of  these  sections  referred  to  deny  that 
a  creditor,  as  such,  has  any  lien  upon  the  part- 
nership property;  but  both  sections  lay  down 
the  principle  that,  upon  a  dissolution  of  the 
partnership,  "the  partners  themselves  have  a 
lien  upon  the  partnership  effects  for  the  dis- 
charge of  all  the  debts  and  obligations  thereof 
.  .  .  and  that  lien  may,  in  many  cases,  be 
made  available  for  the  benefit  of  the  creditors. 
But  then  the  equities  of  the  creditors  are  to  be 
worked  out  through  the  medium  of  that  of  the  * 
partners.  They  (the  creditors)  have,  indeed, 
no  lien;  but,  as  has  been  said,  they  have  some- 
thing approaching  to  a  lien,  of  which,  with  the 
assent  of  the  partners  entitled  to  the  lien,  they 
may  avail  themselves  in  a  court  of  equity 
against  the  partnership  effects  ...  It  is  thus 
through  the  operation  of  administering  the 
equities  between  the  parties  themselves  that 
the  creditors  have  the  opportunity  of  enforcing 
this  quasi  lien."    Section  860. 

Again,  in  section  861  the  author  says: 

"It  is  only  in  cases  where  there  is  a  dissolu- 
tion by  the  death  or  bankruptcy  of  one  partner 
that  the  right  of  the  joint  creditors  can  attach 
as  a  quasi  lien  upon  the  partnership  effects  as  a 
derivative  subordinate  right  under  and  through 
the  lien  and  equity  of  the  partners." 

A  lien,  from  its  very  nature,  takes  hold  of 
the  property,  and  retains  it  for  the  satisfaction 
of  the  debt.  Not  so  with  the  lien  of  a  creditor 
of  a  partnership  on  the  property  of  a  firm. 
While  the  partnership  continues,  the  partners, 
or  any  of  them,  acting  for  the  partnership  or 
firm,  may  sell  and  dispose  of  the  property. 
They  may  assign,  mortgage  or  alienate  it,  and, 
if  the  property  passes  out  of  the  possession  or 
ownership  of  the  partnership,  the  lien  which 
the  partners  had  is  lost  with  the  ownership  of 
the  property,  and  with  it  is  lost  the  quasi  lien, 
or  derivative  right  or  equity  of  a  creditor  to 
subject  the  property  to  the  payment  of  the  part- 
nership debts. 

In  Case  v.  Beavregard,  99  U.  S.  119  [25  L. 
ed.  870]  two  of  the  three  members  of  a  partner- 
ship sold,  and  by  separate  assignments  trans- 
ferred, their  interests  in  the  partnership  proper- 
ty to  private  creditors.  The  mterestso  assigned 
was  a  second  time  sold  and  assigned  to  other 
parties.  The  last  assignee  and  the  third  mem- 
ber of  the  original  firm  transferred  their  inter- 
est in  the  firm  property,  and  formed  a  oew 
partnership.  Upon  a  suit  by  a  creditor  to  sub- 
ject the  property  of  the  first  firm  to  the  pay- 
ment of  the  debts  of  the  original  firm,  the 
court  held  that  it  could  not  be  done,  as  the 
property  had  passed  out  of  the  ownership  and 
control  of  the  first  firm,  although  one  o£  its 
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membeis  had  an  interest  in  the  second  partner- 
ship. 

From  the  authorities  above  (and  many  others 
mi^btbe  added)  ^e  think  the  plaintiff  in  this 
actioD  had  no  lien  which  deprived  him  of  the 
right  to  an  attachment  against  the  partnership 
property  as  security  for  any  judgment  he 
might  obtain.  Drake  on  AttachmeDts,  §  571. 
says:  "When  the  partnership  has  been  dissolved 
by  the  death  of  one  or  more  partners,  leav- 
ing one  survivor,  it  is  considered  that,  as  the 
sole  surviving  partner  is  in  law  the  owner  of 
all  the  partnership  effects,  a  debt  due  to  the 


late  partnership  may  be  attached  in  an  action 
against  the  survivor." 

This  is  wbat  was  done  in  the  present  case; 
and  from  every  view  wo  have  been  able  to  take 
of  the  law  we  think  that  the  court  erred  in 
sustaining  the  motion  to  discharge  the  at- 
tachment. 

The  order  discharging  it  is  therefore  reversed 
and  the  cause  remanded,  with  directions  to  va 
cate  the  order  and  overrule  the  motion  to  dis 
charge  the  attachment 

Order  reverted,  and  cause  remanded. 

McConnell,  Ch.J.,  and  Baeh,  J.,  concur. 
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LTlie  provUdoa  of  the  Rhode  Island  Conr 
sttttfion,  art. 4,  •  17,  that abiU  ibrthe 
creation  of  a  corporation  except  for  re- 
Uglous,  etc.,  purposes,  shall  be  continued  until 
another  election  of  the  members  of  the  General 
AsBembly,  with  public  notice  of  the  pendency 
thereof.  Is  mandatory  and  must  be  substantially 
compiled  with. 

&  A  lonff  continued  legtalattve  conetruo- 
tioii  of  the  section  of  a  State  Constitution  requir- 
ing a  bill  for  the  creation  of  a  corporation  except 
for  certahd  purposes  to  be  continued  until  another 
election  of  members  of  the  General  Assembly, 
with  public  notice  of  its  pendency,  having  re- 
garded the  section  as  not  extending  to  public 
corporations,  and  the  section  having  originated 
in  fears  relating  to  private  corporations,  the 
court  regards  it  as  sufBciently  doubtful  whether 
such  section  relates  to  public  corporations  so 
that  it  will  not  declare  a  statute  creating  a  public 
corporation  unconstitutional  because  it  was  en- 
acted without  continuance  and  notice  under  that 
section. 

&A  statute   incorporating   a   district, 

whose  inhabitants  shall  have  the  same  benefits, 
immunities  and  reeponsibtlitles  as  the  several 
towns  hi  the  State  enjoy,  except  that  for  state 
and  national  elections  it  shall  be  merely  a  voting 
district  of  a  town  within  which  it  is,  is  not  uncon- 
stitutional as  depriving  the  inhabitants  of  rep- 
resentation in  the  Greneral  Assembly,  because  it 
is  represented  as  a  part  of  the  town  within  which 
it  to. 

(February  2, 1888.) 

P^ORMATION  in  thd  nature  of  quo  war- 
A  ranto  to  annul  the  charter  of  a  corporation. 
On  demurrer  to  information.  Demurrer  sue- 
iained. 

The  case  is  fully  stated  in  the  opinion. 

Mewn.  Ambrose  Feely  and  Georg^e  J. 
West,  for  respondent,  for  the  demurrer: 

Chapter  710  of  the  Public  Laws  is  constitu- 
tional because  the  word  corporation  as  used  in 
«ctioD  17  of  article  4  of  the  Constitution  of 
this  State  does  not  include  municipalities. 
Words  should  be  interpreted  in  the  sense  the 
people  use  them. 

Cooley,  Const.  Lim.  71. 

Therefore  "narrow  and  technical  reasoning 
is  misplaced  when  it  is  brought  to  bear  upon 
an  instrument  framed  by  the  people  themselves, 
3L.RA. 


for  themselves  and  designed  as  a  chart  upon 
which  every  man,  learned  and  unlearned,  may 
be  able  to  trace  the  leading  principles  of  gov- 
ernment." 

Cooley,  Const.  Lim.  72;  Oibbons  v.  Offden,  23 
U.  a  9  Wheat.  1  (6  L.  ed.  28);  Stuart  v.  Earn- 
%li<m,  66  111.  258;  Way  v.  Way,  64  111.  406; 
Settle  V.  Van  Evrea,  49  N.  T.  281;  Hale  v. 
Ecerett,  58  N.  H.  9. 

Towns,  cities  and  counties  are  not  included 
within  the  popular  meaning  of  the  word  cor- 
poralion.  They  are  technically  quasi  corpora- 
tions. • 

People  V.  Purdy,  2  Hill,  81;  People  v.  Morris, 
18  Wend.  836;  Cooley,  Const.  Lim.  pp.  296- 
298;  Cole  v.  East  Greenwich  Fire  Engine  Cc,  12 
R.  1. 203;  Bumford  Fourth  School  DisU  v.  Wood, 
18  Mass.  198. 

The  evil  which  was  feared  and  guarded 
against  was  an  indiscriminate  creation  of  pri- 
vate corporations.  Therefore,  such  a  construc- 
tion should  be  adopted  as  would  effectuate  the 
people's  wish. 

People  V.  Mtyrris,  18  Wend.  886;  People  v. 
Purdy,  2  Hill,  31. 

Section  17  of  article  4  of  the  Constitution  is 
directory  merely  to  the  Legislature. 

HiU  V.  Boyland,  40  Miss.  618;  St.  Louis  v. 
Foster,  52  Mo.  518;  McPherson  v.  Leonard,  29 
Md.  877;  MeClinch  v.  Sturffis,  73  Maine,  288. 
See  Miller  v.  State,  8  Ohio  St.  475;  Pirn  v. 
NichoUon,  6  Ohio  St.  176;  Washington  v.  Page, 
4  Cal.  888. 

Such  a  construction  of  section  17  of  article 
4  should  be  adopted  as  would  avoid  thedan^r 
of  unsettling  rights  and  liabilities  now  well  de- 
igned. 

Union  Co.  v.  Sprague,  14  R.  I.  452. 

Mr.  James  Tillinerl^ast,  for  the  State, 
contra, 

Durfee,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

The  question  presented  for  decision  is 
whether  chapter  710  of  the  Public  Laws,  passed 
March  22,  1888,  is  constitutional.  By  the  first 
section  of  said  chapter  a  portion  of  the  Town 
of  South  Kingstown,  therein  described,  "is  in- 
corporated into  a  district  bv  the  name  of  Nar- 
ragaosett,"  and  it  is  enactea  that  ''The  inhabit- 
ants thereof  shall  have  and  enjoy  the  like 
benefits,  liberties  and  immunities,  and  be  sub- 
ject to  the  like  duties  and  responsibilities,  as 
the  several  towns  in  this  State  generally  enjoy 
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and  are  subject  to,  except  as  is  hereinafter  pro- 
vided." It  is  provided  in  a  subsequent  section 
that '  'For  all  state  and  national  elections,  in- 
cluding that  of  senator  and  representatives  in 
the  General  Assembly,"  the  district  shall  be 
merely  a  voting  district  of  the  To^n  of  South 
Kingstown. 

The  bill  for  said  chapter  was  Introduced  into 
the  General  Assembly  in  March,  1888,  and  was 
parsed  March  22,  18c<8,  before  the  annual  elec- 
tion of  members  for  the  legislative  year,  which 
did  not  occur  until  April.  It  is  contended  for 
the  prosecution  that  the  chapter  is  void,  be- 
cause it  was  passed  without  compliance  with 
the  Constitution  of  the  State.    Art.  4.  §  17. 

Section  17  is  a  follows,  to  wit:  "Hereafter, 
when  any  bill  shall  be  presented  to  either  house 
of  the  General  Assembly  to  create  a  corpora- 
tion for  any  other  than  for  religious,  literary  or 
charitable  purposes,  or  for  a  military  or  tire 
company,  it  shall  be  continued  until  another 
election  of  members  of  the  (General  Assembly 
shall  have  taken  place;  and  such  public  notice 
of  the  pendency  tnereof  shall  be  given  as  may 
be  required  by  law." 

It  IS  contended  for  the  defense  that  the 
chapter  is  valid:  first,  because  said  section  17 
is  merely  directory,  and  not  mandatory:  second^ 
because  the  district  is  not  a  corporation  within 
the  meaning  of  the  word  as  used  tn  section  17. 

Judge  Cooley,  in  his  excellent  work  on  Con- 
stitutional Limitations,  expresses  the  opinion 
that  every  constitutional  direction  should  be  re- 
garded as  mandatory,  since  it  cannot  be  sup- 
posed that  rules  of  proceeding  would  be  pre- 
scribed in  a  Constitution  unless  they  were 
deemed  to  be  essential. 

Perhaps  this  view  may  be  too  strict  for  some 
cases,  where  a  rule  of  proceeding  is  merely  an 
incidental  or  subordinate  part  of  the  provision 
in  which  it  occurs.  The  rule  of  proceeding 
prescribed  by  section  17  is  not  a  subordinate 
part,  but  the  whole  of  it.  Doubtless  the  pur- 
pose is  to  notify  the  people  of  the  pendency  of 
the  bill,  and  give  them  an  opportunity  to  ex- 
press themselves,  according  as  they  may  like 
or  dislike  it,  m  the  election  of  the  new  mem- 
bers, and  thus  exert  an  influence  more  direct 
than  they  otherwise  could  upon  the  question 
of  its  enactment.  In  this  view  it  seems  to  us 
that  a  substantial  compliance  with  the  section 
must  be  regarded  as  essential  to  the  valid  en- 
actment of  any  bill  for  the  creation  of  any  cor- 
poration to  which  the  section  applies. 

A  proposition  to  amend  the  Constitution  by 
striking  out  section  17  was  submitted  to  the 
people  in  1876,  and  rejected,  a  considerable 
majority  of  the  votes  cast  being  against  it. 

Is  the  district  a  corporation  within  the  mean- 
ing of  the  word  as  used  in  section  17  ?  It  is 
indisputably  a  corporation,  and  must  be  held 
to  be  within  the  section,  unless  there  is  some 
sufficient  reason  for  holding  otherwise.  The 
contention  for  the  district  is  that  the  word, 
though  it  is  technically  comprehensive  enough 
to  include  public  corporations,  is  popularly 
used  to  signifv  only  private  corporations,  and 
was  so  used  m  section  17.  There  can  be  no 
doubt  that  the  word  is  frequently  so  used,  it 
being  assumed  that  it  will  be  understood  that 
it  is  so  used  in  the  absence  of  anything  to  show 
that  a  fuller  meaning  is  intended.  The  use  oc- 
curs not  only  in  conversation,  speeches,  news- 
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papers  and  public  documents,  but  even  in  the 
statute  book. 

In  Public  Statutes,  Revised  Laws,  chap.  27,. 
§  14,  it  is  enacted  that  *'  No  corporation,  other 
than  a  corporation  for  religious,  literary  or  char- 
itable purposes,  or  a  military  or  fire  company,. 
shall  be  organized  under  a  charter,  until  the 
petitionera  for  the  same  shall  pay  into  the  gen- 
eral treasury  for  the  use  of  the  State  ^lOO/" 
The  language  follows  that  of  section  17,  but  it 
has  not  been  held  to  cover  public  corporations. 

Chapter  162  is  entitled  ''Provisions  Respect- 
ing Corporations  in  General."  and  the  pro- 
visions, though  not  in  terms  limited  to  private 
corporations,  seem  to  be  intended  only  for  such 
corporations.  There  are  decisions  which  recog- 
nize such  a  use  of  words.  Street  and  sewer  as- 
sessments for  benefit  are  taxes,  but  they  have 
been  held  not  to  be  taxes  within  the  meaning 
of  the  word  as  used  in  leases,  charters  and  stat- 
utes.  Re  College  Street,  8  R.  I.  474;  BeaU  ▼. 
Pr<mdence  Rubber  Co,  11  R.  I.  381. 

The  Organic  Act  of  Washington  Territory 
authorizes  the  Legislative  Assembly  of  the  Ter- 
ritory to  confer  the  right  of  suffrage  on  "  citi- 
zens of  the  United  States  above  the  age  of 
twenty -one  yeara,"  and  the  Assembly  conferred 
the  right  on  such  citizens,  both  male  and  fe- 
male; but  the  supreme  court  of  the  Territory 
has  recently  decided  that  the  Assembly  had  no 
ixDwer  to  confer  it  on  women,  because  women» 
thouffh  technically  citizens,  are  not  citizens 
within  the  meaning  of  the  word  as  used  in  the 
Act.  Bloomer  v.  Todd,  8  Wash.  Terr.  699. 
See  also  Opinion  of  JwttieeB,  107  Mass.  604; 
Robinson's  Case,  131  Mass.  876. 

"  Every  constitution,"  it  has  been  said,  "has 
a  history  of  its  own,  which  is  likely  to  be  more 
or  less  peculiar,  and,  unless  interpreted  in  the 
light  of  this  historv  is  liable  to  be  made  to  ez> 
press  purposes  which  were  never  within  the 
minds  of  the  people  in  agreeing  to  it."  Per 
Cooley,  C%,  J.,  in  People  v.  Harding^  58  Mich. 
481. 

The  defendants  contend  further,  in  support 
of  their  views,  that  the  section  originated  in 
certain  jealousies  or  fears  in  regard  to  private, 
not  public, corporations.  The  fear  was  that  such 
corporations,  being  armed  with  large  powers 
and  extraordinary  franchises,  might  become, 
especially  if  multiplied  unduly,  dangerous  to 
the  Commonwealth.  This  fear  was  aggravated 
by  the  decision  in  the  Dartmouth  College  Cam 
[4  L.  ed.  629]. 

The  fear  was  specially  rife  in  regard  to 
banks.  The  meaner  report  which  we  nave  of 
the  proceedings  of  the  Convention  to  frame  the 
Constitution  shows  that  the  section  as  first  of- 
fered covered  onljr  '*  banking  companies  for 
the  purpose  of  issuing  notes  for  circulation.'" 
This  was  amended  so  as  to  include  *'all  banks.  "* 

A  motion  was  then  made  to  insert  railroad 
and  turnpike  corporations.  Some  members 
then  expressed  a  wish  to  have  all  corporations 
included,  except  religious,  charitable,  military 
and  fire  companies,  and  thereupon  the  section 
was  referred  and  subsequently  reported  in  its 
present  form,  and  adopted.  There  was  no 
mention  of  public  corporations. 

Public  corporations  are  not  obnoxious  to  the 
jealousies  and  fears  referred  to.  They  are  a 
part  of  the  machinery  of  government — ^mere 
modes  of  organization  by  virtue  of  which  the 
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people  of  a  city,  town  or  district  are  enabled 
the  better  to  perform  their  public  functions — 
and  they  may  be  changed  or  abolished  at  the 
will  of  the  I<egislature. 

"Thevcanbe  considered/'  aaya  CkaneelU^r 
Bland,  in  MeKim  v.  Odom,  3  Bland,  407,  417, 
"in  no  other  light  than  as  the  au^liaries  of 
the  government  of  the  Republic,  and  conse- 
quently as  the  secondary  and  deputy  trustees 
and  servants  of  the  people.  The  right  to  es- 
tablish, alter  or  abolish  such  corporations  seems 
to  be  a  principle  evidently  inherent  in  the  very 
nature  of  the  institutions  themselves;  since  all 
mere  municipal  regulations  must,  from  the 
nature  of  things,  he  subject  to  the  absolute 
control  of  the  government." 

There  is  nothing  aliunde  section  17  to  lead  to 
the  supposition  that  it  was  intended  to  extend 
to  such  corporations.  And  see  1  Dillon,  Mun. 
Corp.  §  30. 

It  may  be  remarked  further  that  corporate 
powers  are  frequently  conferred  upon  certain 
officers  or  ofBcial  bodies,  or  upon  certain  dis- 
tricts, for  public  purposes,  by  reason  whereof 
it  becomes  their  duty  to  exercise  the  powers  for 
those  purposes  in  the  same  manner  as  if  they 
were  public  corporations,  although  they  have 
not  been  incorporated.  Such  officers,  bodies  or 
districts  are  denominated  quasi  corporations. 

In  some  States  the  towns  and  counties  are 
quasi  corporations,  having  never  been  incorpo- 
rated or  declared  to  be  corporaUons  by  legisla- 
tive enactment.  Ang.  &  A.  Corp.  g§  18,  28, 
24. 

Doubtless  it  is  partly  because  of  the  fre- 
quency with  which  corporate  powers  are  so 
oonfened  for  public  purposes  that  it  does  not 
generally  occur  to  the  popular  mind,  when  cor- 
porations are  mentioned,  that  public  as  well  as 
private  corporations  may  be  meant. 

The  defendants  also  contend  that  the  Qeneral 
Aasemhly  has  in  practice  construed  the  section 
as  not  extending  to  public  corporations,  and 
that  the  court  ought  to  follow  its  construction, 
unless  it  is  palpably  erroneous.  The  General 
Assembly  has  passed  Acts  incorporating  such 
corporations,  sometimes  without  either  contin- 
uing the  Acts  or  giving  notice,  and  sometimes 
without  eiving  notice,  though  the  Acts  were 
continued.  Such  were  the  Acts  incorporating 
the  Towns  of  Pawtucket  and  East  Providence 
(A.  D.  1881);  the  Town  of  Woonsocket  (A.  D. 
1867);  the  Towns  of  Lincoln  and  North  Smith- 
field  (A.  D.  1871);  and  the  Westerly  Fire  Dis- 
trict (A.  D.  1870).  And  there  may  be  other 
Rich  unknown  to  us. 

Besides  these  there  are  numerous  school  dis- 
tricts which  have  become  bodies  corporate  un- 
der general  laws  dating  back  to  A.  D.  1845, 
and  which  cannot  be  regarded  as  literary  cor- 
porations, within  the  exceptions  to  section  17, 
without  great  laxity  of  construction. 

The  General  Assembly  has  always  had  its 
■hare  of  learned  lawyers,  and  expierienced 
legislators;  and  it  cannot  be  supposed  that  these 
omissions  were  so  many  times  repeated  by 
mere  inadvertence,  especially  as  it  does  not  ap- 
Pnrthat  section  17,  as  it  applies  to  private 
corporations,  has  ever  been  disregarded.  The 
Act  hv  which  the  Towns  of  Pawtucket  and 
JMst  Providence  were  incorporated  was  a  part 
at  the  settlement  of  the  eastern  boundary  ques- 
tion, in  which  the  late  Honorable  Thomas  A. 
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Jenckes  and  the  late  Honorable  Charles  S. 
Bradley  acted  as  counsel. 

There  are  cases  which  give  to  the  word  cor- 
poration the  narrowest  signification  which  the 
defendant  contends  for,  even  when  used  in  a 
State  Constitution.  The  Constitution  of  Ten- 
nessee contains  the  following  provisions,  to 
vrit:  "No  corporation  shall  be  created,  or  ita 
powers  increased  or  diminished  bv  special  laws; 
but  the  General  Assembly  shall  provide  by 
general  laws  for  the  organization  of  all  corpo- 
rations hereafter  created,  which  laws  may  at 
anytime  be  altered  or  repealed;  and  no  such 
alteration  or  repeal  shall  interfere  with  or  de- 
vest rights  which  have  become  vested." 

In  jSate  v.  WiUon,  12  Lea,  246,  the  question 
was  whether  this  provision  extended  to  public 
corporations,  and  the  Supreme  Court  of  Ten- 
nessee held  that  it  did  not,  and  so  held  not- 
withstanding it  appeared  that  in  the  constitu- 
tional convention  a  motion  was  made  to  limit 
it  to  private  corporations,  and  was  rejected. 
"Whatever  may  have  been  the  motive  of  this 
action,"  says  the  court,  "we  are  constrained 
to  hold  that  the  section  itself  as  adopted  by  the 
people,  only  applies  to  private  corporations."^ 
See  also  BaUentine  v.  Pulaski,  15  Lea,  638; 
Luehrman  v.  Skdby  Co.  Taxing  Dist.  2  Lea,425. 

The  argument  for  the  prosecution  is  that  the 
language  of  section  17  is  limited  only  by  the 
speciflS  exceptions  and  the  court  has  no  right 
to  impose  any  other  limitations;  that  it  must 
be  presumed  that  the  f ramers  of  the  section 
knew  that  it  was  broad  enough  to  include  pub- 
lic as  well  as  private  corporations,  and  that  it 
must  therefore  be  further  presumed  that  they 
intended  to  have  it  include  them. 

It  is  also  argued  that,  contedin^  that  the 
section  originated  in  feelings  and  fears  which 
related  only  to  private  corporations,  it  does  not 
follow  that  it  was  not  considered  that  the  sec- 
tion could  be  extended  with  salutary  effect  to 
public  corporations  since  the  creation  of  such 
corporations  often  interests  and  affects  people 
personally  as  well  as  politically,  and  the  peo- 
ple specially  affected  thereby  may  have  views 
and  sentiments  upon  which  they  desire  to  be 
heard,  and  upon  which  it  may  be  wise  that 
they  should  be  heard  or  represented. 

The  prosecutor  cites  the  case  of  Purdy  v. 
PeopU,  4  Hill,  884.  The  question  in  that  case 
was  whether  the  provision  of  the  Constitution 
of  the  State  of  New  York,  that  "The  assent  of 
two  thirds  of  the  members  elected  to  each 
branch  of  the  Legislature  shall  be  requisite  to 
every  bill  creatine,  continuing,  altering  or  re- 
newing any  boay  politic  or  corporate,"  ex- 
tended to  public  corporations. 

The  question  was  raised  before  the  supreme 
court  of  the  State  in  the  earlier  case  of  People 
V.  Morris,  18  Wend.  825,  and  was  decided  in 
the  negative.  Nelson,  J.,  afterwards  Chief  Jus- 
tice of  the  court,  and  still  later  one  of  the  Jus- 
tices of  the  Supreme  Court  of  the  United  States, 
delivering  the  opinion.  The  ground  of  decis- 
ion was  that  when  the  New  York  Constitution 
was  adopted  the  multiplication  of  certain  cor- 
porations was  regarded  as  a  serious  danger,  and 
that  the  only  purpose  was  to  impose  a  salutary- 
check  upon  it.  And  see,  to  same  effect.  People 
v.  New  York,  25  Wend.  680;  and  per  Chancellor 
Walworth,in  Warner  v.  Bftjr«,23Wend.l08, 126. 

In  People  v.  Purdy,  2  Hill,  31,  the  question 
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again  comes  before  the  supreme  court.  (Nel- 
son, GK  J.,  and  Bronson  and  Co  wen,  JJ,) 
Nelson,  Ch,  </.,  adhered  to  his  former  opinions. 
Cowen,  J.,  concurred  with  him  in  decision,  but 
on  another  ground,  and  Bronson,  J.,  delivered 
a  powerful  dissenting  opinion. 

The  case  was  taken  to  the  court  of  errors 
(being  the  case  cited  above  as  Purdy  v.  Pecyple, 
4  UilT,  384),  and  there  the  decision  of  the  su- 
preme court  was  reversed.  It  was  tried  in  the 
court  of  errors  before  the  President  of  the 
Senate  {Chancellor  Walworth)  and  twenty-two 
Senators.  The  vote  was  thirteen  for,  and  elev- 
en against,  reversal,  the  President  and  the 
Chancellor  voting  with  the  minority. 

The  decision  settled  the  question  affirmatively 
for  New  York,  but  it  may  be  doubted  whether 
the  weight  of  authority,  taking  the  case  alto- 
gether, was  not  the  other  way.  However  that 
may  be,  the  New  York  Cases  differ  from  the 
case  at  bar  in  this:  that  in  them  the  language 
was,  * 'any  body  politic  or  corporate,"  and  there 
was  no  claim  that  that  phrase  had  come  to  sig- 
nify in  common  parlance  simply  private  cor- 
porations. On  the  contrary,  the  words  have  a 
technical  ring  about  them,  and  the  vfiotd. politic, 
especially,  whatever  its  legal  signification, 
would  be  likely  to  suggest  to  the  popular  ear 
a  public  or  political  body  corporate;  and,  in 
interpreting  a  constitution  the  question  is  not  so 
much  how  was  it  understood  by  its  f  ramers,  as 
how  was  it  understood  by  the  people  adopting  it. 

Moreover.  Jvdge  Bronson  states  in  his  opin- 
ion that  when  the  provision  was  before  the  New 
York  Constitutional  Convention,  attention  was 
drawn  to  the  fact  that  it  was  broad  enough  to 
include  public  corporations,  and  that  an  amend- 
ment was  proposed  to  limit  its  scope,  but  was 
not  accepted. 

The  prosecution  cites  cases  decided  under 
the  Constitutions  of  Ohio,  Kansas,  and  Ne- 
braska. Those  Constitutions  severally  declare 
that  *'the  Legislature  shall  pass  no  special  Act 
conferring  corporate  powers;"  and  the  cases 
cited  hold  that  special  Acts  conferring  new  or 
further  powers  on  public  corporations  are 
within  the  provision.  In  each  oi  the  Constitu- 
tions the  provision  occurs  in  an  article  entitled 
"Corporations."  consisting  of  several  clauses, 
one  of  which  declares  that  "Provision  shall  be 
made  by  general  law  for  the  organization  of 
cities,  towns  and  villages,"  thus  showing  that 
pubUc  corporations  were  within  the  purview 
of  the  article. 

Doubtless  one  purpose  was  to  prevent  the 
struggle  of  individual  corporations  for  special 
powers,  and  the  danger  of  corrupt  legislation 
incident  thereto;  but  there  seems  likewise  to 
have  been  still  another  purpose,  namely:  to 
save  the  law  of  corporations  from  the  disorder, 
complexity  and  uncertainty  which  such  spec- 
ial legislation,  if  permitted,  is  sure  to  intro- 
duce; and  this  is  a  purpose  which  is  appropriate 
to  public  as  well  as  private  corporations.  State 
V.  Cincinnati,  20  Ohio  St.  18,  34,  85. 

But,  notwithstanding  these  reasons  for  the 
construction,  when  the  question  came  up  in 
Commercial  National  Bank  v.  Jola,  2  Dill.  358, 
before  Judge  Dillon,  author  of  the  treatise  on 
Municipal  Corporations,  in  the  United  States 
Circuit  Court,  that  eminent  jurist,  though  be 
held  himself  bound  by  the  state  decisions,  re- 
3  L.  R.  A. 


marked  that  it  mi^ht  admit  of  some  discussioD 
whether  the  provision  was  designed  to  apply 
to  municipal  corporations,  if  the  question  were 
res  nova. 

In  this  conflict  of  argument  and  decision  it 
will  be  good  to  consider  what  the  rule  is  which 
the  courts  observe  in  deciding  whether  a  stat- 
ute is  constitutional  or  not.  The  question  of 
constitutionality  is  distinct  from  the  question 
whether  a  statute,  in  its  operation  as  a  law,  is 
likely  to  work  well  or  ill—the  latter  question 
being  a  purely  legislative  question,  with  wluch 
the  courts  have  no  concern. 

The  courts  concede  to  Stale  Legislatures  a 
legislative  power  which  is  limited  only  by  the 
Constitution,  and  they  are  therefore  careful  not 
to  declare  a  statute  unconstitutional  until  they 
are  clear  that  it  is  so.  They  assume  that  the 
legislators,  being  bound  by  their  oaths  to  sup- 
port the  Constitution,  consider,  when  any  Act 
IS  proposed  for  passage,  whether  it  can  be  con- 
stitutionally passed,  and  do  not  vote  for  the  pas- 
sage of  it  until  every  doubt  has  been  quieted. 
In  this  view,  a  becoming  deference  to  the  Leg- 
islature inculcates  caution. 

"The  question  whether  a  law  be  void  for  its 
repugnancy  to  the  Constitution,"  says  Chief 
Justtce  Marshall,  "is  at  all  times  a  question  of 
much  delicacy,  which  ought  seldom,  if  ever, 
to  be  decided  in  the  affirmative  in  a  4oubtful 
case."  Fletcher  v.  Peck,  10  U.  S.  6  Cranch,  87, 
128  [3  L.  ed.  162]. 

The  rule  generally  laid  down  is  that  statutes 
should  be  sustained  unless  their  unconstitu- 
tionality is  clear,  beyond  a  reasonable  doubt 
A  reasonable  doubt  is  to  be  resolved  in  favor  of 
the  legislative  action,  and  the  Act  sustained. 
Cooley,  Const.  Lim.  182,  and  cases  cited. 

"Before  an  Act  is  declared  to  be  unconstitu- 
tional, it  should  clearly  appear  that  it  cannot 
be  supported  by  any  reasonable  intendment  or 
allowable  presumption."  People  v.  Orange  Co. 
17  N.  Y.  235,  241. 

"All  intendments  favor  constitutionality." 
Crowley  v.  State,  11  Oreff.  612. 

"Courts  will  approacn  the  question  with 
great  caution,  examine  it  in  every  possible  as- 
pect, and  ponder  upon  it  as  long  as  delibera- 
tion and  patient  attention  can  throw  any  new 
light  upon  the  subject,  and  never  declare  a 
statute  void  unless  the  nullity  and  invalidity 
of  the  Act  are  placed  in  their  judgment  beyond 
reasonable  doubt."  Be  Wellington,  16  Pick.  87, 
95.  per  Shaw,  Ch,  J. 

"it  is  but  a  decent  respect  due  to  the  wis- 
dom, the  integrity,  and  the  patriotism  of  the 
legislative  b<^  by  which  any  law  is  passed," 
says  Justice  Washington,  "to  presume  in  favor 
of  its  validity,  until  its  violation  of  the  Consti- 
tution is  proved  beyond  all  reasonable  doubt" 
Ogden  v.  Saunders,  25  U.  S,  12  Wheat  218. 
270  [6  L.  ed.  606]. 

Of  course,  if  courts  are  bound  to  be  thus 
careful,  where  a  single  statute  involving  the 
doubt  has  been  passed,  it  behooves  them  to  be 
still  more  careful,  if  possible,  after  several  such 
statutes  have  been  passed  from  time  to  time  by 
different  Legislatures,  without  either  question 
or  protest  A  long  continued  legislative  con- 
struction is  entitlS  to  great  weight  with  the 
courts,  if  not  clearly'erroneous. 

If  it  were  permitted  to  us  to  construe  section 
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17  without  regard  to  the  action  of  the  General 
Asaembly,  we  should  probably  give  to  the 
word  eorporaUon  its  broad  generic  meaning, 
but  we  should  do  so  not  without  some  doubt 
whether,  in  so  doing,  we  were  not  making  the 
flection  more  comprehensiye  than  it  was  in- 
tended to  be.  We  cannot  construe  the  section 
without  regard  to  the  action  of  the  Oeneral 
Assembly;  and  of  course  the  respect  due  to  the 
action  of  that  body  increases  the  doubt  which 
we  should  have  felt  independently  of  it.  If 
the  Act  incorporating  the  defendant  district  be 
uncoDstitutional,  so  likewise,  it  would  seem, 
.are  the  Acts  incorporating  the  aforenamed 
towDB  and  fire  districts;  and,  though  it  is  true 
that  the  court  cannot,  consistently  with  its 
daty,  refuse  to  recognize  a  violation  of  the 
Oonstitution,  where  the  violation  is  plain,  still 
in  cases  of  doubt  the  question  of  consequences  is 


not  to  be  ignored.  Cooley,  Const.  Lim.  07, 
69. 

It  seems  to  us  that  there  is  at  least  a  reason- 
able doubt,  if  not  something  more,  and  that, 
all  things  considered,  it  is  not  our  duty  to  de- 
clare the  Act  incorporating  the  defendant  cor- 
poration unconstitutional  because  it  was  enacted 
without  continuance  and  notice  under  section  17. 

The  prosecutor  contends  further  that  the 
Act  is  unconstitutional  because  it  is  in  effect 
an  attempt  to  create  a  town  without  giving  it 
the  representative  which  the  Constitution  se- 
cures to  towns,  in  the  General  Assembly.  We 
are  not  satisfied  that  this  point  is  tenable.  The 
district  is  within  the  Town  of  South  Kings- 
town, and  is  represented  in  the  General  As- 
sembly as  a  part  of  it. 

Demurrer  sustained  and  in/armaiion  dis- 
missed. 


MISSOURI  SUPREME  COURT. 
Amanda  STANDIFORD  et  al.,  Bespts., 

V. 

WUliam  S.  8TANDIF0RD  et  cU.,  Appts. 


(....Mo ) 

I>eed;  delivery.  Where  a  man  who  had  for 
months  considered  the  matter,  and  consulted 
with  friends,  declarinflr  bis  intention  to  ooavey 
lands  to  his  minor  son,  executed  a  deed  and  de- 
livered it  to  a  neighbor  sayinff  to  him:  '*You  take 
that  deed  and  file  it  for  record,'*  and  on  the  lat- 
ter*8  suggestion  not  to  file  it  just  then  he  re- 
sponded: ''You  take  that  deed  and  keep  it  safely,** 
without  either  adopting  the  suggestion  that  the 
recording  should  be  postponed  or  intimating  any 
change  in  his  purpose,  or  any  desire  that  the  deed 
should  be  held  subject  to  his  order  or  control,— 


the  delivery  of  the  deed  must  be  held  to  have 
been  absolute  at  that  time,  and  a  subsequent  fil- 
ing for  record,  whether  before  or  after  the 
father's  death,  to  be  merely  th&oonsummation  of 
the  delivery  to  the  son  as  of  the  date  of  the  de- 
livery to  the  neighbor  in  trust. 


(February  4, 1889.) 

APPEAL  by  defendants,  from  a  judgment  of 
the  Circuit  Court  of  Buchanan  County  in 
favor  of  plaintiffs  in  an  action  to  set  aside  cer- 
tain deeds.     Reversed. 

The  facts  are  fully  stated  in  the  opinion  of 
the  court. 

Messrs.  Anderson  Sb  MeCormaek,  S*  C. 
W(M>dson  and  Woodson  A  Woodson*  for 
appellants: 


NOTB.— Deed;  delivery  of. 

The  delivery,  or  something  which  is  legally  the 
eqoivalent  of  a  delivery,  is  as  indispensable  as  the 
signature  of  the  grantor,  or  any  other  formality 
which  is  required  to  impart  validity  to  the  deed  as 
a  solemn  instrument  of  title.  Vaughan  v.  Qod- 
num,  M  Ind.  191;  Fitzgerald  v.  Goff,  99Ind.  28;  Quick 
T.  Ifilligan,  6  West.  Rep.  888, 106  Ind.  419;  Stone  v. 
IVench,  87  Kan.  145;  Fain  v.  Smith,  14  Oreg.  62; 
Scobey  v.  Walker.  12  West.  Kep.  922, 114  Ind.  254. 

Delivery  may  be  either ''actual"— that  is  by  doing 
something  and  saying  nothing— or  "verbal"— that 
is  by  saying  something  and  doing  nothing;  or  it  may 
be  by  both.  Dwinell  v.  Bliss,  2  New  Eng.  Uep,  806, 
»  Vt  353;  2  Washb.  Beal  Prop.  W8;  3  Washb.  Real 
Prop.  4th  ed.  28^  Fain  v.  Smith.  14  Oreg.  82. 

It  1b  not  necessary,  to  constitute  a  delivery  of  a 
deed,  that  there  should  be  an  actual  manual  deliv- 
ery; if  it  is  BO  disposed  of  as  to  evince  clearly  the 
intention  of  the  parties  that  It  should  take  elfect  as 
a  conveyance,  it  is  a  sufBcient  delivery.  Gonlan  v. 
Graoe,  36  Minn.  276. 

Intention  is  necessary  to  the  delivery  of  a  deed, 
and  must  exist  in  the  minds  of  the  parties,  evidenced 
by  words  or  acts.  Hill  v.  MoNichoi,  6  New  Bng. 
Bep.  445,  80  Maine,  208;  Weber  v.  Christen,  0  West. 
Bep.  790, 121  DL  91. 

This  latent  is  to  be  gathered  from  the  conduct  of 
tte  parties,  particularly  of  the  grantor,  and  from 
the  surrounding  circumstances.  Weber  v.  Chris- 
ten, 9  Wwt.  Rep.  790, 121  Dl.  91. 

Delivery  depends  on  the  grantor^s  intention. 
Oohi  V.  Coin,  24  8.  C.  697;  Fain  v.  Smith,  14  Oreg.  82; 
Stevens  v.  Castel.  6  West.  Rep.  724,  68  Mich.  HI; 
Dwineli  V.  Bliss,  2  New  Eog.  Rep.  606,  68  Vt  868. 


Where  a  deed  has  passed  from  the  dominion  of 
the  grantor  its  delivery  will  be  presumed;  but  if  it 
remain  with  the  grantor  theenti^  of  proving  deliv- 
ery rests  with  the  party  claiming  under  it.  Miller 
V.  Eshleman  (Pa.)  5  Cent.  Rep.  172. 

To  constitute  a  delivery,  the  grantor  must  part 
with  the  possession  of  the  deed,  or  the  right  to  re- 
tain it.  Younge  v.  Ouilbeau,  70  U.  S.  8  WalL  636  (18 
L.  ed.  262). 

A  deed  need  not  necessarily  be  delivered  directly 
to  the  grantee  himself.  If  it  has  passed  beyond  the 
control  of  the  srantor  by  his  own  act,  accompanied 
with  declarations  that  it  is  delivered  for  the  use  and 
benefit  of  the  grantee,  it  has  the  same  effect  in  the 
hands  of  the  custodian,  though  a  stranger,  as  if 
delivered  to  the  party  beneficially  entitled.  Bck- 
man  v.  Eckman,  55  Pa.  269, 275;  Jones  v.  Swayse,  42 
N.  J.  L.  279. 

That  the  delivery  of  a  deed  to  a  third  person,  for 
the  benefit  of  the  grantee,  is  valid,  see  Ruggles  v. 
Lawson,  18  Johns.  286;  Tooley  v.  Dibble,  2  Hill,  641; 
Gtoodell  V.  Pierce,  2  Hill,  669;  Squires  v.  Summers, 
85  Ind.  252;  Fain  v.  Smith,  14  Oreg.  82;  Olmstead  v. 
Smith,  8  West.  Rep.  265,  87  Mo.  602;  and  it  is  effect- 
ual to  pass  title  as  of  the  time  of  the  delivery.  Ball 
V.  Foreman,  37  Ohio  St.  133. 

A  conveyance,  given  to  an  agent  for  transmission 
to  the  grantee  vested  the  title  in  the  grantee  forth- 
with, though  ignorant  of  the  transaction.  Mark^s 
App.  85  Pa.  231;  Read  v.  Robinson,  6  Watts  &  S. 
829;  Collins  v.  Mckee  (Pa.)  5  Cent.  Rep.  179. 

Parol  evidence  is  admissible  to  pro ve  delivery  of 
a  deed.  Coin  v.  Coin,  24  S.  C.  697;  Robinson  v. 
Robinson,  2  West.  Rep.  849,  116  111.  260;  TeUer  v. 
Brower,  14  Oreg.  405. 
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In  Huey  v.  Htiey^  65  Mo.  ©90,  the  court  says: 
'*Had  the  deed  beeu  delivered  to  some  third 

SartY,  with  instructions  to  deliver  it  after  his 
eath,  if  not  previously  recalled,  there  would 
have  been  some  act  In  his  life  to  which  the  de- 
livery by  such  person,  after  his  death,  could 
perhaps  relate." 

The  assumption  is  unwarranted  by  the  facts 
that  the  irrantor  intended,  by  directing  a  suspen- 
sion of  t^e  recordation  of  the  deed,  to  exercise 
future  control  over  it. 

Carter  v.  Mills,  30  Mo.  489;  Bdden  v.  Ca/rter, 
4  Day,  d6;  Foley  v.  Hmoard,  8  Iowa,  60;  Hay- 
nard  v.  Maynard,  10  Mass.  458,  foot  note; 
Jackson  V.  Phtpps,  12  Johns.  421. 

There  may  be  instances  where  the  convey- 
ance would  operate  as  a  deed,  even  though  it 
was  not  parted  with  by  the  person  executing 
it,  so  desirous  are  the  courts  to  give  effect  to 
the  clear  intention  of  the  grantor. 

Martindale,  Conv.  178;  Bryan  v.  Wa$7i,  7  III. 
567;  Fonblanque,  Eq.  307-818;  Newton  v.  Bea- 
Ur,  41  Iowa,  834;  Walker  v.  Walker,  42  111. 
811. 

Where  a  father  voluntarily  makes  a  deed  to 
his  son,  and  does  not  deliver  it,  but  their  subse- 
quent conduct  is  such  as  to  show  that  both  of 
them  consider  the  deed  as  having  been  effect- 
ually executed  for  the  purpose  or  passing  title, 
no  delivery  is  necessary. 

Masterson  v.  C/teek,  28  111.  76,  4  Kent,  Com. 
455;  8taw  v.  JfiUer,  16  Iowa,  464;  Souwrbye  v. 
Arden,  1  Johns.  Ch.  251;  Jaquea  v.  Methodist 
Epis.  Church,  17  Johns.  648,  677;  8mith  v. 
Jfoar<5.  4  N.  J.  Eq.  487. 

Where  the  circumstances  show,  unmistak- 
abljr,  that  one  party  intended  to  devest  himself 
of  title,  and  to  invest  the  other  with  it,  delivery 
will  be  considered  complete,  though  the  instru- 
ment still  remains  in  the  hands  of  the  grantor. 

Ruekman  v.  Ruekman,  82  N.  J.  Eq.  259; 
Cannon  v.  Cannon,  26  N.  J.  Eq.  819;  Smith  v. 
Moore,  4  N.  J.  Eq.  487;  Woodward  y.  Woodward, 
8  N.  J.  Eq.  784;  Crawford  v.  B^holf,  1  N.  J. 
*  Eq.  467;  Shep.  Touch.  58;  McCoy  v.  HiU,  2 
Litt.  (Ky.)  875;  Burke  v.  Adams,  80  Mo.  511, 
612. 

To  constitute  a  delivery  of  a  deed,  by  plac- 
ing it  in  the  hands  of  a  third  party,  it  must  be 
done  with  the  intent,  on  the  part  of  the  grantor, 
that  it  should  take  effect  as  his  deed,  m  favor 
of  the  grantee. 

Inlom  V.  Qm,  6  T.  B.  Mon.  (Ky.)  78;  Ham- 
merslough  v.  Cheatham,  84  Mo.  20;  Turner  v. 
Carp^ter,  88  Mo.  886,  middle  of  page. 

What  Dick  subsequently  said  cannot  change 
the  previous  absolute  delivery  of  the  crantor. 

Parsons  v.  Parsons,  45  Mo.  268,  269. 

Messrs,  Doniphan  9b  Reed,  R.  P.  C. 
Wilson  and  James  W.  Cobnm.  for  re- 
spondents: 

The  grantor  did  not  surrender  possession  of 
the  deed,  but  retained  it  under  his  own  control 
and  subject  to  his  order.  His  dominion  over 
the  land  ^as  still  complete  and  perfect  and 
there  was  no  delivery  of  the  deed. 

Huey  V.  Huey,  65  Mo.  694;  Hammerslough 
V.  Cheatham,  84  Mo.  19. 

To  make  the  delivery  to  a  stranger  effectual, 
the  intention  with  which  the  delivery  is  made 
must  be  expressed  at  the  time. 

Tiedeman.  Real  Prop.  §  814;  Chureh  v.  Oil- 
J^PL,  15  Wend.  656;  Souverbye  v.  Arden,  1 
^  A. 


Johns.  Ch.  255;  Maynard  v.  Maynard,  10  Mass. 
456;  Tibbais  v.  Jacobs,  81  Conn.  428;  Folk  v. 
Varu,  9  Rich.  Eq.  303;  MiteheU  v.  Ryan,  3 
Ohio  8t.  377;  Cecil  v.  Beaver,  28  Iowa.  241. 

So  long  as  the  deed  is  within  the  control  of 
the  grantor  and  subject  to  his  authority,  it  can- 
not be  held  to  be  delivered. 

PruUman  v.  Baker,  30  Wis.  644;  PhilUpsY, 
Houston,  5  Jones,  L.  302;  DeardorffY.  Fores- 
man,  24  Ind.  481,  5  Am.  Law  Reg.  N.  8.  545; 
Cook  V.  Brown,  84  N.  H.  476;  JofinMon  v.  Far- 
ley, 45  N.  H.  605;  Brecard  v.  Neely,  2  Sneed 
(Tenn.)  164;  Duei-  v.  Jam£s,  42  Md.  492;  Byars 
V  Spencer,  101  HI.  429;  13  Cent.  L.  J.  222;  14 
Cent.  L.  J.  97,  98;  Hammerstough  v.  Ohea^ 
tham,  84  Mo.  13;  Phillips  v  PhiUips,  60  Mo. 
603. 

The  deed  must  be  delivered  during  the  life- 
time of  the  grantor.  A  delivery  after  his  death 
will  have  no  effect. 

Tiedeman,  Real  Prop.  §  812;  Shaenberoer  v. 
Zook,  84  Pa.  24;  Jackson  v.  Leek,  12  Wend. 
107;  Jackson  Y.  Phipps,  12  Johns.  421;  Fi»her 
V.  HaU,  41  N.  T.  423;  Fay  v.  Richardson,  7 
Pick.  91;  Woodbury  v.  Fisher,  20  Ind.  388; 
Wiggins  v.  Lusk,  12111.  182;  MUUr  v.  Physiek, 
24  Ark.  244;  Jacobs  v.  Alexander,  19  Barb.  243; 
SHlweil  V.  Hubbard,  20  Wend.  44;  Prtitsman 
V.  Baker,  30  Wis.  644. 

Brace*  J,  delivered  the  opinion  of  the 
court: 

On  the  9th  day  of  January,  1878,  Dodson 
Standiford,  deceased,  being  in  feeble  healthy 
made  a  deed  to  his  son.  the  defendant  William 
Selgel  Standiford,  then  aged  about  sixteen 
years,  to  a  tract  of  land  containing  108  acxes^ 
situate  in  Platte  County,  on  which  he  with  his 
wife,  the  plaintiff  Amanda,  and  his  said  son 
were  then  residing,  in  which  his  wife  did  not 
unite,  and  delivered  it  to  one  Hezekiah  Dick. 
In  the  following  August  he  died,  and  within 
twenty  days  after  his  death,  the  said  Dick  tiled 
the  deed  in  the  office  of  the  recorder  of  deedft 
of  said  county,  and  the  same  was  recorded. 

At  the  time  the  deed  was  made,  the  other  chil- 
dren of  the  grantor  were  grown  and  had  left  the 
homestead.  William  8.  and  his  mother  contin- 
ued to  reside  together  on  the  premises  from  the 
time  the  deed  was  made  until  the  17tb  of  Jaly» 
1883,  when  he  sold  and  conveyed  his  interest  m 
the  land  to  Ephraim  B.  Worth,  the  other  defend- 
ant herein,  for  the  sum  of  $2,500  cash.  In 
September,  1883,  this  suit  was  instituted  by  his 
mother,  the  said  Amanda,  and  the  other  plaiDt- 
iffs,  who  are  the  children  and  descendants  of 
deceased  children  of  the  said  Dodaon,  other  than 
the  said  William  S.,  in  which  they  seek  to  set 
aside  the  deed  from  Dodson  to  his  son,  and  the 
deed  from  the  soq  to  the  said  Worth,  on  the 

? [round  "that  the  said  deed  from  Dodson  Standi- 
ord  to  his  son  William  S.  Standiford  was  a  deed 
of  gift;  that  said  deed  was  never  delivered  to  the 
said  William  S.  Standiford,  nor  to  anvone  for 
him;  that  said  deed  was  intended  to  be  delivered 
to  the  said  William  S.  Standiford  after  the  death 
of  the  said  Dodson  Standiford,  and  to  take 
effect  after  his  death  only,  as  a  will;  and  that 
the  deed  was  not  recorded  until  after  his  said 
death — of  all  of  which  the  defendants  were  at 
the  time  aware." 

The  controlling  question  in  the  case  is,  Waa 
the  deed  from  the  rather  to  the  son  in  oontem- 
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platioD  of  law  delivered  in  the  lifetime  of  the 
father?  While  there  is  a  coDflict  of  teatimoDy 
in  some  particulars  between  the  several  wit- 
Desses  interested,  and  otherwise,  who  testiHed 
in  the  case,  the  whole  testimony  tends  to  sup- 
port and  confirm  that  of  Mr/ Dick,  who  be- 
came the  deposilfM'y  of  the  deed,  and  who  was 
called  as  a  witness  by  the  plantiffs;  and  there 
can  be  no  doubt  that  his  testimony,  in  connec- 
tion with  that  of  Mr.  Woodson,  another  intel- 
ligent and  disinterested  witness  called  for  the 
defendants,  presents  a  connected  and  truthful 
statement  of  all  the  material  facts  bearing  upon 
the  question. 

Mr.  Dick  testified  substantially  as  follows: 
"Before  the  execution  of  this  deed,  I  had  a  con- 
versation with  Mr.  Btandiford  about  executing 
it.  It  was  in  February  or  March,  1877.  He 
and  I  were  sitting  on  a  log  on  some  land  I  pur- 
chased from  him.  The  first  time  he  had  any 
such  notion  in  his  head,  he  said,  'I  am  goin^ 
to  deed  this  land  I  have  here  to  Seigel,*  ana 
sud,  'I  have  been  told  bv  some  parties  that  I 
can't  make  a  valid  deed  unless  I  have  other 
lands  left,  and  I  want  to  know  what  you  think 
about  it.'  I  said,  'You  can't  deed  the  land 
away  at  the  expense  of  your  creditors;  but  it 
doesn't  make  any  difi'erence  whether  you  have 
any  other  land  left  or  not.  That  will  not  in- 
validate the  deed.'  Then  he  says  to  me,  'The 
first  lime  you  go  to  Platte  City,  I  want  you  to 
consult  Steve  Woodson.  Ask  him  whether  I 
can  make  a  valid  deed  to  this  land  unless  I 
have  any  other  land  or  not.'  I  said,  'It  is  un- 
necessary at  all;  but  for  your  satisfaction  I 
will  do  so.'  Shortlv  after wwtis  I  got  Mr.  Wood- 
son's opinion  in  the  matter,  and  conveyed  the 
same  to  Mr.  Standiford,  which  was  the  same 
as  my  own  opinion,  which  seemed  to  satisfy 
him,  and  I  never  heard  anything  more  of  it  un- 
til a  day  or  so  before  he  made  the  deed,  when 
he  notified  me  that  he  was  going  to  make  me  a 
deed,  also  one  to  his  son,  and  wanted  me  to  be 
present  ...  I  was  there  the  morning  the  deed 
was  made;  was  notified  by  Mr.  Standiford  to 
be  there,  probably  the  day  before,  to  be  there 
on  that  occasion;  that  he  was  going  to  make  a 
deed  to  me  for  land  I  had  bought  that  he  had 
never  deeded  to  me.  And  he  said,  'I  want  vou 
to  be  there  on  that  morning.'  Accordiogly  I 
went.  The  deed  was  made  and  acknowledged, 
and  my  recollection  is  that  it  was  left  lying  on 
the  table.  I  stayed  there  some  little  time. 
The  old  man  motioned  tome,  and  said,  'Squire, 
you  take  that  deed,  and  file  it  for  record.'  I, 
havmg  a  motive  in  view,  says  to  him,  'Uncle 
D.,  I  don't  believe  that  I  would  have  it  filed  for 
record,  or  put  on  record,  at  the  present  time. 
You  may  get  well,  and  live  some  time.  You 
are  not  making  much  money,  and  you  may 
have  occasion  to  sell  off  a  scrap,  or  something 
of  that  kind,  or  the  income  from  the  land,  and 
need  it  to  live  on.'  He  said,  'You  take  that 
deed,  and  keep  it  safely.'  Says  he,  'There  are 
parties  who  come  about  the  house'—or  persons 
about  the  house,  I  don't  recollect  which — 'that 
if  they  come  across  it  would  likely  make  way 
with  it,  and  I  am  not  able  to  be  up  and  around.' 
And  I  carried  it  away,  and  don't  think  anyone 
ever  saw  it  after  it  was  given  to  me.  He  told 
me  to  take  it.  I  don't  think  it  was  handed  to 
me  by  anyone.  No  person  ever  saw  it  until 
4ihout  twenty  days  after  his  death.  I  took  it 
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to  Platte  City,  and  filed  it  for  record.  He  did 
not  tell  me  that,  at  his  death,  he  wanted  the 
deed  filed  for  record,  or  anything  of  that  kind; 
but  then  that  was  the  impression  left  upon  my 
mind.  It  was  my  impression  that  the  deed 
was  to  8ro  on  record  as  soon  as  he  died,  and 
that  impression  was  made  from  the  fact  that  he 
first  stated  to  me  to  record  the  deed." 

8.  C.  Woodson  testified:  "Mr.  Dick  first 
spoke  to  me  about  what  Mr.  Standiford  wanted 
to  do,  and  some  time  in  the  fall  or  winter  of 
1677  I  was  up  at  Edgerton,  and  saw  Mr.  Stand- 
iford, and  he  told  me  that  he  had  an  idea  that 
he  wanted  to  give  his  son  William  8.  the  land; 
and  he  asked  me  if  he  could  make  a  deed  to  it, 
and  convey  it  in  that  way,  and  I  told  him  'Yes, 
he  could  deed  the  land  to  bis  son;'  but  I  sug- 
gested the  propriety  of  making  a  will  and  giv- 
ing the  property  to  his  son  after  his  death. 
He  said  'No;  he  wanted  to  give  it  to  him  before 
his  death;'  and  he  said  there  was  so  much 
trouble  and  litigation  over  the  rest  that  he 
wanted  to  give  it  to  him  now,  before  his  death; 
that  his  other  children  were  grown,  aAd  edu- 
cated. This  conversation  was  in  the  fall  or 
winter  before  the  deed  was  made." 

To  make  a  deed  effective  there  must  be  a  de- 
livery, actual  or  constructive,  to  the  grantee, 
or  to  some  person  for  his  use,  during  the  life- 
time of  the  grantor.  Huey  v.  Huey,  66  Mo. 
689. 

Whether  a  deed  has  been  delivered  or  not  is 
mixed  question  of  law  and  fact,  dependent 
largely  upon  the  intention  of  the  parties. 

'The  rule  laid  down  bv  2  Greenieaf  on  Evi- 
dence, §  297,  is  that  "The  delivery  of  a  deedis 
complete  when  the  grantor  or  obligor  has  part- 
ed with  his  dominion  over  it,  with  intent  that 
it  shall  pass  to  the  grantee  or  obligee,  provided 
the  latter  assents." 

The  assent  of  a  minor  child,  to  whom  a  deed, 
beneficial  to  him,  is  made,  will  always  be  pre- 
sumed.    Hvey  V.  Uiiey,  supra. 

Tobin  V.  Bass,  85  Mo.  654,  disposes  of  the 
proviso,  and  there  is  no  question  in  this  case 
that  the  father  intended  that  the  deed  should 
pass  to  his  son. 

"The  application  of  the  remainder  of  the  rule 
cannot  be  much  assisted  by  adjudicated  cases. 
Each  case  must  stand  on  its  own  peculiar  facts. 
It  may  be  actual  or  constructive,  by  word  or 
act,  to  the  grantee  directly,  or  to  another  for 
him;  and  a  delivery  may  sometimes  be  made 
without  the  grantor  parting  with  the  custody 
of  the  instrument.  It  is  sufficient  if,  after  the 
grantor  has  signed,  sealed  and  acknowledged 
the  deed,  he  makes  some  disposition  of  it  from 
which  it  clearly  appears  that  he  intended  that 
the  instrument  should  take  effect  as  a  convey- 
ance, and  pass  the  title."  Tobin  v.  Bass,  su- 
pra; Burke  v.  Adams,  80  Mo.  605;  Covlan  v. 
Orace,  86  Minn.  276. 

In  Tobin  v.  Bass,  it  was  held  that  "When  a 
deed  to  a  minor  child  is  absolute  in  form,  and 
beneficial  in  effect,  and  the  father  and  grantor 
voluntarily  causes  the  same  to  be  recorded,  ac- 
ceptance by  the  grantee  will  be  presumed;  and 
such  facts  constitute  ^rtma/a<?i«  a  delivery,  and 
afford  reasonable  presumption  that  the  grantor 
intended  to  part  with  the  title,  and  that  clear 
proof  should  be  made  that  a  person  who,  under 
such  circumstances,  has  executed,  acknowl- 
edged and  caused  a  deed  to  be  recorded  before 
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the  court  would  be  warranted  in  declaring  that 
he  did  not  intend  to  part  with  his  title/' 

The  act  of  the  recorder  in  recording  the  deed, 
of  course,  has  no  bearing  on  the  Question  of 
delivery.  It  is  the  delivery  of  the  deed  to  the 
recorder  for  that  purpose  that  is  held  to  be  a 
delivery. 

In  this  case  the  deed  was  delivered  by  the 
father  to  Mr.  Dick,  to  be  recorded  and  be  de- 
livered to  the  recorder,  and  by  him  was  re- 
corded; and  the  deed  to  his  minor  son  was  thus 
caused  to  be  recorded  by  the  father,  bringing 
the  case  directly  within  the  principle  of  this 
case.  But  it  is  contended  that  Mr.  Dick  did 
not  deliver  it  to  the  recorder  until  after  the 
death  of  the  father.  Ergo  there  was  no  deliv- 
ery to  the  son  in  the  lifetime  of  the  father,  and 
the  deed  is  inoperative  and  void.  This  would 
be  so  but  for  that  maxim  of  the  law,  Ut  res  ma- 
gU  vcUeat  quam  pereat.  Rather  than  the  deed 
shall  perish,  the  second  delivery  to  the  recorder 
hath  relation  to  the  first  deliveiy  to  Mr.  Dick, 
and  it  shall  be  a  deed  ah  initio,  Butler  and 
Baker's  Case,  8  Coke,  25,  cited  in  Buey  v.  ffv- 
ey,  supra. 

The  application  of  this  principle  is  thus  illus- 
trated in  Bdden  v.  Carter,  4  Day,  66:  *'A, 
having  signed,  sealed  and  acknowledged  a  deed 
conveying  a  tract  of  land  to  B,  took  up  the  deed 
in  the  ab^nce  of  B,  and  said  to  C,  *Take  this 
deed,  and  keep  it.  If  I  never  call  for  it,  deliver 
it  to  B  after  my  death.  If  I  call  for  it,  deliver 
it  up  to  me.'  C  took  the  deed.  A  died  soon 
afterwards,  having  never  called  for  it,  and  then 
C  delivered  it  over  to  B.  Held,  that  this  was 
the  deed  of  A  presently;  that  C  held  it  as  trus- 
tee for  B;  that  the  title  became  consummate  in 
B  by  the  death  of  A,  and  that  the  deed  took 
effect  by  relation  from  the  time  of  the  first  de- 
livery.'^ 

And  in  this  case  it  follows  that  whether  the 
father  delivered  the  deed  to  Mr.  Dick  to  be 
presently  recorded,  or  to  be  kept  safely  until 
his  death,  and  then  to  be  filed  for  record,  or  to 
be  kept  safely  until  his  death,  and  then  deliv- 
ered to  his  son  unless  recalled,  the  deed,  hav- 
ing been  delivered  for  record  after  the  death  of 
the  father,  was  by  relation  to  the  first  delivery, 
at  least,  prima  facie  delivered  in  the  lifetime  of 
the  father,  and  conclusively  so  delivered,  unless 
the  deed 'was  recalled,  or  unless  it  clearlv  ap- 
pears from  the  evidence  that  when  the  father 
delivered  the  deed  to  Dick  he  did  not  intend 
the  title  to  pass.  It  is  not  pretended  that  there 
is  any  evidence  that  the  deed  was  ever  recalled, 
and  the  only  question  is,  Does  the  evidence 
clearly  show  that  the  father  did  not  intend  to 
pass  Uie  title  by  the  conveyance  when  he  deliv- 
ered it? 

In  Huey  v.  Ruey,  sujrra,  the  father,  after 
signing  and  acknowledging  a  deed,  kept  it  in 
his  own  custody,  among  his  papers,  to  which 


the  son  had  access,  and  declared  that  be  did  not 
wish  during  his  life  to  deliver  the  deed  to  his 
son;  that  if  his  son  deviated  in  his  treatment  of 
his  mother  he  might  make  a  change:  that  he 
wanted  to  be  the  owner  as  long  as  he  lived; 
that  his  son  could  have  it  recorded  after  his 
death.  Held,  that  there  was  no  delivery,  the 
son,  after  the  death  of  the  father,  having  had 
the  deed  recorded;  it  being  perfectly  clear  that 
the  father  did  not  want  the  deed  to  operate  as 
a  conveyance  until  after  his  death,  and  that  he 
retained  the  custody  of  it  for  that  very  rea- 
son. 

The  circumstances  of  this  case  are  widely 
different,  almost  antithetical.  The  father  here,. 
after  having  for  months  considered  the  matter, 
and  consulted  with  his  friends,  declares  that  he 
wants  to  convey  this  land  to  his  son;  that  he  did 
not  want  to  do  so  by  will — an  instrument  that 
could  only  take  effect  after  his  death — ^but 
wants  to  convey  it  to  him  now,  during  his  life; 
takes  legal  advice  as  to  whether  he  can  do  so 
by  deed,  having  no  other  land  besides.  Beinr 
satisfied  that  he  can,  he  executes  and  acknowt 
edges  the  deed;  selects  one  of  the  friends  whom 
he  has  consulted,  and  who  is  cognizant  of  hia 
wishes  in  regard  to  the  matter,  as  the  deposi- 
tary of  the  deed;  delivers  him  the  deed,  saying 
to  him,  "Squire,  you  take  that  deed  and  me  it 
for  record,"  and  when  his  friend,  from  motives 
of  his  own,  suggests  that  he  do  not  file  it  for 
record  at  present,  assigning  reasons  for  the  sug- 
gestion that  he  thought  it  might  operate  upon 
his  mind,  his  response  is:  *  'You  take  that  deed, 
and  keep  it  safely,"  assigning  cogent  reasons 
why,  for  its  safety,  it  should  be  delivered  now, 
without  either  adopting  the  suggestion  that  the 
recording  should  be  postponed,  or  intimating 
that  he  had  changed  his  purpose  to  convey  his 
land  to  his  son  then,  or  that  he  desired  that  the 
deed  should  be  held  subject  to  his  order  or  con- 
trol in  any  manner  whatever  thereafter.  He 
insisted  that  his  friend,  who  also  knew  be 
wanted  to  convey  this  land  to  his  son  by  this 
deed,  should  take  it;  and  he  took  it. 

And  we  have  no  hesitation  in  saving  that  this 
was  an  absolute  delivery  of  the  deed  to  Dick 
for  the  benefit  of  his  son,  and  that  Dick  from 
that  moment  became  a  trustee  thereof  for  the 
son;  and  whenever  thereafter  he  filed  it  for  rec- 
ord, whether  before  or  after  the  death  of  the 
father,  he  did  but  consummate  the  delivery  of 
the  father  to  the  son  as  of  the  date  of  the  de- 
livery to  him  as  such  trustee.  The  deed  be- 
came effective  from  that  date,  and  operated  to 
vest  the  title  in  the  defendant  William  S.  Stand- 
iford,  and  the  court  should  have  so  held. 

The  decree  for  the  plaintiffs  on  the  evidence 
was  erroneous. 

Th»  judgment  is  reversed,  and  the  bill  dis- 
missed. 

All  concur. 
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1.  Moneys  Bxiiaing  ft*oiii  the  sale  of  lands 
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onforeclosare  oome  into  the  hands  of  the 
creditor  as  a  payment  made  by  the  law  which  the 
Jaw  will  therefore  apply  as  shall  be  Just  and  equi- 
table, In  the  absence  of  dlrectiona  already  made 
in  the  security  itself  executed  by  the  debtor. 
2.  Where  a  mortsaee  is  fl^lven  as  eollAt* 
eral  secnrity  ror  two  promiaaory  notes  and  a 
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dnft,  on  two  of  which  the  mortgagor  was  the 
principal  debtor,  and  on  the  other  of  which  he 
was  simply  an  indorser,  while  the  maker  was  the 
principal  debtor,  the  proceeds  of  a  foreclosure 
sale  will  be  applied  pro  rata  on  the  different  obli- 
gations, if  there  is  no  condition  in  the  mortga^ 
as  to  their  application. 

(March  5, 1880.) 

APPEAIi  by  plaiDtiff,  from  an  order  of  the 
Qeneral  Term  of  the  Supreme  Court, 
Fifth  Department,  affirmiDg  an  order  of  the 
Orleans  Special  Term  enterid  upon  the  report 
of  a  referee  applying  the  proceeds  of  a  fore- 
dofiure  sale.     Amnned, 

The  case  is  fully  stated  in  the  opinion. 

Mr.  W.  S.  Logan,  for  appellant: 

If  Church  has  made  no  election  as  to  the  ap- 
plication of  this  money  it  results  onl^  that  the 
creditor  to  whom  the  security  is  given,  may 
elect  as  to  the  order  in  which  the  proceeds 
may  he  applied  upon  the  several  obligations 
jobtly  secured. 

Netelmrgh  Nat.  Bank  v.  Bigler,  88  N.  Y.  51. 

Jfr.  John  H.  White*  for  respondent. 
Moore: 

Eouitv  requires  that  the  property  of  a  debtor 
should  be  applied  to  the  payment  of  his  own 
iodi?idual  debts  rather  than  to  those  where  he 
is  surety  for  another. 

PaUi9an  v.  Hull,  9  Cow.  775,  note,  subd.  8; 
approved,  Orinooldy.  Onondaga  Co.  Sat. Bank, 
98  N.  Y.  306;  Story,  Eq.  Jur.  §  457  e,  note  3; 
MarryatU  v.  WMU,  2  Stark.  101;  Bridenbeeker 
V.  Lowea,  82  Barb.  9-28;  Zhtcs  v.  Moretoood, 
10  Barb.  184;  Heyuard  v.  Lomax,  1  Vem.  24; 
Qwinn  v.  Whitaker,  1  Harr.  &  J.  754;  Dorsey 
v.  Gauaway,  2  Harr.  &  J.  402. 

Where  there  is  no  application  by  the  parties, 
the  law  prefers  one  which  discharges  a  trust 
obligation  and  exonerates  sureties,  in  prefer- 
ence to  a  simple  debt  created  by  operation  of 
law. 

Wright  V.  Wright,  7  Daly,  55 ;  Baker  v. 
Staekpoole,  9  Cow.  486. 

Neither  the  debtor  nor  the  creditor  can  so 
apply  a  payment  as  to  affect  the  liabilities  of 
Boreties,  without  their  consent. 

Merrimack  Co,  Bank  v.  Br<mn,  12  N.  H. 
820;  Myer$  v.  U,  8,  1  McLean.  498;  Postmas- 
ter-OeneralY,  Norvell,  Gilp.  106.  See  Brander 
V.  PhiUips,  41  U.  S.  16  Pet.  121  (10  L.  ed.  909); 
Con  V.  Leonard,  56  N.  Y.  494. 

llie  principle  of  law  by  which  a  creditor, 
having  several  demands  against  a  debtor,  may 
elect  to  appropriate  pavments  to  any  one  of 
them,  if  the  debtor  makes  no  election,  is  ap- 
plicable only  to  voluntary  payments. 

BlackOone  Bank  v.  Hi%  10  Pick.  128. 

Where  a  creditor,  having  several  demands 
agunst  his  debtor,  recovers  a  portion  of  the 
entire  amount  in  a  judicial  proceeding  founded 
upon  them  all,  the  law  will  apply  such  recov- 
ery as  a  payment  ratably  upon  all  the  demands. 

Oowperthwaite  v.  Sheffield,  1  Sandf.  416,  af- 
firmed 3  N.  Y.  248;  Bridenbeeker  v.  LotoeU,  82 
Barb.  9-24:  Jones  v.  Benedict,  88  N.  Y.  79. 

Peckhaait  7.,  delivered  the  opinion  of  the 
court: 

The  question  in  this  case  arises  as  to  the  ap- 
plication of  certain  moneys  which  are  the  pro- 
ceeds of  the  sale  of  certain  lands  on  foreclosure 
3L.RA. 


of  a  mortgage  given  by  one  George  B.  Church 
to  the  plaintiff  herein  on  the  22d  day  of  August, 
1884.  On  that  day  the  plaintiff  owned  and 
held  a  note  for  $2,500,  made  by  Albert  S.War- 
ner (who  was  then  wholly  insolvent),  and  in- 
dorsed by  George  B.  Church,  dated  July  8, 
18*^4,  and  due  September  4,  1884.  The  plaint- 
iff  at  the  same  time  held  and  owned  a  note  of 
$5,000,  made  by  Church  and  indorsed  by  one 
Charles  H.  Moore,  dated  June  21,  1884,  and 
due  August  28.  1884:  also  a  draft  drawn  by 
Church  upon  and  accepted  by  said  Moore,  for 
$7,600,  dated  August  9,  1884,  and  due  August 
28,  1884.  Moore  was  an  accommodation  ac- 
ceptor of  the  draft,  and  Church  was  the  prin- 
cipal debtor  therein,  and  also  on  the  $5,000 
note,  and  was  so  known  to  be  by  the  plaintiff 
before  the  execution  of  the  mortgage.  He  was 
simply  indorser  on  the  $2,500  note,  and  War- 
ner was  in  fact  the  principal  debtor,  and  was 
so  known  to  be  by  the  plaintiff. 

On  the  date  above  mentioned,  plaintiff's 
cashier  requested  Church  (who  also  turned  out 
to  be  insolvent)  to  execute  a  mortjni^  to  the 
plaintiff,  as  collateral  security  for  his  mdebted- 
ness,  which  Church  agreed  to  do,  and  there- 
upon he  went  to  an  attorney  to  draw  the  same, 
and  directed  him  to  draw  it  for  $12,500.  the 
amount  of  the  $5,000  note  and  the  $7,500  draft 
above  mentioned.  Before  the  mortgage  was 
executed,  however,  the  president  of  the  plaint- 
iff informed  Mr.  Church  that  it  did  not  in- 
clude all  his  liabilities  to  the  plaintiff,  and  re- 
quested that  the  mortgage  be  made  to  include 
the  Warner  note,  upon  which  he  was  indorser, 
and  Church  consented;  and  thereupon  the 
mortgage  was  made  for  $15,000,  which  in- 
cluded the  three  liabilities. 

The  mortgage  was  conditioned  for  the  pay- 
ment of  $15,000  to  the  plaintiff,  one  year  from 
date,  and  contained  this  condition :  ' 'This  grant 
is  intended  as  security  for  the  payment  of 
$15,000,  one  year  from*  date;  that  is  to  say,  as 
a  collateral  security  for  the  payment  of  all 
notes,  bills,  drafts,  checks,  or  overdrafts,  or 
indebtedness  of  every  name  or  nature,  due  and 
owing  the  said  Orleans  County  National  Bank 
by  said  Geo.  B.  Church,  to  the  amount  of 
$15,000,  at  the  termination  of  the  year  from 
the  date  hereof.  Nevertheless,  the  security 
hereby  created  shall  continue  and  remain  in 
full  force  after  the  expiration  of  said  year  until 
all  and  every  indebtedness  due  and  owin^  from 
said  Geo.  B.  Church  to  said  bank  is  paid  and 
liquidated." 

The  plaintiff  continued  to  hold  the  notes  up 
to  the  time  when  the  mortgage  was  foreclosed. 
Judgment  of  foreclosure  was  entered  in  the 
Orleans  County  clerk's  office,  in  an  action 
brought  by  the  plaintiff  against  the  mortgagor 
and  the  said  Charles  H.  Moore  and  others,  on 
which  judgment  the  mortgaged  premises  were 
advertised  for  sale;  and  thn  same  were  sold  on 
the  9th  day  of  February,  1P86,  and  they  were 
bid  off  by  the  defendant  Moore  for  $9,600. 
Neither  Church  nor  Moore  appeared  in  the 
foreclosure  action,  and  no  personal  Judgment 
was  demanded  against  Moore  in  the  complaint. 

Upon  entering  judgment  by  default,  the 
plaintiff's  attorney,  ex  parte,  entered  in  the 
judgment  a  direction  to  the  sheriff  to  apply  the 
proceeds  of  the  sale  of  the  mortgaged  premises, 
first,  to  the  payment  of  the  note  made  by  Al- 
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bert  S.  Warner,  and  indorsed  by  the  defendant 
Church,  and  the  remainder,  so  far  as  necessary, 
to  the  payment  of  the  draft  and  note  held  by 
the  plainliff,  and  upon  which  the  said  Moore 
was  liable  as  surety.  The  first  knowledge 
which  Moore  had  that  this  provision  was  in- 
serted in  the  judgment  was  after  the  sale  of  the 
mortgaf^ed  premises,  and  after  he  had  retained 
counsel  to  examine  the  papers  in  the  fore- 
closure action:  when,  upon  such  examination 
by  his  counsel,  the  direction  in  the  judgment 
was  discovered. 

Upon  the  judgment  roll  in  the  foreclosure 
suit,  and  upon  affidavits  stating  these  and  other 
facts,  the  defendant  Moore  then  moved  for  an 
order  erasing  from  the  judgment  the  direction 
above  alluded  to,  and  for  other  relief. 

The  motion  was  opposed  by  the  plaintiff 
upon  affidavits  then  filed,  and  the  court,  at  spe- 
cial term,  ordered  that  the  direction  above  men- 
tioned should  be  erased.  It  was  further  ordered 
that  the  sheriff  pay  the  proceeds  of  the  sale 
of  the  mortgaged  premises  to  the  plaintiff,  after 
deducting  his  fees  and  expenses,  and  upon  con- 
sent of  the  parties  a  reference  was  ordered  to 
determine  how  the  net  proceeds  of  the  sale 
should  be  applied. 

The  money  thus  paid  to  the  plaintiff  amount- 
ed to  $9,467.11,  which  was  not  put  in  with  its 
other  money,  but  was  made  a  special  deposit, 
as  per  order  of  the  supreme  court. 

The  plaintiff  claims  the  right  to  apply  the  pro- 
ceeds of  the  sale,  first,  to  the  extinguishment  of 
the  Warner  note,  and  the  balance  upon  the  note 
for  $5,000  and  the  draft  of  $7,500. 

The  defendant  Moore  claimed  below  that  the 
application  should  be  wholly  made  upon  the 
note  and  draft  upon  which  he  was  liable. 
The  referee  applied  the  proceeds  pro  rata  upon 
the  three  pieces  of  paper  upon  which  Church 
was  liable.  The  report  of  the  referee  was  con- 
firmed by  the  special  term,  and  plaintiff  then 
appealed  to  the  general  term.  The  defendant 
Moore  did  not  appeal. 

The  general  term  affirmed  the  order  of  the 
special  term,  and  from  the  order  of  affirmance 
the  plaintiff  has  appealed  to  this  court.  The 
question  then  arises  as  to  what,  if  any,  right 
the  creditor  has  to  make  the  application,  or 
whether  the  law  is  to  make  it,  and,  if  the  latter, 
upon  what  rule  it  is  to  be  based. 

The  right  of  a  creditor  to  apply  a  payment 
made  to  him  by  a  debtor,  in  the  absence  of  any 
application  by  the  desbtor,  seems  to  be  confined 
to  cases  of  voluntary  payments.  CowperthwaiU 
V.  8htfflAd,  1  Sandf.  416.  458,  454. 

In  that  case  the  holder  of  ten  bills  of  ex- 
change, drawn  by  the  same  drawers,  but  in- 
dorse by  different  parties,  sued  the  drawers 
thereon,  in  England,  and  seized  under  process 
of  outlawry  (they  being  nonresidents,  and  not 
appearing  in  the  suit)  funds  of  the  drawers 
there,  sufficient  to  pay  half  of  the  aggregate 
amount,  and  obtained  judgment  for  the  whole 
of  the  ten  bills,  and  applied  the  funds  so  seized 
upon  eight  of  the  ten  bills,  to  the  exclusion  of 
the  other  two,  under  the  assumed  right  arising 
from  the  warrant  and  the  Queen's  grant  on  the 
outlawry,  which  expressly  appropriated  such 
moneys  to  the  eight  bills  exclusively. 

In  a  suit  in  this  State  by  the  holder  of  the 
two  bills  against  the  indorsers  thereof  it  was 
held,  however,  that  the  plaintiffs  in  the  £n- 
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glish  suit  (who  were  really  represented  by  the 
plaintiffs  in  the  suit  here)  had  no  right  to  make 
the  application  In  the  way  they  did,  notwith- 
standing the  outlawry  proceedings  and  the 
warrant  and  Queen's  grant  for  such  applica- 
tion, and  that  the  funds  they  received  in  En- 
gland must  be  applied  ratably  to  the  discharge 
of  alt  the  ten  bills  embraced  in  the  suit.  The 
judgment  was  affirmed  by  this  court  in  8  N.  T. 
248,  and  at  page  258  this  particular  subiect  was  | 
adverted  to,  and  the  principle  adopted  by  the 
lower  court  approved. 

So,  in  this  case,  if  the  mortgagor,  by  the 
condition  in  the  mortgage,  did  not  make  an 
application  of  the  moneys  which  might  arise 
from  a  sale  of  the  mortgaged  premises  to  any 
particular  debt,  such  moneys  having  arisen 
from  a  foreclosure  and  sale*  of  the  premises, 
and  coming  into  the  hands  of  the  plaintiff 
(through  the  sheriff)  by  reason  thereof,  and  in  a 
judicial  proceeding,  their  application  would 
properl}^  be  made  by  the  court,  and  upon  equi- 
table principles.  See  also  Blaekstone  Bank  v. 
BW,  10  Pick.  129,  where  it  was  held  that  the 
right  of  a  creditor,  having  several  demands 
against  his  debtor,  to  appropriate  a  payment 
to  any  one  of  them  if  his  debtor  at  the  time  of 
payment  made  none,  is  applicable  only  to  vol- 
untary payments.  See  also,  to  the  saine  effect. 
Ca^e  V.  Iler,  5  Smedes  &  M.  410. 

It  cannot  be  said  that  the  moneys  are  paid 
voluntarily  when  they  arise  upon  a  foreclosure 
of  a  mortgage  voluntarily  given  as  a  security 
for  the  payment  of  the  debts  of  the  mortgagor. 
The  security  is  a  voluntary  one;  but  when 
the  creditor  resorts  to  legal  proceedings  for 
the  purpose  of  enforcing  it,  the  moneys  arising 
from  the  judicial  sale  of  the  lands  mortgage? 
are  paid  over  to  the  creditor,  and  come  to  nis 
hands  as  a  payment  made  by  the  law,  and 
which  payment  the  law  will  therefore  apply  as 
shall  be  just  and  equitable,  in  the  absence  of 
directions  already  made  in  the  security  itself 
executed  by  the  debtor. 

Upon  the  facts  in  this  case,  what  application 
of  the  money,  then,  should  the  law  make?  In 
looking  through  the  decisions,  both  English 
and  American,  I  concur  fully  with  the  remarks 
made  by  Yanderpoel,  J.,  in  Cotoperihioaite  v. 
Sheffield,  supra,  wherein  he  states  that  the  sub- 
ject of  the  application  or  imputation  of  indef- 
inite payments  is  one  upon  which  the  decisions 
of  the  common-law  courts  have  been  lament- 
ably conflicting. 

In  Stone  v.  Seymour,  15  Wend.  19,  Chaneei- 
lor  Walworth  expressed  himself  much  to  the 
same  effect,  and  in  Pattiaon  v.  HuUf  9  Cow. 
767,  Judffe  Cowen,  with  his  usual  fullness  of 
learning,  entered  upon  an  elaborate  reyiew  of 
the  authorities  both  in  England  and  in  this 
country,  and  still  found  himself  somewhat  in 
doubt  as  to  what  was  the  settled  law  on  the 
subject;  .and  it  is  somewhat  confused  at  the 
present  time. 

Jvdge  Story,  in  his  work  on  Equity  Juris- 
prudence (section  459  (?)  says:  * 'Notwithstand- 
ing there  are  contradictory  and  conflicting  au- 
thorities on  this  subject  in  the  English  and 
American  courts,  one  should  think  that  the 
doctrine  of  the  Roman  law  is,  or  at  least  ought 
to  be,  held,  and  may  well  be  held,  to  be  the 
true  doctrine  to  govern  in  our  courts.  There 
is  a  great  weight  of  common-law  authority  in 
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its  favor,  and  in  the  ooofiict  of  judicial  opin- 
ion that  rule  may  fairly  be  adopted  which  is 
mo8t  rational,  convenient  and  consonant  to  the 
presumed  intention  of  the  parties." 

Qoing  back  to  the  civil  law,  therefore,  for 
some  enlightenment  upon  the  principles  to  be 
adopted  in  cases  of  this  nature,  in  1  Domat's 
aviILaw,  by  Slrahan  (Cush.  ed.)905,  we  find 
a  abort  treatise,  entitled  "Of  the  Imputation 
of  Payments,"  article  8  of  which,  in  speaking 
of  the  cases  where  a  debtor  owes  several  debts 
to  ODe  and  the  same  debtor,  and  has  made  sev- 
eral payments  of  which  the  application  has  not 
been  made  by  either  party,  and  where  it  is  nec- 
essary to  be  regulated  by  the  court,  says: 

"  The  payment  is  applied  rather  to  a  debt  of 
which  the  nonpayment  would  expose  the  debt- 
or to  some  penalty,  and  to  costs  and  damages, 
or  in  the  payment  of  which  his  honor  might 
be  coDcerned,  than  to  a  debt  of  which  the  non- 
payment woiild  not  be  attended  with  such  con- 
sequences. Thus,  a  payment  is  applied  to  the 
discharge  of  a  debt  for  which  a  surety  is  bound, 
rather  than  to  acquit  what  the  debtor  is  singly 
bound  for  without  giving  any  security;  or  to 
the  discharge  of  what  he  owes  in  his  own 
oame,  rather  than  of  what  he  stands  en- 
Med  for  as  surety  for  another." 

The  seventh  rule,  at  page  908,  provides  that 
"  When  a  debtor,  obliging  himself  to  a  credit- 
or for  several  causes  at  one  and  the  same  time, 
gives  him  pawns  or  mortgages  which  he  en- 
gages for  the  security  of  all  the  debts,  the 
mouey  which  is  raised  by  the  sale  of  the  pawns 
•or  mortgages  will  be  applied  in  an  equal  pro- 
portion to  the  discharge  of  every  one  of  the 
debts." 

In  Perris  v.  BoberU,  1  Vem.  84,  2  Ch.  Gas. 
83,  a  similar  rule  is  held.  In  that  case  Perris 
was  surety  on  a  bond  executed  by  J.  S.  to  Rob- 
erts. J.  8.  owed  Roberts  another  debt  upon 
simple  contract,  and  they  came  to  a  stated  ac- 
count for  all  the  moneys  owing  by  J.  S.  to 
Roberts,  and  the  sum  of  £85  was  found  to  be 
the  amount  due,  for  which  sum  J.  S.  executed 
a  bill  of  sale.  The  property  contained  in  the 
bill  of  sale  having  been  sold,  and  the  proceeds 
not  being  sufficient  to  pay  the  £85,  it  was  con- 
tended on  the  part  of  counsel  for  Roberts  that 
the  money  should  first  be  applied  on  the  sim- 
ple contract  debt,  and  what  remained  on  the 
debt  for  which  the  plaintiff  stood  as  surety. 
On  the  other  hand,  it  was  contended  that,  both 
of  the  debts  having  been  blended  and  thrown 
together,  and  the  bill  of  sale  made  to  secure 
the  whole  debt,  it  should  be  applied  propor- 
tionately.   The  report  ends  in  this  way: 

"And  it  was  so  decreed  by  the  Lord  Chan- 
cellor, and  solely  upon  this  reason,  viz. :  that 
both  the  debts  had  been  cast  into  one  stated 
account,  and  the  bill  of  sale  made  towards  the 
satisfaction  of  the  whole  debt" 

Upon  the  same  principle  it  may  be  claimed 
that  all  the  debts  of  the  mortgagor  were  pro- 
vided for  in  this  mortgage,  or,  in  other  words, 
cast  into  one  stated  account;  because  they  were 
all  added  together,  and  the  mortgage  given  as 
security  for  the  whole,  and  not  as  security  for 
one  any  more  than  another.  The  same  principle 
which  would  apply  pro  rata  the  moneys  de- 
rived from  the  bill  of  sale  to  the  debt  upon  the 
bond  in  which  Perris  was  surety  as  well  as  upon 
the  account,  would  apply  the  moneys  arising 
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upon  a  sale  of  the  mortgaged  premises  in  this 
case  pro  rata  to  the  indebtedness  of  Church, 
for  which  Moore  was  surety,  as  well  as  to  the 
Warner  note,  upon  which  Church  was  indorser 
only. 

In  Story  on  Bailments,  in  the  latter  part  of 
section  812,  the  doctrine  is  laid  down  that  '*If 
the  thing  is  pledged  to  one  and  the  same  cred- 
itor, for  several  debts,  and  the  pledge,  when 
sold,  is  not  sufficient  to  pay  all  the  debts,  the 
money  arising  from  the  sale  is  to  be  applied 
proportionately  to  all  the  debts,  to  extinguish 
the  same  pro  tanto" 

Following  out  somewhat  the  same  principle, 
the  Massachusetts  Supreme  Court,  in  the  case 
of  CommereiaZ  Bank  v.  Cunningham^  24  Pick. 
370.  decided  that  where  an  insolvent  debtor  as- 
signed his  property  for  the  benefit  of  such  of 
his  creditors  as  become  parties  to  the  assign- 
ment, and  thereby  release  their  claims,  and  a 
dividend  is  received  by  one  of  such  creditors, 
it  must  be  ratably  applied  to  all  his  claims 
against  the  debtor,  as  well  to  those  upon  which 
other  parties  are  liable,  and  which  are  other- 
wise secured,  as  to  those  which  are  not  so  se- 
cured; and  the  court  held  that  it  was  not  a  case 
in  which  the  debtor  or  the  creditors  had  the 
right  to  make  the  application  of  any  payment, 
for  the  application  was  to  be  made  by  the  law, 
according  to  the  circumstances  and  justice  of 
the  case. 

The  late  Judge  Allen,  while  he  was  a  mem- 
ber of  the  supreme  court,  delivered  an  opinion 
in  Brideribecker  v.  I/noell,  32  Barb.  9,  as  one  of 
the  ^neral  term,  wherein  he  held  that  where  a 
creditor,  having  several  claims  against  his  ' 
debtor,  receives  a  portion  of  the  entire  amount 
in  a  judicial  proceeding  founded  upon  them 
all,  as  the  foreclosure  of  a  mortgage  given  to 
secure  all  the  debts,  the  law  will  apply  such 
money  as  a  payment  ratably  upon  all  the 
claims,  the  creditor  having  no  right  to  apply  it 
to  the  satisfaction  of  some  of  the  demands,  es- 
pecially for  the  payment  of  a  debt  for  the  pay- 
ment of  which  a  specific  fund  had  been  pro- 
vided, to  the  entire  exclusion  of  the  others;  and 
where  the  intent  of  the  party  to  the  mortgage 
was  to  provide  a  security  for  all  the  debts  of 
the  mortgagor,  and  not  to  secure  one  debt,  and 
then  the  next  debt  upon  the  residue  of  the 
mortgage,  but,  rather,  that  all  should  stand  as 
if  contracted  at  the  same  time,  it  was  held  that 
the  debts  must  share  ratably  in  the  funds  real- 
ized from  the  security,  without  regard  to  pri- 
ority of  date.  The  mortgage  in  that  case  was 
given  by  the  maker  of  the  notes  to  the  bank, 
and  was  conditioned  as  a  security  'tto  pay  to 
the  said  bank  all  paper  then  held,  or  thereafter 
to  be  held,  by  the  said  bank,  upon  which  the 
said  Gates  should  be  liable  as  maker,  indorser 
or  acceptor."  The  moneys  arising  from  fore- 
closure of  the  mortgage  were  not  sufficient  to 
pay  all  the  paper  upon  which  the  mortgagor 
was  liable,  and  it  was  held  that  the  bank  had 
no  right  to  make  the  application  of  the  pay- 
ments to  any  particular  debt  which  was  unse- 
cured, but  that  all  the  paper  upon  which  the 
mortgagor  was  liable  should  come  in  and  share 
pro  rata  in  the  funds  realized  from  the  sale  of 
the  mortgaged  premises.  This  opinion  was 
concurred  in  by  the  other  judges  at  the  general 
term,  and,  so  far  as  I  can  find,  has  never  been 
reversed  or  overruled. 
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The  case  of  C<nry  v.  Leonard,  56  N.  T.  494, 
while  not  precisely  in  point,  nevertheless  states 
the  principle  in  accord  with  the  above  rule. 
In  that  case  the  bank  was  paid  the  full  amount 
of  its  indebtedness  by  one  of  the  sureties,  who 
thereupon  took  the  security  which  had  been 
given  to  the  bank  as  collateral  for  all  the  debts 
owing  by  the  principal  debtor;  and  that  surety 
endeavored  to  apply  the  moneys  received  from 
the  collateral  to  the  payment  in  full  of  the  debt 
for  which  he  was  surety,  and  then  endeavored 
to  collect  the  balance  of  a  debt  for  which  an- 
other was  surety  from  him. 

The  difference  in  the  two  cases,  of  course, 
lies  in  the  fact  that  the  bank  in  the  Cory  Case 
was  paid  In  full,  and  a  dispute  arose  between 
the  different  sureties  upon  the  different  debts 
of  the  same  principal;  but  it  was  said  in  the 
opinion,  and  the  case  proceeded  upon  that  the- 
ory, that  the  sui-ety  who  paid  the  debt  of  the 
bajik,  and  thus  became  subrogated  to  its  rights, 
occupied  simply  the  same  position  in  recrard  to 
its  securities  that  the  banlk  did,  and  that  the 
rights  of  the  two  sureties  in  the  collaterals  were 
equal  in  degree,  and  differed  only  in  the  amount 
of  their  respective  liabilities,  and  those  rights 
could  not  be  changed  by  the  transfer  to  one  of 
the  sureties  upon  his  payment  of  all  the  indebt- 
edness to  the  bank  for  which  the  security  was 
given. 

Nor  is  there  anything^in  the  facts  of  the  case 
of  Harding  v.  Tifft,  75  N.  Y.  461,  at  all  incon- 
sistent with  the  principle  contended  for  here. 
In  that  case  there  were  two  demands  against 
one  Skinkle,  held  bv  the  plaintiff,  and  a  pay- 
ment was  made  by  him  to  the  plaintiff,  and,  as 
was  established  by  the  verdict,  without  anv  di- 
rection beine  given  by  Skinkle  as  to  which  of 
the  two  debts  the  money  should  be  applied 
upon.  It  was  contended  upon  the  part  of  the 
defendant  that  as  there  was  a  surety  for  one  of 
the  debts  the  monev  thus  paid  must  be  applied 
to  that  debt  in  preference  to  the  debt  for  which 
there  was  no  securitv.  It  was  held,  however, 
that  the  creditor  had  the  right  to  applvit  upon 
either  of  the  demands  which  he  held  agamst 
the  debtor,  in  the  absence  of  any  direction 
ffiven  by  him,  and  that  this  right  was  not  af- 
fected b^  equities  existing  between  the  debtor 
and  a  third  person,  of  which  the  creditor  had 
no  notice.  In  the  course  of  his  opinion,  Ra- 
pallo,  /.,  said: 

**It  is  contended  that  the  right  of  the  credit- 
or to  make  the  application  is  subject  to  the 
condition  that  such  application  be  not  inequita- 
ble, and  such  is  the  language  used  in  some  of 
the  authorities  cited.  The  equities  referred  to, 
however,  are  usuallv  equities  existing  between 
the  debtor  and  creditor;  and  I  have  found  no 
case  recognizing  those  arising  out  of  transac- 
tions between  the  debtor  and  third  persons  of 
which  the  creditor  has  no  notice.  The  mere 
fact  that  there  is  a  surety  for  one  of  the  debts 
does  not  preclude  the  creditor  from  applying  a 
payment  thus  received  to  the  debt  for  which  he 
has  no  security  .  .  .  The  money  belongs  to 
the  debtor;  and  where  the  creditor  is  ignorant 
of  any  duty  on  the  part  of  the  debtor  in  respect 
to  it,  he  may  receive  and  apply  it  as  if  no  such 
duty  existed.  If  no  application  had  been  made 
by  either  party,  and  the  duty  were  cast  upon 
the  court  of  making  the  proper  application,  the 
equities  of  the  surety  would  doubtless  be  con- 
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sidered;  but  where  the  application  has  been 
made  by  the  creditor,  in  accordance  with  bis 
apparent  legal  right,  and  in  ignorance  of  any 
fact  which  should  prevent  him  from  making 
such  application,  I  do  not  think  b^  is  bound  to 
change  it  on  the  subsequent  disclosure  that  a 
third  part^  had  an  interest  in  having  it  other- 
wise applied,  and  that  the  debtor  had  violated 
a  duty  to  such  third  partjin  not  directing  snob 
application.  The  application  made  by  the 
creditor  cannot  be  said  to  have  been  inequita- 
ble, if  no  facts  were  brought  to  his  knowledj^ 
at  the  time  showing  that  he  ought  not  to  make 
it.  It  would  create  great  confusion  in  com- 
mercial dealings  to  hold  that,  after  the  lapse  of 
time,  and  when  the  position  of  the  parties  may 
have  been  changed  by  such  a  payment,  tlie 
transaction  could  be  reopened,  and  the  creditor 
obliged  to  revive  an  unsecured  debt  which  be 
had  treated  as  paid,  and  apply  the  payment  on 
a  debt  for  which  he  had  ample  secunty." 

In  that  case,  it  will  be  seen,  the  debtor  made 
the  payment  voluntarily,  and  that  he  made  oo 
disclosure  of  the  source  from  which  the  money 
came  which  he  paid  to  his  creditor;  and  the 
further  fact  appeara  that  the  creditor  actually 
applied  the  money  thus  paid  to  him  upon  one 
of  the  debtor's  two  debts,  and  in  ignorance  of 
any  equities  existing  between  the  debtor  and 
any  third  party.  Judge  Rapallo,  in  his  opiD> 
ion,  expressly  states  that  if  the  court  were  to 
make  the  application,  upon  all  the  facts  being 
known,  the  equities  of  tne  surety  would  be  con- 
sidered. 

There  is  one  case  in  Massachusetts  {Wiko^ 
V.  Fairhaven  Bank,  7  Allen,  270)  which  holds 
a  different  doctrine.  In  that  case  the  debtor  to 
the  bank  conveyed  to  it  certain  personal  prop- 
erty, to  be  held  by  it  as  security  for  the  pay- 
ment of  several  promissory  notes  and  drafta 
upon  which  he  was  then,  or  might  within  two 
years  thereafter  become,  liable.  The  personal 
property  was  sold  for  the  purpose  oi  paying 
the  liabilities  of  the  debtor  upon  various  pieces 
of  paper,  some  of  which  had  no  sureties,  and 
others  had  different  sureties  upon  them.  The 
property  not  realizing  enough  to  pav  all  the  li- 
abilities to  the  bank,  it  claimed  the  right  to 
first  apply  the  money  to  the  payment  of  the 
note  upon  which  the  debtor  was  alone  liable, 
and,  that  bein^  extinguished,  then  upon  the 
papei^  upon  which  the  debtor  and  his  suretiea 
who  might  be  insolvent  were  liable,  and  the 
balance,  if  any,  upon  the  paper,  with  solvent 
sureties.  The  court  decided  that  the  bank  had 
the  right  so  to  do,  and  upon  two  CTounds— one 
of  which  was  that  the  sureties  had  no  claim  to- 
be  subrogated  to  the  rights  of  the  bank  in  the 
security  without  paying,  or  tendering  payment, 
in  full  of  all  the  debts  for  which  the  security 
was  given.  This  they  had  not  done.  WitL 
this  decision  upon  the  right  of  subrogation,  no 
fault  can  be  found.  But  the  further  ground 
was  taken  that  the  bank  had  the  right  to  ap- 
propriate the  whole  proceeds  of  the  mortgaged 
property  to  any  debt  which  it  chose,  ana  it 
could  therefore  exercise  such  right  by  applving 
the  moneys  in  the  manner  claimeo  by  ft,  as 
above  stated.  No  authority  is  cited  for  surfi  a 
position,  and  we  think  such  an  application 
would  be  inequitable  under  all  the  circum- 
stances of  the  case,  and  having  in  view  the 
general  rule  upon  this  question,  as  laid  down 
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in  tbe  civil  law,  and  in  cases  at  the  common 
taw  following  it,  as  above  referred  to.  The 
principle  decided  in  that  case  leaves  out  of  view 
eotirely  all  rights  or  equities  of  the  surety. 

The  law  has  always  regarded  a  surety  as  hav- 
ing some  rights  in  the  security,  though  fur- 
nished directly  by  the  debtor  to  the  creditor. 
Tbe  security  having  been  furnished  by  the 
debtor,  the  creditor  must  dispose  of  it  upon 
equitable  principles,  and  these  equitable  prin- 
ciples are  entirely  lost  sight  of  in  the  case  re- 
ferred to. 

The  case  of  Pidd  v.  HoUand,  10  U.  8.  6 
GraDch,  9  [3  L.  ed.  186],  has  not  been  over- 
looked. It  was  a  case  where  payments  had 
been  voluntarily  made,  but  no  application  of 
them  had  been  directed  by  the  debtor  at  the 
times  of  such  payments.  Subsequen tly  he  con- 
tended that  they  should  have  been  applied  on 
tbe  judgment  in  question,  to  its  extinguishment. 
The  court,  per  Marshall,  Oh,  J.,  determined  that 
all  payments  should  be  applic^l  to  debts  exist- 
ing when  the  payments  were  madev  and  it  ap- 
pearing that  there  were  sundry  demands  against 
the  debtor  at  the  times  which  were  not  secured 
by  judgment,  the  payments  should  be  first  ap- 
plied to  extinguish  those  demands,  and  the  bal- 
ance only  should  be  applied  on  the  judgment. 
It  was  said  by  the  learned  Chief  Justice  that  it 
appeared  that  the  application  of  the  payments 
had  actually  been  made  by  the  creditor  in  the 
manner  which  the  court  adjudged  should  be 
done.  Such  application  was  also  held  to  be 
supported  by  general  principles,  as  well  as  by 
the  particular  circumstances  of  the  case, 

The  case  is  cited  in  Pattumi  v.  Hull,  9  Cow. 
772,  tujpra,  where  Cowen,  J.,  says  of  it.  that 
he  was  "persuaded  that,  had  the  attention  of 
the  l«imed  Chief  Justice,  who  delivered  the 
opinion  of  the  court  in  FiM  v.  Holland,  been 
drawn  to  the  great  preponderance  of  authority 
tbe  other  way,  his  conclusion  would  have  been 
the  same  with  that  of  the  court  in  Maryland." 
In  Owinn  v.  Whitaker,  1  Harr.  &  J.  754  (A. 
D.  1805),  Chase,  Ch,  J.,  said  he  regarded  the 
principle  as  firmly  established  in  that  State, 
and  that  it  was  in  harmonv  with  the  English 
decisions,  that  "If  the  debtor  is  indebted  on 
mortgage  and  simple  contract,  or  on  bond  and 
simple  contract,  and  when  he  makes  a  payment 
should  neglect  to  apply  it,  the  law  will  make 
application  of  it  in  the  way  most  beneficial  to 
the  debtor;  that  is,  to  the  mortgage  or  bond." 
To  the  same  effect  is  Dormy  v!  Oastaway,  2 
Hair.  &  J.  402,  411, 412  (A.  D.  1800).  None  of 
these  cases  is  exactly  in  point,  yet  the  one  in 
Cranch,  where  the  payment  was  voluntary,  and 
no  direction  given  by  the  debtor,  does  allow  the 
creditor  to  apply  it  as  he  pleases,  and  also  says 
that  the  court  would  apply  it,  if  he  had  not,  to 
the  debt  for  which  the  creditor  had  the  least 
security. 

But  'in  such  a  case  as  this,  where  neither 
party  has  applied  the  payment,  and  the  moneys 
came  from  the  course  of  Judicial  proceedinjers 
to  enforce  tbe  securi^  intended  as  such  for  all 
the  debts,  we  think  the  weight  of  authority,  as 
well  as  the  equities  of  the  case,  calls  for  the  ap- 
plication of  the  moneys  arising  in  such  judicial 
prooeedlngs  to  all  the  debts  pro  rata,  especially 
where  the  debt  to  which  the  bank  in  this  case 
deainBB  to  apply  the  moneys  in  order  to  its  en- 
tire extrngaishment  is  one  for  which  the  debtor 
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is  bound  only  as  surety,  and  where  such  an  ap- 
plication would  work  injustice  to  the  debtor  as 
to  his  debts  for  which  another  was  bound  as 
his  surety. 

The  case  of  NeuMirgh  National  Bankr.  Big- 
ler,  88  N.  Y.  51,  at  p.  68,  is  not  inconsistent  here- 
with. There  was  no  question  of  the  rights  of 
sureties  involved  in  the  case.  The  debtor 
owned  a  judgment  against  the  City  of  New 
York  (but  which  was  still  in  controversy),  and 
assigned  it,  by  an  assignment  absolute  in  form, 
to  the  creditor  to  the  extent  of  $50,000.  The 
evidence  showed  that  the  assignment  was  in- 
tended as  a  general  securitv  to  the  creditor  for 
the  indebtedness  of  the  deotor;  but  it  was  de- 
livered without  any  express  condition,  and 
without  any  direction  as  to  the  application  of 
its  proceeds.  The  judgment  was  subsequently 
reversed;  but  upon  a  compromise,  to  which  the 
assignor  of  the  judgment  assented,  the  siun  of 
about  $44,000  waspaid  by  the  judgment  debtor, 
the  City  of  New  York,  to  the  creditor,  with  the 
assent  of  such  assignor.  Before  such  payment 
he  demanded  that  the  amount  received  from 
the  city  should  be  applied  upon  certain  specific 
debts  of  his,  which  toe  creaitor  refused  to  do, 
and  did  applv  such  payment  upon  certain  other 
debts  of  the  debtor.  This  court  held  that  when 
the  payment  was  made  by  the  city  to  the  bank 
(the  creditor),  it  was  the  money  of  the  bank, 
and  was  not  that  of  the  debtor,  Bigler,  who  had 
no  ownership  or  control  over  it,  because  he 
had  long  ago  parted  with  the  right  to  receive 
it.  Not  having  directed  how  the  money  should 
be  applied  when  he  assigned  the  judgment,  and 
having  parted  with  his  ownership  without  con- 
dition, he  was  held  not  able  to  dictate  what  the 
bank  should  do  with  its  own  money.  This  is 
no  such  case. 

The  authors  of  the  learned  note  to  the  cases 
of  Alexandria  v.  Patten,  8  U.  8.  4  Cranch,  817 
f2  L.  ed.  688],  and  PKdd  v.  Holland,  10  U.  8.  6 
Cranch,  8  [8  L.  ed.  186],  as  found  in  1  Am. 
Lead.  Cas.  *286,  at  page  860,  in  speaking  of  the 
application  of  payments  by  the  law,  say,  the 
general  rule  is  to  appropriate  the  payments  to 
all  the  debts  ratably,  but  that  it  is  very  difiScult 
to  determine  when'the  principle  becomes  prop- 
erly applicable;  and  they  cite  the  case  of  Mack- 
stone  Bank  v.  Htll,  10  Pick.  129,  aupra,  as  rec- 
ognizing the  rule  that  the  right  of  application 
by  the  creditor,  when  the  debtor  omits  to  make 
it,  does  not  apply  to  cases  of  payment  in  invi- 
tum,  or  by  process  of  law.  Many  cases  are 
dted  in  the  note  on  this  branch;  but  the  authors 
finally  assert  their  belief  that  the  general  prin- 
ciple of  the  conunon  law  is  that  the  ownership 
or  the  money  determines  the  right  of  appropri- 
ation; and  alter  it  is  paid,  the  debtor  can  make 
none. 

It  would  seem  that  in  cases  of  payment  in 
invitum,  or  by  judicial  proceedings,  the  credit- 
or does  not  become  the  owner  oi  the  money 
until  it  is  paid,  and  the  law  at  the  very  time  of 
the  payment  makes  its  own  application,  and 
the  creditor  has  no  opportunity  to  make  it  him- 
self. It  were  an  endless,  if  not  an  unprofitable, 
task  to  cite  and  comment  upon  the  vast  number 
of  inconsistent  and  almost  contradictory  cases, 
both  English  and  American,  upon  this  some- 
what confused  branch  of  the  law.  We  are  dis- 
posed to  follow  the  rule  laid  down  in  Briden- 
becker  v.  Lowell,  supra.    The  opinion  in  that 
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case  was  written  by  a  judge  who  was  for  many 
years  a  member  of  tbis  court,  and  who  had  a 
loDg  judicial  experience,  and  his  learning  and 
ability  have  been  universally  recognized.  His 
opinion  in  that  case  is  marked  with  evidences 
of  great  care  and  research,  and  we  think  it  is 


based  upon  authority  and  sound  reasoning. 

Upon  a  review  of  the  whole  case,  we  are  of 
opinion  that  tJie  order  of  the  General  Term  itat 
right,  and  should  he  affirmed,  with  caste  to  the  de- 
fendant Moore. 

All  concur. 


INDIANA  SUPREME  COURT. 


Charles  E.  DIVEN  et  al.,  Appis,, 

r                William  H.  JOHNSON. 
(....Ind ) 

The  obli^^ttons  under  a  written  leajM 

of  a  farm,  which  appears  to  be  complete  In  Itself 
without  any  sugirestlon  that  it  Is  dependent  upon 
or  collateral  to  any  other  contract  oragrreement, 
cannot  be  aifected  by  evidence  of  a  contemporary 
parol  contract,  as  part  of  the  consideration  of 
the  lease,  to  make  ditches  on  the  premJses. 

(March  6, 1889.) 


APPEAL  bv  plaintiffs,  from  a  judgment  of 
the  Circuit  Court  of  Madison  County  in 
favor  of  defendant   in  an*  action  to  recover 
damages  for 'breach  of  a  contract  to  work  a 
farm.     Reversed. 
The  case  is  fully  stated  in  the  opinion. 
Messrs,  William    S.  Diven  and  H.   D. 
Thompson  for  appellants. 
Messrs.  Henry  &  Ryan  for  appellee. 

Olds,  J. ,  delivered  the  opinion  of  the  court: 

On  the  9th  day  of  August,  1883.  the  appel 

lants,  Charles  E.  and  mlliam  8.  Diven,  and 

the  appellee,  William  H.  Johnson,  entered  Id- 


Notts.— -Afl  preliminary  negotiations,   etc,^   are 
merged  in  the  vsritten  contract. 

All  preliminary  negotiations  and  agreements  are 
to  be  deemed  merged  in  the  final  settled  instru- 
ments executed  by  the  parties  unless  a  clear  mis- 
take be  established.  Van  Ness  v.  Washington.  29 
U.  8.  4  Pet.  282  (7  L.  ed.  842);  Potomac  Steamboat 
Co.  V.  Upper  Potomac  Steamboat  Co.  109  U.  S.  672 
(27  L.  ed.  1070). 

All  the  representations  and  considerations  passing 
between  the  parties  prior  to  the  reduction  of  a  con- 
tract to  writing  are  merged  hi  the  written  contract. 
Zeringue  v.  Texas  &  P.  R.  Co.  84  Fed.  Rep.  239. 

Oral  agreements  between  the  parties  to  a  written 
contract,  made  before  the  time  or  at  the  time  of 
the  execution  of  the  contract,  are  merged  In  the 
contract,  and  are  inadmissible  to  vary  its  terms  or 
to  alTect  its  construction.  Bmerson  v.  Slater,  83  U. 
8. 22  How.  28  (16  L.  ed.  880);  Oelricks  v.  Ford  (64  U.  S. 
28  How.  49  (16  L.  ed.  584);  Union  Mut.  L.  Ins.  Co.  v. 
Mowry,  96  U.  S.  544  (24  L.  ed.  674). 

Party  estopped  to  deny  the  terms  of  histnitten  eon- 
tracL 

Although  a  party  to  a  contract  had  objections  to 
It,  yet  having  executed  it,  bis  mouth  is  closed 
against  any  denial  that  it  superseded  all  previous 
arrangements.  Parish  v.  U.  S.  75  U.  8.  8  WaU.  489 
(19  L.  ed.  472). 

A  party  cannot  set  up  that  the  written  contract 
entered  into  by  him  was  to  have  simply  a  partial 
operation  as  their  contract,  for  this  would  amount 
to  a  contradiction  of  its  terms.  Fenwick  v.  Biink- 
worth,  2  Fost.  &  F.  86;  Bishop,  Cont.  p.  63. 

A  Judgment  creditor  of  a  grantee  cannot  object 
that  an  agreement  to  reconvey  upon  the  grantor's 
request  is  within  the  Statute  of  Frauds,  after  he  has 
fulfilled  the  same  by  executing  the  convesrance 
(Aultman  v.  Booth,  15  West.  Rep.  84, 95  Mo.  388);  or 
that  a  chattel  mortgage  was  meant  to  include  items 
not  therein  ioserted  (Van  Evera  v.  Davis,  51  Iowa, 
687);  or  that  a  written  agreement  to  ship  a  specified 
quantity  was  really  limited  to  the  quantity  the 
shipper  owned.    Schreiber  v.  Butler,  84  Ind.  576. 

So  a  mortgage  cannot  be  excepted  out  of  the 
Covenant  of  warranty  in  a  deed.  Johnson  v.  Wal- 
ter, 60  Iowa,  315;  Bigham  v.  Bigham,  57  Tex.  288; 
Bishop,  Cont.  p.  62. 

A  verbal  agreement  between  the  parties  that  one 
of  them  should  be  released  from  the  covenants  con- 
tained in  the  deed,  cannot  defeat  an  action  for  an 
8  L.  R.  A. 


alleged  breach  of  those  covenants.    Wadsworth  v. 
Warren,  79  U.  8. 12  Wall.  307  (20  L.  ed.  4(B). 

Oral  evidence  not  admissible  to  vary  or  contradict 
a  written  instrument. 

Oral  evidence  shall  not  be  given  to  add  to,  sub- 
tract from,  or  alter  or  vary  any  description  of  writ- 
ten contract.  See  1  Best,  Ev.  Mong.  ed.  1223,  note 
(y);  1  Add.  Cont.  864. 

In  the  absence  of  fraud  or  mistake,  oral  evidence 
of  what  was  said  before  or  at  the  time  of  the  mak- 
ing of  a  written  contract  Is  not  admissible  to  vary 
or  to  contradict  Its  terms,  all  such  matter  being 
deemed  to  be  merged  in  the  writing.  Martin  v. 
Cole,  104  U.  S.  80  (26  L.  ed.  647);  Day  v.  Thompson,  65 
Ala.  209;  Quartermous  V.Kennedy,  29  Ark.  544;  Hard- 
ing V.  Commercial  Loan  Co.  84  IlL  251;  Woodall  t. 
Greater,  51  Ind.  689;  Davis  v.  Liberty  &  C.  Gravel 
Koad  Co.  84  Ind.  86;  Draper  v.  Rice,  56  Iowa,  U4; 
Grimes  v.  Simpson  Centenary  College,  48  Iowa,  SOB; 
Taylor  v.  Trulock,  55  Iowa,  448;  Shepard  v.  Haas,  14 
Kan.  443;  Seckler  v.  Fox,  51  Mich.  92;  Ives  v.  Will- 
iams, 50  Mich.  100;  Huffman  v.  Hummer,  17  N.  J. 
Eq.  263,  269;  Kelly  v.  Roberts,  40  N.  Y.  4SS;  Bender 
V.  Montgomery,  8  Lea,  586,  668;  Belcher  v.  Mulhall, 
57  Tex.  19;  Morse  v.  Low,  44  Y t  661;  Meredith  v. 
Sahnon,  21  Gratt  762;  HUb  v.  Peyton,  21  Gratt.  388s 
Hei  V.  Heller,  58  Wis.  415;  Bish.  Cont.  p.  62. 

This  general  rule  or  principle  of  law  has  been  es- 
tablished on  the  ground  that  the  stronger  evidence 
ought  not  to  be  controlled  or  altered  by  the 
weaker.  Huse  v.  McQuade,  62  Mo.  888;  Clark  v.  N. 
Y.  L.  Ins.  &  T.  Co.  7  Lans.  8S3;  Kerr  v.  KuykendalL. 
44  Miss.  137;  Howlett  v.  Hewlett,  66  Barbu  467; 
(Campbell  v.  Johnson,  44  Mo.  247;  Delano  v.  Good- 
win, 48  N.  H.  203;  Perkins  v.  Young,  16  Gray,  388; 
Cocke  V.  Bailey,  42  Miss.  81;  Kirk  v.  Hartman,  68  Pa. 
97:  Davis  v.  Symonds,  1  Cox,  Ch.  404. 

If  the  writing  calls  for  money.  Be  oontempora- 
neous  oral  agreement  to  pay  something  else  cannot 
be  shown.  Roundtree  v.  Gilroy,  57  Tex.  176;  Kim- 
ball V.  Bryan.  56  Iowa,  632;  McClure  v.  People's 
Freight  R.  Co.  90  Pa.  269. 

Proof  that  it  was  orally  understood  that  a  prom- 
issory note  was  mtendcd  as  a  mere  receipt  is  inad- 
missible.   Dickson  V.  Harris,  60  Iowa,  727. 

A  parol  o^rreement  of  insurers,  made  on  receiving 
a  promissory  note,  in  direct  contradiction  to  the 
express  terms  of  the  policy  and  the  note  itself,  can- 
not  affect  them,  but  is  itself  void.  Thompson  v. 
Knickerbocker  L.  Ins.  Co.  104  U.  a  2»  (26  L.  ed. 
765). 


DivBN  V,  Johnson. 


800 


to  a  written  contract,  by  which  Diven  and 
Diven  leased  to  Johnson  certain  real  estate 
situate  in  Madison  County,  described  in  the 
contract,  for  the  term  of  one  year  from  ^larch 
1, 1884,  on  the  conditions  stated  in  the  contract, 
which  are  substantially  as  follows: 

Johnson  to  farm  in  good  farmer-like  manner 
all  of  the  farm,  and  to  put  in  such  crops  and 
kinds  of  grain  as  Diven  and  Diven  may  direct; 
to  keep  fence  corners  and  along  ditches  mowed 
clear  of  weeds  and  bushes;    to  haul  out  all 
manure  made  on  the  farm  as  may  be  directed; 
to  keep  fences  in  good  repair,  and  to  deliver  to 
Diven  and  Diven  one  half  of  all  products 
raised  on  the  farm  in  the  bushel  or  mow,  at  a 
point  not   farther   distant   than    Pendleton; 
Johnson  to  put  wheat  in  such  ground  as  may 
be  directed  in  autumn  of  1888,  on  the  same 
terms  as  above  stated;  Johnson  to  clear  under- 
brush out  of  orchards,  trim  trees  and  cultivate 
the  ground  on  same  terms  as  stated;  to  have  all 
apples  not  otherwise  cared  for  made  into  cider, 
and  the  pomace  cared  for,  so  that  the  most 
vinegar  can  be  gotten  therefrom;  Johnson  to 
have  for  his  share  one  half  of  all  other  fruits. 
It  is  further  agreed  that  each  party  to  the 
contract  shall  furnish  an  equal  amount  of  stock 
soificient  for  the  farm,  and  no  stock  shall  be 
kept  on  the  farm  but  partnership  stock,  except 
work  horses  and  milk  cows  for  use  of  the 
family,  and  such  stock  as  Diven  and  Diven 
should  keep  on  their  reserved  pasture.    The 
stock  to  be  cared  for  by  Johnson  from  the 
products  of  the  farm  as  may  be  most  advanta- 
geous to  their  common  interests;  the  proceeds 
from  the  stock  to  be  divided  equally;  Johnson 
to  have  his  firewood  as  directed  by  Diven  and 
Diven,  and  not  to  cut  any  timber  except  as 
directed;  Johnson  to  put  up  all  clover  and 
timothy  and  to  deliver  to  Diven  and  Diven  one 
half  in  mow  as  directed;  the  stock  pasture  to  be 
postured  in  common  or  divided  equally,   as 
may  be  agreed  upon,  and  Johnson  to  gather  all 
com  and  to  have  all  pastures  ready  Tor  use  in 
good  season,  not  later  than  January  1;  stock  to 
•  only  be  pastured  when  ground  is  frozen  and 
not  later  than  March  1.  and  should  wheat  be 
sown  on  com  eround,  to  be  pastured  only  when 
snow  is  on  the  ground  and  not  later  than 
February  1:  Johnson  to  have  the  house  on  the 
farm  for  his  residence  and  the  bam  on  north 
aide  of  turnpike,  the  said  Diven  and  Diven  re- 
serving the  bam  on  the  south  side  of  tumpike 
for  their  own  use.     Diven  and  Diven  to  have 
the  privilege  at  any  time  of  entering  any  build- 
ing or  any  part  of  the  farm  to  make  any  im- 
provements they  may  see  fit  on  any  of  the 
buildings  or  grounds,  and  have  the  right  to 
cut  any  wood  or  Umber  they  may  desire,  and 
remove  it  at  any  time;  Johnson  to  take  good 
care  of  buildings  and  keep  them  in  as  good  re- 
pair as  they  are  or  may  be  put,  and  turn  them 
over  without  further  notice  March  1,  1885; 
Diven  and  Diven  to  have  the  right  to  enter  on 
land  and  put  in  wheat,  or  have  it  done,  on 
such  ground  as  they  may  desire,  in  autumn  of 
1884;  Johnson  to  take  no  straw  off  the  farm 
and  to  cut  suflScient  fodder  to  feed  all  stock 
kept  in  common,  and  to  mow  fence  comers 
and  along  ditches  in  July  or  August. 

It  is  further  agreed  that  all  crops  and  prod- 
ucts shall  remain  the  property  oi  Diven  and 
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Diven  until  all  the  conditions  of  the  contract 
are  fully  performed. 

The  appellants,  Diven  and  Diven,  brought 
this  suit  against  ai)pellee,  Johnson,  alleging 
several  causes  of  action.  The  complaint  is  in 
four  paragraphs.  The  theory  we  take  of  this 
case  is  that  it  is  only  necessary  to  consider  the 
fourth  paragraph  of  the  complaint  and  the  an- 
swer thereto.  The  fourth  paragraph  of  the 
complaint  declares  upon  the  written  contract, 
the  terms  of  which  we  have  stated,  alleging  a 
failure  on  the  part  of  the  appellee  to  farm  the 
land  in  a  good  husbandman  like  manner,  and 
to  mow  the  weeds  and  brush  along  the  fences 
and  ditches  on  the  farm  and  that  damage  has 
resulted  to  the  appellants  in  the  sum  of  $1,000. 

The  defendant  files  answer  in  five  para- 

aphs.  The  fifth  paragraph  of  answer  is  ad- 
_ jessed  to  the  fourth  paragraph  of  complaint, 
and  is  as  follows:  "And  for  a  fifth  and  further 
answer  herein  to  the  fourth  paragraph  of  plaint- 
iffs' complaint,  defendant  by  way  of  counter- 
claim or  recoupment,  says  that  at  the  date  of 
the  execution  of  the  written  contract  sued  upon 
in  said  paragraph,  and  as  a  part  of  the  con- 
sideration for  said  contract,  and  in  addition  to 
the  consideration  stated  therein,  the  plaintiffs 
entered  into  a  parol  agreement  with  the  defend- 
ant, wherein  and  whereby  they,  the  plaintiffs, 
stipulated  and  agreed  with  thl^  defendant  that 
they  would  ditch  said  real  estate  and  land  set  out 
and  described  in  said  lease  in  a  good  and  sufficient 
manner  before  the  time  for  the  planting  of  com 
for  the  year  1884,  and  the  time  covered  by  said 
lease;  that  if  said  ditching  had  been  done  on  said 
land  as  agreed  upon,  said  land  would  have  been 
dry  and  rendered  much  more  susceptible  of 
cultivation  and  would  have  produced  much 
larger  and  better  crops  than  it  would  in  the 
condition  it  was  at  the  time  and  date  of  said 
lease  and  contract;  but  that  said  plaintiffs, 
wholly  ignoring  the  said  covenants,  promises 
and  agreements,  and  wholly  failing  and  refus- 
ing to  so  ditch  said  land  as  they  agreed  to,  this 
defendant  was  unable  to  raise  such  crops  on 
such  land  as  he  could  have  done  had  plamtiffs 
carried  out  their  said  agreement  and  caused 
said  land  to  be  ditched;  by  reason  of  which 
facts  and  the  promises  aforesaid,  this  defendant 
was  damaged  in  the  sum  of  $500,  and  he  offers 
to  recoup  or  set  off  against  any  amount  that 
may  be  found  due  plaintiffs  an  amount  equal 
thereto,  and  demands  judgment  for  $500,  the 
residue." 

The  plaintiffs  filed  a  demurrer  to  this  para- 
graph of  answer  for  cause,  that  "  said  para- 
graph does  not  state  facts  sufficient  to  consti- 
tute a  defense  to  plaintiffs'  complaint,"  which 
demurrer  was  overruled  and  exceptions  re- 
served by  the  plaintiffs;  trial  and  verdict  and 
judgment  for  defendant. 

The  ruling  of  the  court  on  the  demurrer  is 
assi^ed  as  error,  and  is  the  first  question  to  be 
considered. 

It  is  a  well  settled  principle,  that  none  will 
controvert,  that  a  written  contract  cannot  be 
contradicted  or  cdtered  by  parol  evidence;  but 
it  is  sought  in  this  case  to  avoid  this  well 
settled  doctrine  by  alleging  that  the  parol 
agreement  sought  to  be  proven  in  this  case  was 
an  independent  contract  which  consitituted  the 
basis  of,  and  consideration  for    the  written 
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contract,  and  that  it  does  not  vary  or  change 
the  written  contract.  Greenleaf  in  his  work 
on  Evidence,  Vol.  1,  section  275,  says: 

"When  parties  have  deliberately  put  their 
engagements  into  writing  in  such  terms  as  im- 
port a  legal  obligation,  without  any  uncertainty 
as  to  the  object  or  extent  of  such  engagement, 
it  is  conclusively  presumed  that  tne  whole 
engagement  of  the  parties,  and  the  extent  and 
manner  of  their  undertaking  was  reduced  to 
writing;  and  all  oral  testimony  of  a  previous  c^- 
loqvittm  between  the  parties, or  of  conversations 
or  declarations  at  the  time  when  it  was  com- 
pleted or  afterwards,  as  it  would  tend  in  many 
Instances  to  substitute  a  new  and  different  con- 
tract for  the  one  which  was  really  agreed  upon, 
to  the  prejudice,  possibly,  of  one  of  the  parties, 
is  rejected.  In  other  words,  as  the  rule  is  now 
more  briefly  expressed,  'parol  contemporaneous 
evidence  is  inadmissible  to  contradict  or  vary 
the  terms  of  a  valid  written  instrument.' " 

This  doctrine  is  substantially  laid  down  and 
adhered  to  by  the  decisions  of  our  own  court. 
In  the  case  of  Singer  Mfg.  Co.  v.  Forgyth, 
108  Ind.  884,  6  West.  Rep.  550,  the  court  quotes 
from  Rutland's  Case,  5  Coke,  26:  "  It  would  be 
inconvenient,"  says  LordCoka,  "that  matters  in 
writing  made  bv  advice  and  on  consideration, 
and  which  finally  import  the  certain  truth  of 
the  agreement  ox  the  parties,  should  be  con- 
trolled by  averment  of  the  parties  to  be  proved 
by  the  uncertain  testimony  of  slippery  memory. 
And  it  would  be  dangerous  to  purchasers  and 
farmers  and  all  others  in  such  cases,  if  such 
nude  averments  against  matter  in  writing 
should  be  admitted;"  and  the  court  adds:  "OblE 
ffations  which  parties  have  deliberately  entered 
into  and  put  in  writing,  cannot,  therefore,  be 
pared  down,  taken  away  or  enlarged  by  parol 
evidence." 

In  the  same  case  the  court  also  says:  "The 
rule  that  a  formal  written  contract,  which  ap- 
pears to  be  complete,  will  be  presumed  to  be 
the  reposito^  of  the  final  intentions  of  the  par- 
ties in  regard  to  the  subject  matter  of  the  agree- 
ment, and  that  it  excludes  proof  of  any  prior 
or  contemporaneous  parol  stipulations  which 
would  contradict  the  writing,  is  abundantly 
settled  and  should  not,  on  account  of  its  im- 
portance, be  relaxed  in  any  degree." 

The  case  of  Carr  v.  Bays,  110  Ind.  408,  9 
West.  Rep.  188,  was  where  Hays  executed  a 
warranty  deed  to  Pettit,  and  Pettit  executed 
back  to  Hays  a  contract,agreeing  to  assume  and 
pay  $21,081  to  certain  parties,  and  that  if  Hays 
should  pay  back  to  Pettit  the  said  amount,  with 
10  per  cent  interest  thereon,  within  three  years, 
then  he  would  convey  to  said  Hays  a  certain 
tract  of  real  estate:  and  it  was  souffht  in  that 
action  to  aver  and  prove,  as  a  further  consid- 
eration for  the  deed  from  Hays  and  wife,  and 
as  a  further  inducement  to  Havs  to  execute 
said  deed  and  accept  such  wntten  contract, 
that  Pettit  had  verbally  agreed  with  Hays  that 
he  should  continue  to  occupy  and  have  the  use 
of  the  lands  so  conveyed  for  the  term  of  three 
years;  that  Pettit  would  furnish  himSOO  vear- 
ling  steers,  to  be  kept  by  him  on  the  said  lands 
so  conveyed  and  other  lands,  and  Hays  should 
mortgage  the  steers  to  repay  Pettit  for  the 
money  so  paid  for  them,  and  that  when  said 
steers  matured  and  were  sold,  Hays  should 
have  the  excess  over  and  above  the  repayment 
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of  the  purchase  money  for  the  steers,  and  inter 
est,  as  a  compensation  for  his  care  and  manage- 
ment of  the  lands. 

The  court  in  that  case  says:  ''Under  tbe 
averments  of  these  paragraphs  of  complaint, 
the  warranty  deed  of  appellee  to  Pettit,  and 
the  written  contract  given  by  Pettit  to  appellee, 
were  both  executed  on  the  same  day;  each  was 
the  consideration  lor  tbe  execution  of  tbe  other; 
they  both  constituted  parts  of  one  and  tbe  same 
transaction,  and  together  they  formed  one  sod 
the  same  contract.  In  this  contract  all  onl 
negotiations  and  verbal  agreements,  precedent 
or  concurrent,  by  or  between  the  parties  in  re- 
lation to  the  suDject  matter  of  such  contract, 
were  completely  merged;  and  the  two  parts  of 
such  contract — ^appelfee's  deed  and  the  writing 
executed  by  Pettit  m  consideration  of  such  deed 
—became  and  were  the  exclusive  evidence  of 
the  only  covenants  and  agreements  of,  or  con- 
cerning the  subject  matter  of  such  contract  by 
which  tbe  respective  parties  ultimately  bound 
themselves." 

The  court  in  that  case  further  says:  "In 
each  of  these  paragraphs  it  was  alleged,  as  we 
have  seen,  that  Pettit's  verbal  contract  was 
made  as  a  further  consideration  for,  and  as  an 
inducement  to,  the  execution  of  appellee's  deed. 
These  averments  being  true,  it  cannot  be  cor- 
rectly said  that  such  verbal  contract  was,  in 
any  legal  sense,  collateral  to  appellee's  deed  or 
Petlit's  written  contract  of  assumption,  whidi 
together  constituted  their  written  contract  It 
is  well  settled  by  our  decisions  that  such  a  con- 
tract cannot  be  controlled,  diminished  or  en- 
larged by  any  precedent  or  contemporaneous 
verbal  agreement  by  or  between  the  parties,  in 
relation  to  the  suli^ect  matter  of  the  written 
contract." 

The  principle  enunciated  by  the  authorities 
from  which  we  have  quoted  is  decisive  of  this 
case.  Tbe  contract  in  this  case  appears  to  be 
complete  within  itself.  No  suggestion  arises 
out  of  it  that  it  is  dependent  upon  or  coUateiil 
to  any  other  contract  or  agreement,  either  oral 
or  written.  It  is  on  the  one  hand  a  lease  by 
appellants  to  the  appellee  of  the  real  estate  de- 
scribed in  the  lease;  and  as  a  consideration  for 
such  lease  and  use  of  the  land  the  appellee 
agrees  to  do  and  perform  certain  things  and  to 
deliver  to  appellants  a  stipulated  8hia%  of  the 
crops.  On  the  other  hand,  as  a  consideration 
for  the  things  appellee  is  to  perform,  and  the 
share  of  the  crops  he  agrees  to  deliver  to  appel- 
lants, appellants  are  to  give  to  him  the  use  of 
the  lana,  in  the  state  of  cultivation  in  which  it 
then  was. 

To  hold  that  the  lessee  in  a  contract  like  the 
one  in  this  case  can  allege  and  prove  a  contem- 
poraneous parol  contract  affecting  and  chang- 
ing the  terms,  consideration  and  liability  on  the 
written  contract  would  permit  the  lessor,  on  the 
other  hand,  to  allege  and  prove  a  oontempora- 
neous  verbal  contract  bv  which, as  an  additional 
consideration  for  the  lease,  the  lessee  was  to 
purchase  and  keep  a  certain  number  of  cattle 
or  other  stock  for  a  certain  period  of  time,  and 
upon  the  sale  of  the  same  to  pay  to  him  tbe 
net  proceeds  of  the  same.  Indeed,  it  would 
destroy  the  whole  force,  effect  and  purpose  of 
the  written  contract. 

There  would  be  no  purpose  or  benefit  in  atat* 
ing  in  the  written  contract  what  either  paitj 
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was  to  do  in  consideration  for  the  use  of  the 
JflDd,  on  the  one  hand,  or  for  the  farming  and 
coltivating  on  the  other,  as  all  that  would  be 
necessary  to  avoid  the  effect  of  such  written 
contract  would  be  to  aver,  as  an  additional  con- 
sideration for  the  use  of  the  land  or  for  the 
farming  of  the  land,  it  was  verbally  agreed  at 
the  time  that  certain  other  things  were  to  be 
done,  performed  or  paid. 

In  this  case  the  verbal  contract  alleged  is  in 
relation  to  the  very  subject  matter  of  the  con- 
tract. It  is  one  of  the  matters  that,  if  talked 
over  at  the  time  as  alleged  and  agreed  upon 
by  tbe  parties,  they  would  luiturally  have 
inserted  in  the  contract.  It  relates  to  tbe 
lease  of  the  real  estate,  as  does  the  hauling  out 
of  the  manure,  cutting  weeds  and  brush  along 
ditches  and  fences,  and  fire  wood  for  the  use 
of  appellee,  which  are  inserted  in  tbe  contract. 

Tbe  contract  sued  upon  appears  to  be  com- 
plete in  itself.  There  is  nothing  to  indicate 
that  it  is  collateral  to,  or  dependent  upon,  any 
other  contract,  either  oral  or  written;  and  in 
the  absence  of  fraud  or  mistake  it  must  be  con- 
clusively presumed  that  it  contains  the  whole 
agreement  of  the  parties  and  tbe  manner  and 
extent  of  their  undertakings;  and  it  cannot  be 
affected,  altered  or  changed  by  any  precedent 
or  contemporaneous  parol  agreement. 

In  addition  to  the  authorities  heretofore 
referred  to;  see  Starkie,  Ev.  10th  ed.  top  pp. 
448-e55;  WelMOiigY,  Dienhart,  65  Inr  "' 
WiU(m  V.  Deen,  74  N.  Y.  581. 


I  We  are  aware  that  some  of  our  decisions  in 
considering  particular  cases  have  ffone  a  great 
way  in  the  admission  of  parol  evidence,  on  the 
theory  that  it  is  admissible  in  such  cases  to 
show  the  consideration  of  the  contract  in  ques- 
tion, and  possibly  carried  to  their  legitimate 
extent  would  support  tbe  theory  of  counsel  for 
tbe  appellee  ana  tbe  ruling  of  the  court  below 
in  this  case;  but  we  are  ratner  inclined  to  limit 
than  to  extend  the  doctrine  as  laid  down  and  ap- 
plied in  tbe  case  of  Welz  v.  RhoditLS,  87  Ind.  1, 
and  to  adhere  to  the  older  as  well  as  the  more 
recent  cases  which  we  have  referred  to  in  sup- 
port of  this  opinion. 

The  court  below  erred  in  overruling  the  de- 
murrer to  tbe  fifth  paragraph  of  answer,  and 
for  such  error  the  case  must  be  reversed. 

The  remaining  errors  assigned  grew  out  of 
the  ruling  on  this  fifth  paragraph  of  answer, 
admitting  evidence  and  charging  the  court  on 
the  same  theory  that  the  answer  was  held  good, 
and  therefore  it  is  unnecessary  to  prolong  this 
opinion  by  stating  and  deciding  them,  as  the 
theory  we  have  taken  of  the  law  in  passing 
upon  the  paragraph  of  answer  fullv  disposes  of 
the  other  questions,  and  they  will  not  arise 
upon  another  trial  of  the  case. 

Judgment  reverted,  with  instructions  to  tbe 
court  below  to  sustain  tbe  demurrer  to  tbe 
fifth  paragraph  of  answer,  and  for  further 
proceedings  m  accordance  with  this  opin- 
ion. 
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Robert  B.  CHAPMAN  et  al„  AppU., 

«. 

The  CITY  COUNCIL  OF  CHARLESTON, 

BeipU.,  and  Julia  I.  Chapman  et  cU,,  Appts. 

(...-8.C ) 

1.  Tbe  reflArictlon  vpoo  the  power  of  an 
ezecator  to  dispose  of  the  persona)  property  of 
bJs  testator,  found  in  South  Carolina  Oeneral 
Statutes,  S 1S7IS,  does  not  apply  to  bis  power  to  dis- 
pose of  oboses  in  action. 

^  A  eeriiflcate  of  stock  of  a  mnaleipal 
corporatioii  which  ia  nothing  more  than  a 
statement  tbat  the  corporation  owes  the  person 
named  therein  or  his  assigns  a  certain  sum  of 
money  which  it  promises  to  pay  at  a  certain  time 
with  interest  at  a  specified  rate,  payable  at  stated 
times,  and  which  contains  a  stipulation  tliat  the 
flame  is  transferable  only  at  tbe  oflBee  of  its  treas- 
urer, is  a  chose  in  action;  and  if  such  certificate 
belongs  to  the  estate  of  a  deceased  person  no  order 
of  sale  is  necessary  to  validate  the  transfer  there- 
of by  bis  executor. 

8.  When  the  poewer  to  dispoee  of  personal 
propei'ty  oelonging  to  a  testator's  estate  is 
given  to  executors  as  such,  it  may  be  exercised 
by  any  one  or  more  of  them. 

4.  When  power  is  given  to  eacecutors  to 
sell  and  dispose  of  such  parts  of  testator's  estate 
as  tbey  may  think  expedient  except  tbe  dwelling 
house  and  Its  appurtenances  and  public  securities 
to  a  certain  amount  which  is  to  constitute  a  sum  for 
te8tator*s  daughters,  which  sum  is  directed  by  tbe 
will  to  be  taken  from  the  most  secure  investments 
which  testator  had,  and  the  will  provides  that  a 
division  of  the  estate  shall  be  made  at  a  certain 
time  at  which  the  daughters*  share  shall  be  taken 
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from  the  estate  and  given  to  trustees,  and  that 
the  share  of  each  daughter  dying  before  that  time 
without  issue  shall  cease,  if  all  tbe  daughters  die 
without  issue  before  the  time  for  division  arrives, 
the  exception,  in  the  power  of  sale,  as  to  the  pub- 
lic securities,  ceases  and  the  executors  may  there- 
after dispose  of  them. 

6.  In  an  action  against  a  municipal  cor- 
poration to  recover  the  value  of  certain 
of  its  corporate  stock  belonging  to  a  dece- 
dent's estate  which  it  permitted  to  be  transferred 
upon  its  books  after  a  sale  thereof  by  an  executor 
to  whom  power  to  dispose  of  property,  excepting 
a  certain  amount  of  stockn,  was  given  by  tbe  will, 
the  burden  of  showing  that  the  stock  so  trans- 
ferred was  within  tbe  exception  in  the  power  of 
sale  is  upon  the  plaintiff. 

6.  Proceedings  Ibr  the  settlement  of  a 
decedent's  estate  by  which  certain  stock  of 
a  municipal  corporation  is  allotted  to  his  widow, 
will  not  bind  the  corporation  If  it  is  neither  party 
nor  privy  to  the  suit  and  has  no  notice  thereof,  so 
as  to  render  it  liable  for  tbe  value  of  such  stock 
if  it  subsequently  permits  a  transfer  of  the  same 
on  its  books  after  a  sale  thereof  by  the  executor, 
where  there  is  nothing  in  the  will  to  indicate  any 
likelihood  of  an  appeal  to  the  courts  for  any  pur- 
pose and  the  corporation  is  not  informed  of  the 
allotment,  but  tbe  stock  is  suffered  to  remain  on 
its  books  in  the  name  of  the  decedent's  estate. 

(April  6, 1889.) 

APPEAL  by  plaintiffs,  and  part  of  defend- 
ants, from  a  judgment  of  the  Circuit  Court 
of  the  First  Circuit,  Charleston  County,  in  favor 
of  the  defendant  corporation  in  an  action  to 
compel  it  to  deliver  or  account  for  certain  of 
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its  corporate  stock  alleged  to  have  been  illegally 
transferred  on  its  books.     Aftrmed, 

The  facts  are  fullystated  in  the  opinion. 

Messrs.  Lord  &  Uyde  for  appellants. 

Mr.  Charles  Ing^lesby*  for  respondents: 

The  city  stock  is  merely  the  evidence  of  debt 
due  from  the  citv  to  the  holder  of  the  stock,  and 
is  a  chose  in  actfon. 

Jenkins  v.  Charleston,  5  8.  C.  404.  See  State 
V.  Cheraw  <&  C.  R.  Co.  16  S.  C.  528. 

Each  executor  or  administrator  represented 
the  estate  and  had  full  power  to  deal  with 
it. 

See  Simpson  ads.  Qeddes,  2  Bay,  583;  Cage  v. 
Johnson,  1  McCord,  L.  492;  Mosely  v.  Cray  don, 
4  Strob.  L.  9;  Clarke  v.  Jenkins,  8  Rich.  Eq. 
841;  Qates  v.  WheUtone,  8  S.  C.  244  and  cases 
cited;  Rhame  v.  Lewis,  13  Rich.  Eq.  298;  Rey- 
nolds V.  Rees,  23  S.  C.  447. 

Each  of  several  executors  represents  the  es- 
tate and  has  the  right  to  receive  funds  without 
the  concurrence  of  his  coexecutors. 

Gates  V.  Whetstone,  8  S.  C.  244,  and  cases 
there  cited. 

Where  a  power  to  sell  lands  is  given  to  exec- 
utors as  executors,  one  executor  can  exercise 
it. 

Meakings  v.  Cromwell,  6  N.  Y.  142,  citing 
Bogert  v.  HerUU,  4  HUl,  492,  and  DeSaussure 
V.  ^Lyons,  9  S.  C.  492. 

Mclvert  J.,  delivered  the  opinion  of  the 
court: 

On  the  81st  of  January,  1859,  James  Chap- 
man departed  this  life,  having  first  duly  made 
and  executed  his  last  will  and  testament  with 
a  codicil  thereto,  the  one  bearing  date  the  27th 
of  May,  and  the  other  5th  of  July.  1856. 

By  his  will  the  testator  aopointed  his  three 
sons,  Thomas  E.,  James  and  Robert  B.  execu- 
tors, and  his  wife,  Isabella,  executrix;  and  by 
the  codicil  he  appointed  two  additional  execu- 
tors, John  W.  Caldwell  and  James  H.  Wilson. 
The  will  was  admitted  to  probate  on  the  7th 
of  February,  1859.  and  on  that  day  Robert  B. 
Chapman,  John  W.  Caldwell  ana  James  H. 
Wilson  qualified  as  executors,  and  on  the  4th 
of  February,  1860,  James  Chapman  also  quali- 
fied. The  other  two  persons  named  for  the 
purpose  never  qualified,  though  the  records  do 
not  show  that  they  ever  formally  renounced  the 
executorship. 

The  several  clauses  of  the  will,  as  set  out  in 
the  case  are  not  numbered,  but  for  convenience 
of  reference  we  have  numbered  them  in  regular 
order.  By  the  third  clause  the  testator  gives 
to  each  of  his  three  daughters,  naming  them, 
the  sum  of  $25/000,  saying: 

"  This  bequest  to  each  of  my  said  daughters 
I  do  not  intend  shall  in  any  wise  abate  or  con- 
tribute, in  case  of  any  deficiency  of  my  estate, 
but  shall  be  held  as  a  provision  made  for  my 
said  daughters,  and  to  be  preferred  over  all 
others." 

But  he  goes  on  to  provide  that  if,  from  any 
unforeseen  contingency , the  balance  of  his  estate 
should  not  yield  a  sufiacient  income  to  afford 
an  adequate  support  for  his  widow,  then  the 
annual  income  from  each  of  the  sums  given  to 
the  daughters  shall  be  charged  with  a  contribu- 
tion in  equal  portions,  with  so  much  as  may  be 
necessary  to  make  up  a  sum  sufficient  for*  the 
proper  maintenance  of  his  widow  during  her 
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life  or  widowhood.  He  then  directs  "That  the 
said  sum  of  $25,000  shall  be  taken  in  the  moat 
secure  investments  I  have,  such  as  stocks  or 
bonds  of  the  City  of  Charleston  or  stocks  of  the 
State  of  South  Carolina;"  and  further  provider 
that  the  sums  thus  given  to  the  daughters,  as 
well  as  any  other  portion  of  his  estate  to  which 
they  become  entitled  on  the  final  division  of 
his  estate,  "shall  be  taken  and  held  by  trustees, 
hereinafter  to  be  named,  and  in  the  manner 
hereinafter  to  be  provided." 

In  the  fifth  clause  the  testator  directs  that 
the  whole  of  his  estate  shall  be  kept  together 
by  the  executors  until  the  young^t  daughter 
shall  attain  the  age  of  twenty  one  years,  unless 
all  of  the  daughters  shall  marjy  beJore  that  pe- 
riod: "And  then  and  in  that  event  I  desire  and 
so  devise  that  my  estate  be  divided  in  the  fol- 
lowing manner:  First  that  from  it  shall  be  taken 
as  is  hereinbefore  directed  for  each  of  my  said 
daughters,  the  sum  of  $25,000,  in  the  manner 
hereinbefore  directed,  which  shall  be  trans- 
ferred to  trustees  for  my  said  daughters  here- 
inafter named,  and  which  shall  be  held  by  the 
said  trustees,  subject  to  the  following  uses^ 
trusts  and  purposes"— going  on  to  declare  the 
same,  providing  that  in  case  any  of  his  daugh- 
ters should  die  leaving  no  issue,  "then  and  in 
such  case  the  share  or  portion  of  my  estate  to 
such  daughter  or  daughters  given  under  this 
my  last  will  and  testament  shall  cease  and  de- 
termine; and  the  same  and  every  part  thereof 
sliall  be  divided  among  my  other  children  share 
and  share  alike." 

In  the  eleventh  clause  the  trustees  of  the 
daughters  are  named,  and  in  the  twelfth,  after 
naming  the  executors,  the  testator  says:  "And 
I  give  them  power  to  sell  and  dispose  of  such 
parts  of  my  estate  as  they  may  think  expedi- 
ent, except  such  public  securities  as  I  have  di- 
rected should  constitute  the  sum  of  $25,000  for 
each  of  my  said  daughters,  and  my  dwelling 
house,  with  the  furniture,  plate,  servants  and 
other  appurtenances  of  the  same." 

In  the  fourth  clause  the  testator  makes  pro- 
vision for  his  wife  during  her  life  or  widow- 
hood, giving  her,  amongst  other  things,  so 
much  of  the  income  of  his  estate  as  may  be  nec- 
essary to  maintain  her  and  such  of  his  chil- 
dren as  may  require  it,  in  the  style  to  which 
they  were  accustomed  during  testator's  life* 
time,  and  directs  that  any  surplus  of  such  in- 
come shall  be  invested  annually  by  the  execu- 
tors in  approved  public  securities  "which  shaU 
be  considered  as  part  of  my  estate  in  the  divis- 
ion of  the  same  which  I  hereafter  direct." 

In  the  sixth  clause  the  testator  provides  for 
his  widow  in  case  a  final  division  of  his  estate 
shall  become  necessary,  by  reason  of  the  mar- 
riage of  all  the  daughters,  or  from  any  other  un- 
foreseen cause,  before  the  youngest  daughter 
shall  attain  the  age  of  twenty-one  years,  and 
his  wife  shall  then  be  alive  and  continue  a 
widow,  by  which,  after  giving  his  dwelling 
house  and  certain  other  property  to  his  wife  for 
life  or  during  widowhood,  be  directs  his  execu- 
tors, in  maung  the  division  of  the  estate,  U> 
"set  apart  the  sum  of  $80,000  in  secure  public 
investments,"  the  annual  income  from  which 
shall  be  paid  to  the  wife  during  her  life  or 
widowhood,  and  upon  her  death  or  marriage 
this  provision,  as  well  as  every  other  made  for 
the  wife  "shall  thereupon  cease  and  determine 
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and  the  same  and  every  part  thereof  shall  be 
immediately  thereupon  divisible  among  my 
children  in  equal  parts  or  shares"  to  be  held  by 
them  on  the  terms  prescribed,  which  it  is  not 
important  to  state. 

The  seventh  clause  makes  provision  for  tes- 
tator's sons,  the  particulars  of  which  we  do  not 
deem  it  necessary  for  the  purposes  of  this  inquiry 
to  state,  further  than  to  say  that  the  plaintiffs 
claim  that  under  the  limitations  found  in  this 
clause  they  succeeded  to  the  share  of  their 
father. 

i  The  eighth  and  ninth  clauses  of  the  will  need 

not  be  specially  noticed  further  than  to  say 
that  they  both  show  that  no  division  of  the  es- 
;  tate  was  intended  until  the  voungest  daughter 
I  married  or  attained  the  age  of  twenty-one  years. 
So  also  as  to  the  tenth  clause  there  is  nothing 
in  it  which  can  affect  the  present  controversy. 
The  same  remark  is  applicable  to  the  first  and 
second  clauses. 

The  testator  left  surviving  him  his  widow, 
two  daughters  and  three  sons,  the  other  daugh- 
ter baviog  died,  during  his  lifetime,  leaving  no 
issae.  Both  of  the  surviving  daughters  died 
in  1864,  leaving  no  issue.  Thomas  E.  Chap- 
man, one  of  testator's  sons,  died  in  1868  leav- 
ing two  children,  who  are  the  plaintiffs  in  this 
action;  Robert  E.  Chapman,  another  son,  died 
in  1868,  leaving  two  daughters,  who  are  de- 
fendaDts  herein;  and  the  third  son,  James 
Chapman,  Jr.,  died  in  1881  leaving  ^ye  chil- 
dren, who  are  likewise  defendants  herein ;  and 
finally  the  widow  of  the  testator  died  March 
«,  1887. 

It  appears  from  the  inventory  of  testator's 
estate  that  the  only  public  securities  held  by 
him  at  the  time  of  his  death  were  |50,000  of 
City  of  Charleston  slock,  represented  by  vari- 
ous certificates  bearing  different  numbers,  and 
128,710  of  state  stock..  The  books  of  the  city 
treasurer,  which  were  offered  in  evidence,  show 
that  all  of  the  city  stock  has  been  transferred, 
at  different  times,  to  different  persons,  all  of 
these  transfers  having  been  made  by  Robert  B. 
Chapman,  executor,  except  one,  where,  the 
original  certificate  having  been  lost,  it  is  not 
known  who  signed  that  transfer.  These  books 
show  that  two  of  the  certificates— No.  169  and 
No.  170— for  110,000  each,  were,  on  the  sec- 
ond of  August,  1866,  transferred  by  Robert  B. 
Chapman  to  the  estate  of  James  Chapman,  and 
a  new  certificate.  No.  8005,  in  the  name  of  that 
estate,  issued  for  the  sum  of  $20,000. 

The  stock  represented  by  this  last  mentioned 
certificate  was  transferred  as  follows:  one  half 
by  Robert  B.  Chapman  and  James  Chapman, 
executors,  to  George  W.  Williams  &  Co.  on  the 
5th  of  July,  1867,  and  the  other  half  by  James 
Chapman,  executor  to  George  W.  Williams  & 
Co.  on  the  12th  of  August,  1867.  The  plaint- 
iffs claim  that  the  stock  represented  by  certifi- 
cate No.  3005,  had  been  set  apart  to  testator's 
widow  by  the  executors  under  certain  proceed- 
ings set  out  in  the  record,  and  that  upon  her 
d»ktb  they,  as  the  children  of  one  of  testator's 
deceased  sons,  Thomas  E.  Chapman,  together 
with  the  children  of  the  other  two  deceased 
SODS,  Robert  B.  Chapman  and  James  Chapman, 
became  entitled  to  said  stock,  in  the  proportions 
stated  in  the  complaint;  that  the  transfers  of 
said  stock  made  by  Robert  B.  Chapman  and 
James  Chapman,  executors,  to  George  W.  Will- 
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iams  &  Co.,  "were  illegal  and  void  and  were 
made  through  the  carelessness  of  the  ofiScers 
and  agents  of  the  city;  and  by  reason  thereof 
the  said  stock  has  been  wholly  lost  to  the 
plaintiffs  and  the  other  parties  entitled  thereto." 
They  therefore  bring  this  action  to  require  the 
City  of  Charleston  to  deliver  the  city  stock  thus 
illegally  transferred  to  the  plaintiffs  and  the 
other  parties  entitled  thereto  or  account  to 
them  for  the  same;  and  as  the  children  of  Robert 
B.  Chapman  and  the  children  of  James  Chap- 
man declined  to  unite  in  this  action  as  plaintiffs 
they  have  been  made  defendants. 

It  is  alleged  in  the  complaint,  and  the  fact  is 
so,  that  on  the  25th  of  May,  1866,  a  bill  was 
filed  in  the  court  of  equity  by  J.  W.  Caldwell,  ^ 
Robert  B.  Chapman  and  James  H.  Wilson,  as 
executors  of  James  Chapman,  against  Thomas 
E.  Chapman,  James  Chapman  and  such  of  the 
children  of  the  three  sons  as  were  then  in  esse 
who  were  supposed  to  be  remaindermen  under 
the  will,  for  the  settlement  of  the  estate  of  the 
testator,  in  which  the  executors  stated  that  they 
were  ready  to  account  and  to  set  apart  the 
widow's  share,  but  were  unw^illing  to  turn  over 
the  shares  of  the  testator's  sons  to  them  as  they 
were  advised  that  they  were  only  entitled  to  a 
life  estate  with  remainder  to  their  children,  and 
that  it  was  the  duty  of  the  executors  to  hold 
these  shares  for  the  benefit  of  those  who  would 
become  entitled  thereto  upon  the  happening  of 
the  contingencies  mentioned  in  the  will. 

The  Chancellor,  holding  that  the  period  for 
distribution  had  arrived,  adjudged  that  the 
sons  were  entitled  to  have  possession  of  their 
shares,  whether  their  estates  were  absolute  or 
for  life  only,  and  referred  it  to  Master  Tupper 
to  inquire  and  report  a  scheme  for  the  settle- 
ment of  the  estate.  On  the  12th  of  Jul v,  1866, 
Master  Tupper  filed  his  report,  setting  forth  in 
detail  what  property  had  t)een  allotted  to  the 
widow  and  the  three  sons  respectively  by  the 
executors,  in  which  he  recommended  that  such 
allotment  be  confirmed  and  "that  upon  the  de- 
livery to  the  widow  and  sons  of  the  real  and 
personal  property  assigned  to  them  respectively, 
the  executors  be  discharged;"  and  this  report 
was  confirmed  by  consent,  by  an  order  of 
Chancellor  Carroll.  The  allotment  to  the 
widow  embraced,  amongst  other  things,  $20,000 
of  city  stock  as  to  which  Master  Sass,  to  whom 
the  issues  in  the  present  action  were  referred 
found,  as  a  matter  of  fact,  that  certificate  No 
8005,  above  referred  to,  represented  the  stock 
then  allotted  to  the  widow,  though  it  does  not 
appear  that  such  stock  was  ever  transferred  to 
the  widow,  but  on  the  contrary  it  remained  on 
the  books  in  the  name  of  the  estate  of  James 
Chapman,  until  it  was  transferred  to  George 
W.  Williams  &  Co.  as  above  stated. 

When  the  record  of  the  proceedings  in  the 
late  court  of  equity  was  offered  in  evidence 
the  city  council  objected,  upon  the  ground  that, 
they  not  being  parties  thereto,  it  was  res  inter 
alios  acta,  and  in  the  absence  of  any  evidence 
that  they  had  notice  of  such  proceedings  such 
record  was  incompetent  evidence  against  them. 
The  Master  overruled  the  objection  and  the  city 
council  excepted. 

For  the  reasons  stated  in  his  report,  which  is 
set  forth  in  the  "case"  the  master  found  that 
the  transfers  of  stock,  by  the  executors  to 
George  W.  Williams  &  Co.  above  referred  to. 
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were  made  without  authority,  and  that  the  City 
Council  of  Charleston  was  responsible  for  the 
damages  resulting  to  the  plaintififs  therefrom. 
To  the  report  the  city  council  filed  exceptions, 
and  the  case  was  heard  by  His  Honor  Judge 
Norton  upon  the  report  and  exceptions,  who 
rendered  judgment,  sustaining  the  exceptions, 
overruling  the  report  and  dismissing  the  com- 
plaint. 

From  this  judgment  the  plaintiffs,  as  well  as 
all  the  defendants,  except  the  City  Council  of 
Charleston,  appeal  upon  the.  several  grounds 
set  out  in  the  record. 

The  fundamental  inquiry  in  the  case  is 
whether  the  executors,  all  or  some  of  them, 
had  the  power  to  transfer  (he  stock  in  question. 
There  can  be  no  doubt  that,  at  common  law, 
an  executor  had  an  absolute  power  of  disposal 
over  the  whole  personal  property  of  his  testa- 
tor (2  Williams,  Exrs.  670,  2d  ed);  and  while  it 
is  true  that  this  absolute  power  has  been  re- 
stricted by  the  Act  of  1824,  now  incorporated 
as  section  1976  of  General  Statutes,  requiring 
that  he  shall  first  obtain  an  order  of  sale  from 
the  proper  tribunal,  unless  such  sale  is  directed 
by  the  will,  it  has  been  settled  in  this  State,  by 
the  case  of  R/iamsY,  Lewis,  18  Rich.  Eq.  299, 
recognized  and  followed  in  Reynolds  v.  Mees,  28 
S.  C.  488,  that  such  restriction  does  not  apply 
to  the  power  of  an  executor  to  transfer  cboses 
in  action.  So  that  if  this  stock  is  a  chose  in 
action  there  can  be  no  doubt  of  the  power  of 
the  executors  to  transfer  it,  unless  forbidden  by 
the  terms  of  the  will  to  do  so. 

It  seems  to  us  that  this  stock  must  be  regard- 
ed as  a  chose  in  action.  It  is  nothing  more 
than  an  acknowledgment  that  the  City  Council 
of  Charleston  is  due  to  the  person  named  in  the 
certificate  or  his  assigns  tne  sum  of  money 
specified  therein,  which  is  payable  at  the  time 
therein  stated  with  interest,  at  the  rate  speci- 
fied, payable  at  certain  stated  times,  with  a 
stipulation  that  the  same  is  transferable  only  at 
the  office  of  the  city  treasurer.  It  is  a  mere 
promise  to  jyay  a  certain  sum  of  money  at  a 
time  stated  with  interest  thereon  at  a  specified 
rate,  payable  at  certain  stated  periods.  Such  a 
paper  signed  by  an  individual  would  unques- 
tionably constitute  a  chose  in  action;  and  the 
fact  that  this  paper  is  executed  by  a  corporation 
cannot  have  the  effect  of  altering  its  nature  and 
le^l  effect  It  follows,  then,  that  no  order  of 
sale  was  necessary  to  render  these  transfers 
valid. 

Inasmuch  as  the  right  to  transfer  this  stock 
does  not  rest  alone  upon  the  power  of  sale  con- 
ferred by  the  will,  but  might  have  been  law- 
fuUv  exercised  under  the  common-law  powers 
of  the  executors,  it  is  scarcely  necessary  to  con- 
sider the  point  raised  in  the  argument  that  the 
power  was  defectively  executed  because  all  of 
the  executors  did  not  unite  in  exercising  it;  for 
according  to  our  construction  of  the  clause  oon- 
ferrinff  the  power  it  was  given  to  the  executors 
as  such;  and  when  that  is  the  case  it  is  too  well 
settled  to  admit  of  question  that  the  power  may 
be  exercised  by  any  one  or  more  of  several  exec- 
utors, M  least  so  far  as  personal  property  is  con- 
cerned, upon  the  principle  statea  in  2  Williams 
on  Executors,  683  (2d  ed.)  as  follows:  "Coexee 
utors,bowever  numerous,  are  regarded  in  law  as 
an  individual  person;  and  by  consequence  the 
8  L.  R  A. 


acts  of  any  one  of  them,  in  respect  of  the  admin- 
istration of  the  effects,  are  deemed  to  be  the  acts 
of  all,^'  quoted  with  approval  in  Badforough  ▼. 
MeAlilei/,  10  S.  C.  246. 

Our  next  inquiry  is  whether  there  is  anything 
in  the  will  forbidding  the  exercise  of  this  pow- 
er of  sale.  So  far  from  there  being  any  general 
prohibition  in  the  will  as  to  the  exercise  of 
this  power  of  sale,  the  testator  has,  on  the  con- 
trary, expressly  invested  his  executors  with 
power  to  sell  any  part  of  his  estate,  except  cer- 
tain specified  portions  thereof.  His  language 
is:  ''I  give  them  power  to  sell  and  dispofie  of 
such  parts  of  my  estate  as  they  may  think  ex- 
pedient, except  such  public  securities  as  I  have 
directed  should  constitute  the  sum  of  $25,000 
for  each  of  my  said  daughters,  and  my  dwelling 
house,"  etc,,  which  he  intended  as  a  home  for 
his  wife  and  children. 

It  will  be  observed  that  the  testator  does  not 
specifv  any  particular  public  securities  as  ex- 
cepted, from  the  power  of  sale,  but  he  only  re- 
fers to  them  in  general  terms  as  such  public 
securities  as  he  had  directed  should  constitate 
the  sum  of  money  intended  for  each  of  his 
daughters.  The  legacies  to  the  daughters  are 
not  specific  legacies,  and  thejr  can  scarcely  be 
reganied  even^  as  demonstrative  legacies;  for 
no  particular  fund  is  designated  out  of  which 
they  were  to  be  paid  as  in  Boykin  v.  Boykin, 
21  S.  C.  582;  but  the  direction  is,  simplv,  that 
these  sums  of  money  intended  for  the  daugh- 
ters * 'shall  be  taken  in  the  most  secure  invest- 
ments I  have,  such  as  stocks  or  bonds  of  the 
City  of  Charleston,  or  stocks  of  the  State  of 
South  Carolina,"  but  no  particular  stocks  or 
bonds  are  designated  as  the  fund  out  of  which 
they  were  to  be  paid.  It  is  clear,  therefore, 
that  they  might  have  been  paid  in  United 
States  bonds  or  any  other  public  securities 
"such  as"  city  or  state  stocks. 

It  does  not  appear  what  amount  of  public 
securities  the  testator  owned  at  the  time  he  ex- 
ecuted his  will,  though  it  does  appear  that,  at 
the  time  of  his  death,  he  owned  city  and  state 
stocks  to  the  amount  of  |78,710,  a  sum  insaf- 
ficietit  to  make  the  provision  intended  for  the 
three  daughters.  The  testator  must,  therefore, 
have  expected,  when  he  signed  his  will,  to  ac- 
quire additional  public  securities  before  he 
died,  or  intended  that  his  executors  should  do 
so  after  his  death;  but  the  death  of  one  of  his 
daughters  during  his  lifetime  rendered  this  un- 
necessan^,  as  the  amount  of  public  securities 
on  hand  at  the  time  of  his  aeath  was  much 
mbi-e  than  sufficient  to  make  the  required  pro- 
vision for  the  two  surviving  daughters. 

It  will  be  observed  that  by  the  fifth  clause  of 
the  will  the  testator  directs  that  the  whole  of 
his  estate  should  be  kept  together  until  his 
youngest  daughter  married  or  attained  the  age 
of  twentv-one  ytars,  "  and  then  and  in  that 
event "  the  estate  was  to  be  divided  in  the  man- 
ner prescribed  "First  that  from  it  shall  be 
taken  ...  the  sum  of  $25,000  in  the  manner 
hereinbefore  directed" — that  is  in  public  securi- 
ties—"which  shall  be  transferred  to  troste^" 
etc. ;  and  the  same  clause  goes  on  to  provide 
that  upon  the  death  of  anv  daughter  without 
issue,  the  share  of  such  daughter  under  the 
will  "shall  cease  and  determine,  and  the  same 
and  every  part  thereof  shall  be  divided  among 
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my  other  children  share  and  share  alike; "  so 
that  it  is  quite  clear  that  until  the  period  fixed 
for  a  division  arrived,  the  portions  intended 
for  the  dauffhters  could  not  be  taken  out  of 
the  estate  and  transferred  to  their  trustees;  and 
as  all  the  daughters  died  without  issue  before 
that  period  arrived,  it  never  did  become  neces- 
aary  or  even  permissible  to  separate  their  por- 
tions from  the  rest  of  the  estate;  and  hence,  in 
the  events  which  have  happened,  no  portion  of 
the  estate  was  excepted  from  the  power  of  sale 
conferred  upon  the  executors  except  the  dwell- 
ing house  and  other  specific  articles  given  to 
the  widow. 

The  whole  tenor  of  the  will  shows  that  the 
testator  did  not  intend  to  except  public  securi- 
ties from  the  power  of  sale  conferred  upon  the 
executors,  because  he  regarded  them  as  the 
aafest  of  all  investments  that  could  be  made, 
for  if  that  had  been  his  intention  it  would 
liave  been  very  easy  to  say  so.  The  most 
natural  way  to  have  expressed  such  intention 
would  have  been  to  say  that  "The  executors 
are  authorized  to  sell  an  v  portion  of  my  estate, 
as  they  may  think  expedient,  except  such  pub- 
lic securities  as  1  mav  own  at  the  time  of  my 
death."  But  instead  of  saying  this— instead 
of  excepting  all  of  his  public  securities— he 
only  excepts  those  which  he  desired  should 
constitute  the  portions  of  his  daughters,  when 
the  time  arrived  for  setting  apart  such  portions 
and  placing  them  in  the  hands  of  trustees  for 
their  benefit;  and  as  that  time  never  arrived, 
and  as  this  provision,  according  to  our  view, 
was  manifestly  intended  for  the  personal  bene- 
fit of  the  daughters,  we  do  not  think  that,  in 
the  events  which  have  occurred,  any  portion 
of  the  estate  was  excepted  from  the  power  of 
aale,  except  the  dwelling  house,  etc. 

It  is  significant,  in  this  connection,  to  notice 
that  the  $80,000  in  public  securities,  which,  in 
the  sixth  clause  of  the  will  the  testator  directs, 
in  a  certain  contingency,  shall  be  set  apart  for 
the  widow,  are  not  excepted  from  the  power 
of  sale  conferred  upon  the  executors,  but  only 
such  public  securities  as  he  directed  should  be 
set  aput  or  taken  out  of  his  estate,  for  his 
daughters,  and  placed  in  the  hands  of  trustees 
when  the  period  for  divbion  should  arise. 

But  in  any  view  of  the  case  it  was  incum- 
bent on  the  plaintiffs  to  show  that  this  par- 
ticular stock  represented  by  certificate  No. 
8005,  the  alleged- illegal  transfer  of  which  con- 
stitutes the  basis  of  their  claim,  was  excepted 
from  the  power  of  sale;  and  this  they  have 
fafled  to  do.  There  is  no  doubt  that,  as  this 
stock  originally  stood  on  the  books  of  the  city 
treasurer  in  the  name  of  the  testator,  and  was 
afterwards  consolidated  into  one  certificate  in 
the  name  of  his  estate,  the  city  authorities 
must  be  presumed  to  have  exammed  the  will 
before  they  could  properly  allow  the  stock  to 
be  transferred;  and  if  they  failed  to  make  such 
examination  they  must  be  presumed  to  have 
had  notice  of  everything  that  such  an  exami- 
nation properly  conducted  would  have  dis- 
doeed.  Now  if  they  had  made  such  examina- 
tion ihej  would  have  learned  that  the  executors 
had  full  power  to  dispose  of  any  public  securi- 
ties except  such  as  were  necessary  to  meet  the 
provision  intended  for  the  daughters;  and  as 
they  would  also  have  learned  that  one  of  the 


daughters  had  predeceased  the  testator,  leaving 
only  two  to  be  provided  for,  and  that  the 
amount  of  public  securities  owned  by  the  tes- 
tator at  the  time  of  his  death  was  much  more 
than  sufficient  to  provide  for  these  two;  and  as 
they  would  have  learned  further  that  these  two 
daughters  had  died  without  issue  long  before 
the  period  arrived  when  the  public  securities 
were  to  be  taken  out  of  the  estate  and  placed 
in  the  hands  of  their  trustees, — it  seems  to  us 
that  the  result  of  their  inquiries  would  have 
shown  that  the  executors  had  full  power,  not 
only  to  dispose  of  this  particular  stock,  but 
also  any  or  all  of  the  public  securities. 

It  is,  however,  contended  that  when,  under 
the  proceedings  in  the  court  of  equity  above  re- 
ferred to,  the  stock  in  question  was  allotted  to 
the  widow  in  the  division  then  made  under  the 
supervision  of  the  court,  the  power  of  sale 
was  determined  and  any  subsequent  transfer 
by  the  executors  was  wholly  without  au- 
thority. 

While  that  may  be  so  as  to  the  parties  to 
that  case  or  their  privies,  and  woula  be  so  as 
to  the  city  council  if  they  had  had  notice  of 
such  proceedings,  yet  as  they  were  neither  par- 
ties nor  privies  to  that  case,  and  had  no  notice 
of  it,  we  do  not  see  how  they  can  be  affected 
by  anything  that  was  done  under  that  case. 

There  was  nothing  in  the  will  to  indicate 
that  there  was  any  likelihood  or  expectation  of 
an  appeal  to  the  courts  for  any  purpose.  On 
the  contrary  the  whole  tenor  oi  the  will,  espe- 
cially the  provisions  of  the  tenth  clause,  indi- 
cated that  the  testator  did  not  intend  or  expect 
that  any  resort  should  be  had  to  the  courts  for 
the  purpose  of  carrying  out  the  provisions  of 
his  will;  hence,  while  the  city  authorities  must 
be  presumed  to  have  had  knowledge  of  the 
contents  of  the  will,  such  knowledge  instead 
of  inducing  them  to  inquire  whetner  there 
were  any  proceeding  in  the  courts  in  reference 
to  the  estate,  would  have  had  rather  the  con- 
trary effect. 

The  parties  to  that  case  took  no  steps  to  in- 
form tbe  city  council  of  what  had  been  done, 
or  to  transfer  the  stock  to  the  widow,  or  to 
anyone  for  hier;  but  it  was  suffered  to  remain 
on  the  books  of  the  city  treasurer  in  the  name 
of  the  estate  of  the  testator,  apparently  sub- 
ject to  the  control  and  disposition  of  his  exec- 
utors; and  there  was  nothing  whatever  done, 
so  far  as  we  can  perceive,  calculated  to  excite 
even  a  suspicion  in  the  minds  of  the  city  au- 
thorities that  the  executors  no  longer  had  power 
to  dispose  of  the  stock. 

The  position  taken  in  the  argument,  that  un- 
der the  proceedings  in  equity  the  executors 
were  discharged  with  their  own  consent,  and 
therefore  had  no  power  to  transfer  the  stock,  is 
fully  disposed  of  by  what  is  said  by  the  Cir- 
cuit Ju^^:  first,  that  under  the  order  the  ex- 
ecutors were  to  be  discharged  upon  certain 
conditions  which  were  never  complied  with; 
second,  that  the  court  had  no  authority  to  dis- 
charge them.  Campbell  v.  Bank  of  GharUston, 
8  S.  C.  884. 

The  judgment  of  this  court  is  that  the  judg- 
ment of  the  Circuit  Court  be  afflrmed. 

'  Simpson,  Ch.  J.,  and  MeOowan*  A.  J., 
concur. 
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TENNESSEE  SUPREME  COURT. 


Creed  F.  BATES,  Appt., 

V. 

Robert  L.  TAYLOR,  Governor. 


(....Tenn.. 


1.  Whether  the  duty  of  issain^  a  tsommis- 
sion  or  certificate  of  election  to  each  person 
elected  representative  to  Ck>n^e9B  from  the  State 
of  Tennessee,  devolved  upon  the  Governor  of 
that  State  by  the  Code  (M.&V.),  »»  10»4.  1146,  is 
called  ministerial  or  executive  the  performance 
thereof  is  an  official  action  which  can  be  neither 
coerced  nor  restrained  by  the  courts. 

2.  It  is  the  province  of  the  Governor  to 
construe  for  himself  a  statute  devolving 
upon  him  the  duty  of  issuing  a  commission  or  cer- 
tificate of  election,  and  to  determine  his  course  of 
action  thereunder:  and  so  long  as  he  acts  with  an 
honest  purpose  of  discharging  his  duty  under  the 
law,  his  action  cannot  be  characterized  as  unlaw- 
fuL  In  such  case  the  courts  cannot  substitute 
their  judgment  for  his;  and,  even  after  he  and 
the  Secretary  of  State,  who  by  law  constitute  a 
board  to  canvass  the  returns,  have  ascertained 
that  a  certain  person  is  elected  and  a  certificate 
has  been  prepared  ready  for  delivery  to  him,  the 
courts  cannot  prevent  the  Governor  from  chang- 
ing his  decision  and  issuing  a  certificate  to 
another. 

8.  If  the  determination  that  a  certain  per- 
son is  elected  and  the  preparation  of  a  certif- 
icate to  be  delivered  to  him  exhausts  the  power 
of  the  Governor  under  a  statute  devolving  upon 
him  the  duty  of  issuing  a  certificate  of  election,  a 
subsequent  certificate  by  the  Governor  to  a  third 


person  does  not  impair  the  right  of  the  person 
first  found  to  be  elected,  nor  give  him  suAcient^ 
reason  to  seek  the  aid  of  a  court  of  equity  to 
protect  his  claim. 

(February  16, 1880.) 

APPEAL  by  complainant,  from  a  decree  of 
the  Chancery  Court  of  Davidson  County, 
dismissing  a  bill  filed  to  compel  the  Governor 
of  the  State  to  deliver  a  certificate  of  election 
to  complainant  and  to  prevent  delivery  of  one 
to  another  applicant.    Affirmed. 

The  case  is  fully  stated  in  the  opinion. 

Messrs,  Vertrees  &  Vertrees,  Hill  A 
Cranberry  and  A.  S.  MarkSf  for  appel- 
lant: 

The  Governor  and  Secretary  of  State  together 
constitute  a  returning  board;  and  having  once 
acted  conjointly  and  reached  a  conclusion,  the 
Governor  has  no  power  individually  to  over- 
ride the  action  of  the  board. 

If  the  Governor  alone  constitutes  the  board 
he  cannot  alter  his  decision  after  be  has  once 
declared  a  certain  person  to  be  elected  and 
directed  a  certificate  to  be  prepared  for  him; 
and  if  he  attempts  to  (V>  so  the  courts  will  inter- 
fere and  enjoin  the  action. 

See  Davis  v.  Oray,  88  U.  8.  18  Wall.  208  (21 
L.  ed.  447);  Board  of  Liquidation  v.  McComb^ 
92  U.  S.  531  (23  L.  ed.  623);  U.  8.  v.  Z^,  lOS 
U.  8.  196  (27  L.  ed.  171  j;  BeAyres,  128  U.  8. 
443  (31  L.  ed.  216). 

As  soon  as  the  Governor  signed  the  certificate 


KOTB.— Judiciary  cannot  interfere  wiJOi  functions 
of  Executive. 

Each  co-ordinate  department  of  the  erovernment 
shall  be  conjointly  exercised,  yet  each  is  to  be  close- 
ly confined  to  Its  own  particular  sphere;  and  any 
interference  on  the  part  of  the  judiciary  with  the 
functions  of  the  Executive  is  an  unwarrantable  as- 
Bumptlon  upon  the  part  of  the  judiciary  and  de- 
structive of  the  independence  of  the  Executive. 
State  V.  Governor,  25  N.  J.  L.  331;  Hawkins  v.  Gov- 
ernor, 1  Ark.  570;  Re  Dennett,  82  Maine,  508;  People 
V.  Bissell,  19  111.  229;  State  v.  Warmoth,  22  La.  Ann. 
1;  State  v.  Drew,  17  Fla.  67;  Ifauran  v.  Smith,  8  R.  I. 
192;  Hlflrh,  Extr.  Legal  Bern.  112. 

That  the  departments  of  grovemmentare  distinct 
and  Independent,  see  note  to  Fleminff  v.  Guthrie 
(W.  Va.)  anUn  58;  Gofl  v.  Wilson,  ante^  58;  Carr  v. 
Wilson,  ante.  64. 

Mandamus  ujiU  not  lie  to  control  official  Judgment 
and  discretion. 

As  to  duties  necessarily  Involving  the  exercise  of 
official  judgment  and  discretion,  mandamus  will 
not  lie.  Miles  v.  Bradford,  22  Md.  170;  State  v. 
Chase,  5  Ohio  St.  628;  Tenn.  &  C.  R.  Co.  v.  Moore,  86 
AJa.  871.    See  Flemiiig  v.  Guthrie,  ante,  58. 

The  court  cannot  compel  the  execution  of  a  duty 
enjoined  on  the  Executive  by  the  Constitution,  or 
direct  the  manner  of  its  performance.  State  v.  Gov- 
ernor, 26  N.  J.  L.  331. 

The  court  will  not  encroach  on  the  functions  of 
the  chief  executive  officer  of  the  State  by  com- 
manding him  to  perform  this  duty  (State  v.  Gover- 
nor, 39  Mo.  388;  State  v.  Governor,  25  N.  J.  L.  831; 
Hawkins  v.  Governor,  1  Ark.  570:  State  v.  Drew,  17 
Fla.  90);  as  commanding  him  to  issue  a  commission 
to  the  petitioner  for  a  public  office  which  he 
claimed.  Hawkins  v.  Governor,  1  Ark.  670. 
8  L.  R.  A. 


That  it  is  not  the  executive  character  of  the 
officer  which  removes  him  beyond  judicial  control 
has  been  held  by  the  courts  of  some  States;  and 
that  courts  may  interpose  in  case  of  failure  or  neg- 
lect to  perform  a  plain  and  imperative  ministerial 
duty  required  of  him  by  law  has  been  malntaiaed. 
See  High,  Extr.  Legal  Rem.  106,  dting  State  v. 
Chase,  5  Ohio  St.  528;  Tennessee  &  C.  R.  Go.  v.  Moore* 
36  Ala.  871;  Cotten  v.  Ellis,  7  Jones,  L.  545;  Magruder 
V.  Swann,  25  Md.  178;  Groome  v.  Gwinn,  43  Md.  572^ 
Chumasero  v.  Potts,  2  Mont.  242;  Mlddleton  v.  Low^ 
80  Oal.  696;  Harpending  v.  Halght.  89  CaU  189:  Giay 
V.  State,  72  Ind.  567.  See  also  Baker  v.  Kirk,  88  lad. 
517. 

So  it  has  been  held  that  mandamus  lies  to  require 
aGovemor  to  authenticate  astatute  (Harpending  v» 
Haight,  39  Cal.  189);  or  to  sign  and  execute  a  patent 
for  lands  sold  by  the  State  (Mlddleton  v.  Low«  80 
Cal.  590);  or  to  draw  bis  warrant  for  payment  of 
a  salary  (Cotten  v.  Ellis,  7  Jones.  L.  645);  or  to  pay 
certain  fund  to  a  railroad  company  (Tennessee  k 
C.  R.  Co.  V.  Moore,  86  Ala.  871);  or  to  canvass  there- 
turns  of  an  election,  where  such  duty  is  imposed  by 
law  (Chumasero  v.  Potts,  2  Mont.  242):  or  to  Issue 
commissions.  Magruder  v-  Swann,  25  Md.  173. 

Tet  the  weight  of  authority  is  opposed  to  this  doo> 
trine.  See  Hawkins  v.  Governor,  1  Ark.  531;  State 
V.  Towns,  8  Ga.  380;  State  v.  Warmoth,  22  La.  Ann. 
1;  Re  Dennett,  32  Maine,  506;  People  v.  Governor,  29 
Mich.  320;  State  v.  Governor,  89  Mo,  388;  State  v. 
Governor,  25  N.  J.  ^.  331;  Chamberlain  v.  Sibley,  4 
Minn.  300;  Rice  v.  Austin,  19  Minn.  106;  State  v. Drew* 
17  Fhi.  67;  Mauran  v.  Smith,  8  R.  1.  192:  People  v* 
Bissell,  19  IlL  229;  People  v.  Cullom,  100  HI.  472;  Peo- 
ple V.  Tates,  40  111.  126;  Joneeboro,  F.  B.  &  B.  G. 
Tump.  Co.  V.  Brown,  8  Baxt.  490.  See,  as  to  writ 
of  mandamus  generally,  note  to  Fleming  v.  Guth- 
rie, ante.  58. 
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of  decUoD  for  complainant  and  caused  the 
/|[reat  seal  of  the  State  to  be  affixed  thereto,  the 
1^  right  to  that  certificate  was  fixed  and 
Tested  io  him. 

See  Marbury  v.  Maduon,  5  U.  8.  1  Cranch, 
158(2L.  ed.  60>;  Cooler,  Const.  Lim.  p.  623; 
J^k  V.  Wright,  10  Heisk.  250. 

Whenever  the  Governor  undertakes  to  per- 
form any  act  which  is  unauthorized  by  law  he 
is  aclioff  without  authority  of  law  and  is  as 
amenable  as  any  other  citizen  to  the  process  of 
the  courts. 

Mr,  A.  S.  Colymr,  for  appellee: 

As  it  is  made  the  duty  of  the  Governor,  as 
governor,  to  issue  the  certificate,  the  court  can- 
not step  in  and  tell  him  when,  how  and  upon 
what  conditions  he  shall  issue  it. 

See  StaU  v.  Qaoemor,  26  N.  J.  L.  331 ;  State  v. 
Omrnor,  39  Mo.  888. 

The  Governor  might  disregard  the  injunction 
if  it  was  issued  because  the  court  has  no  juris- 
diction over  the  subject  matter. 

High,  Extr.  Legal  Rem.  120. 

That  one  of  the  departments  of  government 
must  not  encroach  on  the  others,  see— 

State  V.  Staten,  6  Coldw.  354;  Lipscomb  v. 
Dean,  1  Lea,  546:  Waterhausey.  Cleveland  Pub. 
Schools,  9  Baxt.  398;  W/ieless  v.  Second  Nat. 
Bank,  1  Baxt.  473;  Gtnemor  v.  McEwen,  5 
Bnmph.  241;  StaU  v.  Fleming,  7  Humph.  152; 
gmn  V.  Young,  5  Yerg.  820;  Tate  v.  BeU,  4 
Yerg.  202:  MaJbry  v.  Baxtei\  11  Heisk.  689; 
Brown  v.  Hayioood,  4  Heisk.  363. 

That  the  court  will  not  take  jurisdiction  of 
this  case,  see — 

Be  Bennett,  82  Maine,  ^^.Jonetbaro,  F,  B.  A 
B.  0.  Tump.  Co.  V.  Brown,  8  Baxt.  490. 

Messrs.  DemoM  A  Malone,  also  for  ap- 
pellee: 

Sections  1088  and  1089  of  the  Code  requiring 
the  returns  to  be  made  and  compared  by  the 
Governor  and  Secretary  of  State,  were  repealed 
by  the  Act  of  March  18,  1878. 

See  Acts  1878,  pp.  52,  63. 

This  Act  requires  such  returns  to  be  made  to 
the  (JovemoT. 

The  latter  Act  is  a  general  law,'  and  entirely 
changes  the  mode  for  the  ascertainment  of  who 
was  elected,  and  therefore  operates  as  a  repeal 
of  the  former  law. 

Home  Ins.  Co.  v.  Shelby  Co.  Taxing  Bist.  4 
Lea,  644. 

The  mere  siniing  and  having  attested  a  pa- 
per in  favor  of  a  person  could  not  vest  title,  if 
there  was  power  m  the  grantor  to  withhold  or 
recall  it  There  must  be  an  intention  to  de- 
liver. 

Brecard  v.  Neely,  2  Sneed,  170;  MeEwen  v. 
Troost,  1  Sneed,  191.  See  Cooley,  Const.  Law, 
p.  53,  note  1. 

In  Miss.  V.  Johnson,  71  U.  S.  4  Wall.  491  (18 
L  ed.  437);  and  Ky.  v.  Bennison,  65  U.  S.  24 
How.  66  (16  L.  ed.  717),  the  court  held  that  it 
would  not  interfere  with  an  Executive  in  the 
exercise  of  oflBcial  duty. 

If  the  duty  be  executive^  then,  under  all  of 
the  authorities,  the  court  could  not  interfere; 
and  our  own  court  has  held  that  the  court  can- 
not interfere  with  an  Executive  in  the  exercise 
of  his  official  duties,  even  though  they  be  mere- 
ly ministeriaL 

Jonesboro,  etc.  Tump.  Co.  v.  Brown,  8  Baxt. 
490.  See  also  ^ate  v.  Oavemor,  25  N.  J.  L.t 
3L.RA. 


349;  Hartranfts  App.  85  Pa.  444-447;  Hawk- 
ins V.  Governor,  1  Ark.  570;  State  v.  Governor, 
39  Mo.  388;  State  v.  7 owns,  8  Ga.  860;  Re  Ben- 
nett,  82  Maine,  508;  Ex  parte  Wimberly,  67 
Miss.  437:  High,  Extr.  Legal  Rem.  118-124. 
Mr.  Sam  Watson  also  for  appellee. 

Caldwell,  J.,  delivered  the  opinion  of  the 
court: 

This  is  a  bill  to  compel  the  Governor  of  the 
State  to  deliver  a  certificate  of  election  to  the 
complainant  and  to  prevent  the  issuance  of  one 
to  another  applicant. 

Complainant  alleges,  in  substance,  that  he 
was  elected  to  membership  in  the  Fifty-First 
Congress  of  the  United  States,  in  the  Third 
Congressional  District  of  Tennessee,  on  the  6th 
day  of  November,  1888;  that  the  fact  of  his 
election  wasxluly  ascertained  by  the  €k)vernor 
and  Secretary  of  State,  who  by  law  constitute 
a  board  to  canvass  the  returns;  that  thereafter, 
in  further  compliance  with  the  law,  a  oertifi 
cate,  showing  the  fact  of  his  election,  was  made 
out,  signed  by  the  Glovernor,  attested  by  the 
Secretanr  of  State  and  sealed  with  the  great 
seal  of  the  State;  that  after  all  this  the  Govern- 
or refuses  to  deliver  said  certificate  to  the  com- 
plainant and  now  claims  that  one  H.  Clay  Ev- 
ans was  elected  to  said  ofiice  and  is  entitled  to 
receive  a  certificate  of  election  instead  of  com- 
plainant; and  that  the  Governor  is  about  to  issue 
a  certificate  to  said  Evans,  though  the  latter 
was  not  elected,  and  the  Secretary  of  State  will 
not  join  the  Governor  in  such  certificate. 

Complainant  further  alleges  that  when  the 
said  board  acted,  and  the  certificate  reciting  his 
election  was  signed,  attested  and  sealed,  the 
board's  power  was  exhausted,  and  complain- 
ant's rights  became  fixed  and  his  title  to  the 
ofiice  complete;  that  the  board  could  not  sub- 
sequently reconsider  its  action  and  declare 
another  person  elected;  that  in  no  event  had 
the  Governor  a  right  to  reconsider  the  matter 
himself  and  issue  a  certificate  to  Evans  without 
the  concurrence  of  the  Secretary  of  State;  that 
the  issuance  of  a  certificate  to  Evans  would,  in 
view  of  the  foregoing  facts,  be  a  usurpation  of 
authority  on  the  part  of  the  Governor  to  the 
great  and  irreparable  injury  of  complain- 
ant. 

The  prayer  is  that  the  Governor  be  enjoined 
from  issuing  a  certificate  to  Evans,  and  that  he 
be  compelled  to  deliver  the  one  already  signed, 
attested  and  sealed  to  complainant. 

The  Governor  appeared .  by  counsel  and 
moved  the  court  to  dismiss  the  bill:  **first,  for 
want  of  equity  on  the  face  of  the  bill;  second, 
for  want  of  jurisdiction  in  the  court;  third,  be- 
cause it  is  unfit  for  a  court  of  equity.'' 

The  Chancellor  sastained  the  motion  and 
dismissed  the  bill. 

Complainant  has  appealed. 

The  main  question  debated  at  the  bar,  and 
that  which  is  conclusive  of  the  case,  is  one  of 
jurisdiction. 

The  Constitution  ordains  that  the  Governor 
of  the  State  shall  perform  certain  duties  there- 
in prescribed,  and  such  others  as  may  from  time 
to  time  be  devolved  upon  him  by  Act  of  the 
Le^slature.    Art.  8. 

Among  the  duties  so  devolved  upon  him  by 
statute  is  that  of  issuing  a  commission  or  cer- 
ificate  of  election  to  each  person  elected  repre- 
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sentative  to  Congress.  Code  (M.  &  V.),  §^  1094, 
1146. 

The  issuance  of  such  commission  or  certifi- 
cate, whether  called  a  ministerial  or  an  execu- 
tive duty,  is  an  official  action  whose  perform- 
ance can  be  neither  coerced  nor  restrained  by 
the  courts. 

An  attempt  on  the  part  of  the  courts  to  con- 
trol bis  action  under  this  statute  would  be  an 
invasion  by  one  department  of  the  €k)vemment 
of  the  rights  of  another  department,  and,  for 
that  reason  a  violation  of  sections  1  and  2  of 
article  2  of  the  Constitution,  which  are  in  the 
following  language: 

"Sec.  1.  The  powers  of  the  Government  shall 
be  divided  into  three  distinct  departments: 
the  legislative,  executive  and  judicial. 

"Sec.  2.  No  person  or  persons  belonging  to 
one  of  these  oepartments  shall  exercise  any 
of  the  powers  properly  belonging  to  either  of 
the  others,  except  in  the  cases  herein  dire,cted 
or  permitted."    Art.  2. 

It  is  well  settled  by  all  the  authorities  that 
mandamus  will  not  lie  to  compel  the  €k>vernor 
of  a  State  to  perform  duties  of  a  purely  execu- 
tive or  political  nature,  involving  the  exercise 
of  official  judgment  and  discretion;  but  the  de- 
cisions are  wide  apart  as  to  the  power  of  the 
courts  to  compel  him  to  discharge  those  duties, 
which  as  to  other  officials  are  "usually  called 
ministerial. 

The  courts  of  Ohio,  Alabama,  California, 
Maryland  and  North  Carolina  are  together  in 
holding  that  the  Governor  may  be  required  by 
mandamus  to  perform  duties  of  the  latter  class; 
while  the  courts  of  Arkansas,  Georgia,  Illinois, 
Louisiana,  Maine,  Minnesota,  New  Jersey  and 
Rhode  Island  have  uniformly  held  the  contra- 
ry, upon  the  ground  that  the  powers  of  gov- 
ernment in  the  States  are  distributed  among 
three  departments  which  under  the  organic  law 
are  to  be  and  remain  independent  of  each  other. 
High,  Extr.  Legal  Rem.gfc^  118.  119,  120,  121. 

This  author  cites  the  cases  from  the  different 
States  mentioned.  We  have  examined  them, 
and  also  a  very  instructive  case  from  Michigan 
(People,  Sutherland,  v.  Governor,  29  Mich.  821), 
which  is  in  accord  with  those  from  the  States 
last  mentioned;  and  we  are  fully  persuaded  not 
onlj  that  the  weight  of  authority,  but  also  the 
weight  of  reason,  is  against  the  power  of  the 
courts  to  coerce  the  Chief  Executive  of  a  State 
into  the  performance  of  any  official  duty. 

This  court  has  heretofore  put  itself  in  line 
with  those  courts  denving  the  existence  of  such 
power.  Jonesboro,  F.  B,  4b  B,  0,  Tump.  Co. 
V.  Broton,  8  Baxt.  490.      . 

In  that  case  the  turnpike  company  sought  by 
mandamus  to  compel  Governor  Brown  to  issue 
certain  bonds  of  the  State  which  it  claimed  the 
Legislature  had  directed  to  be  issued  by  the 
Governor.  The  relief  was  refused  upon  two 
grounds:  first,  because  the  company  had  not 
shown  itfielf  entitled  to  the  bonds;  and  secondly, 
because  the  court  had  no  jurisdiction  to  con- 
trol the  action  of  the  Governor  with  respect 
thereto. 

In  combating  the  idea  that  the  Governor 
might  be  compelled  to  perform  a  ministerial 
duty,  the  court,  speaking  through  Judge  Mc- 
Farland,  said: 

"The  Governor  holds  but  one  office,  that  is 
the  office  of  Chief  Executive.  Any  duty  which 
8L.R.A« 


he  performs  under  authority  of  law  is  an  ex- 
ecutive duty;  otherwise  we  would  have  bim 
acting  in  separate  and  distinct  capacities.  In 
some  respects  he  would  be  the  Chief  Executive,, 
an  independent  department  of  the  government; 
as  to  others,  he  would  be  a  mere  ministerial 
officer,  subject  to  the  mandate  of  any  judge  of 
the  State;  and  we  must  assume,  also,  that  the 
judge  would  have  the  power  to  imprison  the 
Governor  if  he  refused  to  obey  his  order,  for 
if  the  court  has  this  jurisdiction,  this  power  to> 
enforce  the  judgment  must  follow."  8  Baxt 
493. 

The  jurisdiction  was  denied,  upon  the  ground 
that  the  courts  had  no  right  to  interfere  with 
the  Governor,  who  was  the  head  of  another  de- 
partment of  the  government,  in  the  discharge 
of  a  duty  by  law  devolved  upon  him. 

But  it  is  now  argued  that  so  much  of  the 
opinion  in  that  case  as  relates  to  the  question 
of  jurisdiction  was  obiter  dictum,  because  the 
question  decided  in  an  earlier  part  of  the  opin- 
ion was  conclusive  of  the  case.  This  cannot  be 
so.  Both  questions  were  fairly  raised  by  the 
record,  and  the  fact  that  the  question  of  juris- 
diction  was  discussed  last  does  not  make  it  any 
the  less  entitled  to  the  force  of  an  adjudication. 

It  is  further  contended  that  this  court  disre- 
garded and  overruled  that  part  of  that  decision, 
by  taking  jurisdiction  of  a  mandamus  proceed- 
ing against  Governor  Marks,  in  the  later  case 
of  State  V.  Marks,  6  Lea,  21.  The  question  of 
jurisdiction  was  expressly  reserved  in  that  case, 
for  the  reason,  as  stated  in  the  opinion,  that 
the  Governor  had  in  his  answer  declared  hia 
willingness  to  submit  to  the  direction  of  the 
court. 

Whether  jurisdiction  of  the  person  in  such 
a  case  can  properljr  be  conferred  in  that  way 
is  not  material  in  this  case.  The  question  does 
not  arise  here.  It  did  arise  there;  and  that  the 
court  exercised  all  the  power  of  jurisdiction — 
whether  rightfully  or  wrongfully — can  neither 
affect  the  present  case  nor  inipair  in  any  degree 
the  authority  of  the  Brown  (faee.  Junsdiction 
was  taken  in  Missouri  Pacific  Railway  Company 
y.  Oovemor,  28  Mo.  858,  upon  a  similar  exprea- 
sion  from  the  Governor,  while  in  Michigan  it 
was  refused.    People  v.  Oovemor,  29  Mich.  822. 

We  have  no  hesitation  in  holding  that  the 
courts  have  no  jurisdiction  to  compel  the  Gov- 
ernor to  deliver  to  complainant  the  certificate 
claimed  by  him.  No  more  have  they  the 
power  to  restrain  him  from  issuing  a  certificate 
to  the  other  applicant  If  the  Governor  cannot 
be  compelled  by  mandamus  to  deliver  a  certif- 
icate of  election  to  one  person,  it  follows  that 
he  cannot  be  restrained  by  injunction  from  de- 
livering it  to  another  person;  for  the  nature  of 
the  act  to  be  performed  by  him  is  precisely 
the  same  in  one  case  as  in  the  other,  and  thie 
same  considerations  operate  to  defeat  the  juris- 
diction of  the  courts  in  both  instances. 

But  conceding,  for  the  sake  of  the  argument, 
that  the  Governor  could  not  in  the  firstinstance 
have  been  compelled  to  give  the  certificate  to 
complainant,  or  prevented  from  elving  it  to 
Evans,  the  very  able  and  learned  counsel  of 
complainant  go  further  and  insist,  with  great 
force  and  plausibility,  that  the  Chief  Executive 
of  a  State  may  be  enjoined  from  doing  an  un- 
lawful thing;  that,  under  the  facts  disdoeed  in 
the  bill,  the  act  sought  to  be  restrained  is  un- 
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lawful,  and  that  beine  unlawful  its  perform- 
tnce  may  be  prevented  by  injunction. 

The  essence  of  those  facts  is,  that  the  Qov- 
ernor  and  Secretary  of  State,  together,  reached 
the  conclusion  from  the  returns  that  complain- 
ant had  been  elected,  and,  thereupon,  prepared, 
signed,  attested  and  sealed  a  certificate,  show- 
ing that  fact;  and  that,  before  the  delivery  of 
that  certificate,  the  Governor  changed  his 
mind,  decided  that  Evans  was  elected,  and, 
without  the  concurrence  of  the  Secretary  of 
State,  was  about  to  issue  a  certificate  to  Evans 
when  this  bill  was  filed. 

The  statute,  devolving  upon  the  Governor 
the  duty  of  issuing  a  commission  or  certificate 
of  election,  necessarily  confers  upon  him  the 
ri^ht  of  determining  when  and  how  that  duty, 
withm  the  law,  must  be  performed;  and  when 
he  comes  to  do  the  thing  required,  he  must  be 
allowed  to  do  it  according  to  his  own  judgment 
as  to  the  meaning  of  the  law,  and  on  his  own 
aense  of  official  responsibility  under  his  oath. 
In  other  words  it  is  his  province  to  construe  the 
statute  for  himself,  and  to  determine  for  him- 
self when  he  has  complied  with  all  of  its  require- 
ments, and  when  there  yet  remains  something 
for  him  to  do,  whether  be  may  aci  alone  under 
a  given  state  of  facts,  or  must  act  in  conjunc- 
tion with  another;  and  so  long  as  he  acts  in  good 
taith,  and  with  an  honest  purpose  of  discharg- 
faig  bis  duty  under  the  law,  bis  action  cannot 
appropriately  be  characterized  as  unlawful.  In 
such  case  the  courts  have  no  power  to  substi- 
tute their  construction  or  judgment  for  his,  and 
tdl  him  when  to  stop  or  when  to  go  on. 

If  they  have  such  authority  as  to  one  statute 
imposing  an  obligation  upon  him,  they  have  it 
as  to  all  such  statutes,  and  with  respect  to  all 
requirements  made  of  him  by  the  Constitution 
as  well 

Such  a  view  would  put  the  responsibility  of 
the  Governor's  office  upon  the  judiciary,  and 
virtually  make  him  subject  to  the  direction  of 
the  courts  in  every  action  he  might  take — 
thereby  working  a  substantial  destruction  of 
one  department  of  the  state  government  and  a 
nsurpation  of  its  functions  by  another,  con- 
trary to  the  genius,  spirit  and  letter  of  the  Con- 
stitution. 

If  the  Governor  act  corruptly,  he  is  amenable 
to  the  Legislature;  and  if,  in  an  honest  endeav- 
or to  discharge  his  duty,  he  mistake  the  law 
and  prejudice  individual  rights,  the  injured 
person  may  in  proper  cases  restrain  the  one 
benefited  from  using  his  advantage. 

Let  ns  illustrate  the  connection  and  at  the 
same  time  the  independence  of  the  three  depart- 
ments of  government :  The  Legislature  should 
never  pass,  nor  the  Ck)vemor  approve,  an  un- 
constitutional law;  yet,  because  the  duty  of 
enacting  laws  rests  upon  the  one,  and  that 
of  approving  or  disapproving  them  upon  the 
other,  the  courts  cannot  restrain  the  former 
from  passing,  nor  the  latter  from  approving,  a 
etatnte  obviously  unconstitutional.  While  act- 
ing in  then:  own  appropriate  spheres,  the  Legis- 
lature and  the  Governor  must  be  allowed  to 
judge  of  the  constitutionality  of  the  law  for 
themselves.  After  they  have  acted,  the  judici- 
tfy  may  act  and,  at  the  stilt  of  some  interested 
party,  annul  the  law,  because  violative  of  the 
Coostitution.  Thus  the  integrity  and  independ- 
cooe  of  each  department  are  preserved,  con- 
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fiict  between  them  is  prevented,  and  the  inju- 
rious operation  of  an  unconstitutional  law  Is 
averted. 

We  do  not  think  the  decisions  of  the  Supreme 
Court  of  the  United  States  stand  in  the  way  of 
the  conclusion  we  have  reached,  though  the 
federal  courts  have  in  several  instances' taken 
jurisdiction  of  proceedings  against  the  Gk)vern- 
ors  of  certain  States  ana  put  them  under  re- 
straint by  injunction. 

In  Davis  v.  Gray,  88  U.  S.  16  WaU.  208  [21 
L.  ed.  447],  Governor  I^vis  of  Texas,  was  en- 
joined from  wrongfully  issuing  patents  toland^ 
which  had  previously  been  granted  to  other 
I)er8ons. 

The  Governor  of  Louisiana  was  restrained 
from  issuing  bonds  under  an  unconstitutional 
Act,  in  the  case  of  Board  of  Liquidation  v.  M<y 
Comb,  92  U.  S.  631  [28  L.  ed.  628]. 

In  another  case  the  Governor  of  Missouri  and 
others  acting  with  him  were,  by  injunction, 
prevented,  or  restrained  for  a  time,  from  selling 
certain  property  to  enforce  statutory  mortgage 
liens  claifaied  by  the  State;  the  claim  by  the  ad- 
verse party  being  that  the  liens  had  been  satis- 
fied. RoUton  V.  Mo.  Fund  Comrs,  120  U.  S.  891 
[80  L.  ed.  721]. 

The  Davis  Case  was  cited  approvingly  in 
AUen  V.  Baltimore  Railroad  Vompany,  114 
U.  S.  814  [29  L.  ed.  201],  and  in  Re  Ayers, 
128  U.  S.  506  [81  L.  ed.  280],  while  it  was 
questioned  and  limited  in  Cunningham  v. 
ifaeon  Railroad  Company,  109  U.  S.  458  [27 
L.  ed.  994]. 

Now,  the  most  than  can  be  said  of  these  cases, 
is  that  they  show  the  jurisdiction  of  the  federal 
courts  to  restrain  the  Governor  of  a  State  from 
doing  a  wron^ul  act  to  the  injury  of  individ- 
ual rights,  u  is  not  even  intimated  in  any  one 
of  them  that  the  state  courts  have  any  sucn  ju- 
risdiction. There  is  a  wide  difference  between 
the  relation  of  the  federal  judiciary  and  the  state 
judiciary  to  the  Governor  of  the  State,  and  be- 
cause of  that  difference  the  federal  decisions 
referred  to  are  not  at  all  in  point  in  this  case. 

A  State's  judiciary  sustains  the  same  rela- 
tions to  its  Gk>vernor  that  the  federal  judiciary 
does  to  the  President  of  the  United  States;  and 
as  a  state  court,  by  reason  of  that  relation  has 
no  jurisdiction  to  coerce  or  restrain  the  Gov- 
ernor with  respect  to  his  official  duties,  so  the 
federal  cotirts,  for  the  same  reason,  have  no 
power  to  interfere  with  the  official  actions  of 
the  President. 

It  was  so  held  in  the  case  of  Mississippi  v. 
Johnson,  71  U.  S.  4  Wall.  499  [18  L.  ed.  441]. 
In  that  case,  the  State  of  Mississippi,  as  a  party 
complainant,  sought  by  ini unction  to  restrain 
President  Johnson  from  the  execution  of  the 
Reconstruction  Acts  of  Congress,  upon  the  al- 
legation that  they  were  unconstitutional.  The 
court  held  that  it  had  no  jurisdiction  either  to 
compel  the  president  to  execute  constitutional 
laws,  or  to  restrain  his  action  under  unconstitu- 
tional legislation. 

The  reasoning  of  the  court  is  embraced  in 
the  following  quotations  from  the  opinion  of 
Chief  Justice  Chase,  who  spoke  for  the  whole 
court: 

"  It  will  hardly  be  contended  that  Congress 
(the  courts)  can  interpose,  in  any  case,  to  re- 
strain the  enactment  of  an  unconstitutional 
law;  and  yet,  how  can  the  right  of  judicial  in- 
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terposition  to  prevent  such  an  enactment,  when 
tie  purpose  is  evident  and  the  execution  of  that 
purpose  certain,  be  distinguished  in  principle 
from  the  right  to  such  interposition  against  the 
execution  of  such  a  law  by  the  President? 

*'  The  Congress  is  the  legislative  department 
of  the  government:  the  President  is  the  execu- 
tive department.  Neither  can  be  restrained 
in  its  action  by  the  judicial  department;  though 
the  acts  of  both,  when  performed,  are,  in 
proper  cases,  subject  to  its  cognizance.  The 
impropriety  of  such  interference  will  be  clearly 
seen  upon  consideration  of  its  possible  conse- 
quences. 

''Suppose  the  bill  filed  and  the  injunction 
prayed  for  allowed.  If  the  President  refuse 
obedience,  it  is  needless  to  observe  that  the 
court  is  without  power  to  enforce  its  process. 
If,  on  the  other  hand,  the  President  complies 
with  the  order  of  the  court  and  refuses  to  exe- 
cute the  Acts  of  Congress,  is  it  not  clear  that  a 
collision  mav  occur  between  the  executive  and 
legislative  departments  of  the  ^vernment? 
IwSy  not  the  House  of  Representatives  impeach 
the  President  for  such  refusal?  And  in  that 
case  could  this  court  interfere  in  behalf  of  the 
President,  thus  endangered  by  compliance  with 
its  mandate,  and  restrain  by  injunction  the 
Senate  of  the  United  States  from  sitting  as  a 
court  of  impeachment?  Would  the  strange 
spectacle  be  offered  to  the  public  world,  of  an 
attempt  by  this  court  to  arrest  proceedings  in 
that  court? 

"These  questions  answer  themselves."  S,  C. 
71  U.  S.  4  Wall.  500,  501  [18  L.  ed.  441]. 

The  case  of  Marbury  v.  Madison,  5  U.  S.  1 
Cranch,  137  [2  L.  ed.  60]  is  not  in  conflict,  and 
could  not  be,  for  the  President  was  not  a 
party. 

It  may  be  of  some  interest,  and  not  inappro- 
priate at  this  point,  to  note  the  fact  that  an  un- 
seemly conflict  was  narrowly  escaped  in  that 
case,  though  the  proceeding  was  not  against 


the  President  himself,  but  only  against  a  mem- 
ber of  his  cabinet. 

Chief  Justice  Green  of  New  Setoej,  says, 
"  We  have  Mr.  Jefferson's  authority  for  say- 
ing that  if  the  supreme  court  bad  granted  a 
mandamus  in  the  case  of  Marbury  v.  Madison, 
he  should  have  regarded  it  as  trenching  on  his 
appropriate  sphere  of  duty  ;that  he  had  instruct- 
ed Mr,  Madison  not  to  deliver  the  commission, 
and  that  he  was  prepared,  as  President  of  the 
United  States,  to  maintain  his  own  construction 
of  the  Constitution  with  all  the  powers  of  the 
government,  against  an^  control  that  might  be 
attempted  by  the  judiciary,  in  effecting  what 
he  regarded  as  the  rightful  power  of  the  Ex- 
ecutive and  Senate  within  their  peculiar  de- 
partments." 8ta^  V.  Governor,  25  N.  J.  L* 
351,  852,  citing  Jefferson's  Works,  Vol.  4,  pp. 
75,  817,  372. 

The  question  of  jurisdiction  being  conclu- 
sive, it  has  not  been  deemed  important  to  decide 
whether,  under  the  peculiar  language  of  the 
statute,  the  delivery  of  the  certificate  made  out 
for  the  complainant  was  necessary  to  invest 
him  with  a  title  to  the  office;  nor  whether,  after 
the  signing,  attesting  and  sealing  of  that  certif- 
icate the  Governor  could  rightfully  reconsider 
his  action  and,  without  the  concurrence  of  the 
Secretary  of  |  State,  issue  to  Evans  a  certifi- 
cate. 

But  if  the  law  be,  as  claimed  in  the  bill  and  in 
the  argument,  that  what  was  done  with  respect 
to  the  first  certificate  gave  complainant  a  com- 
plete title  and  exhausted  the  power  of  the  Gov- 
ernor, and  that  he  could  properly  act  only  in 
conjunction  with  the  Secretary  of  State,  then, 
of  course,  a  subsequent  certificate  by  the  Gov- 
ernor to  Evans  wovdd  neither  confer  title 
upon  him,  nor  impair  the  title  of  complainant; 
and  there  would  be  no  sufficient  reason  forsed:- 
ing  the  aid  of  a  court  of  equity. 

Let  the  decree  be  affirmed  and  the  biU  dis- 
missed, at  the  costs  of  complainant. 


MASSACHUSETTS  SUPREME  JUDICIAL  COURT. 


Caius  McKINNON 

V. 

James  A.  N0RCR0S8  et  al. 


.Mass.. 


.) 


1.  An  employer  is  not  liable  for  an  injury  sus- 
tained by  an  employ^  while  working  near  a  der- 
rick managed  by  fellow  servants,  because  of  the 
breaking  of  a  rope,  where  none  of  the  appliances 
furnished,  unless  it  may  have  been  the  rope,  was 
defective,  a  new  rope  having  been  furnished, 
ready  for  use,  and  also  a  tackle  which  could  have 
been  used  instead  of  the  single  rope  if  desired. 

2.  In  workinir  with  a  derrick  the  foreman 
and  his  asustanta  are  fellow  servants ; 
and  the  master  is  not  responsible  to  any  one  of 
them  for  the  negligence  of  any  other  in  the  use 
of  the  materials  and  implements  which  the  mas- 
ter has  supplied. 

8.  Evidence  of  a  conversation  with  the 
foreman  in  charge  of  a  derrick  in  which  he  told 
how  an  accident  happened  to  a  fellow  servant  by 
the  breaking  of  a  rope  is  inadmissible. 
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ON  reijort.  Judgment  for  defendants. 
This  was  an  action  of  tort  to  recover  dam 
ages  for  personal  injuries  received  by  plaintiff 
while  in  the  employment  of  defendants.  The 
injury  was  alleged  to  have  been  occasioned  by 
reason  of  improper  and  defective  machinery 
and  appliances  and  the  employment  of  incom- 
petent workmen. 

At  the  trial  in  the  Suffolk  County  Superior 
Court,  before  Baker,  J.,  it  appeared  that  plaint- 
iff was  a  carpenter  and  at  the  time  of  the  acci- 
dent was  at  work  for  defendants  in  the  construc- 
tion of  a  railroad  depot;  that  he  was  engaged 
in  layine  floor;  that  some  of  the  other  work- 
men, under  the  supervision  of  the  foreman,  were 
engaged  in  blocking  up  a  derrick  which  was 
some  forty-five  feet  high  and  maintained  in  po- 
sition by  means  of  guy  ropjes;  that  the  west  guy 
rope  was  fastened  to  a  girder  of  an  iron  rail- 
road bridge  which  was  near  by;  that  a  portion 
of  this  guy  consisted  of  manilla  rope;  that  this 
rope  parted  and  the  derrick  fell  and  struck 
plaintiff,  causing  the  injuries  complained  of; 
that  plaintiff  had  nothing  to  do  with  the  der- 
rick 
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At  the  close  of  plaintififs  testimony  the  de- 
feodaDts  requestea  the  court  to  instruct  the 
juiT  that  upon  the  evidence  plaintiff  could  not 
mamtain  his  action.  The  court  so  ruled  and 
ordered  a  yerdict  for  defendants,  and  reported 
the  case  to  the  supreme  judicial  court— if  the 
mliog  was  correct,  judgment  to  be  entered  for 
defendants:  otherwise^the  case  to  stand  for  trial. 

Further  facts  appear  in  the  opinion. 

Mr.  James  A*  MeOeoii|rh,  for  plaintiff: 

It  was  no  part  of  the  plaintiff's  dut3[  to  un- 
derstand the  derrick  fastenings  or  rigging;  nor 
without  warning  could  he  be  expected  to  know 
anything  of  the  danger.  He  was  simply  a  car- 
penter working  where  ordered  by  the  foreman, 
"laying  floor,  and  "had  nothing  to  do  with 
the  derrick."  He  had  a  right  to  assume  that 
the  servants  and  machinery  and  appliances  were 
leasonably  suitable  for  the  work,  and  the  place 
reasonably  free  from  danger. 

Upon  the  evidence  the  plaintiff's  due  care 
was  at  least  a  question  of  fact  and  not  of  law. 

Maguire  v.  Fitchburg  R.  Co.  6  New  Eng. 
Rep.  33, 146  Mass.  879;  Snow  v.  HouMUmie  R 
Co.  8  Allen,  441;  Oayn</r  v.  Old  Colony  A  N. 
R  Co.  100  Mass.  208,  and  cases  dted;  Haekett 
V.  MiddUmx  Mfg.  Co.  101  Mass.  101;  Mayo  v. 
BosUm  4b  M.  R.  Co.  104  Mass.  187;  LawUu  v. 
Connecticut  Riter  R.  Co.  136  Mass.  1. 

Even  if  all  the  workmen  were  competent  they 
did  not  have  the  necessary  and  proper  imple- 
ments and  tackle  with  which  to  do  the  work; 
and  independently  of  the  (question  of  negligence 
on  the  part  of  the  plaintiff's  fellow  servants, 
the  defendants  would  be  liable. 

Hdden  v.  FiUhburg  R,  Co.  129  Mass.  268. 278. 

The  kind  and  condition  of  the  machinery  and 
apphances  may  be  such  as  "  to  be  of  itself  evi- 
dence of  negligence  in  the  master;  or  the  negli- 
gence of  a  servant  may  be  of  such  a  character 
that  negligence  of  the  master  will  be  inferred 
from  it." 

WhiU  V.  Boston  db  A.  R.  Co,  4  New  Eng. 
Kep.  267, 144  Mass.  404;  Johnson  v.  Boston  Toto- 
Boat  Go.  135  Mass.  209,  215;  LeBarron  v.  East 
Boston  Ferry  Co.  11  Allen.  312. 

Employers  must  answer  for  the  negligence  of 
agents  in  the  performance  of  the  duty  of  pro- 
viding suitable  apparatus  and  machinery.  The 
fact  that  they  may  be  competent  agents  is  no 
defense. 

Moynihan  v.  EiOs  Co.  6  New  Eng.  Rep.  286, 
146  Mass.  686;  Rogers  v.  Ludlow  Mfg.  Co.  8 
New  Eng.  Rep.  921.  144  Mass.  198;  Rice  v. 
SingFhSip  Mills,  4  New  Eng.  Rep.  59,  144 
Mass.  229;  Snow  v.  Bousatonie  R,  Co.  8  Allen, 
441;  Ford  v.  Fitchburg  R.  Co.  110  Mass.  240; 
Lawless  v.  Connecticut  River  R.  Co.  136  Mass. 
1;  Johnson  v.  Boston  Tow-Boat  Co.  185  Mass. 
209,  215;  Elmer  v.  Locke,  135  Mass.  575. 

If  the  falling  of  the  derrick  under  the  cir- 
cumstances was  a  danger,  which  in  the  exercise 
of  reasonable  diligence  the  defendants  might 
have  antidpated,  they  were  bound  to  give  the 
plaintiff  due  notice  and  warning. 

See  CoomU  v.  New  Bedford  C<yrdage  Co.  102 
Mass.  572,  599;  WaXsk  v.  Beet  Valve  Co.  110 
Mass.  23,  25. 

The  giving  out  of  the  apparatus  and  fall  of 
the  derrick  unexplained  are  facts  from  which 
the  jury  might  properly  infer  that  the  defend- 
ants, or  their  agents,  for  whose  conduct  they 
are  responsible,  were  negligent. 
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LeBarron  v.  Ea$t  Boston  Ferry  Co.  11  Allen, 
312;  Davis  v.  Central  Cong.  Society,  129  Mass. 
867;  see  also  cases  cited  above. 

If  Bernard,  as  sole  representative  of  the  de- 
fendants, had  entire  charge  and  control  in  the 
premises,  the  conversation  be  had  on  the  same 
afternoon  of  the  accident  relative  to  the  manner 
and  cause  of  the  accident,  having  the  **  clamp 
that  had  slipped"  in  his  hand,  was,  within  the 
scope  of  his  agency,  a  part  of  the  res  gesta,  and 
admissible  aminst  the  defendants. 

Oreen  v.  Boston  dk  L.  R.  Co.  128  Mass.  321; 
MeOenness  v.  Adriatic  Mais,  116  Mass.  177. 

Mr.  W.  S.  B.  Hopkins  for  defendants. 

Knowlton,  J.,  delivered  the  opinion  of  the 
court: 

It  was  the  duty  of  the  defendants  to  procure 
competent  and  pro^r  workmen  in  the  business 
in  which  the  plaintiff  was  engaged,  and  to  pro- 
vide for  them  suitable  tools  ana  appliances,  so 
far  as  that  could  be  done  by  the  exercise  of  or- 
dinary care  and  diligence.  The  plaintiff  af- 
firms, and  the  defendants  deny*  that  the  in jurv 
to  the  plaintiff  resulted  from  neglect  of  this 
duty. 

There  was  no  evidence  that  the  foreman  in 
charge  of  the  work  was  not  a  proper  person  to 
be  intrusted  with  it.  The  plaintiff  testified  that 
he  had  known  him  a  long  time  as  a  foreman, 
and  had  worked  under  him  all  the  summer  be- 
fore the  accident,  and  had  found  him  always 
careful  and  prudent  in  his  work  and  in  his 
superintendence  of  men.  There  was  no  evi- 
dence that  the  other  workmen  upon  the  derrick 
needed  to  have  special  skill  or  experience,  if 
the  foreman  was  competent.  Moreover,  it  ap- 
peared that  one  of  them  had  worked  around 
derricks  more  or  less  for  five  years.  The  jury 
would  not  have  been  warranted  in  finding  neg- 
ligence of  the  defendants  in  the  selection  of 
their  servants. 

There  was  evidence  from  experts  tending  to 
show  that  a  rope,  fastened  as  the  Manilla  rope 
was,  might  have  slipped,  and  also  that  it  might 
have  been  cut,  and  so  have  broken,  where  it 
was  fastened  around  the  irou  girder.  But  the 
testimony  was  undisputed  that  this  rope  did  not 
slip,  and  that  the  fastening  was  in  the  same  con- 
dition after  the  accident  as  before.  It  was  also 
proved  that  the  rope  did  not  break  at  or  near 
the  girder,  but  it  parted  at  a  point  between  the 
girder  and  the  wire  rope,  about  two  feet  or  two 
feet  and  a  half  from  the  clamp  where  it  was  fas- 
tened to  the  wire  rope.  If  there  was  negligence 
in  the  method  adopted  for  moving  the  derrick, 
it  was  negligence  of  a  fellow  servant  of  the 
plaintiff,  for  which  the  defendants  are  not  liable. 

The  Manilla  rope  was  the  only  part  of  the 
materials  or  appliances  which  had  any  casual 
relation  to  the  accident.  There  was  evidence 
that  tarred  yam  should  have  been  provided  for 
use  in  fastening  the  Manilla  rope  to  the  wire 
rope  to  prevent  slipping;  but  that  evidence  was 
immaterial  in  this  case,  for  the  rope  did  not 
slip.  It  was  proved,  and  not  disputed,  that 
everything  else  which  could  properly  have  been 
used  in  the  work  was  supplied  by  the  defend- 
ants. There  was  no  testimony  that  the  rope 
which  broke  was  not  strong.  If  it  was  in  fact 
unsound,  a  coil  of  new  rope  was  there  ready 
for  use.  There  was  no  testimony  nor  sugges- 
tion that  the  new  rope  was  not  of  proper  size 
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and  quality.  There  was  cvideoce  that,  instead 
of  a  single  rope  made  fast  at  both  ends,  a  tackle 
of  some  kind  should  have  been  used,  by  which 
the  rope  could  have  been  slackened,  and  the 
strain  diminished.  The  defendants  had  made 
ample  provision  for  this.  There  was  on e  tackle 
there  in  the  locker  with  the  ropes  reeved  into 
the  blocks,  and,  if  more  were  needed,  other 
blocks  were  there,  with  a  plenty  of  new  rope 
ready  to  be  reeved  into  them. 

Properly  to  use  pulleys,  blocks,  ropes  and 
other  ordinary  tools  and  appliances,  which  have 
been  furnished  by  a  master  to  the  workmen  em- 
ployed upon  a  derrick,  is  a  part  of  the  duty  of 
the  workmen.  It  is  incidental  to  the  manage- 
ment and  use  of  the  derrick. 

In  working  with  a  derrick  the  foreman  and 
his  assistants  are  fellow  servants,  and  the  mas- 


ter is  not  responsible  to  any  one  of  them  for 
the  negligence  of  any  other  in  the  use  of  the 
materials  and  implements  which  the  master  has 
supplied.  McDermott  v.  Boston,  183  Maas.  848; 
Johnson  v.  Boston  Tow-Boat  Co,  135  Mass.  209; 
Kdley  v.  NorcrosSy  121  Mass.  508;  Cotton  v. 
Richards,  123  Mass.  484;  Movni/ian  v.  Hilts  Co. 
146  Mass.  586,  6  New  Eng.  Rep.  286;  Dale^Y, 
Boston  d  A.  E.  Co,  147  Mass.  101,  6  New  Eng. 
Rep.  349. 

There  was  no  evidence  of  negligence  on  the 
part  of  the  defendants. 

Evidence  of  the  conversation  with  the  fore- 
man, in  which  he  told  how  the  accident  hap- 
pened, was  rightly  excluded.  Williamson  v. 
Cambridge  R.  Co.  144  Mass.  148,  8  New  Eng, 
Rep.  750. 

Exceptions  overruled. 
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Cornelius  FERGUSON,  as  Shore  Inspector, 
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P.  Sanford  ROSS  et  at. 

(Two  Actions.) 

(....Fed.  Rep ) 

L  That  the  remo'vml  of  a  eaiue  into  a 
XJnitecl  States  dreait  Court  was  had  upon 
applloation  of  the  party  movlnsr  to  dismiss  the 
tome  for  want  of  Jurisdiction  is  immaterial,  and 
the  cause  wlU  be  dismissed  upon  his  motion  tf  the 
controversy  is  in  fact  one  of  which  the  court  has 
no  Jurisdiction. 

2,  A  suit  between  a  State  and  the  ettlaens 
of  another  State  cannot  be  removed  for  trial 
from  a  state  court  into  a  United  States  Circuit 
Court  on  the  ground  of  the  citi^nship  of  the  par- 
ties. 


3.€k>iirta  will  look  behind  the  «**w««»^i 
parties  on  the  record  to  ascertain  who  are  the 
real  parties  to  the  suit,  and  will  detennlne 
whether  a  Btate  is  the  real  party  to  an  actloa 
broufirbt  by  or  against  its  officer  by  a  conslden- 
tion  of  the  nature  of  the  case  as  presented  by  the 
whole  record. 

4.  A  United  States  Girenit  Court  has  no 
Jurisdiction  of  a  suit  civil  in  form  but  penal  In 
nature  brought  by  a  state  officer  In  his  official 
character  to  enforce  penalties  imposed  by  the 
state  law  and  to  be  paid  into  the  state  treasury, 
and  in  which  the  officer  has  no  personal  interest 
not  even  for  fees  or  commissiona. 

(April  —  1880.) 

ACTIONS  to  recover  penalties  forthedepont 
of  prohibited  materials  in  the  waters  of  the 
bay  and  harbor  of  New  York. 

On  motion  by  defendants  to  set  aside  verdicts 
and  to  dismiss  suits.     Motion  granted. 


KOTB.— Removal  of  cause  to  federal  court ;  practice. 

It  has  been  held  in  one  circuit,  that  a  State  can- 
not be  sued  by  one  of  its  own  citizens  in  a  federal 
courts  although  the  plaintiff  seeks  to  enforce  a  ri^ht 
dependent  upon  the  construction  of  the  Constitu- 
tion of  the  United  States  (Hans  v.  La.  24  Fed.  Bep. 
66);  but  it  has  been  intimated  in  another  circuit  that 
this  may  be  done.  Harvey  v.  Y irgrlnia,  20  Fed.  Rep. 
411,416. 

Before  the  Act  of  1887  it  was  held  that  a  suit  in- 
stituted by  a  State  against  one  of  her  own  citizens 
might  in  a  proper  case  be  removed  into  a  federal 
court.  Ames  v.  Kansas,  111  U.  S.  470  (28  L.  ed.  480); 
Foster,  Fed.  Jud.  Acts,  p.  9. 

If  the  case  is  not  one  of  federal  oogrnizance,  it 
may  be  dismissed  or  remanded  at  any  stage  of  the 
proceedings.  Dennistoun  v.  Draper,  6  Blatchf .  886; 
Pollard  V.  Dwight,  8  U.  S.  4  Cranch,  421  (2  L.  ed.  686); 
Wood  V.  Matthews,  2  Blatchf.  87D;  Murray  v.  Patrie, 
6  Blatchf.  843. 

The  federal  court  cannot  proceed  unless  it  has 
jurisdiction,  whatever  the  condition  of  the  pcuiies 
may  be  (McMurdy  v.  Conn.  Gen.  L.  Ins.  Co.  6  Ins. 
L.  J.  666,  9  Chic.  L.  N.  824;  Toung  v.  Andes  Ins.  Co. 
1  Flipp.  500, 3  Cent.  L.  J.  719);  and  it  must  determine 
for  itself  the  question  of  jurisdiction.  Field  v. 
Lownsdale,  Deady,  288. 

The  record,  including  the  petition,  must  show  Ju- 
risdiction in  the  circuit  court,  and  any  omission 
(Trafton  v.  Nougues,  4  Sawy.  178;  Little  York  Gold 
3L.ILA. 


W.  &  W.  Co.  V.  Keyes,  06  IT.  S.  199  (24  L.  ed.  686),  not 
afterwards  supplied,  is  cause  for  a  remand;  but  if 
the  proceedings  are  so  amended  as  to  remove  ail 
objections,  the  cause  will  not  be  remanded.  Bd- 
gerton  v.  Gilpin,  8  Woods,  277;  Besty,  Fed.  Pioc.  p. 
228. 

Remanding  cause  to  ttale  cofurL 

The  court  will,  without  formal  motion,  take  no- 
tice of  a  jurisdictional  matter  which  is  ground  to 
remand  the  cause.  Beede  v.  Cheeney,  5  Fed.  Hep. 
888:  Desty,  Fed.  Proc.  p.  227. 

If  the  case  does  not  substantially  involve  a  ccm- 
troversy  within  the  jurisdiction  of  the  court,  it  will 
be  the  duty  of  the  court  to  remand  it.  Stevens  v. 
Bichardson,  9  Fed.  Bep.  191, 20  Blatchf.  68, 12  Report- 
er, 678;  N.  O.  M.  &  T.  B.  Co.  v.  Miss.  102  0.8.135(26 
L.  ed.  96):  Byan  v.  Young,  9  Bias.  6S,  20  Alb.  L.  J.m. 
8  Bep.  829. 

So,  if  the  petition  and  aflSdavIt  faU  to  bringr  tlie 
cause  within  the  statute,  it  is  the  duty  of  the  circuit 
court  to  remand  it.  Denniatoun  v.  Draper,  6 
Blatchf.  886. 

The  objection  to  the  want  of  jurisdiction,  appear- 
ing on  the  face  of  the  record,  must  be  taken  by 
motion  to  remand.  Hoyt  v.  Wright,  4  Fed.  Rep. 
168. 

A  motion  to  remand  will  not  be  entertained,  un- 
less from  unavoidable  necessity,  to  ascertain  the 
appropriate  tribunal  to  bear  and  determine  tbe 
Ihid, 
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Statement  by  Laeombe*  J.: 

This  is  an  action  brought  b^  the  plaintiff  in 
his  official  capacity  as  shore  inspector,  under 
the  Laws  of  the  State  of  New  York,  to  recover 
penalties  from  the  defendants  for  depositing 
prohibited  materials  in  the  waters  of  the  Bay 
and  Harbor  of  New  York. 

Plaintiff  is  a  citizen  and  resident  of  New 
Tork  (Eastern  District);  defendants  are  citizens 
and  residents  of  New  Jersey. 

The  actions  were  begun  in  the  State  Supreme 
Court,  and  removed  here  by  the  defendants, 
under  the  Act  of  March  8,  1887. 

Upon  the  trial,  defendants  moved  for  a  dis- 
missal,  on  the  ground  that  the  court  had  no 
mrisdiction  of  the  subject  matter  of  the  actions. 
The  motion  was  denied,  with  leave  to  renew 
after  verdict,  when  the  question  raised  could 
receive  more  careful  consideration/  Verdicts 
were  found  for  the  plaintiff  in  both  cases,  and 
upon  motions  for  a  new  trial,  the  question  of 
jurisdiction  is  a^in  presented. 

The  act  of  which  it  is  claimed  the  defendants 
were  ^ilty  in  each  particular  case,  was  the 
dumping  of  dredging  material  in  the  Bay  and 
Harbor  of  New  York. 

The  statute  under  which  these  actions  were 
prosecuted  is  chapter  004  of  the  Laws  of  1875, 
of  the  State  of  New  York,  as  amended  by  chap- 
ter 414  of  the  Laws  of  1885. 

This  Act  makes  it  unlawful  to  deposit  such 
materials  within  certain  specified  limits,  includ- 
ine  the  Bay  and  Harbor  of  New  York,  and  pro- 
vides that  any  person  offending  against  the 
provisions  of  the  Act  shall  be  g[uilty  of  a  mis- 
demeanor, and  shall,  upon  conviction,  be  pun- 
ished by  the  infliction  of  a  fine  of  not  less  than 
|100  nor  more  than  $500,  or  by  imprisonment 
^  in  case  of  misdemeanors,  or  both,  in  the  dis- 
cretion of  the  court. 

Out  of  any  moneys  received  from  fines  under 
the  Act,  such  sum  or  sums  shall  be  allowed 
and  paid  for  the  expenses  and  disbursements 
attending  the  arrest,  as  the  court  or  magistrate 
mav  deem  reasonable  and  proper. 

The  Act  next  provides  for  the  appointment 
of  a  "^ore  inspector"  of  the  counties  named, 
to  hold  office  for  three  years,  and  to  serve  until 
his  successor  shall  be  appointed.  He  is  given 
an  annual  salary  of  $2,000  (in  lieu  of  all  other 
compensation)  which  with  the  salaries  of  his 
subordinates,  is  made  a  county  charge.  It  is 
made  his  duty  to  investigate  and  report  any 
and  every  violation  of  the  provisions  of  the  Act, 
and  he  is  given  power  to  arrest  offenders. 

To  carnr  out  the  objects  of  the  Act,  the  sum 
of  $16,000  is  appropriated  for  expenses.  It  is 
made  a  county  tax,  and  when  raised  is  paid 
over  to  the  state  comptroller. 

By  the  8th  section  of  the  Act  (the  particular 
one  under  which  these  actions  were  prosecuted) 
it  is  made  unlawful  to  permit  any  dredgings 
and  materials  taken  from  any  slip,  basin,  or 
shoal  in  the  Port  of  New  York  to  be  deposited 
or  placed  elsewhere  than  beyond  certain  p»re- 
scnbed  limits.  For  each  and  every  violation 
of  the  provisions  of  this  Act  all  persons  so  of- 
fending are  made  jointly  and  severally  liable 
to  pay  a  penalty  of  $1,000,  together  with  costs 
for  each  and  every  such  offense.  Such  penalty  is 
to  be  recovered  by  and  in  the  name  of  the  said 
inspector  in  a  civil  action  in  any  court  of 
competent  jurisdiction  hi  the  State. 
3L.RA. 


The  inspector  is  given  power  in  his  discretion, 
with  the  consent  of  the  court,  to  remit  all  or 
any  part  of  the  penalties  thus  incurred ;  and  it 
is  further  provided  that  all  moneys  recovered 
by  civil  action,  after  deducting  costs,  counsel 
fees,  etc.,  shaU  be  paid  into  the  treasury  of  the 
State.  The  penalties,  and  the  mode  of  re- 
covering the  same  shall,  it  is  further  provided, 
be  deemed  to  be  substituted  for  all  others  there- 
tofore provided  by  law  for  the  same  or  like 
offense.  The  object  of  the  Act,  as  declared  in 
the  title,  is  to  protect  the  shores  and  Bay  of 
New  York,  ana  the  seaside  resorts  near  the 
same. 

Mr,  Joseph  C.  J&ckson*  for  defendants, 
for  the  motion: 

The  place  of  the  alleged  offense  as  proven  is 
not  within  the  jurisdiction  of  this  court,  but 
within  that  of  the  courts  of  the  State  of  New 
Jersey. 

Actions  for  pnalty  should  be  brought  within 
the  district  where  the  alleged  cause  of  action 
arose. 

The  Sarah  E.  Kennedy,  25  Fed.  Rep.  569; 
Am.  Union  Teleg,  Co,  v.  Middleton,  80  N.  Y. 
412;  Cragin  v.  Lovell,  88  N.  Y.  25S. 

State  laws,  although  they  may  furnish  rules 
for  the  ascertainment  of  the  rights  of  parties, 
cannot  give  jurisdiction  to  the  federal  courts. 

Th^  Orleans  v.  Pha^ms,Hfi  U.  S.  11  Pet.  175 
(9  L.  ed.  677). 

A  state  cannot  give  jurisdiction  to  any  fed- 
eral court. 

Ex  parte  MeNUl  80  U.  S.  13  WaU.  248  (20  L. 
ed.  626). 

A  party  forfeits  nothing  by  going  into  a  fed* 
eral  tribunal. 

Ex  parte  SchoUenberger,  96  U.  S.  869  (24  L. 
ed.  858). 

The  courts  of  the  United  States  have  no 
power  to  execute  the  penal  laws  of  an  individ- 
ual State. 

Gwin  V.  Bre€dk}t)e,  48  U.  S.  2  How.  29  (11 L. 
ed.  167);  affirmed  in  Owin  v.  Barton,  47  U.  S. 
6  How.  7  (12  L.  ed.  321). 

Mr.  J&mes  S.  Church  for  plaintiff,  contra. 

Laeombef  J.,  delivered  the  following  opin- 
ion: 

The  fact  that  removal  into  this  court  was 
had  upon  the  application  of  the  defendant  is 
immaterial  if  the  controversy  is  one  of  which 
the  circuit  court  has  no  jurisdiction.  Lazensky 
V.  Knights  of  Honor,  82  Fed.  Rep.  417. 

There  Is  no  pretense  that  the  matter  in  dis- 
pute arises  under  the  Cionstitution  or  laws  of 
the  United  States.  It  is  only  **a  controversy 
between  citizens  of  different  States"  that  the 
plaintiff  insists  that  this  court  has  power  to 
dispose  of  it,  and  on  that  theory  he  seeks  to 
sustain  the  removal. 

There  is  no  statute  which  authorizes  the  re- 
moval of  a  suit  between  a  State  and  citizens  of 
another  State  on  the  ground  of  citizenship,  for 
a  State  cannot,  in  the  nature  of  things,  be  a 
citizen  of  any  State.  Alabama  v.  Wolffe,  18  Fed. 
Rep.  836;  Stone  v.  South  Carolina,  117  U.  S. 
480r29L.  ed.  9621. 

The  nominal  plaintiff  here  is  an  individual, 
but  he  sues  only  in  his  official  character.  The 
suit  is  brought  to  enforce  a  police  regulation  of 
the  State;  lie  has  no  personal  interest  in  its 
subject  matter— not  even  for  his  fees  or  com- 
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missioD,  for  be  is  a  salaried  officer  whose  com- 
pensatioD  is  secured  irrespective  of  the  result  of 
the  suits  be  may  bring.  In  the  event  of  his  re- 
moval from  office,  the  suit  would  be  continued 
by  his  successor,  not  by  himself. 

Courts  will  look  behind  and  through  the 
nominal  parties  on  the  record  to  ascertain  who 
are  the  real  parties  to  the  suit,  and  will  deter- 
mine whether  a  State  is  the  real  party  to  an 
action  brought  by  or  against  its  officer  by  a 
consideration  of  the  nature  of  the  case  as  pre- 
sented by  the  whole  record.  Oovernor  of  Oa, 
V.  Madraao,  26  U.  S.  1  Pet.  110  (7  L.  ed.  73); 
JRe  Ayers,  123  U.  S.  443  (31  L.  ed.  216);  N,  T. 
V.  La,  108  U.  8.  76  (27  L.  ed.  656;  Hagood  v. 
Southern,  117  U.  S.  52  (29  L.  ed.  805);  La.  v. 
Jumel,  1»7  U.  S.  711  (27  L.  ed.  448);  BrowneY, 
Strode,  9  U.  8.  5  Cranch,  303  (8  L.  ed.  108); 
Maryland  v.  Baldwin,  112  U.  8.  490  (28  L.  ed. 
822);  NcNutt  v.  Bland,  43  U.  8.  2  How.  15  (11 
L.  ed.  159). 

The  real  party  prosecuting  these  suits  is  the 
8tate  of  New  York,  and  they  are,  therefore, 
not  removable  under  the  Act  of  1887. 

Moreover,  the  cases  provided  for  by  the 
statute  conferring  jurisdiction  upon  the  circuit 
courts  are  suits  "  of  a  civil  nature,  at  law  or  in 
equity." 

The  cases  at  bar  are  brought  to  enforce  pen- 
alties imposed  by  state  law  to  be  paid  to  the 
state  treasury,  and  are  of  a  penal  not  a  civil 
nature.  As  such  they  cannot  be  sustained  in 
the  courts  of  the  United  States.  Owin  v.  Bar- 
ton, 47  U.  8.  6  How.  7  (12  L.  ed.  321);  New 
Hampshire  v.  Grand  Trunk  B,  3  Fed.  Rep. 
887. 

They  are  undistinguishable  in  principle  from 
Wisconsin  v.  Pelican  Insurance  Company,  127 
U.  8.  265  (82  L.  ed.  239). 

By  the  laws  of  the  State  of  Wisconsin  the 
officers  of  fire  insurance  companies  doing  busi- 
ness in  the  State  were  required  to  file  certain 
reports,  and  to  forfeit  |500  for  failure  so  to  do. 
It  was  made  the  duty  of  the  commissioner  of 
insurance  to  prosecute  actions  to  recover  such 
penalty  in  the  name  of  the  State,  one  half  of 
the  recovery  going  to  the  state  treasury,  the 
remainder  to  the  insurance  commissioner  who 
bore    the    expenses    of   the   suit.      He  was 


also   given  power    to   compromise    actioos. 

The  supreme  court  held  {9upra\  that  tbe 
law  was  penal,  and  that  a  suit  to  enforce  could 
not  be  maintained  in  the  federal  courts. 

In  the  language  of  Mr,  Justice  Gray,  deliver- 
ing the  opinion: 

"The  rule  that  the  courts  of  no  country 
execute  the  penal  laws  of  another  applies  not 
only  to  prosecutions  and  sentences  for  crimes 
and  misaemeanors,  but  to  all  suits  in  favor  of 
the  State  for  the  recovery  of  pecuniary  penal- 
ties for  any  violation  of  statutes  for  the  protec- 
tion of  its  revenue,  or  other  municipal  laws, 
and  to  all  judgments  for  such  penalties  .  .  . 

"The  Statute  of  Wisconsin  under  which  tbe 
State  recovered  in  one  of  her  own  courts  tbe 
judgment  now  and  here  sued  on  was  in  the  strict- 
est sense  a  penal  statute,  imposing  a  penalty 
upon  any  insurance  company  of  another  Stale 
doing  business  in  tbe  State  of  Wisconsin  with- 
out having  deposited  with  the  proper  officer  of 
the  State  a  full  statement  of  its  property  and 
business  during  the  previous  year  .  .  .  Tbe 
cause  of  action  was  not  any  private  injury,  but 
solely  the  offense  committed  against  the  State 
by  violating  her  law.  The  prosecution  was  in 
the  name  of  tbe  State,  and  the  whole  penalty, 
when  recovered, would  accrue  to  the  State,  and 
be  paid  one  half  into  her  treasury  and  the  other 
half  to  her  insurance  commissioner,  who  pays 
all  expenses  of  prosecuting  for  and  collecting 
such  forieilures.  The  real  nature  of  the  case 
is  not  affected  by  the  forms  provided  by  tbe 
law  of  the  State  for  the  punishment  of  the 
offense.  It  is  immaterial  whether,  by  the  law 
of  Wisconsin,  the  prosecution  must  be  by  in- 
dictment or  by  action;  or  whether,  binder  that 
law,  a  judgment  there  obtained  for  the  pen- 
alty might  be  enforced  by  execution,  by  sdrs 
facias  or  by  a  new  suit.  In  whatever  form 
the  State  pursues  her  right  to  punish  the  offense 
against  her  sovereignty,  every  step  of  the  pro- 
ceeding tends  to  one  end—the  compelling  the 
offender  to  pay  a  pecuniary  fine  by  way  of 
punishment  for  the  offense." 

Tfie  motion  to  dismiss  both  actions  must  there- 
fore be  granted,  bui^  as  defendant  moved  them 
into  this  Court,  without  costs. 
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An  aeUon  oommenoed  affainst  a  com- 
pany as  a  corporation  cannot  bo  sustained  on  an 
amendment  after  the  Statute  of  Llmltatloas  has 
run,  alleging  that  the  company  was  a  partnership 
instead  of  a  corporation,  and  suhstltutlnir  the  in- 
dividual partners  as  defendants,  althoufirh  the 
orierinal  summons  was  served  upon  one  of  them 
as  the  business  managrer  of  the  supposed  corpo- 
ration, and  an  answer  had  been  filed  in  the  name 
of  the  company,  before  the  statute  had  run, 
without  dlsclosin^r  whether  it  was  incorporated 
or  not. 

(February;28, 1889.) 

8  L.  R.  A. 


APPEAL  by  plaintiff,  from  a  judgment  of 
the  Louisville  Law  and  Equity  Court  dis- 
missing the  complaint  in  an  action  to  recover 
damages  for  the  alleged  publication  of  a  libel. 
Afflrmed. 
The  case  is  sufficiently  stated  in  the  opinion. 
Messrs,  J.  M.  Chatterson  and  Baker* 
Kinney  &  Kinney  for  appellant. 
•    Mr.  F.  Hag^an  for  appellees. 

Bennett*  J.,  delivered  the  opinion  of  tbe 
court: 

The  appellant,  in  November,  1884,  com- 
menced action  a^inst  tbe  Times  Company  as 
an  incorporated  mstitution  for  the  purpose  of 
•printing  and  publishing  a  newspaper  caDed 
The  Louisville  Times,  etc.,  and  Dr.  Keller. 
The  appellant  sought  to  recover  damages^for 
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SD  alleged  libel  published  id  said  paper  upon 
bim.  The  appellant  dismissed  the  actioa  as  to 
Dr.  Keller. 

Ad  answer  was  filed  in  the  name  of  the  Times 
Company  without  disclosing  whether  or  not  it 
was  an  incorporated  institution  or  merely  a  pri- 
vate concern,  alleging  the  truth  of  the  libelous 
matter  charged.  The  pleadings  having  been 
made  up  for.  more  than  a  year,  the  Times  Com- 
pany filed  an  amended  answer,  disclosing  the 
fact  that  it  was  not  incorporated.  Thereupon 
the  appellant  filed  an  amended  petition,  setting 
np  the  fact  that  his  allegation  that  the  Times 
Company  was  a  corporation  was  a  mistake,  and 
that  The  Times  was  a  private  concern  owned 
and  published  by  the  appellees,  Haldeman  and 
LoffaD,  as  partners. 

These  two  partners  were  summoned  to  an- 
swer this  amended  petition.  They  answered, 
among  other  things,  that  more  than  one  year 
having  elapsed  since  the  publication  com- 
plainra  of,  the  action  against  them  was  barred 
bv  the  Statute  of  Limitations  of  one  year. 
l*he  lower  court  deemiuj?  the  reply  to  this  plea 
insufficient,  sustained  a  demurrer  to  it,  and  the 
appellant  declining  to  plead  further,  his  action 
was  dismissed. 

The  sole  question  is.  Was  the  demurrer 
properly  sustained? 

The  appellant,  in  support  of  his  contention 
that  the  demurrer  was  improperly  sustained, 
relies  upon  the  case  of  Hickman  y.  Louiscilk  <fi 
If,  R,  Co,  9  Ky.  Law  Rep.  —  (opinion  by 
Chiff  Juitire  Lewis).  In  that  case  the  admin- 
istrator, by  mistake,  sued  the  Louisville,  Cin- 
cinnati &  Lexington  Railway  Company  for  an 
injury  to  his  intestate,  resulting  in  his  death. 
Ad  answer  was  filed,  apparently  in  the  name 
of  said  company.  It  was  discovered  after- 
wards that  the  Louisville  &  Nashville  Railroad 
Company  operated  the  road,  and  did  the  injury 
complained  of  instead  of  the  Louisville,  Cin- 
cinnati &  Lexington  Railroad  Company,  and 
that  the  Louisville  &  Nashville  Railroad  Com- 
pany had,  in  fact,  filed  the  answer.  Upon  the 
discovery  of  the  mistake  the  true  state  of  case, 
by  amendment,  was  set  up,  and  Judgment  was 
asked  against  the  Louisville  <&  Nashville  Rail- 
road Company.  To  the  action,  as  amended, 
the  Louisville  &  Nashville  Railroad  Company 
interposed  the  plea  of  the  Statute  of  Limita- 
tions. It  was  held  that  where  a  person  against 
whom  a  cause  of  action  exists  is  sued  by  the 
wrong  name,  and  a  summons  is  served  upon 
him,  though  in  his  wrong  name,  and  he  appears 


and  files  an  answer,  though  in  the  name  by 
which  he  was  sued,  he  is  thereby  eifectually 
brought  before  the  court.  Thus,  if  a  person, 
having  a  cause  of  action  against  A,  sues  him  in 
the  name  of  B,  and  A  is  served  with  summons 
in  the  name  of  B,  and  answers  in  that  name,  he 
thereby  adopts  the  alias,  and  effectually  brings 
himself  before  the  court. 

Here  the  attempt  was  made  to  bring  the 
Times  Company  before  the  court  as  a  corpora- 
tion, and  to  recover  Judgment  ai^ainst  it  as  a 
corporation,  but  no  such  corporation  was  in  ex- 
istence; therefore,  the  Times  Company  repre- 
senting individuals  as  partners,  and  not  a  cor- 
poration, such  individuals  were  not  brought 
before  the  court  by  filing  the  action  against  the 
Times  Company  and  issuing  summons  thereon 
in  that  name  alone. 

Had  the  appellees  been  made  defendants  to 
the  original  action  in  connection  with  the  Times 
Company  as  an  alleged  corporation,  and  had 
been  summoned  and  answered,  or  had  ap- 
peared and  answered  without  having  been 
summoned — in  such  case  the  mistake  in  suinff 
the  Times  Company  as  a  corporation  woula 
not  have  availed  the  appellees  on  their  plea  of 
the  Statute  of  Limitations.  But  the  appellees, 
as  the  owners  of  The  Times,  were  not  made 
defendants  until  more  than  a  year  atter 
the  cause  of  action  had  accrued;  therefore 
this  case  is  wholly  unlike  the  Hickman  Case, 
supra. 

But  the  case  falls  within  the  principle  that 
where  a  plaintiff  commences  his  action  against 
the  wrong  party  (here  no  such  party  was  in  ex- 
istence), and,  after  the  Statute  of  Limitations 
has  fully  run,  amends  his  petition  by  bringing 
in  new  parties  as  defendants,  the  parties  so 
brought  in  may  successfully  rely  upon  the 
Statute  of  Limitations  as  a  defense;  also,  as  in- 
timated, the  bringing  of  the  action  against  the 
Times  (Company  by  that  name  did  not  have  the 
effect  of  bnnsing  the  individual  members  of 
the  company  before  the  court,  nor  of  suspend- 
ing the  Statute  of  Limitations  as  to  them;  for 
the  Statute  of  Limitations  is  not  suspended  by 
merely  filing  the  petition  in  the  proper  court, 
but  a  summons  must  be  issued  against  the  de- 
fendants before  the  statute  is  suspended. 

The  fact  that  the  original  summons  was 
served  by  the  sheriff  upon  the  appellee,  Logan, 
as  the  business  manager  of  the  supposed  cor- 
poration, defendant,  did  not  have  the  effect  to 
bring  him  before  the  court  as  a  defendant. 

The  judgment  is  ajflrmed. 
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V. 

W.  W.  HENDERSON. 
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A  Jnstlee's  ooort  Jvdffmeiit  rendered  by  a 
maffistntte  outside  the  Umits  of  his  jurisdiction, 
although  by  oooaent  of  the  parties,  is  illeeral  and 
void. 
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ERROR  to  the  Superior  Court  of  Bibb  Coun- 
ty, to  review  a  judgment  dismissing  a  writ 
of  ceriioraH  taken  to  review  a  judgment  of  the 
Macon  City  Court  in  favor  of  plaintiff  in  an 
action  upon  a  claim  bond.    Beversed. 

The  facts  suflScientlv  appear  in  the  opinion. 

Mr.  Alexander  l*roacUlt,  for  plaintiffs 
in  error: 

In  a  suit  upon  a  forthcoming  bond,  the  exe- 
cution was  not  only  necessary,  but  indispensa- 
ble. 

Harden  v.  Wehsier,  29  Ga.  427. 
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The  declaration  failed  to  state  that  the  prop- 
erty of  the  defendant  had  been  attached.  For 
that  cause,  no  valid  judgment  could  have  been 
rendered. 

Mehring  v.  Charles,  58  Ga.  877;  Turner  v. 
^rt/66«.58Ga.278. 

A  justice's  court  in  C^rgia  is  one  of  very  lim- 
ited jurisdiction.  The  justice  can  do  no  otfi- 
cial  act  outside  of  his  district,  whether  consent- 
ed! to  or  not.  When  he  leaves  his  district  to 
perform  a  judicial  act,  he  is  simply  a  private 
citizen  and  not  a  judge. 

Johnson  v.  Heitman,  67  Ga.  483;  Bozeman  v. 
Singer  Mfg.  Go.  70  Ga.  685. 

The  judgment  of  a  court  which  has  no  juris- 
diction of  either  the  person  or  subject  matter, 
or  which  is  void  for  any  other  cause,  is  a  mere 
nullity,  and  may  be  so  held  in  any  court,  when 
t  becomes  material  to  the  interest  of  the  par- 
ties to  consider  it. 

Code,  Ga.  §  8594. 

Messrs.  J.  A,  Thom»a  and  W.  B.  Willinflr- 
ham,  for  defendant  in  error: 

The  justice  who  tried  the  claim  case  had  ju- 
risdiction of  the  persons  and  subject  matter  of 
the  suit,  by  consent  of  all  parties  in  interest. 
The  consent  amounted  to  a  waiver  of  jurisdic- 
tion. 

See  Code,  §§3460,  8595;  Bostmeky,  Perkins, 
4  Ga.  47;  Beicheri  v.  Voss,  78  Ga.  54;  Harhig 
V.  Freund,  69  Ga.  180. 

Simmonsy  /.,  delivered  the  opinion  of  the 
court: 

Charles  T^lor  sued  out  an  attachment 
against  Kate  Mullenix  for  the  purchase  money 
01  certain  furniture,  which  attachment  was 
levied  upon  the  furniture.  N.  M.  Block  filed 
a  claim  thereto,  and  gave  a  claim  bond  with 
A.  jBlock  as  surety.  The  attachment  was 
made  returnable  to' the  justice's  court  of  the 
716th  District.  G.  M.  Matt  R.  Freeman,  the 
magistrate  who  issued  the  attachment,  was 
notary  public  and  ex  officio  justice  of  the  peace 
in  and  for  that  district. 

When  the  trial  of  the  claim  case  came  on, 
said  Freeman  held  his  court  in  the  564th  Dis- 
trict, and  on  the  trial  of  the  claim  dismissed 
the  same.  The  property  for  which  the  claim 
bond  was  given  was  then  advertised  for  sale  by 
the  constable,  and  on  the  day  of  sale  the  claim- 
ant failed  to  produce  the  property,  as  he  agreed 
to  do  in  his  claim  bond.  Henderson,  the  con- 
stable, then  brought  suit  upon  the  claim  bond 
in  the  City  Court  of  Afacon,  alleging  as  a  breach 
thereof  that  Block,  the  claimant,  had  failed  to 
produce  the  property  on  the  day  of  sale. 

Block  and  his  surety  filed  certain  pleas  to 
this  suit,  amon^  them,  that  there  had  been  no 
forfeiture  of  said  bond,  because  there  had  been 
no  legal  trial  of  the  claim  case,  the  claim  case 
having  been  tried  by  the  magistrate  outside  of 
his  district,  and  that  therefore  the  magistrate 
had  no  jurisdiction  to  try  the  case.  The  plaint- 
iff replied  to  this  plea,  and  said  that  while  it 
was  true  that  said  claim  case  had  been  tried 
outside  of  the  district  of  the  magistrate,  Block 
had  agreed  thereto,  and  had  thereby  waived  the 
jurisdiction. 

On  the  trial  of  the  case  before  the  judge  of 
the  city  court,  without  a  jury,  these  facta  hav- 
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ing  been  made  to  appear  to  him,  he  decided 
that  the  jurisdiction  having  been  waived,  the 
judgment  of  the  magistrate  dismissing  the 
claim  case  was  a  valid  and  binding  iudgment; 
and  as  the  claimant  had  not  produced  the  prop- 
erty on  the  day  of  sale,  the  plaintiff  in  the  sait 
on  the  bond  was  entitled  to  a  judgment  against 
said  claimant. 

This  ruling  of  the  judge,  and  others  which 
it  is  unnecessary  to  mention  here,  were  carried 
by  writ  of  certiorari  to  the  superior  court;  and 
upon  hearing  the  same,  the  judge  of  the  su- 
perior court  overruled  the  certiorari  and  dis- 
missed it;  whereupon  Block  excepted  and 
brought  the  case  here  for  review. 

We  think  that  the  exception  of  the  plaintiff 
in  error  as  to  the  jurisdiction  of  the  magistrate 
was  well  founded,  and  that  the  judge  of  the 
superior  court  should  have  sustained  the  same. 

Whenever  a  court  has  jurisdiction  of  the 
subject  matter  of  a  suit,  the  defendant  therein 
can  waivei  the  jurisdiction  as  to  his  person;  but 
if  the  court  has  neither  jurisdiction  of  the  sub- 
ject matter  nor  of  the  person,  no  waiver  by  the 
defendant  can  give  the  court  jurisdiction. 

If  in  this  case  the  magistrate  had  held  his 
court  within  the  limits  of  his  jurisdiction,  and 
the  defendant  had  resided  outside  of  those  lim- 
its, and  had  gone  before  the  magistiate  and 
waived  the  jurisdiction  as  to  his  person,  and 
the  magistrate  had  entered  up  judgment  against 
him,  that  judgment  would  have  bouDd  him. 
But  when  the  magistrate  went  outside  of  the 
limits  of  his  jurisdiction  and  undertook  to  hold 
his  court,  he  neither  had  jurisdiction  of  the 
subject  matter  nor  of  the  person ;  and  no  waiver 
or  agreement  made  before  him  outside  of  hli 
jurisdiction  could  confer  jurisdiction  upon  him. 
Outside  of  the  limits  of  his  jurisdiction  he  was 
not  a  judge.  He  was  no  more  than  any  ppvate 
citizen;  and  any  judgment  he  gave  outside  of 
his  jurisdiction,  whether  by  agreement,  waiver 
or  otherwise,  was  uo  more  binding  upon  the 
parties  than  if  it  had  been  made  before  a  pri- 
vate individual. 

If  the  judgment  in  this  case  bad  been  exe- 
cuted by  selling  the  property,  and  Block's 
standing  by  seeing  it  sold  and  helping  to  sell 
it,  as  Reichert  did  in  the  case  of  SSeKert  t. 
Voss,  78  Ga.  54,  and  innocent  third  parties  had 
purchased  the  property,  then  Block  would  hare 
been  bound,  as  Reichert  was  in  that  case,  not 
because  the  judgment  was  a  valid  one,  but  be- 
cause he  stood  by  and  allowed  an  innoceot 
party  to  purchase  the  goods  without  any  notice 
on  his  part.  He  would  have  been  estopped 
from  asserting  his  rights  after  inducing  inno- 
cent parties  to  purchase  his  goods,  as  was  done 
by  Beichert  in  the  case  above  alluded  to. 

But  in  this  case  the  facts  are  entirely  different. 
The  rights  of  innocent  third  parties  are  not  in- 
volved .  The  litigation  is  between  the  same  par 
ties.  Block  insists  that  there  has  been  no  for- 
feiture of  his  bond,  because  the  judgment  of 
the  magistrate  dismissing  his  claim  was  an 
illegal  and  void  judgment,  having  been  made 
by  the  magistrate  outside  of  the  district  in 
which  he  had  jurisdiction;  and  we  think  this 
exception  was  well  founded,  and  should  have 
been  sustained  by  the  court. 

Judgment  reversed. 
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Julia  Ann  CRUSE,  Appt, 

V. 

Caroline  ADEN,  Admrx.  of  Adde  Aden,  De- 
ceased. 

(....HL....) 

LAnaetton  to  recover  dmaoMgem  for  in- 

fiinr  to  support  by  the  death  of  plalntlirs  hus- 
oand,  while  intoxicated  by  liquor  given  or  sold 
him  by  defendant,  is  not  an  action  of  tort  at  com- 
mon law,  but  is  purely  statutory. 

2.  The  niinola  Dram  Shop  Act  la  astatute 
of  a  hi^hljr  penal  eharaeter,  providing 
rights  of  action  unknown  to  the  common  law, 
and  ie  to  receive  a  strict  construction. 

8.Seellon  9  of  tbe  TlHwolg  Dram  Shop 
Act*  giving  a  right  of  action  for  injury  in  person 
or  property  or  means  of  support  by  an  intoxi- 
cated person,  or  in  consequence  of  intoxication, 
against  the  persons  selling  or  giving  the  intoxi- 
cating liquors  which  caused  the  intoxication  in 
whole  or  in  part,  does  not  apply  to  persoos  not 
either  directly  or  indirectly  engaged  in  the  liquor 
baffle,  and  gives  no  right  of  action  against  one 
who  gives  a  glass  of  intoxicating  liquor  to  a 
friend  as  a  mere  act  of  courtesy,  or  politeness, 
without  any  purpose  or  expectation  of  pecuniary 
gain  or  profit. 

(January  26,  1889.) 

APPEAL  by  plaintiff,  from  a  judgment  of 
the  Appellate  Court,  Fourth  District,  re- 
Tersing  a  Judgment  of  the  Union  Countj  Cir- 
cuit Court  in  her  favor  in  an  action  brought  to 
recover  damages  alleged  to  have  resulted  from 
the  death  of  her  husband  while  intoxicated, 
against  one  furnishing  him  liquor.    AjJIrmed. 

Statement  by  Baker,  J.: 

Od  tbe  4th  day  of  November,  1884,  George 
A.  Cruse,  husband  of  appellant,  Julia  Ann 
Oruse,  was,  while  intoxicated,  thrown  from 
his  horse,  and  received  injuries  from  which  he 
shortly  afterwards  died.  Thereupon  said  Julia 
Ann  Cruse,  his  widow,  prosecuted  this  suit  in 
the  Circuit  Court  of  Union  County  against 
Adde  Aden,  since  deceased,  and  obtained 
against  him  judgment  for  $800  damages.  The 
suit  was  brought  to  recover  damages  for  in- 
jury to  her  means  of  support,  and  the  dec- 
laration concluded: 


''And  by  force  of  the  statute  in  such  case 
made  and  provided  an  action  has  accrued  to 
her  against  defendant  for  the  recovery  of  her 
said  damages  in  tbe  premises,  and  therefore 
she  brings  her  suit,"  etc. 

Upon  the  appeal  of  the  said  Adde  Aden  to 
the  Appellate  Court  of  the  Fourth  District,  the 
judgment  of  the  circuit  court  was  reversed, 
and  the  final  order  and  judgment  of  said  ap- 
pellate court  found  and  recited  the  facts  of  the 
case  to  be  as  follows: 

"Julia  Ann  Cruse,  appellee  and  plaintiff 
below,  at  the  time  of  the  commencement  of  her 
suit  was  the  widow  of  George  A.  Cruse,  who 
died  intestate;  that  during  his  life  he  furnished 
means  of  support  to  said  appellee,  and  died 
intestate,  leaving  a  farm  and  other  property 
of  which  he  died  seised  and  possessed;  in  his 
lifetime  he  carried  on  his  farm  and  was  a 
strong  and  able  bodied  man,  capable  of  work- 
ing as  a  farmer  up  to  the  time  of  his  death; 
that  by  his  death  his  widow  was  injured  in  her 
means  of  support;  that  the  proximate  cause  of 
the  accident  which  resulted  in  his  death  was 
intoxication,  aod  that  two  drinks  given  him  by 
appellant  contributed  to  cause  such  intoxica- 
tion; that  said  two  drinks  of  intoxicatiug liquor 
were  given  to  said  husband  of  appellee  by  ap- 
pellant as  an  act  of  mere  courtesy  and  polite- 
ness, and  not  for  any  paj^,  profit,  benefit  or 
advantage  to  appellant,  or  intended  by  appel- 
lant to  gain  for  him  any  pay,  profit,  benent  or 
advantage;  and  that  appellant  and  said  husband 
of  appellee,  at  the  time  said  two  drinks  were  so 
given,  were  friends  and  acquaintances,  and  «^ 
pellant  was  not  then  engaged,  directly  or  indi- 
rectly, in  the  sale  or  traffic  in  intoxicating 
liquors." 

Upon  application  of  said  Julia  Ann  Cruse, 
appellee  in  the  appelate  court  and  appellant 
here,  the  appellate  court  certified  that  '*  The 
case  involves  questions  of  law  of  such  import- 
ance on  account  of  principal  and  collateral  in- 
terests as  that  it  should  be  passed  upon  by  the 
supreme  court,"  and  granted  to  said  Julia  Ann 
Cruse  an  appeal  to  this  court,  which  was  duljr 
perfected.  Said  appellate  court  further  certi- 
fied to  this  court  the  following  grounds  for 
granting  said  appeal,  to  wit: 

•'  First  That  said  supreme  court  may  pass 
upon  and  decide  whether  or  not,  under  section 


'Som.—DamageA,  for  eavBing  death  by^ale  of  intox- 
ieatfno  dHnks, 

The  measure  of  damages  in  case  of  death  caused 
tj  the  illegal  sole  of  intoxicating  liquors  is  not  the 
loss  or  suffering  of  the  deceased,  but  the  injury  re- 
sulttaig  to  his  family  from  his  death.  Whitford  v. 
Panama  R.  €k>.  28  N.  Y.  405;  Cleveland  &  P.  B.  Co. 
V.  Rowan,  OS  Pa.  868;  Telf er  v.  Northern  R.  Co.  80  N. 
J.L.M8:Pa.R.Co.v.Butler,6T  Pa.  886;  Taylor  v. 
Western  HPao.  K.  Co.  45|Gb1.  828;  Castello  v.  Land, 
wehr, »  Wis.  CSS;  make  v.  Midland  R.  Co.  18  Q.  B.  SB; 
3  Sutherland,  Bajnages,  p.  282. 

So  a  wife  and  children,  for  the  loss  of  a  husband 
SDd  father;  should  be  allowed  such  sum  as  would 
be  equal  to  the  probable  earnings  of  the  deceased, 
taking  into  consideration  his  age,  health,  business 
capacity,  habits  and  experience,  and  adding  there- 
to tbe  value  of  his  services  in  the  superintendence, 
attention  to,  and  care  of  his  family,  and  the  educa- 
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tion  of  his  children.  Baltimore  &  O.  R.  Co.  v. 
Wlghtman,  29  Gratt.  481. 

Neither  the  pain  and  suffering  of  the.  deceased, 
nor  the  grief  and  wounded  feelings  of  his  surviy- 
ing  relatives,  can  be  taken  into  account  in  the  esti- 
mate of  damages.  Ohio  &  M.  R.  Co.  v.  Tindall,  18 
Ind.  886:  Chicago  &  R.  I.  R.  Co.  v.  Morris,  28  111.  400; 
Chicago,  B.  &  Q.  R.  Co.  v.  Harwood,  80  111.  88;  Pym 
V.  Great  Northern  R..Co.  4  Best  &  S.  396;  Pa.  R.  Co. 
V.  Vandever,  86  Pa.  296;  Pa.  R.  Co.  v.  Goiodman,  02 
Pa.  829;  CaldweU  v.  Brown,  58  Pa.  4fi3. 

But  as  a  right  of  action  is  given  whenever  the  in- 
jured person,  had  he  lived,  could  have  maintained 
an  action,  at  least  nominal  damages  may  be  recov- 
ered. Chicago  V.  Scholten,  76  111.  468;  Johnston  v. 
Cleveland  &  T.  R.  Co.  7  Ohio  St.  880.  But  see  Blake 
V.  Bfidland  R.  Co.  18  Q.  B  08. 

Civil  Damage  Act  of  Michigan  construed,  see 
Brookway  v.  Pattenon,  1 L.  R.  A.  706. 
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9  of  the  Dram  Shop  Act  of  this  State,  a  recov- 
ery can  be  had  against  a  person  other  than  a 
dram  shoo  keeper,  or  person  who  makes  a  busi- 
ness of  dealing  in  intoxicating:  liauors;  and 
whether,  under  said  section  9,  all  persons, 
though  not  engaged  in  the  liquor  traffic,  can  be 
held  liable  for  selling  or  giving  intoxicating 
drinks  to  another,  thereby  in  whole  or  in 
part  causing  intoxication  and  injury,  etc. 

^*  Second,  Whether  or  not.  upon  the  facts 
found  by  this  court  in  its  judgment  of  reversal, 
a  recovery  can  be  had  under  said  section  9  by 
appellee  against  appellant." 

Since  the  pendency  of  the  appeal  in  the  su- 
preme court  the  death  of  said  Adde  Aden  has 
been  suggested,  and  Caroline  Aden,  his  admin- 
istratrix, has  been  substituted  as  appellee  in  his 
place  and  stead. 

Messrs.  W.  S.  Day,  P.  E.  Hileman  and 
D,  W.  Karraker,  tor  appellant: 

The  words  used  by  the  Act  to  designate 
against  whom  an  action  will  lie  are  "Against 
any  person  or  persons  who  shall  by  selhng  or 
giving  intoxicating  liquors." 

This  court  has  construed  the  word  whoever, 
found  in  the  sixth  section,  to  be  broad  enoush 
to  embrace  all  other  persons  as  well  as  the 
keepers  of  dmm  shops. 

Johnson  v.  People,  88  111.  431. 

If  this  is  true  of  the  word  whoever  in  section 
0.  it  is  certainly  true  of  the  words  against  any 
person  or  persons, 

Messrs.  Monroe  C.  Crawford  and  H.  F. 
Bnasey.  for  appellee: 

Every  section  of  the  Dram  Shop  Act  is 
aimed  at  dram  shops  and  those  who  keep  them, 
and  its  provisions  do  not  extend  to  those  who 
only  treat  a  friend,  as  an  act  of  hospitality  or 
friendship. 

Albrecht  v.  People,  78  lU.  510.  See  Meidel 
V.  Anihts,  71  111.  241. 

The  statute  gives  the  wife  a  right  of  action 
only  in  cases  wben,  by  the  selling  liquor  to  a 
drunken  husband,  the  wife  has  been  injured 
thereby  in  person  or  property  or  means  of  sup- 
port. 

Fentz  V.  Meadows,  72  HI.  642. 

Baker,  </.,  delivered  the  opinion  of  the 
court: 

If  we  rightly  apprehend  one  of  the  claims 
made  by  counsel  for  appellant  in  his  argument 
presented  to  this  court,  it  is  this:  that  it  is  not 
the  character  of  the  transaction  or  of  the  indi- 
vidual that  controls  the  right  of  action  involved 
in  this  suit;  that  such  right  of  action  existed 
before  the  statute  was  enacted;  that  everjr  per- 
son is  answerable  under  the  law  for  an  injury 
done  to  another;  and  that  section  9  of  ihe  Dram 
Shop  Act  simply  saves  all  remedies,  and  even 
enlarges  them,  so  that  it  cannot  be  claimed  that 
dram  shop  keepers  are  exempt  from  damage 
suits  of  the  character  here  in  question  simply 
because  they  are  operatingunder  a  license  from 
public  authority  for  whidi  they  have  paid  large 
sums  into  the  public  treasury. 

This  position  is  not  tenable.  It  was  not  a 
tort  at  common  law  to  either  sell  or  give  intox- 
icating liquor  to  "  a  strong  and  able  bodied 
man;"  and  it  can  be  said  safely  that  it  is  not 
anywhere  laid  down  in  the  books  that  such  act 
,was  even  held  at  common  law  to  be  culpable 
negligence  that  would  impose  legal  liability  for 
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damages  upon  the  vendor  or  donor  of  such 
liquor.  The  present  suit  can  in  no  sense  be  re- 
garded as  an  action  of  tort  at  common  law. 
Meidel  v.  Aniliis,  71  111.  241. 

The  cause  of  action  here  is  necessarily  purely 
statutorv,  and  the  question  whether  it  is  a  valid 
cause  01  action  must  depend  upon  the  proper 
construction  of  section  9  of  the  Dram  Shop  Act. 

It  is  admitted  by  counsel  for  appellant  that 
the  various  sections  and  provisions  of  the 
Dram  Shop  Law,  except  sections  6  and  9,  ar& 
directed  exclusively  against  dram  shopiEeepera 
and  those  en^ged,  lawfully  or  otherwise,  in 
the  liquor  tramc:  but  it  is  insisted,  in  substance, 
that  as  the  6th  section  denounces  a  penalty 
against  ''whoever shall  sell  or  give  intoxicatiDg 
liquor  to  any  minor,"  "or  to  ao^  person  in- 
toxicated, or  who  is  in  the  habit  of  getting 
intoxicated;"  and  that,  as  the  9th  section  pro- 
vides in  express  terms  that  "Every  husband, 
wife,  child,  parent,  guardian,  employer  or 
other  person  who  shall  be  injured  in  person  or 
property  or  means  of  support  by  any  intoxi- 
cated person,  or  in  consequence  of  the  intoxica- 
tion, habitual  or  otherwise,  of  any  person,  shall 
have  a  right  of  action  in  his  or  her  own  name, 
severally  or  jointly,  against  an^  person  or  per- 
sons who  shall,  by  seUing  or  ^ving  intoxicat- 
ing liquors,  have  caused  the  intoxication,  in 
whole  or  in  part,  of  such  person  or  personB;** 
and  that,  as  these  sections,  respectively,  use  the 
words  "sell  or  give,"  and  the  phrase  "by  sell- 
ing or  giving,"  ihere  is  no  occasion  for  constru- 
ing such  language,  it  needing  no  construction; 
and  that  the  plain  intention  of  section  6  is  to 
protect  minors,  intoxicated  persons,  and  halnt- 
ual  drunkards  from  either  sales  or  gifts  of  in- 
toxicating liquors,  not  on  the  ground  that  the 
g^ver  is  a  dram  shop  keeper,  but  for  the  protec- 
tion of  the  minor,  intoxicated  person,  and 
drunkard,  and  family;  and  that  section  9  is 
intended  to  provide  a  remedy  for  those  who 
are  injured  in  person,  property,  or  means  of 
support  by  the  conduct  of  others,  be  they  dram 
shop  keepers  or  other  persons. 

Section  18,  article  4,  of  the  Ck>nstitution  of 
1870,  provides:  "No  Act  hereafter  passed  shall 
embrace  more  than  one  subject,  and  that  shall 
be  expressed  in  the  title.  But  if  any  subject 
shall  be  embraced  in  an  Act  which  shall  not  be 
expressed  in  the  title,  such  Act  shall  be  void 
only  as  to  so  much  thereof  as  shall  not  be  so 
exTuressed." 

In  the  Revised  Statutes  of  1874  the  title  of 
the  Act  under  consideration  is  "Dram  Shops," 
and  the  title  of  the  Act  in  full  is:  "An  Actto 
Provide  for  the  Licensing  of  and  against  the 
Evils  Arising  from  the  Sale  of  Intoxicating 
Liquors." 

If  the  intent  and  scope  of  said  sections  6  and 
9  are  as  broad  as  the  contention  of  appellant 
claims  they  are,  and  include  the  acts  of  a  per- 
son who  is  not  engaged,  either  directly  or  in- 
directly, in  sellinir  intoxicating  liquor,  out  who 
merely  gives  at  his  private  residence  or  else- 
where a  drink  or  two  of  wine,  beer  or  other 
liquor,  to  a  guest,  friend  or  neighbor,  as  a  mere 
courtesy  or  act  of  politeness,  and  without  any 
consideration  whatever,  pecuniary  or  other 
wise,  thcn.it  would  seem  such  sections  would, 
to  the  extent  they  include  such  acts  of  such 
person,  be  in  violation  of  the  constitutional 
provision  we  have  cited,  and  void. 
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Tbe  matterB  coDtaiDed  in  said  sections  6  and 
9,  and  in  section  13,  even  including  the  provis- 
ioDs  in  respect  to  gifts  of  intoxicating  liquor, 
if  limited  to  those  who  are  in  some  way  con- 
nected with  the  sale  of  intoxicating  liquor, 
legitimately  appertain  and  are  germane  to  the 
mbject  expressed  in  tbe  title  of  tbe  Act;  but  in 
respect  to  mere  gifts  of  liquor  b)r  persons  not 
connected  ilirectiy  or  indirectly  with  the  liquor 
tra£Sc,  or  with  any  sale  of  liquor,  it  cannot 
fairly  be  said  such' gifts  by  them  are  embraced 
or  expressed  in  such  title. 

But  we  do  not  think  said  sections,  or  either 
of  them,  when  properly  interpreted,  are  in  any 
respect  whatever  invand.  The  title  of  an  Act, 
and  especially  where  there  is  a  constitutional 
provision,  such  as  we  have  above  menti6ned, 
may  very  properly  be  regarded  in  seeking  to 
ascertain  the  legislative  intention  and  the  real 
meaning  of  such  Act.  Both  the  general  title, 
"Dram  Shops,"  and  the  title  of  the  Act  itself, 
indicate  that  the  various  provisions  of  the  stat- 
ute are  aimed  at  dram  shops,  and  at  those  who 
are  engaged,  either  lawful iv  or  unlawfully,  di- 
rectly or  indirectly,  in  the  liquor  traffic. 

In  determining  the  scope  of  the  statute,  and 
arriving  at  the  true  intent  of  its  several  provis- 
ions, not  only  should  the  title  of  the  Act  be 
taken  into  consideration,  but  every  other  part 
of  tbe  same  statute  should  be  considered;  for 
the  real  object  and  intention  of  the  Legislature 
is  to  be  gathered  from  an  examination  and 
comparison  of  the  context  of  the  whole  Act, 
thereby  ascertaining  its  spirit,  import  and 
meaning.  People  v.  Illinois  d  M,  Canal  Comrs. 
[4111.]  3  Scam.  153;  Perteet  y.  PeopU,  «5  111. 
280;  Biffffs  v.  Clapp,  74  111.  835. 

It  is  admitted,  as  we  have  seen,  that  all  the 
other  sections  of  the  statute  now  in  question, 
except  the  6th  and  9th,  apply  exclusively  to 
dram  shops,  and  those  who  make  a  sale  or  sales 
of  intoxicating  liquor.  It  seems  useless,  there- 
fore, to  analyze  and  examine  said  several  sec- 
tions for  the  purpose  of  demonstrating  and 
showing  the  general  scope  of  the  statute.  In 
three  only  of  the  sections  of  the  Act  is  any  no- 
tice taken  of  ''gifts"  of  liquor.  The  13th  sec- 
tion provides  that  "The  giving  away  of  intoxi- 
cating liquors,  or  other  shift  or  device  to  evade 
tbe  provisions  of  this  Act,  shall  be  held  to  be 
an  unlawful  selling."  If  in  this  section  the 
words,  'Uhe  giving  away  of  intoxicating  liq- 
uors .  .  .  shall  be  held  to  be  an  unlawful 
selling,"  are  construed  as  meaning  that  the 
mere  act  of  giving  away  intoxicating  liquor  by 
any  person  is  an  unlawful  selling,  then  it 
would  not  only  leave  the  remaining  clause,  "or 
other  shift  or  device  to  evade  tbe  provisions  of 
this  Act,"  without  significance,  but  it  would 
render  any  person  who,  at  his  own  table,  at 
his  private  residence,  gave  a  glass  of  wine  to  a 
guest  as  an  act  of  hospitality,  liable  to  the  fines 
and  penalties  imposed  by  section  2  of  the  Act, 
without  such  person  had  a  license  to  keep  a 
dram  shop. 

It  is  unreasonable  to  suppose  such  result  was 
contemplated.  Said  section  13  does  not  in  ex- 
press terms  say  that  it  is  applicable  only  toper- 
sons  engaged  m  the  liquor  traffic;  and  yet  it  is 
plain  from  the  context  that  only  such  persons 
are  within  its  purview,  and  that  in  respect  to 
them,  and  them  only,  a  "giving  away  of  in- 
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toxicating  liquors"  is  re^rded  as  a  "shift  or 
device  to  evade  the  provisions  of  this  Act." 

It  is  but  reasonable  to  presume,  since  there 
is  nothing  in  the  context  to  rebut  such  pre> 
sumption,  and  it  is  in  conformity  with  the  title 
and  general  scope  of  the  Act,  that  the  Legisla- 
ture, in  using  these  words  "give"  and  "giving" 
in  these  three  sections  of  the  same  Act,  in- 
tended they  should  have  one  and  the  same 
meaning. 

Since  the  expression,  "the  giving  away  of 
intoxicating  liquors,"  found  in  section  13,  baa 
reference  only  to  those  who  are  engaged  or 
participate  in  the  liquor  traffic,  or  make  a  sale 
or  sales  of  liquor  as  a  matter  of  business,  we 
may  conclude  the  expression,  "sell  or  give  in- 
toxicating liquor,"  found  in  section  6,  and  the 
expression,  * 'against  any  person  or  persons 
who  shall  by  selling  or  giving  intoxicating 
liquors."  found  in  section  9,  have  a  like  re- 
stricted sense  and  signification. 

This  court  some  years  ago  virtually  decided 
the  question  here  at  issue  in  respect  to  the  con- 
struction to  be  given  the  words,  "against  any 
person  or  persons  who  shall  by  selling  or  giv- 
ing intoxicating  liquors,"  contained  in  section 
9,  by  the  construction  it  gave  to  the  words, 
"whoever  shall  sell  or  give  intoxicating  liquor," 
contained  in  section  6.  The  first  mentioned 
set  of  words  are  no  broader  or  more  inclusive 
than  tbe  latter;  and  it  is  evident  that  both  ex- 
pressions stand  upon  tbe  same  footing. 

In  AOfreeht  v.  People,  78  111.  510,  it  was  held 
that  the  provisions  of  section  6  do  not  apply  to 
a  person  who,  at  his  private  house,  and  as  an 
act  of  hospitality,  gives  a  glass  of  beer  to  a 
visitor  or  friend  alleged  to  be  intoxicated,  and 
that  such  a  case  was  not  one  contemplated  by 
said  section. 

Tbe  decision  in  the  later  case  of  Johnson  v. 
People,  88  111.  481,  did  not,  as  seems  to  be  sup- 
posed, overrule  the  decision  in  tbe  Alhreeht 
Case.  In  the  Johnson  Case  it  was  held  that, 
whether  a  person  is  or  is  not  the  keeper  of  a 
dram  shop,  he  cannot  sell  intoxicating  liquors 
to  minors  without  incurring  the  penalties  pre- 
scribed by  said  section  6  of  the  statute;  and 
further  held  that  a  person  employed  in  making 
change  for  parties  engaged  in  unlawfully  sell- 
ing intoxicating  liquors  to  minors  may  be  con- 
victed on  indictment  for  selling  the  liquors,  on 
the  ground  that  he  aided,  abetted  and  assisted  in 
such  sales.  In  the  opinion  filed  in  that  case  it 
was  said:  "It  is  not  necessary  to  now  deter- 
mine whether  a  person  would  incur  the  penalty 
of  this  section  by  giving  liquors  as  an  act  of 
hospitality  at  his  house,  as  that  question  is  not 
before  the  court." 

The  decisions  in  the  two  cases  above  men- 
tioned were  both  undoubtedly  right,  and  en- 
tirely consistent  with  each  other;  but  expres- 
sions were  used  in  the  opinions  in  each  of  the 
cases  which  were  unneces^ry,  and  probably 
not  entirely  accurate. 

In  the  construction  of  a  statute,  the  courts 
are  not  confined  to  the  literal  meaning  of  tbe 
words  in  the  statute,  but  the  intention  may  be 
collected  from  the  necessity  or  objects  of  the 
Act,  and  its  words  may  be  enlarged  or  re- 
stricted, according  to  its  true  intent.  Castner 
v.Fa^rod,  88111.  171. 

The  Dram  Shop  Act  now  under  considera- 
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tion  is  a  statute  of  a  highly  penal  character, 
and  provides  a  right  of  action  unknown  to  the 
common  law,  and  should,  according  to  well 
understood  canons,  receive  a  strict  construc- 
tion. Taylor  y.i3jprinkle\\  111.].  Breese,  *1; 
Pickering  v.  Misner,  11  III  597;  Freese  v.  Tripp, 
70111.  496;  Meidel  v.  Anihis,  71  111.  241;  Al- 
breelit  v.  People,  78  111.  510. 

A  very  full  and  elaborate  discussion  and 
comparison  of  the  several  sections  and  provis- 
ions of  the  Dram  Shop  Act,  as  bearing  upon 
the  question  of  the  construction  to  be  given 
section  9  of  said  Act,  will  be  found  in  the  opin- 
ion of  the  appellate  court,  by  Green,  /.,  deliv- 
ered in  this  cause,  and  reported  in  Aden  v. 
OrvM,  21  Bradw.  401;  and  it  is  deemed  unnec- 
essary to  repeat  the  reasoning  of  that  opinion. 

We  concur  in  the  conclusion  reached  bv  the 
appellate  court,  that  section  9  of  the  Dram 
Shop  Act  does  not  apply  to  persons  who  are 
not  either  directly  or  mdirectly,  or  in  any  way, 
or  to  any  extent,  engaged  in  the  liquor  traffic, 
and  that  the  right  oi  action  given  by  said  sec- 
tioii  to  one  injured  in  her  means  of  support  is 
not  intended  to  be  given  against  a  person  who, 
in  his  own  house  or  elsewhere,  gives  a  glass  of 
intoxicating  liquor  to  a  friend'  as  a  mere  act 
of  courtesy  and  politeness,  and  without  any 
purpose  or  expectation  of  pecuniary  gain  or 
profit 

The  judgment  of  the  Appellate  Court  was 
clearly  right,  and  is  affirmed. 


A.  W.  BULKLEY.  Appt., 

Annie  M.  DEVINE. 
(....m.....) 

1.  One  who  has  ezeonted  a,  contract  for 
the  leasing  of  a  house*  taken  poflsession  un- 
der It,  and  paid  rent,  cannot  repudiate  it  because 
it  does  not  give  the  number  of  thA  house. 

2.  Parol  evidence  to  admiasible  to  identify 
leased  premises. 

(January  26, 1889.) 


APPEAL  by  defendant,  from  a  judgment  of 
the  Appellate  Court,  First  District,  affirm- 
ing a  judgment  of  the  Superior  Court  of  Cook 
County  in  favor  of  plaintiff  in  a  suit  begun  be- 
fore a  justice  of  the  peace  to  recover  rent. 


The  facts  suflSciently  appear  in  the  opinioo. 
Messrs,  Wei^rley,  BaUdey  ^  Gray,  for 

appellant: 

The  lease  was  absolutely  void  for  uncertain- 
ty. 

JHngman  v.  KeUy,  7  Ind.  717;  Sea  v.  Bifbe- 
son,  5  Ired^  Eq.  373;  Ingram  v.  Little,  14  Ga. 
182;  HihUewhiU  v.  McMoHne,  6  Mees.  *  W. 
200;  Jackson  v.  Titus,  2  Johns.  430;  UniUd 
States  V.  Nelson,  2  Brock.  64;  Patterson  ▼. 
Hubbard,  30  III.  201;  Carter  v.  Bames,  26  lU. 
455;  Huglies  v.  Streeter,  24  111.  648;  Shadde- 
ford  V.  Bailey,  86  111.  887;  Taylor,  Landlord  & 
Tenant.  §  160;  Pry  v.  Pry,  109111.  478;  Ihtehii 
V.  Pease,  114  111.  853. 

Blanks  in  a  sealed  instrument  cannot  be  filled 
in  after  its  delivery  by  any  person  except  the 
grantor  himself,  under  seal. 

Shep.  Touch.  54;  Ingram  v.  Little,  14  Ga. 
182;  Simms  v.  Bervey,  19  Iowa,  297;  JaeksonY. 
Titus,  2  Johns.  430. 

Parol  evidence  is  not  admissible  to  change, 
alter,  vary,  modify  or  supply  the  defects  in  a 
written  lease  under  seal. 

Jackson  v.  Foster,  12  Johns.  488;  OtisY.  SiU, 
8  Barb.  122;  ffayden  v.  Wescott,  11  Conn.  129; 
Dingman  v.  KeUy,  7  Ind.  717;  Chapman  v. 
McOrew,  20  111.  101;  Loach  v.  Famum,  90  DL 
368;  Bamett  v.  Barnes,  73  111.  216. 

If  a  person  enters  under  a  void  lease  and  pays 
rent,  he  is  a  tenant  at  will. 
.  Denn  v.  Feamside,  1  Wils.  176;  Doe  v.  WaVs, 
7  T.  R.  83;  Huy»er  v.  Chase,  18  Mich.  98;  Tay- 
lor, Landlord  &  Tenant,  §  19. 

Messrs.  Knickerbocker  A  Holdom,  for 
appellee: 

Blank  spaces  in  a  contract  under  seal  may  he 
filled  up  in  accordance  with  the  agreement  of 
the  parties,  and  when  so  done  the  agreemeBt 
remains  valid  and  binding. 

Chicago  v.  Gage,  95  111.  598;  Whitaker  v. 
Miller,  83  111.  885;  Cannon  v.  Grimlby,  8  West 
Rep.  87,  116  111.  151. 


NOTX.— Parol  evidence  to  explain,  add  to  or  vary 
written  instrument,  not  admissible. 

The  general  rule  is  that  parol  evidence  Is  not  ad- 
miaoble  to  explain,  add  to  or  vary  the  zneaninfir  of 
express  terms  employed  In  a  deed  or  other  written 
instrument.  Smith  v.  HI«rbee,  12  Vt.  118;  Ck)le  v. 
Spann,  18  Ala.  537;  Albert  v.  Zfegler,  20  Pa.  fiO;  PU- 
mer  v.  Branoh  of  State  Bank,  16  Iowa,  821;  Brad- 
ley V.  Bentley,  8  Vt,  243;  West  v.  Kelly,  19  Ala.  368; 
Walker  v.  Bngler,  80  Mo.  180;  VauKhn  v.  Lynn,  9 
Mo.  761;  Norton  v.  Woodruff,  2  N.  Y.  168;  HulTman 
V.  Hummer,  17  N.  J.  Eq.  260;  Hair  v.  La  Brouse,  10 
Ala.  548;  Lookett  v.  Toby,  10  La.  Ann.  718;  Fank- 
boner  v.  Fankboner,  20  Ind.  02;  Dean  v.  Mason,  4 
Conn.  428;  Brandon  Mfg.  Co.  v.  Morse,  48  Vt.  822; 
Walters  v.  Van  Derveer,  17  Kan.  425;  Dixon  v.  Clay- 
ville,  44  Md.  678;  Slooum  v.  Swift,  2  LoweU,  212;  Mo- 
Millan  v.  ParkeU,  64  Mo.  286;  Methodist  Bpis.  Churoh 
V.  Town,  48  Vt.  29;  Wood,  Landlord  &  Tenant,  p. 
466. 

So  in  the  case  of  a  lease,  it  cannot  be  shown  by 
parol  that  it  was  to  commence  at  a  later  date  (Hen- 
son  V.  Coope,  8  Scott,  N.  R.  48);  or  that  more  or  less 
rent  was  afirreed  on;  or  that  It  was  to  be  appor- 
tioned (Flinn  v.  Galow,  I  Man.  &  Gr.  680;  Pres- 
8  L.  R.  A. 


ton  V.  Meroeau,  2  W.  Bl.  1249>;  or  that  rlshti  and 
prl  vileeres  other  than  those  named  in  the  lease  were 
given  (Junererman  v.  Bovee,  19  CaL  854;  Sientes  v. 
Odier,  17  La.  Ann.  158);  or  that  it  was  to  be  paid  at 
a  different  time  from  that  named  in  the  lease  (Car- 
penter V.  Shanklln,  7  Btackf .  806);  or  that  the  land- 
lord aerreed  to  repair  the  premises  (Mayer  v.  MoUer, 
1  Hilt.  491;  Post  v.  Vetter,  2  K  D.  Smith,  218;  New 
York  V.  Price,  5  Sancf.  542);  or  that  the  tenant  was 
to  pay  the  taxes,  etc.  Rich  v.  Jackson,  4  Brown,  Ch. 
514,  6  Ves.  Jr.  834,  note. 

ExceptUnis  to  the  rule. 

Among  the  exceptions  to  the  rule  it  may  be  stat- 
ed that  parol  evidence  is  admissible  to  show  that 
it  was  made  for  an  illegal  purpose  (Doe  v.  Allen.  8 
T.  R.  148;  Rex  v.  Northwinsrfleld,  1  Bam.  ft  Ad.  VOt 
Liffhtfoot  V.  Tenant,  X  Bos.  &  P.  556);  or  that  cer- 
tain formalities  required  by  law  were  not  observed 
(Kelfe  V.  Ambrosse,  7  T.  R.  551);  or  anything  that 
tends  to  show  that  the  deed  is  void  in  law.  aoodwin 
V.  Hubbard,  15  Mass.  219;  Boyoe  v.  Grundy,  28  U.  S.  3 
Pet.  219  (7  L.  ed.  666);  Russell  v.  Rogers,  15  Wend. 
851;  Prentiss  v.  Russ,  16  Maine,  80;  Wren  v.  Ward- 
law,  Minor,  888. 

Where  fraud  is  alleged,  any  consideration  or  f8flt« 
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Wilkin,  J.,  delivered  the  opinion  of  the 
court: 

The  facts  in  this  case  material  to  a  considera- 
tion of  the  lend  questions  to  be  determined  are 
briefly  as  follows: 

Od  the  l9th  of  December,  1884,  appellant  as 
lessee,  and  one  Murray  as  lessor,  made  a  con- 
tract under  seal,  for  the  leasing  of  a  dwelling 
hou^  in  Chicago,  for  a  term  to  begin  January 
1, 1885,  and  ending  April  80,  1886,  at  $85  per 
month,  payable  monthly  in  advance.  The 
premises  are  described  as  being  in  the  City  of 
Chicago,  etc.,  "known  and  described  as  fol- 
lows, to  wit:  The  house  known  and  numbered 
«s *No.  — ,  Thirty-Second  Street.'" 

Appellant  admits  that  he  took  possession  of 
tbe  house  for  the  rent  of  which  this  suit  is 
brought,  and  continued  to  occupy  the  same 
until  April  12,  1886— paying  rent  to  his  lessor, 
according  to  the  terms  6i  said  lease,  until  June 
1, 1»85.  and,  from  that  date  to  the  time  he  left 
the  premises,  to  appellee,  who  then  purchased 
the  same,  and  received  an  assignment  of  the 
lease,  except  for  ibe  month  of  August,  1885, 
that  he  refused  to  pay,  claiming  a  8e^off  for 
repairs  made  on  the  premises;  and  hence  this 
suit  It  was  begun  before  a  justice  of  the 
peace  on  the  10th  of  said  August. 

The  justice  of  the  peace  gave  judgment  in 
appeUee's  favor,  but  only  for  a  nominal  sum, 
and  she  appealed  to  the  superior  court,  and 
there  recovered  the  full  amount  claimed,  $85, 
and  costs  of  suit. 

The  appellate  court  affirmed  the  judgment 
of  the  superior  court,  but  granted  this  further 
appeal;  certifying  that  questions  of  law  are  in- 
volved of  such  importance  as  that  they  should 
be  passed  upon  by  this  court. 

Appellant's  entire  defense  below  was  found- 
ed on  the  proposition  that  the  lease  sued  on 
was  void  for  uncertaintv,  because  the  number 
of  the  house  was  left  blank  in  the  description. 
He  submitted  fifteen  propositions,  which  he 
requested  the  judge  trying  the  case  to  hold  as 


the  law,  all  based  on  the  theory  that  no  re- 
covery could  be  had  under  it,  all  of  which 
were  refused.  Unless  the  foregoing  proposi- 
tion can  be  maintained,  all  other  questions 
raised  by  appellant  must  fall  with  it. 

It  is  somewhat  confusing  that  in  the  argu- 
ment little  or  no  importance  is  attached  to  the 
fact  that  appellant  took  possession  of  the  house, 
hired  the  same,  and  paid  rent  therefor,  under 
the  lease,  the  legal  effect  of  which  was  to  re- 
move all  uncertainty  as  to  the  property  intended 
to  be  leased,  as  held  in  Purinion'  v.  Northern 
lUinaiB  Bailroad  Company,  46  111.  207. 

The  proposition  is  self  evident.  On  the  un- 
disputed facts,  the  defense  is  self  refuting. 
Can  he.  having  executed  the  contract,  taken 
possession  imder  it,  held  possession  and  paid 
rent  under  it,  both  to  his  lessor  and  appellee, 
now  repudiate  that  contract  because  it  does 
not  definitely  descrit)e  the  house  ?   Clearly  not. 

In  this  view  of  the  case  the  judgment  of  the 
superior  court  was  the  only  one  which  could 
have  been  properly  entered;  and  therefore 
whether  the  extrinsic  parol  evidence  to  aid  the 
lease,  or  that  which  was  relied  upon  as  show- 
ing parol  authority  to  fill  the  blank  number, 
was  properly  admitted,  is  wholly  immaterial. 

A  judgment  will  not  be  reversed  because  im- 
proper evidence  may  have  been  admitted  upon 
the  trial,  when  it  is  apparent  that  the  result 
must  have  been  the  same  bad  it  been  excluded. 
The  parol  evidence  objected  to,  and  which  it  is 
insisted  was  erroneously  admitted,  was  intro- 
duced for  the  purpose  of  identifying  the  house 
intended  by  the  parties  when  they  executed 
the  lease,  and  was  competent  for  that  purpose. 
Extrinsic  proof  is  always  competent  to  identify 
the  subject  matter  of  a  contract,  if  necessary; 
and  to  admit  it  in  no  way  violates  the  rule  that 
parol  testimony  is  never  admissible  to  contra- 
dict or  vary  the  terms  of  a  written  contract  2 
Parsons,  Cont,  *550. 

I  In  Ogiltie  v.  Foyambe,  8  Meriv.  52,  it  is  said: 
I  "The  subject  matter  of  the  agreement  is  left, 


however  oontrary  to  the  averment  of  a  deed,  may 
he  proved  to  show  the  fraudulent  nature  of  the 
tnmflBctlon.    Boscoe,  Ev.  18th  ed.  22;  Paxton  v. 
Popham,9  BBSt,  421:  Doe  v.  Ford,  3  Ad.  &  EL  640. 
Parol  evidence  of  lease. 

Although  parol  evidence  Is  not  admissible  to  aid 
in  Its  oonstructlon  (2  Best,  Ev.  Wood*8  ed.  888), 
where  the  languasre  of  a  lease  Is  illegible  parol  evl- 
djenoe  is  admissible  to  show  what  Its  provisions  are, 
as  well  as  to  aid  in  Its  construction  In  any  doubtful 
matter.   Best,  Ev.  196  note  a. 

A  call  In  a  grant  for  a  line  beginning  at  the  north 
eoroer  of  B*8  store,  where  the  store  stands  squarely 
east  and  west  and  has  two  north  comers,  is  a  latent 
ambiguity,  and  may  be  explained  by  parol  proof. 
Lawrence  v.  Hyman,  79  N.  C.  209. 

So  parol  evidence  is  admissible  to  explain  a  la- 
tent ambiguitv  in  a  deed  or  lease.  Shore  v.  Wilson, 
9CaarkftF.fi66,669. 

Tbe  extent  of  the  grant  being  rendered  unoer- 
tafai  by  a  restrictive  clause,  parol  evidence  is  admis- 
athle  to  define  the  extent  of  the  demise.  Hutchins 
V.  Scott,  2  Mees.  &  W.  816;  Wood,  Landlord  &  Ten- 
ant,  p.  468. 

So  it  is  competent  to  show  by  parol  evidence  to 
what  premises  the  lease  applies,  when  an  ambiguity 
arises  from  intrinsic  circumstances  (Harris  v.  Dub, 
fi?  Ga.  77:  Sargent  v.  Adams,  8  Gray,  72);  or  what 
premises  are  understood  tD  be  embraced  In  the  gen- 
end  description  of  premises.  Hutchins  v.  Scott,  2 
8  L  R  A.  • 


Mees.  &  W.  816;    Hltchin  v.  Groom,  5  C.  &  516. 

Whether  certain  premises  are  or  are  not  embraced 
in  the  lease,  when  the  lease  does  not  explicitly  de- 
scribe them,  is  always  open  to  parol  proof.  Craw- 
ford V.  Morris,  5  GratL  90;  Guy  v.  Barnes,  29  Ind. 
108:  Corbett  v.  Coetello,  8  La.  Ann.  427;  D'Aquln  v. 
Barbour,  4  La.  Ann.  441;  Chamberlain  v.  Letson,  6 
N.  J.  L.462. 

It  may  be  proved  by  parol  to  have  Ixsen  Intended 
by  the  parties  to  Ixiblude  only  so  much  of  the  build- 
ing as  was  fitted  up  as  a  hotel,  and  not  the  separate 
shops  which  occupied  the  whole  of  the  ground 
floor,  except  the  entrance  to  the  hoteL  Sargent  v. 
Adams,  3  Gray,  72. 

But  if  the  description  itself  affords  ample  means 
of  ascertaining  or  defining  the  premises  intended 
to  pass,  it  is  not  competent  to  show  by  parol  that 
the  lease  was  intended  to  apply  to  other  premises, 
even  though  there  are  errors  or  inconsistencies, 
and  the  actual  Intention  of  the  parties  is  in  opposi- 
tion to  the  strict  letter  of  the  lease.  Tracy  v.  Al- 
bany Exchange  Co.  7  N.  Y.  474;  Barton  v.  Dawes, 
10  C.  B.  261;  Vose  v.  Bradstreet,  27  Maine,  156;  Nox^ 
wood  V.  Byrd,  1  Rich.  L.  135;  Phillips  v.  Costley,40 
Ala.  486;  Den  v.  Philhower,  24  N.  J.  L.  796;  McLaugh- 
lin V.  Bishop,  86  N.  J.  L.  512;  Eggleston  v.  Bradford, 
10  Ohio,  812;  Campbell  v.  Johnson,  44  Mo.  247;  Brat- 
ton  V.  Clawson,  38trobh.  L.  127;  Meres  v.  AnselUS 
WilB.  275;  Doe  v.  Webster,  12  Ad«  ft  EL  442;  Hope  v. 
Atkins,  1  Price,  148. 
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indeed,  to  be  ascertained  by  extrinsic  evidence, 
and  for  that  purpose  such  eyidence  may  be  re- 
ceived. The  defendant  speaks  of  *Mr.  Ogil- 
vie's  bouse/  and  agrees  *to  give  £14,000  for  the 
premises;'  and  parol  evidence  has  always  been 
admitted  in  such  a  case  to  show  to  what  bouse 
and  to  what  premises  the  treaty  related." 

Numerous  other  authorities  might  be  cited 
to  the  same  effect,  but  there  is  no  exception  to 
the  rule.  It  is  recognized  and  approved  by 
this  <  ourt  in  Coleord  v.  Alexander,  67  Dl.  581 ; 
Cornwell  v.  Cornwell,  91  111.  414;  Dougherty 
v.  PMr<fy,18Ill.  206;  Clark  v.  P&wers,  45 111.284. 

In  the  last  two  cases  the  uncertainty  was  held 
to  be  a  latent  ambiguity;  but,  by  the  same  proc- 
ess of  reasoning  adopted   in  *the   Dougherty 


Case,  the  uncertainty  here  is  also  a  latent  am- 
biguity. •  The  admissibility  of  parol  proof  in 
such  case  docs  not,  however,  depend  upon  the 
distinction  between  patent  and  latent  ambigu- 
ities.   2  Parsons,  CJont.  ♦560. 

Whether  the  parol  evidence  admitted  below 
goes  to  the  extent  of  proving  that  the  number 
^5)  was  inserted  in  the  descnption  by  authority 
of  appelant,  or  whether  for  that  purpose  it 
was  competent,  is  unimportant.  It  was  com- 
petent for  the  purpose,  and  did  tend  to  make 
certain  the  property  intended  to  be  leased;  and 
while,  as  we  have  said,  it  was  wholly  unneces- 
sary to  make  out  the  case,  it  was  not  error  to- 
admit  it. 

Afflrmed. 


MISSOURI  SUPREME  COURT. 


The -HENRY  &  CO  ATS  WORTH  CO., 
Appt., 

D.  W.  EVANS  et  al.,  RespU, 
(....Mo ) 

1.  The  liens  of  sab-contractors*  under  Mis- 
souri Revised  Statutes,  1879,  i  31T2,  upon  a  build- 
ing' or  ImprovementB  to  aeoure  payment  for  labor 
or  materials,  are  not  limited  to  the  amount  fixed 
by  the  oontraot  of  the  owner  with  the  orifirlnal 
contractor,  and  if  filed  within  the  time  prescribed 
by  statute  are  not  defeated  by  the  facts  that  the 
owner  had  paid  the  orlerinal  contractor  the  full 
amount  of  the  contract  price,  and  that  the  con- 
tractor had  paid  out  the  whole  sum  to  discharere 
other  valid  claims,  reserving  nothing  to  himself. 

2.  There  Is  no  oonstitational  ohjectlon  to 
the  enforcement  of  a  lien  by  a  subcontrac- 
tor who  takes  the  formal  steps  required  by  stat- 
ute, in  a  case  where  the  owner,  before  knowledge 
or  notice  of  his  demand,  has  paid  to  the  original 
«oontractor  the  full  amount  of  the  contract  price, 
and  this  has  all  been  applied  by  the  contractor  to 
discharge  other  valid  claims. 

(February  8, 1889.) 

APPEAL  by  plaintiff,  from  a  judflrment  of 
the  Circnit  Court  of  Jackson  (%unty  re- 
fusing to  enforce  an  alleged  mechanics'  lien. 
Beiurted, 

The  case  is  fully  stated  by  the  court. 

Messrs.  Traber  &  Gibson*  R.  J.  In^rwk- 
ham,  James  F.  Mister  and  C.  O.  Tiche- 
nor,  for  appellant: 

The  purpose  of  the  Mechanics'  Lien  Law  is 
to  protect  the  interest  of  those  least  capable  of 
cannff  for  themselves.  Our  statute  should  be 
liberally  construed  to  that  end. 

De  Witt  V.  Smith,  08  Mo.  266. 

Section  8172  of  the  law,  stripped  of  phrases 
unnecessary  for  this  discussion,  is  as  follows: 

*'  Every  mechanic  who  shall  do  any  work 
upon  any  building  under  any  contract  with  the 
owner  or  his  contractor,  upon  complying  with 
the  provisions  of  this  article,  shall  have,  for 
his  work,  a  lien  upon  such  building  and  upon 
the  land  belonging  to  such  owner,"  etc. 

The  language  used  must  govern  the  construc- 
tion of  this  statute. 

State  V.  Dialing,  66  Mo.  879;  StaU  v.  0am- 
8  L.  R.  A. 


mon,  78  Mo.  426;  Putter's  Dwarris,  pp.  148,. 
200;  Sess.  Acts  1885,  p.  190;  State  v.  Anderson,. 
84  Mo.  527. 

The  statute  is  not  unconstitutional. 

See  Peters  v.  St,  Louis  A 1.  M.  B.  Co.  2a 
Mo.  107. 

Mr,  John  K.  Cravens*  also  for  appellant: 

Every  person  who  furnishes  any  materials 
for  any  building,  erection  or  improvement  upon 
land,  under  any  contract  with  the  owner  or 
proprietor  thereof,  or  with  the  contractor  with 
such  owner  or  proprietor,  to  construct  such 
building,  erection  or  improvement,  which  ma- 
terials are  actually  used  in  such  building,  erec- 
tion or  improvement,  and  who  has  complied 
with  the  provisions  of  article  1,  chap.  47  of  the 
Revised  Statutes  of  1879,  has  a  lien  upon  such 
building,  erection  and  improvement  for  the 
value  01  such  materials  unpaid,  and  upon  the 
land  upon  which  the  same  may  be  situated  to 
the  extent  limited  by  section  8173.  The  fact 
that  the  owner  may  have  settled  with  his  im- 
mediate contractor  and,  before  notice  of  such 
claim,  in  good  faith  have  paid  him  (he  contract 
price  in  full,  will  not  defeat  the  right  of  the 
materialman  to  have  sucb  lien. 

Rev.  Stat.  §^8172,  8191;  Speilman  v.  Shook, 
11  Mo.  840;  Heamann  v.  Porter,  85  Mo.  187; 
Kuhleman  v.  Sehvler,  85  Mo.  142;  Fittgeraid 
V.  Thomas,  61  Mo.  499-501:  Douglas  v.  8t, 
Louis  Zinc  Co,  56  Mo.  888;  Urin  v.  Waugh,  11 
Mo.  412;  Peters  v.  St.  Louis  dt  I,  M.  R.  Co.  28 
Mo.  107;  Winder  Y.  CaldweU,  55  U.  8.  14  How. 
484  (14  L.  ed.  487). 

Messrs.  Botsford  A  Williams  and  B.  F. 
Deatheraffe,  for  respondent,  Dickinson: 

The  lien  S.  the  subcontractor  rests  upon  and 
is  subordinate  to  the  contract  between  the  owner 
and  contractor. 

Phillips,  Mechanics*  Liens,  2d  ed.  g§  63,68ft; 
Campbell  v.  Scaife,  1  Phila.  187;  Jensen  v. 
Brown,  2  Colo.  694;  Preseott  v.  Maxwell^  48111. 
84;  Kling  v.  Railtcay  Construction  Co.  7  Mo. 
App.  410;  Deardorff  v.  Kwrhartt,  74  Mo.  87. 

The  object  of  the  law,  so  far  as  securing  the 
validity  of  the  lien  against  the  owner  is  con- 
cerned when  a  materialman  seeks  to  avail  him- 
self of  the  advantages,  is  that  by  the  notice 
given  the  owner  may  keep  back  enough  of  the 
contract  price  to  indemniiy  himself  acainst  the 
liabiUty. 
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De  Witt  ▼.  Smith,  68  Mo.  267;  Hemtt  v. 
Truitt,  23  Mo.  App.  448. 

Our  MechaDics*  Lien  Law  (art  1,  chap.  47, 
Bev.  Stat.  1879),  if  construed  to  bind  the  own- 
ers' property  in  favor  of  a  subcontractor  where 
the  contractor  has  been  paid  the  contract  price 
in  full  due  under  the  contract  l)etween  the 
owner  and  the  contractor,  is  unconstitutional 
and  void.  Where  there  is  no  contract  between 
the  owner  and  contractor  no  lien  exists  in  favor 
of  any  materialman  or  subcontractor. 

Roland  v.  CentervilU,  M,  db  A.  R,  Co,  61 
Iowa,  380;  Andrews  v.  Burdiek,  62  Iowa,  714; 
WMUier  v.  HoUi$i&r,  64  Cal.  283;  aDonneUv, 
Kramer,  65  Cal.  863;  Turner  v.  Stremel,  70 
Oal.  28;  Wiggins  v.  Hr£dg€,70C&],4fi7;  Rosen- 
kranz  v.  Wagner,  62  Cal.  154;  Campbell  v. 
Aaife,  1  Phila.  187. 

Section  4  of  the  Bill  of  Rights,  in  the  Mis- 
souri Constitution  of  1875,  provides  that  "  All 
persons  have  a  natural  right  to  life,  liberty  and 
the  enjovment  of  the  gains  of  their  own  indus- 
try." The  phrase,  **  enjoyment  of  the  gains  of 
their  own  industry,"  involves  of  necessity  the 
right  to  make  contracts  and  to  be  secured  in 
the  fruits  of  the  same.  I5ee  Cooley,  Const. 
Lim.  2d  ed.  p.  808. 

Burlamagui,  Politic  Law,  chap.  8,  §  15;  Ood- 
eharliSY.  Wigeman,  4  Cent.  Rep.  887.  113  Pa. 
481;  SteiBart  v.  Wright,  62  Iowa,  837;  Henry 
V.  Binds,  18  Mo.  App.  497. 

Mr.  R.  B.  Middlebrook,  also  for  respond- 
ent, Dickinson: 

It  is  presumed  that  the  subcontractor  has  no- 
tice of  the  terms  of  the  contract  between  the 
owner  and  the  original  contractor. 

Seott  V.  Cook,  8  Mo.  App.  198;  Oarnett  v. 
Ben^,  8  Mo.  App.  205;  IJenry  v.  Hinds,  18  Mo. 
App.  497;  Stetcart  v.  Wright,  52  Iowa.  886; 
Oreenwap  v.  Turner,  4  Md.  296;  Jensen  v. 
Broten,  2  Colo.  697,698. 

The  object  of  giving  notice  to  the  owner  by 
subcontractors  is  to  enable  the  owner  to  with- 
hold fiom  the  original  contractor  sufflcient  to 
pay  the  subcontractor. 

Jensen  v.  Brown,  2  Colo.  697,  698;  Mclntire 
▼.  Barnes,  4  Colo.  285;  Epley  v.  Scherer,  6 
Colo.  536;  Morrison  ^r.  Hancock,  40  Mo.  561; 
CoUer  V.  l^rese,  45  Ind.  96. 

The  lien  of  the  subcontractor  and  material- 
men is  always  in  strict  subordination  to  the 
terms  of  the  original  contract  between  the 
owner  and  his  immediate  contractor. 

Mclntire  v.  Barnes,  4  Colo.  285;  Oamett  v. 
Berry,  8  Mo.  App.  205. 

Barelay,  J.,  delivered  the  opinion  of  the 
•court: 

In  this  action  plaintiff,  a  subcontractor,  seeks 
to  establish,  as  a  lien,  a  demand  for  materials 
furnished  towards  the  erection  of  a  building  on 
land  of  defendant,  Dickinson.  The  exact  con- 
troversy presented  for  decision  arises  from  the 
following  undisputed  facts: 

Eyanswas  the  original  contractor  with  Dick- 
inson for  the  erection  of  certain  buildings  on 
land  of  the  latter.  Plaintiff,  under  a  contract 
with  Evans,  supplied  materials  used  in  their 
construction.  Plaintiff's  account  therefor  was 
not  paid.  Notice  of  the  demand  was  served 
on  the  owner,  and  the  account  filed  in  due  time 
as  a  lien  on  the  property,  in  accordance  with 
the  Lien  Law. 
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No  defect  in  the  formal  steps  taken  by  plaint- 
iff is  suffgested,  but  it  appears  that  the  owner 
had  paid  the  original  contractor  the  full  amount 
of  the  agreed  price  for  the  buildings  before  no- 
tice or  knowledge  of  plaintiff's  demand,  and 
that  the  contractor  had  applied  that  amount  to 
discharge  other  valid  claims  against  the  prop- 
erty for  labor  and  materials  furnished,  reserv- 
ing nothing  for  himself. 

The  circuit  court  rendered  a  personal  judg- 
ment for  the  amount  of  plaintiff's  demand 
affalnst  the  contractor  Evans,  but  denied  the 
claim  for  a  lien  against  the  property.  After 
the  usual  steps  for  a  review  of  that  ruling, 
plaintiff  has  brought  the  case  here. 

It  is  necessary  to  determine  in  this  case 
whether  payment  of  the  full  contract  price,  in 
good  faith,  by  the  owner  to  the  contractor,  in 
the  circumstances  above  described,  prevents  the 
establishment  of  a  lien  against  the  property  bv 
a  subcontractor  who  has  furnished  mateViafs 
for  the  erection  of  a  building,  and  otherwise 
complied  with  the  statute. 

The  law  of  this  State  concerning  these  liens 
is  the  product  of  a  gradual  development.  Its 
foundations  were  laid  in  our  early  jurispru- 
dence (Laws  Mo.  1804-1824.  p.  808,  chap.  846), 
and  improvements  were  made  thereon  from 
time  to  time  until  its  present  form  was  reached. 
Rev.  Stat.  1879,  chap.  47. 

It  is  unnecessary  to  give  the  details  of  its 
history,  further  than  to  remark  that  its  framers 
embodied  in  it  some  materials  acquired  from 
the  statutes  of  other  States,  and  some  of  the 
products  of  their  own  labor,  forming  thus  a 
composite  structure  in  many  respects  unlike  the 
laws  elsewhere  on  the  subject.  The  points  of 
dissimilarity  must  be  clearly  borne  in  mind  to 
avoid  the  error  of  applying  to  the  interpreta- 
tion of  our  own  statute  decisions  of  courts  in 
other  States  construing  language  quite  differ- 
ent. 

Liens  of  the  kind  mentioned  in  our  statute 
did  not  exist  under  the  common  law  of  En- 
gland. They  are  founded  on  principles  of  nat- 
ural justice  which  the  civil  law  recognized, 
more  than  a  thousand  years  ago,  by  giving 
workmen  and  materialmen  a  similar  right  of 
compensation  (called a  '*  privilege,"  which  took 
precedence  even  over  prior  mortgages)  against 
property  they  had  improved. 

The  Missouri  statute  undertakes  to  define  the 
facts  which  shall  create  such  a  lien,  and  to  pro- 
vide a  remedy  for  its  enforcement.  It  should 
receive  a  liberal  and  reasonable  construction  to 
effectuate  the  purposes  disclosed  by  its  terms. 
DeWitt  V.  Smith,  68  Mo.  268. 

To  arrive  at  a  sound  interpretation,  we  must 
consider  the  law  in  all  its  parts,  and  ascertain, 
as  best  we  may,  and  give  expression  to,  the 
true  intent  of  the  Legislature.  It  is  our  duty 
to  give  full  effect  to  that  intention  when  dis- 
covered, without  attempting  to  enlarge  or  to 
restrict  the  legislative  meaning  to  harmonize 
with  any  views  of  our  own  concerning  its  wis 
dom  or  expediency. 

The  first  section  of  the  law  in  question  is  as 
follows  (omitting  the  parts  immaterial  to  this 
case):  "  Every  mechanic  or  other  person,  who 
shall  .  .  .  perform  any  .  .  .  labor  upon,  or 
furnish  any  materials  .  .  .  for,  any  buildings 
.  .  .  or  improvements  upon  land  .  .  .  under 
.  .  .  any  contract  with  the  owner  ...  or  his 
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.  .  .  contractor  .  .  .  upon  complying  with  the 
provisions  of  this  article,  shall  have  for  his 
.  .  .  labor  done,  or  materials  .  .  .  furnished, 
a  lien  upon  such  building  ...  or  improve- 
ments, and  upon  the  land  belonging  to  such 
owner*.  .  *.  on  which  the  same  are  situated 
.  .  .  to  secure  the  payment  for  such  .  .  .  labor 
done,  or  materials  .  .  .  furnished.''  Rev. 
Stat.  1879,  §  3172. 

It  has  been  already  decided  t}]at  in  no  event 
can  a  subcontractor  assert  a  lien  against  the 
property  for  a  greater  amount  than  uie  reason- 
able market  value  of  the  labor  or  materials  he 
furnished  towards  the  erection  of  the  building 
or  improvement.  Beardorff  v.  JEverhartt,  74 
Mo.  37;  Sc/iulenberg  v.  Prairie  Home  Inst.  66 
Mo.  296. 

But  there  is  nothing  in  this  or  in  any  other 
section  expressly  limiting  the  aggregate  liens  to 
the  amount  which  the  owner  agreed  to  pay  the 
original  contractor  for  the  completed  work;  yet 
such  limitation,  in  definite  terms,  appears  to 
have  been  thought  necessary  by  the  Legislature 
of  other  States  desiring  to  express  that  pur- 
pose in  their  laws.  We  shall  mention  some  of 
those  statutes  to  indicate  the  differences  between 
them  and  our  own  in  this  particular. 

The  limitation  now  reierred  to  has  usually 
assumed  one  of  two  forms.  In  some  States  the 
clause  conferring  the  lien  is  of  nearly  as  broad 
a  scope  as  our  own;  but  the  limitation  is  sup- 
plied by  another  section,  to  the  effect  that  the 
lien  notice  by  the  subcontractor  to  the  owner 
shall  give  the  former  a  claim  against  and  right 
to  any  sum  "  due,  or  to  become  due,  under  the 
contract,"  by  the  owner  to  the  contractor. 
Such  was  the  law  of  Colorado  when  the  decis- 
ion m  Jensen  v.  Brown  (1875),  2  Colo.  697,  was 
announced.  Sess.  Laws  Colo.  1872,  p.  150,  g  6. 

ThQ  law  of  Iowa  was  somewhat  similar  when 
Stewart  v.  Wi-ight  (1879).  52  Iowa,  835.  was  de- 
cided; the  language  defining  the  status  of  a 
subcontractor  there  being  as  follows: 

''And,  from  and  after  the  service  of  such 
notice,  his  lien  therefor  shall  have  the  same 
force  and  effect,"  etc.,  "as  a  lien  by  the  con- 
tractor, but  shall  be  enforced  against  the  prop- 
erty only  to  the  extent  of  the  oalance  due  to 
the  contractor  at  the  time  of  the  service  of  such 
notice  upon  the  owner,  his  agent  or  trustee." 
Code  Iowa  1878,  p.  886,  §2183. 

In  other  States  this  limitation  has  been  ex- 
pressed as  a  proviso  in  the  section  defining  the 
right  of  HeD,  or  as  a  distinct  part  of  the  statute, 
Thus  the  Law  of  1851,  applicable  to  New  York 
City,  contained  the  following  as  a  part  of  the 
sentence  creating  the  lien: 

"But  such  owner  shall  not  be  obliged  to  pay 
for  or  on  account  of  such  house,  other  building, 
or  appurtenances,  in  consideration  of  all  the 
liens  authorized  by  this  Act  to  be  created,  any 
greater  sum  or  amount  than  the  price  stipu- 
lated and  agreed  to  be  paid  therefor  in  and  by 
such  contract"  (i.  e.,  the  contract  between  the 
owner  and  original  contractor).  Laws  N.  Y. 
1861,  pp.  953,  954,  §  1. 

In  Illinois  it  was  provided  that  no  claim  of 
any  subcontractor,  etc.,  should  be  a  lien,  "ex- 
cept so  far  as  the  owner  may  be  indebted  to 
the  contractor  at  the  time  of  giving  such  no- 
tice ...  of  such  claim,  or  may  become  in- 
debted afterwards  to  him  as  such  contractor." 
Rev.  Stat  III.  1874,  chap.  82,  §  88. 
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Kansas  laws  added  this  condition  to  the  r^ht 
of  lien:  "Provided,  that  the  owner  shall  not 
be  liable  to  such  subcontractor  for  any  greater 
amount  than  he  contracted  to  pay  the  origiual 
contractor."    Laws  Kan.  1872,  p.  295,  §  2. 

In  Connecticut  it  was  declared  that  "Na 
such  lien  shall  attach  to  any  building  or  its  ap- 
purtenances, or  to  the  land  on  which  the  same 
may  stand,  in  favor  of  any  person,  to  a  greater 
amount  in  the  whole  than  the  price  which  the 
owner  agreed  to  pay  for  such  building  and  its 
appurtenances."  Gen.  Stat.  Conn.  1876,  p.  860, 
§12. 

Such  limitations,  in  one  or  another  form,  have 
been  in  force  at  different  times  ih  many  States. 
Some  of  them  have  been  changed  by  later 
laws.  They  are  mentioned  here  as  types  of 
the  forms  that  have  been  thought  effective  to 
limit  the  subcontractor's  lien  to  the  amount  due 
under  the  owner's  original  contract,  when  the 
law  makers  so  intended. 

The  case  at  bar  turns,  of  course,  on  the 
proper  construction  of  our  own  law.  The  lat- 
ter contains  no  such  language  as  has  been 
quoted  from  other  States,  nor  anything  sub- 
stantially similar.  The  question  then  arises 
whether  our  Le^lature  intended  a  like  limitar 
tion  to  be  supphed  by  construction.  If  so,  the 
expression  of  that  intent  is  singularly  unfortu- 
nate and  obscure,  when  it  evidently  might  have 
been  very  plain. 

The  terms  of  section  8172,  above  given,  are 
clear  and  comprehensive  in  relation  to  the  ques- 
tion before  us.  They  contain  nothing  sug- 
gestive of  any  implied  condition  upon  or  limit- 
ation to  the  right  of  lien  therein  defined.  The 
words  of  a  law  are  to  be  taken  in  their  ordi- 
nary, usual  and  natural  meaning. 

When  the  Legislature  says  that  a  mechanic 
or  materialman  "shall  have  a  lien"  (certain 
facts  occurring)  are  we  to  assume,  without 
more,  that  it  meant  thereby  to  say  that  such  a 
lien  should  only  exist  when  the  owner  had  not 
already  fully  paid  the  contractor,  and  in  no 
event  tor  more  than  the  original  contract  price? 
Would  not  such  a  ruling,  in  effect,  require 
more  facts  to  be  established  as  essential  to  a 
lien  than  those  mentioned  by  the  law  makers  f 

So  it  appears  to  us,  and  that  it  is  not  our 
province  to  make  such  additions  to  Uie  statute. 
If  a  law  is  constitutional,  it  is  our  duty  merely 
to  interpret  and  declare  it,  exactly  as  made  liy 
the  legislative  department,  on  which  the  re> 
sponsibility  for  its  wisdom  and  policy  lesta 
We  cannot  i)roperly  add  to  it  a  meaning  not 
intended  by  its  terms. 

Let  us  now  consider  such  parts  of  the  con- 
text to  the  section  already  quoted  as  may  throw 
light  on  the  supposed  intention  of  the  Legisla- 
ture as  to  its  scope.  The  section  requiriog  no- 
tice by  the  subcontractor,  in  cases  like  this, 
should  perhaps  be  noted.    It  is  this: 

"Sec.  8190.  Subeontractoreand  Others  to  Gite 
Notice,  Every  person,  except  the  original 
contractor,  who  may  wish  to  avail  bimseSi  of 
the  benefit  of  the  provisions  of  this  article,  shall 
give  ten  days'  notice  before  the  filing  of  the 
lien,  as  herein  required,  to  the  owner,  owners 
or  agent,  or  either  of  them,  that  he  holds  a 
claim  against  such  building  or  improvement, 
setting  forth  the  amount,  and  from  whom  the 
same  is  due." 

This  section  noticeably  omits  any  qualifica* 
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tioD  of  the  language  of  section  8173,  regardiug 
the  facts  necessary  to  the  rigbl  of  lien.  It  is 
undoubtedly  intended  to  provide  a  measure  of 
protection  to  the  owner  by  warning  him  of 
sQcb  claims,  so  that  he  may  retain,  from  the 
original  contractor,  enoufb  of  the  contract 
price  to  indemnify  himseli  aeainst  loss.  But 
the  subcontractor  may  file  his  claim  for  a  lien 
(on  notice  as  above)  at  any  time  within  four 
months  after  the  indebtedness  accrues. 

It  is  hence  evident  that  any  payment  by  the 
owner  to  the  contractor  before  the  time  expires 
for  receiving  the  subcontractor's  notice  will 
not  defeat  the  latter's  right  of  lien,  unless  we 
are  to  interpolate  into  this  section  also  other 
facts  not  mentioned  aa  essential  by  the  law 
makers,  namely:  that  such  notice  must  be  given 
before  full  settlement  with  the  original  con- 
tractor, or  that  such  notice  shall  only  give  the 
subcontractor  a  right  to  claim  the  sum  then 
dne,  or  thereafter  becoming  due,  to  the  con- 
tractor (as  is  the  law  in  some  other  States). 
This  we  cannot  do  without  violence  to  the 
meaning  of  the  Legislature  as  expressed,  in  this 
rentrd,  by  the  plain  language  used.       ^ 

The  other  provisions  of  that  chapter  do  not 
enlighten  the  present  controversy,  except  sec- 
tion 8191,  which  is  as  follows:  "In  all  cases 
where  a  lien  shall  be  filed,  under  the  provisions 
of  this  article,  by  any  person  other  than  a  con- 
tractor, it  shall  be  the  duty  of  the  contractor 
to  defend  any  action  brought  thereupon  at  his 
own  expense;  and,  during  the  pendency  of 
such  action,  the  owner  may  withhold  from  the 
contractor  the  amount  of  money  for  which 
sQch  lien  shall  be  filed;  and  in  case  of  judgment 
against  the  owner  or  his  property,  upon  the 
Iten,  he  shall  be  entitled  to  deduct  from  any 
amount  due  by  him  to  the  contractor  the 
amount  of  such  judgment  and  cost,  and,  if  he 
shall  have  settled  with  the  contractor  in  full, 
shall  be  entitled  to  recover  back  from  the  con- 
tractor any  amount  so  paid  by  the  owner  for 
which  the  contractor  was  originally  the  party 
liable."    Rev.  Slat.  §  3191. 

If  the  Legislature  intended  that  payment  of 
the  contract  price  to  the  orij^nal  contractor 
should  be  a  defense  to  the  lien  demand  of  a 
subcontractor  (as  is  asserted  by  respondent  in 
this  case),  then  no  such  "Judgment  against  the 
owner  or  his  property"  could  lawfully  be  re- 
covered by  a  subcontractor  after  such  full  set- 
tlement; yet  this  section  assumes  that  such 
judgment  may  properly  be  obtained  and  en- 
forced, and  for  that  reason  gives  the  owner 
a  right  of  action  "to  recover  back  from  the 
contractor  any  amount  so  paid." 

Reading  it  m  connection  with  section  8172, 
we  think  the  conclusion  irresistible  that  the 
Legishiture  used  the  broad  language  confer- 
ring the  right  of  lien  with  a  full  appreciation 
of  Its  effect,  and  accordingly  then  provided  by 
section  3191  for  some  of  its  practical  applica- 
tions. We  consider  these  two  sections  as  ex- 
cludinj^  the  inference  of  any  legislative  intent 
to  limit  the  lien  of  subcontractors  to  the  amount 
fixed  by  the  contract  of  the  owner  with  the  or- 
iginal contractor. 

But  it  is  insisted  that  this  construction  of 
the  law  would  give  it  an  unconstitutional  force 
and  effect.  We  have  found  difficulty  in  deal- 
ing with  this  objection  because  of  its  gener- 
ality. The  only  specific  clauses,  of  either 
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State  or  Federal  Constitution,  with  which  any 
clash  is  suggested,  are  the  federal  prohibition 
asainst  depriving  any  person  of  property 
"without  due  process  of  law"  (Const.  U.  S. 
Amend.  14),  and  the  section  of  the  Missouri 
Bill  of  Rights  securing  to  all  "the  enjoyment 
of  the  gains  of  their  own  industry."    Bee.  4. 

A  statute  like  ours,  creating  a  lien  on  im- 
proved property  for  the  reasonable  value  of 
the  labor  and  materials  furnished  to  perma- 
nently improve  it,  and  providing  a  mode  for  its 
enforcement  upon  adequate  notice  to  all  parties 
in  interest,  with  an  opportunity  for  a  trial  of 
every  issue  in  court  "as  in  ordinary  civil  ac- 
tions and  proceedinfl;s  in  circuit  courts"  (Rev. 
Stat.  §  8179),  certainly  does  not  deprive  the 
owner  of  such  improved  property  thereof 
"without  due  process  of  law. 

It  is  unnecessary  to  discuss  that  contention 
furthier,  in  view  of  the  definite  rulings  that 
have  been  made  construing  the  meaning  of 
that  provision  of  the  Federal  Constitution. 
Davidson  v.  New  OrUans,  96  U.  8. 97  [24  L.  ed. 
6161;  8/ieppard  v.  SUeU,  48  N.  Y.  52;  State  v. 
Addingtan,  77  Mo.  110. 

It  is  further  urged  that  such  a  construction 
of  the  Lien  Law  would  violate  the  Missouri  Bill 
of  Rights,  as  quoted  above.  An  argument  is 
predicated  thereon  against  the  justice  and  policy 
of  the  statute.  It  is  claimed  that  it  abridges 
the  right  of  the  owner  to  make  such  contracts 
as  he  pleases,  and  to  enjoy  the  benefits  thereof. 
That  hardships  may  occasionally  result  from 
the  application  of  the  law  to  particular  cases  is 
possible.  That  hardships  would  resul  t  to  others 
without  such  law  is  equally  clear. 

If  the  owner  engages  a  contractor  to  erect  a 
house  for  |5,0C0,  and  I  the  latter  uses  in  the 
structure  labor  and  mateiials  worth  $10,000, 
obtained  on  credit  from  others,  it  is  obvious 
that  some  one  must  sustain  the  loss  occasioned 
by  such  folly  or  fraud.  Without  this  statute 
the  loss  would  often  fall  on  the  subcontractors 
whose  labor  and  materials  have  enhanced  the 
value  of  the  property.  Under  its  provisions, 
the  latter  can  enforce  payment  (from  the  prop- 
erty) for  the  reasonable  value  of  their  labor 
and  materials  used  in  the  building,  not  exceed- 
ing the  prices  they  agreed  to  accept  for  the 
same.  The  owner  can  then  recover  of  the  con- 
tractor any  excess  he  may  be  obliged  thus  to 
pay  beyond  the  original  contract  price. 

A  hardship  to  the  owner  will  only  result  in 
event  the  contractor  be  insolvent,  and  hence  ' 
unable  to  respond  to  such  recovery.  In  that 
case  the  Legislature  has  seen  fit  to  say  that  the 
loss  should  fall  on  the  owner,  who  selected  the 
contractor  and  has  the  benefit  of  the  improve- 
ments, rather  than  upon  the  subcontractors, 
who  supplied  the  materials  and  labor. 

It  is  an  application  to  such  transactions  of 
the  familiar  legal  principle  that,  when  one  of 
two  innocent  parties  must  suffer  a  loss  by  rea- 
son of  the  fault  of  a  third,  that  loss  should  be 
borne  by  him  who  gave  the  third  person  power 
to  commit  the  fault.  Intemaiional  Bank  v. 
German  Bank,  71  Mo.  197. 

The  aim  seems  to  be  to  protect  those  whose 
material  or  labor  has  enhanced  the  value  of 
property,  against  the  business  misfortunes  or 
possible  frauds  of  any  middle-man,  at  whose 
instance  they  furnish  the  same.  It  is  made  the 
interest  of  the  owner,  for  the  protection  of  his 
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property  from  liens,  to  see  that  all  valid  debts 
of  that  nature  are  discharged  by  those  who  in- 
cur them.  The  law-makers  considered  that,  with 
the  exercise  of  ordinary  prudence,  the  owner 
would  be  in  a  better  position  to  guaid  against 
loss  under  this  law  than  subcontractors  would 
be  without  the  law. 

The  owner  may  stipulate  with  the  contractor 
to  defer  his  payment  until  the  time  has  passed 
for  filing  other  liens,  or  to  pay  the  subcontrac- 
tors himself,  or  he  may  take  security  or  any 
other  suitable  steps  that  circumstances  may 
require  for  the  protection  of  himself,  and  of 
those  whose  labor  and  materials  enter  into  the 
building,  upon  its  credit. 

On  the  other  hand,  if  the  original  contract 
price  were  the  limit  of  the  liability  of  the  prop- 
erty for  its  improvement,  no  subcontractor 
could  be  sure  of  securing  a  lien,  when  supply- 
ing materials  or  labor,  without  first  ascertain- 
ing, not  only  the  contract  price,  but  also  the 
amount  of  all  other  outstanding  subcontracts. 
Even  then  he  would  assume  the  further  risk  of 
conflict  with  subcontracts  afterwards  made  by 
the  chief  contractor,  which  the  latter  might,  if 
he  saw  fit,  satisfy  first  on  the  contract  account. 
Thus  would  difficulties  and  uncertainties  in  the 
operation  of  the  law  exist  which  we  think  the 
Legislature  did  not  intend. 

The  owner's  liberty  of  action  is  not  invaded 
by  the  statute.  He  need  not  employ  an  inter- 
mediary to  erect  his  building;  but,  if  he  does, 
the  law  ingrafts  upon  his  act  certain  conse- 
quences. It  enters  into  and  forms  part  of  his 
agreement  with  the  original  contractor,  so  far 
as  regards  the  subject  matter  to  which  the  stat- 
ute relates. 

By  virtue  of  the  law  the  contractor  is  in- 
vested with  a  power  to  charge  the  property  for 
the  reasonable  value  of  the  labor  and  materials 
supplied  to  it  by  subcontractors.  The  right  of 
lien  arises  from  the  statute,  which  applies,  by 
its  own  force,  to  every  transaction  that  parties 
by  their  voluntary  action  bring  within  its  terms. 
^<o  one  is  deprived  thereby  of  the  "gains  of  his 
own  indufltiy," 

The  legislative  purpose  is  quite  the  contrary. 
It  is  rather  to  prevent  one  man  from  enjoying, 
without  compensation,  the  gains  of  another's 
industry,  in  circumstances  which  the  law-mak- 
ers regard  as  imposing  a  duty  on  the  former  to 
see  that  the  latter  is  paid  therefor. 

The  principle  controlling  this  branch  of  the 
case  has  been  frequently  recognized  and  ap- 
proved in  other  jurisdictions,  in  its  application 
to  this  subject  and  others.  Briefiy  stated,  it  is 
that  contracts  must  be  construed  and  interpret- 
ed according  to  existing  laws,  when  made  in 
relation  to  the  subject  matter  of  those  laws, 
within  their  jurisdiction.  McMurray  v.  Brown, 
91  U.  8.  266  [23  L.  ed.  324]. 

A  familiar  illustration  of  the  principle  is 
found  in  admiralty.  A  bottomry  bond  or 
mortgage  on  a  vessel  may  be  validly  executed, 
yet  the  mariner's  lien  for  subsequent  wages  will 
have  priority  over  either,  l)ecause  the  law  to 
that  effect  is  assumed  to  have  entered  into  every 
such  instrument  when  made.  1  Conk.  Adm. 
2d  ed.  112. 

Many  other  illustrations  are  at  hand,  but  we 
will  abbreviate  the  statement  of  them  by  mere- 
8L.R.A. 


ly  citing  the  cases  in  which  they  appear:  Spcf* 
ford  V.  True,  83  Maine,  283;  Langston  v.  Ander- 
9on,  69  Ga.  65;  IVevsch  v.  Shryock,  51  Md.  178; 
WinsUno  v.  Urquhart.  39  Wis.  260;  Vredandy. 
(/Neil,  86  N.  J.  Eq.  399;  SimsY,  Bradford,  18 
Lea,  434;  Attoood  v.  Willtams,  40  Maine,  400. 
In  the  matter  before  us  the  Mechanics'  Lien 
Law  is* assumed  to  be  in  contemplation  of  all 

Earties  making  a  building  contract.  There  is 
ence  no  injustice  in  treating  them  as  having 
ac^pted  the  consequences  fixed  by  that  law. 

We  conclude  that  there  is  no  constitntional 
objection  to  the  enforcement  of  a  lien  by  a  sab- 
contractor  in  such  a  case  as  that  at  bar.  The 
result  we  have  reached  is  reinforced  by  de- 
cisions from  some  other  States,  commenting  on 
the  effect  of  statutes  like  ours:  lAiird  v.  Moofn- 
an,  32  Minn.  358;  Ballou  v.  Black,  21  Neb.  147; 
Ainslie  v.  Kohn,  16  Oreg.  371;  LonkeyT,  Cook, 
15  Nev.  58;  Merritt  v.  Pearson,  58  Ind.  886; 
Sfiennndoah  Valley  R.  Co.  v.  Miller,  80  Va.  821; 
Jenten  v.  Brown,  2  Colo.  697;  Hill  v.  Witmer, 
2  Phila.  72. 

We  have  given  due  consideration  to  the  de- 
cision of  the  Kansas  City  Court  of  Appeals  in 
Henry  v.  Hinds,  18  Mo.  App.  497,  wherein  a 
different  conclusion  was  reached.  Though 
entertaiuing  great  respect  for  that  court,  and 
for  the  able  writer  of  that  opinion,  we  find 
ourselves  unable  to  adopt  their  views  of  the 
question  presented  by  the  present  appeal. 

We  believe  •the  effect  of  that  decision  would 
be  to  introduce  into  the  statute  an  implied  re- 
striction of  the  subcontractor's  right  of  lien 
which  the  Legislature  did  not  intend  should  be 
placed  upon  it.  We  therefore  do  not  accept  it 
as  a  precedent  for  the  decision  of  this  case. 

The  Supreme  Court  of  California  has  also 
announced  a  different  interpretation  of  a  stat- 
ute similar  to  our  own  in  Benton  v.  ConUjf, 
(1874)  49  Cal.  187,  and  earlier  cases  mentiooed 
therein.  That  decision  has  been  expressly  dis- 
approved in  Nevada.  Although  the  same  stat- 
ute had  been  re-enacted  there,  the  supreme 
court  declined  to  follow  such  a  construction 
of  it.     Hunter  v.  Truckee  Tjodge,  14  Nev.  82. 

Since  that  decision  was  rendered  Uie  Legis- 
lature of  California  has  made  several  changes 
in  that  law,  the  last  and  most  comprehensive 
being  found  in  the  Acts  of  1884  (Ex.  Sesa.)  p 
148. 

From  the  nature  of  these  amendments,  it 
appears  ])robable  that  the  law-makers  of  that 
State  do  not  regard  that  ruling  as  a  correct  con- 
struction of  the  intention  they  endeavor  to  ex- 
press with  regard  to  this  subject  in  the  original 
statute. 

At  all  events,  we  do  not  agree  with  the 
views  contained  in  that  decision.  We  regard 
them  as  at  variance  with  the  language  and 
meaning  of  our  law,  for  reasons  that  have  been 
already  stated  in  this  opinion. 

ItfoUowa  that  the  judgment  of  (he  trial  court 
eJiovld  be  reversed,  and  trie  cause  remanded,  with 
directions  to  set  aside  the  finding  in  favor  of 
defendant  on  the  issue  of  the  lien,  and  there 
upon  to  enter  proper  findings  and  a  judgment 
on  the  agreed  case  in  accordance  with  this 
opinion. 

With  the  concurrence  of  all  the  Judges,  •* 
is  90  ordered. 


1880. 


Seddon  Y.  Ro61E»BAUM. 
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T.  SEDDON,  Plf.  in  Err,, 

V. 

8.  M.  ROSENBAUM. 

(....Va.....) 

17iid«r  the  ■oction  of  tlie  Statute  of 
Fnuids  providing  that  a  oontract  **DOt  to  be 
performed  within  a  year**  must  be  In  writing,  an 
ajrreement  to  sell  corporate  stoolc  at  the  end  of 
three  years  at  a  certain  price,  and  also  that  the 
stock  may  be  called  at  any  time  before  expira- 
tion of  three  years,  is  valid  although  not  In  wrlt- 

(Harch  28,1889.) 

ERROR  to  the  Circuit  Court  of  the  City  of 
Richmond,  to  review  a  judgment  in  favor 
of  defendant  in  an  action  upon  a  contract   Be- 

The  case  is  fully  stated  iu  the  opinion  of  the 
•coarL 

Mr,  W.  W.  Gordon  for  plaintiff  in  error. 

Messrs.  H,  H.  Marshall  and  H,  O.  Can- 
noa  for  defendant  in  error. 

hmcy^  J,,  delivered  the  opinion  of  the  court: 
This  is  a  writ  of  error  to  a  judgment  of  the 
Oiicuit  Court  of  the  City  of  Richmond  on  the 
13th  day  of  July.  1887. 

The  action  was  assumpsit  upon  a  contract  by 
the  defendant  to  sell  the  plaintiff  250  shares  of 
the  capital  stock  of  the  Richmond  &  Danville 
Railroad  Company  at  the  price  of  $96  per 
share.  The  contract,  was  reduced  to  writing 
bat  was  not  signed  by  the  party  sought  to  be 
-charged,  and  is  as  follows: 


"8.  M.  R.  [the  defendant]  to  buy  250  shs. 
R.  &  D.  at  80,  and  sell  the  same  to  T.  Seddon 
at  the  end  of  8  years  at  96.  Stock  may  be 
called  at  96  at  any  time  before  expiration  of 
3  yrs." 

There  was  a  demurrer  hj  the  defendant, 
which  was  overruled,  and  his  plea  setting  up 
the  Statute  of  Frauds  rejected  by  the  court,  and 
issue  was  joined  upon  the  plea  of  non  assump- 
sit. Upon  the  trial  the  plaintiff  asked  for  an 
instruction  to  the  jury,  which  the  court  re- 
fused, and  gave  others  to  which  the  plaintiff 
excepted.  After  hearing  the  evidence,  and  up- 
on the  instructions  of  the  court,  the  jury  ren- 
dered a  verdict  for  the  defendant,  which  the 
plaintiff  moved  to  set  aside  for  reasons  already 
assigned  in  the  other  exception,  which  motion* 
the  court  overruled,  and  the  plaintiff  again  ex- 
cepted. Whereupon  the  plaintiff  applied  for 
and  obtained  a  writ  of  error  to  this  court. 

The  first  error  assigned  here  is  as  to  the  ac- 
tion of  the  court  in  refusing  to  give  to  the  jury 
the  instruction  asked  by  nim,  which  was  as 
follows:  "If  the  jury  believe  from  the  evidence 
that  on  or  about  the  11th  day  of  March,  1886, 
the  plaintiff  and  defendant  entered  into  an 
agreement  by  which  the  defendant  agreed  to 
buy  250  shares  of  Richmond  &  Danville  Rail- 
road stock,  and  sell  the  same  to  the  plaintiff  at 
$96  per  share*  the  plaintiff  to  take  the  same  at 
the  end  of  three  years  from  the  date  of  the 
agreement,  but  with  the  right  to  take  it  at  any 
time  prior  to  the  expiration  of  the  three  years; 
and  it  they  further  believe  that  early  in  the 
month  of  July,  1886,  the  plaintiff,  or  his  duly 
authorized  agent,  demanded  delivery  of  the 


NoTB.-^atiite  of  Frauds;  oral  contracts  not  to  he 
perfonned  tiTttTiin  a  year  are  not  enforceable. 

An  action  npon  a  parol  contract  not  to  be  per- 
formed within  one  year  from  the  time  It  was  made 
oamiot  be  maintained.  Briar  v.  Robertson,  1  West. 
Bep.  466, 19  Mo.  App.  06;  Fenton  v.  Emblers,  3  Burr. 
1278,1281. 

The  statute  was  intended  to  prevent  frauds,  and 
not  to  aid  a  party  In  their  perpetration.  Turner  v. 
Johnson,  13  West  Bep.  712,  96  Mo.  4SL 

A  verbal  contract  within  the  statue  cannot  be 
enforced,  directly  or  indirectly.  Baker  v.  Lauter- 
bach,  10  Gent.  Rep.  lOi,  63  Md.  64. 

To  make  a  contract  void  within  the  Statute  of 
Frauds  because  not  to  be  performed  within  one 
year,  it  must  afBrmatively  appear,  not  only  that  it 
may  not  be,  but  that  it  cannot  be,  performed  with- 
in that  thne  (Walker  v.  Johnson,  96  U.  S.  424, 24  L. 
ed.  884>;  that  Its  stipulations  are  not  to)be  performed 
within  a  year  afcer  the  making  (Rev.  Stat.  1881, 
fil  49014910;  Hfaikle  v.  Fisher,  1  West.  Rep.  869, 104 
Ind.  84);  it  must  appear  that  the  parties  expressly 
and  specifically  aipreed  against  performance  within 
a  year.   Homer  v.  Frazler,  8  Cent.  Rep.  700, 66  Md.  1. 

A  iiarol  contract  will  not  be  adjudged  void  by 
reason  of  the  Statute  of  Frauds,  unless  it  appears 
that,  fairly  and  reasonably  Interpreted,  it  does  not 
admit  of  performance  within  the  year.  Franklin 
Sugar  Co.  v.  Taylor,  87  Kan.  486. 

Where  a  person  had.  become  a  subscriber  to  a 
work  which  was  published  in  numbers,  and  could 
not  be,  and  was  not  Intended  to  be,  completed  wlth- 
hi  a  year,  an  action  could  not  Iw  maintained 
against  him  for  his  subscription,  where  there  was 
DO  written  oontract  signed  by  him  according  to  the 


statute.  Herrin  v.  Buttera,  tO  Maine,  110;  Saunders 
v.  Kastenbine,  6  B.  Mon.  17;  Peters  v.  Westborough, 
19  Pick.  366:  LinscoU  v.  Mclntiie,  16  Maine,  201; 
Hinckley  v.  Southgate,  11  Vt.  428;  Boydell  v.  Drum, 
mond,  11  East,  164, 158;  Sweet  v.  Lee,  4  Soott,  N.  R. 
77:  Roberts  v.  Tucker,  8  Exch.  632;  Addison,  Cont. 
817. 

One*s  agreement  to  work  for  another  more  than 
a  year,  yet  to  be  paid  at  intervals  of  less,  cannot,  if 
not  in  writing,  be  enforced  as  to  any  part  of  the 
services,  or  for  the  recovery  of  damages  for  the 
non-performance.  Emery  v.  Smith,  46  N.  H.  161; 
Tuttie  V.  Swett,  81  Maine,  666;  Hill  v.  Hooper,  1 
Gray,  181;  Giraud  v.  Richmond,  2  C.  B.  836.  See 
HoUoway  v.  Hampton,  4  B.  Mon.  416;  Bishop,  Cont. 
p.  617.  ^ 

If  the  contract  be  for  more  than  a  year,  the  fact 
that  it  is  defeasible  within  the  year  will  not  take  it 
out  of  the  operation  of  the  statute.  Harris  v.  Porter, 
2  Harr.  (Del.)  27;  Sherman  v.  Champlain  Transp. 
Co.  81  Vt.  162;  First  Baptist  Church  v.  Brooklyn  F. 
Ins.  Co.  19  N.  Y.  806:  1  Addison,  Cont.  p.  818. 

Continoent  performance  after  a  year. 
Where  the  agreement  is  to  be  performed  upon  a 

contingency,  after  the  year  a  note  is  necessary. 

Wells  V.  Horton,  12  Moore,  182,  188,  4  Bing.  43,  44. 

Smith  V.  Neale,  2  C.  B.  N.  S.  67,  28  L.  J.  N.  S.  (C.  P.) 

148.    See  Izard  v.  Middleton,  1  Desaus.  Eq.  (8.  C.) 

U6;  Bell  v.  Hewitt,  24  Ind.  280;  Quackenbush  v. 

Ehle,  5  Barb.  460;  Thompson  v.  Gordon,  8  Strobh.  L. 

196;  King  v.  Hanna,  0  B.  Mon.  369;  Artcher  v.  Zeh, 

6  Hill,  200;  Qark  v.  Pendleton,  20  Conn.  486;   1 

Addison,  Cont.  818. 
Any  contract  by  the  terms  of  which  services  will 

necessarily  extend,  for  however  brief  a  time  be- 
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stock  from  the  defendant  and  tendered  him 
pay  for  the  same,  and  that  the  defendant  re- 
fused to  deliver  the  said  stock,  then  the  jury 
must  find  for  the  plaintiff  an  amount  equal  to 
the  difference  between  the  contract  price  and  the 
market  value  of  the  stock  at  the  time  of  the 
refusal  to  deliver  the  same;"  and  in  giving  to 
the  jury  in  lieu  thereof  an  instruction  that  the 
said  contract  was  void  under  the  Statute  of 
Frauds,  unless  the  jury  should  believe  from 
the  evidence  that  it  was  in  writing  and  signed 
by  the  defendant  or  his  duly  authorized  agent, 
as  being  obnoxious  to  the  seventh  clause  of  the 
2840th  section  of  the  Yirffinia  Code,  which 
provides  that  no  action  shall  be  brought  upon 
any  agreement  that  is  not  to  be  performed 
within  a  year,  unless  the  agreement,  or  some 
memorandum  or  note  thereof,  be  in  writing 
and  signed  by  the  party  to  be  charged  thereby, 
or  his  agent,  etc. 

Our  Statute  of  Frauds  and  Penuries  cor- 
responds to  the  English  Statute  of  26  Car.  II., 
chap.  8,  which  an  eminent  writer  of  that  realm 
designates  as  the  most  important  and  nvost 
beneficial  piece  of  judicial  legislation  of  which 
England  can  boast.  Lord  Campbell,  8  Campb. 
Lives  Chan.  880. 

Lord  Nottingham,  who  is  styled  "  the  father 
of  English  equity,"  claims  to  have  introduced 
the  bill  in  the  Loi^ds'  House,  while  its  original 
conception  has  long  been  popularly  imputed 
to  Lord  Hale  and  Sir  LeoUne  Jenkins.  Ash 
v.  Abdy,  8  Swanst.  664;  Windham  v.  Chstwynd, 
1  Burr.  418. 

And  the  proper  construction  of  the  law  has 
been  considered  and  debated  in  a  vast  number 
of  cases,  so  that,  as  is  said  by  an  eminent  au- 
thor of  our  own  times  (Mr.  Minor,  8d  M.  1.151), 
to  ascertain  the  signification   of    its  several 


clauses  has  cost  an  immense  sum  of  money— a 
subsidy,  it  is  customary  to  say,  for  every  W. 
Wain  V.  Warlters,  5  East,  17. 

Our  statute  of  parol  agreements  corresponds 
to  the  4tb  section  of  29  Car.  II.  chap.  8.  By 
the  seventh  clause  the  agreements  contemplated 
by  the  statute  are  such  as  on  their  face  have 
their  performance  postponed  beyond  one  year, 
and  not  such  as  may  or  may  not  chance  to  be 
performed  within  that  period. 

In  the  case  of  Peter  v.  Compton  [Skinner, 
858],  1  Smith,  Lead.  Cas.  *482.  the  question 
upon  the  trial  in  an  action  upon  the  case,  upon 
an  agreement,  in  which  the  defendant  prom- 
ised for  one  guinea  to  give  the  plaintiff  so 
many  upon  the  day  of  his  marriage,  was  if  such 
aj^reement  ought  to  be  in  writing,  for  the  mar- 
riage did  not  happen  within  a  year.  It  was 
held  that  when  the  agreement 'is  to  be  per- 
formed upon  a  contingent,  and  it  does  not  ap- 
pear withm  the  agreement  that  it  is  to  be  per- 
formed after  the  ^ear,  then  a  note  is  not  neces- 
sary, for  the  contingent  might  happen  within 
the  year;  but* when  it  app^u^  by  the  v)hok 
tenor  of  the  agreement  that  it  is  to  hie  performed 
after  the  year,  then  a  note  is  necessary,  other- 
wise not.  Prancam  v.  Fester,  Skinner,  826; 
Fenton  v.  Emblers,  8  Burr.  1281,  1  W.  Bl.  868; 
WeUs  V.  Horton,  4  Bing.  40;  Smith  v.  IfeaU,  % 
C.  B.  N.  S.  67. 

But  it  is  insisted  in  this  case  by  the  defend- 
ant in  error  that,  while  the  plaintiff  could  caL. 
the  stock  within  the  year,  by  the  terms  of  the 
agreement  the  defen<}ant  could  not,  and  that 
upon  the  option  of  the  plaintiff  the  agreement 
might  be  performed  within  the  year,  but  this 
the  defendant  could  not  do,  and  that  the  agree- 
ment, so  far  as  it  was  mutual,  was  beyond  the 
year,  and  came  under  the  statute. 


yoDd  a  year  from  Its  makinir.  Is  void.  Braoegrirdle 
V.  Heald,  1  Barn.  &  Aid.  722;  Kelly  v.  Terrell,  26 
Ga.  661;  Sooffffin  v.  Blackwell,  88  Ala.  861;  Nones  v. 
Somer,  2  Hiltoa.  116;  Amburflrer  v.  Marvin.  4  K  D. 
Smith.  888;  Little  v.  Wilson,  4  E.  D.  Smith,  422; 
Squire  v.  Whipple.  1  Yt.  00;  Hinckley  v.  Southgate. 
11  y  t.  428;  Pitcher  v.  Wilson,  5  Mo.  46;  Drummond 
V.  Burrell,  IS  Wend.  807;  Treadway  v.  Smith.  66 
Ala.  846;  Levison  v.  Stbc.  10  Daly.  228;  Bemier  v. 
Oabot  Mf ff.  Co.  71  Biaine,  606. 

For  a  series  of  years, 

A  contract  whereby  a  coach  maker  agrees  to  let 
a  carriage  for  a  term  of  five  years,  in  consideration 
of  an  annual  payment  for  the  use  of  it,  but  which 
by  the  custom  of  the  trade  is  terminable  at  any 
time  wlfliln  that  period,  on  payment  of  a  yearns 
hire,  is  an  agreement  not  to  Iw  performed  within 
a  year.    Birch  v.  Earl  of  Liverpool.  8  Bam.  &  C.  882. 

The  possibility  of  defeasance  does  not  make  an 
agreement  for  twelve  years  the  less  an  agreement 
not  to  be  performed  within  the  year.  Washington. 
A.  &  G.  8.  Packet  Co.  v.  Sickles.  72  U.  S.  5  Wall.  580 
18  L.  ed.  660). 
( 

Contract  for  one  year  to  commence  on  a  fvture  day, 
void. 

A  verbal  agreement  to  rent  a  tract  of  land  for  a 
term  of  one  year,  to  commence  at  a  future  day 
stated.  jioeaeBBion  never  having  been  taken  there- 
under and  no  money  or  property  having  been  paid 
on  account  of  rent,  begins  to  run  from  the  date  of 
the  contract,  and  is  within  the  Statute  of  Frauds, 
and  not  enforceable.    Briar  v.  Robertson.  1  West. 
Rep.  466, 18  Mo.  App.  66;  Bimbaum  v.  Salomon,  22 
Fla.6ia  ...  .... 

8L.  R.A. 


A  contract  for  a  yearns  service,  to  be  entered  up- 
on in  the  future,  even  the  next  day,  must  be  in 
writing.  Blanck  V.  Littell.  8  Daly,  288;  Sutdilfe  v. 
Atlantic  Mills,  18  R.  1. 480;  Braoeglrdle  v.  HeaM,  1 
Bam.  &  Aid.  722;  Snelling  v.  Lord  Huntlngfleld,  1 
Cromp.  M.  &  R.  26.  See  Gawthorae  v.  Cordrey,  18  C 
B.  N.  S.  406;  82  L.  J.  N.  S.  C.  P.  152;  Shute  v.  Doir, 
5  Wend.  204;  Doyle  v.  Dixon.  87  Mass.  208;  HfU  v. 
Hooper.  1  Gray,  181;  and  see  Wiggins  v.  Kelser,  6 
Ind.  262;  1  Addison.  Cont.  p.  818. 

Agreements  not  within  the  statute. 
An  agreement  entered  into  about  the  middle  of  a 
certain  month,  to  serve  as  superintendent  for  a 
company  for  one  year  from  the  first  day  of  said 
month,  for  a  certain  sum  payable,  is  a  contract  to 
be  performed  within  a  year,  and  not  neceasaiy  to  be 
in  writing.  Franklin  Sugar  Co.  v.  Taylor,  87  Kan. 
436. 

A  lease  until  such  time  as  the  lessor  shall  pay  the 
lessee  a  certain  indebtedness  is  by  its  terms  neitlier 
an  agreement  not  to  be  performed  within  a  3rear, 
nor  one  for  the  leasing  for  a  longer  period,  and 
need  not  be  m  writing.    Raynor  v.  Drew,  72  Gal.  807. 

Contracts  fvUy  performed  on  one  side  not  wttMn 
the  statute. 

A  full  perf ormanoe  by  one  of  the  parties  wltlibi 
the  year  will  take  the  case  out  of  the  statute. 
Homer  v.  Frazier.  8  Gent.  Bep.  TOB.  65  Md.  1;  Atchi- 
son. T.  &  S.  F.  R.  Co.  V.  English.  88  Kan.  lia 

An  oral  agreement  assigning  a  patent  right  to 
Joint  patentees,  where  the  contract  on  one  side  baa 
been  fully  executed,  and  the  patent  issued  in  pur> 
suance  thereof,  and  the  obligation  to  account  for 
the  profits  results  (from  the  use  of  the  letters,  and 
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The  accepted  doctrine  in  England  upon  tbe 
decided  cases  seems  to  be  that  tiie  words  in  the 
gtatute  "not  to  be  performed"  mean  not  to  be 
performed  on  either  side— that  is,  that  an  agree- 
ment does  not  come  within  the  statute,  pro- 
Tided  that  all  that  is  to  be  done  by  one  of  the 
parties  is  to  be  done  within  a  year — that  is,  that 
on  that  side  the  contract  is  executed. 

This  was  first  hinted  at  in  Bracegirdle  v. 
Ht(M,  1  Bam.  &  Aid.  722,  and  then  distinctly 
ruled  in  Bondlan  v.  Read,  8  Bam.  &  Ad.  890, 
limedale,  /.»  saying:  "As  to  the  contract  not 
being  to  be  performed  within  a  year,  we  think 
that,  as  the  contract  was  entirely  executed  on 
one  side  within  a  year,  and  as  it  was  the  inten- 
tion of  the  parties,  founded  on  a  reasonable 
expectation,  that  it  should  be  so,  the  Statute  of 
Frauds  does  not  extend  to  such  a  case.'* 

Id  that  case  there  was  no  time  fixed  for  the 
performance  by  one  party,  but  he  performed 
within  the  year;  the  other  party,  by  the  terms 
of  the  agreement,  was  not  to  perform  except 
at  the  expiration  of  several  years,  he  to  pay  an 
additional  annual  rent  for  the  remainder  of  the 
lease  (of  which  several  years  were  unexpired). 
This  was  established  as  the  prevailing  doctrine 
in  England  by  the  later  case  of  Cherry  v.  Hem- 
ing,  4  Exch.  (SSI. 

In  that  case,  which  was  decided  at  Michsel- 
mas  Term,  1849,  in  the  Court  of  Exchequer  of 
Pleas,  the  foregoing  cases  come  under  discus- 
sion. Parke,  B,,  said:  "I  am  of  opinion  that 
this  role  ought  to  be  discharged.  Upon  the 
question  whether  this  is  an  instrument  within 
the  Statute  of  Frauds  (an  unsigned  deed),  I 
think  that  DoneUan  v.  Read  is  an  answer,  and 
that  case  was  in  my  opinion  rightly  decided. 
The  question  then  tumed  upon  the  words  'not 


to  be  performed.'  The  court  held  that  they 
meant  not  to  be  performed  on  one  side  or  the 
other,  and  did  not  include  cases  where  the  con- 
tract was  entirely  executed  on  one  side.  This 
was  certainly  in  accord  with  the  opinion  of 
Loi*d  Tenterden,  Mr.  Justice  Abbott,  in  Brace- 
girdle  V.  Heald.  If  DoneUan  v.  Read  had 
been  simply  a  decision  on  a  doubtful  point  I 
should  have  thought  we  ought  to  adhere  to  it, 
because  we  are  bound  by  decided  cases  unless 
they  are  manifestly  wrong.  But  I  think  the 
decision  was  right,  and  the  observations  made 
by  Mr.  Smith  are  not  sufficient  to  make  me 
think  it  was  wrong.  Smith,  Contracts,  gu- 
pra.  Peter  v.  Compton,  which  he  relies  on, 
does  not  support  his  conclusion.  That  case 
only  shows  that,  there  being  two  answers  to 
the  Statute  of  Frauds,  Lord  Holt  adopted  one, 
when  the  other  would  also  have  been  com- 
plete"— ^the  other  members  of  the  court  con- 
curring with  Parke,  B. 

This  mling  has  been  approved  and  followed 
in  many  American  cases,  though  not  uniformly 
so.  Holhrook  v.  Armstrong,  10  Maine,  81;  Rake 
V.  Pope,  7  Ala.  16  L;  Johnson  v.  Wataon,  1  Kelly 
((Ja.)  848. 

This  doctrine  is  thus  stated  by  Mr.  Smith 
(Smith,  Contracts,  p.  112):  "When,  however, 
all  that  is  to  be  done  by  one  party,  as  the  con- 
sideration for  what  is  to  be  aone  by  the  other, 
actually  is  done  by  the  one  within  the  year, 
the  statute  does  not  prevent  that  party  suing 
the  other  for  the  nonperformance  of  his  part 
of  the  contract.  When  one  has  had  the  full 
benefit  of  the  contract,  the  law  will  not  permit 
the  other  to  withhold  the  consideration'^'— cit- 
ing numerous  cases,  both  English  and  Amer- 
ican. 


!  with  the  use,  although  the  aflrreemeot  may 
not  be  performed  within  a  year,  Is  not  within  the 
Statute  of  Frauds.  Fraser  v.  Gates,  8  West.  Rep. 
m,  118  in.  99. 

,  Provttian  7U>  appliccttion  to  tratur/fr  of  intereeiU  in 
realty. 

That  provision  of  the  Statute  of  Frauds  (Ck>de, 
iaOB4,  sabd.  5)  which  declares  parol  evidence  In- 
oompeteot  to  establish  a  oontract  not  to  be  per- 
formed within  one  year,  tias  no  application  to  oon- 
tiacte  for  the  creation  or  transfer  of  interests  In 
rasl  estate.    Stem  v.  Nysonger,  80  Iowa,  612. 

Where  the  consideration  of  a  deed  of  land  to  a 
rsflroad  for  its  rifirht  of  way  Is  a  parol  promise  of  a 
pass  for  life  over  the  railroad,  such  pass  to  be  issued 
annually,  the  promise  is  not  void,  under  the  Statute 
of  Frauds.  A  oontract  bounded  either  by  a  '*rea^ 
Moabte  time,^*  or  **  a  lawsuit  '*'*  need  not  be  in  wrlt- 
Ing.  Niagara  F.  Ins.  Go.  v.  Greene,  77  Ind.  660. 

Antenuptial  aipreementa. 

An  agreement  in  general  words  to  marry,  or  to 
mtny  within  three  years,  is  valid,  but  not  a  prom- 
ise to  marry  after  the  lapse  of  a  year,  unless  it  is  in 
writing.  Nichols  v.  Weaver,  7  Kan.  873;  Derby  v. 
Fbdpe,  2  N.  H.  516;  Bishop,  Ck>nt.  p.  618. 

Most  antenuptial  contracts  are  founded  on  the 
coDglderatlon  of  marriage;  but  such  a  oontract  not 
on  this  consideration,.if  it  directs  how  property 
shall  be  disposed  of  to  heirs,  is  not  forbidden  to  be 
onl,  since  the  parties  may  marry  and  die  within 
s  year.  Houghton  v.  Houghton,  U  Ind.  606.  See 
HiU  V.  Jamiesoti,  18  Ind.  126;  Richardson  v.  Pierce, 
7  R.  L  880;  Lyon  v.  King,  11  Met.  411;  Worthy  v. 
Joues,  11  Gray,  168;  Doyle  v.  Dixon,  07  Mass.  208. 
3L.R.A. 


Oral  promise  to  pay  by  hequeeL 

A  promise  to  pay  by  bequest,  for  any  valuable- 
consideration  is  good  though  oraL  Fenton  v. 
Emblers,  8  Burr.  1278, 1  W.  Bl.  858;  Kldley  v.  Ridley, 
34  Beav.  478;  Jllsoo  v.  Gilbert,  28  Wis.  887. 

So  where  one  for  a  valuable  consideration  agreed 
verbally  to  leave  a  certain  sum  to  another  by  will, 
but  did  not  die  until  fourteen  years  later,  his 
estate  was  held  to  be  bound  thereby.  Ridley  v. 
Ridley,  84  Beav.  478, 11  Jur.  N.  8. 476;  Jilson  v.  GU- 
bert,28Wls.887. 

Where  performance  wUhin  the  year  is  possible. 

The  statute  only  extends  to  agreements  which 
cannot  be  performed  within  a  year;  and  a  verbal 
agreement  to  provide  for  a'person  during  his  life 
is  valid,  inasmuch  as  he  may  die  within  a  year. 
Thorp  V.  Stewart,  44  Hun,  282. 

The  statute  will  not  apply  where  the  contract 
can  by  any  possibility  be  performed  or  completed 
within  the  space  of  one  year,  although.the  parties 
may  have  intended  ita  operation  should  extend 
through  a  much  longer  period.  Homer  v.  Frasier, 
8  Gent.  Rep.  708, 66  Md.  1. 

If  an  oral  contract  is  good  on  the  ground  that 
performance  is  possible  within  the  year,  yet  when 
the  year  ends  it  is  not  done,  it  remains  good  the 
same  as  though  this  statute  did  not  exist  Lari- 
mer V.  Kelley,  10  Kan.  208;  Bishop,  Cont.  p.  618. 

A  promise  to  work  for  one  while  he  lives  may  be 
oral,  or  any  agreement  to  be  performed  at  the 
death  of  another.    Frost  v.  Tarr,  68  Ind.  8B0. 

A  parol  contract  for  maintenanoe  during  life  may 
be  executed  within  one  year,  and  hence  is  not 
within  the  statute.  Carr  v.  McCarthy  (Mich.)  14 
West.  Rep.  468;  Bull  v.  McOea,  8  B.  Mon.  422;  How- 
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If,  by  its  terms  or  by  reasonable  coDstruc 
lion,  a  contract  Dot  in  writing  can  be  fully 
performed  witbin  a  year,  although  it  can  tie 
done  only  by  the  occurrence  of  some  improb- 
able eveut,  as  the  death  of  a  person  referred 
to,  it  is  not  within  the  statute;  so  if  it  can  be 
performed  on  one  side  within  the  year.  Bland- 
-iruf  V.  Sargent,  S3  N.  H.  239;  Wiggins  v.  Keizer, 
6  Ind.  262;  SoggiTU  v.  Heard,  31  Miss.  426;  Sug- 
Hett  V.  CasGii,  26  Mo.  221;  Burney  v,Ball,  24 
Ga.  505;  Sherman  v.  Ghamplain  Transp.  Co.  81 
Yl.  162;  Wilwn  v.  i?ay.  13  Ind.  1;  ffiU  v. 
Jamieson,  16  Ind.  125. 

Mr.  Bishop  says  (Cont.  p.  587):  ''The  lead- 
ing doctrine  under  this  head  is  that  a  writing 
is  essential  or  not  according  as  the  completed 
doing  of  the  thing  must,  by  the  terms  of  agree- 
ment, necessarily  be  postponed  beyond  the 
year,  or  may  fall  within  it."  .  As,  if  the  per- 
formance depends  on  the  death  of  a  person,  or 
the  coming  in  of  a  ship,  or  any  other  contin- 
gent event  which  may  or  may  not  transpire 
within  the  year,  no  writing  is  required.  Other- 
wise, if  there  is  a  fixed  date  forward  more  than 
a  year.  See  also  Paris  v.  Strong,  51  Ind.  839; 
Withers  V.  Richardson,  5  T.  B.  Mon.  94. 

In  the  Supreme  Court  of  the  United  States, 
Mr.  Justice  Miller  said  upon  this  subject, 
Walker  v.  Johnscm,  96  U.  8.  424  [24  L.  ed. 
884] :  "In  order  to  bring  a  parol  contract  within 
the  statute,  it  must  appear  affirmatively  that 
the  contract  was  not  to  be  performed  within 
the  year." 

In  McPherson  v.  Cox,  96  U.  S.  404  [24  L.  ed. 
746],  it  was  said  in  the  same  court  that  the 
statute  applies  only  to  contracts  which  by  their 
terms  are  not  to  be  performed  within  that  time. 
To  the  same  end  are  White  v.  Hanchett,  21  Wis. 
415;  Blakeney  v.  Qoode,  80  Ohio  St.  850;  Thomas 
V.  Hammond,  47  Tex.  42;  Somerby  v.  Bvntin,  i 


118  Mass.  279,  and  Jordan  v.  MiUer,  75  Ya.  450; 
1  Benjamin,  Sales,  182. 

In  the  case  of  Washington  Packet  Comvany  y. 
SickUs,  72  U.  S.  5  Wall.  580  [18  L.  ed.  550],  re- 
lied  on  by  the  defendant  in  error,  the  court 
held  that  the  contract,  being  by  its  terms  ex- 
tended beyond  a  year — to  wit,  twelve  years— 
that  it  was  within  the  statute,  notwithstaodiog 
the  proviso,  if  the  bond  should  last  so  lon^; 
that  is,  that  the  possibility  of  defeasance  with- 
in the  year  does  not  make  it  the  less  a  coDtract 
to  be  performed  beyond  the  year.  And  to  the 
same  effect  are  many  other  cases  cited.  Birch 
V.  Earl  of  Lirterpodi,  9  Bam.  &  C.  892;  Doftwft 
V.  EsfpU.  2  Hurl.  &  N.  81. 

This  has  been  often  held,  and  the  reasoa  is 
that  the  contract  being  one  to  be  performed  by 
its  terms  beyond  the  year  comes  within  the 
statute,  althouirh  it  may  be  defeated  witbin  the 
year;  a  possible  defeasance  not  affecting  the 
time  when  by  its  terms  it  may  be  performed. 
We  are  dealing  witli  the  statute  that  provides 
"an^r  agreement  that  is  not  to  be  performed 
within  a  year,"  not  any  agreement  that  is  not 
to  be  defeated  within  a  year.  And  we  think 
the  distinction  is  clearly  defined  in  reason  as 
well  as  by  the  cases.    If  the  agreement  maybe 

Eerformed  within  a  year,  it  cannot  be  said  that 
y  its  terms  it  is  not  to  be  performed  within  a 
year,  because  it  may  by  its  terms  be  performed 
within  that  time.  But  if  by  its  terms  it  is  to 
be  performed  beyond  the  year,  it  comes  within 
the  statute;  and  that  it  contains  provision  for  a 
possible  defeasance  within  the  year  does  not 
make  it  thereby  capable  of  being  performed 
otherwise  than  as  provided  beyond  the  year. 
To  defeat  is  not  to  perform. 

But  it  is  further  arp^ued  that  there  is  an  op- 
tion granted  to  one  side  which  is  not  granted 
to  the  other,  and  there  is  a  want  of  mutuality. 


*  ard  V.  Burgren,  4  Dana,  187;  Hutchinson  v.  Hutoh- 
inson,  46  Maine,  154;  Dresser  v.  Dreaser,  86  Barb. 
578;  McCormick  v.  Drummett,  9  Neb.  884.  But  see 
Deaton  v.Tenn.  Coal  &;  R.  Co.  12  Helsk.  050:  Bishop, 
Cont.  p.  616. 

An  undertaking  to  work  for  one  while  a  particu- 
lar agent  is  in  his  employ  is  not  within  the  statute. 
Roberts  v.  Rockbottom  Co.  7  Met.  46. 

Performance  depending  on  contingent  events. 

If  performance  depends  on  the  death  of  a  per- 
son, or  the  coming  In  of  a  ship,  or  any  other  con- 
tingent event  which  may  or  may  not  transpire 
witbin  the  year,  no  writing  is  required:  otherwise, 
If  there  is  a  fixed  date,  set  forward  more  than  a 
year.  Souch  v.  Strawbridge,  2  C.  B.  808;  Knowl- 
man  v.  Bluett,  L.  R.  e.Ezoh.  1;  Russell  v.  Blade,  12 
Conn.  455:  Burney  v.  BaD,  24  Ga.  606;  Wiggins  v. 
Kelzer,  6  Ind.  262;  Elllcott  v.  Turner,  4  Md.  476; 
Peters  v.  Westborough,  19  Pick.  364;  Soggins  v. 
Heard,  81  Miss.  426;  Foster  v.  McO'Blenis,  18  Mo. 
88;  Suggett  v.  Cason,  28  Mo.  221:  Blandiog  v.  Sar- 
gent, 88  N.  H.  239;  Bsty  v.  Aldrich,  46  N.  H.  127: 
Moore  v.  Fox,  10  Johns.  244;  Lockwood  v.  Barnes, 
8  Hill,  128;  Broadwell  v.  Getman,  2  Denio,  87; 
Gadsden  v.  Lance,  1  McMui.  £q.  87;  Izard  v.  Mid- 
dleton,  1  Desaus.  Eq.  116;  Thompson  v.  Gordon,  3 
Strobh.  L.  196;  Thouvenln  v.  Lea,  26  Tex.  612; 
Sherman  v.  Champlaln  Transp.  Co.  81  Vt.  162; 
Blanchard  v.  Weeks,  34  Vt.  589;  Rogers  v.  Bright- 
man,  10  Wis.  55;  White  v,  Hanchett,  21  Wis.  415; 
Washington,  A.  &  G.  S.  Packet  Co.  v.  Sickles,  72  U. 
S.  6  Wall.  580  (18  L.  ed.  560);  Harris  v.  Porter,  2  Harr. 
(Del.)  27;  Comstook  v.  Ward,  22  111.  248;  Herrin  v. 
8  L.  R.  A. 


Butters,  20  Maine,  119;  Summerall  v.  Thorns,  8  Fit. 
298;  Shipley  v.  Patton,  21  Ind.  169;  Holbrook  t. 
Armstrong,  10  Maine,  31;  First  Baptist  Church  t. 
Brooklyn  F.  Ins.  Co.  19  N.  Y.  805;  Sutphen  v.  Sut- 
phen,  80  Kan.  610;  Jordan  v.  Miller,  75  Ya.  442;  Mc- 
Pherson V.  Cox,  96  U.  S.  404  (24  L.  ed.  746);  Duff  v. 
Snider,  54  Miss.  245;  Blakeney  v.  Goode,  80  Ohio  St 
850;  Thomas  v.  Hammond,  47  Tex.  42;  Groves  v. 
Cook,  88  Ind.  169;  Chafife  v.  Benoit,  00  Miss.  84;  Bish- 
op, Cont.  p.  615. 

ContraeU  not  expected  to  he  performed  within  one 
year. 

Upon  dissolution  of  partnership  between  attor- 
neys, an  agreement  by  one  to  wind  up  the  bosixiesB. 
and  to.pay  the  other  his  share  of  the  fees  collected, 
is  not  within  the  Statute  of  Frauds,  although  at  Uie 
time  it  was  made  the  partner  did  not  expect  that 
all  the  business  would  be  wound  up  in  one  year 
Osment  V.  McElrath,  68  Cal.  466. 

A  parol  contract— one  party  agreeing  to  oon- 
struct  a  section  of'gravel  road,  the  other  to  funlBh 
the  grravel  and  timber  free  of  cost  and  pay  a  cer- 
tain sum  of  money— is  not  void,  although  by  its 
terms  it  did  not  appear  necessary  to  be  performed 
within  a  year,  or  that  the  amount  was  moro  than 
S50,  and  nothing  was  given  or  done  at  the  time. 
Hinkle  v.  Fisher,  1  West.  Rep.  868, 104  Ind.  84. 

So  a  contract  or  general  hiring  for  one  year  from 
the  time  of  the  making  of  the  contract,  and  so  on 
from  year  to  year  so  long  as  the  parties  shall  re- 
spectively please  is  not  within  the  provisions  of  the 
statute.  See  Dnimmond  v.  Burrell,  18  Wend.  307; 
Beeston  v.  CoUyer,  12  Moore,  562, 4  Bing.  8Q9;  Giraud 
V.  Richmond,  2  C.  B.  835;  Addison,  Cont.  p.  318. 
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If  tbis  is  8o,  then  as  to  all  cases  where  one  side 
grants  an  option  to  the  other,  which  is  not  un- 
usual, the  contract  is  not  binding.  But  it  is 
I  pressed  further  that  without  the  option  the 
I  contract  is  one  to  be  performed  beyond  the 
year.  Grant  it,  and  the  reply  is  (1)  that  such 
IS  not  this  contract;  (2)  that  the  provision  which 
this  consideration  excludes  is  the  provision 
which  renders  it  capable  of  bein^  performed 
within  the  year,  and  which  takes  it  out  of  the 
statute;  to  consider  the  contract  with  that  ex- 
eluded  is  not  this  case. 


We  think  the  circuit  court  clearly  erred  in 
rejecting  the  plainttflf's  instruction  as  asked, 
and  the  judgment  will  for  that  cause  Iw  re- 
versed, and  the  case  remanded  to  the  circuit 
court,  with  directions  to  set  aside  the  verdict 
and  grant  a  new  trial  to  the  plaintiff,  at  which 
new  trial,  if  evidence  shall  be  the  same  and 
the  same  instructions  asked  by  the  plaintiff,  it 
must  be  given,  and  the  instruction  given  by 
the  court  at  the  first  trial  is  erroneous  and  must 
not  be  again  given. 

Rtoerted. 


PENNSYLVANIA  SUPREME  COURT. 


Rosanna  A.  MOE,  Plff,  in  Err,, 
Thomaa  J.  SMILEY,  Admr.  etc. 


(. 


.Pa.. 


.) 


LThe  liarbility  of  a  per90ii»  under  the  Penn- 
syivania  Act  of  1865,  for  causiDgr  the  death  of  an- 
other by  unlawful  violence  or  nesrligencef  does 
not  survive  against  his  administrator. 

2.  The  iirowlflioii  of  the  PenaajrlTania  Ck>n- 
■tltatiom  art.  8,  8  2  !•  that  in  eaee  of  inp 
Juries  resoltiiif^  In  death  the  right  of  action 
shall  survive,  saves  the  cause  of  action  but  not 
thellahllity. 

(March  %,  1889.) 

ERROR  to  the  Court  of  Common  Pleas  of 
Bradford  Coanty,  to  review  a  judgment  of 
DODsait  in  ap  action  to  recover  damages  for  the 
death  of  plaintifif's  husband,  allegecl  to  have 
been  caused  by  the  wrongful  act  of  defendant's 
decedent.    Afflrmed, 

This  action  was  brought  under  the  Acts  of 
April  15, 1851,  and  April  26,  1855. 

At  the  trial  (before  Sittser,  P,  J.\  it  appeared 
that  on  July  2,  1887,  one  Lyon  drove  with  a 
borae  and  carriage  to  where  Moe  was  employed 
and  demanded  money  which  he  alleged  that 
Moe  owed  to  him.  An  altercation  ensued  and 
Lyon  shot  Moe  and  killed  him.  He  then  drove 
to  his  home  and  shot  himself.  This  action  was 
brought  against  his  administrator. 

Defendant's  counsel  moved  for  a  compulsory 
ooosuit,  upon  the  ground  that  plaintiff  had  not 
made  out  a  cause  of  action  under  the  evidence. 
This  motion  was  granted  and  a  motion  to  take 
off  the  nonsuit  was  refused;  but  a  rule  to  show 
cause  why  it  should  not  be  taken  off  was  granted. 
Subsequently  the  rule  was  discharged  and 
plaintiff  took  this  writ. 

Farther  facts  appear  in  the  opinion. 

ifr.  James  Wood,  for  plaintiff  in  error: 

This  action  is  not  brought  "  to  recover  dam- 
ages for  injuries  done  to  the  person." 

See  Addison,  Torts,  §  576;  Blake  v.  Midland 
A  (fe.  I»  Q.  B.  (83  Eng.  C.  L.)  93;  Pa.  R,  Co. 
V.  Zebe,  83  Pa.  829;  Fink  v.  Qarman,  40  Pa.  95. 

The  action  then  is  saved  from  abatement  by 
the  Act  of  PebruaiT  24,  1884,  §  24,  which  pro- 
vides, inter  alia,  that  administrators  shall  be 
liable  to  be  sued  in  all  personal  actions  except 
dander,  libel  and  "for  wrongs  done  to  the  per- 

800." 

NocB— That  at  common-law  the  death  of  a  human 
bting  Is  not  firroond  for  an  action  for  dama^,  see 
VobUe  Ins.  Oo.  v.  Brame,  96  tJ.  8. 754  (24  L.  ed«  580); 
MteouTl  Pao.  R.  Oo.  V.  Lewis,  2  L.  R.  A;  66,  note. 
8LR.A. 


Section  21  of  article  8  of  the  Constitution 
provides  that  the  right  of  action  for  injuries 
resulting  in  death  shall  survive. 

The  statutes  treat  the  value  of  the  life  lost  as 
a  species  of  property,  to  be  estimated  by  a  pe- 
cuniary stanoard. 

North  Pa.  R.  Co.  v.  Robinaon,  44  Pa.  178. 

The  dutv  of  the  wrong  doer  to  make  compen- 
sation is  plain,  and  the  law  compels  compensa- 
tion to  be  made. 

Pa.  R.  Co.  V.  Mcdoekey,  28  Pa.  531. 

Ji€89r8.  William  Maxwell  and  Peck  A 
Overton,  for  defendant  in  error: 

Since  the  Act  of  1834,  all  personal  actions 
survive,  except  actions  for  slander,  libel  or 
wrongs  done  to  the  person. 

MiUer  v.  Wilson,  24  Pa.  122;  Reed  v.  Cist,  7 
Serg.  &  R.  183;  Miller  v.  Umbehower,  10  Serg. 
&  R.  30;  2  Addison,  Torts,  Wood's  ed.  p.  53». 

The  cause  of  the  action  being  founded  upon 
a  wrouK  done  to  the  person,  it  abated  with  the 
death  of  the  wrong  doer. 

Clarke  v.  MeCleUand,  9  Pa.  128.  See  Miller 
V.  Wilson,  24  Pa.  114. 

"  It  is  not  the  form  of  the  action,  but  the  sub- 
stance, that  furnishes  the  test  of  survivorship. 
If  the  cause  of  action  is  purely  tortious,  it  dies 
with  the  person." 

2  Addison,  Torts,  Wood's  ed.  p.  588,  foot 
note  1;  Ott  v.  Kavfman,  10  Cent.  Rep.  107,  68 
Md.  56;  Hegmch  v.  Keddie,  99  N.  T.  267. 

P»jcson»  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This  record  presents  a  novel  question.  It  was 
an  action  in  the  court  below  to  recover  dam- 
ages for  the  death  of  plaintiff's  husband,  Au- 
gustus Roderick  Moe,  who  was  murdered  by 
one  Dr.  Randolph  Lyon.  The  latter  committed 
suicide  within  three  hours  after  shooting  Moe. 

Tbe  question  is  whether  an  action  can  be 
maintained  against  the  administrator  of  the 
wrong  doer,  under  the  Act  of  April  15,  1851, 
and  the  Act  of  April  26,  1855. 

These  are  familiar  Acts,  and  it  is  not  neces- 
sarv  to  refer  to  them  further  than  to  sav  that 
under  the  former  Act,  whenever  death  shall  be 
occasioned  by  unlawful  violence  or  negligence, 
the  widow  of  such  deceased,  or  if  there  be  no 
widow,  the  personal  representatives,  may  main- 
tain an  action  and  recover  damages  for  th^ 
deatb  thus  occasioned.  The  other  Act,  that  of 
1855,  merely  designates  the  persons  entitled  to 
recover  under  the  Act  of  1861. 

It  is  very  plain  that  had  Dr.  Lyon  lived  he 
would  have  been  liable  to  an  action  at  the  suit 
of  this  plaintiff  for  the  loss  of  her  husband's 
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life,  and  for  its  value.  He  is  dead,  how- 1 
ever,  and  the  question  is,  Does  the  right  of  ac- 
tion survive  against  bis  estate? 

The  plaintiff  in  error  has  cited  no  authority 
for  such  an  extraordinary  proposition,  for  the 
reason  doubtless  that  none  can  be  found. 

The  28th  section  of  the  Act  of  February  24, 
1834  (P.  L.  77),  provides  as  follows:  "Execu- 
tors or  administrators  shall  have  power  to  com- 
mence and  prosecute  all  personal  actions  which 
the  decedent  whom  they  represent  might  have 
commenced  and  prosecuted,  except  actions  for 
slander,  for  libel,  and  for  wrongs  done  to  the 
person;  and  they  shall  be  liable  to  be  sued  in 
any  action,  except  as  aforesaid,  which  might 
have  been  maintained  against  such  decedent  if 
he  had  lived." 

It  will  thus  be  seen  that  by  the  express  terms 
of  t^e  Act  of  1884,  an  executor  or  administra- 
tor cannot  sue  for  injuries  to  the  person  of  a 
decedent,  nor  can  an  executor  or  administrator 
be  sued  for  like  wrongs  committed  by  his  dece- 
dent. This  was  changed  by  the  Act  of  1851, 
above  refeired  to,  so  far  as  to  allow  the  widow 
or  personal  representatives  of  a  decedent  to  sue 
for  injuries  resulting  ic  death  from  unlawful 
violence  or  negligence;  but  it  goes  no  further, 
and  does  not  authorize  a  suit  against  the  execu- 
tor or  administrator  of  the  person  guilty  of  such 
violence  or  negligence. 

Section  21  of  article  8  of  the  Constitution 
provides  that  in  case  of  such  inluries  resulting 
m  death,  the  right  of  action  shall  survive.  This 
proviffion  plainly  means  that  in  such  cases  the 
right  of  action  shall  survive  to  the  personal 
representatives  of  the  injured  partv;  not  that 
the  action  may  be  brought  against  the  executor 
or  administrator  or  the  person  whose  violence 
or  negli^nce  occasioned  the  injury.  In  other 
words.  It  is  the  cause  of  action,  not  the  liability, 
that  survives. 
It  was  urged,  however,  that  this  action  was 


not  brought  for  a  wrong  done  to  the  person  of 
the  plaintiff's  husband  but  to  the  plaintiff  her- 
self by  depriving  her  of  her  husband,  and 
Pennsyl'oania  Railroad  Company  v.  Zebe,  33  Fl 
818;  Fink  v.  Oarman,  40  Pa.  97;  North  Penn- 
sylvania Railroad  Company  y,  RMnson,  44  Ft. 
175,  and  Pennsylvania  Railroad  Company  ?. 
McCloskey,  28  Pa.  526,  were  cited  in  support 
of  this  position. 

These  were  all  actions  brought  against  rail- 
road companies  under  the  Act  of  1851  for  in- 
juries caused  by  negligence;  and  while  there 
are  expressions  in  some  of  the  opinions  which 
slightly  give  color  to  the  above  contention, 
they  do  not  sustain  it,  nor  were  they  intended 
to.  They  merely  decide  that  a  woman  has 
such  an  interest  in  her  husband's  life  that, 
when  it  is  destroyed  by  unlawful  violence  or 
negligence,  she  may  recover  damages  for  bis 
death. 

This  is  by  virtue  of  the  Act  of  Assembly. 
The  right  did  not  exist  at  common  law;  hence, 
she  takes  no  rightsjexoept  those  expressly  given 
by  the  statute,  and  the  right  to  sue  the  execu- 
tor or  administrator  of  the  wrong  doer  is  not 
among  them. 

It  is  idle  to  say  that  when  a  man  is  killed  bjr 
unlawful  violence  it  is  not  an  injury  to  his  per- 
son. It  is  for  just  such  injuries  that  the  Act  of 
1851  gives  the  right  of  action  to  the  widow,  and 
it  gives  it  to  her  because  the  death  of  her  bus- 
band  is  a  pecuniary  loss  to  her.  Indeed,  it  in 
difficult  to  see  how  the  Act  of  1851  can  be  sus- 
tained upon  any  other  ^unds.  And  had  the 
Act  gone  further  and  given  the  right  of  action 
against  the  executor  or  administrator  of  the 
wrong  doer  this  suit  could  have  been  sustained. 
But  neither  under  the  statute  nor  at  common 
law  can  she  recover  in  this  case. 

Judgment  affirmed. 

McCoUain  and  Mitchell*  JJ.,  absent. 


DAKOTA  SUPREME  COURT. 


Rose  L.  HART  WELL,  Respt,, 

V. 

NORTHERN  PACIFIC  EXPRESS  CO.. 
Appt. 


(. 


.Dak.. 


..) 


Under  Dakota  Civil  Code»  9  126 It  pro- 
viding that  the  obligations  of  a  com- 


mon carrier  cannot  be  limited  by*  gen- 
eral notice*  and  8 1268,  providlnflr  that,  except 
as  to  the  rate  of  hire«  time,  place  and  manner  of 
delivery,  the  acceptance  of  a  ticket,  bill  of  UuUiif 
or  written  contmct  shall  not  constitute  an  ac- 
ceptance of  proYisions  modifyinsr  the  carrier^ 
obligations,  unless  the  person  accepting  it  mani- 
fests his  assent  by  his  signature,  a  provision  in  an 
express  company*8  contract  or  receipt,  exempt- 
ing the  company  from  liability  unless  a  claim 


NOTB.— Carrier ;  common-Vaw  lidtAHUy, 
A  common  carrier  cannot  by  contract  relieve  it- 
self ftom  liability  for  an  injury  resulting  from  the 
negligence  of  itself  or  servants.  Mo.  Pao.  B.  Co.  v. 
Harris,  67  Tex.  166;  Adams  Express  Co.  v.  Holmes 
(Pa.i  8  Cent.  Rep.  166,  IQW.  N.  C.  671:  Ortt  v.  Minn. 
&  St.  L.  K.  Co.  86  Minn.  806;  The  Brantf  ord  City,  f» 
Fed.  Rep.  378. 

Where  a  railroad  company  receives,  on  a  passen- 
arer  train,  property  of  a  passenger  other  than  his 
oagga^,  it  is  liable  as  a  common  carrier,  unless 
there  be  fraud  or  concealment.  Hannibal  &  St.  J. 
R.  Co.  V.  Swift,  79  U.  S.  12  Wall.  262  (90  L.  ed.  4S8). 

An  unsigned  notice  on  the  back  of  a  receipt  given 
by  a  railroad  company  for  goods  to  be  transported 
by  it,  that  all  goods  and  merchandise  are  at  the  risk 
of  the  owners  thereof  while  in  the  company^s  ware- 
8L.RA. 


houses,  does  not  relieve  such  company  firom  its  ob- 
ligations as  a  common  carrier.  Mich.  Cent  R.  0>> 
V.  Mineral  Spring  Mfg.  Co.  88  IT.  S.  16  WalL  ai8  (fl 
L.  ed.  897). 

The  oonunon-law  obligations  of  a  railroad  oom- 
pany  to  a  connecting  line  are  the  same  as  to  recep- 
tion, transportation  and  delivery  of  freight  as  those 
existing  between  a  railroad  company  and  an  indi- 
vidual shipper.  ShelbyviUe  R.  Co.  v.  Louisvilie^  a 
&  L.  R.  Co.  83  Ky.  64L 

A  railroad  company  carrying  packages  for  an  ex- 
press company  cannot  stipulate  for  exemption  from 
liability  for  the  railroad  oompany*s  negUgence. 
Bank  of  Ky.  v.  Adams  Exp.  Co.  98 U.S.  174 (88 Led. 
878). 

The  carder  is  liable  in  aU  events  and  for  every  loai 
or  damage,  unless  it  happens  by  the  act  of  God,  or 
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abould  be  presented  In  writinsr  within  ninety  days 
from  that  date  is  of  no  effect,  where  such  con- 
tract or  receipt  was  slcrned  only  by  the  company  *8 
agent. 

(February  4, 1889.) 

APPEAL  by  defendant,  from  a  judgment  of 
the  Distnct  Court  of  Richland  County  in 
favor  of  plaintiff  in  an  action  to  recover  the 
value  of  a  certain  trunk  and  contents  lost  by 
defendant  while  in  its  possession  for  transporta- 
tion.   Affirmed, 

The  case  is  fully  stated  in  the  opinion. 

Metm,  John  C.  BuUitt,  Jr.,  and  W.  E. 
Ood^t  for  appellant: 

The  limitation  in  the  receipt  was  valid  and 
most  be  complied  with  as  a  condition  preced- 
ent to  the  right  to  recover. 

Southern  Erp.  Co,  v.  Caldtodl,  88  U.  8.  21 
Wall.  264  (22  L.  ed.  556);  Goggin  v.  Kan.  Pae. 
B.  Co.  12  Kan.  416.  See  Cole  v.  W.  U,  Teleg, 
Go,  88  Minn.  227. 

The  claim  should  have  been  presented  with- 
in the  prescribed  time,  even  although  the  loss 
occaiT»i  through  defendant's  negligence. 

Southern  Exp.  Co,  v.  Caldwell,  and  Cole  v. 
W.  U.  Teleg,  Co.  supra, 

Mr.Vf.  S.  Lauder,  for  respondent: 

Respondent  was  not  bound  by  the  terms  and 
conditions  of  the  receipt,  for  the  reason  that 
her  "assent  thereto  was  not  manifested  by  her 
signature  to  the  same." 

Civil  Code,  Dak.  g  1268. 

When  a  carrier  has  been  orally  notified  of 
the  loss  of  property  consigned  to  it  for  trans- 
portation there  exists  no  longer  any  reason  for 
the  rule  requiring  a  written  demand.  ''Wben 
the  reason  of  a  rule  ceases  so  should  the  rule 
itself." 

Id,  ^  2068. 


Tripp,  Ch.J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  brought  by  the  plaintiff  for 
recovery  of  the  value  of  a  certain  trunk  and  its 
contents,  lost  by  the  defendant  express  company 
in  shipping  over  its  line  from  Wahpeton  to 
Wyndmere,  in  the  Territory  of  Dakota.  The 
defense,  so  far  as  it  affects  this  appeal,  was  that 
the  trunk  was  shipped  by  plaintiff  under  an  ex- 
press contract  with  the  defendant  that  the  de- 
fendant, in  case  of  loss,  should  not  be  respon- 
sible in  a  greater  sum  than  $50;  and  that  in  no 
event  should  the  defendant  l>e  liable  for  loss 
unless  the  claim  therefor  should  be  presented 
to  the  defendant  in  writing,  at  its  office  in 
Wahpeton,  within  ninety  days  from  the  time 
of  making  the  contract;  and  that  no  such  claim 
was  ever  made  until  long  after  the  period  of 
ninety  days. 

The  jury  having  returned  a  verdict  of  $50 
and  interest,  under  the  charge  of  the  court,  and 
judgment  having  been  rendered  thereon  in 
favor  of  the  plaintiff  for  the  amount  of  the  ver- 
dict and  costs,  the  defendant  appealed  to  this 
court,  claiming  that  there  was  no  sufficient  evi- 
dence to  sustam  the  verdict,  in  that  there  was 
no  evidence  of  any  claim,  in  writing  or  other- 
wise, having  been  presented  to  the  defendant 
within  ninety  days,  as  stipulated  in  the  receipt 
civen  the  plaintiiF,  and  that  the  court  erred  in 
its  instructions  to  the  jury. 

The  case  shows,  as  it  appears  from  the  ab- 
stract, that  one  Harwood  had  brought  the 
trunk  from  the  State  of  New  York,  and  at 
Wahpeton,  the  end  of  his  journey,  had  deliv- 
ered it  to  the  defendant  express  company,  to 
be  delivered  to  the  plaintiff  at  Wyndmere,  her 
home,  and  that  he  took  from  the  defendant's 
agent  at  Wahpeton  a  receipt,  which,  among 


the  public  enemy,  or  without  fault  on  his  part,  un- 
der some  express  exception  in  the  bill  of  ladiner. 
Sweatt  V.  Boston,  H.  A;  E.  B.  Ck).  6  Nat.  Bankr.  Beg, 
tO;  The  Lady  Pike.  S  Bias.  145;  The  MoUy  Mohler,  2 
BlsB.  606;  Amies  v.  Stevens,  1  Btranffo,  128;  The  Dela- 
ware, 81  U.  S.  U  WalL  579  (SO  L.  ed.  779);  HUiott  v. 
BoBsell,  10  Johns.  1;  The  Niagara  v.  Ck>rdes,  82  U.  S. 
21  How.  7  (18  L.  ed.  41);  dark  v.  Barnwell.  68  U.  8. 
12  flow.  1972  aa  L.  ed.  985);  Hollister  v.  Nowlen,  19 
Wend.  234;  N.  J.  Steam  Nav.  Co.  v.  Merchants  Bank, 
47  U.  8. 8  How.  428  (12  L.  ed.  485):  Trent  ft  M.  Nav. 
Co.  V.  Wood,  4  Doug.  287,  8  Esp.  127;  Sewall  v.  AUeo, 
6  Wend.  896;  Ashmole  ▼.  Wainright,  2  Q.  B.  887;  An- 
8Pll  T.  Wsterhouse,  2  Chltty,  1;  Bretherton  v.  Wood, 
8Brod.ftB.54;  Hide  ▼.  Trent  ft  M.  Nav.  Co.l  Bsp. 
9i  HfaitoQ  y.  Dibbhi,  2  Q.  R  848;  Richardson  v. Wln- 
■or,  3  am,  401;  Colt  ▼.  McMechen,  8  Johns.  180,  5 
Am.  Deo.  200;  NichoU  v.  DeWolf ,  1  R.  1. 277;  Deety, 
Shipping  ft  Admr.  p.  285. 

He  is  liable  for  loss^by  fire  produced  from  other 
than  mitural  causes,  whether  accidentally  or  com- 
municated from  other  vessels  or  from  the  sl^ore, 
«nd  whether  It  produces  the  motive  power  or  not. 
€aniflon  v.  Memphis  Ins.  Co.  60  U.  8. 19  How.  315 
415  L.  ed.  057);  Singleton  v.  Hiiliard,  1  Strobh.  L.  208; 
HaU  V.  Nashville  ft  0.  R.  Ck>.  80  tJ.  8. 18  WaU.  872  (20 
L.  ed.  696);  Rockingham  Mut.  F.  Ins.  Ck>.  v.  Bosher, 
69  Maine,  263;  Gilmore  v.  Oarman,  1  Smedes  ft  M. 
239;  N.  J.  Steam  Nav.  Ck>.  v.  Merchants  Bank,  47  U. 
8. 6  Row.  426  (12  L.  ed.  465);  Hale  v.  N.  J.  Steam  Nav. 
Co.  15  Conn.  588;  The  City  of  Norwich,  8  Ben.  579: 
Hollister  v.  Nowlen,  19  Wend.  284;  Hunt  v.  Morris, 
«  Mart  0. 8.  (La.)  876;  Miles  v.  Cattle,  6  Bing.  748; 
Lyon  V.  Mells.  5  Bast,  428;  Grill  v.  General  Iron 
ficrerw  CoWer  Co.  L.  R.  1 C.  P.  800. 

Where  the  exemption  was  from  loss  by  fire,  and 
SURA. 


the  goods  were  unloaded  in  transit,  awaiting  reship- 
ment,  and  were  lost  by  fire,  the  carrier  was  held 
liable  (Robinson  v.  Merohants  Despatch  Transp.  Co. 
45  Iowa,  470);  and  though  he  be  guilty  of  no  neglect, 
but  not  when  caused  by  lightning.  N.  J.  Steam 
Nav.  Co.  V.  Merohants  Bank,  47  U.  8.  6  How.  425  (12 
L.  ed.  465);  King  v.  Shepherd,  8  Story,  849;  Elliott  v. 
Roteell,  10  Johns.  1;  Patapsco  Ins.  Co.  v.  Ck)Ulter,  28 
U.  8.  8  Pet.  222  (7  L.  ed.  669);  Toulmin  v.  Anderson, 
1  Taunt.  287,  385;  McArthur  v.  Sears,  21  Wend.  190; 
Hyde  v.  Trent  ft  M.  Nav.  Ck).  5  T.  R.  889. 

When  a  carrier  contracts  for  exemption  from  lia- 
bility for  injury  from  fire  he  is  bound  to  exercise 
ordinary  diligence  to  prevent  such  injury.  Little 
Rook  etc.  R.  Co.  v.  Talbot,  47  Ark.  97. 

A  provision  in  the  bill  of  lading  exempting  the 
railroad  company  from  loss  or  damage  "  by  fire  or 
other  casualty,  while  in  transit,  or  in  depots  or 
places  of  transhipment,"  to  goods  shipped,  will  be 
sustained.    Louisville  ft  N.  R.  (To.  v.  Oden,  80  Ahi.  88. 

Common  carrier  may  limit  licibttity  by  contracL 

Common  carriers  may  limit  their  liability  by  a 
special  contract  or  special  acceptance  of  the  goods, 
as  to  every  cause  of  injury  except  negligence.  Gro- 
gan  V.  Adams  Express  O).  5  (Dent.  Rep.  800, 114  Pa. 
528. 

In  Texas  the  rule  is  otherwise.  Gulf,  C.  ft  S.  P. 
R.  Co.  V.  Trawlck,  68  Tex.  314. 

A  carrier  by  special  contract  may  limit  its  liabil- 
ity, except  for  negligence.  Pa.  R.  CX).  v.  Raiordan, 
12  Cent.  Rep.  177, 119  Pa.  577, 21  W.  N.  C.  283. 

It  may  limit  its  liability  to  damage  arising  on  its 
own  line.  Wabash,  St.  L.  ft  P.  R.  (To.  v.  Jageman,  2 
West.  Rep.  863, 115  111.  407. 

Bill  of  lading  limiting  liability  signed  only  by  oar- 
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other  proyisioDs,  contained  the  following:  "In 
no  event  shall  the  company  be  liable  for  any 
loss  or  damage,  unless  the  claim  thereof  shall 
be  presented  to  them  in  writing  at  this  office 
within  ninely  days  after  this  date,  in  a  state- 
ment to  which  this  receipt  shall  be  annexed. 
The  party  accepting  this  receipt  hereby  agrees 
to  the  conditions  herein  contained." 

The  receipt  was  signed  by  the  agent  of  the 
company  at  Wahpeton,  but  was  not  signed  by 
the  plaintiff,  nor  by  Harwood,  acting  for  her. 
This  receipt  Harwood  says  he  forwarded  in  a 
letter  to  the  plaintiff,  but  she  says  she  did  not 
receive  it;  and  its  contents  were  supplied  by 
secondary  evidence. 

The  court  instructed  the  jury  that  under  the 
contract,  if  the  plaintiff  was  entitled  to  recov- 
er, she  could  not  recover  to  exceed  |50,  with 
interest  at  7  per  cent  from  the  day  of  shipment. 
The  court  further  instructed  the  jury,  of  which 
defendant  complained,  and  to  which  it  ex- 
cepted, as  follows:  "But  if  you  find  that  a 
claim  was  made  by  the  plaintiff,  or  by  anyone 
authorized  to  act  for  her,  to  the  company, 
through  its  agent  at  Wahpeton,  within  ninety 
days,  and  that  they  had  knowledge  of  the  loss 
of  the  trunk  and  its  contents,  then  you  are  au- 
thorized to  find  a  verdict  for  the  plaintiff. 
Second,  I  will  charge  you,  further,  that  if  you 
find  from  the  evidence  in  the  case  that  a  claim 
was  made  within  ninety  days,  and  the  com- 
pany had  a  knowledge  of  the  loss  of  the  trunk 
within  that  time,  and,  further,  that  this  claim 
was  made  upon  the  agent  at  Wahpeton,  no 
written  demand  is  necessary." 

Under  the  issues,  as  submitted  to  the  jury, 
they  must  have  found  that  the  claim  was  made 
within  ninety  days;  and  the  defendant  claims 


there  was  no  evidence  whatever  of  any  claim 
in  writing  being  presented  to  the  defendant, 
that  an  oral  claim  was  not  sufiScient  under  the 
terms  of  the  contract,  and  that  the  charge  was 
misleading. 

In  reply  to  this,  4he  plaintiff  in  this  court 
contends  that  the  charge  was  more  favorable  to 
defendant  than  he  was  entitled  to:  firtt,  that 
under  our  statute  (§  126:^,  Civil  Code)  the  re> 
ceipt  in  the  nature  of  a  bill  of  lading  was  not 
a  contract  bindinc^  on  her,  because  her  "con- 
sent was  not  manifested  by  her  signature  there- 
to;" and  second,  that  the  condition  of  the  con- 
tract was  substantially  complied  with. 

Section  1263  of  our  Civil  Code  reads  as  fol- 
lows: "A  passenger,  consignor,  or  consignee,, 
by  accepting  a  ticket,  bill  of  lading,  or  written 
contract  for  carriage,  with  a  knowledge  of  its. 
terms,  assents  to  the  rate  of  hire,  the  time,  place 
and  manner  of  delivery  therein  stated.  But 
his  assent  to  any  other  modification  of  the  car- 
rier's rights  or  obli^tions  contained  in  such 
instrument  can  only  oe  manifested  by  his  sig- 
nature to  the  same." 

The  language  of  the  section  does  not  seem  to 
be  ambiguous;  and,  if  it  means  what  on  first 
reading  seems  to  be  its  express  meaning,  we 
shall  not  be  required  to  examine  the  evidence 
presented  in  the  abstract  to  determine  whether 
the  terms  of  the  alleged  contract  were  com- 
plied with.  The  section  comes  from  the  pro- 
posed Civil  Code  submitted  by  the  New  York 
Commission  to  the  New  York  Legislature,  but 
enacted  for  the  first  time  in  this  Territo^  in 
1866,  and  in'  California  subsequently,  in  1872. 
It  comes  to  us  in  the  same  lanc:uage  reported 
by  the  commission,  and  was  aaopted  by  Cali- 
fornia with  no  material  change.     This  section. 


rier  sent  to  shipper  after  receipt  of  greeds  without 
any  contract  Umitatlen  will  net  bind  shipper.  Gen- 
tral  R.  Ge.  v.  Dwlgbt  Mfg.  Go.  75  Ga.  009;  Gutllaume 
V.  General  Traosatlantic  Co.  1  Gent.  Rep.  728, 100  N. 
T.  481;  Snow  v.  Ind.  etc.  R.  Ge.  7  West.  Rep.  264, 100 
Ind.423. 

A  stipulatlen  in  the  contract  of  shipment  by  the 
railroad  company,  that  in  the  event  of  the  less  or 
damage  to  goods  the  company  will  only  be  respon- 
sible for  their  value  at  the  place  and  time  of  ship- 
ment, is  Just  and  reasonable.  Louisville  &  N.  R. 
Go.  V.  Oden,  80  Ala.  88. 

Under  section  1808  of  the  Gode,  a  contract  between 
a  railroad  company  and  a  shipper  of  horses,  limit- 
ing the  liability  of  the  company  for  the  horses  to 
an  ameunt  less  than  their  actual  value,  is  Invalid. 
Hart  V.  Ghlcage  A;  N.  W.  R.  Ge.  60  Iowa,  486. 

A  shipping  receipt,  if  Intended  to  lessen  or  abridge 
the  common-law  liability,  must  be  signed  by  the 
shipper  as  well  as  the  carrier.  Burroughs  v.  Grand 
Trunk  R.  Go.  (Mich.)  11  West  Rep.  485;  Dis  Op.  Pin- 
gree  v.  Detroit,  L.  &  N.  R.  Go.  (Mich.)  0  West.  Rep. 
706. 

The  exceptions  to  the  common-law  liability  being 
made  in  the  bill  of  lading,  and  delivered  to  the  agent 
of  the  plaintiff,  must  be  deemed  to  have  been  agreed 
upon  by  the  parties.  Dorr  v.  N.  J.  Steam  Nav.  Ge. 
U  N.  Y.  485;  GrifBth  v.  Ingledew,  6  Serg.  &  R.  429, 
437;  Nelson  v.  Hudson  River  R.  Go.  48  N.  Y.  408. 

Riahta  of  carrier  and  thipper  controlled  by  contract. 

It  is  no  longer  open  to  question.  In  this  State,  that 
In  the  absence  of  fraud  or  Impoeition,  the  rights  of 
carrier  and  shipper  are  controlled  by  a  contract  in 
writing  delivered  to  the  shipper  by  the  carrier  at 
the  time  of  the  receipt  of  the  preperty  for  trans- 
portation. Squire  v.  N.  Y.  Gent.  R.  Go.  08  Mass.  230; 
8  L.  R  A. 


Perry  v.  Thompson,  06  Mass.  240:  Grace  v.  Adams, 
100  Mass.  &06;  Pendergast  v.  Adams  Exp.  Co.  IQL 
Mass.  120;  Lawrence  v.  R.  Co.  86  Conn.  68;  Kaliman 
v.  U.  8.  Exp.  Ge.  8  Kan.  205. 

When  the  special  contract  is  proved,  the  shipper 
cannot  rely  on  the  oonunen-law  liability  of  the  car- 
rier.   Mich.  Gent.  R.  Ge.  v.  Hale,  6  Mich.  248. 

The  owner  of  the  goods  may  rely  upon  the  re- 
sponsibility Imposed  by  the  common  law:  but  If  he 
voluntarily  agrees  to  a  stipulatlen  for  exemption 
from  liabilitji,  which  does  net  cover  losses  from 
negligence  of  misconduct,  it  may  be  reoognlaQd 
and  enforced.  York  Mfg.  Go.  v.  111.  Gent.  R.  Co.  70 
U.  S.  8  WalL  107  (18  L.  ed.  170). 

The  only  remedy  of  the  shipper  in  case  of  loss  Is 
to  sue  for  the  breach  of  the  special  contract.  Shaw 
V.  York  &  N.  M.  R.  Go.  18  Q.  B.  847;  Austin  v.  R.  Co. 
15  Jur.  670;  Kimball  v,  R.  Co.  26  Vt  247. 

If  the  shipper  ignores  the  contract  and  sues  upon 
the  common-law  liability,  he  will,  on  proof  of  the 
special  ooBtraot,  be  nonsuited.  lAtham  v.  Rutley, 
2  Bam.  &  C.  20;  Austin  v.  R.  6o.  16  Jur.  670;  David- 
son V.  Graham,  2  Ohio  St.  181;  Ferguson  v.  Gappeau, 
6  Harr.  &  J.  894;  Stump  v.  Hutchinson,  U  Pa.  B88. 

Contracts  limiting  time  for  bringing  euits^  valid. 

Contracts  limiting  the  time  within  whloh  suit 
sbaR  be  brought  for  any  cause  of  action  by  the 
shipper  have  been  sustained  where  the  time  limited 
has  been  five  days,  thirty  days,  and  sixty  days. 
Thompson  v.  Chicago  &  A.  R.  Co.  4  West.  Rep.  ^ 
22  Mo.  App.  821. 

It  is  usual  in  policies  of  Insurance  to  oontnot. 
that  after  the  right  of  action  has  accrued  actJon 
must  be  brought  within  some  shorter  period  than 
that  fixed  by  the  Statute  of  LimitatJona,  and  that 
the  lapse  of  this  period  before  action  Is  brooghi 
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8B  well  as  the  two  immediately  precedioff 
($§  1261, 1262), was  founded  on  the  decisions  oi 
New  Tork  as  they  existed  when  the  report  was 
sabmitted:  and  a  reference  to  the  doctrine  of 
these  decisions,  as  well  as  the  rules  of  the  early 
common  law,  which  they  ate  claimed  to  have 
followed,  wiU  serve  to  aid  in  the  construction 
of  the  section  in  question. 

The  rules  of  the  common  law  are  simple  and 
well  defined.  The  carrier  was  always  liable 
for  all  losses,  except  those  occasioned  by  the 
act  of  God  or  the  public  enemy.  He  was  an 
insurer  of  the  property  committed  to  his  cus- 
tody, even  against  fire  and  theft  or  robbery  by 
armed  men.  This  was  on  grounds  of  public 
policy,  to  prevent  conspiracy  of  the  carrier 
with  the  thief  or  trespasser. 

Holt.  Gh,  J,,  in  Gogg8  v.  Bernard,  2  Ld. 
Raym.  918.  says:  "This  is  a  politic  establish- 
ment, contrived  by  the  policy  of  the  law  for 
the  Bafe^  of  all  persons  the  necessity  of  whose 
affairs  oblige  them  to  trust  these  sorts  of  per- 
sons, that  they  be  safe  in  their  ways  of  deal- 


l  Mansfield  says  {Forward  v.  Pittard,  1 
T.  R  27)  the  carrier  was  held  liable  for  such 
loss  "to  prevent  litigation,  collusion,  and  the 
necessity  of  going  into  circumstances  impos- 
sible to  be  unraveled.  The  law  presumes 
against  the  carrier,  unless  he  shows  it  was  done 
by  the  King's  enemies,  or  by  such  act  as  could 
not  happen  by  the  intervention  of  man;  as 
storms,  lightning,  and  tempests  ...  It  ap- 
pears from  all  the  cases  for  a  hundred  years 
back  that  there  are  events  for  which  the  car- 
rier is  liable,  independent  of  his  contract.  Bv 
the  nature  of  his  contract,  he  is  liable  for  all 
due  care  and  diligence,  and  for  any  negligence 


he  is  suable  on  his  contract.  But  there  is  a 
further  degree  of  responsibility  by  the  custom 
of  the  realm;  that  is,  by  the  common  law,  a 
carrier  is  in  the  nature  of  an  insurer." 

Burrough,  «A,  in  Smith  v.  Home,  8  Taunt. 
144,  says:  "The  doctrine  of  notice  was  never 
known  until  the  case  of  Forward  v.  Pittard^** 
supra,  from  which  we  quote  the  language  of 
Lord  Mansfield,  which  he  says  he  argued  many 
years  before. 

An  examination  of  that  case  fails  to  show 
auy  such  limitation,  or  to  make  any  reference 
to  the  subject  of  notice.  The  doctrine  seems 
first  to  have  been  recognized  that  the  liability 
of  the  carrier  could  be  limited  by  a  special  con- 
tract and  notice  brought  home  to  the  party  in 
1804  {Nicholson  v.  Wulan,  5  East,  507,  by  Ijord 
EUenborou^h),  though  the  doctrine  was  ex- 
pressly denied  by  Lord  Eenyon  in  1798,  in 
Hide  V.  Proprietors,  1  Esp.  86,  in  which  he 
says: 

"Where  a  man  is  bound  to  any  duty,  and 
chargeable  to  a  certain  extent  by  the  operation 
of  law,  in  such  case  he  cannot,  by  any  act  of 
his  own,  discharge  himself." 

And  again,  referring  to  the  common  carrier, 
he  says:  "They  cannot  discharge  themselves 
by  any  act  of  their  own,  as  by  giving  notice, 
for  example,  to  that  effect." 

The  doctrine,  however,  announced  b^  Lord 
Ellenborough  in  Nicholson  v.  WiUan,  supra, 
seems  to  have  subsequently  obtained,  and  to 
have  been  carried  so  far  as  to  allow  ibe  com- 
mon carrier  to  cast  ofif  all  liability  whatsoever. 

And  in  Maving  v.  Todd,  1  Starkie,  72  (1816), 
the  defendant  carrier  having  given  notice  that 
"he  would  not  be  responsible  for  loss  by  fire," 
Lord  Ellenborough  nonsuited  the  plaintiff;  re- 


shall  be  ooncluaive  evidenoe  a^aiDSt  any  claim  un- 
der the  policy.  Such  a  condition  is  valid  and  bind- 
ing. Ripley  v.  JEtna,  Ins.  Ck>.  SO  N.  Y.  186;  Ames  v. 
N.  T.  Union  Ins.  Co.  U  N.  Y.  863;  N.  Y.  v.  Hamilton 
F.  Ins.  Co.  39  N.  Y.  46;  Williams  v.  Vt.  Mut.  P.  Ins. 
Co.  »  Vt.  2SBe;  Wilson  v.  JEtna  Ins.  Co.  27  Vt.  99; 
Amesbiiry  v.  Bowdltch  Mut.  F.  Ina.  Co.  6  Gray,  696; 
Fnllam  v.  N.  Y.  Union  Ins.  Co.  7  Gray.  6;  Peoria  M. 
*  F.  Ins.  Co.  V.  Whitehlll,  85  111.  466;  Brown  v.  Eto^rer 
WilUamfl  Ins.  Co.  7  R.  I.  aoi;  Patrick  v.  Farmers  Ins. 
On.48  N.  H.  6K1;  Portage  Co.  Mut.  F.  Ins.  Co.  v.  West, 
6  Ohio  St.  699;  Portage  Co.  Mut.  F.  Ins,  Co.  v.  Stukey, 
18  Ohio,  4S5:  Merchants  Mut.  Ins.  Co.  v.  Laoroix,  S5 
Tex.  319,  U  Am.  Rep.  870;  Carter  v.  Humboldt  F. 
Ins.  Co.  12  Iowa,  287:  Riddlesbarger  v.  Hartford  F. 
Ins.  Co.  74  U.  8.  7  WalL  886  (19  L.  ed.  257);  Brown  v. 
Savannah  Mat.  Ins.  Co.  24  Ga.  97;  Northwestern  lus. 
Co.  V.  Phoeoiz  Oil  ft  Candle  Co.  81  Pa.  448;  Edwards 
V.  Lycoming  CO.  Mut.  Ins.  Co.  76  Pa.  878;  Leadbet- 
tn  V.  Etna  Ins.  Co.  18  Maine  (1  Sbepl.)  267;  Cray  v. 
Hartford  F.  Ins.  Co.  1  Blatchf .  280;  contra.  Eagle 
Ina  Co.  V.  Lafayette  Ins.  Co.  9  Ind.  448;  Freocb  v. 
Lafayette  Ins.  Co.  5  McLean,  461;  Southern  Exp.  Co. 
▼.  CaldweU,  86  U.  S.  21  WaU.  264  (22  L.  ed.  656). 

A  clause  containei)  In  the  bill  of  lading,  which 
provided  that  no  claim  for  deficiency,  damage  or 
<letention  wHl  be  allowed  unless  made  within 
three  days  after  the  delivery  of  the  goods,  nor  for 
Ion,  uolees  made  within  seven  days  from  the  time 
tiiey  should  have  been  delivered— has  been  held 
valid.  Lewis  v.  Great  Western  R.  Co.  6  Hurlst.  & 
N.8B7. 

A  daose  virtually  prescribing  a  Statute  of  Lim- 
itations of  thirty  days  was  sustained  by  the  court 
(Weir  V.  Adams  Exp.  Co.  5  Phila.  855, 21  Legal  Int. 
31;  fioorman  v.  Am*  Bzp.  Co.  21  Wis.  168;  Oppen- 
«L.R.A. 


heimer  v.  U.  S.  Exp.  <>).  69  111.  62,  9  Alb.  L.  J.  187; 
Lewis  V.  Great  Western  R.  Co.  6  Hurlst.  &  N.  867; 
Van  Toll  v.  Southeastern  R.  Co.  12  C.  B.  N.  S.  a04 
Eng.  C.  L.)  75;  and  in  other  cases  if  the  claim  was 
not  presented  within  sixty  days.  Wolf  v.  W.  U. 
Teleg.  Co.  62  Pa.  88;  Young  v.  W.  U.  Teleg.  Co.  2 
Jones  ft  S.  890. 

A  condition  in  a  receipt  that  an  express  company 
should  not  be  liable  for  damage,  unless  a  claim 
should  be  asserted  within  ninety  days,  will  not  limit 
a  company^  liability  for  refusal  to  pay  money  re- 
ceived on  a  draft  taken  for  collection.  Bardwell 
V.  Am.  Exp.  Co.  86  Minn.  844.  And  a  similar  doc- 
trine has  been  applied  to  the  conditions  printed  at 
the  head  of  a  telegraphic  blank.  Breese  v.  U.  S. 
Teleg.  Co.  48  N.  Y.  132;  Young  v.  W.  0.  Teleg.  Co.  2 
Jones  &  S.  390;  Wolf  v.  W.  U.  Teleg.  Co.  62  Pa.  83; 
MacAndrew  v.  Electric  Teleg.  Co.  17  C.  B.  8,  cited  in 
2  Am.  Law  Rev.  615,  where  the  authorities  are  ool- 

LiabU  for  Joes  of  Itaagage. 

A  carrier  is  liable  for  the  loss  of  the  luggage  of  a 
passenger  whose  fare  was  paid  by  another.  Nu- 
gent V.  R.  Co.  5  New  Eng.  Rep.  809,  80  Maine,  62. 

The  fare  paid  by  a  passenger  to  a  carrier  includes 
transportation  of  his  baggage;  and  the  carrier  has 
a  lien  thereon  for  the  fare,  and  may  detain  the  same 
until  payment  thereof.  Roberts  v.  Koehler,  80  Fed. 
Rep.  94. 

A  carrier  is  liable  for  the  loss  of  baggage  of  an 
intending  passenger,  delivered  to  it  before  pur- 
chasing a  ticket  on  the  night  before  the  train  was 
to  leave.  Lake  Shore  k  M.  S.  R.  Co.  v.  Foster,  2 
West.  Rep.  299. 104  Ind.  298. 

Carriers  are  liable  for  the  loss  of  baggage  by 
theft,  even  when  shipped  as  freight.    The  State  of 
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marking,  however,  that  "If  this  action  had 
heen  brought  twenty  years  ago,  the  defendant 
would  have  been  liable,  since  by  the  common 
law  a  carrier  is  liable  in  all  cases  except  two — 
where  the  loss  is  occasioned  by  the  act  of  God, 
or  the  King's  enemies,  using  an  overwhelming 
force  which  persons  with  ordinary  means  oi 
resistance  cannot  guard  against" — thus  show- 
ing the  departure  that  the  courts  had  made  in 
so  short  a  period. 

In  1880  the  Statute  of  1  Wm.  IV.,  chap.  68, 
among  other  things  enacted :  "No  pubhc  no- 
tice or  declaration  heretofore  made,  or  here- 
alter  to  be  made,  shall  be  deemed  or  construed 
to  limit,  or  in  any  wise  affect,  the  liability  at 
common  law  of  any  carriers,  but  that  all  and 
every  such  carrier  shall  lie  liable  as  at  common 
law  to  answer  for  the  loss  or  injury  of  the 
property,  any  public  notice  or  declaration  by 
them  made  and  given  contrary  thereto,  or  in 
any  wise  limiting  such  liability,  notwithstand- 
ing." 

It  would  seem,  then,  that  the  common  law 
of  England,  as  it  existed  up  to  the  time  of  our 
Revolution,  did  not  permit  a  carrier  to  limit 
his  liabilitv  by  notice. 

Judge  Bronson  in  EbUist&r  v.  Nowlen,  19 
Wend.  284r-242,  after  reviewing  the  common- 
law  decisions,  and  referring  to  the  innovation 
made  by  Lord  Ellenborough  upon  the  doctrine 
of  notice,  says:  "The  doctrine  [referring  to  the 
decision  of  Lord  Ellenborough,  mprd]  m  Ques- 
tion was  not  received  in  Westminster  Hall 
without  much  doubt;  and,  although  it  ulti- 
mately obtained  something  like  a  firm  footing. 


many  of  the  English  judges  have  expressed 
their  regret  that  it  was  ever  sanctioned  by  the 
courts.  Departing,  as  it  did,  from  the  sim- 
plicity and  certainty  of  the  common-law  rule, 
It  proved  one  of  the  most  fruitful  sources  of 
legal  controversy  which  has  existed  in  modem 
times.  When  it  was  once  settled  that  a  canrier 
might  restrict  his  liability  by  a  notice  brought 
home  to  his  employer,  a  multitude  of  questions 
sprung  up  in  the  courts  which  no  human  fore- 
sight could  have  anticipated.  Each  carrier 
adopted  such  a  form  of  notice  as  be  thought 
best  calculated  to  shield  himself  frodi  respon- 
sibility  without  the  loss  of  employment,  and 
the  legal  effect  of  each  particular  form  of  no- 
tice could  only  be  settled  by  judicial  decision. 
Whether  one  who  had  given  notice  that  he 
would  not  be  answerable  for  goods  beyond  a 
certain  value,  unless  specially  entered  and  paid 
for,  was  liable  in  case  of  loss  to  the  extent  of 
the  value  mentioned  in  the  notice,  or  was  dis- 
charged altogether;  whether,  notwithstanding 
the  notice,  he  was  liable  for  a  loss  by  negli- 
gence, and,  if  so,  what  degree  of  negligoice 
would  charge  him;  what  should  be  sufficient 
evidence  that  the  notice  came  to  the  knowledge 
of  the  employer;  whether  it  should  be  left  to 
the  jury  to  presume  that  he  saw  it  in  a  news- 
paper which  he  was  accustomed  to  read,  or 
observed  it  posted  up  in  the  office  where  the 
canier  transacted  his  business;  and,  then, 
whether  it  was  painted  in  large  or  Hmsil  letters, 
and  whether  the  owner  went  himself  or  sent, 
his  servant  with  the  goods,  and  whether  the 
servant  could  read — ^tbese,  and  many  other 


New  York,  7  Ben.  450;  Walsh  v.  The  H.  M.  Wright, 
Newb.  484. 

The  liability  for  loss  of  lyagg&ge  extends  only  to 
suoh  as  Is  delivered  to  the  oare  of  the  carrier  or  his 
agents.  Bianohard  v.  Isaacs,  8  Barb.  888;  Packard 
V.  Getman,  6  Cow.  7&7;  The  B.  E.  Lee,  2  Abb.  U.  8. 
51:  Tower  v.  Utlca  &  8.  R.  Co.  7  HIU,  47;  and  see 
Epps  V.  Hinds,  87  Miss.  667;  Maclin  v.  N.  J.  Steam- 
boat Co.  0  Am.  Law  Reg.  N.  8. 288. 

The  burden  of  proof  of  exemption  from  respon- 
slbllfty  for  the  safety  of  the  passenger  or  loss  of 
baggage  is  upon  the  carrier.  The  Elvira  Harbeck, 
2  Blatcbf .  888;  Baltimore  &  O.  R.  Co.  v.  Harris,  79 
U.  S.  12  WaU.  85  (20  L.  ed.  868);  Dorr  v.  N.  J.  Steam 
l^av.  Co.  ill  N.  Y.  486;  Bostwick  v.  Champion,  11 
Wend.  571;  Bean  v.  Green,  12  Maine,  422;  Quimby  v. 
Yanderbilt,  17  N.  Y.  806;  BisseU  v.  Mich.  S.  &  N.  I. 
B.  Co.  22  N.  Y.  268;  Champion  v.  Bostwick,  18  Wend. 
175;  Cary  v.  Cleveland  &  T.  R.  Co.  29  Barb.  86;  Najac 
V.  Boston  &  L.  R.  Co.  7  Allen,  829;  Brown  v.  Eastern 
R.  Co.  11  Cusb.  97. 

Carriers  of  passengers  may,  by  specific  regula- 
tions brought  to  the  knowledge  of  the  passenger, 
which  are  reasonable,  protect  themselves  against 
liability  as  insurers  of  his  baggage  which  exceeds  a 
fixed  amount  la  value.  N.  Y.  Cent.  A;  H.  R.  R.  Co. 
V.  Fraloff,  100  U.  8. 24  (26  L.  ed.  681). 

Baooaoe;  what  cmuiituUa. 

What  constitutes  baggage  is  for  the  Jury  co  doter- 
mine,  both  as  to  character  and  value,  depending  on 
the  tastes,  habits  and  circumstances  of  the  traveler, 
and  his  convenience  and  necessities.  Fraloff  v.  N. 
Y.  Cent.  &  H.  R.  R.  Co.  12  Blatchf.  488;  Rawson  v. 
Pa.  R.  Co.  2  Abb.  Pr.  N.  S.  220;  McGill  v.  Rowand,  8 
Pa.  451. 

The  term  ''luggage**  as  used  in  the  Civil  Code, 
has  the  same  meaning  as  the  word  *'  baggage.** 
Pfister  V.  Cent.  Pac.  R.  Co.  70  CaL  169. 

Money  not  exceeding  a  reasonable  amount,  and  a 
8  L.  ft  A. 


watch,  are  held  part  of  the  baggage,  and  the  trunk 
the  proper  place  to  keep  them.  Walsh  v.  The  H. 
M.  Wright,  Newb.  486;  Orange  Co.  Bank  v.  Brown, 
9  Wend.  86. 

•  Valuable  laces  and  Jewelry  worn  as  part  of  per- 
sonal apparel  are  baggage.  Fraloff  v.  N.  T.  Gent 
^ H.  R.  R.  Co.  10  Blatchf.  16;  The  R.  B.  Lee,2  Abh. 
U.  S.  61. 

Under  the  Civil  Code,  money  belonging  to  a  pas- 
senger on  a  railroad  and  intended  for  trade,  hoA- 
ness,  investment  or  transportation,  and  not  for  the 
use  of  the  passenger  while  traveling,  is  not  lug- 
gage.   Rome  R.  Co.  v.  Wimberly,  75  GkL  816. 

Where  an  agent  who  checked  the  trunk  of  a  Jew- 
elry salesman,  containing  his  stock  In  trade,  knew 
the  contents,  which  salesman  made  no  effort  to 
conoeali  and  the  trunk  is  stolen,  the  carrier  Ishable 
as  for  loss  of  ordinary  baggage.  Jaoobe  v.  Tatt,a 
Fed.  Rep.  412. 

Surgical  instruments  in  the  case  of  surgeon  in 
the  army,  are  baggage.  Hannibal  A;  St.  J.  E.  Go.  v. 
Swift,  79  tJ.  8. 12  Wall.  2(12  (20  L.  ed.  428). 

Manuscripts  carried  by  a  student,  author  or  pro> 
f esslonal  man  in  his  trunk  for  study  or  for  bustnen 
are  baggage.  Hopkins  v.  Westoott,  6  Blatchf.  6i; 
contra  Hannibal  &  St.  J.  R.  Co.  v.  Swift,  supra. 

An  agreement  to  carry  ordinary  baggage  may  be 
implied,  but  cannot  be  extended  beyond  such  tbingi 
as  the  traveler  usually  has  with  him  as  apart  of  hii 
baggage,  and  includes  wearing  apparel  and  bed  and 
bedding.  Hopkins  v.  Weetoott,  6  Blatchf.  69;  Haw- 
kins V.  Hoffman,  6  Hill,  586;  U.  8.  v.  The  AnDa,^ 
Am.  Law  Reg.  421;  Deaty,  Shipping  A  Admr.  p.  96. 

An  emigrant  carrying  as  part  of  his  ordinary  bag- 
gage Jewelry  and  silverware  Is  not  a  shipper  there- 
of, within  United  States  Revised  Statutes.  I  4S8L 
which  prohibits  any  shipper  of  Jewelry,  etc  from 
loading  it  as  baggage  without  notifying  the  master 
of  the  vessel.  Carlson  v.  Oceanic  Steam  Nav.  Oa  12 
Cent.  Rep.  806, 109  N.  Y.  869. 
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<}ae8tioD8  were  debated  in  the  courts,  while  the 
pabHc  suffered  an  almost  incalculable  Injury 
inconsequence  of  the  doubt  and  uncertainty 
which  hung  over  this  impoitant  branch  of  the 
law.  See  1  Bell,  Com.  474.  After  years  of 
litigation.  Parliament  interfered,  in  1880,  and 
relieved  both  the  courts  and  the  public,  by  sub- 
stantially reasserting  the  rule  of  the  common 
law  .  .  .  If,  after  a  trial  of  thirty  years,  the 
people  of  Great  Britain,  whose  interests  and 
puTBQits  are  not  very  dissimilar  to  our  own, 
lave  condemned  the  whole  doctrine  of  limiting 
the  carrier's  liability  by  a  notice;  if  after  a 
long  course  of  legal  controversy  they  have  re- 
tia^  their  steps,  and  returned  to  the  sim- 
plicity and  certainty  of  the  common-law  rule 
—we  surely  ou^ht  to  profit  by  their  experience, 
and  shouldf  hesitate  long  before  we  sanction  a 
practice  which  not  only  leads  to  doubt  and  un- 
•oertainty  concerning  the  rights  and  duties  of 
the  parties,  but  which  encourages  negligence, 
and  opens  a  wide  door  to  fraud." 

The  question  in  HolluUr  v.  Nowlen,  from 
which  this  quotation  is  made,  was  one  of 
notice— whether  the  carrier  by  general  notice 
could  limit  his  liability  for  the  luggage  of  the 
passenger;  and  in  discussing  this  question  of 
notice  the  learned  judge  further  uses  the  fol- 
lowing pertinent  language:  "The  argument  is 
that  where  a  party  delivers  goods  to  m  carried, 
after  seeing  a  notice  that  the  carrier  intends  to 
limit  his  responsibility,  his  assent  to  the  terms 
of  the  notice  may  be  implied.  But  this  argu- 
ment entirely  overlooks  a  very  important  con- 
sideration. Notwithstanding  the  notice,  the 
owner  has  a  right  to  insist  that  the  carrier  shall 
xeceive  the  goods  subject  to  all  the  responsi- 
bilities incident  to  his  employment.  If  the  de- 
livery of  goods  under  such  circumstances 
anthorizes  an  implication  of  any  kind,  the  pre- 
sumption is  as  strong,  to  say  the  least,  that  the 
owner  intended  to  insist  on  his  legal  rights,  as 
it  is  that  he  was  willing  to  yield  to  the  wishes 
of  the  carrier.  If  a  coat  be  order^  from  a 
mechanic  after  he  has  given  the  customer  no- 
tice that  he  will  not  furnish  the  article  at  a  less 
price  than  $100,  the  assent  of  the  customer  to 
pay  that  sum,  though  it  be  double  the  value, 
may  perhaps  be  implied;  but  if  the  mechanic 
had  been  under  a  legal  obligation,  not  only  to 
furnish  the  coat,  but  to  do  so  iit  a  reasonable 
price,  no  such  implication  could  arise.'' 

And  referring  to  the  common  law  he  says: 
•'The  doctrine  that  a  carrier  may  limit  his  re- 
sponsibility by  a  notice  was  wholly  unknown 
to  the  common  law  at  the  time  of  our  Revolu- 
tion. It  has  never  been  received  in  this  nor  so 
far  as  I  have  observed  in  any  of  the  other 
Sutes."    Id.  248. 

This  subject  received  also,  at  the  same  time, 
a  very  careful  consideration  in  GoU  v.  Ooodwin, 
19  Wend.  251,  in  which  the  carrier  sought  to 
avoid  his  liability  for  a  trunk  of  the  passenger 
hj  notice,  brou^nt  home  to  him  that  "all  bag- 
gage is  at  the  risk  of  the  owner." 

Jw^  Co  wen,  after  a  very  elaborate  review 
of  all  the  common-law  decisions,  announced 
hk  conclusion  as  follows:  "I  therefore  think 
the  defendants  in  the  case  at  bar  must  take  the 
consequenoefl  of  their  oblisation  as  common 
carriers,  notwithstanding  the  notice  to  the 
pUuntiff.  Admitting  that  the  plaintiff  acceded 
in  the  clearest  manner  to  the  proposition  in  the 
8L.R.A. 


notice  that  his  baggaee  should  be  carried  on 
the  terms  mentioned,  1  think  the  contract  thus 
made  was  void  on  his  part,  as  contrary  to  the 
plainest  principles  of  public  policy.  In  thus 
holding,  we  follow  the  law  as  it  is  expressly 
admitted  by  the  English  judges  to  have  stood 
at  the  period  when  our  ancestors  declared 
themselves  independent;  and,  while  we  thus 
fulfill  our  constitutional  duty,  we  are  not,  like 
Westminster  Hall,  obliged  to  lament  while  we 
enforce  the  law." 

The  doctrine  of  these  cases  was  extended  in 
Gould  V.  Hill,  2  Hill.  623,  in  which  a  majority 
of  the  court  held  that  "common  carriers  can- 
not limit  their  liability  or  evade  the  conse- 
quences of  a  breach  of  their  legal  duties  as 
such,  by  a  express  agreement  or  special  accept- 
ance of  the  goods  to  be  transported." 

But  the  court  of  appeals  in  Dorr  v.  New 
Jersey  Steam  Natigation  Company,  11  N.  Y. 
485,  affirming  the  doctrine  of  BoUtBter  v.  Now- 
len,  and  CoCe  v.  Qoodwin,  supra,  denies  the 
doctrine  of  Oould  v.  Hill,'  iupra,  and  says: 
"That  a  carrier  may, by  express  contract,  restrict 
his  common-law  liability,  is  now,  I  think,  a 
well  established  rule  of  law;"  citing  English 
and  American  cases. 

The  case  of  Dorr  v.  New  Jersey  Steam  Navi- 
gation Company,  supra,  was  one  of  carriage  of 
merchandise  in  which  the  carrier  sought,  by 
notice  contained  in  the  bill  of  lading,  to  limit 
its  liability  as  to  fire,  accidents,  etc.,  holding 
itself  liable  only  ' 'for  ordinary  care  and  dili- 
gence." 

In  Bissell  v.  New  York  Central  Railway  Com- 
pany, 25  N.  Y.  442,  this  doctrine  was  extended 
to  allow  the  carrier  to  contract  with  a  passenger 
to  take  upon  himself  the  risk  of  damage  from 
the  negligence  of  the  agents  and  servants  of  the 
carrier.  The  case  was,  however,  decided  by 
a  majority  of  court  only;  Chief  Justice  Denio, 
with  whom  were  Judges  Wright  and  Suther- 
land, making  a  vigorous  dissent. 

In  New  Jersey  Steam  Navigation  Company  v. 
Merchants  Bank,  47  U.  S.  6  How.  878  [12  L. 
ed.  465],  the  Supreme  Court  of  the  United 
States  held  that  a  provision  in  a  bill  of  lading, 
stipulating  '*that  the  carriers  are  not  to  be  re- 

rnsible  in  any  event  for  loss  or  damage," 
8  not  exonerate  them  from  want  of  ordinary 
care. 

And  in  Southern  Express  Company  v.  Catd- 
weU,  88  U.  8.  21  Wall.  266  [22  L.  ed.  557],  in 
which  a  company  provided  m  its  receipt  that 
it  would  not  be  liable  for  loss  on  any  package, 
etc.,  delivered  to  it,  unless  claim  should  be 
made  within  ninety  days,  the  supreme  court 
held  that  such  contract  was  valid;  and  in  an 
elaborate  opinion  Justice  Strong,  referring  to 
"the  conflict  existing  in  modem  decisions,]'  as 
to  how  far  the  earner  may  by  contract  limit 
his  common-law  liability,  says: 

'  'All  the  modern  authorities  concur  in  hold- 
ing that,  to  a  certain  extent,  the  extreme  lia- 
bility exacted  by  the  common  law  originally 
may  be  limited  by  express  contract.  The  dif- 
ficulty is  in  determining  to  what  extent,  and 
here  the  authorities  differ.  Certainly  it  ought 
not  to  be  admitted  that  a  common  carrier  can 
be  relieved  from  the  full  measure  of  that  re- 
sponsibility which  ordinarily  attends  his  occu- 
pation without  a  clear  and  express  stipulation 
to  that  effect  obtained  by  him  from  his  em- 
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ployer.  And  even  when  such  a  stipulation  has 
been  obtained  the  court  must  be  able  to  see 
that  it  is  not  unreasonable  .  .  .  Hfence,  as  we 
have  said,  it  is  now  the  settled  law  that  the  re- 
sponsibility of  the  common  carrier  may  be 
limited  by  an  express  agreement  made  with 
his  employer  at  the  time  of  bis  accepting  goods 
for  transportation,  provided  the  limitation  be 
such  as  the  law  can  recognize  as  reasonable, 
and  not  inconsistent  with  sound  public  policy. 
This  subject  has  been  so  fully  considered  of 
late  in  this  court  that  it  is  needless  to  review 
the  authorities  at  large. 

In  York  Manufacturing  Company  v.  Illinois 
Central  Railroad  Company,  70  U.  S.  8  Wall. 
107  [18  L.  ed.  170],  it  is  ruled  that  the  common- 
law  liability  of  a  common  carrier  may  be  lim- 
ited and  qualified  by  special  contract  with  the 
owner,  provided  such  special  contract  do  not 
attempt  to  cover  losses  by  negligence  or  mis- 
conduct. And  in  a  still  later  case,  New  York 
Cent,  R.  Co.  v.  Lockmod,  84  U.  S.  17  Wall. 
857  [21  L.  ed.  627],  where  the  decisions  are  ex 
tensively  reviewed,  the  same  doctrine  is  as- 
serted. The  latter  case,  it  is  true,  involved 
mainly  an  inquiry  into  the  reasonableness  of 
an  exception  stipulated  for;  bat  it  unequivo- 
cally accepted  'the  rule  asserted  in  the  first 
mentioned  case.  The  question,  then,  which  is 
presented  to  us  by  this  record  is  whether  the 
stipulation  asserted  in  the  defendant's  plea  is  a 
reasonable  one,  not  inconsistent  with  sound 
public  policy." 

In  Pennsvlvania,  the  right  of  the  carrier  to 
limit  bis  liability  by  special  acceptance  is  well 
established.  Atwood  v.  Reliance  Transp,  Co.  9 
Watts,  87;  Bingham  v.  Rogers,  6  Watts  &  S. 
495;  Laing  v.  Colder,  8  Pa.  479. 

The  decisions  of  the  different  States,  as  will 
be  seen  without  further  reference,  are  by  no 
means  harmonious;  and  it  affords  a  strong  ar- 
gument in  favor  of  the  propriety  of  settling  the 
conflicting  decisions  by  statute,  as  has  been 
done  in  this  Territory. 

The  decisions  of  the  courts  have  varied,  and 
are  now  conflicting,  as  to  whether  the  common- 
law  liability  of  the  carrier  may  be  limited  (1) 
by  notice  brought  home  to  the  party;  (2)  by 
special  acceptance  of  goods  for  carriage;  (8)  by 
express  contract  between  the  parties. 

There  is  much  diversitv  of  opinion  of  the 
courts  how  far  such  liabilfty'may  be  restricted 
or  limited  on  grounds  of  public  policy.  Our 
statute  has  auned  to  settle  these  conflicting  de- 
cisions. Sections  1261, 1262,  Civil  Code,  read 
as  follows: 

**8ec,  1261.  The  obligations  of  a  common 
carrier  cannot  be  limited  by  general  notice  on 
his  part,  but  may  be  limited  by  special  con- 
tract." 

"Sec.  1262.  A  common  carrier  cannot  be 
exonerated,  bv  any'  agreement  made  in  antici- 
pation thereof,  from  liability  for  a  gross  negli- 
gence, fraud,  or  willful  wrong,  of  himself  or 
his  servants." 

Section  1268,  supra,  supplements  and  makes 
clear  section  1261. 

Section  1261  is  founded  upon  the  common- 
law  doctrine  as  announced  by  Justices  Bronson 
and  Cowen  in  BoUister  v.  ^owlen,  and  Cole  v. 
Ooodwin,  19  Wend,  supra,  and  denies  the  right 
of  a  common  carrier  to  limit  his  liability  by  a 
general  noliee.  It  adopts  the  decision  of  Jiorr  v. 
8L.K.A. 


ITew  Jersey  Steam  Navigation,  Company,  supra,. 
in  so  far  as  it  i)romulgates  the  rule  of  allowing 
the  carrier  to  limit  his  liability  by  special  cod- 
tract;  but  it  limits  and  qualifies  that  case  id  so 
far  as  it  applies  to  a  case  of  bill  of  lading  ac- 
cepted by  the  shipper,  by  providing  in  section 
1268  that  the  shipper  who  does  not  sign  the 
bill  of  lading  or  contract  of  carriage  consents, 
bv  accepting  it,  only  to  the  rates  of  hire,  time, 
place,  and  manner  of  delivery. 

If  the  carrier  desires  him  to  assent  to  any 
modification  of  his  common-law  liabilities  con- 
tained in  such  instrument  beyond  this,  he  most 
require  it  to  be  signed  by  the  shipper;  in  other 
words,  passenger  tickets,  bills  of  lading,  and 
written  contracts  for  carriage  are  not  * 'special 
contracts,"  within  the  ipeamng  of  section  1261. 
that  can  limit  the  obligations  of  the  common 
carrier,  unless  thejr  are  signed  by  th6  passeoger^ 
consignor,  or  consignee. 

These  two  sections  prescribe  the  manner  in 
which  the  liability  of  the  common  carrier  may 
be  limited,  and  section  1262  prescribes  the  ex- 
tent to  which  that  liability  may  be  limited.  It 
limits  the  right  of  parties  in  advance  of  car- 
riage to  agree  to  exonerate  from  liability  for 
gross  negligence,  fraud  or  willful  wrong  of  the 
carrier  or  his  servants.  All  contracts  to  relieve 
from  gross  negligence,  fraud,  or  willful  wrong, 
on  the  part  of  the  carrier  or  his  servants,  ar& 
by  the  terms  of  this  statute  expressly  prohib- 
ited. 

The  object  of  this  section  is  obvious.  They 
settle  for  this  Territory  the  conflicting  decisions 
of  the  common  law.  They  make  unnecessary 
any  discussion  of  the  better  rule,  worked  out 
by  the  learned  decisions,  to  meet  a  fancied 
necessity  for  modification  of  that  laid  down  by 
the  older  cases.  This  legislation  has  settled  the 
conflict,  and  adopted  a  rule  while  somewhat 
variant,  yet  much  in  harmony  with  the  later 
and  better  decisions  of  the  courts. 

Applied  to  this  case,  the  receipt  relied  upon 
bv  aefendant  did  not  have  the  signature  of 
plaintiff  or  consignor.  It  was  therefore  not  a 
* 'special  contract,"  which  could  limit  the  car- 
rier's liability;  it  was  a  mere  notice,  which 
would  not  limit  its  obligation.  Its  obligation 
was  to  deliver  the  trunk  to  the  consignee  named 
in  the  contract.  It  contracted  to  do  so  uod«* 
its  general  obligation  as  a  common  carrier,  and 
that  it  would  be  liable  for  the  loss  or  inluiy 
thereof,  except  from  "(1)  ^^  inherent  delect, 
vice  or  weakness,  or  a  spontaneous  action,  of 
the  property  itself;  (2)  the  act  of  a  public 
enemy  of  the  United  States,  or  of  this  Terri- 
tory; (8)  the  act  of  the  law;  or  (4),  any  irre- 
sistible superhuman  cause."  Section  1375, 
Civil  Code. 

It  did  not  modify  this  contract  in  anv  man- 
ner provided  by  statute,  and  it  must  be  held  to 
its  liability  as  such  common  carrier. 

Under  this  statute,  parties  can  only  relieve 
themselves  from  their  obligations  as  common 
carriers  in  the  manner  therein  pointed  out. 
There  is  another  provision  of  our  statute  to 
which  our  attention  has  been  called,  which 
perhaps  should  receive  some  consideration  by 
the  court  in  the  determination  of  this  case. 
.  Section  958  of  the  Civil  Code  reads  as  fo)> 
lows:  "Everv  stipulation  or  condition  in  a  con- 
tract, by  which  any  party  thereto  is  restricted 
from  enforcing  his  rights  under  the  contract  by 
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the  usual  legal  proceediDgs  in  the  ordinanr 
tribunals,  or  which  limits  the  time  within  which 
be  may  thus  enforce  his  rights,  is  void." 

The  first  part  of  the  section  contains  nothing 
new,  and  is  sabstantially  the  common  law  doc- 
trine as  pretty  uniformly  announced  by  the 
decisions  of  all  the  courts;  but  the  latter  clause, 
which  declares  unlawful  eyeiy  stipulation  or 
<»ndition  in  a  contract,  "which  limits  the  time 
within  which  the  party  may  enforce  his  rights'," 
is  perhaps  against  the  great  weight  of  modem 
aathority.  The  question  has  been  much 
mooted,  and  it  has  been  vigorously  contended 
that  the  law  alone  should  establish  limitations 
of  actions.  This  view  was  urged  upon  the  at- 
tention of  the  court  by  no  less  distinguished 
•counsel  than  Benjamin  F.  Butler  in  Fullam  v. 
New  York  Union  Insurance  Company^  7  Gray, 
61;  but  the  court  then  denied  the  doctrine,  and 
asserted  that  the  opposite  view  had  so  lone 
obtained  there  as  to  become  the  settled  law  of 
the  State.  And  the  same  view  is  held  in  Brown 
V.  BogerWilliama  Ins,  Co,  5  R  I.  894;  NoHh- 
tmtem  Ins.  Co,  v.  Photnix  Oil  db  Candle  Go,  81 
Pa.  448;  Wilson  v.  JEtna  Ins,  Co.  27  Vt,  99; 
Anus  V.  New  York  Union  Ins.  Co.  14  N.  Y. 

It  is  claimed  that  the  earlier  decisions  of  New 
York  took  the  other  view,  which  was  adopted 
by  the  commissioners:  but  the  later  view  in 
New  York  and  other  States  seems  to  be  adopted 
\ij  the  Supreme  Court  of  the.  United  States  in 
Auihem  Express  Company  v.  Caldwell,  88  U. 
8.  21  Wall.  264  [22  L.  ed.  556],  cited  mipra. 

There  are,  however,  very  respectable  author- 
ities which  announce  the  rule  laid  down  by  our 
statute,  and  the  earlier  decisions  of  New  York/ 


among  which  are:  Eagle  Ins,  Co.  v.  Ixtfayette 
Ins.  Co.  9  Ind.  448;  French  v.  Ixifayette  Ins, 
Co.  5  McLean,  461. 

But  it  is  not  worth  the  while  of  the  court  to 
compare  the  reasoning  of  the  respective  courts, 
or  to  determine  which  is  the  better  adapted  to 
our  locality.  Our  Lefrislature  has  seen  fit  to 
settle  the  conflict,  and  its  decision  is  as  much 
binding  upon  us  when  it  determines  the  con- 
flict against,  as  weU  as  when  it  determines  it  in 
favor  of,  the  wei^^ht  of  authority  as  announced 
by  the  courts.  The  language  of  the  statute 
confines  its  prohibition  of  limitation  to  enforce- 
ment of  rights,  and  is  especially  intended  to 
cut  off  all  limitations  of  time  for  commence- 
ment of  actions. 

The  provision  of  this  receipt  is  perhaps 
rather  a  condition  precedent  than  a  limitation; 
and.  as  it  is  not  necessary  to  this  case  to  deter- 
mine whether  the  limitation  in  this  receipt 
comes  within  the  prohibition  of  this  statute, 
we  shall  leave  this  question  for  adjudication  by 
the  court  whenever  it  shall  be  fully  presented 
in  a  case  involving  this  precise  point. 

In  the  view  we  nave  taken  of  this  case,  the 
defendant  has  nothing  to  complain  of  in  the 
charge  of  the  court.  It  was  more  liberal  than 
he  was  entitled  to  under  the  statute,  as  we  have 
construed  it;  and  it  will  be  unnecessary  for  us 
to  examine  whether,  under  the  evidence,  there 
was  a  substantial  compliance  with  the  terms  of 
the  receipt  or  contract  of  carriage,  as  to  the 
claim  within  ninety  days,  since  it  was  not  as- 
sented to  by  her  signature,  nor  binding  upon 
thejplaintiff. 

Tne  judgment  of  the  District  Court  is  affirmed. 

All  the  Justices  concur. 


RHODE  ISLAND  SUPREME  COURT. 


Charles  E.  SAMPSON,  Petitioner, 

Ida  A.  SAMPSON. 

(....B.  I ) 

!•  A  decree  fbr  aUmony  in  a  case  of  divorce  a 
vinctdo  made  without  reserve,  althouflrh  for 
monthly  payments,  is  final  and  cannot  be  chansrcd 
after  the  expiration  of  the  term  or  the  time 
within  which  a  new  trial  may  be  had. 

&  The  Rhode  Island  Statute  In  respect  to 
the  payment  of  aUmony  *'  out  of  the  real  or 
perronaf  estate  of  the  husband  or  oat  of  both  " 
having  been  the  same  since  1706,  the  practical 
ooDstmction  fdven  to  it  by  awardlnsr  alimony  in 
monthly  installments  (which  might  be  payable 
out  of  subsequently  acquired  property)  must  be 
held  to  have  been  adopted  by  the  revision  of  the 

NoTS.— IKixwce;  decree  Tkt  alimony. 

The  word  divorce  means  absolute  as  well  as  limited 
divorce.  Miller  v.  Miller.  33  Cal.  863,  855;  State  v. 
Pry,  4  Mo.  120, 141;  Stewart,  Mar.  &  DIv.  p.  376. 

The  statutes  In  most  States  provide  for  alimony 
with  divorce.    Stewart,  Mar.  &  DIv.  p.  876. 

Many  of  these  statutes  provide  not  only  for  an 
allowance  payable  periodically,  but  for  the  pay- 
ment to  the  wife  of  a  sum  in  gross.  Petersine  v. 
Thomas,  28  Ohio  St.  506, 569.  See  note  to  Storey  v. 
«torey,lL.B.A.a». 
3L,R.A. 


statutes  made  after  that  construction  had  been 
established. 

(February  0, 1880.) 

PETITION  to  modify  a  decree  of  divorce  a 
vinculo  grantinc  a  monthly  allowance  of 
$30  to  the  wife  as  alimony,  so  as  to  reduce  the 
amount  of  such  alimony.    Dismissed, 
The  facts  are  stated  by  the  court 
Mr.  Stephen  A*   Cooke»  Jr.,  for  peti- 
tioner. 

Messrs.  Charles  A.  Wilson  and  Thomas 
A*  Jenekes,  for  respondent,  relied  on  the 
case  of  8a7nmis  v.  Medbury,  14  R.  I.  814. 

Per  Curiam: 

The  parties  to  this  petition  were  formerly 
husband  and  wife,  but  at  the  March  Term  of 
the  court,  A.  D.  1885,  the.  respondent  on  her 
petition,  was  divorced  from  the  petitioner,  and 
decreed  to  have  a  separate  support  or  alimony 
in  the  sum  of  $30  per  month,  payable  in  cash 
monthly  by  the  petitioner.  The  petitioner 
prays  for  relief  by  having  said  order  vacated 
or  modified,  as  his  circumstances  require;  al- 
leging that  since  his  divorce  he  has  been  mar- 
rieil  again,  and  has  become  subject  to  expenses 
which  make  it  difficult,  if  not  impossible,  for 
him  to  obey  the  order. 

In  8ammisv,Medbury,  14  R.I.  214,  this  coiurt 


860 


Colorado  Supreme  Court. 


Mas., 


decided  that  a  decree  for  alimony  in  case  of 
divorce  a  vinculo,  made  without  reserve,  is 
final,  and  cannot  be  changed  after  the  expira- 
tion of  the  term,  or  the  time  within  which  a 
new  trial  may  be  had.  In  that  case  the  wife 
obtained  the  divorce,  and  the  decree  for  ali- 
mony awarded  to  her  one  half  of  the  rents  of 
her  husband's  realty  for  life,  and  one  half  of 
his  personalty;  and  the  court  decided,  on  his 
petition  for  a  reduction,  presented  several 
years  afterwards,  that  it  had  no  jurisdiction  to 
grant  the  petition.  The  decision  is  conclusive 
of  the  petition  here,  unless  it  can  be  distin- 
guished in  that  the  decree  here  is  for  monthly 
payments. 

The  petitioner  contends  that  the  decree  for 
alimony  in  such  form  is  not  authorized  by  the 
statute  (Pub.  Stat.  R.  I.  chap.  167,  §  9),  but 
that  unaersaid  section  the  court  can  award 
alimony  only  out  of  the  real  and  personal  es- 
tate which  the  respondent  has  at  the  time  the 
divorce  is  granted.  The  provision  has  been 
the  same,  at  least  since  the  Digest  of  1798. 

It  has  long  been  the  practice  of  the  court  to 
award  alimony  in  the  form  in  which  it  was 
awarded  to  the  respondent.  Several  revisions 
of  the  statutes  have  been  made  since  the  prac- 
tice has  existed,  and  it  must  be  presumed  that 


the  construction  that  has  practically  been  given 
to  the  statute  met  the  approval  of  the  Qeneral 
Assembly,  or  the  statute  would  have  been 
changed.  It  is  too  late  now  to  question  the 
correctness  of  the  construction. 

Doubtless  the  court  supposed  that  the  words, 
"out  of  the  real  or  personal  estate  of  the  hus- 
band, or  out  of  both,"  contained  in  said  section 
9,  did  not  mean  simply  the  property  which  the 
husband  had  when  the  divorce  was  granted, 
but  would  extend  to  other  property  subse- 
quently acquired  by  him.  Some  such  con- 
struction was  necessary  as  a  matter  of  the 
simplest  justice,  for  otherwise  a  man  with  no 
present  property  would  not  be  subject  to  ali- 
mony, though  he  might  be  earning  thousands  of 
dollars  every  year  in  his  business  or  professioD. 
.  We  do  not  think  that  the  fact  that  the 
alimony  is  awarded  by  allowances  from  month 
to  month  constitutes  a  distinction  which  would 
entitle  us  to  reduce  the  alimony  at  this  Ute 
day,  no  power  to  modif v  the  award  being  re- 
served in  the  decree.  6i  course,  if  the  peti- 
tioner is  unable  to  pay  the  monthly  aUowanoes^ 
that  is  a  matter  which  may  be  considered  when 
the  respondent  calls  upon  the  court  to  enforce 
payment  of  them. 

Petition  dismissed. 


COLORADO  SUPREME  COURT. 


UNION  PACIFIC  R.  CO.,  Appl., 
v. 
DE  BUSK. 

(....Colo ) 

1.  FUlnff  an  answer  to  the  merits  waives  any 

objection  to  the  summons  or  to  the  Jurisdiction 
of  the  court  over  the  person  of  defendant. 

S.Testlmon'  ofwitnesses  as  to  the  spring- 
ing up  ox  a  fire  immediately  after  the  pass- 
Inff  of  a  train,  and  that  there  was  no  fire  before, 
and  no  other  apparent  oause  for  it,  is  suifleient 
to  warrant  an  inference  that  it  was  caused  by  the 
train. 

3.  The  Colorado  Aet  of  1874»  «t«».iHwg 
every  railroad  corporation  liable  for 
all  damages  by  fire  oaused  by  operatinir  the  road, 
is  not  unconstitutional,  but  is  merely  the  re-en- 
aotment,  protanto^  of  a  provision  of  the  ancient 
conmion  law. 

(March  h  1880.) 

APPEAL  by  defendant,  from  a  Judgment  of 
the  District  Court  of  Jefferson  County  in 
favor  of  plaintiff  in  an  action  to  recover  the 
value  of  certain  hay  alleged  to  have  been  set  on 
fire  and  burned  by  a  locomotive  operating  on 
defendant's  railroad.    Affirmed. 

Statement  by  Elliott,  J.: 

This  was  an  action  instituted  by  appellee, 
plaintiff  below,  against  appellant,  defendant 
below,  to  recover  the  value  of  a  quantity  of 
hay  of  which  plaintiff  claimed  to  be  the  owner, 
and  which  was  alleged  to  have  been  set  on  fire 
and  burned  by  the  operation  of  defendant's 

Note.— See  Knowlton  v.  N.  Y.  ft  N.  K  R.  Go.  1 L. 
B.A.e26w 
8  L.  R.  A. 


locomotive  and  cars  through  the  premises 
where  said  hay  was  beinff  put  up,  the  fire  be- 
ing communicated  from  tne  locomotive  to  the 
growing  grass  and  thence  to  the  hay. 

The  defendant  moved  to  quash  the  service 
of  the  summons  on  the  ground  that  one  Ai- 
mor,  upon  whom  the  same  was  served,  was  not 
an  sgeni  of  defendant  upon  whom  service 
could  be  legally  made,  supporting  said  motion 
by  affidavit.    This  motion  was  denied. 

The  defendant  then  filed  a  plea  in  abatement, 
praying  that  the  summons  and  return  thereon 
be  quashed  for  the  same  reasons  substantially 
as  set  forth  in  the  motion.  Upon  this  plea  is- 
sue was  joined  and  trial  had,  the  court  finding 
in  favor  of  the  plaintiff  and  holding  the  service 
sufficient.  The  defendant  then  filS  its  answer 
to  the  merits,  denying  specifically  several  alle- 
gations of  fact  in  said  complaint;  denying  that 
the  grass  or  hay  of  the  plaintiff  was  consumed, 
and  denying  ail  damages;  also  specifically  al- 
leging that  the  injury  or  damaee  was  not  caused 
in  any  way  or  manner  by  the  default  or  negli- 
gence of  the  defendant. 

Upon  plaintiff's  motion,  the  court  struck  oat 
of  the  answer  all  those  parts  which  alleged  that 
plaintiff  had  not  been  injured  or  damaged  in 
any  way  or  manner  through  the  default  or  neg- 
ligence of  the  defendant,  on  the  ground  that 
the  same  was  irrelevant,  redund^t,  immate- 
rial and  insufficient.  The  case  was  then  tried 
upon  its  merits. 

At  the  close  of  plaintiff's  testimony  the  de- 
fendant moved  for  nonsuit  on  the  ground  that 
the  court  had  not  acquired  jurisdiction;  that  the 
complaint  did  not  state  a  cause  of  action,  and 
that  there  was  no  evidence  connecting  the  de- 
fendant with  the  fire.  This  motion  was  de- 
nied. 
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No  further  evidence  beio^  offered,  the  court, 
at  the  request  of  plaintiff,  mstructed  the  jury 
to  the  effect  that  it  they  believed  from  the  evi- 
dence that  plaintiff  was  the  owner  of  the  hay, 
and  that  the  same  was  consumed  or  injured  by 
fire  caused  by  sparks  escaping  from  defendant  s 
locomotive,  as  charged  in  the  complaint,  then 
the  defendant  was  liable,  and  that  the  jury 
should  assess  his  damages  at  the  value  of  the 
hay  consumed.  The  defendant  requested  the 
court  to  instruct  the  jury  that  they  should  find 
a  verdict  in  favor  of  the  defendant,  unless  the^ 
believed  from  the  evidence  that  the  fire  testi- 
fied to  occurred  through  the  default  or  ne^li- 
SDce  of  defendant.  The  court  refused  to  ^nve 
is  instruction.  The  plaintiff  had  a  verdict, 
defendant's  motion  for  a  new  trial  was  over- 
ruled, and  judgment  was  entered.  The  defend- 
ant brings  this  appeal,  and  assigns  for  error 
the  several  ruling  of  the  court  as  above 
stated. 

Messn.  Teller  A  Orahood,  and  E.  R. 
French  for  appellant. 
Mr,  J.  W.  Homer  for  appellee. 

Elliott,  J.,  delivered  the  opinion  of  the 
court: 

The  early  decisions  in  this  State  have  been 
uniform  to  the  effect  that  by  a  general  volun- 
tary appearance  all  oblections  to  the  summons 
and  return  thereof,  ana  to  the  jurisdiction  of 
the  court  over  the  person  of  the  defendant  are 
waived;  and  that  the  filing  of  the  demurrer  or 
aoswer  to  the  complaint  constitutes  such  an  ap- 
pearance. Jonen  V.  Stevens,  1  Colo.  67;  Oreigh- 
louY,  Kerr,  1  Colo.  509;  Wyatt  v.  Freeman,  4 
Colo.  14;  Smith  V,  Arapahoe  Co.  District  Court, 
4  Colo.  285. 

The  Code  of  1877  contains  the  following  pro- 
visions, which  have  remained  unchanged  since 
that  date: 

"  Sec.  46.  From  the  time  of  the  service  of 
the  summons  in  a  civil  action,  the  court  shall 
be  deemed  to  have  acquired  jurisdiction  and  to 
have  control  of  all  subsequent  proceedings.  A 
voluntary  appearance  of  a  defendant  shall  be 
equivalent  to  personal  service  of  the  summons 
upon  hun." 

"Sec.  896.  A  defendant  shall  be  deemed  to 
appear  in  an  action  when  he  answers,  demurs 
or  gives  the  plaintiff  a  written  notice  of  his  ap- 
pearance." 

In  the  face  of  these  plain,  unqualified  pro- 
visions, the  dearth  of  recent  Colorado  authori- 
ties upon  the  subject  maybe  readily  accounted 
for. 

The  decision  in  Western  Union  Telegraph 
Company  v.  Conant,  11  Colo.  Ill,  in  no  way 
militates  against  the  foregoing  views.  In  that 
case  the  defendant  "  appeared  specially  "  and 
moved  to  quash  on  the  ground  that  the  sum- 
mons was  not  served  upon  the  proper  agent. 
The  motion  being  denied  the  defendant "  made 
DO  further  appearance,"  but  proceeded  by  cer- 
tiorari to  reverse  the  judgment  for  want  of  ju- 
risdiction. Tliere  was  no  general  appearance; 
the  merits  of  the  case  were  not  contested  in  the 
court  below. 

The  case  of  Lyman,  v.  Milton,  44  Cal.  680,  if 
in  conflict  with  the  foregoing,  cannot  be  ac- 
cepted as  authority.  In  that  case  it  seems  the 
ooort  refused  to  permit  a  special  appearance  on 
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behalf  of  an  infant  for  the  purpose  of  moving 
to  quash  a  defective  summons.  There  was  no 
sudi  refusal  in  this  case.  On  the  contrary, 
the  defendant  was  permitted  to  attempt,  first 
by  motion  and  then  by  plea,  to  quash  the  return 
of  the  writ. 

*  The  evidence  was  sufficient  to  warrant  the 
inference  that  the  fire  was  caused  by  the  de- 
fendant's passing  train,  as  alleged  in  the  com- 
plaint, several  witnesses  testifying  in  substance 
to  the  springing  up  of  the  fire  immediately  up- 
on the  passing  of  the  train,  and  that  there  was 
no  fire  on  the  premises  before,  and  no  other 
apparent  cause  for  the  fire.  From  the  nature 
and  circumstances  of  such  cases,  considerable 
latitude  must  be  allowed  in  the  introduction  of 
testimony  and  in  the  drawing  of  inferences  as 
to  the  orighi  of  the  fire.  1  Thomp.  Neg.  159; 
Union  Pac,  R.  Co,  v.  Jones,  9  Colo.  879; 
Butcher  v.  VaeA  Valley  dk  C.  L,  R,  Co,  67  Cal. 
518. 

By  the  ancient  common  law,  it  was  held  that 
a  person  in  whose  house  a  fire  oriirinated,  which 
afterwards  spread  to  his  neighbor's  property 
and  destroyed  it,  was  forced  to  make  good  the 
loss,  whether  the  person  in  whose  house  the  fire 
originated  was  negligent  in  respect  to  the  fire 
or  not;  and  subsequently  it  was  held  that  such 
person  would  be  responsible  for  fire  in  his  field 
as  well  as  in  his  house,  on  the  ground  that  a 
person  who  makes  a  fire  must  see  that  it  doea 
no  harm,  and  must  answer  the  damage  if  it 
does  any.    Sie  utere  tuout  alienum  non  ladas. 

As  late  as  1858,  in  the  English  Court  of  Ex- 
chequer, Bramwell,  B.,  used  the  following 
language  to  the  jury: 

*^[f,  to  serve  his  own  purposes,  a  man  does 
a  dangerous  thing,  whether  he  takes  precau- 
tions or  not,  and  mischief  ensues,  he  must  bear 
the  consequences;  that  runnine  engines  which 
cast  forth  sparks  is  a  thing  intnnsicallydan^r- 
ous,  and  that  if  a  railway  engine  is  used  which, 
in  spite  of  the  utmost  care  and  skill  on  the  part 
of  the  company  and  their  servants,  is  danger- 
ous, the  owners  must  pay  for  any  damage  oc- 
casioned thereby." 

But  in  1860  it  was  held,  on  an  appeal  of  the 
case  to  the  exchequer  chamber  (reversing  the 
court  of  exchequer),  that  a  railway  company  au- 
thorized by  the  Legislature  to  use  locomotive 
engines  is  not  responsible  for  damage  by  fire 
occasioned  by  sparks  emitted  there&om,  pro- 
vided it  has  taken  every  precaution  in  its  power 
and  adopted  every  means  which  science  can 
suggest  to  prevent  injury  from  fire,  and  is  not 
guilty  of  negligence  m  the  man^ment  of  the 
engine.  Vaughan  v.  Taff  Vale  K.  Co.  5  Hurlst 
&  N.  678.  See  1  Thomp.  Neg.  122  et  seq.  and 
notes. 

Colorado  having  adopted  the  common  law  of 
England,  so  far  as  applicable,  .etc.,  and  the 
Acts  of  the  British  Parliament  in  aid  thereof, 
etc.,  as  they  existed  prior  to  the  fourth  year  of 
James  the  First  (Laws  1861,  p.  85),  it  would 
seem  as  a  first  impression  that  our  statute  mak- 
ing railway  companies  unconditionally  respon- 
sible for  their  fires  is  not  a  change  of  the  law, ' 
but  declaratory  merely. 

But  for  some  reason,  perhaps  because  the 
common  law  in  reference  to  the  liability  for 
damages  caused  by  accidental  fires  was  not  con- 
sidered applicable  to  our  condition  as  a  new 
country,  the  uniform  current  of  decisions  in 
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America  has  been,  io  the  absence  of  statute,  to 
the  effect  that  negligence  or  misconduct  is  the 
gist  of  the  liability  of  railroad  companies  for 
injuries  caused  by  fire  escaping  from  their  en- 
gines; though  the  authorities  are  in  hopeless 
conflict  as  to  which  party  must  assume  the  bur- 
den of  proof  in  such  cases. 

Generally,  the  burden  of  proving  negligence 
rests  upon  the  party  alleging  it;  hence,  the 
rule  is  held  in  many  States  that  the  plaintiff 
must  offer  some  proof  tending  to  show  negli- 
gence on  the  part  of  the  railroad  company  and 
that  the  destruction  of  property  by  fire  does  not 
of  itself  raise  a  presumption  of  negligence.  It 
is  said  that  the  plaintiff  must  go  further,  and 
prove  some  positive  act  of  negli^rencc,  or  at 
feast  something  from  which  it  may  be  inferred; 
as,  the  defective  construction  of  the  engine,  the 
unusual  size  of  sparks,  the  improper  velocity  of 
the  train,  or  the  like. 

On  the  other  hand,  in  nearly,  if  not  quite,  as 
many  States,  the  rule  is  held  that  the  origin  of 
the  fire  being  proved  against  the  railroad  com- 
pany, the  burden  devolves  upon  the  company 
to  show  that  it  had  used  all  necessary  precau- 
tions to  avoid  doing  such  mischief. 

The  reasoning  in  support  of  the  latter  rule 
may  be  stated  thus:  since  the  railroad  company 
is  not  to  be  held  responsible  for  damages  occa- 
sioned by  fire  from  its  engines,  proviaedit  has 
not  been  guilty  of  negligence  in  the  manage- 
ment of  its  engine  ana  has  taken  every  precau- 
tion in  its  power  and  adopted  every  means 
which  science  can  suggest  to  prevent  injury 
from  fire,  therefore,  it  must  prove  these  affirm- 
ative acts  of  diligence  in  order  to  bring  itself 
within  the  terms  of  the  proviso. 

It  is  said  with  great  force  that  this  does  not 
require  the  company  to  prove  a  negative;  nor  is 
it  an  unreasonable  burden,  since  the  company 
is  presumably  possessed  of  the  necessary  infor- 
mation in  reganl  to  the  construction  and  work- 
ings of  its  engines,  and  can  readily  show,  if 
such  be  the  fact,  that  it  has  employed  careful 
and  competent  servants,  and  that  it  has  used 
the  most  improved  appliances  to  prevent  the 
escape  of  fire  from  its  engines;  while  a  partv 
liti<2:ating  against  a  railroad  company  can  hard- 
ly be  expected  to  have  the  means  of  showing 
whether,  in  the  construction  of  an  engine  or  in 
the  use  of  it  at  the  time  of  the  injury,  the  com- 
pany was  or  was  not  guiltv  of  negligence. 
Shearm.  &  Redf.  Neg.  §  338;  1  Tbomp.  Neg. 
p.  158;  8  Am.  &Eng.  R.  R.  Gas.  276. 

From  the  multitude  of  decisions  in  cases  of 
this  kind  it  appears  that  the  courts  have  been 
extremely  liberal  in  allowing  a  recovery  in 
favor  of  the  party  suffering  damage  caused  by 
fire  from  passing  trains.  Where  the  proof  of 
negligence  is  cast  upon  the  plaintiff,  slight  cir- 
cumstances have  been  held  sufficient  to  sustain 
the  burden.  The  origin  of  the  fire  has  ^ner- 
ally  been  held  sufficiently  established  by  infer- 
ences drawn  from  slight  circumstantial  evi- 
dence. 

Recoveries  have  been  allowed  where  the  dam- 
ages have  resulted  from  fires  indirectly  commu- 
nicated; and,  as  a  general  rule,  the  courts  have 
refused  to  restrict  the  recovery  to  those  cases 
where  the  fire  has  been  communicated  directly 
from  the  engine  to  the  property  injured.  Ha/rt 
V.  WesUrn  R,  Go,  18'Met.  99;  Pratt  y.  Atlan- 
tic <ft  St.  L.  R,  Co.  42  Maine,  579;  Lyman  v. 
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Boston  dh  W.  R.  Co.  4  Gush.  288;  PUree  v. 
W&rcester  <fe  N.  R.  Co.  106  Mass.  199. 

In  this  condition  of  the  law  as  announced  by 
the  decisions  of  the  courts,  it  is  not  surprisng 
that  some  of  the  States  have  80U|^ht  b^  legisla- 
tion to  further  regulate  the  liability  of  railroad 
companies  for  dama^  resulting  from  fires 
caused  by  the  opraiion  of  their  trains.  In 
1874  our  Territonal  Legislature  enacted  the  fol- 
lowing: 

"That  every  railroad  corporation  operating 
its  line  of  road  or  any  part  thereof  in  this  State, 
shall  be  liable  for  all  damages  by  fire  that  is  set 
out  or  caused  by  operating  any  such  line  of 
road  or  any  part  thereof,  and  such  damages 
may  be  recovered  by  the  party  damaged  by  the 
proper  action  in  any  court  of  competent  juris- 
diction."   Gen.  Stats.  Golo.  p.  812,  §  2798. 

Various  objections  have  .been  ur^sd  against 
the  constitutionality  of  Acts  of  this  Kind.  For 
example,  it  has  been  claimed: 

1.  That  they  are  the  means  of  depriving  a 
railroad  company  of  its  property  "without  due 
process  of  law." 

2.  That  they  deny  to  railroad  corporations 
"the  equal  protection  of  the  laws." 

8.  That  they  are  Acts  "impairing  the  obli- 
gations of  contracts." 

4.  That  they  interfere  with  the  powers  of 
Gongress  to  "regulate  commerce  among  the 
several  States." 

Let  us  consider  the  reasoning  of  some  of  the 
principal  authorities  relied  upon  as  denyinir,  as 
well  as  those  asserting,  the  constitutionality  of 
such  Acts. 

The  Legislature  of  Alabama  passed  an  Act 
providing  that  railroad  companies  in  that  State 
should  be  liable  for  all  damages  to  live  stock  or 
cattle  of  any  kind  caused  by  their  locomotive 
or  railroad  cars.  The  supreme  court  of  that 
State  expressed  its  opinion  in  respect  to  said 
Act  as  follows: 

"Due  process  of  law  implies  the  right  of  the 
person  affected  thereby  to  be  present  before  the 
tribunal  which  pronounces  judgment  upon  the 
question  of  life,  liberty  or  property,  in  its  most 
comprehensive  sense;  to  be  heard,  by  testimony 
or  otherwise,  and  to  have  the  right  of  contro- 
verting, by  proof,  every  material  fact  which 
bears  on  the  question  of  right  in  the  matter  in- 
volved. If  any  question  of  fact  or  liability  he 
conclusively  presumed  against  him,  this  is  not 
due  process  of  law  .  .  . 

"It  is  within  the  power  of  legislation  to  de- 
clare that  certain  'proofs  shall  be  prima  fade 
evidence  of  specified  facta  But  the  Legisla- 
ture could  not  constitutionally  ordain  that  such 
proof  should  be  conclusive  evidence  of  material 
facts  in  controversy.  The  first  is  a  mere  rule 
of  evidence.  The  last  has  been  characterized 
as  'a  confiscation  of  property*  .  .  . 

"The  statute  under  discussion  dispenses  with 
all  proof  of  the  most  material  element  of  the 
wrong  it  seeks  to  redress.  It  declares  that  the 
railroad  corporation  shall  make  reparation  for 
an  injury  inflicted  in  the  authoriased  prosecu- 
tion of  its  lawful  business,  without  a  semblance 
of  fault,  negligence,  or  want  of  skill  in  its  em- 
ployes; an  injury  which  no  human  prudence  or 
foresight  could  prevent;  and  yet  the  statute 
will  not  allow  the  railroad  to  exculpate  itself, 
by  proof  of  the  highest  qualifications  and  most 
watchful  vigilance.    This  falls  short  of  due 
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process  of  law. "    Zeigler  v.  8(nith  dk  North  Ala. 
R(h.S8  Ala.  599. 

The  opinion  of  tbe  Alabama  court  above  re- 
ferred to,  tbough  not  baaed  upon  a  statute  re- 
httng  to  damages  b^  fire,  is  nevertheless  an 
authority  bearing  legitimately  upon  the  ques- 
tion under  consideration.  Upon  careful  ex- 
amination, however,  we  cannot  follow  it;  we 
think  tbe  language  altogether  too  broad  and 
sweeping.  Such  reasoning  would  compel  us 
to  declare  certain  sections  of  the  Statute  of 
Frauds,  as  well  as  other  conclusive  presump- 
tions of  law,  unconstitutional. 

"  It  is  a  principle  of  the  common  law,"  says 
tbe  Iowa  Supreme  Court  in  an  opinion  herein- 
after cited,  **that  the  owner  of  vicious  domestic 
animals  shall  not  be  liable  for  the  injuries  thev 
inflict,  until  he  has  had  knowledge  of  their 
ricious  pTopensittes,  and  neglects  to  restrain 
tbem.  Tet  it  would  scarcely  be  claimed  that 
an  Act  of  the  Legislature  making  the  owner 
liable  for  such  injuries,  without  such  knowl- 
edge, would  be  unconstitutional.  That  would 
be  a  case  in  which  one  of  two  equally  innocent 
persons  must  suffer,  and  it  certainly  would  be 
as  competent  for  tbe  Legislature  to  declare  that 
the  loss  shall  be  borne  by  the  owner  of  the 
animal,  as  it  now  is  for  the  common  law  to 
visit  the  loss  on  the  person  injured." 

The  Constitution  of  California  provides  in 
substance  that  the  property  of  all  persons,  ex- 
cept railroad  and  other  quasi  public  corpora- 
tions, shall  be  assessed  for  taxation  at  the  value 
thereof  less  the  amount  of  any  mortgage  in- 
cumbrance thereon  ;  but  that  the  franchise, 
roadway,  roadbed,  rails  and  rolling  stock  of  all 
railroads  operated  in  more  than  one  county, 
shall  be  assessed  at  their  actual  value,  without 
deduction  for  any  mortgages  on  the  property. 
In  an  action  to  recover  the  taxes  from  a  rail- 
road corporation,  it  was  held  by  the  United 
States  Circuit  Court,  Field  and  Sawyer,  </7., 
that  nulroad  corporations  were  persons  within 
tbe  meaning  of  the  14th  Amendment  to  the 
Constitution  of  the  United  States,  and  that  the 
f opening  provision  of  the  Constitution  of  Cali- 
fornia was  in  conflict  with  said  amendment,  in 
that  it  deprived  railroad  corporations  of  '*tbe 
equal  protection  of  the  laws,"  by  imposing  up- 
on them  unequal  taxation.  San  Mateo  Do,  v. 
Souibem  Pac,  R,  Co.  8  Am.  &  Eng.  R.  R. 
Cas.  1, 18  Fed.  Kep.  145. 

In  determining  the  constitutionality  of  statutes 
it  must  be  borne  in  mind  that  every  Act  which 
has  received  the  sanction  of  the  General  As- 
sembly is  to  be  considered  constitutional  un- 
less the  contrary  appears  beyond  reasonable 
doubt.  The  precise  point  of  conflict  between 
tbe  statute  and  the  Constitution — state  or  nar 
tional— must  appear  plain,  palpable  and  inevit- 
able, or  else  the  Act  of  the  General  Assembly 
must  be  held  to  prevail. 

It  is  clear  that  the  State  of  California,  by  tbe 
provisions  of  the  Constitution  above  referred 
to,  expressly  discriminated  in  favor  of  private 
individuals  and  against  railroad  corporations  in 
the  matter  of  assessment  and  taxation,  and 
thus  attempted  to  deprive  railrmid  corpora- 
tions of  "the  equal  protection  of  the  laws" 
guaranteed  by  the  Constitution  of  the  United 
States;  there  could  be  no  doubt  as  to  the  mean- 
ing or  effect  of  the  California  Constitutfon  as 
to  that  particular  matter. 
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But  no  discrimination  was  either  expressed 
or  intended  in  favor  of  private  individuals 
or  against  railroad  corporations  by  our 
statute  making  them  liable  for  damages  by 
Are  caused  bv  the  operation  of  their  trains. 
The  object  of  the  statute  was  to  give  an  ade- 
quate remedy  to  those  who  should  suffer 
damages  from  fire  caused  by  the  operation 
of  locomotive  engines  by  tbe  dangerous 
agency  of  steam.  The  object  of  tbe  Act  was 
not  to  punish  railroad  corporations,  but  was  to 
declare  upon  whom  the  loss  must  fall  in  case 
damage  bv  Are  should  ensue  by  the  operations 
of  railroaas. 

In  the  Act  under  consideration  tbe  Legisla- 
ture evidently  used  the  words  "railroad  corpo- 
ration" In  their  popular  sense  as  denotinff  any 
party  engaged  in  the  operation  of  railroadR.  It 
was  a  matter  of  common  knowledge  then,  as 
it  has  been  ever  since,  and  is  now,  that  rail- 
roads were  eperated  only  through  the  agency 
of  corporations.  Hence,  there  was  in  fact  no 
chance  for  discrimination,  no  chance  to  deprive 
any  one  of  "the  equal  protection  of  the  law," 
by  declarinff  a  liability  against  "railroad  corpo- 
rations" only,  since  they  only  were  thus  en- 
gaged in  operating  railroads. 

We  have  seen  that  the  word  persons  was  held 
to  be  comprehensive  enough  to  include  corpo- 
rations, and  thus  the  Constitution  of  California 
was  declared  to  be  in  conflict  with  the  Consti- 
tution of  the  United  States.  In  passing  upon 
the  constitutionality  of  this  Act  of  our  Terri- 
torial Legislature,  we  think  the  words  railroad 
corporations  should  be  construed  and  all  should 
unhesitatingly  hold  them  to  mean  any  body, 
company  or  .association  of  persons,  whether 
technically  incorporated  or  not,  engaged  in  the 
operation  of  railroads. 

We  feel  bound  to  go  thus  far  in  construing 
the  language  of  the  Act:  first,  for  the  reason 
that  such  was  obviously  the  meaning  intended 
by  the  Legislature;  and  second,  to  avoid  the 
necessity  of  declaring  the  Act  unconstitutional. 
Whenever  a  word  or  phrase  of  an  Act  is  used 
in  more  senses  than  one,  that  sense  is  always  to 
be  preferred  which  will  sustain  and  jorive  effect 
to  the  Act,  rather  than  tbe  sense  which  would 
render  that  Act  unconstitutional  and  void. 

The  Legislature  of  Michigan  mnted  a  char- 
ter to  a  plank  road  company  siibject  to  altera- 
tion, amendment  or  repeal  after  thirty  years, 
but  not  before,  "unless  it  shall  be  made  to  ap- 
pear to  the  Legislature  that  there  has  been  a 
violation  of  the  provisions  of  this  Act."  In 
less  than  thirty  years  the  Legislature  passed  an 
Act  without  preamble  or  recital  to  repeal  the 
charter.  In  a  case  brought  to  test  tbe  validity 
of  the  repealing  Act,  Mr.  Justice  Cooley  used 
the  following  language: 

"The  charter  of  a  private  corporation  is  to  be 
regarded  as  a  contract,  whose  provisions  are 
binding  upon  the  State,  and  cannot  be  set  aside 
at  the  will  of  the  Legislature.  Such  a  charter 
is  a  law;  but  it  is  also  something  more  than  a 
law,  in  that  it  contains  stipulations  which  are 
terms  of  compact  between  the  State  as  tbe  one 
party,  and  the  corporators  as  the  other,  which 
neither  party  is  at  liberty  to  disregard  or  repu- 
diate, and  which  are  as  much  removed  from 
tbe  modifying  and  contro^ing  power  of  legisla- 
tion as  would  be  the  contract  of  private  parlies." 

The  opinion  of  Judge  Cooley,  holding  the 
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repealing  Act  uncoDstitutional,  was  not  based 
upon  the  proposition  that  additional  burdens  or 
liabilities  faaa  been  imposed  upon  the  corpora- 
tion by  a  subseauent  statute,  but  the  holding 
was  that  the  aetermination  of  the  question 
whether  or  not  the  company  had  violated  its 
barter  was  a  judicial  and  not  a  legislative 
Act,  and  that  the  company  had  a  right  to  a 
trial  before  its  charter  could  be  rightfully  for- 
feited. Flint  &i  F.  PI,  Bond  Co,  v.  WoodJiuU, 
25  Mich.  99. 

The  same  distinguished  jurist  and  eminent 
author,  in  his  work  on  Constitutional  Limita- 
tions, pp.  710-712,  5th  ed.  says: 

"The  occasions  to  consider  the  clause  of  the 
Constitution  of  the  United  States  which  forbids 
the  States  passing  any  laws  impairing  the  obli- 
gation of  contracts  have  been  frequent  and 
varied,  and  it  has  been  held  without  dissent 
that  this  clause  docs  not  so  far  remove  from 
state  control  the  rights  and  properties  which 
depend  for  their  existence  or  enforcement  upon 
contracts,  as  to  relieve  them  from  the  opera- 
tion of  such  general  regulations  for  the  good 
ffovemmtot  of  the  State  and  the  protection  of 
ttie  rights  of  individuals  as  may  be  deemed 
important  .  .  .  Although  these  charters  are  to 
be  regarded  as  contracts,  and  the  rights  as- 
sured by  them  are  inviolable,  it  does  not  follow 
that  these  rights  are  at  once,  by  force  of  the 
charter  contract,  removed  from  the  sphere  of 
state  regulation,  and  that  the  charter  implies 
an  undertaking,  on  the  part  of  the  State,  that 
in  the  same  way  in  which  their  exercise  is  per- 
missible at  first,  and  under  the  regulations  then 
existing,  and  those  only,  may  the  corporators 
continue  to  exercise  their  rights  while  the  arti- 
ficial existence  continues.  The  obligation  of 
the  contract  by  no  means  extends  so  far;  but, 
on  the  contrary,  the  rights  and  privileges  which 
came  into  existence  under  it  are  placed  upon 
the  same  footing  with  other  legal  rights  and 
privileges  of  the  citizen,  and  subject  in  like 
manner  to  proper  rules  for  their  due  regulation, 
protection  and  enjoyment." 

The  Statute  of  New  Hampshire  is  as  follows: 

"The  proprietor  of  every  railroad  shall  be 
liable  for  all  damages  which  shall  accrue  to 
any  person  or  properly  by  fire  or  steam  from 
any  locomotive  or  other  engine  on  such  road." 

In  an  action  brought  upon  this  statute  the 
objection  was  raised  that  it  interfered  with  the 
power  of  Congress  to  ''regulate  commerce 
among  the  several  States."  The  question  was 
elaborately  presented  in  the  briefs  of  counsel, 
but  the  supreme  court,  without  discussing  the 
question,  held  that  the  objection  could  not  be 
maintained — that  federal  authority  was  against 
it,  and  rendered  judgment  sustaming  the  stat- 
ute.    Smiih  V.  Boston  <fe  M,  R.  Co.  68  N.  H.  25. 

As  this  particular  point  has  not  been  urged 
in  the  case  at  bar,  we  shall  not  further  consider 
it  in  this  opinion. 

Maine  and  Massachusetts  have  statutes  simi- 
lar to  our  own,  which  have  been  upheld  by  a 
long  line  of  decisions. 

Chief  Justice  Shaw,  delivering  the  opinion 
of  the  court  in  Hart  v.  Western  E.  Go.  supra, 
used  the  following  language: 

"We  consider  this  to  be  a  statute  purely 
remedial,  and  not  penal.  Railroad  companies 
acquire  large  profits  by  their  business.  But 
their  business  is  of  such  a  nature  as  necessarily 
8  L.  R.  A. 


to  expose  the  property  of  others  to  danger;  and 
yet,  on  account  of  the  great  accommodatioii 
and  advantage  to  the  public,  companies  are 
authorized  by  law  to  maintain  them,  danger- 
ous though  they  are,  and  so  they  cannot  be  l^ 
farded  as  a  nuisance.  The  manifest  intent  and 
esign  of  this  statute,  we  think,  and  its  legsl 
effect,  upon  the  considerations  stated,  is  to  af- 
ford some  indemnity  against  this  risk  to  those* 
who  are  exposed  to  it,  and  to  throw  the  re- 
sponsibflity  upon  those  who  are  thusauthoiixed 
to  use  a  somewhat  dangerous  apparatus,  and 
who  realize  a  profit  from  it." 

In  1873  the  State  of  Iowa  adopted  a  statute 
almost  identical  with  our  own;  it  provided  that 
*'Any  corporation  operating  a  railway  shall  be 
liable  for  all  damages  by  fSe  that  is  set  out  or 
caused  by  the  operation  of  any  such  railway." 
etc.  In  an  action  brought  thereunder  the  de- 
fense was  made  that  the  Act  was  unconstitn- 
tional,  as  "impairing  the  obligations  of  cod- 
tracts."  Upon  this  defense  the  supreme  court 
said: 

"Any  legislation  which  deprives  the  defend- 
ant of  the  nght  to  operate  its  road  would  clearly 
be  an  infraction  of  contract,  and  unconstitu- 
tional. But  there  is  no  implied  contract  be- 
tween a  State  and  a  corporation  that  there  shall 
be  no  change  in  the  laws  existing  at  the  time  of 
the  incorporation  which  shall  render  the  use  of 
a  franchise  more  burdensome  or  less  lucrative, 
any  more  than  there  is  between  the  State  and 
an  individual  that  the  laws  existing  at  the  time 
of  the  acquisition  of  property  shalfremain  per- 
petually in  force.  An  individual  may  turn  all 
his  real  estate  into  money,  for  the  purpose  of 
making  loans  when  the  legal  rate  of  interat  is 
10  per  cent;  yet  there  can  be  no  doubt  that  a  Leg- 
islature could  afterwards  reduce  the  leral  rate 
to  6  per  cent,  thus  materially  lessening  his 
profits  and  affecting  the  value  of  his  property. 
And  the  same  thing  can  be  done  with  respect 
to  a  corporation  ...  It  took  its  cbailer  sub- 
ject to  the  general  laws,  and,  of  course,  sub- 
ject to  such  changes  as  might  be  rightfully  made 
in  such  laws.  The  Legislature,  surely,  did  not 
guarantee  to  the  corporation  that  there  should 
be  no  change  in  the  laws  ...  It  is  true  tbe 
generally  received  doctrine  is  that,  for  a  law- 
ful and  reasonably  careful  use  of  property,  tbe 
owner  shall  not  be  made  answerable  in  dam- 
ages. But  this  is  simply  a  principle  of  the 
common  law.  It  is  not  so  wrought  into  the  idea 
of  property,  nor  is  it  so  hedgra  about  by  the 
Constitution,  that  the  Legislature  may  not 
change  it  .  .  .  The  statute  simply  recognizw 
the  doctrine  that  the  use  of  a  locomotive  engine 
is  the  employment  of  a  dangerous  force;  that 
sometimes,  notwithstanding  the  exercise  of  tbe 
highest  care  and  diligence,  it  will  emit  sparks 
and  cause  destructive  conflagrations;  that 
when  this  occurs,  loss  must  fall  upon  one  of 
two  innocent  parties;  that  heretofore  that  loss 
has  been  borne  by  the  owner  of  the  property 
injured;  hereafter  it  shall  be  borne  by  tbe 
owner  of  the  property  causing  tbe  injuiy.'* 
Bodemacher  v.  Milwaukee  dt  St.  P.  A,  Oo- 
41  Iowa,  297. 

We  have  thus  noticed,  at  considerable  length, 
some  of  the  principal  decisions  bearing  upon 
the  question  of  the  constitutional  validity  of 
statutes  similar  to  our  own.  It  will  be  ohaintA 
that  the  decisions  relied  upon  as  denying  tbe 
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GODstitutionalty  of  such  Acts  lelate  to  statutes 
I       upon  subjects  other  than  damages  caused  by 
I       fire.    We  are  Dot  aware  that  the  supreme  court 
I       of  any  State  havuig  an  Act  like  that  of  ours  has 
I       declared  the  same  uuconstitutional.    We  come 
to  the  conclusiOD  that  such  statutes  are  not 
penal,  but  purely  remedial  in  their  nature;  that 
they  apply  to  corporations  which  obtained  their 
charters  before  as  well  as  since  their  passage; 
'       that  they  should  receive  from  the  courts  a  rea- 
sonable and  liberal  interpretation  and  construc- 
I       tion,  such  as  will  Justly  promote  their  object. 
By  many  courts  the  warrant  for  their  enact- 
ment is  ascribed  to  the  police  power  of  the 
State;  but  we  have  not  found  it  necessary  to  at- 
tempt aparticular  classification  in  order  to  sus- 
tain theu-  validity. 

Statutes  practically  identical  with  our  own 
were  pamed,  construed  and  upheld  by  the  decis- 
ions of  several  States  for  many  years  before 
ours  was  enacted;  and  we  see  no  reason  whv 
Colorado  should  take  the  lead  in  declaring  sucn 
Acts  unconstitutional.  Rosa  v.  Boston  A  W. 
S.  Co.  6  AUen,  90;  l^tt  v.  Atlantic  db  tit,  L. 
R.  Co.  42  Maine,  570;  Thtyrpe  v.  Rutland  di 
B.  R.  Co.  27  Vt.  140;  Denver  <fc  R.  0.  R.  Oo. 
T.  Hendenon,  10  Colo.  1. 

Undoubtedly  the  enforcement  of  such  Acts 
will  stimulate  railroad  companies  to  the  greatest 
diligence  to  prevent  fires  from  the  operation  of 
their  roads.  If  thev  are  found  to  bear  too  se- 
verely upon  railroad  companies,  the  Legislature 
may  be  relied  upon  to  give  relief  by  modifica- 
tion or  repeal. 


A  hundred  years  ago,  when  a  man's  house 
burned  without  any  negligence  on  his  part — a 
case  of  pure  accident — ^and  the  fire  caused  the 
burning  of  his  neighbor's  house,  it  was  deemed 
a  harsh  law  that  required  him  to  make  good  hia 
neighbor's  loss  as  well  as  to  bear  his  own;  and 
so  resort  was  had  to  Act  of  Parliament  to  rem- 
edy the  supposed  hardship.  14  Gkorge  in., 
chap.  78. 

The  adoption  of  the  statute  in  this  and  other 
States  making  railroad  companies  liable  for 
dama«;es  by  fire  caused  bv  the  operation  of 
their  locomotive  engines, is  but  there-enactment 
pro  tanto  of  the  ancient  common  law  for  the 
Detter  protection  of  property  exposed  to  such 
unusual  dangers.  Such  matters  are  peculiarly 
within  the  control  of  the  local  Legislatures; 
and  such  laws  may  be  enacted,  changed  or  re- 
pealed to  suit  the  varied  conditions  and  circum- 
stances of  the  people. 

Human  laws  at  best  are  largely  experimental, 
and  especially  in  all  free  States  we  may  expect 
freauent  changes  as  the  wants  and  necessities 
of  the  people  may  require,  or  as  their  experi- 
ence and  judgment  may  suf^gest. 

The  judgment  of  the  Dtstriet  Court  is  <tf- 


Helmt  Ch. ./.,  conciu'ring: 

I  concur  in  the  conclusion  that  the  statute 
under  consideration  is  not  obnoxious  to  the  con- 
stitutional objections  presented,  and  that  there- 
fore the  judgment  should  be  affirmed. 
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1-  A  atatute  provldinff  Ibr  the  prohibi- 
ttoBofthe  sale  of  imozieatiiig^  liquoni 

in  any  efStmty  by  vote  of  the  electors  does  not 
violate  the  constitutional  provision  as  to  due 
pncem  of  law. 

2.  A  Local  Option  Iaw  providing  for  the  pro- 
hibition of  the  sale  of  intoxicating  liquors  In 
oounties  by  rote  of  the  electors  is  not  beyond  the 
power  of  Oonijrress  in  places  over  which  it  has  ex- 
clusive power  of  legislation. 

^•  I7iid«r  UnitedStates  RevlMd  Statutes, 
i  1861»  ^Tinfl:  legialattve  power  to  a 
Territorj'  on  alTrightf ul  subjects  of  legislation 
not  inconsistent  with  the  Constitution  and  laws  of 
the  United  States,  a  Territorial  Legislature  may 
paai  a  Local  Option  Law. 

4.  The  provision  of  the  Revised  Statutes 
<»r  the  United  States  that  no  license 
shall  he  construed  to  authorise  any 
business  within  any  State  prohibited  by  the 
laws  thereof,  applies  to  a  Territory  as  well  as  to  a 
State  by  virtne  of  section  1  of  chapter  1,  title,  in- 
ternal Bevenut. 

&•  A  statute  providing^  far  local  option 
ae  to  the  sale  of  intoxicating^  liquors. 


Kon.— Local  Option  Laws,  see  State  v.  Judge  of 
Ctreult  Court,  1  L.  K.  A  M. 
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which  does  not  seek  to  confiscate,  destroy  or  pre- 
vent any  lawful  use  of  them  except  in  so  far  as  a 
depreciation  in  value  may  result  from  prohibiting 
the  sale,  is  not  unconstitutional  as  impairing  the 
rights  of  private  property. 

6.  The  prohihition  of  the  sale  of  intozicat- 
ingf  liquors*  being  a  matter  which  belongs  to 
the  poMoe  powers  of  the  government,  may  with 
propriety  be  left  to  each  county;  and  a  statute 
providing  for  local  option  in  this  respect  is  not  an 
unconstitutional  delegation  of  legislative  power. 

7.  The  Dakota  Local  Option  Iiaw  of  1 887» 
chapter  70»  is  not  invalid  for  failure  to 
provide  penalties,  because  in  terms  and  by  impli- 
cation it  contmues  the  former  penalties  in  force, 
and  provides  an  additional  remedy  for  the  re- 
straint of  the  sale  of  intoxicating  liquors  by  in- 
junction. 

8.  The  mere  fhilure  of  legislative  Jour- 
nals to  record  the  passagre  of  an  Act,  in 
the  absence  of  any  affirmative  record  that  it  did 
not  secure  the  concurrence  of  bpth  Houses,  is  not 
sufficient  to  show  that  the  Act  was  not  properly 
passed,  where  the  oertiflcate  of  the  presiding  offi- 
cer of  each  House  shows  that  it  was  regularly 
passed  by  that  body. 

(February  4, 1889.) 

HABEAS  CORPUS  by  one  charged  with 
violation   of  the  Local  Option  Law  and 
bound  over  to  await  the  action  of  the  grand 
jury,  to  regain  his  liberty.     Writ  dise?iarged. 
The  case  is  fully  stated  by  the  court 
Messrs.     Cyrus    Wellin^on,    M.    W. 
Greene  and  W.  E.  Dodi^  for  petitioner. 
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Teaipleion,  AUy- 


Messn.    Charles   F. 
Gen,,  C.  B.  Pratt  and 

respondeDt: 

The  statute  is  not  in  conflict  with  section  1926 
of  the  organic  Act  of  the  Territory,  nor  with 
the  14th  Amendment  to  the  Federal  Constitu- 
tion. It  is  a  mere  police  regulation,  and  does 
not  impair,  take,  damage  nor  destroy  private 
property  without  due  process  of  law  and  just 
compensation  to  the  owner. 

Mc  parte  JAfjin^  19  Tex.  App.  298;  &  parte 
Kenrudy,  28  Tex.  App.  77;  Aoof^  v.  Hawley,  8 
Mich.  880;  State  v.  Mugler,  29  Kan.  262;  Mv{f- 
ler  V.  Kan,  128  U.  8.  628  (81  L.  ed.  206);  Weil 
Y.  Cdlhaun,  26  Fed.  Rep.  866-872;  Tanner  v. 
AUiance,  29  Fed.  Rep.  196;  Ean.  v.  Bradley, 
26  Fed.  Rep.  289;  People  y.  Cipperly,  1  Cent. 
Rep.  804,  101 N.  Y.  684;  PaweUY,  Ckm,  6  Cent 
Rep.  890,  114  Pa.  266;  Menken  v.  Atlanta,  78 
Ga.  668. 

The  right  to  sell  intoxicating  liquors  so  far 
as  any  such  right  exists  is  not  one  of  the  rights 
growing  out  of  citizenship  of  the  United 
States. 

Bartemeyer  y.  lau>a,  86  U.  S.  18  Wall.  129 
<21  L.  ed.  929). 

Laws  cannot  be  declared  yoid  because  they 
are  opposed  to  natural  practice. 

Ber&MfY,  (/ReUly,  74  N.  T.  609-516. 

The  lenslatiye  power  of  the  Territory  ex- 
tends to  ful  rightful  subjects  of  legislation  not 
inconsistent  with  the  Constitution  and  laws  of 
the  United  States. 

Organic  Act,  §  1861. 

The  statute  in  question  does  not  conflict  with 
the  Revenue  Law. 

License  Tax  Cases,  72  U.  S.  6  WaU.  462  (18 
L.  ed.  497). 

The  Territorial  Legislatures  have  power 
"over  all  ordinary  subjects  of  legislation." 

OUntan  y.  Englebreekt,  80  U.  §.  18  WaU.  484 
(20  L.  ed.  669);  HtmnbuekU  y.  Toombe,  86  U.  8. 
18  Wall.  648  (21 L.  ed.  966);  Tenitoryy,  Scott, 
8  Dak.  867. 

The  14th  Amendment  does  not,  and  was  not 
intended  to,  impair  nor  affect  the  police  power 
of  a  State. 

Barbier  y.  Connolly,  118  U.  S.  27  (28  L.  ed. 


he  law  does  not  contravene  the  provisions 
of  section  1846  of  the.organic  Act.  The  valid- 
ity of  the  law  in  question  is  established  by  an 
overwhelming  weight  of  authorities. 

Blanding  v.  Burr,  18  Cal.  868;  People  v. 
I^aUy,  49  Cal.  478;  Oroeech  v.  State,  42  Ind. 
647;  QlotersviUe  v.  HotoeU,  70  N.  Y.  287;  Peo- 
pU  V.  Fire  Aeso.  of  PhUa,  92  N.  T.  811;  State 
V.  Wilcox,  46  Mo.  458;  Com.  v.  Bennett,  108 
Mass.  27;  C<nn.  v.  Dean,  110  Mass.  867;  Br- 
linger  v.  Boneau,  61  111.  94;  Guild  v.  Chicago, 
82  111.  478;  State  v.  Wilcox,  42  Conn.  864;  Boyd 
V.  Bryant,  86  Ark.  69;  StaU  v.  District  Court 
of  Hennepin  Co,  88  Minn.  285;  State  v.  Cook, 
24  Minn.  247;  State  v.  Noyee,  80  N.  H.  279; 
Bancroft  v.  Dumas,  21  Yt.  466;  State  v.  Parker, 
26  Yt.  857;  BuU  v.  Read,  18  Gratt.  78;  C<m, 
V.  Wdler,  14  Bush  (Ky.)  218,  29  Am.  Rep.  407; 
FeUy.  StaU,  42  Md.  71,  20  Am.  Rep.  88;  Sly- 
mer  v.  StaU,  62  Md.  287;  StaU  v.  Court  of 
Common  Pleas,  86  N.  J.  L.  73;  StaU  v.  O^I^eill, 
24  Wis.  149;  Smith  v.  Janeeville,  26  Wis.  291; 
HoUeyY,State,  14  Tex.  App.  606;  Cooley,  Const, 
lim.  6th  ed.  146-148;  LoMeApp,  72  Pa.  491; 
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PeopU  V.  Fleming,  10  Colo.  668;  Com,  v.  SSm- 
baU,  24  Pick.  869.  86  Am.  Dec.  887;  Tatumy. 
StaU  (Ga.)  8  S.  E.  Rep.  907;  StaU  v.  EtMry, 
98  N.  C.  768;  Schulherr  v.  Bordeaux,  64  Min. 
69;  StaU  V.  Pond,  12  West.  Rep.  868.  98  Mo. 
606. 

The  statute  is  not  obnoxious  to  the  criticism 
of  special  legislation.  The  Act  is  general  in  iu 
terms.  All  the  counties  in  the  Territory  may 
come  under  its  provisions. 

Groesch  v.  State,  42  Ind.  660;  StaUY.  Wilcox, 
46  Mo.  464;  Guild  y.  Chicago,  92  111.  478;  Baa- 
oroft  V.  Dumas,  21  Yt  462;  State  v.  Graham, 
16  Neb.  74;  Marmet  v.  StaU,  9  West.  Rep. 
449,  46  Ohio  8t.  68;  StaU  v.  Donomn  (Nev.) 
16  Pac.  Rep.  788;  ExparU  Lynn,  19  Tex.  App. 
298;  Boyd  v.  Bryant,  36  Ark.  69;  StaU  v.  Pond, 
12  West  Rep.  868,  98  Mo.  606. 

Tripp,  Ch.  J,,  delivered  the  opinion  of  the 
court: 

The  petitioner,  Patrick  McMahon,  was  ar- 
rested upon  coniplaint  before  a  Justice  of  the 
peace  of  Grand  Forks  County,  chargine  him 
with  selling  intoxicating  liquors  in  violation  of 
chapter  70,  Laws  1887-38,  known  as  the  "Lo- 
cal Option  Law." 

The  petitioner,  having  been  bound  over  to 
await  the  action  of  the  grand  Jury  of  that  coon- 
ty,«and  declining  to  give  bail,  was  committed 
to  the  Jail  of  said  Grand  Forks  County,  and  he 
sues  out  of  this  court  a  writ  of  habeas  corpus, 
directed  to  the  defendant,  O'Connor,  as  the  per- 
son having  him  in  custodv,  ailing  that  he  is 
unlawfully  restrained  of  bis  liberty,  in  thattbe 
statute  upon  which  this  offense  is  based  is  an- 
constitutional  and  void,  and  was  never  enacted 
by  the  Legislative  Assembly  of  the  Territory. 

No  question  is  raised  as  to  the  right  and 
power  of  the  court  to  determine  these  questiaos 
In  this  manner;  and,  as  the  proceeding  is  a 
friendly  one,  brought  as  a  test  case,  to  deter- 
mine at  an  early  day  and  in  a  speedy  manner 
the  legality  of  this  statute,  the  court  has  not 
seen  fit  to  examine  into,  and  will  not  passupoD, 
questions  other  than  those  mooted  at  the  argu- 
ment. 

The  plaintiff  in  this  proceeding  seeks  to  tt- 
tack  the  validity  of  chapter  70  of  the  Laws 
of  the  Legislative  Assembly,  passed  at  the  Sev- 
enteenth Session,  1887,  entitled  ''  An  Act  to 
Prohibit  the  Sale  of  Intoxicating  Liquors  bj 
Local  Option." 

By  the  provisions  of  the  Act  the  board  of 
county  commissioners  are  required  to  submit 
to  the  qualified  voters  of  any  countv,  at  any 
general  election,  the  question  of  prohibiting  tbe 
sale  of  intoxicating  liquors  whenever  one  third 
of  the  voters  of  said  county,  as  evidenced  by 
the  vote  cast  at  the  last  preceding  election,  pe- 
tition said  board  therefor;  and  if  a  majcnrit^  of 
the  votes  cast  at  such  election  shall  be  "  against 
the  sale,"  it  shall  be  unlawful  for  such  Board 
to  issue  or  grant  a  license  for  the  sale  of  intox- 
icating liquors  in  such  county. 

Section  5  of  this  Act  provides: 

Sec.  5.  In  addition  to  the  penalties  now  pre- 
scribed bv  law,  any  person  or  persons  who  may 
sell  any  intoxicating  liquors  without  a  license 
having  been  duly  granted,  as  provided  bjr  l^^^t 
or  where  the  license  is  granted  in  violation  of 
this  Act,  shall  be  restrained  from  so  doing  by 
proper  injunction  issued  by  the  court,  or  a 
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Judge  thereof;  and  any  person  may  secure  such 
mjunction,  and  may  use  the  name  of  the  coun- 
ty as  phiintiff  in  the  suit,  and  no  security  shall 
be  required;  and  the  district  attorney  of  such 
ooun^  shall  in  all  things  conduct  such  prose- 
cution." 

The  petitioner  contends — 

Firat.  That  the  Act  is  within  the  prohibition 
of  the  Constitution  of  the  United  States,  in  that 
be  is  deprived  of  his  property  wiUiout  due 
process  of  law; 

Second.  That  the  Act  is  in  violation  of  the 
organic  law  of  the  Territory  and  the  statutes  of 
the  United  States:  (a)  in  that  it  conflicts  with 
the  Revenue  Laws  of  the  United  States  granting 
licenses  to  sell  intoxicating  liquors;  (6)  In  that  it 
conflicts  with  the  section  of  the  Revised  Stat- 
utes of  the  United  States  which  prohibits  the 
Legislature  from  enacting  any  law  'impairing 
the  rights  of  private  property;"  {e)  in  that  it 
conflicts  with  the  statute  of  the  United  States 
prohibiting  local  or  special  legislation ;  (d)  in  that 
It  conflicts  with  the  statute  oi  the  United  Ststes 
by  delegating  the  legislative  power  conferred 
upon  the  Legislative  Assembly; 

TTdrd.  That  the  law  is  inoperative  and  can- 
not be  enforced,  for  the  reason  that  no  penal- 
ties or  punishments  are  prescribed  for  its  in- 
fraction or  disobedience; 

Fourth.  That  the  Act  was  never  passed  by 
the  Legislative  Assembly,  and  never  became  a 
law  of  the  Territory. 

We  will  consider  these  objections  in  the  or 
der  presented. 

It  was  contended  at  the  argument  that  this 
statute  was  within  the  prohibition  of  the  flrst 
action  of  the  Fourteenth  Amendment  to  the 
Constitution,  which  provides  that  no  State 
"shall  deprive  any  person  of  life,  libertv  or 
property  without  due  process  of  law,  nor  aeny 
to  any  person  within  its  jurisdiction  the  equal 
protection  of  the  laws." 

It  need  only  be  stated,  what  has  been  so  often 
decided,  that  the  flrst  amendments  of  the  Con- 
stitution were  limitations  upon  the  Government 
of  the  United  States,  aoa  upon  the  powers 
granted  by  the  Constitution  to  the  national  gov- 
ernment. But  the  14th  Amendment  was  in- 
tended to  be,  as  its  language  plainly  expresses, 
a  limitation  upon  the  Stat^  in  their  sovereign 
capacity.  This  section  can  therefore  be  of  Ht- 
tle  aid  in  determining  the  powers  of  the  Terri- 
torial Legislature. 

The  Territory  has  no  powers,  legislative, 
executive  or  judicial,  except  such  as  are  con- 
ferred upon  it  by  Act  of  Congress.  It  can  have 
over  a  given  subject  no  greater  powers  than 
Congress  itself  has,  and  such  powers  may  be  as 
limited  as  Congress  may  determine.    It  has  no 


powers  in  fact  except  such  as  are  expressly,  or 
by  fair  implication,  conferred  by  Congress  it- 
self.    The  sovereignty  of  the   Territory,    so 


called,  comes  from  Congress,  not  the  people. 
If  Congress  have  not  the  power  under  the  Con- 
stitution, it  can  confer  none  upon  the  Territory. 
As  has  been  aptly  stated,  the  Territory  is  '*  an 
outlying  provmce  of  the  national  government," 
spbject  to  its  direct  control  through  congres- 
sional le^slation,  or  its  indirect  control  through 
congressional  supervision  of  territorial  legisla- 
tion. That  this  national  sovereignty  over  the 
Territories  exists  has  never  been  aenied. 

Opon  what  particular  section  of  the  Nation- 
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al  Constitution  such  grant  of  power  is  based,, 
the  decisions  of  the  court  are  not  harmonious; 
but,  whether  it  comes  from  the  power  granted 
'*  to  make  all  needful  rules  and  regulaUons  re- 
specting the  Territory,"  etc.,  or  from  whatever 
clause  of  that  instrument  the  power  is  derived » 
it  is  sufl9cient  that  the  power  undoubtedly  ex- 
ists; and  it  must  follow  that  the  legislative  pow- 
er of  the  Territory  is  limited,  not  only  by  the 
powers  of  Congress  granted  by  the  Constitu- 
tion itself,  but  it  must  be  confined  to  the  pow- 
ers also  expressly  or  by  necessary  inference 
conferred  by  statute  of  Congress  upon  the  Leg- 
islative Assembly. 

(Governed  by  this  rule,  and  examining  the 
powers  conferred  upon  Congress  by  the  Con- 
stitution and  the  limitation  upon  such  powers 
prescribed  by  the  earlier  amendments,  we  find 
nearly  the  same  language  contained  in  the  6th 
Amendment  as  that  relied  upon  at  the  ar^ru- 
ment  and  contained  in  the  l4th  Amendment, 
to  wit:  that  "  No  person  shall  be  deprived  of 
life,  liberty  or  property  without  due  process  of 
law."  Is  this  law  open  to  the  objection  that 
this  defendant  is  deprived  of  his  liberty  "with- 
out due  process  of  law?" 

Without  stopping  to  discuss  the  phrase  "due 
process  of  law,'^  upon  which  so  much  learning 
has  been  expended  by  the  courts,  whose  rea- 
soning may  be  read  with  great  interest  and 
profit,  it  is  sufllcient  here  to  say  that  the  same 
clause,  in  substance,  will  be  found  in  the  Bill 
of  Rights  of  everv,  or  nearly  every.  State  in 
this  I^ion  in  which  the  constitutionality  of  this 
and  similar  Local  Option  Laws  has  been  sus- 
tained. 

To  say  by  this  court  that  this  law  is  in  con- 
fiict  with  such  provision  of  the  Constitution  is 
to  say  that  the  decisions  of  those  States  which 
deny  the  position  taken  by  counsel  here  are 
wrong,  and  should  be  overruled,  and  that  Con- 
gress itself  has  no  power  to  enact  such  a  law; 
for  if  Congress  has  attempted  to  grant  to  the 
Legislature  of  Dakota  a  power  it  could  not 
grant,  or  if  this  limitation  prohibits  the  exer- 
cise of  such  power  so  granted  by  Congress,  it 
is  because  it  has  not  such  power  itself,  or,  by 
such  limitation,  is  restrained  from  the  exercise 
of  such  power. 

The  power  to  make  laws  regulating  or  pro- 
hibiting the  sale  of  intoxicating  liquors  is  un- 
doubtedly within  the  police  powers  of  the  State 
or  Nation.  Whatever  doubt  may  once  have 
existed,  it  is  now  too  late  to  urge  that  these 
provisions  of  limitation  in  the  Constitution  have 
reference  to  or  affect  the  police  powers  of  the 
State  or  Nation.  Cooley,  Const.  Lim.  720,  au- 
thorities cited;  Oom.  V.  kendaU,  12  Cush.  414; 
Com.  V.  Clapp,  5  Gray,  97;  Santo  v.  State,  2 
Iowa,  202;  State  v.  Wheeier,  25  Conn.  290;  P^ 
pie  V.  HawUy,  8  Mich.  880;  Jones  v.  People,  14 
lU.  196;  State  v.  PreaeoU,  27  Vt.  194. 

It  was  questioned  after  the  adoption  of  the 
14th  Amendment  whether  its  broad  language 
was  not  intended  to  prevent  the  States  from 
seeking  refuge  under  its  police  powers  to  arbi- 
trarily prohibit  and  restrain  the  exercise  of  va- 
rious trades  and  employments  as  matters  of 
municipal  concern;  and  inBarbier  v.  Connolly, 
118  U.  S.  27  [28  L.  ed.  928],  acase  which  went 
up  from  San  Francisco,  Cal. ,  it  was  claimed  that 
under  this  Amendment  the  municipality  had  no 
power  to  prohibit  the  complainant  from  carry- 
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iDff  on  his  buslDess  of  a  public  laundiy,  in  a  cer- 
taiD  portion  of  the  city,  between  the  hours  of 
10  at  night  and  6  in  the  morning,  and  from  em- 
ploying persons  about  the  premises  having  in- 
fectious or  contagious  aiseases,  upon  the 
ground  both  that  the  ordinance  was  a  discrim- 
ination as  between  citizens  of  the  same  munic- 
ipality, and  that  it  deprived  the  petitioner  of 
the  right  to  labor  and  acquire  property.  The 
supreme  coiirt,  in  denying  both  these  proposi- 
tions, takes  occasion  to  say: 

'*But  neither  the  amendment,  broad  and 
comprehensive  as  it  is,  nor  any  other  amend- 
ment, was  designed  to  interfere  with  the  power 
of  the  8tate,sometimes  termed  its  'police  power,' 
to  prescribe  regulations  to  promote  the  health, 
peace,  morals,  education  and  good  order  of  the 
people,  and  to  legislate  so  as  to  increase  the  in- 
dustries of  the  State,  develop  its  resources,  and 
add  to  its  wealth  and  prosperity." 

It  may  then  be  safely  stated  that  this  law  is  not 
in  conflict  with  the  Constitution  of  the  United 
States,,  in  that  Congress  itself  would  not  have 
power  to  pass  such  a  law  to  be  enforced  in 
those  places  oyer  which  it  has  exclusive  pow- 
ers of  legislation,  or  in  that  the  limitations  of 
the  Constitution  prohibited  the  exercise  of  such 
power. 

And  the  next  question  for  our  consideration 
is.  Has  Congress  conferred  such  power  of  leg- 
islation upon  the  Legislative  Assembly  of  the 
Territory?  The  legislative  power  of  the  Ter- 
ritory is  conferred  by  section  1851,  Revised 
Statutes  United  States,  which  provides  tJbat 
•*  The  legislative  power  of  every  Territory  shall 
extend  to  all  rightful  subjects  of  legislation  not 
inconsistent  with  the  Constitution  and  laws  of 
the  United  States.''  This  grant  of  power  is  a 
broad  one.  "All  rightful  subjects  of  legisla- 
tion "  is  a  more  extensive  grant  of  legisJative 
power  than  will  be  found  given  to  legislative 
bodies  in  most  of  the  sovereign  States.  It  not 
only  gives  to  the  Legislature  the  right  to  legis- 
late upon  all  rightful  subjects  of  legislation, 
but  it  gives  to  the  Legislature  in  the  first  in- 
stance the  power  of  determining  what  are  right- 
ful subjects  of  legislation;  and  in  the  exercise 
of  such  power  the  Legislature  has  determined 
that  the  prohibition  of  the  sale  of  intoxicating 
liquors  by  local  option  is  a  rightful  subject  of 
legislation.  Is  it  a  rightful  subject  of  legisla- 
tion? If  it  is,  then  the  Congress  conferred  up- 
on the  Lc^slative  Assembly  such  power,  unless 
the  exercise  of  such  power  is  in  conflict  wiUi 
the  Constitution  or  some  statute  of  the  United 
States.  The  question  of  whether  it  is  rightful 
or  not  is  not  to  be  determined  by  the  expedien- 
cy or  propriety  of  such  legislation,  for  no  two 
Legislatures  might  agree  upon  the  question  of 
whether  such  a  law  was  or  was  not  suited  and 
adapted  to  the  needs,  habits  or  education  of  the 
people. 

The  term  "rightful"  has  more  the  signifi- 
cance of  "lawful,"  and  the  clause  must  m  in- 
terpreted to  mean  that  Congress  grants  to  the 
Territorial  Legislative  Assembl;^  all  the  powers 
necessary  to  be  exercised  by  it  in  the  establish- 
ment of  a  temporary  sovereign  government. 
There  are  certain  powers  it  cannot  grant,  such 
as  the  right  to  com  monev,  to  regulate  com- 
merce, to  pass  bankrupt  laws,  etc.,  for  such 
powers  can  be  exercised  by  Congress  alone; 
but  all  necessary  powers  of  municipal  govem- 
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ment  must  have  been  and  were  intended  to  he 
granted  bv  the  clause.  Congress,  in  the  exer- 
cise of  this  power,  early  created  local  self  gov- 
ernments out  of  its  "outlying territory,"  denom- 
inated "territorial  governments,"  a  name  not 
found  in  the  Constitution  itself;  and  it  gave  to 
these  governments  the  usuiQ  executive,  legis- 
lative and  judicial  powers. 

The  organic  Acts  of  the  several  Territories 
from  the  earliest  history  of  the  country  have 
been  of  the  same  general  character.  They  are 
framed  after  and  founded  upon  the  Constitution 
of  the  United  States  itself,  and  are  singularly 
like  the  early  State  Constitutions;  and  the  di- 
vision into  and  the  separation  of  the  three  great 
departments,  and  the  grants  of  powers  thereto, 
are  much  the  same  in  character  and  dtstribu- 
tion.  The  intention  of  Congress  to  form  a 
government  is  in  terms  expr^ised  in  the  first 
section  of  our  organic  Act,  where,  after  giving 
the  boundaries  of  the  proposed  Territory,  it 
concludes  with  the  wonb,  "is  organized  into  a 
temporary  government  by  the  name  of  the 
'Territory  of  Dakota.' " 

It  has  sometimes  been  said  that  the  Territory 
is  an  "embryo  State;"  and  while  the  Con^:res8 
has  never  surrendered  its  right  of  supervision 
over  the  legislation  of  the  Territory,  yet  such 
power  of  Congress  has  been  very  rarely  exer- 
cised in  most  of  the  Territories,  and  never, 
perhaps,  in  the  history  of  this  Territory,  except 
upon  direct  application  of  her  citizens  to  snp- 
pff  some  omissions  or  to  relieve  from  some  in- 
advertence  of  territorial  legislation  during  the 
recess  of  the  Territorial  Asisembly;  so  that,  in 
organizing  the  "temporary  government,"  Con- 
gress intended  such  government  to  have  and 
exercise  all  the  attributes  of  sovereignty  "tem- 
porarily," subject  only  to  such  supervision  as 
the  Congress  shaU  choose  from  time  to  time  to 
exercise  over  it. 

With  this  residuum  of  power  remaining  in 
Congress,  dormant,  except  when  expressly  ex- 
erci^,  the  government  of  the  Territory  is  sov- 
ereign in  each  department,  and  its  organic  law 
is  to  be  construed  as  its  Constitution,  either  b 
the  light  of  a.grant  or  a  limitation  of  power. 
Perhaps,  as  to  some  portions,  it  is  to  have  the 
former,  and  as  to  others,  it  is  to  have  the  latter,  , 
construction. 

In  HxyrntyutkU  v.  Toomb%,  85  U.  S.  18  Wall 
655  [21  L.  ed.  967],  Jvdgt  Bradley,  in  speaking 
of  territorial  govemmants,  says:  "Asa  general 
thing,  subject  to  the  general  scnemeof  local  gov- 
ernment chalked  out  by  the  organic  Act,  and 
such  special  provisions  as  are  contained  therein, 
the  local  Legislature  has  been  intrusted  with  the 
enactment  of  the  entire  system  of  municipal 
law,  subject,  also,  however,  to  the  right  of 
Congress  to  revise,  alter  and  revoke  at  its  disr 
cretion.  The  powers  thus  exercised  by  the 
Territorial  Legislatures  are  nearly  as  extensive 
as  those  exercised  by  any  State  lic^slature." 

And  in  Clinton  v.  Engldyrecht,  Chief  Juttkf 
Chase,  upon  the  same  subject,  says: 

"The  tiieory  upon  which  the  various  govern- 
ments for  portions  of  the  territory  of  the  United 
States  have  been  organized  has  ever  been  that 
of  leaving  to  the  inhabitants  all  the  powers  of 
self  government  consistent  with  the  supremlicy 
and  supervision  of  national  authority,  and  with 
certain  fundamental  principles  cstaDlisbed  by 
Congress."  80  U.  S.  18  Waif  441  [20  L,cd.  660]. 
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The  Legislatures  of  all  the  Territories,  under 
organic  Acts  almost  like  our  own,  have  exer- 
ciwd  and  granted  to  public  corporations  to  ex- 
ercise the  right  of  eminent  domain,  one  of  the 
highest  prerogatives  of  sovereignty,  and  this 
not  only  with  the  silent  acquiescence  of  Con- 
gress  and  the  people,  but  by  the  solemn  adju- 
dication of  the  courts.  Swan  v.  WiUiatns,  2 
Mich.  427. 

It  is  too  late  now  for  the  courts  to  hold  that 
the  territory  is  other  than  a  temporary  sover- 
eign government— temporary  in  that  its  or- 
ganic laws  and  its  very  existence  are  subject 
to  the  paramount  will  of  Congress,  its  creator; 
sovereign,  in  that  its  executive,  legislative,  and 
judicial  powers  are  unlimited  except  by  the 
Icrms  of  the  Constitution  or  its  organic  law.- 
When  Congress  created  the  temporary  sover- 
eign government  of  the  Territory,  it  intended 
lo  confer  upon  it  such  legislative  powers  as  are 
ofloally  exercised  by  sovereign  States.  Police 
powers  are  among  the  more  common  powers 
exercised  by  the  sovereign  States. 

Mr.  Cooley  defines  police  powers  to  be: 
"The  police  of  a  State,  in  a  comprehensive 
sense,  embraces  its  whole  system  of  internal 
regulation  by  which  the  State  seeks  not  only 
to  preserve  the  public  order,  and  to  prevent 
offenses  against  the  State,  but  also  to  establish, 
for  the  intercourse  of  citizens  with  citizens, 
those  rules  of  good  manners  and  good  neigh- 
borhood which  are  calculated  to  prevent  a  con- 
flict of  rights,  and  to  insure  to  each  the  unin- 
terrupted enjoyment  of  his  own  so  far  as  is 
reasonably  consistent  with  a  like  enjoyment  of 
ri^ts  by  others."    Cooley.  Const.  Lim.  706. 

Blackstone  defines  it  to  be  (4  Bl  Com.  162) 
"the  due  regulation  and  domestic  order  of  the 
Kingdom,  whereby  the  individuals  of  the  State, 
like  memtx^rs  of  a  well  governed  family,  are 
bound  to  conform  their  general  behavior  to  the 
rales  of  propriety,  go^  neighborhood,  and 
good  manners;  and  to  be  decent,  industrious 
and  inoffensive  in  their  respective  stations." 

Jeremy  Bentham  has  this  definition :  ' '  Police 
is  in  general  a  system  of  precaution,  either  for 
the  prevention  of  crimes  or  of  calamities.  Its 
bosmess  may  be  distributed  into  eight  differ- 
ent branches:  (1)  police  for  the  prevention  of 
offenses;  (2)  police  for  the  prevention  of  calam- 
ities; (3)  police  for  the  prevention  of  endemic 
diseases;  (4)  police  of  charity;  (5)  police  of  in- 
terior communications:  (6)  police  of  public 
amusements;  (7)  police  for  recent  intelligence; 
(8)  police  for  registration."  Bentham's  Works, 
pt  9,  p.  157. 

Chief  Justice  Shaw  says:  "The  power  we 
allode  to  is  rather  the  police  power,  the  power 
vested  in  the  Legislature  by  the  Constitution 
to  make,  ordain  and  establish  all  manner  of 
wholesome  and  reasonable  laws,  statutes  and 
ordinances,  either  with  penalties  or  without, 
not  repugnant  to  the  Constitution,  as  they  shall 
judge  to  be  for  the  good  and  welfare  of  the 
Commonwealth,  and  of  the  subjects  of  the 
same.  It  is  much  easier  to  perceive  and  real- 
ize the  existence  and  sources  of  this  power  than 
to  mark  its  boundanes,  or  prescribe  limits  to 
its  exercise. "    Cooley,  Const.  Lim.  707, 708. 

Jndffe  Redfield  says:  ''This  police  power  of 
the  State  extends  to  the  protection  of  the  lives, 
fiaibs,  health,  comfort  and  quiet  of  all  persons, 
«nd  the  protection  of  all  property  within  the 


State.  According  to  the  maxim  '  8ie  uiere  tuo 
titalienum  non  Uedaa/  which  being  of  universal 
application,  it  must,  of  course,  be  within  the 
range  of  legislative  action  to  define  the  mode 
and  manner  in  which  everyone  may  so  use  his 
own  as  not  to  injure  others  .  .  .  There  is  also 
the  general  police  power  of  the  State,  by  which 
persons  and  property  are  subjected  to  all  kinds 
of  restraints  and  burdens,  in  order  to  secure 
the  general  comfort,  health  and  prosperity  of 
the  State;  of  the  perfect  right  in  the  Legislat- 
ure to  do  which  no  question  ever  was,  or,  upon 
acknowledged  general  principles,  ever  can  be. 
made,  so  far  as  natural  persons  are  concerned." 
Thorpe  v.  Rutland  dt  B,  It.  Co,  27  Vt.  149. 

The  power  to  prohibit  the  sale  of  intoxicat- 
ing liquors  not  only  comes  within  these  defini- 
tions, but  it  has  been  frequently  so  held  by  the 
courts. 

Mr.  Cooley  says:  "In  the  American  consti- 
tutional system  the  power  to  establish  the  or- 
dinary regulations  of  police  has  been  left  with 
the  individual  States;  and  it  cannot  be  taken 
from  them,  either  wholly  or  in  part,  and  exer- 
cised under  legislation  of  Congress.  Neither 
can  the  national  government,  through  any  of 
its  departments  or  officers,  assume  any  supers 
vision  of  the  police  regulations  of  the  States. 
All  that  the  feaeral  authority  can  do  is  to  see 
that  the  States  do  not,  under  cover  of  this 
power,  invade  the  sphere  of  national  sovereign- 
ty, obstruct  or  impede  the  exercise  of  any  au- 
thority which  the  Constitution  has  confided  to 
the  nation,  or  deprive  any  citizen  of  rights 

guaranteed  by  the  Federal  Constitution." 
ooley.  Const.  Lim.  708,  709. 
The  very  theory  upon  which  our  system  of 
government  is  based,  of  allowing  each  locality  • 
to  Govern  its  municipal  affairs  in  its  own  way, 
and  that  the  Congress  shall  legislate  upon  af- 
fairs pertaining  to  the  good  of  the  whole  peo- 
ple, made  it  necessary  that  the  people  of  the 
Territories  should  have  a  local  government; 
and  its  matters  of  police  were  among  the  first 
and  necessary  powers  committed  to  such  local 
government.  If,  then,  the  power  of  local  op- 
tion pertains  to  the  police,  it  is  a  rightful  sub- 
ject of  legislation,  and  the  power  to  make  such 
law  was  given  by  the  organic  Act;  but,  irre- 
spective of  such  logical  conclusion,  to  which 
we  must  arrive,  it  would  be  a  bold  and  back- 
ward step  for  the  court  to  say,  in  the  face  of 
modem  legislation  upheld  by  the  highest  courts 
of  the  States  and  of  the  Nation,  that  local  option 
in  matters  of  intoxicating  liquors  is  not  a 
"rightful  subject  of  legislation." 

Would  not  the  general  conclusion  be  a  most 
just  and  natural  one,  that  the  exercise  of  such 
a  power,  which,  in  the  States  under  a  general 
grant  of  power  or  exercise  of  power  no  broader 
or  more  general  in  character  than  our  own,  has 
been  fdmost  uniformly  sustained  by  their  high- 
est courts,  and  more  recently  by  the  Supreme 
Court  of  the  United  States,  is  not  in  confiict 
with  constitutional  powers?  Would  we  not,  I 
repeat,  more  naturally  conclude  that  Congress, 
with  such  legislative  and  such  judicial  deter- 
minations before  it,  in  granting  to  the  Territor- 
ial Legislature  the  power  over  all  "  rightful 
subjects  of  legislation,"  intended  it  to  have  the 
right  to  exercise  all  such  powers  as  were  usual- 
ly exercised  by  other  legislative  bodies  under 
similar  grants  of  sovereign  power?    That  Con- 
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gTe88  had  the  power  to  grant,  and  that  it  did 
grant,  such  power  to  the  Territorial  Aeaemhly, 
we  have  no  doubt;  and  the  Legislature  has  full 
power  to  exercise  such  power  unless  it  is  pro- 
hibited by  some  other  or  later  Act  of  Congress 
itself. 

It  is  contended  that  the  Act  is  in  conflict  with 
the  Revenue  Ijaws  of  the  United  States  grant- 
ing license  to  sell  intoxicating  liquors.  This 
question  is  determined  by  the  license  cases 
found,  eo  nomine,  McQuire  v.  Com,  70  U.  8.  8 
Wall.  887  [18  L.  ed.  2261;  and  Licence  Tax 
Cases,  72  U.  8.  5  Wall.  462  [18  L.  ed.  497],  in 
which  the  supreme  court  holds  that  these  laws 
are  enacted  for  revenue  merely,  and  that, 
whether  the  tax  be  collected  under  the  form  of 
a  tax  or  license,  it  is  in  fact  a  tax,  and  not  a 
license  or  permission  to  perform  the  act. 

In  the  case  last  above  cited,  the  court  says: 
"  The  granting  of  a  license,  therefore,  must  be 
regarded  as  nothing  more  than  a  mere  form  of 
imposing  a  tax,  and  of  implying  nothing  ex- 
cept that  the  licensee  shall  be  subject  to  no  pen- 
alties under  national  law  if  he  pays  it  .  .  . 
But,  as  we  have  already  said,  these  licenses 
give  no  authority.  They  are  mere  receipts  for 
taxes." 

But  it  is  contended  that  the  Sutute  of  1864, 
which  in  terms  provided  *'  that  no  license  pro- 
vided for  in  the  Act  should  be  construed  to  au- 
thorize any  business  within  any  State  or  Ter- 
ritory prohibited  by  the  laws  thereof,"  was 
amended  by  the  Revision  of  1878,  by  leaving 
out  the  word  Territory,  thereby  intending  to 
give  the  construction  that  in  the  Territories  the 
Acts  should  give  a  license.  Whatever  of  force 
there  might  have  been  to  this  argument,  an  ex- 
amination of  the  entire  title  on  revenue,  in 
which  this  section  occurs,  reveals  the  fact  that 
the  word  State  is  made  to  include  Territory, 

The  first  section  of  chapter  1,  title  "Internal 
Revenue,"  Revised  Statutes  United  States,  pro- 
vides that  "  the  word  State,  when  used  in  this 
title,  shall  be  construed  to  include  the  Territo- 
ries and  the  District  of  Columbia  where  such 
construction  is  necessary  tocanjout  these  pro- 
visions." And  an  inspection  of  the  entire  title 
shows  that  the  word  State  is  used  throughout 
the  chapter  to  include  ''Territory,"  as  in  section 
8200,  where  it  is  provided  that  the  collector 
mav  seize  lands  of  a  delinquent  in  "  any  State," 
and  in  section  8211,  where  the  Secretary  of  the 
Treasury  is  authorized  to  designate  United 
States  depositories  in  ''  any  State,"  etc. 

The  objection  is  equally  untenable  that  the 
Act  "impairs  the  rights  of  private  property." 

The  Act  contemplates  nothing  beyond  the 
prohibition  of  the  sale  of  intoxicating  liquors, 
it  does  not  seek  to  confiscate,de8troy  or  prevent 
any  lawful  use  of  intoxicating  liquors,  or  to 
lespen  the  value  of  such  property,  or  of  other 

Sroperty  used  in  or  about  the  sale  of  such 
quors,  except  in  so  far  as  a  depreciation  in 
value  may  result  from  the  prohibition  of  the 
sale.  Such  impairing  of  the  riehts  of  private 
property  must  always  more  or  less  result  from 
the  enforcement  of  police  regulations. 

The  exercise  of  the  police  power  which 
establishes  fire  limits,  regulates  markets,  con- 
trols gunpowder  and  combustible  materials, 
fixes  the  speed  of  trains  and  vehicles,  estab- 
lishes stands  for  hackney  coaches,  prohibits  cat- 
tle from  running  at  large,  and  otherwise  inter- 
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feres  with  the  use  of  private  property  for  the 
public  good,  in  a  similar  way  impairs  the  rigbt» 
of  private  property.  **The  riiht  of  private 
property  "  is  always  subject  to  the  fundament- 
al law  that  ''No  man  may  so  use  his  ownprop- 
erUr  as  to  injure  another. 

Upon  this  fundamental  principle  rests  the 
whole  police  power  of  our  government;  and 
whether  the  use  of  private  property  in  a  par- 
ticular manner  does  injure  another  is  the  test 
of  every  police  regulation.  But  this  is  not  a 
question  for  the  courts  where  the  legislatioD  is 
honestly  and  fairly  what  it  i>urports  to  be.  It 
is  properly  an  exercise  of  legislative  power,  and 
thouffh  the  courts  might  differ  materially  from 
the  Legislature  as  to  the  wisdom  or  the  pro- 
priety of  the  le^slation,  and  even  whether  in 
fact  the  exercise  of  one's  right  in  private  prop- 
erty did  result  in  public  injury — whether  cer- 
tain foods  were  unwholesome;  whether  certain 
drinks  were  deleterious;  or  whether  ceitaic 
materials  and  compositions  were  dangerous- 
vet  the  determination  of  such  questions  is  for 
the  Legislature,  and  not  for  the  Judiciary,  and 
its  decision  is  binding  on  the  courts,  except  in 
cases  where,  under  guise  of  the  exercise  ot  po- 
lice power,  the  Le^lature  has  wrongfully  im- 
paired private  rigntM;  so  that  as  long  as  the 
courts  can  say  the  Legislative  Act  provides 
only  for  the  exercise  of  police  power,  so  long 
are  they  bound  to  uphold  the  validity  of  such 
Act,  and  to  say  it  does'  not  "impair  private 
rights." 

It  was  upon  this  ground  the  case  of  Muj^ 
V.  Kansas  was  so  strongly  contested  in  the  Su- 
preme Court  of  the  United  States.  128  U.  8. 
628  [81  L.  ed.  205].  Counsel  for  Mugler  cod- 
tended  that  the  Kansas  Act,  in  prohibiting  the 
manufacture  of  intoxicating  liouors,  impaired 
private  rights;  that  a  private  indivdual  had  the 
right  to  manufacture  beer  for  his  own  use;  that 
he  was  not  thereby  using  his  own  property  ta 
the  injurv  of  others.  It  was  conceded  hy  coun- 
sel that  the  State  had  the  power  to  prohibit  the 
sales  of  intoxicating  liquor,  and  to  prohibit  the 
manufacture  for  sale,  but  that  it  had  no  right 
or  power  to  prohibit  its  entire  manufacture: 
that  "The  doctrines  of  the  commune  give  to 
the  State  the  right  to  control  the  tastes,  appe- 
tites, and  habits  of  the  citizens.  His  dress, 
food,  drink,  domestic  relations,  are  controlled 
and  regulated  by  the  State.  'The  State  is 
everything,  the  individual  nothing.'  In  order 
to  make  him  a  useful  citizen  and  taxpayer,  the 
State  exercises  a  surveillance  over  all  that  he  ts 
and  has."  That,  "  on  the  other  hand,  oar  sys- 
tem of  government,  based  upon  the  individusl- 
ity  and  intelligence  of  the  people,  does  not 
claim  to  control  the  citizen,  except  as  to  his 
conduct  to  others,  leaving  him  the  sole  judge 
as  to  all  that  only  affects  himself." 

But  the  court,  in  answer  to  this  argument, 
says:  "  It  will  be  observed  that  the  propositioo, 
and  the  argument  made  in  support  of  it,  equtllv 
concede  that  the  right  to  manufacture  drink 
for  one's  personal  use  is  subject  to  the  condi- 
tion that  such  manufacture  does  not  endanger 
or  affect  the  rights  of  others.  If  such  manufact- 
ure does  prejudicially  affect  the  rights  and  in- 
terests of  the  community,  it  follows,  from  the 
very  premises  stated,  that  society  has  the  power 
to  protect  itself,  by  legislation,  against  the  in- 
junous  consequences  of  that  business.    Sa  was 
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said  in  Munn  v.  lUin^,  94  U.  S.  118,  124  (24 
L.  ed.  77,  88],  while  power  does  not  exist  with 
Uie  whole  people  to  control  rights  that  are 
purely  and  exclusively  private,  government 
mav  require  'each  citiasen  to  so  conduct  himself, 
ana  so  use  his  own  property,  as  not  unneces- 
sarily to  injure  another.  But  by  whom,  or  by 
what  authority,  is  it  to  be  determined  whether 
the  manufacture  of  particular  articles  of  drinlc, 
either  for  general  tise  or  for  the  personal  use  of 
the  maker,  will  injuriously  affect  the  public? 
Power  to  determine  such  questions  so  as  to  bind 
all  must  exist  somewhere,  else  society  will  be 
at  the  mercy  of  the  few,  who,  regaruing  only 
their  own  appetites  or  passions,  may  be  willing 
to  imperil  the  pi  ace  and  security  of  the  many, 
provided  onlv  they  are  permitted  to  do  as  they 
please.  Under  our  system  that  power  is  lodged 
with  the  legislative  branch  of  the  government. 
It  belongs  to  that  department  to  exert  what  are 
known  as  the  police  powers  of  the  State,  and 
to  determine,  primarily,  what  measures  are  ap- 
propriate or  needful  for  the  protection  of  the 
public  morals,  the  public  health,  or  the  public 
safety  ...  If,  therefore,  a  State  deems  the  ab- 
solute prohibition  of  the  manufacture  and  sale 
within  her  limits  of  intoxicating  liquors  for 
other  than  medical,  scientific  and  manufactur- 
ing purposes,  to  be  necessary  to  the  peace  and 
security  of  society,  the  courts  cannot,  without 
usurping  l^slati ve  functions,  override  the  will 
of  the  people  as  thus  expressed  by  their  diosen 
representatives.  They  have  nothme  to  do  with 
the  mere  policy  of  legishition.  Indeed,  it  is  a 
fundamental  principle  in  our  institutions,  in- 
dispensable to  the  preservation  of  public  lib- 
erty, that  one  of  the  separate  departments  of 
government  shall  not  usurp  powers  committed 
by  the  Constitution  to  another  department 
And  80  if,  in  the  judgment  of  the  Legislature, 
the  manufacture  of  intoxicating  liquors  for  the 
maker's  own  use,  as  a  beverage,  would  tend  to 
cripple,  if  it  did  not  defeat,  the  effort  to  guard 
the  community  against  the  evils  attending  the 
excessive  use  of  such  liquors,  it  is  not  for  the 
courts,  upon  their  views  as  to  what  is  best  and 
safest  for  the  community,  to  disregard  the  leg- 
islative determination  of  that  question."  iSd 
U.  8.  66(MW2  [81  L.  ed.  210]. 

The  doctrine  of  this  case  has  been  again  ex- 
amined in  the  case  of  P&well  v.  PenMylvania, 
127  U.  8.  678  [82  L.  -ed.  258],  where  the  Legis- 
lature of  Pennsylvania  undertook  to  punish 
for  the  manufacture  of  oleomargarine.  It  was 
offered  at  the  trial  to  prove  bv  experts  that  "It 
was  made  from  pure  animal  fats;  that  the  arti- 
cle was  substantially  identical  with  that  pro- 
duced from  milk  and  cream;  and  that  it  was  a 
wholesome  and  nutritious  food."  The  offer 
as  expressed  was  made  to  show  that  the  statute 
was  not  a  proper  exercise  of  police  power,  and 
that  it  deprived  the  defendant,  under  the  State 
Constitution,  of  the  lawful  use  *'of  his  prop- 
erty, liberty  and  faculties,  and  destroys  his 
property  without  making  compensation.^  The 
atote  court  denied  the  offer,  and  the  Supreme 
Court  of  the  Unitnl  States,  in  affirming  the  de- 
cisbn  of  the  lower  court,  says: 

"Whether  the  manufacture  of  oleomarsa- 
rine,  or  imitation  butter,  of  the  kind  ae- 
Kribed  in  the  statute,  is  or  may  be  conducted 
in  such  a  way  or  with  such  slcill  and  secrecy 
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as  to  baffle  ordinary  inspection,  or  whether  it 
involves  such  danger  to  the  public  health  as  to 
require,  for  the  protection  of  the  people,  the 
entire  suppression  of  the  business,  rather  than 
its  regulation  in  such  manner  as  to  permit  the 
manufacture  and  sale  of  articles  of  that  class 
that  do  not  contain  noxious  ingredients,  are 
questions  of  fact  and  of  public  policy  which 
belong  to  the  legislative  aepartment  to  deter- 
mine. And  as  it  does  not  appear  upon  the  face 
of  the  statute,  or  from  any  tacts  of  which  the 
court  must  take  judicial  cognizance,  that  it  in- 
fringes rights  secured  by  the  fundamental  law^ 
the  legislative  determination  of  those  questions 
is  conclusive  upon  the  courts.  It  is  not  a  part 
of  their  functions  to  conduct  investigations  of 
facts  entering  into  queationa  of  public  policy 
merely,  and  to  sustain  or  frustrate  the  legisla- 
tive will,  embodied  in  statutes,  as  they  may 
happen  to  approve  or  disapprove  its  determi- 
nation of  such  questions  .  .  .  If  all  that  can  be 
said  of  this  legislation  is  that  it  is  unwise  or 
unnecessarily  oppressive  to  those  manufactur- 
ing or  selling  wholesome  oleomargarine,  as  an 
article  of  food,  their  appeal  must  Se  to  the  Leg- 
islature, or  to  the  ballot  box,  not  to  the  judi- 
ciary. The  latter  cannot  interfere  without 
usurping  powers  committed  to  another  depart- 
ment of  government."  See  also  Ba$ton  Beer 
Go,  V.  Man.  97  U.  S.  26  [24  L.  ed.  9891;  Pat- 
tenon  v.  Ky,  97  U.  8.  601  [24  L.  ed.  1116];  U. 
8.  v.  Dewitt,  76  U.  S.  9  Wall.  41  [19  L.  ed. 


Courts  are  reluctant  to  declare  legislative  en- 
actments unconstitutional  and  void.  As  stated 
by  Chiert  Jtutice  Waite,  in  Sinking  Fund  Cases, 
99U.S.718[26L.ed.501]: 

"Every  possible  presumption  is  in  favor  of 
the  validity  of  a  statute;  and  this  continues 
until  the  contrary  is  shown  beyond  a  rational 
doubt.  One  branch  of  the  government  cannot 
encroach  on  the  domain  of  another  without 
danger.  The  safety  of  our  institutions  depends 
in  no  small  degree  on  a  strict  observance  of  this 
salutary  rule."  See  also  Fletcher  y,  Peek,  10  U. 
S.  6  Cranch,  87,  128  [8L.  ed.  1621;  Dartmouth 
CoOege  v.  Woodioard,  17  U.  S.  4  Wheat.  518, 626 
[4  L.  ed.  929]:  Livingston  County  v.  Darlington^ 
101  U.S.  407  [26L.ed.  1016]. 

That  it  is  in  conflict  with  the  statute  of  the 
United  States  prohibiting  special  legislation,  or 
that  it  is  a  delegation  of  legislative  power, 
might  have  been  ursed  with  some  plausibility 
in  the  earlier  days  of  American  jurisprudence. 
It  is  now  too  late  to  argue  the  question  as  an 
original  proposition. 

Hatters  aiiectinp  the  police,  such  as  the  sale 
of  intoxicating  dnnks,  running  at  large  of  cat- 
tle, and  kindred  questions,  are  so  differently 
regarded  in  different  localities  that  it  has  been 
by  no  means  uncommon  to  submit  them  to  the 
people  of  the  locality  to  be  affected  by  their  ex- 
ercise; and  laws  so  submitting  such  questions 
have  been  almost  uniformly  sustained,  though 
not  always  upon  the  same  ground. 

Many  of  the  authorities  in  a  case  like  the  one 
before  us  hold  that  the  law  was  perfect  in  all 
its  parts,  and  complete,  so  far  as  any  further 
action  of  the  Legislature  was  concerned,  when 
it  was  approved  by  the  executive,  and  that  its 
adoption  or  rejection  by  the  voters,  or,  rather, 
the  favorable  or  unfavorable  vote  as  to  execu- 
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tlon  of  tbe  law,  was  a  contingency  merely  pro- 
vided for  by  tbe  Legislature  as  to  tbe  time 
wben  it  sbould  b^ome  operative. 

Mr.  Justice  Agnew,  in  Lockt^a  Appeal,  72  Pa. 
491,  tbus expresses  it:  "The  law  did  not  spring 
from  tbe  vote,  but  tbe  vote  sprang  from  tbe 
law,  and  tbe  law  alone  declared  tbe  consequence 
to  flow  from  tbe  vote.  Tbe  assumption  tbat 
tbe  Act  is  not  a  law  till  enacted  by  tbe  people 
is  tbe  foundation  of  tbe  argument,  and  witb  its 
fall  tbe  superstructure  vanishes.  The  character 
of  this  law  is  preciseljr  that  of  hundreds  of  oth- 
ers, which  tbe  legislative  will  makes  dependent 
on  some  future  act  or  fact  for  its  operation. 
To  assert  tbat  a  law  is  less  a  law  because  it  is 
made  to  depend  on  a  future  event  or  act  is  to 
Tob  tbe  Leerislature  of  the  power  to  act  wisely 
for  tbe  public  welfare,  whenever  a  law  is  passed 
relating  to  a  state  of  affairs  not  yet  developed, 
or  to  things  future,  and  impossible  to  be  fully 
known."  See  also  State  v.  Court  of  Common 
Pleas,  86  N.  J.  L.  72;  OtovermtUe  v.  Hou>ell,  70 
N.  Y.  286;  Fell  v.  State,  42  Md.  71;  Com.  v.  Wei- 
ler,  14  Bush,  218;  StaUY.  Wilcox,  42  Conn.  864; 
Boyd  V.  Bryant,  35  Ark.  69;  Cmn.  v.  Bennett, 
108  Mass.  27;  Cain  v.  Datde  Co.  86  N.  C.  8; 
Baru^ofty.  Dumas,  21  Vt.  456;  Smith  v.  Janes- 
viUe,  26  Wis.  291. 

But  the  theory  of  self  government,  upon 
which  our  whole  fabric  of  government  is 
founded,  seems  to  furnish  tbe  proper  and  nat- 
ural solution  of  the  question.  These  laws  are 
local  in  character.  Different  localities  may  be 
differently  affected  by  such  legislation,  and 
from  tbe  early  history  of  our  colonial  govern- 
ments questions  affecting  the  locality  have  been 
left  to  tbe  decision  of  the  people  interested 
therein. 

Tbe  New  England  town  of  to<lay  is  a  small 
republic  in  everything  pertaining  to  local  gov- 
ernment, the  county  is  an  aggregation  of  towns, 
and  the  State  an  aggregation  of  eounties  with 
sovereign  powers.  The  town  or  municipality 
does  not  concede  that  it  derived  its  authority 
through  tbe  muniflcence  of  tbe  State  in  the  de 
scent  of  power,  but  it  claims  to  have  had  such 
power  anterior  to  the  State;  that  the  State  is 
the  creation  of  the  town  rather  than  tJiat  tbe 
town  is  the  creation  of  tbe  State. 

Mr.  Cooley  states  tbe  doctrine  very  clearly 
wben  referring  to  the  so  called  delegation  of 
legislative  power  to  municipalities: 

'•The  Legislature,  in  these  cases,  is  not  re- 
garded as  delegating  its  authority,  because  the 
regulation  of  such  local  affairs  as  are  common- 
ly left  to  local  boards  and  officers  is  not  under- 
stood to  belong  properly  to  tbe  State;  and  wben 
it  interferes,  as  sometimes  it  must,  to  restrain 
and  control  the  local  action,  there  should  be 
reasons  of  state  policy  or  dangers  of  local  abuse 
to  warrant  the  interposition.^  Cooley.  Const. 
Lim.  229. 

It  would  seem  to  be  conceded  that  the  Legis- 
lature has  power  to  authorize  or  allow  munici- 
pal governments  by  charter  to  exercise  all  the 
ordinary  police  powers,  including  the  regula- 
tion and  prohibition  of  tbe  sale  of  intoxicating 
liquors.  If  this  be  so,  it  is  certainly  far  less  a 
delegation  of  power  to  enact  for  such  locality 
a  perfect  and  complete  statute,  leaving  to  its 
people  only  tbe  power  to  fix  the  date  when  it 
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shall  come  into  force,  than  to  give  to  such  lo- 
cality complete  control  and  power  over  such 
legislation.  Tbe  law  being  conceded  to  beloog 
to  tbe  police  powers  of  tbe  government,  and  to 
be  local  in  character,  it  may  with  propriety  be 
left  to  tbe  county  to  determine  wben  it  shall 
and  wben  it  shall  not  be  enforced. 

The  objection  tbat  tbe  statute  provides  no 
penalties,  and  cannot,  therefore,  be  enforced,  is 
answered  by  examination  of  the  statute  which, 
in  terms  and  by  implication,  continues  the  for- 
mer penalties  in  force,  and  provides  an  addi- 
tional remedy  for  tbe  restraint  of  such  sale  by 
injunction.    See  section  6,  supra.    The  laii- 

tuage  of  the  section  is  too  plain  to  admit  of 
ouDt.  The  Legislature  clearly  intended  to 
apply  the  penalties  of  the  former  law  to  a  dis- 
obedience of  tbe  latter  law.  The  former  hiw  is 
in  no  manner  repealed,  in  terms  or  by  impHca- 
tion,  but  was  in  several  sections  amended  Iff 
tbe  same  Legislature,  and  continued  in  full 
force.    Chapters  71,  72,  etc..  Laws  1887. 

By  reference  to  the  penalties  prescribed  by  a 
former  statute,  and  by  providing  others  "in  ad- 
dition thereto,"  the  statute  must  be  construed 
as  including  and  as  having  incorporated  into  it 
tbepenalties  of  tbe  statute  referred  to.  Turneff 
V.  Wilton,  86  111.  885;  State  v.  Wileoct,  42  Conn. 
864,  19  Am.  Rep.  536. 

Tbe  last  point  raised  by  counsel,  to  wit:  that 
the  law  never  passed  tbe  two  branches  of  the 
Legislature  in  the  manner  prescribed  by  law, 
and  which  was  ably  and  ingeniously  presented, 
can  receive  but  a  passing  notice  here.  How 
far,  under  our  law,  a  court  has  power  to  go  be- 
hind the  statute,  as  it  appears  to  be  approved 
by  tbe  Executive,  and  examine  the  journals  and 
other  records  to  determine  the  regularity  and 
validity  of  its  enactment,  we  are  not  required 
here  to  determine:  for,  while  from  the  argu- 
ments of  counsel  there  appear  to  be  irregulari- 
ties in  tbe  bill  and  mistakes  in  reference  to  the 
bill,  in  tbe  various  stages  of  progress  through 
tbe  two  Houses,  and  on  its  way  to  the  Execu- 
tive, exhibiting  to  the  court  an  almost  inexcus- 
able baste  and  want  of  care  in  the  oonsideratioa 
of  so  important  a  measure,  yet  we  are  clearly  of 
tbe  opinion  tbat  no  such  omission  was  made  or 
error  committed  as  would  render  invalid  the 
Act  in  question,  if  we  were  to  go  behind  the  Act 
as  approved  to  consider  its  effect.  The  certifi- 
cate of  the  presiding  officer  of  each  House  shows 
the  Act  to  have  been  regularly  passed  by  that 
body.  The  journals  are  in  many  cases  silent 
as  to  the  action  of  the  House  when  they  should 
have  spoken.  The  Act  was  in  proper  time  ap- 
proved by  tbe  Governor,  and  it  is  sufficient  for 
this  case  to  say  it  will  not  declare  the  law  is- 
vaJid  by  reason  of  tbe  mere  failure  of  the  jour- 
nals to  record  its  passage,  and,  in  tbe  absence 
of  any  affirmative  record  tbat  it  did  not  secure 
the  concurrence  of  both  Houses,  we  cannot  say 
that  the  certificates  of  the  sworn  officers  of  the 
two  bodies  of  the  legislative  department  do  not 
upon  their  face  import  validity. 

The  writ  is  discharged,  and  the  d^endant  u 
remanded  to  the  custody  of  the  officer  hating  hm 
in  diarge. 

All  tbe  Justices  concur,  except  Justki 
Thomas,  not  voting. 


1889. 


Elliott  ▼.  CmcAoo,  Milwaukeb  &  St.  Paul  R.  Co. 


Biddena  ELLIOT,  Be^pU, 

CHICAGO,   MILWAUKEE   &   ST.   PAUL 
R.  CO.,  Appt, 
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1.  A  section  fbremuui  whoee  duties  require  him 
to  be  on  and  about  tbe  track,  to  keep  it  in  prop- 
er oondition  for  running  trains  over  it,  where  he 
is  liable  to  be  injured  by  pafeingr  trains,  and  the 
conductor  of  a  freight  train  are  fellow  servants 
80  as  to  prevent  any  recovery  for  injuries  re- 
ceived by  the  foreman  in  consequence  of  the 
conductor's  negligence. 

2.  Wliere  the  view  of  the  railroad  track 
was  unobetmctedy  a  section  foreman  who, 
in  attempting  to  cross  the  main  track  diagonally, 
while  the  rear  section  of  a  train  which  was  mak- 
ing a  flying  switch  was  in  full  view,  and  not  more 
than  twenty-five  or  thirty  feet  from  him,  coming 
behind  him,  was  struck  and  killed,  was  guilty  of 
negUgence  which  will  prevent  any  recovery  on 
account  of  his  death. 

^•IiTldeiiGeas  to  whether  a  person  Idlled 
was  nsnally  careftil  or  careless  is  not 
admlBBible  on  the  question  whether  he  was  negli- 
gent at  the  time  he  was  killed. 

(February  9, 1880.*) 

APPEAL  by  defendant,  from  a  judgment  of 
the  District  Court  of  Clay  County  in  favor 
of  plaintifF  in  an  action  to  recover  damages  for 
the  death  of  plaintiff's  husband,  alleged  to  have 
resulted  from  defendant's  negligence.  ReverBed. 

Statement  by  8peneer»  J.: 

Appeal  from  a  judgment  of  the  District 
Court  of  the  Fourth  District,  in  and  for  the 
County  of  Clay,  entered  in  favor  of  the  plaint- 
iif,  upon  a  verdict.  The  action  was  brought 
10  recover  damages  for  the  death  of  John 
ElMot.  plaintiff's  husband,  alleged  to  have 
been  caused  by  defendant's  negligence.  The 
deceased  at  the  time  of  his  death  was  in  the 
employ  of  the  defendant  as  a  section  foreman, 
and  the  injuries  from  the  effect  of  which  he 
died  were  occasioned  by  the  negligence  of  other 
of  defendant's  employes  in  running  a  freight 
train,  and  while  making  a  flying  switch. 

Mr.  R.  B.  Tripp  with  Mr,  H.  H.  Field, 

for  appellant. 
Me»n.  QrignhY  ^  liyon  for  respondent. 

Speaeer,  /.,  delivered  the  opinion  of  the 
court: 

This  action  was  brought  by  the  plaintiff,  to 
lecover  damases  for  the  death  of  her  husband, 
John  Elliot,  alleged  to  have  been  caused  by  the 
n^gence  of  the  defendant's  employ^. 

The  deceased,  at  the  time  he  received  the 
injuries  which  resulted  in  his  death,  was  in  the 
employment  of  the  defendant  on  its  line  of 
raOway  as  a  section  foreman  at  a  station  called 


rrbe  orl^rinal  iudjarment  of  reversal  was  rendered 
in  this  cttK  in  May,  1887.  Thereafter  a  reanrument 
^  granted  and  a  decision  announoed  May  26, 1888, 
aabering-  to  the  former  conclusion:  but  no  opinion 
m  written  and  filed  until  the  date*criven  above. 
IBep.] 

NoTS.— ITcwtor  and  Servant, 
See  Muhhnan  v.  Union  Pao.  R.  Go.  S  L.  R.  A.  19S: 
Stilngham  v.  Stewart,  1 L.  R.  A.48a. 
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MeckUng.  On  November  1,  1884,  a  freight 
train  was  approaching  this  station  from  the 
west,  in  charge  of  a  conductor,  assisted  by  an 
en^neer,  fireman  and  others,  and  as  it  neared 
this  station  was,  durinir  the  process  of  making 
a  flyio^  switch,  divided  into  three  sections,  tbe 
first  of  which,  consisting  of  the  engine  and  a 
number  of  cars,  passed  down  the  main  track. 
Some  of  the  other  cars  were  put  upon  a  side 
track;  and  then  the  rear  section  of  the  train, 
consisting  of  four  cars,  including  a  caboose 
and  passenger  coach,  was  also  moved  down  the 
main  track. 

About  the  time  the  first  section  of  the  train 
passed  down,  the  deceased  was  standing  a  short 
distance  south  of  the  main  track,  and,  after  it 
had  passed  him  he  undertook  to  cross  that  track 
diagonally  in  an  easterly  direction,  and  was 
struck  by  the  rear  section  of  the  train,  and  in- 
stantly killed.  There  was  no  evidence  show- 
ing that  the  conductor  was  not  a  fit  person  for 
the  service  that  he  was  employed  in,  nor  was 
there  any  evidence  showing  that  the  deceased 
had  received  any  order  from,  or  was  doing  any 
act  by  direction  of,  the  conductor  or  other  per- 
son connected  with  the  train. 

At  the  close  of  the  evidence  counsel  for  the 
defendant  moved  the  court  to  direct  a  verdict 
for  the  defendant  upon  several  grounds,  and, 
among  others,  that  if  the  evidence  tended  to 
show  negligence  it  was  the  negligence  of 
coemployes  of  the  deceased,  engaged  in  the 
same  general  business,  for  which  no  recovery 
could  be  had  under  section  1130  of  the  Civil 
Code. 

This  motion  was  overruled,  and  the  defend 
ant  excepted. 

The  court  then  charged  the  jury,  and,  among 
other  things,  instructed  them  as  a  matter  of 
law  that  the  deceased  and  the  conductor  of 
this  freight  train  were  not  coemployes  within 
the  purview  of  this  statute,  and  to  this  instruc- 
tion tbe  defendant  also  excepted.  The  case 
was  submitted  to  the  jury,  who  returned  a  ver- 
dict in  favor  of  the  plaintiff. 

The  defendant  duly  moved  for  a  new  trial, 
upon  the  grounds  presented  by  said  motions 
and  exceptions,  and  others,  which  was  denied. 

Judgment  upon  the  verdict  was  entered  for 
the  plaintiff,  and  the  defendant  appealed. 

The  general  and  well  established  principle 
of  the  common  law,  that  an  employer  is  not 
liable  to  one  of  his  agents  or  servants  for  the 
negligence  of  another  of  his  agents  or  servants 
engaged  in  the  same  general  business,  has  been 
ingrafted  in,  and  forms  part  of,  tbe  statute  law 
of  this  Territory;  and  hence,  in  the  considera- 
tion of  the  question  presented  by  the  exceptions 
of  the  defendant  to  the  ruling  of  the  court 
above  alluded  to,  we  have  only  to  determine 
whether  the  deceased  and  the  conductor  of  the 
freight  train  aforesaid  were  coemploy6s  of  the 
defendant,  engaged  in  the  same  general  busi- 
ness, within  the  meaning  of  this  statute.  The 
statute  does  not  undertake  to  define  who  are 
coemploy^,  or  what  is  intended  by  the  term 
"same  general  business."  but  merely  declares 
the  general  rule  of  law  as  to  the  non-liability 
of  an  employer  to  his  agents  and  servants  in 
the  cases  mentioned,  leaving  it  for  the  courts 
to  determine  when  persons  are  coempIoySs, 
engaged  in  a  common  business. 

The  question  thus  presented  has  frequently 
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been  considered  by  the  courts  of  this  country 
and  England,  and  to  the  adjudications  upon 
this  subject  we  may  turn  for  such  explanation 
of  this  term  as  they  may  yield,  and  as  demon- 
strating under  what  circumstances  this  rule 
has  been  applied.  A  eeneral  collection  of  all 
the  authorities  on  this  subject  at  this  time 
would  be  impracticable,  and  is  not  necessary; 
but  a  few,  selected  from  the  many,  as  showing 
the  current  of  authority,  and  the  general  appli- 
cation of  the  principle,  will  be  all-sufflcient. 

It  was  decided  as  early  as  1841,  in  South 
Carolina,  that  a  section  foreman  who  was  in- 
jured by  the  negligence  of  an  engineer  could 
not  recover  against  their  common  employer  for 
the  injuries  thus  sustained,  because  they  were 
coemploy^s  of  a  common  master,  engaged  in 
the  same  general  business.  Murray  v.  South 
Carolina  R.  Co.  1  McMul.  L.  385. 

Soon  after,  it  was  determined  by  the  Su- 
preme Court  of  Massachusetts  that  an  engineer 
who  was  in  the  employ  of  a  railroad  company, 
and  was  injured  by  the  negligence  of  a  switch 
tender,  could  not  recover  damages  against  the 
company,  the  negligent  employe  beinff  also  in 
its  employ.  Farvoell  v.  Boeton  AW,  S.  Co.  4 
Met.  49. 

This  decision  has  since  been  followed  by  the 
courts  of  that  State,  and  the  doctrine  applied 
where  a  brakeman  was  injured  by  the  negli- 

fence  of  a  trackman  {Holden  v.  Pitchhurg  R. 
lo.  129  Mass.  268),  and  in  nifford  v.  Old 
Colony  R.  Co.  141  Mass.  664,  2  New  Ene.  Rep. 
175,  where  the  injuries  were  sustained  by  a 
section  man,  and  were  occasioned  by  the  neg- 
ligence of  an  engineer,  both  in  the  service  of 
the  company. 

The  courts  of  New  York  have  held  a  similar 
rule,  and  applied  it  in  the  instances  following: 
where  a  section  man  was  injured  by  the  neg- 
ligence of  a  trainman  {Coon  v.  Syracuse  db  U. 
R.  Co,  6  N.  Y.  492);  where  a  brakeman  was 
injured  through  the  carelessness  of  an  engineer 
(Boldt  V.  New  York  Cent.  R.  Co.  18  N.  Y.  482); 
where  a  shoveler  was  injured  bv  the  negligence 
of  trainmen  {Henry  v.  Staten  Island  R.  Co.  81 
N.  Y.  878);  where  a  fireman  was  killed  because 
of  the  negligence  of  a  switchman.  Hartey  v. 
New  York  Cent.  A  H.  R.  R.  Co.  88  N.  Y.  481. 

In  Illinois  the  rule  was  applied  in  the  case  of 
a  car  repairer  injured  by  the  negligence  of  an 
engineer  (Valtez  v.  Ohio  &  M.  R.  Co.  85  III. 
500);  and  in  Pennsylvania,  in  the  case  of  a  sec- 
tion man  and  engineer  (Keys  v.  Pa.  Co.  1  Cent. 
Rep.  898);  in  Wisconsin,  in  the  case  of  a  shovel- 
er and  conductor  {Heine  v.  Chicago  <fe  N.  W.  R. 
Co.  58  Wis.  526);  in  Minnesota,  in  the  case  of 
an  engineer  and  station  agent  {Brown  v.  Min- 
neapolis dk  St.  L.  R.  Co.  81  Minn.  558);  in  In- 
diana, where  a  section  man  was  injured  through 
the  negligence  of  an  engineer  {Gormley  v.  Ohio 
A  M.  R.  Co.  72  Ind.  81);  and  also  where  a  track- 
man was  injured  by  negligence  of  engineer 
(Capper  v.  Louisville,  E.  <&  St.  L.  R.  Co.  108 
Ind.  805,  1  West.  Rep.  287);  and  in  many  of 
the  other  States. 

In  all  of  them  where  the  subiect  has  been 
considered  by  the  courts,  except  Tennessee,  the 
rule  has  been  applied  in  like  cases;  and,  finally, 
the  United  States  Supreme  Court,  in  the  ca^e 
of  Randall  v.  Baltimore  A  0.  R.  Co.  109  U.  8. 
478  [27  L.  ed.  1008],  has  held  it  to  be  the  es- 
tabhshed  law,  and  applied  it  to  the  case  where  I 
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a  switchman  was  injured  through  the  oegli- 
gence  of  an  engineer. 

In  the  latter  case  Mr.  Justice  Gray  delivered 
the  opinion  of  the  court,  and  in  discussiog  the 
relations  of  these  persons,  and  whether  tbey 
were  engaged  in  a  common  business,  used  the 
following  language:  "They  are  employed  and 
paid  by  the  same  master.  The  duties  of  the 
two  bnng  them  to  work  at  the  same  place  tt 
the  same  time,  so  that  the  negligence  of  tbe 
one  in  doing  his  work  may  injure  the  other  in 
doing  his  work.  Their  separate  services  have 
an  immediate  common  object— the  moving  of 
the  trains.  Neither  works  under  the  orden  or 
control  of  the  other.  Each,  by  entering  into 
his  contract  of  service,  takes  the  risk  of  the 
negligence  of  the  other  in  performing  his  serv- 
ice; and  neither  can  maintain  an  action  for  an 
injury,  caused  by  such  negligence,  against  the 
corporation,  their  common  master." 

This  opinion  was  concurred  in  by  all  tbe 
members  of  the  court,  and  would  seem  to  be 
decisive  of  the  question  under  consideration. 

In  the  case  at  bar  the  character  of  the  labor 
which  the  deceased  was  engaged  to  perform 
required  him  to  be  on  and  about  the  track  to 
keep  it  in  proper  condition  for  runninff  tnbs 
over  it,  and  placed  him  in  situation  where  he 
was  liable  to  be  injured  by  passing  trains.  All 
of  the  duties  which  he  was  employed  to  per- 
form necessarily  required  his  presence  on  tbe 
track,  and  aU  the  risk  to  which  he  was  exposed 
arose  from  the  nature  of  the  employment 
which  he  took  upon  himself. 

Some  of  the  cases  differ  as  to  the  reason  of 
the  rule,  but  there  is  no  conflict  of  opinion  as 
to  its  application  to  employ^  of  a  common 
master,  at  work  for  the  accomplishment  of  a 
single  purpose.  It  is  sufficient  within  these 
cases  to  command  the  application  of  the  rule, 
if  the  end  to  be  obtained  by  the  labor  of  the 
several  employes  under  a  common  master  ia 
the  same,  to  constitute  them  fellow-servanta 
engaged  in  the  same  general  business,  though 
the  services  rendered  may  be  different  in  kind, 
and  rendered  separately  and  independently  of 
each  other. 

It  was  in  this  manner,  and  for  the  achieve- 
ment of  a  common  purpose — ^the  movinff  of 
trains  over  defendant's  road— that  the  conooct- 
or  of  this  freight  train  and  the  deceased  were 
employed.  Both  were  in  the  employ  of  and 
paid  by  the  same  master,  both  were  eneaged  in 
the  service  of  operating  a  railroad— Die  con- 
ductor in  managing  trains  passing  over  the 
road,  and  the  deceased  in  keeping  such  road  in 
repair  and  condition  for  the  transportation  of 
trains  over  it — both  receiving  orders  from  some 
officer  of  the  defendant  superior  to  either. 
Neither  performed  his  work  under  the  direct 
tion  of  the  other,  nor  was  he  under  the  control 
of  the  other.  From  the  character  of  the  duties 
each  had  to  perform  in  promoting  the  common 
object  of  their  employment,  they  were  bron^t 
together  as  co-em  ploy  &,  neither  bdngsupenor 
to  or  representing  the  common  employer  more 
than  the  other. 

True,  one  of  the  rules  of  the  defendant, 
which  was  put  in  evidence,  provides  that  in 
case  of  accident  or  delay  track  foremen  shall 
obey  orders  from  the  conductors;  but  there  is 
no  evidence  showing  that  the  deceased  had  re- 
ceived or  was  executing  any  orders  from  the 
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cooductoT  of  the  freight  train,  or  other  person 
coDnected  with  it;  on  the  contrary,  the  reason- 
able presumption  from  all  the  evidence  and 
circumstances  is  that  he  had  not  received  any 
orders  from  the  conductor,  and  that  his  act  in 
crossing  the  track  was  entirely  voluntary  on 
hispart. 

The  counsel  for  the  respondent  has  argued 
with  much  ingenuity  that  the  general  rule  of 
law  as  it  has  been  heretofore*  understood  has 
been  so  modified  by  the  decision  of  the  court  in 
the  case  of  Chicago  Railroad  Company  v.  Bum, 
112  U.  S.  877  [28  L.  ed.  787],  as  permits  a  re- 
covery by  the  plaintiff  in  this  suit.  We  do  not 
think  that  the  decision  in  that  case  supports 
plaintiff's  position.  It  modifies  and  limits  to 
some  degree  the  extent  to  which  the  rule  is 
applicable,  and  holds,  substantially,  that  an 
employ6  of  a  railroad  company  may,  under 
some  circumstances,  and  as  to  some  persons, 
become  a  representative  of  his  employer  to 
such  an  extent  as  to  render  his  principal  liable 
for  his  negligent  acts;  and  that  a  conductor  of 
a  railroad  train,  having  a  right  to  command  its 
I  movements  and. control  the  other  persons  em> 
ployed  upon  it,  as  to  such  persons  may  cease 
to  he  a  fellow  servant,  while  he  remains  in 
charge  of  such  train,  and  may,  under  some  cir- 
camstances,  during  such  time,  become  a  rep- 
resentative of  the  companv. 

This  decision  modifies  the  rule  as  laid  down 
in  Sherman  v.  Bochetiter  BailTGod  Company,  17 
K  T.  158,  and  other  like  cases.  But  we  do 
not  understand  it  overrules  the  general  rule  of 
law  that  where  several  persons  are  employed  in 
the  same  i^neral  service,  by  a  common  em- 
ployer, and  one  is  injured  by  the  negligence  of 
the  other,  the  employer  is  not  responsible. 

The  facts  and  circumstances  of  that  case 
were  unlike  the  case  at  bar.  There  the  con- 
ductor was  charged  with  a  special  duty,  which 
it  was  incumbent  upon  his  employer  to  per- 
fonn,  and  which  he  neglected  to  render.  The 
I  engineer,  the  injured  person,  was  subject  to 
his  command.  Here  it  is  expressly  proven, 
I  and  uncontradicted,  that  the  conductor  had  no 
I  authority  or  control  over  the  deceased.  He 
was  not  then  a  superior  over  the  deceased,  and, 
I  as  to  him,  did  not'represent  the  defendant. 
I  The  case  of  Northern  Pacific  Railroad  Com- 

I  pony  V.  Herbert,  116  U.  8.  642  [29  L.  ed.  765], 
I  also  relied  upon  by  the  respondent,  is  not  ap- 
I  plicable  here.  That  case  decides  that  under 
[  section  1181  of  the  Civil  Code  a  railroad  com- 
.  pany  is  liable  to  one  of  its  employes— a  brake- 
1  man— for  the  negligence  of  another  employ^ 
— «  car  repairer— in  failing  to  keep  in  proper 
repair  certain  appliances  used  by  the  injured 
person  in  the  transaction  of  the  business  of  the 
companv,  which  he  was  employed  to  do,  and 
be  was  held  not  to  be  in  the  same  business  as 
the  brakeman,  who  was  injured  by  the  use  of 
a  defective  car.  It  was  the  duty  of  the  com- 
pany to  provide  safe  machinery  and  appliances. 
The  facts  in  these  cases,  and  the  grounds 
npon  which  the  decisions  rest,  are  clearly  in- 
applicable to  support  respondent's  position 
here;  nor  do  they  militate  afi;ainst  the  doctrine 
laid  down  in  RandaU  v.  Baltimore  Railroad 
Oompany,  eupra,  though  the  decision  in  the 
Bern  Gaie  was  made  subsequently. 

The  case  of  Garrahy  v.  Kansas  City  Rail- 
road  Company,  25  Fed.  Rep.  258,  as  reported, 
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would  seem  to  support  respondent's  position 
here.  But  in  this  regard  it  is  apparently  in 
conflict  with  RandaU  v.  Baltimore  Railroad 
Company,  supra,  though  the  learned  judge 
who  wrote  the  opinion  in  the  former  concurred 
in  the  decision  in  the  latter,  in  which  the  court 
was  unanimous;  and  the  law  as  there  pro- 
nounced must  be  taken  and  aooepted  as  the  law 
of  this  territory. 

Several  other  decisions  of  the  circuit  courts 
have  been  cited  by  respondent  as  sustaining  his 
view;  but  upon  examination  it  will  be  found 
that  they  all  proceed  upon  the  doctrine  of  su- 
perior authority  or  control  of  one  emplovSover 
another,  or  upon  the  negligence  of  the  em- 
ployer or  person  charged  by  liim  with  the  per- 
formance of  a  duty  owing  to  the  employ 6. 

There  is  no  pretense  in  the  case  at  bar  that 
the  appellant  failed  to  discharge  ahy  duty  ow- 
ing by  it  to  the  deceased,-  or  that  the  company 
was  negligenjb  in  the  employment  of,  or  reten- 
tion in  Its  service  of,  the  conductor  who  had 
charge  of  the  train.  It  is  not,  therefore,  with- 
in the  purview  of  section  1181,  nor  within  the 
exception  to  section  1180.  On  the  contrair,  it 
comes  directly  within  the  exemption  denned 
by  section  llSiO,  and  within  the  doctrine  of  the 
common  law,  as  stated  in  RandaU  v.  Baltimore 
Railroad  Company,  supra. 

Since  the  decision  in  the  Oarrahy  Case  the 
question  here  involved  has  been  before  several 
of  the  Circuit  Courts  of  the  United  States,  and 
the  decision  in  the  RandaU  Case  adhered  to 
and  followed. 

Thus,  in  Van  Wickle  v.  Manhattan  Railway 
Company,  82  Fed.  Rep.  278,  it  was  held  that  a 
track  repairer  and  an  engineer  were  co-em- 
ploySs,  and  that  the  company  was  not  liable  to 
the  former  for  an  injury  resulting  from  the 
negligence  of  the  latter. 

Coxe,  /.,  in  his  opinion,  after  referring  to 
the  Oarrahy  Case,  savs:  * 'Recognizing  the 
marked  lack  of  unanimity  among  the  decisions, 
it  may  still  be  confidently  affirmed  that  the  prop- 
osition that  persons  holding  the  relation  that 
this  plaintiff  and  the  engineer  held  to  each  other 
are  fellow  servants  is  maintained  by  a  great 
preponderance  of  authority,"  and  in  support 
of  this  view  he  cites  Randall  v.  Baltimore  Hail- 
road  Company,  Boldt  v.  New  York  Cent.  Rail- 
road  Company,  supra;  Viek  v.  New  York  Cent. 
Railroad  Company,  95  N.  Y.  267;  Briek  v. 
Rochester,  N  Y.  db  P.  R.  Co.  98  N.  Y.  211; 
Quinn  v.  New  Jersey  Lighterage  Co.  28  Fed. 
Rep.  868. 

So,  in  Boston  v.  Houston  R.  Co.  82  Fed. 
Rep.  898,  the  United  States  Circuit  Court,  in 
Texas,  made  a  similar  ruling,  Pardee,  /.,  in 
his  opinion,  using  the  following  language: 
"As  federal  authorities  sustaining  the  nnding 
of  the  master  I  have  been  referred  to  the  case 
of  Chicago  Railroad  Company  v.  Ross,  112  U. 
8.  877  [28  L.  ed.  787],  which  holds  that  *A 
conductor  of  a  railroad  train,  who  has  the  right 
to  command  the  movements  of  the  train,  and 
to  control  the  persons  employed  upon  it,  repre- 
sents the  company  while  penorraing  those  du- 
ties, and  does  not  bear  the  relation  of  fellow 
servant  to  the  engineer  and  other  employes  of 
the  corporation  on  the  train';  and  to  the  later 
case  of  Northern  Pacific  Railroad  Company  v. 
Herbert,  116  U.  S.  648  [29  L.  ed.  758],  where 
it  was  held  that  a  brakeman  and  the  officer  or 
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asent  of  the  compaDy  charj^ed  with  the  duty 
of  keeping  the  cars  in  repair  were  not  fellow 
servants  within  the  common-law  rule.  These 
cases  were  decided  by  a  divided  court. 

*'In  the  Catie  of  Uoss  the  vice  principal  doc- 
trine is  recognized,  and  in  the  Case  of  Herbert 
the  fellow-servant  negll^nce  rule  is  modified 
by  limiting  the  application  of  the  rule  to  em- 
ploy §8  in  the  same  department  of  service;  and 
under  this  latter  authoritv  I  can  well  see  how 
the  master  might  conclude  in  this  case  that,  as 
the  section  hand  and  the  locomotive  engineer 
are  in  separate  departments,  they  are  not  fel- 
low servants  assuming  the  risks  of  each  other's 
negligent  acts.  I  am,  however,  of  the  opinion 
that  neither  of  these  cases  is  applicable  to  the 
facts  of  the  present  case. 

•'Whatever  maybe,  as  a  general  rule,  the  du- 
ties of  the  section  hand,  as  distinguished  from 
the  duties  of  those  railroad  employes  running 
trains  and  locomotives,  at  the  time  of  com- 
plainant's injury  he  was  running  a  car  on  the 
road,  and  his  duty  and  employment  brought 
him  in  direct  connection  and  relation  vnth  the 
employ^  running  the  special  train  causing  the 
injury.  Both  were  using  the  tracks  of  the  rail- 
way at  the  same  time,  and  so  near  to  each  other 
that  the  conduct  of  the  one  necessarily  affected 
the  comfort  and  safety  of  the  other.  At  that 
time,  it  seems  to  me,  they  were  fellow  servants 
in  the  same  general  department,  eovemed  by 
the  same  rules,  and  respectively  charged  with 
the  ordinary  risks  of  each  other's  negligent  acts. 

•*The  case  of  Randall  v.  Baltimore  Railroad 
Company,  109  U.  8.  478  [27  L.  ed.  1008],  by  a 
unanimous  court,  seems  to  me  to  be  directly  in 
point."       " 

And  again,  in  Naylcr  v.  New  York  Central 
Railroad  Cofnpany,  83  Fed.  Rep.  801,  the  Cir- 
cuit Court  or  the  Northern  District  of  New 
York  held  that  an  engineer  and  switchman 
were  fellow  servants.  W  allace,  J, ,  said :  • '  'The 
switchman  and  the  deceased  engineer  were  not 
only  co-employ§8  of  the  defendant,  but  they 
were  each  engaged  in  duties  which  brought 
them  to  work  at  the  same  place,  at  the  same 
time,  under  circumstances  in  which  the  careless- 
ness of  one  might  be  fatal  to  the  safety  of  the 
other."  The  decision  in  each  of  these  cases 
was  placed  upon  the  authority  of  Randall  v. 
.Baltimore  Railway  Company ,  eupra. 

Upon  reason  and  authority,  therefore,  we  are 
of  opinion  in  the  case  under  consideration 
that  the  conductor  and  the  deceased  were  co- 
employes,  and  engaged  in  the  same  general 
business,  and  that  the  trial  court  erred  m  hold- 
ing otherwise. 

jDid  the  negligence  of  the  deceased  contrib- 
ute to  the  accident  which  resulted  in  his  death? 

James  Kennedy,  one  of  the  witnesses  sworn 
in  behalf  of  the  defendant,  testified  as  follows: 
"We  commenced  pushing  the  car  out  of  the 
way  of  the  approaching  car  that  was  coming 
on  to  tiie  side  track.  We  commenced  pushing, 
and  the  next  thin^  I  heard  Mr.  Elliot  holler. 
I  thought  it  was  him  .  .  .  When  Elliot  hol- 
lered to  me  he  was  ten  or  twelve  feet  west  of 
the  car-house.  At  that  time  I  was  right  oppo- 
site on  the  side  track — bright  across  from  him 
.  .  .  The  train  was  coming  from  the  west. 
They  made  what  I  should  call  a  'flying  switch,' 
to  the  best  of  my  judgment.  Part  of  the  train 
came  down  the  main  track  with  the  engine, 
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and  part  came  in  on  the  side  track,  and  anotber 
part  came  on  the  main  track.  "The  last  part 
was  the  part  that  struck  Elliot.  I  saw  the 
train  after  it  struck  him.  T  helped  get  him  out 
from  under  the  cars.  It  was  the  last  section 
that  struck  him— the  last  part  on  the  main 
track.  The  first  part  was  on  the  main  tnK^ 
and  the  middle  part  was  sent  off  on  this  side 
track." 

H.  C.  Smith, «  witness  for  plaintiff,  also  tes- 
tified as  follows:  *'I  was  acquainted  with  El- 
liot; worked  under  him  in  his  gang  about  seven 
months.  I  was  present  the  morning  this  acci- 
dent occurred.  Just  before  the  accident,  El- 
liot and  I  were  talking,  about  twenty -five  feet 
west  of  the  car-house,  before  the  train  came 
down;  and  when  the  engine  went  by  us  I  started 
west  and  he  started  east.  He  got  as  far  as  ten 
or  fifteen  feet  from  the  car-house,  when  be 
stepped  across  the  track.  I  should  judge  that 
is  about  as  far  as  he  got.  I  went  west  toward  the 
depot.  I  did  not  go  on  the  depot  platform  until 
I  looked  around,  and  saw  a  man  under  the 
train.  I  did  not  know  it  was  him  at  the  time. 
I  did  not  see  him  struck  .  .  .  When  Elliot  and 
I  were  talking  we  were  not  on  the  track.  We 
were  on  the  south  side,  four  or  six  feet  from 
the  track.  I  mean  that  he  crossed  from  the 
south  side  to  the  north  side.  I  saw  him  cross 
the  south  rail.  I  did  not  pay  any  attention 
whatever.  I  thought  he  got  across  all  ri^t. 
'  Cross-Examination.  "This  accident  was  a 
little  after  8  o'clock  in  the  morning.  It  was 
a  clear  morning.  There  was  nothing  on  the 
track  to  obstruct  the  view  from  where  I  and 
Elliot  stood  by  the  track.  At  the  time  we  were 
standing  there  I  knew  this  train  was  in,  or 
about  in.  While  I  was  standing  there  with 
Elliot,  the  front  part  of  the  train  pulled  past 
me,  down  to  the  east.  I  did  not  notice  any 
cars  attached  to  the  engine  in  the  front  part 
I  'would  not  be  positive  of  that.  I  recollect 
two  cars  set  in  on  the  south  track.  I  don't 
know  what  the  men  on  the  hand-car  were  do- 
ing while  Elliot  and  I  were  standing  there.  I 
did  not  notice  them  doing  anything  daring 
that  time.  Just  before  that,  I  was  running 
with  the  section  force.  I  had  another  man  in 
my  place  that  day.  I  belonged  with  the  force. 
I  was  going  away  that  day,  and  was  talking 
with  Elliot  jtist  before  leaving  to  go  down  and 
get  on  the  train.  The  first  that  I  noticed  the 
rear  end  of  the  train  coming  down  the  track 
was  just  as  it  run  in  on  the  switch,  coming  in 
on  the  main  track,  the  rear  end  of  it,  after  the 
car  went  in  on  the  side  track,  and  as  I  turned 
and  left  Elliot  to  come  up  towards  the  depot 
It  was  about  opposite  to  the  depot  when  I  started 
to  go  west.  As  I  went  west  towards  the  depot 
it  came  down  the  track,  and  immediately  passed 
me.  The  last  I  saw  of  Elliot  before  the  acci- 
dent happened  was  when  I  turned  to  look  and 
he  was  just  in  the  act  of  stepping  over  the 
south  rail.  At  that  time  he  was  across  the 
south  rail.  I  saw  him.  He  was  stepping 
across.  At  that  time  I  was  ten  or  fifteen  feet 
from  where  I  was  talking  vdth  him.  The 
last  I  saw  of  Elliot  he  was  stepping  across  the 
rail.  At  that  time  the  train  must  have  been 
most  down  to  Elliot.  I  should  judge  the  car 
was  about  twenty -five  or  thirty  feet  from  Elliot 
when  he  crossed  the  rail.  The  last  I  saw  of 
Elliot  before  the  accident  was  at  that  time. 
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This  was  the  front  car  of  the  rear  part  of  the 
train.    It  was  on  the  main  track." 

Charles  M.  Taylor,  sworn  for  plaintiff,  testi- 
fied: '*There  were  at  that  time  no  buildings 
Iwtween  the  depot  and  car  house,  on  the  map 
here,  about  two  hundred  feet  east  of  the  depot. 
The  ground  is  level— the  whole  station  ground. 
It  is  pretty  near  level  for  six  miles  west  and 
four  miles  east.  It  is  level,  you  might  say,  all 
the  way— only  one  foot  between  there  and 
Gary vi lie — six  miles.  The  road  is  straight  for 
about  six  miles  west.  Standing  down  here  by 
the  car-house,  looking  west,  the  ground  is  level 
—plain  to  be  seen.  There  is  nothing  to  inter- 
rupt the  view  from  the  car-house  up  above  the 
west  switch.  It  was  a  pleasant  morning.  Don't 
recollect  whether  it  was  sunshinv  or  cloudy. 
We  could  see  all  around — a  good,  bright  morn- 

W.  J.  Welsh,  sworn  for  defendant,  testified: 
"  The  first  I  saw  of  Elliot  he  was  on  Uie  main 
track.  He  was  rnnninff  slowly,  angling  on  the 
track— crossing  the  track  at  an  angle.  The  front 
end  of  the  rear  section  of  the  train  at  that  time 
I  should  Judge  was  about  half  a  car-length  from 
him.  As  soon  as  I  saw  him  I  hollered  to  him  to 
get  off.  I  told  him  to  get  off  the  track,  or  he 
would  get  run  over.  I  did  not  have  time  to  say 
it  a  second  time  when  the  car  struck  him." 

This  is  substantially  all  the  evidence  in  the 
case  throwing  any  light  on  the  conduct  of  the 
deceased  at  the  time  of  the  accident,  and  it 
shows  conclusively,  and  is  undisputed,  that  the 
morning  on  which  the  accident  occurred  was 
clear;  that  the  track  for  several  miles  in  either 
direction  from  the  place  of  accident  was 
straight,  and  the  view  unobstructed;  that  the 
deceasied  attempted  to  cross  the  main  track 
with  the  rear  section  of  the  train — the  one 
which  ran  upon  him — ^in  full  view,  and  not 
more  than  twenty -five  or  thirty  feet  from  him; 
that  it  was  in  motion;  and  that  he  was  crossing 
the  track  diagonally,  with  his  back  turned  partly 
towards  the  rear  section  of  the  train. 

There  is  no  pretense  that  he  looked  or  listened. 
The  conclusion  from  the  evidence  is  irresistible 
that  he  did  not  look  or  listen  before  the  attempt 
to  cross  the  track;  or,  if  he  did.  that  he  volun- 
tarily, and  with  full  knowledge  of  the  danger 
he  was  incurring,  unnecessarily  placed  himself 
in  a  position  of  peril  and  immediate  danger. 
In  either  event,  his  negligent  conduct  in  this 
regard— failing  to  know  of  the  hazard  he  was 
taking  upon  himself,  when  to  have  had  act- 
ual knowledge  of  it  he  had  only  to  look  or  list- 
en; or,  knowing  of  the  danger,  deliberately 
and  of  his  own  volition  unnecessarily  assuming 
such  risk — was  negligence  which,  under  the 
circumstanoes,  must  mevitably  have  contrib- 
uted to  the  injury  complained  of .  Chicago  db 
N,  W.  R.  Co,  V.  Donahve,  75  111.  106;  Ernst 
V.  Eudson  River  R.  Co,  89  N.  Y.  61;  Weikfr  v. 
Jf«e  Fork  Cent.  A  K  R,  R,  Co.  58  N.  Y.  451; 
Baltimore  db  0.  R.  Co.  v.  Depeto,  40  Ohio  St. 
121;  aimmoff  v.  Chicago  A  T.  R.  Co.  110  III. 
340;  BaUimore  &  P.  R  Co.  v.  Jones,  95  U.  8. 
489  [24  L.  ed.  506]. 

Nor  was  it  any  excuse  for  the  failure  of  the 
deceased  to  look  and  listen  that  the  defendant 
was  making  with  its  train  what  is  known  as  a 
"flying  switch."  It  was  his  duty,  nevertheless, 
to  have  exercised  his  ordinary  faculties  to  as- 
certain if  there  was  danger  in  the  attempt  to 
8LuR.A. 


cross  the  track,  and,  if  there  was,  to  desist. 
Ormsbee  v.  Boston  db  P.  R.  Corp.  14  R.  1. 102; 
Grethen  v.  Chicago,  M.  dkSt.  P.  R.  Co.  22  Fed. 
Rep.  609;  Haley  v.  New  York  Cent,  d  H.  R, 
R.  Co.  7  Hun,  84;  Mvers  v.  Indianapolis  dt  8t.  L. 
R.  Co.   118  III.  886. 

It  is  doubtless  a  well  established  rule  of  law 
that  the  question  of  concurrent  negligence 
ought  generally  to  be  submitted  to  the  jury. 
P^  V.  N.  T.  Cent.  R.  Co.  16  N.  Y.  476; 
Keating  v.  New  York  Cent,  db  H.  R.  R  Co.  A» 
N.  Y.  678;  Butler  v.  Milimu/cee  db  St.  P.  R.  Co. 
28  Wis.  487. 

But  when  the  facts  are  undisputed,  and  con> 
tributory  negligence  is  established,  the  question 
becomes  one  or  law,  and  the  plaintiff  may  be 
nonsuited,  or  a  judgment  given  for  the  defend- 
ant. Chicago,  R.  1  db  P.  R  Co.  v.  Hougton„ 
95  U.  8.  697  [24  L.  ed.  542];  Schofield  v.  Chi- 
cago, If.  db  St.  P.  R.  Co.  114  U.  S.  615  [29  L. 
ed.  224];  Morrison  v.  Erie  R.  Co.  56  N.  Y. 
802. 

The  evidence  in  this  case  is  capable  of  but 
one  construction— that  the  negligence  of  the 
deceased  contributed  to  the  injurv  complained 
of.  The  court  should  therefore  have  granted 
defendant's  motion,  and  directed  a  verdict  for 
the  defendant. 

Upon  the  trial  of  the  cause  the  plaintiff  was 
permitted,  against  defendant's  objection,  to  ask 
several  of  the  witnesses  sworn  in  his  behalf  the 
following  question:  **Was  Mr.  Elliot  a  care- 
ful or  a  careless  man  in  guarding  himself  and 
employ^  from  danger  from  passing  trains  f 
— to  which  it  was  usually  answer^  that  he 
was  a  careful  man.  We  tliink  that  the  trial 
court  erred  in  overruling  appellant's  objection 
to  this  question,  and  permitting  the  witnesses 
to  answer.  It  was  an  important  issue  in  the 
case  whether  the  negligence  of  the  deceased 
contributed  to  the  injury. 

The  correct  determination  of  this  question 
could  not  be  made  to  depend  upon  the  fact  of 
whether  the  deceased  was  usiially  careful  or 
careless,  bat  upon  his  conduct  at  the  time  of 
the  accident.  However  careful  he  may  have 
been  generally  would  be  of  no  avail  to  him  if 
his  negligence  in  fact  contributed  to  the  injury, 
and,  however  careless  he  may  have  been  usu- 
ally would  not  have  been  any  defense  to  this 
action  had  he  been  free  from  negligence  at  the 
time  the  accident  occurred.  Cnase  v.  Maine 
Cent.  R.  Co.  77  Maine,  62;  Morris  v.  East 
Haten,  41  Conn.  252;  Philadelphia,  W.  db  B. 
R.  Co.  V.  subbing,  49  Am.  Rep.  628.  62  Md. 
504;  McDonald  v.  Savoy,  110  Mass.  49. 

There  are  some  cases  holding  that  such  evi- 
dence is  proper  when  there  were  no  eye-wit- 
nesses of  the  accident,  and  no  evidence  in  re- 
'gard  to  the  negligence  or  want  of  negligence  of 
the  person  injured  at  the  time  of  the  accident. 
These  cases  proceed  upon  the  theory  that  courts 
will  presume  upon  proof  of  general  habits  of 
carefulness,  or  the  contrary,  when  from  the 
nature  of  things  it  is  impossible  to  obtain  better 
evidence  that  the  injured  person  was  or  was 
not  negli^nt  at  the  time  of  the  accident  which 
resultra  m  the  injury;  or.  from  the  natural  in- 
stinct of  self-preservation,  sought  to  save  him- 
self. Chicago.  R.  I.  db  P.  R.  Co.  v.  Clark,  108 
111.  118;  Cassidyv.  Angell,  12  R.  1.447. 

But  this  rule  has  never  been  extended  to  an^ 
case  when  there  were  eye-witnesses  to  the  acci- 
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deat  The  facts  in  these  cases  are  entirely  dis- 
similar to  those  io  the  case  at  bar,  and  the  doc- 
trine there  enunciated  is  not  applicable.  This 
evidence  was  submitted  to  the  jury  without  ex- 
planation, or  direction  to  disregard  it,  and  it  is 
obvious  that  the  defendant  may  have  been  prej- 


udiced by  it,  and  that  the  jury  may  have  at- 
tached great  importance  to' it. 

For  these  reasons  the  judgment  €f  (he  Court  he- 
low  must  be  reveraed,  and  a  new  tnal  ordered. 

All  the  Justices  concur,  except  JutUee 
Palmer*  dissenting. 


TEXAS  SUPREME  COURT. 


MISSOURI  PACIFIC  R.  CO.  et  al„  Appts., 

V. 

C.  A.  WORTHAM. 
(....Tex ) 

1.  A  railroad  compaiiy  stopping  a  naa- 
senser  ear  at  a  point.wbere  iMre  is  no 
plaubrm  owes  a  passeoirer  not  only  a  reason- 
ably safe  appllanoe  for  enabling  him  to  alight, 
but  the  safest  that  has  been  known  and  tested. 

2.  A  stool  in  the  shape  of  a  box  about  eleven 
inches  square  on  the  top  and  eomewhat  largrer  at 
the  bottom,  which  is  capable  of  being  overturned 
at  least  by  an  incautious  step,  and  which  is  fur- 
nished by  a  railroad  company  for  a  passenger  to 
alight  upon  at  a  place  where  there  is  no  platform, 
may  be  found  by  a  Jury  not  to  be  such  a  substi- 
tute for  a  platform' as  it  was  the  duty  of  the  com- 
pany to  furnish,  without  regard  to  the  time  it 
had  been  used  and  the  number  of  persoios  who 
had  passed  over  it  securely,  or  to  expert  opinion 
as  to  its  safety. 

a  It  is  the  0ntY  of  a  rallroail  eompany 
which  furnishes  a  box  for  passengers  to  alight 
upon  at  a  point  where  there  is  no  platform  at 
least  to  render  such  assistance  to  passengers  as  to 
make  the  box  as  safe  as  a  platform  would  have 
been. 

4.  Where  there  is  no  evidence  on  which 
to  base  a  theory  of  pure  accident*  and 
the  proof  shows  negligence  either  upon  the  part 
of  a  passenger  in  alighting  from  a  train  or  on  the 
part  of  the  carrier,  a  charge  to  the  effect  that  '*  If 
the  plaintiff  stepped  carelessly  or  accidentally  on 


or  near  the  edge,"  etc.,  the  Jury  should  find  for 
defendants,  is  properly  refused. 

(I^bruaryl2,1888.) 

APPEAL  by  defendants  from  a  Judgment  of 
the  District  Court  of  Houston  Count?  in 
favor  of  plaintiif  ,in  an  action  to  recover  dam- 
ages for  .peniOQal'  injuries,  alleged  to. have  re- 
sulted from  defendants'  negligence.    Jfirmed, 

The  facts  are  fully  stated  in  the  opinioD. 

Jfeesre,  Burnett  ft  Hays*  for  appellsnts: 

The  evidence  showed  that  appellants  fur- 
nished suitable  and  safe  appliances  for  passen- 
gers to  alight  on.  which  appliances  had  nni> 
formly  proved  safe  and  sufficient,  and  that  the 
accident  which  caused  appellee's  injury  was 
the  result  of  her  own  want  of  due  care,  or  was 
a  misadventure,  for  which  appellants  are  not 
liable. 

Lafflin  v.  R.  Co,  7  Cent.  Rep.  798, 106  N. 
Y.  136,  30  Am.  &  Eng.  R.  R.  Cas.  696;  Raben 
V.  B.  Co,  74  Iowa,  m,  81  Am.  &  Eng.  R.  R. 
Cas.  45;  Simms  v.  R.  Co.  30  Am.  &  Eng.  R 
R.  Cas.  571;  Eckerd  v.  R.  Co.  70  Iowa,  85S: 
Delaioare,  L,  d  W.  R.  Co,  v.  Napheys,  90  Pa. 
St.  185;  1  Am.  &  Eng.  R.  R  Cas.  52;  R.  R 
Co.  V.  Statham,  42  Miss.  607;  Wabaati,  St,  L 
d  P,  R,  Co.  V.  Locke,  11  West.  Rep.  877. 112 
Ind.  404. 

It  was  not  appellants'  duty  to  furnish  some 
one  to  aid  appellee  in  alighting  from  the  car,  if 
proper  and  suitable  facilities  were  supplied  for 
the  safe  debarkation  of  their  passenger. 


Note.— Carrier;  duty  to  land  pcumenger  eafely. 

Landing  is  part  of  a  contract  with  a  passenger- 
Post  V.  Koch,  80  Fed.  Rep.  206. 

A  train  should  remain  standing  a  length  of  time 
sufficient  to  enable  a  passenger  safely  to  remove 
himself « his  wife  and  minor  children  and  baggage. 
Hurt  y.  R.  Go.  (Mo.)  13  West.  Rep.  288. 

If  the  trains  of  the  defendant  railroad  company 
were  accustomed  to  stop  at  the  platform  at  which 
the  plaintiff  desired  to  alight,  although  It  was 
neither  constructed  nor  owned  by  the  company,  an 
Implied  contract  that  passengers  might  stop  there 
may  be  raised.  Louisville  &  N.  R.  R.  Co.  v.  Johns- 
ton, 7«  Ala.  486. 

A  railroad  company  carrying  passengers  is  liable 
for  damages  for  an  injury  resulting  to  a  passenger 
from  f aUure  to  call  out  the  name  of  the  station  and 
to  stop  sufllcientiy  long  for  him  to  get  off.  Louis- 
ville, N.  O.tcT.  R.  Co.  V.  Mask,  64 Miss.  788. 

Howell's  Statutes,  S  88!^  render  a  railroad  liable 
for  a  failure  to  stop  its  train  for  the  passenger  hold- 
ing a  ticket  over  its  road,  where  tiie  proper  signal 
has  been  given  and  the  company  is  without  lawful 
excuse  for  the  neglect.  Freeman  v.  R.  Co.  (Mich.; 
«  West.  Rep.  117. 

Where  a  train  at  night  stopped  before  reaching 
the  station,  and  a  passenger  was  injured  in  conse- 
quence of  leaving  the  train,  the  question  of  negli- 
gence was  properly  left  to  the  Jury.  Boss  v.  R.  O). 
<R.  L)  1  New  Eag.  Rep.  88. 
8  L.  R.  A. 


Where  defendant  stopped  its  train  at  an  unosual 
and  unsafe  place,  before  reaching  which  the  station 
was  announced,  on  a  dark  night,  the  conductor^ 
failure  to  warn  the  passengers  of  the  dangerous 
character  of  tire  surroundings  was  gross  negil- 
genoe.  McGee  v.  R.  Co.  10  West.  Rep.  ttS,  tt  Ma 
208. 

The  failure  of  a  railroad  company  to  put  a  pas- 
senger, a  wonum  advanced  in  pregnancy,  off  at  the 
usual  platform,  without  good  reason,  is  an  act  of 
negligence  for  which  such  passenger  can  recover— 
if  injured  by  reason  thereof  without  fault  on  her 
part.  Halt  ft  O.  R.  Co.  v.  Leapley  (Md.)  4  Cent. 
Rep.  268. 

It  has  been  held  that  where  a  passenger  leaves  a 
train,  and  in  making  his  way  to  the  station  Is 
injured  by  negligence  of  servants,  the  company  Is 
liable.  Cincinnati  etc.  R.  <}o.  v.  Oarper,  11  West 
Rep.  22S,  112  Ind.  26. 

Injury  suffered  in  alighting  from  train. 

A  conductor  is  the  general  agent  of  the  company 
so  far  as  concerns  the  rights  of  pttasengers  when 
alighting  from  the  train.  Louisville,  N.  A.  ft  C  R. 
Co.  V.  Wood,  18  West.  Rep.  819, 113  Ind.  flTa 

A  consumptive  who  is  wrongfully  injured  in 
alighting  from  a  train,  so  that  a  hemorrhage  re- 
sults, may  recover  damages,  although  the  servants 
of  the  carrier  may  not  have  had  reason  to  appi«- 
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LagUn  V.  B.  Co.  and  Rahen  v.  R,  Co,  aupra. 
Mestn.  Hnim  ft  Denny  for  appellee. 

GhkineSf  J*,  delivered  tbe  opinion  of  the 
<»urt: 

This  was  an  action  brought  in  tbe  court  be- 
low by  appellee  against  tne  Missouri  Pacific 
Railway  Company  and  tbe  International  & 
Oreat  Northern  luilroad  Company  to. recover 
dftmages  for  a  personal  injury  alleged  to  have 
been  received  bv  the  appellee  in  descending 
from  a  car  of  the  appellant  companies.  Tbe 
in  jQiy  is  alleged  to  have  occurred  by  reason  of 
the  Diligent  failure  of  appellants  to  provide 
afe  means  for  her  descent. 

The  undisputed  facts  are  that  appellee  and 
her  daughter  purchased  tickets  at  San  Antonio, 
sod  took  passage  on  appellants'  train  from  that 
point  to  Crockett.  At  Taylor  it  became  neces- 
SBiy  to  change  cars.  On  approachine  the  last 
named  place,  the  car  upon  which  they  were 
traveling  stopped  at  the  regular  stopping  place, 
hot  at  a  point  where  there  was  no  platform. 
A  stool  in  the  shape  of  a  box,  about  eleven 
inches  square  on  the  top,  and  somewhat  larger 
at  tbe  bottom,  and  constructed  for  the  purpose, 
was  placed  upon  the  ground  in  front  of  the  car 
steps  to  aid  passengers  in  alighting.  Tbe  ap- 
pellee le£t  the  car  after  it  had  reached  the  sta- 
tioD,  but  in  descending  she  fell,  and  received 
the  injuiT  of  which  she  complains.  There  can 
be  but  httle  doubt  that  tbe  box  overturned 
with  her  as  she  stepped  upon  it 

As  to  tbe  circumstances  attending  the  acci- 
dent the  testimony  was  conflicting.  The  ap- 
Sellee,  her  daughter,  and  another  passenger 
eposed  that  she  was  not  assisted  in  descendmg 
from  the  car  by  anyone.  The  conductor,  the 
brakeman,  and  porter  on  tbe  train  testified  that 
the^  saw  the  accident,  and  that  the  brakeman 
assisted  her  in  alighting.  Thev  were  corrobo- 
rated on  this  point  bv  two  of  the  passengers. 

The  appellee  and  her  daughter  testified  that 


the  ground  upon  which  the  box  was  placed  i 
rocky  and  uneven,  but  the  kind  and  size  of  tbe 
stones  they  do  not  state.  The  passenger  who 
testified  for  appellee  gave  testimony  to  the  same 
effect,  but  it  is  evident  he  did  not  Imow  whether 
stones  were  broken  rocks  or  mere  pebbles.  A 
son-in-law  of  appellee  testified  that  he  saw  the 
ground  some  time  previous  to  the  accident,  and 
Uiat  there  were  fragments  of  broken  rock  upon 
it.  Four  of  tbe  defendants'  witnesses  deposed 
that  tbe  ground  was  covered  with  mvel,  and 
was  level  and  smooth  as  navel  could  make  it. 
The  testimonv  of  these  witnesses  also  tended  to  y 
show  that  plaintiff's  fall  was  caused  by  her 
stepping  upon  the  edge  of  the  stooL 

Such  bemff  the  evidence,  we  must  bold  that 
appellants'  first  assignment  of  error,  which 
calls  in  question  its  sufi9ciencv  to  sustain  the 
verdict,  is  not  well  taken.  Notwithstanding 
the  testimony  of  part  of  appellants  that  boxes 
of  this  character  were  in  general  use  upon 
railroads  to  assist  passengers  in  alighting,  and 
that  several  passengers  used  the  same  box 
upon  this  occasion,  and  that  none  of  them  were 
injured,  we  do  not  think  that  the  jury  were 
bound  to  conclude  that  the  appellants,  in  usinx 
it,  exercised  that  high  degree  of  care  which 
their  duty  to  tbe  appellee  required.  She  was 
a  passenger  alighting  from  tbe  car  upon  which 
she  had  been  traveling,  to  take  another,  and  to 
complete  her  trip  under  her  contract  with  ap- 
pellants. They  owed  her  the  duty  of  provid- 
ing, not  only  a  reasonably  safe  appliance  for 
enabling  her  to  alight,  in  order  to  make  the 
transfer,  but  the  safest  that  had  been  known 
and  tested. 

It  would  be  unreasonable  to  sav  that  a  small 
box  or  stool  which  presented  tne  surface  of 
about  one  square  foot,  and  rested  upon  a  base 
but  a  little  more  extensive,  and  which  was 
shown  to  be  capable  of  being  overturned  at 
least  by  an  incautious  step,  could  be  as  safe  as  a 
platform,  such  as  is  in  ordinary  use  among 


bend  each  a  result.  Louisville  etc.  B.  Co.  v.  Wood, 
13  Wesc  Rep.  319,  IIB  Ind.  544. 

Tbe  words  **  Jump  off  quiok  if  you  are  going  to," 
spoken  by  the  conductor  to  one  who  alighted  from 
a  moving  train,  did  not  constitute  a  requirement  to 
learo  the  train  so  as  to  relieve  him  from  the  conse- 
quence of  his  negligence.  Ylmont  v.  R.  Co.  71 
Iowa,  68. 

One  voluntarily,  and  not  to  avoid  sudden  dan- 
ger, lamping  from  a  train  of  cars  while  in  rapid 
motion,  is  negligent;  but  it  is  a  questioa  for  the 
Jniy  whether  tbe  stepping  from  a  moving  car  to 
the  station  Is  negllgenoe.  Tabler  v.  R.  Co.  11  West. 
Hep.  402, 06  Mo.  79. 

The  fact  that  the  train  Is  about  to  peas  the  place 
of  the  paaKnger*8  destination  without  stopping 
will  not  Jnstify  him  in  Jumping  from  the  train. 
Heibel  ▼.  R.  Co.  and.)  14  West.  Rep.  881. 

Where  a  passenger  injured  by  the  sudden  start  of 
the  train  while  alighting  from  it  was  ander  the 
influence  of  liquor,  which  contributed  to  produce 
tbe  injury,  be  cannot  recover.  Strand  v.  R.  Co. 
<Mlch.)  11  West.  Rep.  5.')8. 

When  a  train  arrives  at  the  depot  and  stops 
opposite  the  platform,  it  is  a  proper  place  for  the 
passenger  to  alight,  unless  informed  to  the  con- 
trary.   LesUe  t.  R.  Co.  (Mo.)  3  West.  Rep.  H24. 

If  a  pasKnger  elects  to  alight  from  a  car  at  a 
place  where  there  Is  no  platform,  when,  by  passing 
throogh  the  car  in  front  of  him,  he  could  alight 
with  safety  on  the  platform,  and  he  Is  Injured  by  so 


alighting,  he. Is  guilty  of  negllgenoe  and  cannot 
recover  of  the  railroad  company.  Rckerd  v.  R.  Co. 
70  Iowa,  868. 

In  an  action  for  a  personal  injury  received  In 
alighting  from  a  car,  the  mere  fact  that  the  plat- 
form where  plaintiff  alighted  was  higher  than  that 
at  another  station  of  the  road  was  ImmaterlaL 
Nichols  V.  R.  Co.  68  Iowa,  78S. 

A  woman.  In  alighting  from  a  railroad  car  at  a 
station  In  the  night  time,  fell  and  was  injured,  and 
sued  the  company  for  negligence  in  that  the  station 
platform  was  too  far  from  the  car.  The  platform 
had  been  In  use  for  several  years,  and  no  one  had 
ever  before  been  Injured  or  Inconvenienced  on 
account  of  Its  distance  from  the  cars.  It  was  held 
that  the  company  was  not  legally  responsible. 
LaflUn  V.  R.  Co.  7  Cent.  Rep.  798, 106  N.  Y.  186. 

A  carrier  Is  not  liable  for  Injury  to  a  passenger 
who,  after  alighting  safely  from  the  platform,  is 
run  against  by  one  of  his  fellow  passengers  and 
thrown  upon  the  train.  Relbel  v.  R.  Co.  (Ind.)  U 
West.  Rep.  881. 

A  passencrer  alighting  from  a  train  and  taking  a 
position  upon  the  sidewalk  of  a  highway  ceases  to 
be  a  passenger:  and  if  injured  while  crossing 
the  railroad  track  without  looking  for  approach. 
Ing  trains  cannot  recover.  Allerton  v.  R.  Co. 
(Maas.)  5  New  Bng.  Rep.  8S6. 

That  a  passenger  alighting  from  a  moving  train  1r 
presumptively  negligent,  see  N.  Y.  Phlla.  ft  N.  R. 
Co.  v.  Coulboum,  1  L.  B.  A.  54L 
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Tailroads.  If  it  were  not  the  jury  were  author- 
ized to  find  that  the  companies  had  not  ezereised 
the  degree  of  care  required  of  them. 

It  is  apparent,  from  the  testimony  in  the  case, 
that  if  a  platform  had  been  provided,  or  even 
a  safe  substitute,  such  as  could  not  have  been 
overturned  by  a  step  on  the  edge,  the  injury  in 
this  case  would  not  have  resulted;  and  it  fol- 
lows that  no  amount  of  testimony  as  to  thelength 
of  time  it  had  been  used,  and  the  number  of 
persons  who  had  passed  over  it  securely,  or  of 
expert  opinion  as  to  its  safety,  ought  to  be  per- 
mitted to  overcome  the  undoubted  physical 
facts  in  evidence. 

It  follows  that,  in  our  opinion,  the  court  did 
not  err  in  giving  the  charge  complained  of  in 
the  third  assignment  of  error.  The  statement 
under  the  assignment  in  the  brief  is  that  *'  The 
court  charged  that  if  defendants  failed  to  fur- 
nish such  facilities,  appliances  or  assistance  to 
plaintiff  in  alighting  at  Taylor  as  prudent  and 
competent  persons  in  the  same  business  would 
commonly  employ  in  like  situations  and  cir- 
cumstances, and  plaintiff's  injury  resulted  there- 
from, to  find  for  her,  unless  she  was  guilty  of 
contributory  negligence."  If  there  is  error  in 
.  this;  it  is  an  error  which  is  favorable  to  appel- 
lants. 

The  appellants  also  asked  the  following  in- 
structions, which  were  refused:  '*It  was  not 
the  legal  duty  of  defendants  to  have  assisted 
plaintm  in  fuighting  from  the  car,  if  reason- 
ably safe  and  proper  appliances  were  supplied, 
so  that  she  could  with  reasonable  care  have 
safelv  alighted  therefrom." 

*'  If  the  platform  or  depot  ground  at  Tavlor, 
at  the  time  of  the  injury  received  by  plaint- 
iff, and  the  stepping  stool  on  which  she  alighted 
had  been  in  daily  use  for  years,  and  had  proved 
adequate  and  safe  for  receiving  and  delivering 
passengers,  then  defendants  could  use  the  same 
without  the  imputation  of  negligence;  and,  if 
you  so  find  the  facts,  you  will  find  for  defend- 
ants." 

It  may  be  conceded  that  if  appellants  had  had 
a  proper  platform  at  the  station,  upon  which 
the  passengers  could  have  alighted,  their  duty 
as  to  this  matter  would  have  been  discharged, 
and  that  they  were  not  called  upon  to  render 
personal  assistance.  But  we  think ,  in  order  for 
wem  to  claim  immunity  for  the  failure  in  this 
particular,  and  for  the  use  of  an  appliance  less 
safe,  it  was  their  duty  at  least  to  render  such 
assistance  to  passengers  as  to  make  the  use  of 
the  stool  as  safe  as  a  platform  would  have  been. 
From  what  we  have  already  said,  it  is  obvious 


that  tlie  latter  instruction  requested  shook)  not 
have  been  given .  The  carrier  must  furnish  tbe 
passenger  not  only  a  reasonably  safeappUanoe. 
but  the  safest. 

It  is  also  complained  that  the  court  erred  in 
qualifving  charge  Na  3  asked  by  appeOants. 
The  charge,  as  qualified,  is  as  follows: 

"  If  you  tielieve  from  the  evidence,  or  a  pre- 
ponderance of  tbe  evidence,  that  the  stepping 
stool  used  by  defendants  for  passenseR  io 
alight  on.  at  the  time  plaintiff  was  in  jured^wasa 
reasonably  safe  appliance  for  the  purpose,  and 
it  was  properly  placed  on  ground  suffidentlj 
smooth  or  even,  so  as  to  prevent  it  from  turn- 
ing or  tilting  by  the  use  of  due  care  on  the  pan 
of  passengers,  and  the  dffendanU  ttere  wA 
guilty  of  negligence  in  uting  it,  nor  otkeneut 
gvilty  of  nejfiigenee,  you  will  find  for  defend* 
ants." 

The  modification  consisted  in  the  insertion  of 
the  words  which  appear  in  italics.  We  think 
the  charge  was  not  proper  without  the  qualifi- 
cation, and  with  it  is  quite  as  forcible  as  a|:P- 
pellants  had  a  right  to  demand. 

The  appellants  also  asked  a  charge  to  the  ef- 
fect that  '*  If  the  plaintiff  stepped  carelessly  or 
accidentallv  on  or  near  the  edge  of  the  boj; 
and  her  fail  was  occasioned  thereby,"  tbe  jiirv 
should  find  for  defendants.  This  charge  was 
also  refused,  and  in  this  there  was  no  error. 

A  proper  instruction  upon  contributoiy  neg- 
ligence had  been  given  in  the  general  chaipe. 
Tnis,  counsel  for  appellants  admits  in  his  brief. 
There  is  no  middle  ground.  If  plaintiff  exer- 
cised due  care  in  stepping  upon  the  box  and 
she  was  thrown  down  and  injured,  it  follows 
that  it  was  not  the  best  appliance  that  could 
have  been  used  to  insure  the  safety  of  passen- 
gers in  descending  from  the  cars,  and  the  com- 
panies were  guilty  of  negligence.  If  there  bad 
been  a  platform,  the  accident  could  not  have 
happened.  There  was  negligence  either  upon 
the  one  side  or  the  other,  and  hence  there  was 
no  evidence  upon  which  to  base  a  theory  of 
pure  accident 

The  whole  case  comes  to  this:  that  if  the 
plaintiff's  own  negligence  did  not  contribute  to 
the  injury  (upon  which  the  jury  were  fairly 
and  pointedly  instructed),  upon  the  undisputed 
facts  in  evidence,  the  appellants  are  responsible 
for  the  injury.  Even  it  it  had  been  |>roved 
that  assistance  was  rendered  to  plaintiff  in  de- 
scending from  the  car,  it  would  but  have  shown 
that  despite  the  help  the  stool  was  still  unsafe. 

We  find  no  error  in  the  judgment,  and  it  \9 
aprmed. 


MASSACHUSETTS  SUPREME  JUDICIAL  COURT. 


Adelbert  E.,CLAFLIN 
William  CLAFLIN  et  a/..  Trustees. 


(.... 


.) 


The  provlsionfl  of  a  will  which  postpone 
the  pa»Tiiient  of  one  Installment  oia  legacy  to 
testator^  son  until  ho  te  twenty-five  years  old, 
and  another  installment  until  be  is  thirty  yean 
old,  are  not  void  as  mconsistent  with  his  absolute 
rights  of  property  therein  or  as  against  public 
policy. 

8L.R.A. 
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(March  2, 1880.) 

N  appeal.  Affirmed, 
This  action  was  brouflrht  against  the  trus- 
tees under  the  will  of  Wilbur  T.  Clailni,  de- 
ceased, to  require  them  to  pay  the  complainant 
a  legacy  given  him  by  said  will.  The  cause 
was  heard  in  the  Supreme  Judicial  Court,  Suf- 
folk County,  before  W.  Allen,  •/!,  and  from  a 
decree  dismissing  the  bill  complainant  appcak. 

The  facts  sufficiently  appear  in  the  opmion. 

Me9tr%,  S.    N.   Aldriek  and  E.  CK  Mc- 
Innest  for  appellant: 


1880. 


Claflut  t.  Claflik. 
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Merely  deferring  payment  did  not  make  the 
gift  in  any  way  contingent  on  the  devisee  living 
untQ  the  time  fixed  for  the  payment. 

BorasUm's  C(ue,  8  Coke,  19;  OoodtiUe  ▼. 
mUby,  1  Burr.  228;  Doe  v.  Lea,  8  T.  R.  41; 
FuUer  V.  Winihrap,  8  Allen.  51;  Eldridge  v. 
bridge,  9  Gush.  510;  Ooddard  y.  Johnson,  14 
Pick.  852;  Fumen  v.  Foot},  1  Gush.  184;  Holden 
Y.Blaneif,  119MaaB.  431;  Poorv,  Cormdine,  78 
U.  8.  6  Wall  458  (18  L.  ed.  809);  Cr<^^  v. 
Oooper,  86  U.  S.  19  Wall.  107  (22  L.  ed.  109). 

He  would  be  entitled  to  the  income. 

EUoU  V.  Sparrefl,  114  Mass.  404;  Wright  v. 
White,  186  Mass.  470. 

We  have,  then,  a  case  where  the  trust  is 
simply  to  hold  the  estate  for  the  beneficiary  and 
then  pay  the  entire  fund  over  to  him,  without 
the  possibility  of  any  other  person  having  any 
interest  in  it  whatever,  and  the  cestui  que  trutt 
ifl  entitled  to  the  control  of  the  fund  without  the 
intervention  of  trustees. 

Saunders  v.  Vautier,  4  Beav.  116;  8,  0.  on 
appeal,  1  Graig  <&  P.  240;  Bocke  v.  Bocke,  9 
B(»7.  66:  Josselyn  v.  Jossdyn,  9  Sim.  68; 
Jackson  v.  Marjoribanks,  12  Sim.  93;  Oroxton  v. 
May,  L.  R  9  Gh.  Div,  888;  Magrath  v.  More- 
head,  Jj.  R.  12  Eq.  491;  Gosling  v.  Gosling, 
Johns.  (£ng.)  265;  Be  Jacob's  WiU,  29  Beav. 
402.  See  Sanford  v.  Lackland,  2  Dill.  6;  Og- 
dtn's  App.  70  Fa.  601 ;  Earp's  App,  75  Pa.  119; 
A^Uiursts  App.  77  Pa.  464;  Williamt^  App.  88 
Pa.  377;  f^ith  v.  Starr,  8  Whart.  66;  Keyser's 
Apv.  57  Pa.  286. 

That  it  is  not  a  conclusive  answer  to  a  claim 
for  possession  that  the  testator  evidently  did  not 
intend  that  the  trust  should  be  then  terminated, 
is  sufficiently  shown  by — 

Sears  v.  Choate,  5  New  Eng.  Rep.  902,  146 
Msss.  895;  Smith  v.  Harrington,  4  Allen,  566, 
509;  Boisditeh  v.  Andrew,  8  Allen,  889,  841; 
Sparhawk  v.  Clotm,  125  Mass.  265;  Inches  v. 
HiU,  106  Mass.  575;  Stone,  Petitioner,  188  Mass. 
478;  Underwood  v.  Boston  Sav.  Bank,  2  New 
Ener.  Rep.  80,  141  Mass.  805. 

Mr.  Henry  Baldwin*  for  appellees: 

A  trust  created  bv  will  cannot  be  terminated 
until  the  purposes  for  which  it  was  made  have 
been  aooompfished.  the  interests  created  under 
it  have  aU  vested,  the  parties  request  it,  and  the 
trustee  consents. 

Smith  V.  Harrington,  4  Allen,  566-568; 
Bowditeh  v.  And/rew^  8  Allen,  889;  Inches  v. 
Bm,  106  Mass.  575;  Sears  v.  Choate,  5  New 
EnjK^Rep.  902. 146  Mass.  895-898. 

When  the  intention  of  the  testator  is  manifest 
there  is  no  room  for  construction. 

Bunting  v.  Tucker,  2  Gray,  819-821. 

Field*  J.,  delivered  the  opinion  of  the  court: 
By  the  11th  article  of  his  will,  as  modified 
hv  a  codicil,  Wilbur  F.  Glaflin  gave  all  the  res- 
ioue of  his  personal  estate  to  trustees  ''to  sell 
and  dispose  of  the  same  and  to  pav  to  my  wife, 
Maiy  A  Glaflin,  one  third  part  of  the  proceeds 
thereof,  and  to  pay  to  my  son  Glarence  A. 
Glaflin  one  third  part  of  the  proceeds  thereof, 
and  to  pay  the  remaining  one  third  part  thereof 
to  my  son  Adelbert  E.  Glaflin  in  the  manner 
following,  viz. :  $10,000  when  he  is  of  the  age 
of  twenty-one  years;  $10,000  when  he  is  of  the 
age  of  twenty-five  years;  and  the  balance  when 
he  is  of  the  age  of  thirty  years." 

Apparently,  Adelbert  E.  Glaflin  was  not  quite 
3L.R.A. 


twenty-one  years  old  when  his  father  died;  but 
he  some  time  ago  reached  that  age  and  received 
$10,000  from  the  trust.  He  has  not  yet  reached 
the  age  of  twenty-flve  years,  and  he  brings  this 
bill  to  compel  the  trustees  to  pay  to  him  the  re- 
mainder  of  the  trust  fund.  His  contention  is, 
in  effect,  that  the  provisions  of  the  will  post- 
poning the  payment  of  the  money  beyond  the 
time  when  he  is  twenty-one  years  old  are  void. 
There  is  no  doubt  that  his  interest  in  the  trust 
fund  is  vested  and  absolute,  and  that  no  other 
person  has  any  interest  in  it;  and  the  authority 
is  undisputed  that  the  provisions  postponing 
payment  to  him  until  some  time  alter  he 
reaches  the  age  of  twenty- one  years  would  be 
treated  as  void  by  those  courts  which  hold  that 
restrictions  a^inst  the  alienation  of  absolute  in- 
terests in  the  income  of  trust  property  are  void. 
There  has  indeed  been  no  decision  of  thia 
question  in  England  by  the  House  of  Lords,  and 
but  one  by  a  Ghancellor;  but  there  are  several 
decisions  to  this  effect  by  Masters  of  the  Rolls 
and  by  Vice-Ghancellors.  The  cases  are  col- 
lected in  Gray's  Restraints  on  Alienation^ 
§g  106-112,  and  Appendix  II.  See  Josselyn  v. 
Josselyn,  9  Sim.  68;  Saunders  v.  Vautier,  4 
Beav.  116;  S.  C.  on  appeal.  1  Graig  &  P.  240; 
Bocke  V.  Bocke,  9  Beav.  66;  Be  Young's  Settle- 
ment, 18  Beav.  199;  Be  Jacob's  WiU,  29  Beav. 
402;  Gosling  v.  Gosling,  Johns.  (Eng.)  265; 
Tumage  v.  Greene,  2  Jones,  Eq.  68;  SatUe  v. 
Petway,  6  Ired.  L.  576. 

These  decisions  do  not  proceed  on  the  ground 
that  it  was  the  intention  of  the  testator  that  the 
property  should  be  conveyed  to  the  beneficiary 
on  his  reaching  the  age  of  twenty-one  years, 
because  in  each  case  it  was  clear  that  such  was 
not  bis  intention,  but  on  the  ground  that  the 
direction  to  withhold  the  possession  of  the 
property  from  the  benefi<;iary  after  he  reached 
nis  majority  was  inconsistent  with  the  absolute 
rights  of  property  given  him  by  the  will.  This 
court  has  ordered  trust  property  conveyed  by 
the  trustee  to  the  beneficiary  when  there  was  a 
dry  trust,  or  when  the  purposes  of  the  trust  had 
been  accomplished,  or  when  no  good  reason 
was  shown  whv  the  trust  should  continue,  and 
all  the  persons  interested  in  it  were  sui  juris  and 
desired  that  it  be  terminated;  but  we  have  found 
no  expression  of  any  opinion  in  our  reports  that 
provisions  requiring  a  trustee  to  hold  and  man- 
age the  trust  property  until  the  beneficiary 
reached  an  age  bevondtbatof  twenty-one  years 
are  void  if  the  interest  of  the  beneficiary  is 
vested  and  absolute.  See  Smith  v.  Harrington, 
4  Allen,  566:  Bowditeh  v.  Andrew,  8  Allen,  889; 
Bussell  V.  GrinneU,  105  Mass.  425;  Inches  v. 
Hill,  106  Mass.  575;  Sears  v.  Choate,  5  New 
Eng.  Rep.  902,  146  Mass.  395.  This  is  not  a 
dry  trust,  nor  have  the  purposes  of  the  trust 
been  accomplished  if  the  intention  of  the  testa- 
tor is  to  be  carried  out. 

In  Sears  v.  Choate  it  is  said:  "  Where  prop- 
erty is  given  to  certain  persons  for  their  benefit, 
and  in  such  a  manner  that  no  other  person  has 
or  can  have  any  interest  in  it,  they  are  in  effect 
the  absolute  owners  of  it;  and  it  is  reasonable 
and  just  that  they  should  have  the  control  and 
disposal  of  it  unless  some  good  cause  appears  to 
the  contrary." 

In  that  case  the  plaintiff  was  the  absolute 
owner  of  the  whole  property  subject  to  an  an- 
nuity of   $10,000  payable  to  himself.    The 
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whole  of  the  principal  of  the  trust  fund  and  all 
of  the  income  not  expressly  made  payable  to  Ae 
plaintiff  bad  become  vested  in  him  when  he 
reached  the  age  of  twenty-one  years  by  way  of 
resulting  trust  as  property  undisposed  of  by  the 
will.  Apparently  the  testator  had  not  contem- 
plated such  a  result  and  had  made  no  provision 
for  it,  and  the  court  saw  no  reason  why  the 
trust  should  not  be  terminated  and  the  property 
conveyed  to  the  plaintiff. 

In  Incheg  v.  ffiU,  supra,  the  same  person  had 
become  owner  of  the  equitable  life  estate  and 
of  the  equitable  remainder,  and,  "no  reason 
appearing  to  the  contrary,"  the  court  decreed 
a  conveyance  by  the  trustees  to  the  owner. 

In  the  case  at  bar  nothing  has  happened 
which  the  testator  did  not  anticipate,  and  for 
w hich  he  has  not  made  provision.  It  is  plain ly 
his  will  that  neither  the  income  nor  any  part  of 
the  principal  should  now  be  paid  to  the  plaintiff. 
It  is  true  that  the  plaintiff's  interest  is  alienable 
\>Y  him,  and  can  be  taken  by  his  creditors  to  pay 
his  debts;  but  it  does  not  follow  because  the 
testator  has  not  imposed  all  possible  restrictions 
that  the  restrictions  which  he  has  imposed 
should  not  be  carried  into  effect. 

The  decision  in  Broadway  National  Bank  v. 
Adams,  138  Mass.  170,  rests  upon  the  doctrine 
that  a  testator  has  a  right  to  dispose  of  his  own 
property  wiUi  such  restrictions  and  limitations, 
not  repugnant  to  law,  as  he  sees  fit,  and  that  his 
intentions  ought  to  be  carried  out  unless  they 
contravene  some  positive  rule  of  law,  or  are 
against  public  policy .  The  rule  contended  for 
by  the  plaintiff  in  that  case  was  founded  upon 
the  same  considerations  as  that  contended  for 
by  the  plaintiff  in  this;  and  the  grounds  on 
which  this  court  declined  to  follow  the  English 
rule  in  that  case  are  applicable  to  this;  and  for 
the  reasons  there  given  we  are  unable  to  see  that 
the  directions  of  the  testator  to  the  trustees  to 


pay  the  money  to  the  plaintiff  when  he  rescbed 
the  age  of  twent^-flve  and  thirty  years  are 
agjainst  public  pohcy,  or  are  so  far  inconsiBteot 
with  the  rights  of  property  given  to  the  plaintiff 
that  they  should  not  be  carried  into  effect.  It 
cannot  be  said  that  these  restrictions  upon  the 
plaintiff's  possession  and  control  of  the  prop- 
erty are  altogether  useless,  for  there  is  not  the 
same  dan^^er  that  he  will  spend  the  property 
while  it  is  m  the  hands  of  the  trustees,  as  there 
would  be  if  it  were  in  his  own. 

In  Sanford  v.  Lackland,  3  DiU.  6,  a  ben- 
eficiary who  would  have  been  entitled  to  a  ooq- 
veyance  of  trust  property  at  the  age  of  twenty- 
six  became  a  bankrupt  at  the  age  of  twenty- 
four,  and  it  was  held  that  the  trustees  should 
convey  his  interest  immediately  to  bis  assignee, 
as  '*  the  strict  execution  of  the  trusts  of  the  will 
had  been  thus  rendered  impossible." 

But  whether  a  creditor  or  a  grantee  of  the 
plaintiff  in  this  case  would  be  entitled  to  the 
immediate  possession  of  the  property,  or  Would 
only  take  the  plaintiff's  title  mb  modo,  need  not 
be  decided.  The  existing  situation  is  one 
which  the  testator  manifestly  had  in  mind  and 
made  provision  for.  The  strict  execution  of 
the  trust  has  not  become  impossible.  The  r^ 
striction  upon  the  plaintiff^  possession  and 
control  is,  we  think,  one  that  the  testator  bad  a 
right  to  make.  Other  provisions  for  the  plaint- 
iffare  contained  in  the  will  api)arently  sufficient 
for  his  support;  and  we  see  no  good  reason  why 
the  intention  of  the  testator  should  not  he 
carried  out.  Russell  v.  Onnndl,  ubi  supra; 
Toner  v.  Collins,  67  Iowa,  869;  Bhoads  v. 
iihoads,  48  HI  289;  Lent  v.  Howard,  89  N.  T. 
169;  Barkley  v.  Dosser,  15  Lea,  529;  Carmiehad 
V.  Thompson  (Pa.)  5  Cent.  Rep.  600;  Lampert 
V.  Haydel,  20  Mo.  App.  616. 

Decree  affirmed. 
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1.  The  words 

.  Blaryland  Code — 

poBinif  a  collateral  Inheritance  tax  upon  '*all  as- 
sets ...  of  every  kind,  passing  from  any  person 
who  may  die  seised  and  poeseased  thereof,  being  in 
this  State,"  refer  to  the  property  and  not  to  the 
person;  and  property  actually  within  the  State,  al- 
though for  other  purposes  it  may  be  treated  as 
constructively  elsewhere  because  of  the  owner*s 
nonresldence,  is  subject  to  the  tax. 
8.  The  interest  of  a  nonresident*  at  the 
time  of  his  death,  in  the  estate  of  his  deceased 
brother,  within  the  State,  consisting  of  bank 


stock  and  other  stocks,  bonds  and  oaah,  is  prop- 
erty within  the  State  subject  to  the  Miiyland 
Collateral  Inheritance  Tax« 

(March  1, 1889.) 

APPEAL  by  the  State,  from  a  judgment  of 
the  Court  of  Common  Pleas  of  fialtimore 
City  in  favor  of  defendants  in  an  action  to  en- 
force payment  of  a  collateral  inheritance  tax. 
Reversed, 

The  facts  are  fully  stated  in  the  opinion. 

Argued  before  MtUer,  Bryan,  Irving,  Bobfai- 
son,  Stone  and  McSherry,  JJ. 

Messrs.  William  Pinokney  Whyte*  Attg- 
Oen.,  and  Charles  0«  Kerr  for  appellant. 

Messrs,  Albert  Ritchie  and  J.  S.  Lem- 
mon,  for  appellees: 

The  expression,  ''being  in  this  State,"  refers 
to  the  person,  and  not  to  the  property. 


Nox^—CoUateralinherttance  tax. 
In  order  to  come  within  the  provisions  of  the 
New.  York  Law  of  1886,  chap.  483,  which  imposes  a 
collateral  inheritance  tax  in  that  State,  the  proper- 
ty which  forms  the  basis  of  the  tax  must  pass  by 
will  or  by  the  Intestate  Laws  of  that  State.  Where 
8  L.  R.  A. 


the  property  passes  by  the  Intestate  Laws  of  anoth- 
er State  it  is  neither  Within  the  language  nor  the 
spirit  of  the  statute  of  that  State  rehitlng  tbeieto. 
Be  Tulane,  21  N.  Y.  S.  IL  191. 

For  collateral  inheritanoe  tax  generally,  see  Ra 
Howe's  Bstate,  2  L.  R.  A.  886  and  note. 
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In  Citiz6n9  Bank  y.  Sharp,  53  Md.  621, 
e?ery  dollar  of  the  foreign  testator's  property 
passed  "oollaterallY/'  and  yet  the  court  said: 
"No  collateral  inheritance  tax  thereon  is  pay- 
able in  this  State." 

The  meaning  of  the  law  is  somewhat  mani- 
fested by  the  modes  of  collection  provided. 
The  tax  runs  not  a^nst  the  entire  estate,  but 
agsinst  the  particular  portion  passing  collater- 
ally, and  is  payable,  not  as  a  debt  of  decedent 
or  of  the  estate,  but  personally  by  the  collater- 
al legatee  or  distributee. 

As  the  State  must  elect  between  giYins  up 
the  nonresident  property  of  resident  decedents 
and  the  resident  property  of  nonresident  de- 
cedents, it  had  better  hold  to  the  former  and 
Tield  the  latter— because  a  tax  collectible  is 
better  than  one  that  cannot  be  enforced,  and 
the  tendency  is  to  exempt  choses  in  action  of  a 
nonresident  from  all  state  taxation;  and  be- 
cause, where  a  State  is  powerless  to  tax  the 
property  as  such,  by  reason  of  its  lesal  doml- 
cQ  being  that  of  its  owner,  it  clearly  cannot 
tax  the  succession  thereto,  for  the  same  reason 
must  prevail  against  the  right  to  do  so.  In 
neither  case  is  the  property  * '  within  this  State. " 

Baltimore  y.  Huamy,  8  Cent.  Rep.  800,  67 
Md.  112;  State  Tax  on  JPkn^nHeld  Bands,  82 
U.  B.  15  Wall.  820  (21  L.  ed.  187);  Murray  y. 
ChaHetion,  96  (J.  S.  445  (24  L.  ed.  768). 

The  law  taxing  successions  covers  alike  cases 
of  testacy  and  intestacy,  and  means,  therefore, 
only  to  tax  successions  which  are  granted  or 
regulated  by  the  laws  of  this  State. 

Cases  of  intestacy,  distributi6n  and  suc- 
cession come  from  and  are  governed  by  the  law 
of  the  domicil. 

Newomer  v.  Orem,  2  Md.  297;  Appeal  Tax 
Ct.  V.  PlaiUrson,  60  Md.  871. 

Id  this  case  the  succession  comes  from  a  will 
which  was  made  and  probated  in  California;  and 
if  the  legatee  is  indebted  to  either  State  for  the 
succession  to  this  property ,  California  is  clearly 
the  true  creditor. 

Harrison  v.  mxon,  34  U.  S.  9  Pet.  508,  604 
(9L.  ed.  201);  Wilkine  v.  EUett,  76  U.  S.  9 
Wall.  740  (19  L.  ed.  586). 

Bngland  is  not  fettered  by  constitutional  lim- 
itations, and  the  language  of  her  Acts  is  broad- 
er than  that  of  our  law;  and  yet  her  courts 
have  exempted  nonresidents  of  England  from 
the  operation  of  a  similar  tax. 

Be  Ewin,  1  Cromp.  &  J.  161,  156,  157; 
Thomson  v.  Adtocate  General,  12  Clark  &  F. 
1, 5, 21;  WalUuse  v.  Atty-Oen,  L.  R.  1  Ch.  App. 
1,  8. 

HeSherry,  J,,  delivered  the  opinion  of  the 
court: 

William  H.  Dalrymple,  a  resident  of  Califor- 
nia, died  there  on  the  22d  of  November,  1881, 
leaving  a  last  will  and  testament  executed  ac- 
cording to  the  laws  of  that  State.  By  his  will 
he  bequeathed  all  his  personal  property  to  one 
Marie  E.  Hatch,  now  Marie  if.  £lamble,  also 
of  California.  She  was  not  the  mother,  the 
wife,  the  child,  nor  lineal  descendant  of  the 
testator. 

The  will  was  duly  admitted  to  probate  in  the 
probate  court  of  the  decedent's  domicil  and  let- 
ters of  administration  were  there  granted  with 
the  will  annexed  to  Peter  Alf  rits.  Subsequent- 
ly a  certified  transcript  of  said  will  ana  pro- 
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bate  was  admitted  by  the  Register  of  Wills  of 
Baltimore  City  to  record  and  was  recorded  in 
his  office.  Thereafter  letters  of  administration 
with  the  will  annexed  were  issued  by  the  Or- 
phans' Court  of  Baltimore  City  to  Uie  appel- 

When  William  H.  Dalrymple  died  he  was 
entitled  to  a  one  fourth  undivided  part  of  the 
personal  estate  of  his  brother,Ed  win  A.  Dalrym- 
ple, a  resident  of  the  State  of  Maryland,  who 
died  in  the  City  of  Baltimore  in  October,  1881, 
some  three  weeks  prior  to  the  decease  of  Will- 
iam. 

Upon  the  settlement  of  Edwin's  estate  the  ap- 
pellees received,  as  administrators  of  William's 
estate,  sundry  certificates  of  national  bank 
stock  and  Baltimore  City  stock,  several  Missou- 
ri state  bonds,  and  cash,  aggregating,  at  the 
appraised  value  of  the  securities,  the  sum  of 
27,887.87,  which  was  diminished  by  the  pay- 
ment of  costs  and  expenses  to  the  sum  of  f2l,- 
449.21;  but  the  accretions  from  dividends  and 
interest  have  since  increased  this  latter  amount 
to  the  sum  of  $27,320.77,  which  the  appellees 
now  hold  ready  for  deliverv  to  the  said  Mrs. 
Qamble— the  legatee  named  in  William's  will. 
Upon  this  sum  the  State  of  Maryland  claims 
that  the  appellees  owe  to  the  State  the  collater- 
al inheritance  tax  of  2i  per  cent  imposed  by 
section  102  of  article  81  of  the  Code  of  1888. 

Suit  was  brought  by  the  State  against  the  ap- 

Sellees  for  the  recovery  of  this  tax.  To  the 
eclaration,  which  sets  forth  in  detail  the  facts 
we  have  Just  outlined,  the  appellees  demurred, 
and  the  Court  of  Common  Pleas  of  Baltimore 
sustained  the  demurrer  and  entered  Judgment 
thereon  against  the  State.  From  that  judg- 
ment this  appeal  has  been  taken. 

The  statute  imposing  this  tax  is  in  these 
words:  "All  estates,  real,  personal  and  mixed, 
money,  public  and  private  securities  for  money, 
of  every  kind,  passing  from  any  person  who 
may  die  seised  and  possessed  thereof,  being  in 
this  State  .  .  .  to  an^  person  or  persons,  bodies 
politic  or  corporate,  m  trust  or  otherwise,  other 
than  to  or  for  the  use  of  the  father,  mother, 
husband,  wife,  children  and  lineal  descendants 
of  the  grantor  .  .  .  shall  be  subject  to  a  tax  of 
2^  per  centum  on  every  hundred  dollars  of  the 
clear  value  of  such  estate,  money  or  securities," 
etc. 

It  has  been  settled  by  this  court  in  Tyeon  v. 
State,  28  Md.  577,  that  such  a  tax  is  free  from 
any  constitutional  oblection.  There  can  be  no 
doubt  that  the  Legislature  has  the  power  to 
impose  it,  not  only  where  it  affects  citizens  of 
the  State,  but  also  where  nonresidents  or  aliens 
claim  by  inheritance  or  by  will  property  located 
here. 

Every  State  in  the  Union,  in  absence  of  a 
constitutional  prohibition,  has  the  authority  to 
regulate  by  law  the  devolution  and  the  distri- 
bution of  an  intestate's  property  situated  within 
the  Jurisdiction  of  that  State,  and  personal 
property  situated  elsewhere  but  owned  by  a  resi- 
dent, and  to  prescribe  who  shall  and  who  shall 
not  be  capable  of  taking  it. 

It  seems  scarcely  necessary  to  cite  authorities 
in  support  of  these  indisputable  propositions: 
but  we  refer  to  Mager  v.  Orima,  49  U.  S.  8 
How.  490  [12  L.  ed.  1168];  and  Eyre  v.  Jacob, 
14  Gratt  422. 

We  may  add  that  our  statutes  abolishing 
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primogeniture  and  directing  the  descent  of  real 
estate,  and  those  regulating  the  distribution  of 
personal  property  and  respectively  designating 
who  shall  inherit  the  one  and  who  shaJl  take 
the  other,  and  former  enactments  now  repealed 
prohibiting  aliens  from  acquiring  property  in 
this  State  except  upon  compliance  with  the  con- 
ditions imposed,  are  instances  of  the  exercise  of 
the  same  power. 

PoflSQssing,  then,  the  plenary  power  indicat- 
ed. It  necessarily  follows  that  the  State  in  al- 
lowing property  actually  located  here,  or  per- 
sonal property  situated  elsewhere,  but  owned 
by  a  resident,  to  be  disposed  of  by  will,  and  in 
designating  who  shall  take  such  property  where 
there  is  no  will,  may  prescribe  such  conditions, 
not  in  conflict  with  or  forbidden  by  the  organic 
law,  as  the  Legislature  may  deem  expement. 
These  conditions,  subject  to  the  limitation 
named,  are,  consequently,  wholly  within  the 
discretion  of  the  General  Assembly. 

The  Act  we  are  now  considerin&p  plainly  in- 
tended to  require  that  a  person  taking  the  ben- 
efit of  a  civil  right  secured  to  him  under  oiur 
laws  should  pay  a  certain  premium  for  its 
enjoyment.  In  other  words  one  of  the  condi- 
tions upon  which  strangers  and  collateral  kin- 
dred may  acquire  a  decedent's  property,  which 
is  subject  to  the  dominion  of  our  laws,  is  that 
there  shall  be  paid  out  of  such  property  a  tax 
of  2^  per  cent  into  the  treasury  oi  the  State. 
This,  therefore,  is  not  a  tax  upon  the  property 
itself,  but  is  merely  the  price  exacted  bV  the 
Slate  for  the  privil^e  accorded  in  permitting 
property  so  situated  to  be  transmitted  by  will 
or  by  descent  or  distribution.  That  this  is  so 
is  abundantly  clear  from  the  language  of  the 
statute  and  its  several  provisions. 

The  whole  contention  of  the  appellees  is  that 
the  words  used  in  the  Act  of  Assembly,  via;.: 
"being  in  this  State,"  referred  to  the  decedent 
and  not  to  the  property.  If  it  be  true  that  they 
do  refer  to  the  person  the  tax  is  not  collect- 
ible, because  William  H.  Dalrymple  was  a 
citizen  of  California,  was  domicued  there  and 
died  there.  If,  on  the  other  hand,  thev  apply 
to  the  property,  the  tax  is  coUectible,  because 
the  property  is  actually  within  this  State  and 
was  so  at  the  time  of  William  H.  Dalrymple's 
death. 

A  careful  examination  of  the  several  sections 
of  article  81  of  the  Code  relating  to  this  subject 
has  brought  us  to  the  conclusion  that  the  tax 
is  ^yable  out  of  the  estate  of  a  deceased  non- 
resident when  property  owned  by  him  is  actual- 
ly within  this  State;  and  that  it  is  payable  out 
of  the  estate  of  a  deceased  resident  when  his 
property  is  actually  or  in  legal  contemplation 
situated  here;  provided,  of  course,  in  both  in- 
stances the  property  passes  to  a  person  other 
than  the  father,  mother,  husband,  wife,  chil- 
dren or  lineal  descendant  of  the  decedent. 

We  have  already  quoted  from  section  102; 
section  108  makes  it  the  duty  of  an  executor  or 
administrator,  before  he  pays  anv  legacy  or 
distributes  the  shares  of  an  estate  liable  to  the 
tax,  to  pay  this  tax  to  the  Register  of  WDls  of 
the  proper  county. 

By  section  104  unless  he  pays  this  tax  within 
thirteen  months  from  the  date  of  administration 
his  letters  are  forfeited. 

Sections  106  to  and  including  114  relate  to  the 
appraisement  of  real  estate  subject  to  the  tax, 
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and  provide  the  manner  and  appoint  the  time 
of  collecting  and  enforcing  it. 

Section  120  declares  that  where  any  estate, 
real,  personal,  or  mixed,  shall  be  subject  to  the 
tax  and  no  administration  is  taken  out  on  the 
estate  of  the  person  who  died  seised  and  pos- 
sessed thereof,  within  ninety  days  after  the 
death  of  such  person,  the  orphans'  court  of  the 
county,  where  such  administration^  should  be 
granted /shall  issue  a  summons  to  the  parties 
entitled  to  administer  to  show  cause  wherefore 
thev  do  not  administer. 

»Bction  121  provides  that  if  the  parties  en- 
titled to  administer  do  not  administer  witbb  a 
reasonable  time,  or  if  they  be  incapable,  or 
being  capable,  if  tJiey  decline  or  refuse  to  ap- 
pear on  proper  summons  and  notice,  admiins- 
tration  may  be  granted  to  such  person  as  the 
court  may  deem  proper. 

It  is  thus  quite  apparent  that  the  whole 
scheme  of  the  law  looks  to  and  contemphites 
the  collection  of  the  tax  through  an  executor 
or  administrator  exercising  authority  under  the 
laws  of  this  State,  and  answerame  to  those 
laws  for  the  faithful  performance  of  his  duties. 

Ample  provision  is  made  f6r  every  possible 
contingency  that  may  arise,  whether  the  d^ 
cedent  be  a  resident  of  this  State  or  not;  pro- 
vided the  property  be  located  here,  if  he  be 
a  nonresident,  or  be  actually  or  constructively 
here,  if  he  be  a  resident. 

No  estate  can  escape  administration  if  the  law 
be  enforce ;  and  when  the  property  passes  into 
the  hands  of  the  executor  or  administrator  his 
obligation  to  pay  the  tax  is  fixed  and  bis  bond 
at  once  becomes  liable  therefor. 

The  tax, we  have  said,  is  on  the  transmission 
of  the  property,  "being  in  the  State;"  and  no 
reason  has  been  assigned  or  can  be  suggested 
why  tbe  broad  language  of  the  statute  and  the 
evident  design  of  the  Legislature  should  be  so 
narrowed  and  restricted  as  to  exempt  from  this 
tax  the  property  of  a  nonresident  actually  here, 
notwithstanding  that  same  property  may,  for 
other  purposes,  be  treated  as  constructiveiT 
elsewhere. 

If  we  adopt  the  view  insisted  on  by  the  ap- 
pellees it  would  result  in  a  discrimination  m 
favor  of  the  nonresident  and  against  our  own 
citizens — ^a  discrimination,  too,  which  tbeLeir- 
islature  certainly  never  intended  to  make,  and 
for  which  no  warrant  whatever  can  be  foand 
in  the  plain  letter  of  tbe  statute. 

In  permitting  property  within  the  State, 
upot)  the  death  of  its  owner,  to  pass  by  derise 
or  descent  or  distribution,  the  Legislature  has 
seen  fit,  where  strangers  or  collateral  kindred 
received  it,  to  exact,as  the  condition  upon  which 
that  privile^  is  granted,  the  tax  in  question. 
The  imposition  and  collection  of  the  tax  cannot, 
therefore,  depend  upon  the  mere  accidental  resi- 
dence of  the  owner. 

The  Supreme  Court  of  Pennsylvania  in  con- 
struing a  very  similar  statute  of  that  State  held 
that  the  words  * 'being  within  the  Common- 
wealth'* bad  reference  to  the  property  and  not 
to  the  person  of  the  decedent.  Com.  v.  9mitk, 
5  Pa.  142;  Re  Shorf$  Estate,  16  Pa.  68. 

It  is  true  in  SmWCg  Gaee  the  court  held  the  tax 
to  be  a  tax  on  the  property  within  tbe  State; 
and  the  ^result  of  that  construction  (as  staled 
by  Chief  Juetiee  Gibson  in  8horf$  Cam)  was 
that   personal   property  actually  beyond  the 
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State,  tbough  owned  by  a  resident  of  the  State, 
would  have  escaped  the  tax  had  not  a  subse- 
quent statute  expressly  made  it  liable. 

We  cite  these  cases  merely  to  show  that  the 
words  being  in  this  State  have  not  in  a  similar 
statute  been  considered  as  referring  to  the  per- 
son of  the  dec^ent 

The  case  of  Citisens  Bank  v.  Sharp,  58 
Md.  521,  relied  on  by  the  learned  Judge  of  the 
court  of  common  pleas  is  distinguishaDle  from 
tbe  one  at  bar.  The  question  involved  there 
a<t  stated  by  the  late  Chief  Justice  Bartol,  who 
delivered  the  opinion  of  this  court  was:  ' '  What 
is  tbe  effect  of  a  voluntary  payment  b^  a  debtor 
in  this  State  to  the  executor  or  administrator  of 
his  creditor,  appointed  in  another  State  in 
which  the  creditor  had  his  domicil  at  the  time 
of  his  death,  where  such  payment  has  been 
made  before  any  administration  has  been 
jiranted  in  Maryland;  and  is  such  payment  a 
bar  to  the  claim  of  the  domestic  administrator 
afterwards  appointed?"  And  it  was  held  that 
a  payment  so  made  was  a  complete  discharge 
of  the  debt;  and  that  the  validity  of  the  pay- 
ment did  not  in  any  manner  depend  upon  the 
fact  of  the  nonexistence  of  debts  against  the 
deceased  in  this  State. 

Having  thus  decided  the  only  question  in- 
volved in  the  cause  the  opinion  proceeded  to 
state  that  "If  the  question  of  the  existence  of 
debts  in  Maryland  were  important,  it  does  not 
appear  thai  there  are  any  debts  here  to  pay  for 
which  the  funds  in  dispute  are  liable  .  .  . 
No  collateral  inheritance  tax  thereon  is  payable 
in  this  State." 

The  domestic  administrator  never  received 
the  money,  and  no  demand  was  made  upon 
him  b^  the  State  for  the  payment  of  the  tax. 
The  liability  of  the  estate  of  the  nonresident 
testatrix  to  pay  the  collateral  inheritance  tax 
was  therefore  not  involved  in  Sharp's  Case  in 
any  way.  and  could  not  and  did  not  influence 
or  control  the  determination  of  the  only  ques- 
tion which  was  before  the  court  on  that  appeal. 

In  the  case  now  before  u.s  the  property  is  in 
the  hands  of  the  Maryland  administrators  under 
the  laws  of  this  State.  Those  laws  have  been 
invoked  to  enable  them  to  receive  it,  and  their 
bond,  und^  the  express  terms  of  the  statute,  ia 
liable  for  the  payment  of  the  tax. 

(JrcutCs  Appeal,  97  Pa.  170,  is  not  analogous 
to  the  case  before  us.  There  a  resident  of  I^ew 
Jersey  had  deposited  with  a  Philadelphia  trust 
company,  for  safe  keeping,  certain  United 
States  bonds.  He  died  in  New  Jersey,  where 
administration  on  his  estate  was  duly  granted. 
The  trust  company  declined  to  surrenaer  these 
bonds  to  the  New  Jersey  executrix,  unless  an- 
cillary letters  should  be  taken  out  in  Pennsyl- 
vania. These  letters  were  accordingly  taken 
out,  the  bonds  were  received  from  the  trust 
company  and  being  overdue  were  collected; 
and  thereupon  the  collateral  inheritance  tax 
was  demanded  and  the  Orphans'  Court  of 
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Philadelphia  directed  it  to  be  paid.  This 
order  was  reversed  upon  appeal.  It  is  obvious 
the  bonds  had  no  n<u«  different  from  the  dom- 
icil of  the  owner.  They  were  "simply  evi- 
dences of  indebtedness,  not  by  any  person  or 
corporation  within  the  Commonwealtti,  but  by 
the  general  government  .  .  .  The  testator  in- 
trusted tbe  bonds  temporarily,  for  safe  keep- 
ing, to  the  Fidelity  Company,  but  they  were, 
constructively  at  least,  in  his  possession  at  the 
time  of  his  decease." 

In  the  case  at  bar  the  property  is  actually  in 
this  State.  It  belonged  to  Edwin  A.  Dalrymple, 
who  was,  at  the  time  of  his  death,  a  resident 
of  Maryland.  Upon  his  decease  his  brother 
William  became  entitled  to  it.  It  is  stUl  here 
in  Maryland  and  the  larger  portion  of  it  is  in- 
vested in  the  very  same  stocks  and  securities 
which  Edwin  held  in  his  lifetime. 

We  have  no  difficulty  in  distinffuishing 
tween  this  and  the  English  cases.  In  those 
cases  the  several  Acts  of  Parliament  imposing 
probate,  legacy  and  succession  duties  under- 
went construction.  In  England  the  question 
of  probate  duty  depends  upon  the  situs  of  the 
property  and  not  the  domicil  of  the  owner. 
AttifOen.  V.  Hope,  1  Cromp.  M.  &  R.  580. 

It  was  for  some  time  held  that  the  legacy 
duty  imposed  by  80  Geo.  III.  chap.  52  and  48 
Gheo.  III.  chap.  149  depended  upon  the  same 
consideration.  AttjhOen,  v.  Chekerell,  1  Price, 
165;  Atty-Qen.  v.  Aatson,  7  Price,  560. 

But  these  cases  were  overruled  in  Thomson 
V.  Adweate-General,  12  Clark  &  F.  1;  and  the 
principle  was  settled  that  the  law  of  the  dom- 
icil of  the  owner  of  personal  property  deter- 
mines its  liability  to  legacy  dutj. 

The  same  rule  was  adopted  m  respect  to  the 
succession  duty  under  16  and  17  Vict.  chap.  51. 
WtiUaee  v.  Atty-Oen.  L.  R.  1  Ch.  App.  1. 

In  the  case  last  referred  to  Lord  Chancellor 
Cran worth  said:  ''Parliament  has,  no  doubt, 
the  power  of  taxing  the  succession  of  foreign- 
ers to  their  personid  property  in  this  country; 
but  I  can  hardly  think  we  ought  to  presume 
such  an  intention  unless  it  is  clearly  stated." 

Thus,  whilst  the  power  of  Parliament  to  im- 
pose Ae  tax  without  reference  at  all  to  the  sub- 
ject of  domicil  is  distinctly  recognized  it  was 
held  that  the  language  of  the  Acts  did  not 
furnish  any  indication  of  an  intention  to  exer- 
cise that  power,  and  that,  therefore,  the  law  of 
the  domicil  of  the  owner  fixed  the  liability  of 
his  property  to  pay  these  taxes. 

In  our  opinion,  for  the  reasons  we  have 
given,  the  Maryland  Statute  cannot  be  so  con- 
strued. 

It  results  from  what  we  have  said  that  the 
tax  is  payable  in  this  case,  and  the  amount  of 
the  tax  will  depend  upon  the  sum  in  the  hands 
of  the  appellees  payable  to  the  legatee. 

TTie  judgment  of  the  Court  of  Gommon  Pleas 
must  thertfore  be  reversed,  and  a  new  trial  will 
be  awarded. 
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TAYLOR  et  al. 
( N.C. ) 

l-A  statutory  provision  adopted  fk*om 
another  State  is  to  be  construed  in  accord- 
ance with  its  prior  Judicial  construction  in  the 
State  from  which  it  is  taken. 

lilidiirliftfl^  '*propertv'»"  within  the  meaning 
ofMorth  (>u:ol!na  <^e,  f 291,  paragraph  1,  author- 
isinir  the  arrest  of  a  defendant  '*whore  the  action 
is  for  injuring  or  for  wrongfully  taking,  detain- 
ing or  converting  property,"  means  ^n  Ixijury  to 
personal  property  only,  and  not  to  real  property. 

(Merrinwn^  J.,  disaentB.) 

(February  2S,  1680.) 

APPEAL  by  plaintiff,  from  an  order  of  the 
Northampton  County  Superior  Court  set- 
ting aside  an  order  for  arrest  of  defendants  in 
an  action  of  trespass.     Affirmed, 

The  case  is  sufficiently  stated  in  the  opinion. 

Mr,  R.  B.  Peebles  for  appellant. 

Mr,  T.  W.  Mason,  for  appellees: 

The  New  York  Statute  of  which  section  291 
of  our  Code  is  a  copy,  has  been  held  not  to  in- 
clude injuries  to  rc»l  estate. 

Merritt  v.  Carpenter,  3  Eeyes,  142.  See 
Weleh  V.  Wtnt&rlmm,  14  Hun,  518. 

The  Judee  below  may  be  assumed,  in  a  case 
of  this  kina,  to  have  found  that  the  defendants 
were  not  ^ilty  of  the  trespasses  from  the  very 
form  of  the  plea  in  trespass  o.  c.  fr.  "not 
guilty." 

Shepherd,  c7.,  delivered  the  opinion  of  the 
court: 

This  was  a  motion  to  vacate  an  order  of 
arrest  heard  before  Avery,  «A,  at  fall  term, 
1887,  of  the  Superior  Court  of  Northampton 
County.  The  order  was  eranted  by  the  clerk 
in  an  action  for  an  alleged  trespass  of  the  de- 
fendants upon  the  land  of  the  plaintiff,  the 
affidavit  stating  that  the  defendants  *'have  on 
divers  times  .  .  .  injured  and  damaged  said 
tract  of  land  willfully  and,  as  affiant  believes, 
maliciously,  by  entering  thereon  after  beiDg 
forbidden  so  to  do,  and  treading  down  the 
ffrass.  tearing  down  affiant's  fences,  cutting 
00 wn  the  trees,  and  by  divers  other  means; 
that  said  defendants  aided  and  encouraged  each 
other  in  said  trespass;  and  that  by  said  wrong- 
ful acts  and  doings  the  affiant  has  been  greatly 
damaged  and  has  brought  an  action  against 
said  defendants  to  recover"  damages  for  the 
same. 

The  affiant  was  answered  under  oath  by  the 
defendants,  who  denied  the  title  of  the  piahit- 
iff,  and  stated,  with  much  particularity,  the 
nature  of  their  own  claim  to  the  land  men- 
tioned in  the  complaint.  They  denied  that 
the  acts  complained  of  were  done  wantonly  or 
maliciously,  and  alleged  that  what  they  did 
was  only  incidental  to  the  assertion  of  their 
rights.  Their  answer  was  supported  by  several 
affidavits  of  persons  apparent]}'  disinterested, 
all  tending  to  show  title  in  the  defendants  and 
JL.R.A. 


that  the  acts  complained  of  were  done  in  good 
faith. 

The  plaintiff  introduced  other  affidavits  io 
support  of  his  contention.  His  Honor  dis- 
charged the  defendants,  and  the  plaintiff  ap- 
peal^. 

It  may  be  that  upon  the  whole  testimony 
His  Honor  was  of  the  opinion  that  the  case 
presented  by  the  plaintiff  was  fully  rebutted, 
but  as  he  failed  to  find  the  facts,  we  are  not  at 
liberty  to  put  our  decision  upon  that  gronod. 

The  question  therefore  is  whether  paragraph 
1,  section  291,  of  the  Code  is  applicable  to  in- 
juries to  real  property.  The  paragraph  is  as 
follows:  "The  defendant  may  be  arrested,  t» 
hereinafter  prescribed,  in  the  following  cases: 
(1)  in  an  action  for  the  recovery  of  danuges^ 
.  .  .  whei-e  the  action  is  for  an  injury  to  per- 
son or  character,  or  for  injuring  or  for  wruag- 
fully  taking,  detaining,  or  converting  prop- 
ertv." 

It  is  urged  that  there  is  no  more  reason  why 
one  should  be  arrested  for  injuring  a  horse  or 
other  personal  property  than  for  bumio^  a 
house,  cutting  down  trees,  and  committio^ 
other  injuries  to  real  estate. 

To  this  it  may  be  said  that  personal  property 
is  more  perishaole  in  its  character,  and  that  io- 
juries  to  it  may  be  sufficient  to  wholly  impair 
its  value  before  the  courts  can  stay  the  band 
of  the  destroyer,  while  no  considerable  dam- 
age can  be  done  to  real  property  before  the 
preventive  power  of  the  law  can  be  invoked. 
It  may  also  be  said  that  real  estate  is  peculiarly 
protected  by  the  criminal  law,  and  that  the 
Legislature  could  not  have  intended  to  subject 
to  arrest  and  imprisonment  one  who  hon»tiy 
mistaking  his  boundary  commits  some  slight 
injury  to  the  land  of  his  neighbor,  which  could 
be  done  if  the  construction  contended  for  pre- 
vails. But  the  most  conclusive  answer  to  such 
suggestions  is  that  it  is  not  our  nrovinoe  to  specu- 
late as  to  what  the  law  shoula  be,  but  to  con- 
strue it  as  it  is.  The  inquiry  then  is  whether  by 
the  ordinary  rules  of  construction  the  statute 
under  consideration  warrants  an  arrebt  (or 
injuries  to  real  property. 

Section  8765,  jMragraph  6,  of  the  Code,  pro- 
vides that  the  word  proper^  shall  include  all 
property,  both,  real  and  personal,  and  that  this 
construction  shall  be  observed  unless  it  **wouk[ 
be  inconsistent  with  the  manifest  intentioo  of 
the  General  Assembly,  or  repugnant  to  the 
context  of  the  same  statute." 

The  foregoing  definition  of  "property"  and 
section  291  of  our  Code  are  exact  copies  of  tb& 
New  York  Code  upon  the  subject.  The  con- 
struction of  this  language,  therefore,  by  the 
court  of  appeals  of  that  State,  is  entitled  to 
great  weight  with  us,  and  we  cannot  do  belter 
man  to  quote  the  words  of  Hunt,  J,,  in  deli?- 
ering  the  opinion  of  the  court,  in  MerriV-  t. 
Carpenter,  3  Keyes,  142,  overruling  the  decision 
of  the  supreme  court  in  that  case.  It  is  true 
that  that  case  was  an  action  for  the  possession 
of  land  and  for  damans  for  withhoMiD|  the 
same;  but  the  learned  «Judge carefully  consida:^ 
that  none  of  its  provisions  are  applicable,  to 
real  property.    He  says: 

"The  following  words,  'taking*  and  'convert- 
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iDg/  would  neither  of  them  be  appropriate  in 
8p«ikiDg  of  real  property.  One  may  be  readily 
understood  when  he  says  that  an  action  may 
be  sustained  for  taking  personal  property,  or 
for  convening  it,  or  for  taking  and  converting 
it;  but  the  words  wouid  conv^  no  legal  idea 
when  applied  to  real  estate,  lliere  is  a  broad 
sense  in  which  the  word  'detaining*  might  be 
applied  to  real  estate,  of  which  the  expression 
'forcible  entry  and  detainer*  is  an  illustration. 
Snch  was  not.  I  apprehend,  the  meaning  of 
the  oodifiers  in  its  present  connection.  The 
expressions,  'injuring,'  'taking,'  'detaining/ and 
'converting/  are  well  used  in  the  same  sentence 
ud  apparently  as  applying  to  the  same  subject 
matter.  Three  of  these  words  I  have  endeav- 
ored to  show  are  not  applicable  to  real  prop- 
erty, and  if  the  fourth  was  so  intended,  the  use 
of  the  language  was  singularly  bnfortunate.  I 
think  the  words  (the  italics  are  ours)  were  ail 
intended  to  be  applied  to  pereonal  property  only,** 

We  adopt  the  reasoning  of  this  able  Judge 
in  the  construction  he  has  given  us;  but  if  we 
are  doubtful  as  to  the  correctness  of  his  con- 
dosions,  there  is  a  well  settled  rule  of  construc- 
tion, which,  when  applied  to  this  case,  relieves 
us  from  all  difficulty. 

It  is  conceded  that  the  section  under  consid- 
eration was  taken  from  the  Kew  York  Code  of 
Civil  Procedure.  Its  language,  as  we  have 
seen,  was  construed  in  Merriti  v.  Carpenter, 
•upra,  in  1866,  and  it  was  enacted  by  the  Qen- 
eia]  Assembly  of  North  Carolina  in  1868. 

Dwarris'  Statutes,  274,  says  "that  words  and 
phrases,  the  meaning  of  which  in  a  statute  has 
been  ascertained,  are,  when  used  in  a  subse- 
quent statute,  to  be  understood  in  the  same 
sense."  In  the  note  of  Judge  Potter  on  the 
same  page,  it  is  said  that  "Where  the  terms  of 
a  statute  which  has  received  Judicial  construc- 
tioa  are  used  in  a  later  statute,  whether  passed 
by  the  Legislature  of  the  same  State  or  coun- 
try, or  by  that  of  another,  that  construction  is 
to  be  given  to  the  later  statute.  Com.  v.  Hart- 
fiett,  3  Gray,  460;  Ruekmaboye  v.  Mottiehund, 
82  Eng.  L.  &  Eq.  84;  Bogardus  v.  Trinity 
Ohnreh,  4  Sandf.  Ch.  688;  Rigg  v.  Wilton,  13 
in.  15:  Adams  v.  Pidd,  21  Vt.  256. 

"It  is  to  be  presumed  in  such  case  that  the 
Legislature  who  passed  the  later  statute  knew 
the  Judicial  construction  which  had  been  placed 
00  the  former  one,  and  such  construction  be- 
comes a  part  of  the  law." 

That  the  opinion  in  Merritt  v.  Carpenter,  su- 
pra, was  re^rded  as  a  construction  ot  the  en- 
tire section  is  clearly  shown  by  the  fact  that  in 
consequence  of  that  decision  the  paragraph  was 
amended  by  the  Legislature  of  New  York  so 
as  to  include  iniuries  to  real  estate  in  certain 
cases;  and  in  Welch  v.  Winterburn,  14  Hun,  518 
(which  was  an  action  for  injury  to  real  estate), 
Ingalls,  P.  J,,  says: 

"We  think  that  change  was  intentional,  to 
avoid  the  construction  nven  to  section  179  in 
the  case  referred  io"^Merritt  v.  Carpenter. 

This  decision  was  made  in  1878,  and  we  find 
oarLe^Iature  in  1883  re-enacting  the  Code 
containing  the  original  kinffuage,  with  these 
two  constructions  put  upon  it  by  the  courts  of 
New  York.  We  cannot  conceive  of  a  case  to 
which  the  rule  we  have  mentioned  is  more  ap- 
plicable. 

It  was  said  on  the  argument  that  the  word 
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persona^,  in  paragraph  3,  would  have  been  un- 
necessary  if  paragraph  1  referred  only  to  per- 
sonal property.  The  answer  is  that  the  first 
paragraph  is  confined  to  actions  for  the  recov- 
ery of  damages  only  and  not  (or  the  recovery 
of  specific  properly. 

For  the  reasons  we  have  given  we  think  that 
the  order  of  arrest  should  have  been  vacated. 

yo  error. 

Merrimon,  J.,  dissenting: 

I  do  not  concur  in  the  opinion  of  the  court, 
and  will  briefly  state  some  of  the  grounds  of 
my  dissent.  That  paragraph  of  the  statute 
(Code,  g  291)  material  to  oe  here  recited  pre- 
scribes that  "The  defendant  mav  be  arrested  as 
hereinafter  prescribed  in  the  following  (among 
other)  cases  ...  for  injuring  or  for  wrong- 
fullv  taking,  detaining,  or  converting  proper- 
ty.''^ It  is  said  that  the  word  property  thus 
employed  is  used  in  a  restricted  sense;  that  it 
embraces  only  personal  property. 

It  seems  to  me  clearly  otherwise.  In  the  or- 
dinary legal  acceptation  of  that  term,  it  implies 
and  embraces  both  real  and  personal  proper tv, 
and  the  one  kind  as  certainly  as  the  other,  in 
the  absence  of  qualification  in  some  way  rea- 
sonably appearing.  Here  such  qualification 
does  not  appear.  The  term  imuring  Applies  to 
real  as  readily  and  as  reasonably  as  to  personal 
property,  and  there  exists  the  same  reason  why 
a  person  injuring  real  propertv  should  be  sub- 
ject to  arrest  as  m  case  he  had  done  injurv  to 
personal  property.  Why  should  a  man,  if  he 
injures  a  horse,  an  ox,  a  machine,  a  vehicle  or 
other  thing  personal,  be  subject  to  arrest,  and 
be  free  from  it  if  he  burns  one's  house,  his  barn,, 
his  stable,  or  cuts  down  his  fruit  trees,  his  forest 
trees,  or  pulls  down  his  fences,  or  cuts  the  roots 
of  and  thus  kills  his  vines,  digs  dangerous  pits  in 
his  land,  or  sows  thistle  seeds  on  it,  or  cuts  his 
turf?  He  is  in  both  cases  chargeable  with  in- 
juring property,  and  as  certainly  in  the  one 
case  as  the  other. 

I  cannot  conceive  of  any  substantial  or  Just 
reason  for  such  distinction.  And  so  also  a  jjer- 
son  may,  in  a  not  unreasonable  sense,  be  charge- 
able with  "wrongfully  teking"  part  of  the  real 
property,  as  when  he  unlawful! v  takes  mud, 
muck,  coal,  minerals  and  the  like,  before  the 
same  shall  be  severed  or  taken  out  of  or  from 
the  land.  And  so  also  he  may  be  chargeable 
with  detaining  or  converting  real  property,  as 
when  he  deteins  the  possession  of  a  field,  a 
house,  a  mill  or  the  like. 

In  the  strict  technical  sense  of  some  of  the 
words  mentioned  as  used  in  the  common-law 
method  of  procedure,  they  might  not  be  aptly 
applied  as  suggested;  but  it  is  otherwise  in  the 
technical  use  of  such  words  in  the  Code  method 
of  procedure.  But  granting  that  the  words> 
"wrongfully  teking,  detaining  or  converting' 
property,  do  not  well  apply  to  real  property,, 
the  term  "injury"  cei;tainiy  does  in  the  way  al- 
ready indicated. 

It  cannot  be  said  properly  that  the  words  in- 
Ijurifig  or  wrongfully  taking,  detaining  or  eon- 
rerting  apply  to  but  one  particular  cause  of 
action  or  one  class  of  actions.  It  will  be  ob- 
served that  the  words  are  used  disjunctively^ 
and  they  designate  four  distinct  causes  of  ac- 
tion for  which  the  person  chargeable  therewith 
may  be  arrested.    He  may  be  arrested:  first. 
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for  injuring  property,  real  or  personal;  second, 
for  wrongfuJlv  taking  property;  third,  for  de- 
taining it;  Aua  fourth,  for  converting  it. 

There  is  a  tot«1  absence  of  words  or  provis- 
ions in  tbe  section  of  the  statute  cited,  or  else- 
where, showing  that  tbe  word  property  is  used 
in  a  limited  sense. 

On  the  contrary,  paragraph  8  of  this  section 
prescribes  that  "m  an  action  to  recover  the  pos- 
session of  personal  property"  under  circum- 
stances prescribed,  a  person  mav  be  arrested. 

If  the  word  property,  as  used  in  the  clause 
recited,  was  intended  to  embrace  only  * 'per- 
sonal" property,  why  was  the  term  "personal" 
used  in  the  connection  last  mentioned?  It  was 
useless  and  misleading  in  that  case. 

But  if  there  could  he  sluj  reasonable  doubt 
as  to  the  meaning  to  be  attributed  to  the  word 
property,  as  used  in  the  clause  of  the  statute 
under  consideration,  it  would  seem  that  the 
statute  (Code,  §  37G5.  par.  6)  would  remove  all 
question  and  dispel  all  such  doubt.  It  among 
other  things  prescribes  that  "In  the  construc- 
tion of  all  statutes  the  following  rules  shall  be 
observed,  unless  such  construction  would  be 
inconsistent  with  the  manifest  intent  of  the 
Oeneriil  Assembly  or  repugnant  to  the  context 
of  the  same  statute;  that  is  to  say  ...  the 
word  property  shall  include  all  property,  both 
real  and  personal." 

It  seems  to  me  very  clear  that  it  is  not  incon- 
sistent with  the  manifest  intent  of  the  General 
Assembly  nor  repugnant  to  the  context  of  the 
statute  to  say  that  the  word  property,  as  used 
in  the  clause  of  tlie  statute  recited,  embraces 
both  real  and  personal  property.  I  can  dis- 
cover nothing  that  gives  the  term  a  restricted 
meaning.    It  embraces  real  property,  and  the 


clause  of  the  statute  embraces  all  actions  for 
injuries  to  such  property,  but  not  all  kinds  of 
actions  concerning  it. 

It  is  said,  however,  that  the  statute  cited 
above  is  an  exact  copy  of  the  like  statute  tbal  at 
one  time  prevailed  in  the  State  of  New  York,  and 
that  the  court  of  appeals  in  that  State  held,  in 
MerriU  v.  Carpenter,  8  Keyes,  142,  that  tbe 
yvoTd  property  did  not  embrace  real  pronerty. 
This  I  am  sure  is  a  misapprehension  oi  that 
case.  It  simply  decided  that  an  action  to  re- 
cover possession  of  real  property  and  damages 
for  the  unlawful  detention  of  the  same  was  not 
an  action  for  injuring 
detaining  or  converting 
meaning  of  the  statute.  ] 
an  action  for  injuring  real  property  dkl  not 
come  within  its  meaning.  It  might  well  be 
that  an  action  to  recover  possession  of  land  did 
not.  The  court  of  appeals  said  that  such  an 
action  could  not  fairly  be  deemed  an  action  for 
injuring  land. 

Moreover,  the  case  just  cited  was  decided  by 
a  court  divided  in  opinion,  and  it  reversed  tbe 
unanimous  decision  in  that  case  directly  to  the 
contrary  of  the  supreme  court.  MerriU  v.  Car- 
penter, 80  Barb.  61. 

What  the  court  of  appeals  would  have  de- 
cided if  an  action  for  injuries  to  real  estate  bad 
come  in  question  before  it  cannot  certainly  be 
known,  but  it  seems  to  me  that  it  would  btTe 
been  compelled  to  hold  thai  it  came  within  tbe 
meaning  of  the  statute.  Jamee  v.  Beadey,  14 
Hun,  5^. 

There  is  perhaps  another  ground  on  which 
the  judgment  of  this  court  properly  rests,  but 
I  need  not  advert  to  its  merits. 
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1.  In  an  aetton  by  a  director,  agalimt  a 
corporatioiit  for  personal  servloes,  evidenoe 


by  the  oorporation  to  prove  that  It  exists  oQljr  la 
name,  and  that  an  Investment  company*  which  is 
not  made  a  party,  in  the  organisation  for  wbloh 
it  holds  its  franchises,  and  as  to  which  plalntm 
claim  is  unjust,  is  inadmissible. 

2.  ParcKl  evidence  Is  admlMible  to  show  the 
adoption  of  a  resolution  by  the  board  of  directois 
of  a  private  corporation,  where  the  proceedings 
were  not  recorded. 


'^Q^^--Dire«Aor9of  cor%MrationnoimU1iledto  com- 
pentation  for  official  aeroiees. 

Directors  are  not  entitled  to  any  compensation 
for  their  official  services  as  directors,  unless  com- 
pensation is  provided  for  by  the  charter  or  the  by- 
laws adopted  by  the  majority.  Brannin  v.  Loving, 
S£  Ky.  870;  Citizens  Nat.  Bank  v.  Blliott,  56  Iowa, 
104;  Lafayette,  B.  fr  M.  R.  Co.  v.  Gheeney,  87  HL  446; 
First  Mat.  Bank  v.  Drake,  29  Kan.  811:  Santa  Clara 
Hinmg  Asso.  v.  Meredith,  49  Md.  888,  400. 

A  director  of  a  corporation  is  not  entitled  to  pay- 
ment on  a  quemtttm  meruit  for  the  performance  of 
services  previously  rendered  by  him  in  the  line  of 
his  duty  as  director.  Collins  v.  Oodefroy,  1  Bam. 
ft  Ad.  860;  Dunston  v.  Imperial  Gas  Light  ft  C.  Co. 
8  Bam.  ft  Ad.  126;  Mauz  Ferry  Gravel  Road  Go.  v. 
Branegan,  40  Ind.  861;  Citizens  Nat.  Bank  v.  Elliott. 
66  Iowa,  104;  Blatohf  ord  v.  Boss,  64  Barb.  42;  Illinois 
Linen  Go.  v.  Hough,  91  IlL  68;  Santa  Clara  Mining 
Asso.  V.  Meredith,  49  Md.  889;  Gardner  v.  Butler,  80 
N.  J.  Eq.  702;  2  Waterman,  Corp.  p.  87& 
8L.R.A. 


Where  the  charter  of  a  bank  provided  that  no  di- 
rector should  be  entitled  to  any  emolument  unleaB 
the  same  were  allowed  by  the  stockholders  at  a 
general  meeting,  it  was  held  to  have  been  the  in- 
tention of  the  Legislature  that  directorB  ahould  not 
receive  compensation  for  tlie  performance  of  their 
appropriate  duties,  but  not  to  exclude  IndiYldumI 
members  of  tbe  board  from  a  Just  compensation  for 
services  of  a  different  character  merely  beoaose 
such  services  were  rendered  while  they  were  direct- 
ors.   Cbandler  v.  Monmouth  Bank,  18  N.  J.  L.  2SSi. 

It  appearing  that  provision  has  been  made  for 
payment  of  other  services,  but  not  for  that  of  treas- 
urer, and  that  a  stockholder  acted  as  Measurer,  tbe 
report  of  the  referee,  that  he  intended  to  act  gratu- 
itously, is  affirmed.  Blather  v.  Eureka  Mower  Oou 
44  Hun,  888. 

When  entitled^  eompenuHion  to  befbudhti kne. 

A  director,  by  resolution  of  the  board,  may  be 
empowered  to  transact  any  buainees  or  agency  in 
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&  Tlie  dlreetor  of  a  eorporation  who  p«r- 
Ibniis  aerrlees  for  the  eorporatton  at 

the  request  of  the  board  of  directora  is  entitled  to 
recover,  on  an  implied  promise  to  pay  what  the 
Bervices  are  reasonably  worth,  so  far  as  the 
amount  has  not  been  fixed  by  the  resolution  of 
the  board. 

(February  15, 1889.) 

ERROR  to  the  Circuit  Court  of  Oakland 
County,  to  review  a  judgment  in  favor  of 
piaintiff  in  an  action  of  assumpsit  to  recover 
tbe  amount  allied  to  be  due  plaintiff  for  per- 
sonal services.     AMrmed. 

The  facta  are  fully  stated  in  the  opinion. 

Mr.  Aug,  C.  Baldwin  for  defendant,  ap- 
pellant. 

Messn,  Griffin*  Warner*  Hunt  A  Ber- 
ry, for  plaintiff,  appellee: 

A  director  and  stockholder  cannot  recover 
against  a  corporation  of  which  he  is  a  trustee 
for  the  ordinary  services  due  from  him  as  di- 
rector of  the  company,  unless  an  actual  contract 
has  been  entered  into,  or  a  vote  has  been  taken 
previous  to  the  service. 

See  Angell  &  Ames,  10th  ed.  §  317  and  notes; 
Abbott,  Trial  £v.  pp.  880-8tid. 

It  is  otherwise,  as  to  duties  not  imposed  upon 
him  as  director  by  the  charter  or  by-laws  of 
the  company,  where  he  acted  not  as  director, 


I  but  as  agent,  as,  for  instance,  in  soliciting  sub- 
scripticas  and  procuring  riffht  of  way. 

Abbott.  Trial  Evidence,  881;  Cheeney  v.  Lor 
fayette,  B.  db  M.  R  Co.  fSS  Dl.  570;  &taekelfard 
Y.N.  O.J.  ikG.  N.  R.  Co.  87  Miss.  202;  Hall 
V.  Vermont  A  M.  R.  Co.  28  Vt.  401.  See  SarUa 
Clara  Mining  Amo.  v.  Meredith,  49  Md.  889. 

Agency  for  a  corporation  is  not  required  to 
be  shown  by  a  resolution  of  the  board  of  di- 
rectors, or  other  written  evidence,  but  it  may 
be  inferred  from  facts  and  circumstances. 

LafayetU,  B.  A  M.  R.  Co.  v.  Chieney,  87  lU. 
446;  Shackelford  v.  N.  0.  J.  A  G.  N.  R.  Co.  87 
Miss.  202;  Rogere  v.  Haatinge  A  D.  R.  Co.  22 
Minn.  25. 

Plaintiff's  servicea  as  attorney  were  outside 
his  duties  as  director,  and  it  was  not  necessary 
that  he  should  be  formally  appointed  by  the 
board  in  order  to  recover. 

See  Bdioarde  v.  Fargo  etc.  R.  Co.  (Dak.)  88 
N.W.  Rep.  100;  Falkinery.  Grand  Junction  R. 
Co.  16  Am.  &  Eng.  R.  Cas.  691, 4  Ont.  Rep.  Ch. 
Div.  850;  Smith  v.  LanglOand  R.  Co.  8  Cent. 
Rep.  56, 102  N.  Y.  190;  8t.  Louie,  Ft.  8.  A  W. 
R.  Co.  V.  Tieman,  87  Ran.  606. 

Champlin,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  is,  and  for  many  years  past  has 
been,  an  attorney  at  law  residing  in  the  City  of 


behalf  of  the  corporation;  and  unless  there  Is  some 
agreement,  express  or  Implied  from  the  olrcum- 
fltanoes  attending  such  appointment,  to  the  contra- 
ry, the  law  win  infer  a  contract  on  the  part  of  the 
corporation  with  its  a^nt,  whether  he  be  a  director 
or  a  stranger,  that  he  shall  receive  for  such  service 
a  reasonable  compensation.  Shackelford  v.  N.  O. 
J.ft6.N.R.Co.87HiS8.20BS.  See  Santa  Clara  Min- 
log  Aaso.  V.  Meredith,  48  Md.  889;  Rogers  v.  Hastings 
A  D.  R.  Co.  22  Minn.  25;  1  Waterman,  Corp.  p.  401. 

And  when  a  director  performs  duties  outside  of 
those  devolving  upon  him  as  a  director  under  an 
appointment  by  a  resolution  of  the  board,  he  will 
be  entitled  to  compensation.  Shackelford  v.  N.  O. 
J.  ft  G.  N.  R.  Co.  87  Miss.  20Bi;  Cheeney  v.  Lafayette, 
a  ft  M.  R.  Co.  68  IlL  570.  See  Levisee  v.  Shreveport 
Oty  &.  Co.  27  La.  Ann.  641;  European  ft  N.  A.  R.  Co. 
V.  Poor,  50  Maine,  277. 

Should  one  of  the  directors  be  competent  to  per- 
form services  requiring  mechanical  or  professional 
skill,  or  services  which,  although  they  might  be  per- 
formed by  the  whole  board  under  circumstances 
which  would  make  it  extremely  inconvenient  for 
a  body  of  men  to  attend  to  them,  this  would  Justify 
their  employing  one  of  their  own  number  to  per- 
form as  their  agent.  And  if  they  should  do  so,  such 
agent  may  surely  demand  and  be  paid  a  reasonable 
compensation  therefor.  Henry  v.  Rutland  ft  B.  R. 
Co.27Ytia6.  SeeN.  O.&R.  ft  B.S.  Packet  Co.  V. 
Brown,  86  La.  Ann.  188;  Citizens  Nat.  Bank  v.  EUi- 
ott,  56  Iowa,  104;  Ward  v.  Polk,  70  Ind.  809;  Bancroft 
▼.  I^ynnlteld,  18  Pick.  G66;  Pike  v.  Middleton,  12  N. 
H.  JR8.  And  if  a  director  is  properly  employed  to 
perform  such  services,  he  is  entitled  to  such  com- 
pensatSon  as  has  been  agreed  upon,  or  what  they 
are  reasonably  worth.  1  Moraweto,  Priv.  Corp.  p. 
47Bu 

When  a  director  expects  pay,  his  services  should 
appear  to  have  been  bargained  for,  or  their  nature 
and  extent  8h<mld  dearly  imply  that  both  parties 
undentood  they  were  to  be  paid  for,  and  not  be 
rendered  gratuitously  within  the  scope  of  a  direct- 
or^ duty.  N.  Y.  ft  N.  H.  R.  Co.  v.  Ketchum,  27 
Conn.  170;  First  Nat.  Bank  v.  Drake,  20  Kan.  811; 
layfayette.  B.  ft  M.  B.  Co.  v.  Cheeney,  87  111.  446; 
flBDta  Clam  Mining  Asso.  v.Meredith,  49  Md.  889; 
8L.R.A. 


Shackelford  v.  N.  O.  J.  ft  Q.  N.  R.  Co.  87  Miss.  202;  2 
Waterman,  Corp.  p.  874. 

A  resolution  formally  adopted,  allowing  directors 
compensation  for  attendance  on  courts,  was  held 
insufficient  to  give  a  director  a  right  to  recover 
therefor.  Dunston  v.  Imperial  Gas  Light  ft  C.  Co. 
8  Barn,  ft  Ad.  126. 

A  director  is  not  prevented  by  such  relation  from 
recovering  compensation  for  the  use  of  a  patent  by 
the  corporation.    Deane  v.  Hodge,  86  Minn.  146b 

Cannoi  ./tr  ihtir  men  compensation. 

It  would  be  contrary  to  established  principles  to 
allow  the  directors  or  other  agents  of  a  corporation 
to  fix  their  own  compensation  for  services  rendered 
to  the  company.  Accommodation  Loan  ft  Sav. 
Fund  Asso.  v.  Stonemetz,  28  Pa.  684;  Citizens  Nat. 
Bank  v.  Elliott,  65  Iowa,  104;  Holder  v.  Lafayette, 
B.  ft  M.  R.  Co.  71  111.  106;  Maux  Ferry  Gravel  Road 
Co.  V.  Branegan,  40 Ind.  361;  flL  Linen  Co.  v.  Hough, 
91  m.  68;  Jones  v.  Morrlsoo,  81  Minn.  140;  Bhitchf ord 
v.RoBB,  6  Abb.  Pr.  N.  8.  484,  54  Barb.  42;  Davis  v. 
Memphis  City  R.  Co.22  Fed.  Rep.  888;  1  Morawets, 
Priv.  Corp.  p.  476. 

To  entitle  a  director  to  receive  a  compensation,  it 
must  be  provided  by  the  by-laws,  or  by  a  resolution 
of  the  directors  spread  on  the  minutes  of  their  pro- 
ceedings, and  fixed  before  the  services  are  rendered. 
Dunston  v.  Imperial  Gas  Light  ft  C.  Co.  8  Bam.  ft 
Ad.  126;  N.  Y.  ft  N.  H.  R.  Co.  v.  Ketchum,  27  Conn. 
176;  Am.  Cent.  B.  Co.  v.  Miles,  52  lU.  174. 

A  contract  between  a  corporation  and  a  director 
thereof,  embodied  in  a  resolution,  or  for  the  pas- 
sage of  which  the  director*s  vote  was  necessary  and 
was  given.  Is  invalid.  Bennett  v.  St  Louis  Oar 
Roofing  Co.  1  West.  Rep.  786, 19  Mo.  App.  94». 

Where  one  is  president  and  director  of  the  com- 
pany, ratification  by  his  own  vote  of  his  act  in  tak- 
ing more  salary  than  he  is  entitled  to  is  of  no  value. 
Ward  V.  Davidson,  4  West.  Rep.  867,  89  Mo.  445. 

An  officer  of  a  corporation  is  not  entitled  to  a 
lien  and  preference  for  his  salary,  under  Revision, 
188,  giving  lien  for  wages  upon  estates  of  insolvent 
corporations.  England  v.  Beatty  Organ  ft  Piano 
Co.3  Cent.  Rep.  494,  41  N.  J.  Eq.  47a 
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Pontiac,  and  he  brought  this  action  against  de- 
fendant to  recover  for  expenses  paid,  a^d  serv- 
ices performed  as  a^ent  and  attorney  of  the 
defendant  comnanj  in  securing  the  right  of 
-WSJ  for  its  road,  and  for  obtaining  aid  notes, 
raising  money,  securing  loans  and  making  con- 
tracts for  the  construction  of  its  road,  covering 
a  period  from  September,  1881,  to  November, 
1888. 

The  project  ori^nallv  was  to  construct  a 
railroad  from  Oxford  to  Port  Austin ,  a  distance 
of  eighty-four  miles,  and  a  corporation  was 
formed  for  that  purpose  on  the  28d  of  July, 
1879,  with  a  capital  of  |672,000,  and  seven  di- 
rectors. Each  director  subscribed  to  120  shares 
of  $100  each,  and  plaintiff  was  one  of  the  di- 
rectors. Nothing  was  done  under  this  organ- 
ization. Two  days  later  the  stockholders  signed 
amended  articles  of  association,  bv  which  they 
extended  the  southern  terminus  from  Oxford 
to  the  City  of  Pontiac,  and  changed  the  name 
of  the  corporation  to  the  "Pontiac.  Oxford  & 
Port  Austin  Railroad  Company."  The  capital 
stock  was  increased  to  $800,000,  and  the  num- 
ber of  directors  to  eight. 

The  articles  were  again  amended,  on  the  24th 
of  September,  1881,  by  increasing  the  capital 
stock  to  $1,500,000,  and  chan^ng  the  termini 
so  as  to  extend  it  from  Pontiac  to  Caseville. 
The  plaintiff  continued  a  stockholder  and  di- 
rector in  the  corporation  until  1884. 

On  December  5, 1881,  plaintiff  was  re-elected 
attorney  for  defendant  company.  Previous  to 
this,  and  in  the  same  year,  he  was  employed  by 
the  board  of  directors  to  ^o  to  New  York  to 
negotiate  a  loan  and  obtain  a  contract  for  the 
construction  of  the  road.  These  services  were 
buccessfully  performed,  and  a  contract  was  en- 
tered into  between  defendant  and  an  invest- 
ment company,  bearing  date  November  12, 
1881. 

On  the  20th  day  of  December,  1881.  the  fol- 
lowing resolution  was  passed  by  the  board  of 
directors: 

"At  a  meeting  of  the  board  of  directors  held 
at  Oxfprd,  County  of  Oakland,  State  of  Mich- 
igan, on  the  20tfaof  December,  A.  D.  1881, 
pursuant  to  call  of  the  president,  the  following 
proceedings  were  had,  a  full  quorum  being 
present:  cm  motion,  J.  Ten  Eyck  was  duly 
appointed  to  attend  to  the  obtaining  of  the  right 
of  way  along  the  whole  line,  and  to  collect  in 
the  notes  given  along  the  line  in  aid  of  the  rail- 
road. The  meeting  then  adjourned.  Junius 
Ten  Eyck,  Secretary." 

The  plaintiff's  counsel  was  permitted  to  prove 
by  oral  testimony  of  the  directors,  that  all  of 
the  eight  directors  were  present  at  the  meetine, 
and  voted  for  the  motion,  excepting  himseli. 
Plaintiff  also  offered  in  evidence  from  the  rec- 
ords kept  by  the  corporation  the  following  res- 
olution, passed  at  a  meeting  of  the  board  of 
directors  on  the  29th  of  May,  1882,  viz.: 

''R^olved  that  the  sum  of  $5,()00  per  year 
be  paid  J.  Ten  Eyck  for  his  services  as  at- 
torney and  solicitor  of  this  company  for  and 
during  the  two  vears  last  passed." 

The  record  shows  a  quorum  present.  The 
plaintiff  was  also  permitted  to  show  by  parol 
that  all  of  the  directors  were  present  at  the 
meeting,  and  each,  excepting  himself,  voted 
for  the  resolution.  The  claims  for  expenses 
paid  out  in  the  services  of  defendant  were 
8  L.  R.  A. 


not  seriously  disputed  or  resisted  at  the  trial. 

Testimony  was  eiven  showing  that  nearly 
the  entire  time  of  plaintiff  was  consumed  in  the 
service  of  the  company,  and  his  practioe  aa  a 
lawyer  was  almost  entirely  given  up,  cBeots 
turned  away,  and  that  his  services  for  the  com- 
pany were  worth  $5,000  annually.  The  jury 
returned  a  verdict  for  the  plaintiff. 

The  errors  complained  of  mav  all  be  som- 
marized  under  three  beads:  (1)  tue  court  erred 
in  excluding  from  the  jury  tJl  testimony  reb- 
tive  to  the  investment  company,  and  the  rights 
acquired  and  now  held  by  them  from  the  rail- 
road companv;  (2)  in  permitting  parol  evidence 
to  be  given  of  the  action  of  the  board  of  direct- 
ors in  the  absence  of  any  record  of  such  actioD, 
and  in  adding  to  what  was  shown  by  the  re^ 
ord  as  to  what  number  of  directors  were 
at  the  meeting  of  the  board,  and  that  they 
all  voted  for  the  motion  and  resolution,  except 
Ten  Eyck,  who  did  not  vote;  (3)  that,  being  a 
director  of  the  companv,  he  could  not  be  em- 
ployed and  paid  for  performing  services  for  the 
company  as  attorney  or  otherwise,  and  espe- 
cially would  such  action  be  illegal  when  apphed 
to  services  already  performed. 

As  to  the  first  point,  the  error  is  based  upon 
the  fact,  which  defendant  desired  to  show,  that 
the  investment  company  that  built  the  road  are 
the  owners  in  fact  of  all  the  stock,  property 
and  franchises  of  the  Pontiac,  Oxford  A  Port 
Austin  Railroad  Company,  andthecorporatioD 
exists  only  in  name,  for  the  purpose  of  main- 
taining the  franchises  of  a  corporation  for  the 
investment  company's  benefit,  and  that  the 
claim  set  up  is  unjust  and  inequitable  as  to  soch 
investment  company,  and.  if  established,  would 
seriously  affect  their  rights  and  property. 

We  think  the  court  cud  not  err  in  excluding 
this  testimony.  The  investment  company  is 
not  a  party  to  this  suit,  and  the  issues  sought 
to  be  raised  cannot  be  properly  tried  in  this 
action.  If  plaintiff's  position  as  a  director, 
and  what  he  has  done  and  represented  to  the 
investment  company,  estops  him  from  assert 
ingany  claim  against  the  corporation,  such 
estoppel  cannot  be  set  up  as  a  defense  in  an  ac- 
tion at  law  against  the  corporation  by  it  or  the 
investment  company. 

No  notice  is  taken  in  the  brief  of  the  plaint- 
iff of  the  second  point,  and  merely  a  pasnng 
notice  in  the  hriet  of  defendant,  and  no  au- 
thority is  cited  in  support  of  the  propositk>n. 
What  is  resolved  upon  at  a  meeting  of  a  board 
of  directors  of  a  private  corporation  ma?  be 
proven  by  the  record  of  the  proceedings  oi  the 
board,  if  one  is  kept  and  the  proceedings  en- 
tered; but  if  a  record  is  not  kept,  or  the  pm- 
ceedings  are  not  recorded,  parol  evidence  is 
admissible  to  show  what  was  resolved  upon, 
and  by  what  vote  it  was  carried.  Kalamasao 
Novetty  Mfg,  Works  v.  Macalister,  40  Mich.  84. 

The  rule  is  different  with  respect  to  munici- 
pal corporations,  when  the  law  requires  records 
of  their  oflacial  action  to  be  kept.  Stetenton  v. 
Baff  a7y,  26  Mich.  44;  HaU  v.  People,  21  Mich. 
456. 

The  third  point  relied  upon  is  one  upon 
which  there  is  an  apparent  conflict  of  authon- 
ty.  The  directors  of  a  corporation  arc  its 
agents.  The  entire  management  of  corporate 
affairs  is  committed  to  their  charge,  upon  me 
trust  and  confidence  that  they  shall  be  cared 


IM. 


Thohab  ▼.  Habtshobnb. 


for  and  managed  within  the  limits  of  the  pow- 
ers conferred  by  law  upon  the  corporation,  and 
for  the  common  benefit  of  the  stockholders. 
They  are  required  to  act  in  the  utmost  good 
faith,  and  in  accepting  the  office  they  implied- 
1t  undertake  to  give  to  the  enterprise  the  bene- 
ii  of  their  best  care  and  judgment,  and  ezer- 
dae  the  powers  conferred  solely  in  the  interest 
of  the  corporation.  Thev  havi^  no  right  to  rep- 
resent the  corporation,  in  any  transaction  in 
which  they  are  personally  interested  in  obtain- 
ioKan  advantage,  at  the  expense  of  the  compa- 
ny Uiey  represent.  1  Morawetz,  Priv.  Corp. 
§517. 

But  the  rule  is  not  an  arbitrary  one.  It  is 
foonded  on  reason,  and  should  not  be  applied 
without  regard  to  Uie  circumstances  of  the  case. 
Although  It  has  been  held  by  some  courts  that 
a  director  cannot  enter  into  a  valid  contract 
with  the  corporation  of  whicl^  he  is  asent,  al- 
though the  corporation  is  represented  in  the 
tramnction  by  a  majority  of  the  board,  yet  the 
decided  weight  of  authority  and  of  reason  sup- 
ports the  doctrine  that  such  a  contract  would 
be  valid.    Id.  §  527,  and  cases  cited  in  note  8. 

It  is  not  necessary  to  the  binding  action  of  a 
hoard  of  directors  that  each  member  should 
take  part  in  its  deliberations.  The  general 
role  is  that  a  majority  of  the  members  of  the 
board  constitute  a  quorum  for  the  transaction 
of  business,  and  a  majority  of  the  quorum  have 
power  to  bind  the  coiporation  by  their  vote. 
It  does  not  necessarily  follow  that  there  is  im- 
popriety  in  a  mem  tier  of  the  board  entering 
into  contract  relations  with  the  corporation 
represented  by  the  other  members  of  the  board. 
There  may  be  cases  where  there  may  be  mani- 
fest proprie^  in  doinff  so. 

Suppose  the  line  oi  a  railroad  is  laid  across 
land  owned  by  one  of  the  directors.  May  he 
not  enter  into  a  contract  to  sell  the  right  of  way 
to  the  corporation?  Suppose  a  director  is  pos- 
sessed of  superior  knowirage,  skill  or  ability  to 
serve  the  corporation  in  matters  not  strictly 
within  the  line  of  his  duty  as  a  director.  May 
it  not  contract  with  him  for  his  services? 

It  is  true  that  contracts  entered  into  between 
asents  of  the  corporation  occupying  positions 
OI  trust  and  confidence  and  a  corporation  will 
always  be  scrutinized  with  jealous  care  by 
courts,  to  see  that  no  advantage  is  taken  of  the 
corporation  or  the  rights  and  interests  of  its 
stockholders  jeopardized;  but  it  cannot  be  said 
that  contracts  fairly  entered  into,  and  honestly 
executed,  where  no  one  is  defrauded  or  over- 
reached, are  invalid. 

In  this  case  the  circumstances  are  free  from 


suspicion.  The  corporation  contracted  with 
him  for  his  services  as  attorney,  and  also  in 
procuring  aid  notes,  rights  of  way,  and  work- 
ing up  an  interest  in  the  construction  of  the 
road  in  the  communities  through  which  it  was 
projected,  in  order  to  secure  aid  in  its  construc- 
tion by  donations  and  subscriptions,  and  also 
in  enlisting  capitaUsts  in  the  enterprise. 

These  were  services  which  were  not  embraced 
in  the  ordinary  duties'of  a  director  of  the  com- 
pany. They  were  valuable  to  the  corporation 
and  were  such  as  to  which  they  had  a  rieht  to 
agree  upon  the.  compensation  to  be  paid;  and 
if  his  services  were  engaged  for  the  above  pur- 
poses, and  they  were  penormed,  there  arose  an 
implied  aj^reement  that  they  should  pay  what 
such  services  were  reasonably  worth,  and  this 
the  plaintiff  proved  upon  the  trial. 

The  principle  laid  down  in  the  line  of  au- 
thorities cited  by  the  learned  counsel  fordef end- 
ant  has  not  been  followed  in  this  State;  but 
the  contrary  doctrine  was  asserted  in  Ntiei  v. 
2fu2ty,  88  Mich.  61,  which  is  in  consanance 
with  the  views  above  expressed. 

Had  the  board  of  directors  engaged  any  other 
person  to  perform  the  services  rendered  by  th^ 
plaintiff,  no  question  could  have  been  made 
about  their  liaoility  to  pay  therefor.  The  serv- 
ices were  performed  by  the  plaintiff  at  the 
request  of  the  board  of  directors,  and  the  law 
implies  a  promise  to  pay  what  they  are  reason- 
ably worth,  so  far  as  they  have  not  been  fixed 
by  the  resolution  of  the  board.  Detroit  v.  Bed- 
field,  19  Mich.  888. 

The  plaintiff  introduced  testimony  tending 
to  show  that  his  services  were  reasonably  worth 
at  the  rate  of  |5,000  a  year  for  the  entire  time 
claimed  by  him.  There  is  another  considera- 
tion whica  leads  to  the  same  conclusion  in  this 
case.  During  the  time  for  which  the  plaintiff 
claims  pay  for  services,  the  members  of  the 
board  of  directors  were  the  only  stockholders 
in  the  corporation. 

The  resolution  and  motion  above  referred  to 
as  appearing  in  the  records  of  the  corporation 
had  not  only  the  sanction  of  the  boai^  of  di- 
rectors, but  of  each  individual  stockholder  of 
the  corporation.  They  could  not  be  beard  to 
complain  as  stockholders  of  their  own  action 
as  directors,  and  none  of  them  have  com- 
plained. 

We  are  all  of  opinion  that  ther^  is  no  error 
in  the  record  and  that  t?ie  judgment  thould  be 
afflrmed, 

Sherwood,  Ch.  J.,  did  not  sit.  The  other 
Justices  concurred. 
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appearing  that  the  further  prosecution  of  the 
work  by  the  person  had  beoomo  impoflBible--AeJd, 
that  be  must  account  for  the  moneys  received 
and,  after  certain  allowances,  payback  the  unex- 
pended balance. 

(Potenron,  J.,  diments.) 
(February  2 -,1889.) 

APPEAL  by  defendants,  from  a  decree  of 
the  Court  of  Chancery  in  favor  of  plaintiff 
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in  an  action  to  obtain  an  account  of  moneys 
advanced  to  defendant  George  W.  Thomas, 
for  the  prosecution  of  a  search  for  sunkeu 
treasure.    Modified, 

The  facts  sufficiently  appear  in  the  opinion. 

Reported  below,  9  Cent.  Rep.  324. 

Mr,  Charles  T.  Glen  for  appellants. 

Mr.  Samuel  C.  Mount  for  appellee. 

Reed»  /.,  delivered  the  opinion  of  the 
court: 

During  the  War  of  the  Revolution,  an  En- 
glish frigate,  having  on  board  a  large  amount 
of  specie  sent  to  this  continent  to  pay  the 
British  troops,  sunk  in  the  East  River,  in  deep 
water.  The  Hussar  was  the  name  of  the  ship, 
and  the  amount  of  gold  coin  supposed  to  have 
gone  down  in  her  was  estimated  at  $4,800,000. 
Several  abortive  efforts  were  made,  from  time 
to  time,  to  recover  the  treasure. 

On  the  31st  of  May,  1880,  the  defendant, 
Mr.  Qeorge  W.  Thomas,  entered  into  an  agree- 
ment with  the  Secretary  of  the  Treasury  of  the 
United  States,  by  the  terms  of  which  agree- 
ment he,  the  defendant,  was  permitted  to 
search  for  this  treasure — he  to  have,  in  the  event 
of  its  capture,  90  per  cent  of  the  treasure.  The 
prosecution  of  the  enterprise  required  boats, 
machinery  and  men,  and  the  defendant  had 
little  or  no  money  to  secure  them.  He  ob- 
tained moneys  in  different  amounts,  at  differ- 
ent times,  from  a  number  of  persons,  amon^ 
whom  was  the  complainant  below,  Mr.  Joseph 
C.  Hartshome.  The  understanding  between 
Thomas  and  thos^  who  made  the  advance- 
ments was  that  the  moneys  advanced  were  to 
be  used  in  the  work  required  to  discover  and 
raise  the  sunken  gold. 

To  each  one  who  advanced  money  he  ^ve  a 
writing,  of  which  the  following  is  a  specimen: 

**  whereas,  I,  George  W.  Thomas,  of  the 
Borough  of  Hackettstown,  Countv  of  Warren, 
and  State  of  New  Jersey,  now  hold  a  contract 
made  to  me  by  the  Secretary  of  the  Treasury, 
on  behalf  of  the  Government  of  the  United 
States  of  America,  hj  which  contract  I  am 
placed,  and  now  am,  in  possession  of  the  re- 
mains of  tbe  sunken  hull  of  the  British  frieate 
Hussar,  with  all  tbe  treasure,  whether  in  silver 
or  gold,  now  or  heretofore  connected  with  said 
sunken  hull,  and  lying  in  the  East  River,  or 
Long  Island  Soand,  near  Port  Morris,  and 
State  of  New  York;  and  whereas,  I  have  re- 
ceived from the  sum  of dollars, 

the  receipt  whereof  I  hereby  acknowledge:  I 
do  hereby  a^ree  that  I  will,  as  soon  as  I  re- 
cover the  said  treasure,  pay  to  the  said 

the  sum  of dollars,  with  no  delay  more 

than  will  be  necessary  to  convert  the  same  into 
lawful  money  of  the  United  States.  In  wit- 
ness whereof  I  have  hereunto  set  my  name  this 
day  of ,  A.  D.  1883." 

The  respective  sums  to  be  repaid  were  from 
ten  to  fifteen  times  greater  than  the  sums  ad- 
vanced. 

On  February  16,  1882,  the  complainant  ad- 
vanced $5;000.  On  March  2, 1883,  he  advanced 
an  addiUonal  $5,000.  On  May  13,  1883,  he  ad- 
vanced another  $8,000,  which  last  sum  was  se- 
cured by  a  chattel  mortgage  on  the  scow  em- 
ployed by  Thomas  in  his  work. 

The  work  was  prosecuted  by  Thomas  dur- 
ing all  the  seasons  of  the  year,  when  practi- 
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cable,  until  January,  1884.  Those  who  had 
advanced  money  then  called  upon  Thomas  for 
an  account  of  tbe  amount  and  manner  in  which 
the  monevs  had  been  expended,  which  account 
he  deniea  their  right  to  require  of  him,  and 
which  account  he  refused  to  render.  The  bill 
in  this  case  was  then  filed  by  Hartshome,  on 
behalf  of  himself  and  others  who  had  ad- 
vanced, and  who  chose  to  come  in  for  an  ac- 
count of  the  moneys  so  received  by  the  de- 
fendant. The  Vice  Chancellor  ordered  a  decree 
that  an  account  be  taken. 

The  defendant,  upon  this  appeal,  conteoda 
that  he  is  not  in  equity  required  to  give  an  ac- 
count of  the  monejTS  advanced  to  him.  His 
counsel  insist  that  his  contract  was  to  repav  a 
much  larger  sum  than  that  advanced  to  him, 
upon  the  happening  of  a  single  event,  namely, 
the  discovery  of  the  treasure.  He  admits  that 
springing  out  of  the  contract  expressed  in  the 
written  stipulation  there  was  an  incidental  ob- 
ligation resting  upon  Thomas  to  proceed  with 
reasonable  diligence  in  the  work  of  rescuing 
the  treasure;  but  he  contends  that,  so  long  as 
the  work  continued,  no  one  was  entitled  to  in- 
quire into  the  expenditure  of  the  money  ad- 
vanced. 

If  this  fully  expresses  the  extent  of  the  daty 
thrown  upon  Thomas,  then  it  clearly  appears 
that  at  the  moment  when  the  bill  was  filed 
there  was  no  right  upon  the  part  of  Hartsfaorae 
to  call  for  an  account.  Up  to  that  dale  the 
work  had  proceeded  with  all  practicable  ex- 
pedition. It  is  true  that  the  government  con- 
tract was  subsequently  annulled,  and  thus 
Thomas  was  rendered  impotent  to  pursue  his 
work;  but  that  was  a  matter  arising  subse- 
quently to  the  original  institution  of  this  snit. 

It  may  be  ad  mil  ted  that,  upon  the  discovery 
of  this  treasure,  the  only  right  of  those  advanc- 
ing the  sums  would  be  to  recover  the  sum  stip- 
ulated for  in  the  contract.  I  also  think  that, 
so  long  as  Thomas  was  in  a  position  to  prose- 
cute and  do  the  work  with  reasonable  dilijsence 
and  economy,  Hartshome  and  others  had  no 
right  to  recover  the  unexpended  portion  of  the 
moneys  advanced. 

Nevertheless,  it  seems  clear  that  the  nature 
of  tJie  contract,  and  the  character  of  the  event 
upon  which  the  complainant  was  entitled  to 
receive  tbe  larger  amount,  ^ve  him  a  right  to 
be  informed  of  the  rapidity  and  methods  in 
which  the  money  was  being  used  to  brin^ 
about  the  important  final  event.  By  the  terms 
of  the  contract  the  complainant  could  only 
realize  anything  upon  the  success  of  tiie  search 
for  the  gold.  W  ithout  the  money  advanced  by 
Hartshome  and  others,  the  search  was  imprac- 
ticable. It  was  clearly  understood  and  im- 
plied that  the  monev  would  be  used  for  the 
purposes  of  the  search. 

At  what  period  of  time,  if  ever,  the  search 
was  likely  to  be  successful,  was  always  uncer- 
tain, and  became  more  and  still  more  dubious 
as  time  advanced.  The  chances  of  a  success- 
ful termination  of  the  work  was  dependent  u^ 
on  tbe  length  of  the  period  during  which  it 
could  be  continued,  and  that  was  dependent 
upon  tbe  ability  of  Thomas  to  raise  money,  and 
upon  the  economy  and  judgment  with  which 
the  money  raised  was  applied.  So  the  com- 
plainant was  entitled,  not  only  to  have  the 
work  continued,  but  entitled  to  know  that  the 
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fund  on  hand  had  heen  and  was  heing  ao  dealt 
with,  that  the  work  was  likely  to  he  continued 
the  greatest  possible  length  of  time. 

In  addition,  it  may  be  remarked  that  there 
was  no  certainty  how  long  Thomas  would  be 
tble  to  continue  the  work  by  means  of  future 
advances  which  he  mieht  receive.  He  was  at 
frequent  intervals  applying  to  those  who  had 
already  put  money  mto  the  venture  for  more 
moDey,  upon  the  ground  tbat  his  need  of  funds 
was  nrgent.  There  was  a  strong  inducement 
to  risk  more  money  to  save  that  which  had  al- 
ready heen  staked  upon  the  result.  This  was 
an  additional  reason  why  these  persons  should 
know  what  had  become  of  the  moneys  already 
advanced. 

I  think,  then,  that  there  was  existing  a  right 
to  an  accounting  at  the  time  of  filing  of  the 
original  bill.  But  it  did  not  follow  from  the 
existence  of  a  rieht  to  an  account  that  the 
balance  found  to  be  due  upon  such  accounting 
abonld  be  turned  over  to  the  complainant.  It 
iadear  that,  if  it  appears  that  the  work  had 
been  prosecuted  with  reasonable  dUigenoe  and 
economy,  the  unexpended  balance  of  moneys 
advanced  could  not  be  diverted  from  the  further 
prosecution  of  the  venture. 

But  a  new  phase  was  given  to  the  cause  dur- 
ing its  progress.    A  supplemental  bill  was  filed, 

I  setting  up  a  fact  arising  subsequent  to  the  filing 
of  the  original  bill,  namely,  the  fact  of  the 
cancellation  of  the  contract  of  Thomas  with 
the  government.  The  ipround  upon  which  the 
cancellation  was  determined  bv  the  government, 
or  the  Justice  or  injustice  of  that  act  towards 
Thomas,  we  cannot  enter  into;  Uiat  is  a  matter 

I       resting  between  the  government  and  Thomas. 
The  fact  exists  that  the  right  to  proceed  with 

I       the  work  under  the  government  was  extin- 

{       goiahed.    This  fact,  taken  along  with  the  other 


facts  set  out  and  proven  in  the  cause,  show 
that  the  further  prosecution  of  the  work  be- 
came practically  impossible  to  Thomas.  In 
this  posture  of  affairs  it  seems  clear  that  the 
balance  remaining  unexpended  could  not  be 
applied  to  the  purpose  for  which  it  was  ad- 
vanced, and  the  only  equitable  recipientsof  such 
balance  are  those  who  made  the  advancements. 

For  the  purpose  of  ascertaining  such  unex- 
pended balance,  the  decree  for  an  account 
made  below  is  correct;  but,  in  taking  such  an 
account  in  the  judgment  of  the  court,  the  sum 
of  $8,000,  which  appears  to  have  been  ad- 
vanced to  Thomas  as  a  special  loan,  and  for 
which  security  was  taken  by  way  of  chattel 
mortgage,  should  be  excludea  f  rom  the  moneys 
for  which  defendant  should  account. 

In  thlg  respect  the  decree  below  should  be 
modified, 

Pateraon*  t/1,  dissenting: 

In  this  case  I  have  arrivea  at  a  conclusion  at 
variance  with  the  opinion  of  the  court,  and, 
for  satisfactory  reasons,  shall  vote  to  reverse 
throughout  the  decision  below. 

I  think  the  bill  should  be  dismissed,  because 
the  circumstances  disclosed  by  the  evidence 
are  of  such  a  nature  as  to  warrant  no  person 
who  had  advanced  money  to  promote  an  enter- 

Srise  of  a  character  so  peculiarly  speculative  to 
emand  an  account  #r  require  repayment.  He 
took  all  the  risks  of  a  venture  so  much  beyond 
that  of  ordinary  business,  and  upon  failure  is 
not  entitled,  on  any  principle  of  equity,  to  pro- 
tection or  redress. 

Judicial  tribunals  should  not  lend  encourage- 
ment or  countenance  to  investments  so  hazard- 
ous, but  leave  the  persons  who  engage  in  such 
schemes  to  settle  and  adjust  their  own  accounts, 
whether  winners  or  losers. 


INDIANA  SUPREME  COURT. 


Francis  W.  ROBINSON  et  al„  Appts,, 

Richaid  M.'  HUGHES. 

(.-..Ind ) 

.  maui  wlia*  by  marrla^,  beeomes 


bona  fide  restdant  hcnueholder  of  the 

state  of  Indiana,  between  the  date  of  the  levy  on 
his  property  and  the  day  fixed  for  the  sale.  Is  en- 
titled to  the  exemption  of  a  householder,  as  the 
statutes  of  the  State  authorize  a  schedule  to  be 
filed  and  property  levied  upon  to  be  ezempte^ 


NoxB.— HEsemptton  from  execuUcm ;  statute  right  of. 

Bzemption  is  a  personal  right  which  the  debtor 
may  waive  or  claim.  It  applies  only  in  actions  on 
oontraot   State  v.  Melogrue,  9  Ind.  196. 

Sxemntion  does  not  apply  to  actions  in  tort,  but 
appraisement  does.    Smith  v.  Davis,  58  Ind.  434. 

The  Act  of  1879  operates  to  extend  the  amount  of 
exemption  to  9000  in  case  of  an  assiirnment  for  the 
benefit  of  creditors  by  the  debtor.  0*Nell  v.  Beck, 
8»lDd.Sa9. 

Bvery  resident  householder  of  the  State  is  enti- 
tled to  exemption,  as  well  when  in  transit  as  when 
permanently  settled.   Mark  v.  State,  15  Ind.  98. 

When  the  defendant  ceases  to  be  a  resident  of 
thii  State,  exemption  oeaaes^  and  the  property  ex- 
empted may  be  seised  and  sold.  Finley  v.  Sly,  44 
104.261 

A  resident  holder  cannot  claim  land  as  exempt 
when  the  title  thereto  is  in  his  wife.  Holman  v. 
Martin,  12  Ind.  6S8. 

Bzemption  does  not  apply  to  property  voluntarily 
pledged  or  mortgaged  by  the  debtor.    Recker  v. 
KUgore.  SS  Ind.  10:  Mead  v.  McFadden,  08  Ind.  840. 
8L.R.A. 


A  partner  cannot  claim,  as  exempt,  partnership 
property  mortgaged  by  the  firm  to  secure  a  part- 
nership debt.    Love  v.  Blair,  72  Ind.  28L 

A  judgment  for  alimony  is  not  subject  to  exemp- 
tion.   Menzle  v.  Anderson,  06  Ind.  239. 

The  defendant  may  claim  his  exemption  at  any 
time  before  sale  in  ordinary  oases,  and  at  any  tlm 
before  judgment  in  attachments.    State  v.  Manly 
15  Ind.  8. 

The  surrender  of  property  upon  an  execution,  on 
the  giving  of  delivery  bond  therefor,  does  not  bar 
exemption.    Eltzroth  v.  Webster,  15  Ind.  21. 

An  ofiloer  holding  an  execution  cannot  question 
the  truth  of  a  proper  schedule,  duly  verified,  pre- 
sented to  him  by  the  debtor  for  exemption  pur- 
poses.   Douch  V.  Rahner,  01  Ind.  04. 

Property  set  off  as  exempt  Is  discharged  from  the 
lien  of  the  execution.  Godman  v.  Smith,  17  Ind. 
1S2;  Maxedon  v.  State,  24  Ind.  870. 

One  set-off  in  exemption  answers  only  to  the  exe- 
cution under  which  it  is  made;  to  another  writ 
there  must  be  another  set-off.  Finley  v.  Sly,  44 
Ind.  200. 
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from  sale  at  any  time  before  the  sale  is  actually 
made. 

(February  12, 18W>.) 

APPEAL  by  defendante,  from  a  Judgment  of 
the  Circuit  Court  of  Howard  County  en- 
joining tbem  from  selling  certain  property 
nehich  bad  been  levied  upon  under  an  execu- 
tion.   Affirmed, 

The  facts  sufficiently  appear  in  the  opinion. 

Mestrs.  J.  C.  BlackUd^e,  W.  E.  Black- 
lidse  and  B.  C.  H.  Moon  for  appellants. 

Messrs,  J.  F«  Morrison,  Rawson  Vaile» 
Freeman  Cooper  and  Allen  Shewmon 
for  appellee. 

Coffey,  t/.,  delivered  the  opinion  of  the 
court: 

On  the  18lh  day  of  November,  1885,  the  ap- 
pellants, Robinson  &  Robinson,  recovered  a 
Judgment  in  the  Howard  Circuit  Court  on  a 
promissory  note  against  the  appellee  for  the 
«um  of  $182.05. 

An  execution  was  issued  by  the  clerk  of  said 
court  on  said  judgment,  and  placed  in  the  hands 
of  the  defendant,  McReynolds,  who  at  the 
time  was  the  Sheriff  of  Howard  County.  The 
execution  was  duly  levied  upon  the  property  of 
the  appellee  by  said  sheriff,  and  was  by  him 
advertised  for  sale. 

At  the  time  said  judgment  was  rendered, 
and  at  the  time  the  property  of  the  appellee  was 
levied  upon  and  advertised  for  sale,  the  appel- 
lee was  single,  and  was  not  a  householder,  but 
between  the  date  of  levy  and  the  date  fixed  for 
sale  he  married  and  l>ecame  a  bona  fids  resi- 
dent householder  of  the  State  of  Indiana.  He 
tendered  to  said  Sheriff  the  statutory  schedule, 
duly  verified,  and  demanded  that  his  property 
be  set  off  to  him  as  exempt  from  execution  and 
sale,  the  same  being  of  less  value  than  $000. 
The  sheriff  refusing  to  comply  with  such  de- 
mand, this  action  was  brought  to  enjoin  the 
sheriff  from  selling  said  property. 

The  court  below  held  that  the  appellee  was 
entitled  to  claim  his  property  as  exempt  from 
levy  and  sale  on  said  judgment  and  execution, 
and  granted  the  injunction  as  prayed.  From 
this  ruling  the  defendants  in  said  action  appeal 
to  this  court,  and  by  proper  assignment  of  errors 
call  in  question  the  ruling  of  the  court  below. 

It  is  contended  by  the  appellants  that  by  virt- 
ue of  the  levy  they  acquired  a  specific  lien  on 
the  property  of  the  appellee,  and  the  right  to 
sell  it  in  satisfaction  of  their  debt,  and  that  the 
appellee  could  not  by  any  act  of  his  devest  such 
lien. 

On  the  other  hand,  it  is  contended  by  the  ap- 
pellee that  the  Exemption  Law  is  not  for  the 
benefit  of  the  debtor,  but  that  it  is  for  the  bene- 
fit of  those  dependent  upon  him  for  support 
and  sustenance;  and  that  the  debtor,  for  their 
benefit,  has  the  right,  at  any  lime  before  sale, 
to  claim  the  property  as  exempt  from  execu- 
tion and  sale,  without  regard  to  the  time  when 
he  became  a  hona  fids  resident  householder  of 
the  State. 

In  some  of  the  States  it  is  held  that  the  right 
to  exemption  cannot  be  created  after  the  rights 
of  creditors  have  vested.  Botoker  v.  Collins,  4 
Neb.  494;  Elston  v.  Robinson,  21  Iowa,  531; 
Bfiinbach  v.  Walter,  27  111.  808;  Symonds  v. 
Lappin,  82  111.  218;  Thompson  v.  Piekel,  20 
Iowa,  490;  ffale  v.  Heaslip,  16  Iowa,  451;  Bul- 
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lene  v.  Hiatt,  12  Kan.  96;  Bobinson  y.  FtZim, 
15  Ean.  595;  Six  v.  McHenry,  7  Cal.  89;  Mlk 
V.  Spaulding,  50  Maine,  57;  and  Upmanv,  Sec- 
ond Ward  Bank,  15  Wis.  452. 

It  is  held  in  some  of  the  other  States  of  the 
Union  that  the  marriaee  of  the  execution  de- 
fendant after  levy  confers  upon  him  the  right 
to  claim  the  benefit  of  the  Exemption  Laws. 
Freeman,  Executions,  §  222;  Watson  v.  Simp- 
son, 5  Ala.  288;  Thompson,  Homest.  ft  & 
§  819;  Insin  v.  Lewis,  50  Miss.  868;  TroUtrY, 
Dobbs,  88  Miss.  198;  Letchford  v.  Gftry,  62  MJ«. 
791;  8tons  V.  JDamell,  20 Tex.  11;  MaemanvsY. 
GampbeU,  87  Tex.  267. 

An  examination  of  these  authorities  will  reyesi 
the  fact  that  the  question  always  depends  upon 
the  construction  to  be  given  to  the  numeroos 
statutes  upon  the  subject  of  exemption,  all  in 
some  respects  differing.  The  precise  question 
here  involved  has  never,  to  our  kno^ed^ 
been  decided  by  this  court,  but  its  solution 
must  of  necessity  depend  upon  the  proper  con- 
struction of  our  statute  providing  for  the  exemp- 
tion of  property  from  levy  and  sale  on  execution. 

The  right  to  have  a  reasonable  amount  of 
property  exempt  from  execution  is  a  consUtn- 
tional  right  secured  to  every  bona  fide  resident 
householder  of  the  State.  As  the  quantity  to 
be  exempted  is  not  fixed  by  the  Con^tution,  it 
follows  that  it  must  be  fixeid  by  the  Legislature. 
It  has  been  fixed  by  law  at  $600.  This  lav 
must  be  liberally  construed.  A^ley  v.  Oapron, 
89  Ind.  167;  Butner  v.  Boteser,  104  Ind.  255, 3 
West.  Rep.  287. 

The  debtor  is  entitled  to  select  the  property 
he  desires  to  exempt  from  execution  and  sale, 
and  he  may  file  his  schedule  and  make  such  se- 
lection at  any  time  before  sale.  Pate  v.  8tsan%, 
7  Blackf.  500;  Searl  v.  Smith,  15  Ind.  28;  Stale 
V.  Read,  94  Ind.  108. 

The  contention  of  the  appellants  that,  be- 
cause the  levy  in  this  case  satisfied  the  execu- 
tion, they  are  therefore  entitled  to  sell  the  prop- 
erty, cannot  be  maintained.  Ko  such  conda- 
sion  necessarily  follows  from  the  premiaeB. 
Where  a  debtor  owns  more  than  $600  woith 
of  property,  a  levy  satisfies  the  execution  to  the 
same  extent  it  is  satisfied  in  this  case,  and  vet 
it  is  fully  settled  by  the  above  authorities  that 
he  may  file  his  schedule  and  exempt  the  prop- 
erty levied  upon  from  sale  at  any  time  before 
the  sale  is  actually  made,  and  leave  the  sheriff 
free  to  make  a  new  levy. 

So  in  this  case,  if  the  property  levied  on  is 
set  off  to  the  appellee  under  his  claim  to  have 
it  exempt  from  execution,  it  will  be  the  duty 
of  the  sheriff  to  return  his  writ  unsatisfied,  leav- 
ing the  appellants  free  to  sue  out  another  exe- 
cution on  their  judgment  at  any  time.  Our 
statute,  in  terms,  secures  to  every  bona  fide  t»- 
ident  householder  of  the  State  $600  worth  of 
property  as  exempt  from  execution;  and  our 
opinion  is  that  the  appellee  in  this  case,  com- 
ing, as  he  does,  within  the  terms  of  the  statute, 
is  entitled  to  claim  his  property  as  exempt  from 
execution.  To  hold  otherwise  would  be  to  cre- 
ate an  exception  which  the  Legislature  did  not 
in  terms  declare,  and  one  which  we  do  not  feel 
warranted  in  creating  by  construction. 

We  do  not  think  that  theCirt^uit  Court  erred 
in  granting  the  injunction  sought  by  the  ap- 
pellee. 

Judgment  aprmed. 
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CLEVELAND  ROLLING  MILL  CO..  Kjr 
in  Efrr,, 

John  CORRIOAN.  By  his  Guardian,  etc. 

(....Ohio  St.-.) 

*L  In  the  application  of  the  doctrine  of 
eontrlbutory  neg^llffcnce  to  children* 

in  actions  by  them,  or  In  tbeir  behalf,  for  injuries 
occasioned  by  the  neirllgenoe  of  others,  their  con- 
duct should  not  be  judged  by  the  same  rule  which 
governs  that  of  adults;  and,  while  it  is  their  duty 
to  exercise  ordinary  care  to  avoid  tbe  injuries  of 
which  they  complain,  ordinary  oare  for  them  is 
that  degree  of  care  which  children  of  the  same 
age,  of  oordinaif  care  and  prudence,  are  aocus- 
tomed  to  exercise  under  similar  circumstances. 

iPereoM  who  emploj'  children  to  work 
with  or  about  dangerous  machinery,  or  in  danger- 
ous places,  should  anticipate  that  they  will  exer- 
cise only  such  Judgment,  discretion  and  care  as  is 
uBtial  among  children  of  the  same  age,  under  simi- 
lar circumstances;  and  are  bound  to  use  due  care, 
having  regard  to  their  age  and  inexperience,  to 
protect  them  from  dangers  incident  to  the  situa- 
tion in  which  they  are  placed;  and  as  a  reasonable 
precaution,  in  the  exerdse  of  such  oare  in  that 
hehalf  ,  it  is  the  duty  of  the  employer  to  so  Instruct 
sach  employes  concerning  the  dangers  connected 
with  tbeir  employment,  which,  from  their  youth 
anr]  inexperience,  they  ma^^  not  appreciate  or 
comprehend,  that  they  may,  by  the  exercise  of 
such  care  as  ought  reasonably  to  be  expected  of 
them,  guard  against  and  avoid  injuries  arising 
therefrom. 

^  Sneh  employe  who  hae  not  been  mo  In- 
8tnicted»  and  who,  while  in  the  discharge  of 

*Head  notes  by  the  Coubt. 


his  duty  as  he  understands  it,  suffers  an  injury  in 
consequence  of  tbe  employer's  negllgeooe.  may 
maintain  an  action  against  the  employer  there- 
for, notwithstanding  that  by  reason  of  his  youth 
and  inexperience,  and  the  failure  of  the  employer 
to  properly  instruct  him,  he  did  some  act  in  the 
performance  of  his  duty,  according  to  the  Judg- 
ment and  knowledge  he  possessed,  -which  con- 
tributed to  the  injury,  but  which  be  did  not  know, 
and  was  not  advised,  would  be  likely  to  injure 
him. 

(February  20, 1880.) 

ERROR  to  the  Circuit  Court  of  Cuyahoga 
County,  to  review  a  jud^ent  in  favor  of 
plaintiff  in  an  action  by  an  infant  under  the 
age  of  fourteen  yean  to  recover  damages  for 

Seraonal  injuries  alleged  to  have  resulted  from 
efendant's  negligence.    Afflrmed. 

Statement  bv  WUllams*  J,: 

The  plaintiff  below,  John  Corrigan,  an  infant 
under  the  age  of  fourteen  years,  by  his  guard- 
ian, Thomas  Corrigan,  commencea  his  action 
in  the  Court  of  Common  Pleas  of  Cuyahoga 
County  against  the  Cleveland  Rolling  Mill  Com- 
pany, to  recover  damages  for  a  personal  injury 
which  he  suffered  while  employed  by  the  com- 
pany in  its  mills,  and  which,  he  charges,  was 
caused  by  tbe  company's  negligence. 

His  petition,  after  stating  the  appointment, 
the  incor]X)ration  of  the  defendant,  and  that  in 
his  employment  he  was  placed  by  the  defend- 
ant unaer  the  control  and  direction  of  its  fore- 
man, alleges  that  he  was  "bv  the  defendant, 
through  its  said  foreman,  negligently  and  care- 
lessly placed  in  a  very  dangerous  and  hazard- 
ous place  and  position,  and  then  and  there  by 


Nora.— statutory  action  for  death  ratued  "by  negli- 
gence, 

Tbe  action  for  damages  for  the  death  of  an  intes- 
tate was  unknown  to  the  common  law.  It  is  of 
statutory  origin;  and  statutes  giving  a  right  to  such 
actions,  being  in  derogation  of  common  law,  must 
be  strictly  construed.  Stewart  v.  Terre  Haute  & 
Ind.  R.  Co.  1  West.  Bep.  ISS,  103  Ind.44. 

In  an  action  for  damages  for  causing  the  death 
of  a  person  by  negligence,  plaintiff  must  allege  and 
prove  that  deceased  left  a  widow  and  children  or 
next  of  kin;  and  a  failure  to  show  this  fact  defeats 
the  right  of  action.  Chicago  &  R.  I.  R.  Co.  v.  Mor- 
ris, SB  Ul.  400. 

At  common  law  the  right  of  action  died  with  the 
penon.  Bden  v.  Lexington  &  F.  R.  Co.  14  B.  Mon. 
204:  Stewart  v.  Terre  Haute  &  Ind.  R.  Co.  aupra. 

As  the  right  to  sue  is  purely  a  statutory  one,  and 
in  derogation  of  the  common  law,  the  statute  must 
he  strictly  construed  and  the  case  brought  clearly 
within  its  provisions,  to  enable  the  plaintiff  to  re- 
co\'er.  Indianapolis  etc.  R.  Co.  v.  Eeely,  28  Ind. 
ISk  Stewart  v.  Terre  Haute  &  Ind.  R.  Co.  aupra; 
Cfncinnati  etc.  B.  Co.  v.  Chester,  57  Ind.  297. 

■IVc^UgeiMe  of  parent  cannot  be  imputed  to  ehUd, 

The  n^iigence  of  a  parent  cannot  be  imputed  to 
his  chQd.  Street  R.  Co.  v.  Badie,  1  West.  Rep.  88, 48 
Ohio,  91;  Stillson  v.  Hannibal  etc.  R.  Co.  07  Mo.  071; 
Chicago  V.  Hesing,  88  IlL  204;  Stafford  v.  Rubens,  1 
West.  Bep.  640, 115  IlL  196;  Collins  v.  South  Boston 
Horse  B.  Co.  2  New  Bng.  Rep.  049. 142  Mass.  801,  and 
note;  Erie  City  Pass.  R.  Co.  v.  Schuster,  4  Cent.  Rep. 
9m,  113  Fa.  412. 
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*'If  the  plaintiff  was  too  young  and  inexperienced 
to  appreciate  the  danger  to  which  he  was  exposed, 
then  conduct  on  his  part  which  would  be  negli- 
gence in  one  aware  of  the  danger  might  not  be  im- 
puted as  negligence  to  him.  But  if  the  jury  should 
find  that  he  was  aware  of  the  danger  to  which  he 
was  exposed,  any  negligence  on  his  part  which  con- 
tributed  directly  to  his  injury  will  defeat  his  ac- 
tion." Bowling  V.  AUen,  5  West.  Bep.  372,  88  Mo. 
208;  Brie  City  Pass.  B.  Co.  v.  Schuster,  auprct. 

Where  uncertnin^  to  be  determined  by  jury  under  in- 
structione. 

The  diffculty  in  cases  of  infantile  negligenoe  is 
in  regard  to  that  age  when  it  cannot  be  said  that  its 
capacity  is  such  that  it  should  or  should  not  beheld 
responsible  as  an  adult.  In  such  cases,  as  in  all 
others  where  the  matter  is  uncertain,  it  is  to  be 
tried,  and  tried  by  a  Jury  under  proper  directions 
from  the  court.  Duffy  v.  Mo.  Pac.  B.  Co.  2  West. 
Bep.  200, 19  Mo.  App.  880:  Brie  City  Pass.  B.  Co.  y 
Schuster,  4  Cent.  Rep.  920, 113  Pa.  412. 

The  age  of  a  child  Is  an  important  element  to  be 
considered  in  determining  whether  the  person  who 
injured  him  was  negligent,  as  well  as  in  determin- 
ing whether  the  child  himself  was  guilty  of  con- 
tributory negligence.  Indianapolis,  P.  &  C.  R.  Co. 
V.  Pitzer,  4  West  Bep.  250, 109  Ind.  1T9. 

Where  the  one  injured  was  of  tender  years,  the 
question  as  to  care  and  diligence  he  should  have 
exercised,  considering  his  age.  is  one  for  the  jury. 
Saare  v.  Union  B.  Co.  2  West  Bep.  688,  cases  cited, 
540. 20  Mo.  App.  211. 

The  questions  of  negligence  and  contributory 
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the  defendant,  as  aforesaid,  carelessly  and 
negligently  ordered  and  directed  to  engage  in 
a  very  hazardous  undertaking  and  business; 
that  is  to  say,  the  plaintiff  was  so,  as  aforesaid, 
ordered,  put  and  placed  by  the  defendant,  as 
aforesaid,  carelessly  and  negligently,  as  afore- 
said, at  defendant's  rolling  mill  aforesaid,  in  a 
narrow  and  limited  space,  in  dangerous  and 
hazardous  proximity  to  dangerous  moving  and 
complicated  machinery,  revolving  wheels,  and 
shafts,  on  one  of  which  shafts  a  lone  loose 
belt  was  bv  the  defendant  carelessly  and  negli- 
gently suffered  and  allowed  to  be,  become  and 
continue  hanging  and  swinging  in  irregular 
motion  and  movements,  effected  by  the  revo- 
lution and  revolving  motion  of  the  said  shaft 
on  which  it  was  so  banging;  and  by  the  defend- 
ant aforesaid,  through  its  said  foreman  afore- 
said, carelessly  and  negligently,  as  aforesaid, 
plaintiff  was  ordered,  required  and  directed  to 
then  and  there  turn  the  steam  of  one  of  the 
said  steam  engines  of  the  defendant  on  and  off, 
so  as  to  start,  stop  and  regulate  the  motion  of 
the  same:  in  order  to  do  which,,  plaintiff  had 
to  reach  up  above  his  head  to  turn  the  stop- 
valve  or  faucet  there  being,  and  so  effect  the 
purpose  aforesaid,  under  and  in  obedience  to 
said  orders  and  directions. 

And  plaintiff  says  that  in  so  doing,  and  in 
order  thereto,  it  became  and  was  necessary  for 
him  to  stand  in  dangerous  proximity  to  said 
revolving  shaft,  on  which  said  belt  was  so 
hanging  and  moving  as  aforesaid,  and  in  dan- 
gerous proximity  to  the  said  belt;  so  that  said 
place,  business,  situation  and  circumstances 
then  and  there  attending  the  execution  of  said 
order  and  direction  so  given  and  made  as  afore- 
said, as  well  as  the  execution  thereof,  were  ex- 
tremely dangerous  and  hazardous  to  him  (the 
plaintiff);  the  defendant  well  knowing  and  be- 
ing in  duty  bound  to  know  the  same;  while  the 
plaintiff,  oy  reason  of  his  extreme  youth,  ten- 


der years,  and  inexperience,  had  not  the  oppor- 
tunity nor  capacity  to  inspect  the  situation,  nor 
in  any  degree  to  apprehend,  understand  or 
comprehend  the  premises,  danger  or  dancerous 
nature  of  the  situation  aforesaid,  and  yin 
ignorant  thereof;  which  the  defendant  well 
knew,  and  was  in  duty  bound  to  know. 

And  while  the  plaintiff  was  executing  said 
order  and  direction  given  as  aforesaid  %  the 
defendant  aforesaid,  and  in  ot)edienoe  thereto, 
(the  defendant  having  carelessly  and  n^li- 
sently  neglected  to  advise  or  caution  the  plaint- 
iff in  the  premises,  or  any  part  thereof),  and 
while  the  attention  of  the  plaintiff  was  so  neces- 
sarily engaged  in  his  said  business,  acting  in 
obeciience  to  said  order  and  direction,  and  with- 
out any  fault  on  his  part,  but  by  and  throagh 
the  negligence  of  the  defendant  aforesaid,  and 
by  reason  thereof,  the  left  foot,  limb,  and  1^ 
of  the  plaintiff  were  unavoidably  caught  in 
said  belt,  and  thereby  turned  to  and  brongbt 
against  said  revolving  shaft  last  named  and  ran 
over  and  turned  around  the  same,  under  and 
by  said  belt  and  revolving  shaft,  and  so  the 
bones  and  flesh  thereof  crushed,  mangled  and 
broken  many  times  from  his  foot  to  his  knee, 
and  the  plaintiff  shocked,  strained  and  injured 
in  his  body  and  limbs,  so  that  the  plaintiff  be- 
came and  was  by  reason  thereof  a  long  time 
sick,  sore,  lame  and  diseased,  his  said  limb 
necessarily  had  to  be  and  was  amputated,  the 
plaintiff  permanently  injured  and  crippled  for 
life,  put  to  great  suffering  and  anguish,  was 
compelled  to  suffer  and  has  suffered  the  ex- 
pense of dollars  in  trying  to  cure  him- 
self, and  is  otherwise  injured  m  the  sum  of 
110,000. 

The  answer  admits  that  the  plaintiff  was  by 
the  defendant  placed  under  the  control  of  its 
foreman,  by  whom  the  plaintiff  "was  directed 
to  attend  to  the  turning  on  and  off  of  the  steam 
at  the  steam  engine  of  the  defendant  so  as  to 


neflrligence  in  the  case  of  a  boy  twelve  years  old. 
Injured  while  playing  on  a  railway  turntable,  are 
for  the  Jury.  Kansas  Cent.  R.  Co.  v.  Fitzsimmons, 
22  Kan.  686;  Cauley  v.  Pittsburgrh  eta  R.  Co.  96  Pa. 
896. 

In  Messenffer  v.  Dennie,  1  New  Bn^r.  Hep.  760, 141 
Mass.  835,  a  child  nine  years  old  was  held  gruilty  of 
oontributory  negligence;  in  Wright  v.  Boston  Rail- 
road Company,  2  New  Eng.  Rep.  726, 14S^  Mass.  296,  a 
child  between  six  and  seven  was  so  held.  Brie  City 
Pass.  R.  Co.  V.  Schuster,  supra. 

The  following  are  some  of  the  recent  oases  where 
the  question  of  contributory  negligence  was  left  to 
the  Jury :  Mattey  v.  Whlttier  Machine  Co.  1  New 
Eng.  Rep.  482,  140  Mass.  887— child  six  and  a  half 
years  old:  Nolan  v.  N.  T.  &  N.  H.  R.  Co.  1  New  Eng. 
Rep.  8S!6, 68  Conn.  461— child  seven  years  old;  Saare 
V.  Union  R.  Co.  2  West.  Rep.  688. 20  Mo.  App.  211— 
child  ten  years  old;  Brie  City  Pass.  R.  Co.  v.  Schus- 
ter, supra. 

Contributory  neifiioence  not  im]mtab1e  to  chUd  of 
tender  years. 

AU  that  is  required  of  a  child  is  care  and  prudence 
equal  to  its  capacity.  Indianapolis  etc.  R.  Co.  v. 
Pitzer,  4  West.  Rep.  260  and  note  at  page  268, 109 
Ind.  179;  Erie  City  Pass.  R.  Co.  v.  Schuster,  4  Cent. 
Rep.  920, 118  Pa.  412. 

It  is  held  to  the  exercise  of  that  degree  of  care 
which  may  reasonably  be  expected  of  children  of 
the  same  age,  or  which  children  of  that  age  ordi- 
narily exercise.  Collins  v.  South  Boston  Horse  R. 
Co.  2  New  Eng.  Rep.  649, 142  Mass.  SOL 
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The  law  does  not  require  from  a  child  that  degree 
of  care  and  caution  which  it  demands  from  an  adult; 
the  question  as  to  age  and  responffbillty  must 
be  tried  by  the  Jury.  Duffy  v.  Mo.  Paa  R  Go.  2 
West.  Rep.  196, 19  Mo.  App.  880;  Saare  v.  Union  K. 
Co.  2  West.  Rep.  688, 20  Mo.  App.  21L 

A  child,  although  old  enough  to  go  about,  wilL 
when  very  young,  be  held  incapable  of  oontrlba- 
tory  negligence.  Duffy  v.  Mo.  Pac  R.  Co.  mpra. 
See  Indianapolis,  etc.  R.  Co.  v.  Pitzer,  tupra,  and 
note  p.  268 ;  Kay  v.  Pa.  Et.  Co.  66  Pa.  289 ;  child  nine- 
teen months  old— Maschek  v.  St.  Louis  R.  Co.  8  Mo. 
App.  600 ;  child  four  years  old— Brie  City  Pass.  B. 
Co.  V.  Schuster,  4  Cent.  Rep.  990, 113  Pa.  417;  child 
eight  years  old— Taylor  v.  Delaware  &  H.  Canal  Co. 
4  Cent.  Rep.  628, 118  Pa.  162. 

The  fact  that  children  were  at  play  on  the  street 
will  not  rellere  the  city  from  liabiJfty  for  death 
caused  by  its  neglect  to  repair  the  streets.  Chicago 
V.  Eeefe,  1  West.  Rep.  868, 114  I1L222. 

Boys,  though  technically  trospassQrs,  have  rls^hts 
which  cannot  be  ignored.  Siou  x  City  ft  Pac  B.  Oo. 
V.  Stout,  84  U.  S.  ir  Wall.  657  (21  L.  ed.  745);  Keffe  v. 
Milwaukee  ft  St.  P.  R.  Co.  21  Minn.  207;  Indianapolis 
etc.  R.  Co.  V.  Pitzer,  supra. 

Where  the  boy  was  guilty  of  gross  carelessness  in 
going  and  remaining  on  the  railroad  track  without 
looking  or  listening,  and  there  is  no  evidence  that 
the  servants  of  the  company  could  have  avoided 
the  injury  after  discovery  of  the  perilous  posttion 
of  the  boy,  or  that  they  failed  to  use  means  to  avoid 
the  aocidont,  his  parents  cannot  recover.  Bdl  v. 
Hannibal  etc.  R*  Co.  4  West  Rep.  891, 86  Mo.  m. 
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sUut  and  stop  it,  in  order  to  do  which  he  had 
to  reach  up  to  turn  the  stop-Yalve  or  faucet, 
and  that  he  was  so  engaged  on  the  day  of  re- 
oeiYing  said  injury;  that  in  performance  of  said 
dutY  it  was  necessary  for  him  to  stand  near  a 
shaft  of  said  engine,  which  reYolYed  when  the 
engine  was  in  motion,  and  at  the  time  the  in- 
lury  occurred  a  short  small  helt  was  hanging 
loose  upon  said  shaft;  that  his  leg  was  crushed 
by  said  shaft  so  that  it  hod  to  be  amputated." 

The  answer  denies  the  other  allegations  of 
the  petition,  and  avers  that  *'The  injury  to  John 
Corrigan  occurred  solel]|r  through  his  own  ftiult 
and  negligence,  and  without  any  fault,  negli- 
gence or  want  of  due  care  on  defendant's  part." 

The  cause  was  tried  to  a  jury,  and  the  only 
exceptions  taken  in  the  progress  of  the  case,  as 
diacloeed  by  the  record,  appears  therein  as 
follows: 

"And  the  jury  thereupon  (on  December  15, 
1886)  retired,  and  afterwards  (on  December  17, 
1886)  came  into  court  and  stated  that  they  had 
not  agreed,  and  requested  further  instructions 
from  the  court,  and  made  their  request  in 
writing,  as  follows:  'If  we  find  that  the  de- 
fendant did  not  use  that  care,  caution  and 
judgment  that  its  relations  to  the  plaintiff 
required  in  placing  the  plaintiff  in  a  position 
that  resulted  in  his  injury,  and  that  the  boy 
contributed  thereto  ignorantJy,  then  can  we 
find  for  the  plaintiff  ?  Hie  Court,  I  will  say 
to  you  upon  this  su^iect,  gentlemen,  it  was  the 
doty  of  the  plaintiff  to  use  ordinary  care  and 
prudence— just  such  care  and  prudence  as  a 
hoy  of  his  age.  of  ordinary  care  and  prudence, 
would  use  under  like  or  similar  circumstances. 
Tou  should  take  into  consideration  his  age,  the 
judgment  and  knowledge  he  possessed.  If  not 
understanding  all  the  dangers  and  hazards  of 
the  situation  in  which  he  was  placed  by  the 
foreman,  and  you  find  it  was  a  aangerous  and 
hazardous  situation  in  which  to  place  a  boy  of 
his  age,  judgment  and  experience,  it  was  the 
duty  of  the  foreman  to  instruct  him  in  respect 
thereto,  that  he  might  conduct  himself  so  as  to 
I  guard  against  such  peril;  and  if  he  was  injured 
I  by  reason  of  the  neglect  or  carelessness  of  the 
defendant,  and  John  Corrigan,  by  reason  of 
his  youth  and  want  of  judgment  as  to  the  perils 
of  the  position,  did  some  act  in  the  discharge 
of  his  dutY,  as  he  understood  it,  which  also 
contributed  to  the  injury,  and  which  he  did 
not  know  to  be  likely  to  injure  him,  and  had 
not  been  properly  advised  and  instructed  there- 
to l^  the  foreman,  he  is  entitled  to  recover.' 
And  thereupon  the  defendant  excepted  to  the 
charge  as  given  to  the  jury  on  the  occasion  of 
their  return  into  court,  asking  further  instruc- 
tions as  aforesaid.  And  thereupon  the  jury 
retired,  and  afterwards  returned  a  verdict  for 
i  the  plaintiff,  and  assessed  his  damages  at 
$5,000.  And  thereupon  the  defendant  filed  its 
motion  for  a  new  trial  of  this  cause;  which 
motion  the  court,  on  consideration,  overruled; 
to  which  overrulinir  of  said  motion  defendant 
thereupon  excepted!" 

Judgment  having  been  rendered  on  the  ver- 
dict, and  affirmed  by  the  circuit  court,  the 
rolling-mill  company  filed  its  petition  in  error 
in  this  court  to  reverse  both  judgments. 

Mmn.  Williamaoii.  Beach  is  Cushinff 

for  pkintiff  in  error. 
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Mewrs.  William  Robinson  and  W.  C» 
Roofers*  for  defendant  in  error: 

A  minor  may  recover  for  inluries  resulting 
from  dangers  that,  by  reason  of  youth,  imma- 
turity and  inexperience,  he  was  unable  fully 
to  apprehend,  and  the  perils  of  which  had  not 
been  explained  to  him. 

KajiM$  Pac,  R,  Co,  v.  Whipple,  89  Kan.  581; 
Baker  v.  Flint  A  P.  M.  R.  Co.  (Mich.)  12  West. 
Rep.  486;  Western  db  A,  R.  Co,  v.  Toung  (Qa.) 
7  8.  E.  Rep.  912. 

The  duty  of  an  employer  to  take  proper  pre- 
cautions for  the  safety  of  a  person  employed 
in  running  or  tending  machinery;  and,  where 
such  person  is  young  and  inexperienced,  to 
give  him  proper  instructions  so  as  to  enable 
him  to  understand  and  appreciate  the  dangers 
attending  his  employment,  is  fully  considered 
in  Coombe  v.  New  Bedford  Cordage  Company^ 
102  Mass.  572. 

See  also  Qlover  v.  Dwight  }ffg,  Co.  (Mass.)  18 
N.  E.  Rep.  697:  Atkins  v.  Merrick  Tttread  Co.  3 
New  Eng.  Rep.  89,  142  Mass.  481;  Jon^e  v. 
Florence  Min,  Co,  66  Wis.  268;  Whitelaw  v. 
Memj^is  dk  C.  R,  Co.  16  Lea  (Tenn.)  891;  Mc- 
Oowan  V.  La  Plata  etc,  Co,  9  Fed.  Rep.  861; 
Wood,  Master  &  Servant,  g§  849,  860,  witli 
notes. 

Williams,  J,,  delivered  the  opinion  of  the 
court: 

The  only  questions  presented  in  this  case  are 
those  arising  upon  the  special  instructions 
given  by  the  court  in  response  to  the  request  of 
tne  jury.  These  instructions,  the  plaintiff  in 
error  contends,  are  erroneous  in  their  entirety, 
and  in  detail. 

1.  It  is  claimed  that  the  court  erred  in  the 
statement  of  the  plaintiff's  dutv  in  the  opening^ 
proposition  of  the  charge,  wherein  the  jury 
were  instructed  that  "It  was  the  duty  of  the 
plaintiff  to  use  ordinary  care,"  which  the  court 
defined  to  be  "just  such  care  as  boys  of  that 
age,  of  ordinary  care  and  prudence,  would  use 
under  like  circumstances;"  and  that  the  jury 
"should  take  into  consideration  the  age  of  the 
plaintiff,  and  the  judgment  and  knowledge  he 
possessed." 

We  have  found  no  decision  of  this  court  upon 
the  subject  of  the  contributory  negligence  of 
infants,  or  the  measure  of  care  required  of  them 
in  such  cases. 

Elsewhere  the  cases  are  conflicting.  *Each 
of  three  different  rules  on  the  subject  has  found 
judicial  sanction.  One  rule  requires  of  chil- 
dren the  same  standard  of  care,  judgment  and 
discretion,  in  anticipating  and  avoiding  injury 
as  adults  are  bound  to  exercise.  Another 
wholly  exempts  small  children  from  the  doc- 
trine of  contributory  negligence.  Between  these 
two  extremes,  a  third  and  more  reasonable  rule 
has  grown  into  favor,  and  is  now  supported  by 
the  great  weight  of  authority,  which  is  that  a 
child  is  held  to  no  greater  care  than  is  usually 
possessed  by  children  of  the  same  age.  Authors 
and  judges,  however,  do  not  always  employ  the 
same  language  in  giving  expression  to  the  rule. 

In  Beach,  on  Contributory  Negligence,  §  46, 
it  is  thus  expressed:  "  An  infant  plaintiff, who, 
on  the  one  hand,  is  not  so  voung  as  to  escape 
entirely  all  legal  acountability,  and  on  the 
other  hand,  is  not  so  mature  as  to  be  held  to 
the  responsibility  of  an  adult,  is,  of  course,  in 
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cases  inyolving  the  question  of  negligence,  to 
be  held  responsible  for  ordinary  care;  and  or- 
dinary care  must  mean,  in  this  connection,  that 
degree  of  care  and  prudence  which  may  rea- 
sonably be  expected  of  a  child." 

The  decisions  enforcing  this  rule — ^that  chil- 
dren are  to  be  held  responsible  only  for  such 
degree  of  care  and  prudence  as  may  reasonably 
be  expected  of  them,  taking  due  account  of 
their  age  and  the  particular  circumstances — 
are  very  numerous. 

"  It  b  wel)  settled,"  says  Mr,  JutUee  Hunt, 
in  Sioux  City  dk  Padfie  Railroad  Company  y. 
Stout,  84  U.  8.  17  Wall.  657  [21  L.  ed.  745], 
"  that  the  conduct  of  an  infant  of  tender  years 
is  not  jo  be  Judced  bv  the  same  rule  which 
governs  that  of  an  adult  .  .  .  The  care  and 
caution  required  of  a  child  is  according  to  his 
maturity  and  capacity  only;  and  this  is  to  be 
determined,  in  each  case,  by  the  circumstances 
of  that  case." 

In  1  Shearman  &  Redfie]d,on  Negligence,  g  78, 
it  is  said  to  be  "  now  settled  by  the  overwhelm- 
ing weight  of  authority  that  a  child  is  held,  so 
far  as  he  is  personally  concerned,  only  to  the 
exercise  of  such  care  and  discretion  as  is  reason- 
ably to  be  expected  from  children  of  his  age." 
"A  child  is  only  bound  to  exercise  such  a  degree 
of  care  as  children  of  his  particular  a^  may  be 
presumed  capable  of  exercising."  Whit.  Smith, 
Neg.  411. 

This  rule  appears  to  rest  upon  sound  reason, 
as  well  as  authority.  To  constitute  contribu- 
tory n^ligence  in  any  case,  there  must  be  a 
want  oiorainary  care,  and  a  proximate  connec- 
tion between  such  want  of  care  and  the  injury 
complained  of;  and  ordinary  care  is  that  degree 
of  care  which  persons  of  ordinary  care  and 
prudence  are  accustomed  to  use  under  similar 
circumstances. 

Children  constitute  a  class  of  persons  of  less 
discretion  and  judgment  than  adults,  of  which 
all  reasonably  uformed  men  are  aware;  hence, 
ordinarily  prudent  men  reasonably  expect  that 
children  wUl  exercise  only  the  care  and  pru- 
dence of  children;  and  no  greater  degree  of 
care  should  be  required  of  them  than  is  usual, 
under  the  circumstances,  among  careful  and 
prudent  persons  of  the  class  to  which  they  be- 
long. 

We  think  it  a  sound  rule,  therefore,  that,  in 
the  application  of  the  doctrine  of  contributory 
negligjence  to  children,  in  actions  by  them,  or 
in  their  behalf,  for  injuries  occasioned  by  the 
negligence  of  others,  their  conduct  should  not 
be  judged  by  the  same  rule  which  governs  that 
of  adults;  Bind,  while  it  is  their  duty  to  exer- 
cise ordinary  care  to  avoid  the  injuries  of  which 
they  complain,  ordinary  care  for  them  is  that 
degree  of  care  which  children  of  the  same  age, 
of  ordinary  care  and  prudence,  are  accustomed 
to  exercise  under  similar  circumstances.  That 
portion  of  the  charge  of  the  court  under  dis- 
cussion is  in  substantial  conformity  with  this 
conclusion. 

The  care  and  prudence  which  a  boy  of  the 
plaintiff's  age,  "  of  ordinary  care  and  prudence, 
would  use  under  like  and  similar  circum- 
stances," as  expressed  in  the  charge,  is  such 
care  as  "is  reasonably  to  be  expected  from'  a 
boy  of  his  age,"  or  '*  which  boys  of  his  age 
usually  exercise,"  as  the  books  express  it.  Ih  o 
3  L.  R.  A. 


different  effect  is  given  to  the  charge,  of  whidi 
the  plaintiff  in  error  can  complain,  b^  the  di- 
rection to  the  jury  to  take  into  considenuioo 
theaseof  the  boy,  ''and  the  judgment  and 
knowledge  he  possessed."  This  aid  not  di- 
minish the  degree  of  care  recjuiied  by  the  pre- 
vious portion  of  the  instruction. 

2.  It  is  next  insisted  that  the  court  erred  in 
charging  the  jury  that  it  was  the  duty  of  the 
defendant's  foreman  to  instruct  the  plaintiff  in 
regard  to  the  dangers  of  his  employment.  The 
paragraph  of  the  charge  is  as  follows:  "If  not 
understanding  all  the  dangers  and  hazards  of 
the  situation  in  which  he  was  placed  by  the 
foreman,  and  you  find  it  was  a  dangerous  and 
hazardous  situation  in  which  to  place  a  boy  of 
his  age,  judgment  and  experience,  it  was  the 
duty  of  the  roreman  to  instruct  him  in  reqMCt 
thereto,  that  he  might  conduct  himself  so  as  to 
guard  against  such  peril."  This  portion  of  the 
charge  was  pertinent  to  the  case. 

The  answer  admits  that  the  plaintiff,  at  the 
time  of  his  injuir,  was  employed  by  the  de- 
fendant in  the  rolling-mill,  and  placed  under 
the  control  of  its  foreman,  who  directed  him  to 
attend  to  the  turning  on  and  off  of  the  steam  at 
the  steam  engine;  to  do  which  he  had  to  stand 
near  a  shaft  of  the  engine,  which  revol?ed 
when  the  engine  was  in  motion,  and  reach  np 
to  turn  the  stop-valve,  which  was  necessary  to 
put  the  machinery  in  motion  or  stop  it.  It  fur- 
ther admits  that  at  the  time  the  injurv  oc- 
curred a  belt  was  hanging  loose  upon  the  shaft, 
and  that  the  plaintiff's  leg  was  crushed  by  the 
shaft. 

It  was  shown  by  the  evidence,  without  con- 
tradiction, that  the  plaintiff  was  less  than  four- 
teen years  of  age,  and  had  been  in  the  mOl  bat 
a  few  davs;  that  he  was  placed  by  the  foreman 
in  the  midst  of  rapidi  v  moving  and  noisy  ma- 
chinery; that  his  employment  required  his  con- 
stant attention,  to  regulate  the  speed  of  the 
machinery,  and  that  we  belt  which  hung  sus- 
pended on  the  shaft,  near  him,  was  given  sadi 
motion  by  the  shaft  that  it  would  come  near 
him,  and  in  close  proximity  to  his  face;  and  tiiat 
while  the  machinery  was  in  motion,  thenlain^ 
iff 's  foot,  in  some  way,  became  entangled  hi 
the  hanging  belt,  by  which  means  the  injmy 
was  produ^. 

There  was  also  evidence  tending  to  prove 
the  other  allegations  of  the  plaintifrs  petitkm. 
The  defendant's  foreman, who  placed  the  ptoint- 
iff  in  the  position  where  he  received  the  b- 
jury,  knew  of  the  loose  hanging  belt  on  the 
shaft,  which  could  easily  have  been  removed  in 
a  few  moments,  and  without  expense.  It  is 
evident  that  he  knew  the  situation  in  which  he 
placed  the  plaintiff  was  one  of  danger,  whidi 
he  might,  with  a  small  amount  of  trouble  on 
his  part,  have  pointed  out  and  explained  to  the 
plaintiff. 

The  almost  universally  accepted  doctrine  Ib 
that  the  care  to  be  exerted  to  avoid  injury  to 
children  is  greater  than  that  in  respect  to  adolta. 
That  course  of  conduct  which  would  be  ordi- 
nary care  when  applied  to  persons  of  matore 
judgment  and  discretion  might  be  gross,  and 
even  criminal,  negligence,  towards  children  of 
tender  years.  The  same  discernment  and  fore- 
sight in  discovering  defects  and  danger  cannot 
be  reasonably  expected  of  them  that  older  and 
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experienced  persons  habitually  employ;  and 
therefore  the  greater  precaution  should  be  tak- 
en when  children  are  exposed  to  them. 

Judge  Coolev.  in  his  work  on  Torts  (*558) 
sa^rs  on  this  subject:  "  The  master  may  also  be 
guilty  of  actionable  negligence  in  exposing  per- 
flons  to  perils  in  his  service,  whidi,  though 
open  to  observation,  they,  by  reason  of  their 
youth  or  inexperience,  do  not  fully  understand 
and  appreciate,  and  in  consequence  of  which 
they  are  injured.  Such  cases  occur  most  fre- 
quently in  the  employment  of  infants. 

It  has  been  repeatedly  held  that  the  case  of 
an  infant  is  no  exception  to  the  general  rule 
which  exempts  the  master  frop  responsibility 
for  injuries  arising  from  the  hazards  of  his  serv- 
ice. But  while  this  is  unquestionably  true  as 
a  rule,  it  would  be  great  injustice,  not  to  say 
absurdity,  to  apply  in  the  case  of  infants  the 
same  tests  of  the  master's  culpable  negligence 
which  are  applied  in  the  case  of  persons  of  ma- 
turity and  experience.  It  may  be  ordinary 
caution  in  one  case  to  apprise  the  servant  of 
the  danger  he  must  guard  agoinst,  while  in  the 
case  of  another,  not  yet  beyond  the  years  of 
thoughtless  childhood,  it  would  be  gross  and 
most  culpable,  if  not  criminal,  carelessness,  for 
the  master  to  content  himself  with  pointing  out 
dangers  which  were  not  likely  to  be  appreciat- 
ed, or,  if  appreciated,  not  ukely  to  be  kept 
with  sufficient  distinctness  and  caution  in  mind, 
and  against  which,  therefore,  efPectual  protec- 
tions ought  to  be  provided. 

The  duty  of  the  employer  to  take  special 
precautions  in  such  cases  has  sometimes  been 
very  emphatically  asserted  by  the  courts. "  The 
law  "puts  u^n  the  master,  when  be  takes  an 
infant  into  ms  service,  the  duty  of  explaining 
to  bim  fully  the  hazards  and  dangers  connected 
with  the  business,  and  of  instructing  him  how 
10  avoid  them.  Nor  is  this  all.  The  master 
will  not  have  discharged  his  duty  in  this  regard 
unkas  the  instructions  and  precautions  given 
are  so  graduated  to  the  youth,  ignorance  and 
hiexperience  of  the  servant  as  to  make  him 
fully  aware  of  the  danger  to  him,  and  to  place 
bim,  with  reference  to  it,  in  substantially  the 
same  situation  as  if  he  were  an  adult.  If  the 
master  or  his  vice  principal  orders  the  infant 
servant  to  perform  a  duty  in  a  manner  at- 
tended with  peculiar  hazard,  and  the  servant 
is  injured  while  so  doing,  the  liability  of  the 
master  is  not  an  open  question."  Thomp. 
Neg.  »78. 

In  SuUivan  v.  India  Manufaeturing  Com- 
pany, 118  Mass.  396,  it  is  said  that  '*It  may 
frequently  happen  that  the  dangers  of  a  par- 
ticular position  for  or  mode  of  doing  work  are 
peat,  and  apparent  to  persons  of  capacity  and 
knowledge  of  the  subject;  and  yet  a  party, 
from  youth,  inexperience,  ignorance,  or  general 
want  of  capacity,  may  fail  to  appreciate  them. 
It  would  be  a  breach  of  duty  on  the  i)art  of  the 
master  to  expose  a  servant  of  this  character, 
even  with  his  own  consent,  to  such  dangers, 
unless  with  instruction  or  cautions  sufficient  to 
enable  him  to  comprehend  them,  and  to  do  his 
work  safely  with  proper  care  on  his  own  part." 

It  is  distinctly  hela  in  Whitelaw  v.  Memphis 
RaUroad  Company,  16  Lea  (Tenn.).  891,  that 
"It  is  the  duty  of  the  master  to  give  such  warn- 
ing, advice  and  instruction  to  a  youthful  and 
inexperienced  employ^  as  will  enable  him,  by 
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the  exercise  of  reasonable  care,  to  perform  the 
duties  of  the  employment  with  safety  to  him- 
self." See  also  Jones  v.  Florence  Min.  Co.  66 
Wis.  268. 

It  may  be  safely  laid  down  as  a  general  rule, 
supported  by  authority,  that  persons  who  em- 
ploy children  to  work  with  or  about  dangerous 
machinery,  or  in  dangerous  places,  should  an- 
ticipate tliat  they  will  exercise  only  such  judg- 
ment, discretion  and  care  as  is  usual  among 
children  of  the  same  age,  under  similar  circum 
stances,  and  are  bound  to  use  due  care,  having 
regard  to  their  age  and  inexperience,  to  protect 
them  from  the  dangers  incident  to  the  situation 
in  which  they  are  placed;  and  as  a  reasonable 
precaution,  in  the  exercise  of  such  care,  in  that 
behalf,  it  is  the  duty  of  the  employer  to  so  in- 
struct such  employ^  concerning  the  dangers 
connectcKi  with  their  employment  which  from 
their  youth  and  inexperience  they  may  not  ap- 
preciate or  comprehend,  that  they  may,  by  the 
exercise  of  such  care  as  ought  reasonably  to  be 
expected  of  them,  guard  against  and  avoid  in- 
juries arising  therefrom. 

8.  It  is  finally  urged  that  there  was  error  in 
that  part  of  the  charge  by  which  the  jury 
were  instructed  that  if  the  plaintiff  was  injured 
in  consequence  of  the  defendant's  negligence, 
and  he,  "by  reason  of  his  youth,  and  want  of 
judgment  as  to  the  perils  of  his  position,  did 
some  act,  in  the  discharge  of  his  duty  as  he 
understood  it,  which  also  contributed  to  his  in- 
jury, but  which  he  did  not  know  to  be  likely 
to  injure  him,  and  he  had  not  been  properly  ad- 
visea  and  instructed  in  regard  thereto,  he 
could  recover. 

It  is  first  insisted  that,  the  court  having  in- 
formed the  jury  in  what  event  the  plaintiff  was 
entitled  to  recover,  they  should  also  have  been 
instructed  under  what  circumstances  the  de- 
fendant would  be  entitled  to  a  verdict.  But 
since  the  attention  of  the  court  does  not  appear 
to  have  been  called  to  this  oversight,  if  it  be 
one.  and  no  request  was  made  by  counsel  for 
such  instruction,  if  the  charge  given  is  other- 
wise unobjectionable,  the  mere  omission  to 
give  the  further  instructions  referred  to  is  not 
sufficient  grounds  for  reversing  the  judgment. 

This  proportion  of  the  charge  is  sustained 
by  the  authorities  already  cited,  and  is  clearly 
within  the  doctrine  of  Coombs  v.  Nev)  Bedford 
Cwdage  Company,  102  Mass.  672.  "The  ques- 
tion in  such  cases,"  says  the  Supreme  Court  of 
Massachusetts,  "is  not  of  due  care  on  the  part 
of  the  plaintiff,  but  whether  the  cause  of  the 
injury  was  one  of  which  he  knowingly  as- 
sumed the  risk,  or  one  of  which,  by  reason  of 
his  incapacity  to  understand  and  appreciate  its 
dangerous  character,  or  the  neglect  of  the  de- 
fendants to  take  due  precautions  to  effectually 
inform  him  thereof,  the  defendants  were  bound 
to  indemnify  him  against  the  consequences." 

But,  if  it  be  a  question  of  due  care  on  the 
part  of  the  plaintiff,  the  conclusion  must  be 
the  same,  for  a  plaintiff's  right  to  recover  is 
not  affected  by  his  having  contributed  to  the 
injury,  if  he  was  without  fault  in  doing  so. 
When  it  is  shown  that  the  defendant  has  been 
negligent,  and  his  negligence  has  caused  the 
plaintiff's  injury,  the  latter  is  entitled  to  recov- 
er, unless  it  appears  that  he  has  been  negligent 
in  respect  to  the  matter  complained  of,  and 
might  have  avoided  the  consequence  of  the  de- 
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fendant's  negligence.  His  conduct,  contribut- 
ing to  his  injury,  must,  to  defeat  his  action, 
amount  to  at  least  ordinary  negligence;  that  is, 
want  of  ordinary  care;  hence,  notwithstanding 
the  plaintiff  below  may  have  ignorantlv  con- 
tributed to  the  injury  he  sustained,  if  he  was 
not  guilty  of  negligence  in  so  doing,  he  might 
nevertheless  mamtain  iiis  action. 

It  is  not  apparent  how,  in  the  case  stated  in 
the  instruction  to  the  Jury,  the  plaintiff  could 
be  in  the  fault,  unless  his  extreme  youth  and 
inexperience  be  a  fault.  Ignorance  may  be  a 
misfortune;  but  when  it  is  not  willful,  and  no 
duty  arises  to  be  informed,  with  the  means  of 
information  at  hand,  it  is  not  negligence,  and 
especially  when  it  was  the  duij^  of  the  person 
^ho  would  hold. him  responsible  for  his  ig- 
norance to  have  properly  instructed  him  upon 
the  subject. 

The  instruction  negatives  any  inference  of 
negligence;  for,  accoraing  to  it,  to  enable  the 
plaintiff  to  recover,  it  was  necessary  for  the 
jury  to  find  that  he  did  not  know  that  the  act 
which  he  did  that  contributed  to  his  injury 
was  likely  to  injure  him,  and  that  this  want  of 
knowledge  was  owin^  to  his  age  and  lack  of 
judgment,  and  the  failure  of  the  defendant  to 
properly  instruct  him,  and  that  the  act  so  done 


by  him  was  in  the  discharge  of  his  duty  as  he 
understood  it. 

If,  as  already  seen,  it  is  the  duty  of  peraons 
employing  children  in  dangerous  situatioDS  to 
properly  mstruct  them  concerning  the  dangers 
which,  on  account  of  their  youth  and  inex- 
perience, they  may  not  understand,  it  woald 
seem  to  ifoUow,  as  a  necessary  concludoD,  that 
such  employ^  who  has  not  been  so  instructed, 
and  who,  while  in  the  discharge  of  his  duty  as 
he  understood  it,  suffers  an  injury  in  conse- 
quence of  the  employer's  negligence,  may 
maintain  an  action  against  his  employer  there- 
for, notwithstanding  that  by  reason  of  his 
youth  and  inexperience,  and  the  failure  of  the 
employer  to  properly  instruct  him,  be  did  some 
act  in  the  performance  of  his  duty,  acooiding 
to  the  judgment  and  knowledge  he  poflseasea, 
which  contributed  to  the  injury,  but  which  be 
did  not  know  and  was  not  advised  would  be 
likely  to  injure  him. 

When  the  whole  instruction  is  taken  to- 
gether, wherein  the  jury  were  at  the  outset  ad- 
vised that  it  was  the  duty  of  the  plaintiff  to  use 
ordinary  care,  it  is  obvious  they  could  not  well 
have  been  misled. 

Judgment  afflrmed. 
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1.  The  Miflfloiiri  Statute  fflTliig  damages 
Ibl*  li^Jiiries  resultinfir  in  death  controls  a  case 
between  citizens  of  that  State  arislDir  from  facts 
occuninfir  on  the  MiaBisaippi  River  near  the  Bli- 
nois  shore,  east  of  the  main  channel,  as  the  Act  of 
Ck)nffree8  of  April  18  gives  the  States  borderingr  on 
the  river  concurrent  jurisdiction  oyer  the  river 
so  far  as  it  forms  the  common  boundary. 

2.  A  prior  constructioii  of  a  State  Con- 
stltation  will  be  regarded,  in  the  abeenoe  of 
any  evidence  of  different  intent,  as  adopted  by 
re-enactment  of  the  same  language  Id  a  revision 
of  the  Ck>Qstitution. 

(February  4, 1®9.) 


ERROR  to  the  St.  Louis  Circuit  Court,  to  re- 
view a  judji^ent  sustaining  a  demurrer  to 
the  petition  in  an  action  to  recover  damages  for 
the  death  of  plaintiff's  minor  son  which  was  al- 
leged to  have  been  caused  by  defendant's  n^- 
ligence.    Beversed. 

The  facts  sufficiently  appear  in  the  opinion. 

Messrs,  James  P.  Dameron  and  Ojrer, 
Lee  ft  Ellis  for  plaintiffs  in  error. 

Mr,  Given  Campbell  for  defendant  in 
error. 

Barclay*  J,,  delivered  the  opinion  of  the 
court: 

The  petition  in  this  action  alleges  that  the 
minor  son  of  one  of  plaintiffs  was  drowned 
while  in  defendant's  employ  as  a  deck  hand  on 
one  of  its  steamboats  on  the  Mississippi  River 
between  the  States  of  Illinois  and  Misaoiui, 
east  of  the  main  channel,  while  the  boat  was  at 


Note.— State  ConxmulUms;  interpretation  of. 

State  Constitutions  are  to  be  interpreted  with  ref- 
erence to  previous  state  lefirtolation.  Baltimore  v. 
State,  16  Md.  876;  Desty,  CaL  Cunst.  p.  17i. 

And  when  proyislons  are  borrowed  from  Consti- 
tutions of  other  States,  which  proyteions  had  al- 
ready-received Judicial  interpretation,  it  is  pre- 
sumed that  they  were  adopted  in  yiew  of  such  in- 
terpretation. People  v.  Coleman,  4  Cai.  46;  Atty- 
Gen.  y.  Brunst,  8  Wis.  787. 

Judicial  interpretations  made  near  the  time  of 
their  adoption  are  strong  evidence  that  the  people 
understood  and  intended  them  to  be  as  interpreted. 
Knowles  v.  Yeates,  81  Cal.  82. 

The  solemn,  deliberate  and  long-  settled  prece- 
dents of  courts,  and  the  practice  and  acquiescence 
of  governments  and  people,  should  possess  control- 
ling weight.  Ferris  v.  Coover,  11  Cal.  178;  State  v. 
Sorrells,16ATk.664. 

So,  every  reason  is  in  favor  of  a  steady  adherence 
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to  judicial  decisions  on  doubtful  questions.   Mid- 
doz  y.  Graham,  2  Met  (Ky.)  56. 

Application  of  rule  to  Oatutory  irUerpretaiion. 

The  re-enactment  of  a  statute  which  has  reoelTed 
a  Judicial  construction,  in  the  same,  or  substantisl- 
ly  the  same,  terms,  amounts  to  a  legislatlye  adop- 
tion of  such  construction.  See  Duramus  v.  Harri- 
son, ;96  Ala.  3S6;  Anthony  v.  State,  f»  Ala.  27:  Buk 
of  Mobile  v.  Meagher,  88  Ala.  622;  O^Bymes  v.  State, 
51  Ala.  25;  Ex  parU  Matthews,  62  Ala.  51;  Woolsey 
y.  Cade,  54  Ala.  878;  Be  Murphy,  23  N.  J.  L.  181^ 
Knight  y.  Ocean  Co.  10  Cent  Rep.  668,  48  N.  J.  Bq. 
4B5;  La  Selle  v.  Whitfield,  12  La.  Ann.  81:  Myrfok  t. 
Hasey,  27  Maine,  9;  Cota  v.  Ross,  68  Maine,  161;  Tux- 
bury's  App.  67  Maine,  267;  State,  Trimble,v.  Swopa 
7  Ind.91;  Gould  y.  Wise,  18  Nev.  268;  MoKensie  v. 
State,  11  Ark.  604;  Endlich,  laterpretotion  of  Stat- 
utes, p.  515. 

Where  the  two  Acts  in  pari  materia  are  almost 
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the  nUnols  shore;  that  plaintiffs  then  were,  and 
DOW  are,  citizens  of  this  State,  and  defendant 
is  a  Bfissouri  corporation,  with  its  chief  office 
Id  St.  Louis;  that  the  boat  was  engaged  in  nav- 
igating the  river  as  a  carrier  of  freight  and  pas- 
seogers;  and  that  the  death  complained  of  was 
caused  by  certain  negligence  on  the  part  of  de- 
fendant. 

It  is  conceded  that  the  petition  is  otherwise 
suffident  if  the  place  of  injury  is  governed  by 
Missouri  laws.  The  circuit  court  sustained  a 
demarrer  to  the  petition.  Plaintiffs  have 
brought  the  case  here  for  review  by  writ  of 
error. 

The  decisive  question  presented  is  whether 
our  statute  giving  damages  for  injuries  result- 
ing in  death  (Rev.  Stat.  chap.  26)  controls  a  case 
between  citizens  of  this  State  arising  from  facts 
occurring  on  the  Mississippi  near  the  Illinois 
shore,  east  of  the  main  channel. 

The  Act  of  Congress  of  April  18,  1818.  for 
the  admission  of  Illinois  into  the  Union,  defined 
its  western  boundary  as  '*tbe  middle  of  the 
Mississippi  River,"  and  provided  that  the  State 
should  have  concurrent  jurisdiction  thereon 
with  any  State  or  States  to  be  formed  west 
thereof  so  far  as  the  river  formed  the  common 
boundary.    8  Stat,  at  L.  428. 

A  fterwards  the  same  intention  was  expressed 
with  greater  clearness  in  the  Act  of  1820,  au- 
thorizing the  admission  of  M  issouri.  It  defined 
the  eastern  boundary  of  the  State  as  "down  and 
following  the  course  of  the  Mississippi  River, 
in  the  middle  of  the  main  channel  thereof," 
provided  that  "said  State  shall  have  concur- 
rent jurisdiction  on  the  River  Mississippi,  and 
every  other  river  bordering  on  said  State,  so  far 
as  the  said  rivers  shall  form  a  common  bound- 
ary to  the  said  State  and  any  other  State  or 
States  now  or  hereafter  to  be  formed  and  bound- 
ed by  the  same,  such  rivers  to  be  common  to 
both;  and  that  the  River  Mississippi  and  the 
navigable  rivers  and  waters  leading  to  the  same 
shall  be  common  highways  and  forever  free," 
etc.    8  Stat,  at  L.  545. 

Missouri  accepted  the  boundary  thus  dedned, 
and  adopted  the  provl<H)  regardmg  concurrent 
jurisdiction  on  the  river,  as  part  of  the  first 
Constitution.     Const.  1820,  art.  10,  §  2. 

It  has  remained  a  part  of  our  fundamental 
law  to  this  day.  Const.  1865,  art.  H,  §  2; 
Const  1875,  art.  1,  ^  1. 


The  lawful  extent  of  jurisdiction  of  different 
countries  over  the  high  seas,  navigable  waters, 
and  especially  over  interstate  rivers,  was  a  sub- 
ject of  serious  differences  among  publicists  and 
of  historic  conflict  of  authority  throughout  the 
civilized  world  before  the  enactment  of  these 
Acts  of  Congress  relating  to  the  Mississippi. 
The  latter  were  intended,  in  part,  to  set  at  rest 
some  of  the  debatable  Questions  arising  in  rela- 
tion to  that  subject,  so  lar  as  concerned  the  new 
States  mentioned. 

Congress  did  not  see  fit  to  assume  the  exclu- 
sive regulation  of,  and  jurisdiction  over,  public^ 
waters;  yet  the  peace  and  good  order  of  the 
people  of  the  States  bordering  thereon  demand 
ed  the  extension  of  local  laws  and  of  authority 
to  enforce  them  over  such  waters.  So  Illinois 
and  Missouri  were  given  jurisdiction  upon  Uie 
Mississippi,  and  their  boundary  line  was  estab- 
lished as  the  middle  of  the  main  cbanneL 

The  practical  difficulty  of  locating,  with  ref- 
erence to  such  a  line,  transactions  requiring  the 
application  of  state  laws  was,  however,  ob^ous 
to  the  law  makers.  Rather  than  create  the 
contingency  of  a  failure  of  justice  in  any  case 
on  that  account,  the  proviso  was  enacted  giv- 
ing this  State  "concurrent  jurisdiction"  with 
other  States  so  far  as  the  stream  formed  the 
boundary,  and  declaring  the  river  "to  be  com- 
mon to  both." 

'  'Jurisdiction,"  as  applied  to  a  State,  signifies 
the  authority  to  declare,  and  the  jMwer  to  en- 
force, the  law,  as  well  as  the  territory  within 
which  such  authority  and  power  may  be  exer 
cised.  Those  were  its  meanings  in  the  lan- 
guage from  which  we  derived  the  word,  and 
are  its  present  meanings  in  our  own. 

The  jurisdiction  of  a  State  is  coextensive  with 
its  sovereignty.  By  conferring  "concurrent 
jurisdiction,"  Congress  intended  by  the  Act  in 
question  to  declare  that,  subject  to  the  other 
laws  of  the  United  States,  transactions  occur- 
ring anywhere  on  that  river  between  the  two 
States  might  lawfully  be  dealt  with  bv  the 
courts  of  either  according  to  its  laws,  and  that 
where  a  court  of  one  State  assumed  jurisdic- 
tion in  a  particular  case  the  same  should  be  ex- 
clusive therein  until  relinquished. 

Missouri  having  accepted  the  terms  of  the 
Act  of  Congress,  her  sovereignty  extends  to  the 
limits  sanction^  by  that  Act.  We  have  no 
doubt  that  her  laws  reach  and  control  the  facts 


predaely  alike.  Id  the  provisions  under  construe-  | 
tion,  it  is  said  that  the  decisions  upon  the  earlier 
wiU  be  considered  as  authority  in  the  interpreta- 
tion of  the  iater  Act.    Bvans  v.   Ross,  107  Pa. 

it  is  a  legislative  adoption  of  its  known  construc- 
tion; 80  that  that  judicial  construction  whicn  has 
beea  reported  is  to  be  deemed  to  have  been  adopt- 
ed, Dotwithstandlnjr  there  may  have  been  other  Ju- 
dicial expoeitlona,  differiDflr  from  the  same,  butre- 
nmininsr  unreported  at  the  date  of  the  new  enact- 
ment  Hakes  v.  Peck,  80  How.  Pr.  104. 

Where  Congress  or  the  Legislature  of  a  State 
enacts  a  statute  which  is  a  transcript  of  an  Bnglish 
Act  that  has  received  a  known  and  settled  con- 
snructlon  by  the  courts  of  that  country,  that  con- 
tIruGtion,  at  the  time  of  such  enactment,  is  to  be 
deemed  as  accompanying  and  forming  an  integral 
part  of  the  same.  Pennock  v.  Dialogue,  27  U.  S.  8 
Fm.  1(7  L.  ed.  387);  Oathcart  v.  Robinson,  80  U.  S.  6 
?et  285  (8  L.  ed.  120);  McDonald  v.  Hovey,  110  U.  S. 
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019  (28  L.  ed.  200);  Kh-kpatrick  v.  Gibson,  2  Brock. 
888;  The  Devonshire,  8  Sawy.  200;  Tyler  v.  Tyler,  19 
111.  151;  Kennedy  v.  Kennedy,  2  Ala.  671;  Marqueae 
V.  Caldwell,  48  Miss.  28;  State  v.  Robey,  8  Nev.  812. 
See  Taylor  v.  Thompson,  80  U.  8.  5  Pet.  858  (8  JL  ed. 
154);  Com.  v.  Hartnett,  8  Gray,  450;  Bloodgood  v. 
Cfrasey,  81  Ala.  675. 

The  same  rule  applies  as  to  statutes  copied  from 
the  statute  books  of  other  States.  Com.  v.  Hart- 
nett, tupni;  Pratt  v.  Am.  Bell  Teleph.  Co.  1  New 
Bng.  R^p.  700, 141  Mass.  235;  Plsher  v.  Deerlng,  60 
Dl.  114;  Freese  v.  Tripp,  70  111.  490;  Pangbom  v. 
Westh&ke,  88  Iowa,  546;  BJoodgood  v.  Orasey,  81 
Ala.  575;  Grelner  v.  Klein,  28  Mich.  12.  22;  Daniels 
V.  Clegg,  28  Mich.  82;  Poertner  v.  Buasel,  83  Wis.  198: 
Westcott  V.  MiUer,  42  Wis.  454;  Kilkelly  v.  State,  48 
Wis.  604;  State,  Mo.  &  M.  R.  Co.  v.  Macon  Co.  41  Mo. 
458;  Clark  v.  Jeffersonville  R.  Co.  44  Ind.  248;  Fall  v. 
Hazelrigg,  45  Ind.  676;  Trabant  v.  Rummell,  14 
Oreg.  17;  Snoddy  v.  Cage,  5  Tex.  106;  Lindley  v. 
Davis,  6  Mont.  463. 
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here  disclosed  arislDg  between  citizens  of  this 
State. 
The  same  construction  now  announced  was 

g laced  by  this  court,  in  1860,  upon  these  laws 
1  Swearingen  v.  The  Lynx,  V6  Mo.  619.  It 
was  then  held  that  our  statutes  governed  a  col- 
lision on  the  river  between  this  State  and  Illi- 
nois, and  that  it  was  immaterial  on  which  side 
of  the  channel  the  injury  took  place.  Since 
that  ruling  was  made  two  revisions  of  our  Con- 
stitution have  occurred.  If  it  had  been  intend- 
ed to  restrict  the  Jurisdiction  of  the  State  with- 
in narrower  bounds  on  the  Mississippi  than 
those  sanctioned  by  the  Act  of  Congress,  that 
intention  would  have  been  expressed  in  the 
constitutional  revisions  since  the  decisions 
above  mentioned.  But  it  was  not.  On  the 
contrary,  the  same  language  was  re-enacted  at 
each  revision. 
A  prior  construction  of  the  law  by  the  courts 


will  be  regarded,  in  the  absence  of  any  evideooe 
of  a  difterent  intent,  as  adopted  by  a  re^nact- 
ment  of  the  law  in  the  same  terms  as  when  bo 
construed.  This  principle  applies  as  well  to 
the  fundamental  law  of  a  State  as  to  other  laws. 

The  conclusion  we  reach  is  reinforced  by  the 
opinion  of  the  Supreme  Court  of  Iowa  constru- 
ing precisely  the  same  language  applicable  to 
that  State.  That  court  has  held  that  the  laws 
of  Iowa  apply  to  a  criminal  offense  committed 
on  the  Mississippi,  east  of  the  main  channel,  on 
a  boat  moored  to  the  Illinois  shore,  a  state  of 
fact^  identical  with  that  alleged  in  the  case  at 
bar.     IState  v.  MuUen,  85  Iowa,  199. 

The  demurrer  to  the  petition  in  the  present 
cause  should  have  been  overruled. 

The  judgment  is  therefcre  retersed,  and  the 
cause  remanded  for  further  proceedings  in  ooo- 
formity  to  this  opinion. 

The  other  Judges  concur. 
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Be  Petition  of  Joanna  E.  ATKINSON  et  al. 
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1.  A  deposit  of  money  In  a  bank  In  the 
name  of  another  person  with  depositor's 
name  as  trustee  foUowinfr  It,  and  a  statement  by 
him  to  the  other  that  be  had  made  the  deposit, 
whioh  would  belong  to  the  other  at  his  death,  con- 
stitutes a  deposit  in  trust,  whioh  will  be  valid, 
although  the  depositor  retained  the  deposit  books 
untii  death. 

2S.  A  tmst  having  been  onoe  completely 
constituted  by  a  deposit  in  a  bank  in  trust, 
followed  by  the  trustee's  declaration  of  the 
trust  to  the  beneficiary,  cannot  be  revoked.  If 
the  trustee  withdraws  the  money  and  deposits  it 
in  another  bank  in  his  own  name,  his  estate  will 
be  liable  therefor  after  his  death. 

(January  t^  1889. ) 


CASE  for  the  construction  of  certain  acts  al- 
leged to  have  established  a  trust,  stated  for 
the  opinion  of  the  court,  under  Public  Statutes 
Rhode  Island,  chap.  102,  g  28. 

The  facts  are  stated  in  the  opinion. 

Mr.  Jacob  W.  Mathewson  for  the 
children. 

Mr,  Lonis  L.  Ans^ell,  for  Joanna  £.  At- 
kinson et  al, : 

These  deposits  were  neither  gifts  nor  ad- 
vancements. Thev  were  never  deHvered  to 
the  children  actually  or  symbolically.  Thej 
should,  therefore,  be  inventoried  as  a  part  of 
William  Atkinson's  personal  estate. 

Brabrook  v.  Boston  Five  Cent  iian.  Bank,  104 
Mass.  228;  Clark  v.  Clark,  106  Mass.  o22; 
Jetu>ett  V.  Shattuck,  124  Mass.  590. 

Durfee*  Ch,  J.,  delivered  the  opinion  of 
the  court: 


NOTB.— IViwt  created  hy  deposit  of  moneu  for  an- 
other's use. 

A  gift  for  the  support  of  another  creates  a  trust. 
Phelps  v.  Phelps,  4  New  Eng.  Rep.  188, 148  Mass.  67a 

Trusts,  how  created— see  note  to  Reynolds  v. 
Sumner,  1  L.  R.  A.  827;  Lambertvllle  Nat.  Bank  v. 
HoCready  Bag  &  Paper  Co.  1  L.  R.  A.  834. 

Money  impressed  with  a  trust  In  favor  of  another 
remains  subject  to  such  trust  after  being:  deposited 
in  a  bank  to  the  oredit  of  the  depositor.  Third  Nat. 
Bank  v.  Stillwater  Gas  Ck>.  86  Minn.  75. 
.  A  deposit  by  a  husband,  in  a  savings  bank,  upon 
the  account  of  himself  and  wife,  is  not  evidence  of 
a  gift  to  the  wife,  he  retaining  the  power  to  draw 
the  money  at  will,  and  In  fact  drawing  the  interest 
upon  it  oif  several  oocasions.  Schick  v.  Grote,  6 
Cent.  Rep.  8»S,  4S  N.  J.  Eq.  86& 

It  is  not  enough  to  prove  a  perfected  gift  of 
money  to  a  woman  from  her  huslxandl  that  ho  de- 
posited the  money  In  the  savings  bank  In  his  name 
as  her  trustee.  Walker  v.  Welch  (Mass.)  4  New 
Bng.  Rep.  854. 

.  The  intestate  deposited  money  In  a  bank  in  the 
name  of  another.  Held,  not  evidence  of  gift  with- 
out evidence  of  delivery  of  passbook  and  accept- 
ance by  donee:  and  upon  the  question  of  intent, 
evidence  was  admissible  to  show  the  depositor's 
8L,RA. 


Intention  was  to  avoid  a  rule  of  the  bank  provid- 
ing that  one  depositor  could  not  draw  interest  on 
amount  over  $1,000.  Scott  v.  Ford,  1  New  Bng. 
Rep.  fSSl,  140  Mass.  167. 

If  a  deposit  in  a  savings  bank,  by  one  in  hfs  own 
name  as  the  trustee  for  another,  continues  under 
the  depositor's  control  until  his  death,  his  pcnooal 
repreeentatives  are  entitled  to  it  on  his  death. 
Alger  v.  North  End  Suv.  Bank.  5  New  Eng.  Rep. 
888, 140  Mass.  418. 

If  the  depositor  Intends  the  money  to  be  at  the 
time  of  the  deposit  a  gift  to  such  other  person,  antt 
declares  the  gift  to  him,  and  he  assents  to  it,  the 
gift  is  perfect,  although  the  depositor  keeps  the  de- 
posit book  himself.  Alger  v.  North  End  Sav. 
Bank,  supra;  Smith  v.  Ossipee  VaUey  Ten  CentSar. 
Bank  (N.  H.)  4  New  Eng.  Rep.  621. 

If  A  deposits  money  in  B^s  name,  without  bis 
knowledge,  intending  it  as  a  gift,  it  is  not  perteotod^ 
as  assent  of  both  parties  is  necessary.  Smith  r. 
Ossipee  Valley  Ten  Oent  Sav.  Bank,  stipro. 

Where  there  is  no  proof  of  any  deolsfve'  act  or 
declaration  of  the  intention  of  a  husband  to  make 
a  gift  to  his  wife,  and  the  bank  book  was  never  de- 
livered to  her,  the  evidence  fails  to  sustain  a  gift. 
Walker  v.  Welch,  supra. 

Delivery  is  essential  to  the  validity  of  a  gift. 
Walshes  App.  1  L.  R.  A.  685  and  note. 


laso. 


Be  ATB.I17B0K. 


This  is  a  case  stated  for  the  opinion  of  the 
court.  It  shows  that  William  Atkinson  died 
intestate,  Febmary  18,  1888,  leaying  a  widow 
and  six  children,  three  sons  and  three  daugh- 
ters, parties  to  the  statement,  the  widow  bemg 
likewise  administratrix  on  his  estate.  He  left 
personal  estate  to  the  amount  of  $17,000  in  ex- 
cesfl  of  all  bis  debts  and  liabilities,  and  of  the 
deposits  hereinafter  mentioned.  On  January 
15, 1885,  he  debited  $2,000  of  his  own  money 
in  the  Mechanics  Savings  Bank,  making  an 
entiy  on  the  signature  book  of  the  bank  as 
follows,  to  wit: 

"Willie  J.  Atkinson.  William  Atkinson, 
Trustee." 

The  bank  opened  an  account  in  form  fol- 
lowing, to  wit:  "Mechanics'  Savings  Bank  in 
account  with  Willie  J.  Atkinson.  William 
Atkinson,  Trustee,"— and  gave  to  William  At- 
kinson a  passbook,  in  which  the  account  was 
entered  in  the  same  manner;  w^ich  book  said 
William  retained  until  October  19,  1888,  when 
he  drew  the  deposit  and  interest,  and  invested 
tlie  same  in  his  individual  name. 

Likewise,  January  15,  1885,  he  deposited  in 
the  same  manner  $2,000  m  the  names,  respect- 
ively, of  Samuel  M.  and  Robert  W.  Atkinson, 
and  $1,000  in  the  name  of  Anna  L.  Atkinson. 

Said  Willie  J.,  Samuel  M.,  and  Robert  W. 
were  the  sons  of  William  Atkinson.  Anna  L. 
was  one  of  his  daughters,  and  had  served  him 
as  confidential  clerk  and  bookkeeper  for  about 
fourteen  years.  He  drew  no  part  of  the  prin- 
cipal or  interest  of  either  of  the  latter  three  ac- 
counts, but  retained  the  deposit  books  until  he 
died.  He  told  each  of  the  four,  in  his  life- 
time, that  he  had  made  the  deposits  for  them, 
and  that  the  money  would  be  theirs  at  his 
death.  He  neither  made,  nor  caused  to  be 
made,  any  charge  or  memorandum  of  the  de- 
posits, other  than  as  above  stated,  and  never 
delivered  to  either  of  his  children  the  passbook 
of  the  deposits  standing  in  his  or  her  name. 
He  made  no  deposit  or  gift  to  his  other  two 
children,  except  small  and  ordinary  presents. 

The  principal  question  is  whether  the  de- 
posits are  to  be  regarded  as  gifts  or  advance- 
ments, under  the  statute  (Pub.  Stat.  R.  1.  chap. 
187,  g  20);  *and.  if  thev  are  to  be  regarded  as 
gifts,  what  claim  has  William  J.  on  the  assets 
for  the  withdrawal  of  the  deposit  for  him? 

We  do  not  see  how  the  deposits  can  be  re- 
garded as  advancements,  since  they  were  never 
charged  to  the  children,  nor  was  any  memo- 
randum made  of  them,  as  the  statute  requires 
for  advancements.  The  writing  on  the  bank 
book  and  in  the  passbook  was  simply  the  writ- 
b/t  which  was  appropriate  to  the  deposits  be- 
tween the  bank  and  the  depositor,  and,  in  our 
opinion,  cannot  be  deemed  to  be  a  charge  or 
memorandum,  within  the  meaning  of  those 
words,  or  either  of  them,  as  used  in  the  statute. 

The  case  stated  seems  to  us  to  be  identical  in 
its  nuiterial  features  with  the  case  of  Rap  v. 


*The  section  mentioned  is  as  follows: 
''Ii:  real  eeiate  shalJ  be  conveyed  by  deed  of  crift, 
or  pettonal  estate  shall  be  delivered  to  a  child  or 
mndchUd,  and  oharsred,  or  a  memorandum  made 
thereof  in  wiitinflrby  the  intestate,  or  by  his  order; 
or  shall  be  delivered  expressly  for  that  purpose  in 
the  preseooe  of  two  witnesses,  who  were  desired  to 
take  notaoe  thereof,  the  same  shall  be  deemed  an 
sdvaneenient  to  such  child,  to  the  value  of  such 
real  or  personal  estate.''    [Rep.] 

8L.R.A. 


Simmons,  11  R  I.  S66,  unless  it  can  be  dis- 
tinguished in  point  of  principle  from  the  latter 
case,  by  reason  of  the  difference  in  the  form 
in  which  the  deposits  were  entered. 

In  Ray  v.  Simmons^  the  form  of  entry  was: 
**Dr.  Fidl  River  Savings  Bank,  in  account  with 
Levi,Bosworth,  Trustee  for  Marianna  Ray, 
Prov.'  Or.'*  The  depositor  received  a  pass- 
book, in  which  the  same  form  was  used.  He 
handed  this  book  to  Miss  Ray,  who  read  the 
entry,  and  thanked  him  for  his  present,  but 
did  not  retain  the  book.  The  question  came 
up  in  the  settlement  of  his  estate  whether  the 
deposit  was  a  part  of  the  estate,  or  should  go  to 
Marianna  Ray;  and  the  court  held  that  it 
should  go  to  her,  being  of  the  opinion  that  a 
trust  for  her  in  respect  of  the  deposit  had  been 
completely  constituted. 

The  same  view  had  been  previously  taken 
by  the  Supreme  Court  of  Ck>nnecticut  in  Minor 
V.  Rogers,  40  Conn.  612;  thou^  that  fact  was 
not  known  to  this  court  when72ay  v.  Simmons 
was  decided. 

And  the  decision  in  Ray  v,  Simmons  has 
been  followed  in  New  lork  in  Martin  v. 
Funk,  75  N.  Y.  184,  in  which  case  an  elaborate 
opinion  was  delivered  by  (Jhief  Justice 
Church. 

There  are  cases  which  hold  otherwise;  but  it 
seems  to  us  that  the  courts  which  decided  them 
did  not  sufficiently  distinguish  between  a  gift^ 
which  requires  a  delivery  of  the  thing  given, 
actual  or  symbolical,  and  the  creation  of  a 
voluntary  trust,  which  requires  for  its  conser 
vation,  not  a  delivery  of  the  subject  of  the  trust 
to  the  beneficiary,  but  a  retention  of  it  by  the 
trustee  for  his  benefit,  and  of  course,  where 
the  donor  makes  himself  the  trustee,  a  retention 
of  it  by  the  donor,  as  trustee  for  his  benefit. 

The  question,  then,  is  whether  the  case  staled 
differs  materially  from  Ray  v.  Simmons,  owing 
to  the  different  manner  in  which  the  deposit 
was  entered.  We  do  not  think  it  does.  We 
think  it  is  plain  that  the  intention  of  the  depos- 
itor was  not  to  give  the  deposits  directly  to  the 
children  severally  named  in  them,  but  to  give 
them  through  the  medium  of  as  many  trusts, 
wherein  he,  himself,  should  be  the  trustee  for 
them;  and,  the  deposits  being  deposits  of 
money  or  personalty,  we  know  of  no  technical 
rule  which  prevents  our  construing  them  ac- 
cording to  their  essential  character,  as  deter- 
mined hy  the  intention. 

Deposits  in  this  form  appear  not  to  be  un- 
common in  this  State,  and  nave  been  treated 
by  this  court  in  a  previous  case  as  deposits  in 
trust.  It  follows  that  the  aforesaid  Samuel, 
Robert  and  Anna  are  entitled  to  have  the 
money  deposited  for  them,  and  to  hold  it  as 
their  own,  without  accounting  for  it  in  the 
settlement. 

The  said  Willie  J.  is  also  entitled  to  the 
money  deposited  for  him,  with  the  interest 
which  has  accrued  thereon,  both  under  the 
original  and  later  forms  of  deposit;  for,  the  de- 
posit having  been  kept  entire,  we  think  it  is 
fair  to  suppose  that  the  purpose  was  simply  to 
transfer  it  from  one  bank  to  the  other  without 
violating  the  trust. 

The  trust  having  once  been  completely  con- 
stituted, the  trustee  had  no  power  to  revoke  it. 
The  declaration  of  the  trustee  to  the  benefici- 
aries, as  above  stated,  shows  that  he  under- 


^4 


Nbw  York  Goubt  op  Appeals. 


Apk, 


stood  it  to  be  completely  constituted,  and  is 
coDsistcDt  -with  the  suggestioD  that  the  deposits 
were  made  in  the  form  of  trusts,  to  evade  any 
rule  of  the  bank.  The  case  statcid  does  not 
show  that  there  was  any  rule  of  the  bank  lim- 
iting the  deposits. 

We  think  the  foregoine  sufficiently  answers 
the  questions  propoundea  by  the  case  stated. 


STATE  OF  RHODE  ISLAND,    Benjamin 
H.  CHILD,  Complainant. 

V. 

Patrick  H.  COLLINS. 

(....R.I ) 

AbicT'dels  a  earrlMre  or  a  vehicle  within 
the  meaning  of  Rhode  island  Public  Statutes, 
chap.  6S.  8  1,  requiringr  every  person  traveling 
with  any  carrlago  qr  other  vehicle  on  meeting 
any  other  person  so  traveling  on  any  highway  or 
bridge  to  pass  on  the  right  of  the  center  of  the 
traveled  part  of  the  road. 

(December  21, 1888.) 

ON  respondent's  exceptions  to  the  Court  of 
Common  Pleas.     Overruled. 

This  was  a  complaint  brought  on  Public 
Statutes,  chap.  66,  $§  1,  2,  making  every  per- 
son traveling  with  a  carriage  or  other  vehicle 
upon  a  highway,  who  meets  another  person  so 
traveling  and  fails  to  turn  to  the  right,  liable 
1o  fine  and  for  the  damages  resulting  from  his 
neglect. 

Respondent  was  driving  an  express  wagon 
on  one  of  the  highways  in  the  City  of  Providence 
on  the  left  of  the  traveled  part  of  the  road 
when  he  met  complainant  riding  a  bicycle. 
Respondent  willfully  neglected  to  seasonably 
drive  to  the  ri^ht  and  the  wagon  and  bicycle 
came  into  collision. 

The  complaint  was  tried  in  the  6th  District 
Court  and  respondent  was  adjudged  guilty,  and 
he  appealed  to  the  court  of  common  pleas 
where  he  was  again  convicted;  and  he  brought 
the  case  to  this  court  un  exceptions. 


HoTiL-Bee  Mercer  v.  Corbin,  anU^  p.  221. 


Mr.  Rathbone  0»rdner  for  respondent 

Messrs.  Nicholas  Van  Slyekt  Gity  Solidt- 
or,  and  Cvms  H.  Van  S^ek,  Asst.  CUff 
Solicitor,  for  the  State: 

In  Taylor  v.  Goodwin,  L.  R.  4  Q.  B.  Div. 
228,  under  a  statute  inflicting  a  penalty  upoo 
**  any  person  riding  any  horse  or  beast  or  driv- 
ing any  sort  of  carriage,"  riding  or  drivinf^ 
"  the  same  furiously  so  as  to  endanger  the  life 
and  limb  of  anjr  pereon,"  a  bicycle  was  hddto 
be  a  carriage  within  the  meaning  of  the  Act. 

In  Williams  v.  EUis,  L.  R.  5  Q.  B.  Div.  175, 
the  same  court  held  that  a  bicycle  was  not  t 
carriage  within  the  meaning  of  an  Act  fixing 
the  rate  of  toll  for  vehicles  moved  by  steam  or 
power  other  than  that  of  horses,  and  th«^  court 
distinguished  this  case  from  Taf/lar  v.  Gi)od- 


Per  Cnriam: 

The  question  raised  by  the  exceptions  is 
whether  a  bicycle  is  a  carriage  or  vehicle  with- 
in the  meaning  of  Public  Statutes  Rhode  Island, 
chap.  66,  §  1,  which  enacts  that  '*  Every  per- 
son traveling  with  any  carriage  or  other  vehi- 
cle, who  shall  meet  any  other  person  so  travel- 
ing on  any  highway  or  bridge,  shall  seasonably 
drive  his  carriage  or  vehicle  to  the  ri^ht  of  the 
center  of  the  traveled  part  of  the  roaa,  so  as  to 
enable  such  person  to  pass  with  his  carria^  or 
vehicle  without  interference  or  interruption.** 

We  are  of  the  opinion  that  it  is  a  carriage  or 
vehicle  which  carries  a  person  mounted  upon 
it,  and  which  is  propelled  and  driven  by  him. 

The  word  vehicle  is  certainly  broad  enon^b 
to  include  any  machine  which  is  used  and  driv- 
en on  the  traveled  part  of  the  highway  for  the 
purpose  of  conveyance  upon  the  highway. 
The  purpose  of  the  section  is  to  prevent  acci- 
dent or  collision;  and  such  accident  or  collision 
may  happen  from  a  bicycle  and  other  carrisgs 
meeting,  unless  the  rule  laid  down  in  the  sec- 
tion is  observed. 

In  Taplor  v.  Goodwin,  L.  R.  4  Q.  B.  Div. 
228,  it  was  decided  that  a  bicvcle  is  a  carriage, 
within  the  Act  which  forbids  the  dririne  of 
any  sort  of  carriage  "  furiously,  so  as  toenoan- 
ger  the  life  or  limo  of  any  passenger." 

Exceptions  overruled,  and  case  remitted  to 
Court  of  Common  Fleas  for  sentence. 
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Benjamin  8.  MILLS,  Executor,  etc.,  Respt., 

V. 

Daniel  R.  DAVIS  etal.,  Admrs.,  etc.,  AppU. 
(....N.Y ) 

1.  The  flnding  of  a  rettbree  In  fkhvor  of  the 
genuineness  of  a  promlssorsr  note  upon 
which  the  suit  to  brought  Is  conclusive  upon  the 
court  of  appeals  if  there  was  enougrh  evidence  be- 
fore him  to  call  for  his  opinion  upon  that  subject. 

2.  The  Statute  of  Iiimltatlons  begins  runnlnir 
against  a  promlssorv  note  payable  on  demand  and 
bearing  interest,  at  Us  date. 

3.  The  Iket  of  the  ezlstenoe  of  such  a  pay- 
ment of  Interest  as  will  take  a  demand  out  of 
the  Statute  of  Limitations  may  be  proved  by 

8  L.  R.  A. 


parol  the  same  as  it  oould  before  an  acknowleds- 
ment  or  a  new  promise  was  required  to  be  In 
writing. 

4.  To  render  an  Indorsement  or  memo 
random  of  i>art  payment  npon  a  pi'OM 
Issory  note  admissible  in  evidenoe  asdiow- 
ing  acknowledgment  of  debt  and  to  rebut  the 
presumption  of  its  payment  arising  from  lapse  of 
time  it  must  appear  to  have  been  made,  before  the 
Statute  of  Limitations  oan  have  operated. 

5.  Unless  the  last  memiirandnm  of  a  pay- 
ment of  Interest  upon  a  note  otherwise  bured 
by  the  Statute  of  Limitations  was  made  wttbto  six 
years  of  tbe  death  of  the  obligor  no  action  otn  be 
maintained  on  the  note  against  hto  administzar 
tor. 

d.  In  a  suit  upon  a  promissory  note  by  the 
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ezeeator  of  the  deceased  payee  against  the 
maker's  administrator,  under  the  €k>de  of  Civil 
Procedure,  8  888,  which  prohibits ''  a  party  or  per- 
son interested  in  the. event'* from  testifying  in 
bte  own  behalf  against  the  executor  of  a  deceased 
person  concerning  a  personal  transaction  between 
himself  and  decedent,  neither  plaintilf  nor  his 
wife  can  testify  as  to  the  length  of  time  he  had 
posspffiion  of  the  note  or  that  indorsements  there- 
on were  in  his  handwriting  and  made  during  the 
lifetime  of  the  obligor,  where  the  wife  is  entitled 
to  a  share  of  the  proceeds  that  may  be  repovered 
CD  the  note. 

(April  16, 1880.) 

A  PPEAL  by  defendaDts,  from  a  judgment  of 
ii  ihe  General  Term  of  the  Supreme  Court, 
Second  Department,  affirming  a  judgment  of 
tbe  Suffolk  Special  Term  entered  upon  the  re- 
port of  a  referee  in  favor  of  plaintiff  in  a  pro- 
ceeding to  establish  a  claim  against  a  decedent's 
estate.    Betersed, 

The  facts  fully  appear  in  the  opinion. 

Mt.  Thom»s  J.  Ilitcli,  for  appellants: 

There  should  be  legal  proof  that  the  indorse- 
ments are  iruUiful  records  of  the  transactions 
they  purpose  to  describe.* 

McLaren  v.  McMartin,  86  N.  Y.  88. 

The  court  says  in  Boithoom  v.  BUlington,  17 
Johns.  186:  ''Xori/ Ellen  borough  decided  that 
it  must  be  proved  that  the  indorsements  were 
on  the  bond,  at,  or  recently  after,  the  times 
they  bore  date."  The  evidence  of  the  indorse- 
ments was  improperly  received. 

Code  Civ.  Proc.  §  829;  lUmboom  v.  Billing- 
tan,  17  Johns.  187;  Card  v.  Card,  89  N.  Y.  817; 
Ja4!qtiei  v.  Elmore,  7  Hun,  675,  60  N.  Y.  610. 

A  fact  that  could  not  be  proved  by  a  party 
directly  cannot  be  established  inferentially  by 
his  testimony. 

Orey  v.  Orey,  47  N.  Y.  564;  MeCotUr  v.  Law- 
rence,  4  Hun,  107;  Johnson  v.  Spies,  5  Hun, 
468;  Mitehea  v.  MitelM,  16  Hun,  100. 

Me»r$,  Stronff  &  Spear*  for  respondent: 

When  the  indorsements  were  made,  the  Stat- 
ute of  Limitations  had  not  attached,  and  the 
makinff  of  them  was  against  the  interest  of  the 
one  domg  it.  The  maker  of  the  note  was  alive 
and  the  note  was  collectible. 

These  facts  are  sufficient  to  make  such  in- 
dorsements evidence;  they  raise  a  question  of 
fact  for  the  jury. 

Bo^eboom  v.  BiUingUm,  17  Johns.  182;  Bis- 
ky  V.  Wighiman,  18  Hun,  168;  ^Mteomb  v. 
Whiting,  1  Smith,  Lead.  Cas.  *725. 

The  executor  was  not  disqualified  from  testi- 
fying. His  only  interest  was  bis  commission 
zs  executor;  that  did  not  disqualify  him. 

Be  WOion's  Witt,  4  Cent.  Rep.  769,  108  N. 
Y.  874. 

The  testimonv  objected  to  is  not  to  iran  sac- 
lions  with  the  deceased  maker  of  the  note,  but 
solely  to  extraneous  facts:  nor  were  the  indorse- 
ments themselves  personal  transactions  with  the 
deceased  maker. 

Pinn^  V.  OHh,  88  N.  Y.  447;  Denim  v. 
Denize,  110  N.  Y.  562;  Lewis  v.  Mentf,  98  N. 
Y.  306;  Wadtwrrth  v.  Heermans,  86  N.  Y.  689. 
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Setauket,  Nov.  17,  1864. 


IHuifortli*  </.,  delivered  the  opinion  of  the 
court: 

The  claim  which  gave  occasion  for  this  pro- 
ceeding was  a  -writing  in  these  words: 
3  L.  R.  ii. 


For  value  received  1  promise  to  pay  to  Clar- 
issa Darling,  or  order,  three  hundred  dollars 
on  demand,  with  lawful  interest. 

Elizabeth  Jayne. 

It  does  not  appear  when  Clarissa  Darling,  the 
payee,  died;  but  letters  of  administration  were 
^ued  upon  her  estate  July  10,  1871,  and  it  is 
stated  by  counsel  for  respondent  that  the  payer, 
Elizabeth  Jayne,  died  September  10,  1884. 
Some  time  between  that  date  and  the  12th  of 
March,  1886,  the  plaintiff,  as  executor  of  Clar- 
issa Darling,  presented  the  note  as  a  claim 
against  the  estate  of  Elizabeth  Jayne  to  her 
executor,  and,  he  doubting  the  Justice  of  it,  a 
referee  was  appointed  to  liear  and  determine 
the  matter. 

Upon  the  trial  it  appeared  that  the  body  of 
the  note  was  written  by  Mary  Bayles,  formerly 
Mary  Darling,  a  daughter  of  the  payee.  There 
was  enough  evidence^to  call  for  the  opinion  of 
the  referee  as  to  the  genuineness  of  the  note, 
and  by  his  finding  that  fact  is  established. 

But  although  taring  interest  and  payable  on 
demand,  the  Statute  of  Limitations  began  run- 
ning at  the  date  of  the  note  ( Wenman  v.  Mo- 
hawk Ins.  Co.  18  Wend.  268;  Berrick  v.  Wool- 
Tffrton,  41  N.  Y.  581;  McMufleny,  Bafferty,  89 
N.  Y.  456);  and  unless  something  occurred  to 
obstruct  its  passage,  the  bar  fell  m  November, 
1870,  and  if  raised  then,  it  fell  again  in  1876, 
and  again  in  1882,  and  was  well  on  its  way  for 
the  fourth  blow,  when  after  the  expiration  of 
more  than  twenty  years  from  the  time  an  ac- 
tion might  have  been  commenced  upon  the 
note,  it  was,  so  far  as  appears  from  the  testi- 
mony, for  the  first  time  presented  to  any  per- 
son or  party  concerned  in  its  validity  and  then 
was  doubted  and  disputed. 

The  statute  limiting  the  time  of  enforcing  a 
civil  remedy  declare  that  an  action  upon  a 
contract  must  be  commenced  within  six  years 
after  the  cause  of  action  has  accrued  (Code  Civ. 
Proc.  §8  880, 882),and  that  in  order  to  take  a  case 
out  of^^Uie  operation  of  these  provisions,  an  ac- 
knowledgment or  promise  in  writing,  signed  by 
the  party  to  be  charged,  is  necessary  (/d.  g  895); 
but  there  is  a  proviso  that  this  enactment  "does 
not  alter  the  effect  of  a  payment  of  principal 
or  interest."     Idem. 

There  is  no  suggestion  or  pretense  that  by 
any  such  acknowledgment  or  promise  as  the 
statute  requires  a  new  and  continuing  contract 
was  created,  nor  is  there  any  allegation  or  suf^- 
gestion  of  payment  of  any  portion  of  princi- 
pal; and  therefore  the  inquiry  before  the  ref- 
eree was  limited  to  the  single  question  whether 
there  had  been  any  such  payment  of  interest 
as  would  take  the  demand  out  of  the  statute. 
That  fact,  if  it  existed,  might  be  proved  in 
the  same  manner  as  before  an  acknowledgment 
or  a  new  promise  was  required  to  be  in  writing. 
The  statute  changes  neither  the  nature  nor 
effect  of  part  payment,  nor  does  it  prescribe 
any  new  rule  of  evidence  in  regard  to  it.  It 
merely  recognizes  and  continues  the  rule  as  es* 
tablished  by  the  previous  decisions  of  the 
courts.  First  Nat.  Bank  v.  Ballou,  49  N.  Y. 
155;  Harper  v.  FairUy,  53  N.  Y.  442. 

It  mav  still  be  proved  by  parol.  Cleave  v. 
Jones,  6!Exch.  578;  First  Nat.  Banky,  Ballou, 
supra. 
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There  is  no  testfmoDy  of  that  character  show- 
ing payment.  Although  the  claimant  at  once 
assumed  the  burden  of  showing  that  the  case 
was  freed  from  the  statutor^r  bar,  the  only 
proofs  of  payment  offered  by  him  were  certain 
writings  upon  the  back  of  the  note,  made  by 
himself  and  reading  as  follows: 

''Interest  paid  on  the  within  note  to  Nov.  17, 
1868.  Clarissa  Darling,  by  B.  8.  M.  Interest 
paid  on  the  within  note  to  Nov.  17,  1870.  In- 
terest paid  on  the  within  note  to  Nov.  17, 1875. 
Interest  paid  on  the  within  note  to  Nov.  17, 
1876.  Interest  paid  on  the  within  note  to  Nov. 
17,  1877.  Interest  paid  on  the  within  note  to 
Nov.  17, 1878." 

An  indorsement  or  memorandum  of  part  pay- 
ment is  held  competent  evidence  for  the  con- 
sideration of  a  Jury  as  showing  an  acknowledg- 
ment of  debt,  and  to  rebut  the  presumption  of 
its  imyment  arising  from  the  lapse  of  time. 
But  in  order  to  render  such  indorsements  ad- 
missible, it  must  appear  that  when  made  there 
was  a  pecuniary  interest  wjth  which  they  were 
at  variance. 

It  was  therefore  held  in  Boseboam  v.  BiUing- 
ton,  17  Johns.  182,  that  to  make  such  indorse- 
ment admissible  it  must  be  proven  to  have  been 
made  before  the  presumption  of  payment  at- 
tached. Nothing  less  has  been  required 
from  the  day  of  that  decision  to  the  present 
time,  and  the  case  is  decisive  in  favor  of  this 
appeal.  The  note  then  in  suit  was  dated  on 
the  9th  of  January,  1808,  payable  in  two  years. 
An  action  was  brought  upon  it  in  1817,  and  the 
Statute  of  Limitations  was  interposed  as  a  de- 
fense. 

Upon  the  trial  the  pUiintiff  offered  to  prove 
an  indorsement  on  the  note  io  his  own  hand- 
writing, dated  October  18,  1811,  acknowledg- 
ing the  receipt  of  $80,  in  part  payment  of  the 
note.  This  was  objectea  to  and  excluded. 
The  defendant  had  a  verdict  and  the  plaintiff 
brought  a  writ  of  error. 

Spencer,  Ch.  J,,  states  the  question  to  be 
"whether  an  indorsement  of  a  payment  on  a 
promissory  note,  in  the  handwriting  of  the 
payee,  without  any  other  evidence  of  the  fact 
of  payment,  ought  to  have  been  submitted  to 
the  Jury  as  proof  of  the  payment,  and  there- 
by to  take  the  case  out  of  the  operation  of  the 
Statute  of  Limitations."  And,  after  a  discus- 
sion of  the  matter  upon  principle  and  author- 
ity, says:  "An  indorsement,  therefore,  on  a 
bond  or  note,  made  by  the  oblifree  or  promisee, 
without  the  privity  of  the  debtor,  cannot  be 
admitted  as  evidence  of  payment  in  favor  of 
the  party  making  such  indorsement,  unless  it 
be  shown  that  it  was  made  at  a  time  when  its 
operation  would  be  against  the  interest  of  the 
party  making  it.  If  such  proof  be  given,  it 
would,  I  think,  be  good  evidence  for  the  con- 
sideration of  the  Jury." 

Something  more,  then,  is  needed  than  the 
indorsement  even  to  carry  the  case  to  the  Jury. 
It  must  appear  to  have  been  made  by  a  credit- 
or, and  at  a  time  when  he  had  no  motive  to 
give  a  false  credit,  and  at  least  before  the  Stat- 
ute of  Limitations  can  have  operated  {Read  v. 
Hnrd,  7  Wend.  409;  Hulbert  v.  Nichol,  20 Hun, 
469;  Briffgs  v.  Wilson,  5  DeG.  M.  &  G.  12),  and 
even  then  it  is  for  the  Jury  to  say  whether  the 
payment  was  in  fact  made;  and  they  may  in- 
quire, among  other  things,  whether  upon  the 
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whole,  the  interest  of  the  creditor  may  not  be 
promoted  rather  than  impaired  by  giving  effect 
to  the  indorsement,  and,  if  so,  reject  it  alto- 
gether. 

In  the  case  at  bar  it  is  at  this  j^int  that  tlie 
plaintiff's  case  fails.  Of  itself  neither  indorse- 
ment has  any  tendency  to  show  when  it  was 
made.  It  would  be  equally  true  whether  oo  t 
particular  17th  day  of  November,  or  at  any  other 
time.  It  recites  or  declares  a  fact,  and  is  ood- 
sistent  i^  a  narrative  of  a  past,  or  an  assertioD 
of  a  present,  act.  Each  might  have  been  made 
after  the  time  when  the  statute  had  taken 
effect.  Nor  is  there  extrinsic  proof  of  the  time 
when  the  indorsements  were  made,  nor  evidence 
of  ezplanatorv  circumstances. 

The  plaintiff,  under  an  objection  apFOundcd 
on  section  829,  and  to  which  I  shall  later  on 
refer,  says  the  note  came  into  his  possession 
as  a  part  of  the  estate  of  Clarissa  Darling,  de- 
ceased, and  that  the  indorsements  of  interests 
are  in  his  handwriting.  He  was  asked  l^  bis 
counsel,  "Were  all  the  indorsements  made  bj 
you  during  the  lifetime  of  Elizabeth  Jayoer 
The  question  was  objected  to  by  the  defend- 
ant, on  the  grounds  that  (1)  it  was  leading.  (2) 
was  a  declaration  in  his  own  favor,  and  (3)  in- 
admissible under  section  »29.  He  answered: 
"They  were." 

The  wife  of  the  plaintiff  was  a  daughter  of 
the  deceased,  and  as  such  entitled  to  a  third  of 
whatever  should  be  received  upon  the  note. 
She  testified  to  having  "seen  the  note  from  year 
to  year  since  her  mother's  death."  Asked  by 
plaintiff's  counsel,  "Have  you  been  the  writing 
on  the  back  of  this  japerf  answered  "Yes 
sir."  Again  asked,  **Did  you  see  those  writ- 
ings from  time  to  time  as  they  were  madef' 
Answered,  "Yes  sir."  Again,  "Were  they  all 
made  during  the  life  of  Elizabeth  Jaynef* 
Answered,  "Yes  sir."  Asked,  "The  money 
which  was  indorsed  as  received  on  that  note, 
did  any  of  it  go  to  you?"  Answered,  "Yc*, 
my  share."  Question,  "When  did  you  re- 
ceive the  last  money  on  it?"  Answer,  "I  don't 
remember."  She  says:  "I  know  when  the  dif- 
ferent indorsements  were  made,  only  by  tlie 
note.  The  note  tells  how  many'different  in- 
dorsements there  are  on  it.  I  have  no  knowl- 
edge of  it,  nothing  but  the  note." 

Although  greathr  aided  by  a  cross  examina- 
tion which  gave  full  opportunity  to  her  to  in- 
dulee  in  inference  and  imagination,  it  coidd 
hardly  be  said  that  she  knew  anything  of  tbe 
matter  inquired  of,  except  from  the  plaintiff, 
her  husband,  either  as  to  the  indorsements  or 
the  i-eceipt  of  money.  It  is  enough,  however, 
that  the  witness  is  silent  as  to  when  the  last  in- 
dorsement was  made.  And  that  is  reaUhr  tbe 
only  one  of  importance  in  this  inquiry.  Uii1e» 
that  was  made  within  six  years  of  the  death  of 
the  maker  of  the  note,  the  rest  are  of  no  mo- 
ment. 

But  aside  from  these  considerations,  and  in 
view  of  the  statute  (Code,  §  829)  which  pro- 
hibits "a  party  or  person  interested  in  tbe 
event"  from  testifying  in  hisown  behalf  or  inter- 
est against  the  executor  of  a  deceased  person 
concerning  a  personal  transaction  between  him- 
self and  the  testator,  the  plaintiff  was  improp- 
erly allowed  to  testify  as  to  the  length  of  time 
he  had  held  possession  of  the  note,  or  that  the 
indorsements  on  the  note  were  in  his  handwrit. 
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ing  and  made  during  the  lifetime  of  the  testa- 
trix. 

Kach  circumstance  had  a  material  hearing 
upon  the  issue,  and  each  was  important  only 
because  it  was  a  transaction  to  which  the  deced- 
ent was  a  party — to  the  first  as  acqidesdns 
in  the  continued  possession  of  the  note,  and 
thereby  permitting  an  implication  of  its  valid- 
ity, and  to  the  other  as  payor  of  the  money 
referred  to  in  the  indorsement.  Unless  that 
money  was  paid  bv  her,  or  the  indorsement 
made  with  her  implied  assent,  it  was  of  no  sig- 
nificance. 

It  was  also  error  to  allow  the  evidence  of 
Catharine,  the  wife  of  the  plaintiff.  She  was 
the  daughter  of  the  payee  of  the  note,  the  plaint- 
iff's testatrix,  and,  to  the  extent  of  one  third 


of  the  amount,  entitled  to  share  in  the  recoy  eir. 
She  was  therefore  a  person  interested  in  the 
event  of  the  proceeding.  The  same  remark 
applies  to  Mary  Bayles.  She  was  a  daughter 
of  the  payee,  a  sister  of  the  preceding  witness 
and  personally  interested  in  like  manner.  Ex- 
cept for  the  testimony  of  these  three  witnesses 
— the  plaintiff  and  the  two  daughters  of  his 
testatrix — ^there  would  have  been  no  evidence 
to  suggest  even  a  liability  upon  the  note.  No 
part  of  it  was  competent,  and,  because  of  its 
admission  and  the  other  errors  above  referred 
to,  the  judgment  of  the  court  below  should  be  re- 
wned,  and  a  new  trial  granted;  easts  to  abide 
the  event. 
All  concur  except  Earl,  J.,  not  voting 
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J.  W.  EDWARDS  et  ah 
( Ky ) 

LA  note  In  wtaleh  "the  Direetom  of  the 

Joneaville  ft  Oleneoe  Turnpike  Road  promise  to 
pay,*^  etc.,  signed  with  the  names  of  indivldaalB 
without  any  official  designation,  and  which  does 
not  show  that  the  president  of  the  company 
united  in  its  execution,  must  be  reirarded  upon 
ito  face  as  the  imdertaldnjr  of  the  parties  whose 
names  are  appended  to  it  as  oblicrors. 
2.  The  queetloii  of  IndlTidiial  or  oorpor- 
Ate  UntrtlHr  i<>  ^^  action  ajrainst  the  signeri 
of  a  note  which,  on  its  face,  must  be  regarded  as 
their  individual  undertaking,  must  be  raised  by  a 
proper  answer,  and  not  by  demurrer. 

(February  21, 1889.) 

APPEAL  \yf  plaintiff,  from  a  Judgment  of 
the  Circuit  Court  of  Owen  County,  sustain- 


j  ing  a  demurrer  to,  and  dismiasing  the  petition 
in,  an  action  upon  a  promissory  note.  Reversed, 
The  facts  suflaciently  appear  in  the  opinion 
Mr.  J*  J.  LaAdram  for  appellant 
Mr,  J.  W.  Chi*eene  for  appellees. 

Holt»  J.,  delivered  the  opinion  of  the  court. 

The  appellant,  R  McKensev,  as  the  assignee 
of  the  obligation,  seeks  to  obtain  a  personal 
judgment  upon  this  note: 

Jonesville,  Ky.,  Aug.  12,  1879. 
The  directors  of  the  Jonesville  and  Glencoe 
Turnpike  Road  promise  to  pay  to  Andrew 
Heame  two  hundred  dollars;  this  note  bearing 
ten  per  cent  until  paid.        J.  W.  Edwards, 
G.  W.  Hemdon, 
Joseph  Brock, 
J.  L.  Greene, 
Lemael  Beatty, 
John  McKcnsey. 


Nora.— Corporation;  directors  personally  liable  on 
their  contraeL 

If  persons  without  authority  undertake  to  make 
a  written  contract  for  another  they  will  be  person- 
ally liable  provided  it  contains  apt  words  to  chari^ 
tiiem  with  a  personal  undertaklnflr  after  rejecting 
expressions  descriptive  of  their  assumed  agency. 
Weaie  v.  Gove,  44  N.  H.  198;  Underhill  v.  Gibson,  2 
N.  H.  aae:  Moor  v.  Wilaon,  26  N.  H.  882. 

The  directors  of  a  joint  stock  company  are  per- 
sonally Uabie  on  a  note  made  by  them  for  the  com- 
pany, and  the  words  **  Jointly  and  severally  '*  are 
equivalent  to  Jointly  and  personally.  Healey  v. 
ator7,8Bxch.a. 

So  they  will  be  personally  liable  as  drawers  of  bills 
of  exchange  (Hicks  v.  Hinde,  9  Barb.  628;:  or  as  ac- 
ceptors of  bills  of  exchange.  Slawson  v.  Loring,  6 
Alleo.340. 

A  promlsMny  note  signed  **Independence  Iffg. 
Co.^**  and,  directly  underneath,  ''B.  I.  Brownell, 
Pres.,**  with  nothing  to  show  that  Brownell  was 
president  of  the  Independence  Manufacturing  Com- 
pany, was  held  to  bind  Brownell  personally.  Heff- 
ner  v.  Brownell,  70  Iowa,  601. 

A  promissory  note  signed  *^L.,  Treas*r  Hallowell 
Oaa  Light  Co.,"  and  saiying  "We  promise,"  is  the 
note  of  the  individual.  McClure  v.  Livermore,  8 
New  ISng.  Rep.  41,  TB  Maine,  800. 

Corporations  can  do  no  acts  except  such  as  are 
antboriaed  by  its  charter.    Swing  v.  Toledo  Bank 
k  Trust  Co.  1  West.  Bep.  84, 48  Ohio  St.  81. 
3L.R.A. 


No  person  has  the  right  to  rely  on  the  statements 
of  an  agent  of  a  corporation  concerning  his  own 
agency.  Bond  v.  R.  Co.  6  West.  Rep.  681,  62  Mich. 
648. 

The  corporation  is  not  estopped  by  statements  of 
its  agent  clothed  with  limited  statutory  powers. 
Union  School  Twp.  v.  First  Nat.  Bank,  1  West.  Rep. 
107,  note,  103  Ind.  478;  Platter  v.  Elkhart  Co.  1  West. 
Rep.  246, 108  Ind.  800. 

A  person  cannot  shield  himself  from  liability  by 
showing  that  he  acted  as  the  agent  of  another  un- 
less he  avowed  himself  such,  or  unless  the  fact  was 
known  to  him  with  whom  he  contracted.  Brock- 
way  V.  Allen,  17  Wend.  40. 

It  is  not  enough  to  aver  that  one  signed  as  agent 
or  *in  the  capacity  of  agent.*^  White  v.  Skinner, 
18  Johns.  807. 

It  should  be  averred  that  the  corporation  ap- 
pointed the  person  agent  for  the  purpose  of  doing 
the  act.    Taft  v.  Brewster,  9  Johns.  834. 

Where  the  contract  imports  on  its  face  that  per- 
sons signing  a  contract  as  agents  for  the  corpora- 
tion are  to  be  personally  bound,  they  are  personally 
liable.    Brockway  v.  Allen,  17  Wend.  40. 

The  presumption  is  that  officers  of  a  corporation 
act  within  their  powers;  and  a  draft  accepted  by 
the  treasurer  of  a  corporation  is  presumed  to  be 
properly  accepted  by  the  corporation,  in  the  ab- 
sence of  evidence  of  fraud  or  illegality.  Credit  Co. 
V.  Howe  Machine  Co.  8  New  Bug.  Rep.  661, 64  Conn. 
8S7. 


Indiana  Sufkbme  Goubt. 


Mail, 


The  petition  is  in  the  usual  form,  when  based 
upon  a  promissory  note.  A  demurrer  was  sus- 
tained to  it,  and  the  action  dismissed,  upon  the 
ground  that  the  writing  is  the  obligation  of  the 
corporation,  and  not  of  the  signers  as  indi- 
viduals. 

We  find  no  case  decided  by  this  court  where 
the  obligation  sued  upon  was  exactly  similar. 

In  the  cases  of  IVask  v.  Roberts,  1  B.  Mon. 
aOl,  and  Whitney  v.  Sudduth,  4  Met.  (Ey.)296, 
the  promise  of  the  defendants  to  pay  was  both 
joint  and  several.  The  obligations  were  clearly 
of  this  form,  and  the  cases  were  made  to  turn 
upon  this  point,  as  it  was  held  that  the  several 
promise  could  not  be  otherwise  than  personal. 

The  case  of  ToweU  v.  Dodd,  8  Bush,  581,  is 
distinguishable  from  the  one  now  before  us. 
In  that  case  the  obligation  reads  thus: 

Twelve  months  after  date,  the  preeident  and 
directors  of  the  Hustoneville  and  Bradfords- 
ville  Turnpike  Road  Company  will  pay  Leroy 
Yowell  twelve  hundred  dollars  for  value  re- 
ceived, at  six  per  cent  interest  from  date,  this 
16th  of  November,  1865.    F.  J.  Dodd,  Pres,, 
James  Yowell, 
Jas.  J.  I>rye, 
M.  P.  Drye, 
Wm.  L.  McCain. 

It  was  held  to  be  the  obligation  of  the  com- 
pany. The  differences  between  it  and  the 
writing  now  in  question  are  italicised  above. 
It  does  not  appear  that  the  president  of  the 
company  united  in  the  execution  of  this  one. 
This,  however,  mav  not  be  material.  The 
record  does  not  disclose  whether  it  is  so  or  not. 
The  word  company,  however,  does  not  appear 
in  it,  and  no  official  designation  is  annexed  to 
the  name  of  any  one  of  the  signers. 

Upon  the  other  hand,  no  personal  pronouns 
or  words  expressly  indicating  a  personal  lia- 
bility are  used.    No  action  could,  however. 


have  been  maintained  upon  it  against  the  cor- 
poration without  an  averment  of  mistake  or 
fraud  in  its  execution.  No  company  is  men- 
tioned. Upon  the  face  of  the  note  there  is  no 
one  to  sue  but  the  makers  of  it 

A  petition  founded  upon  it  against  the  corpo- 
ration would  not  have  been  sumdent,  if  drawa 
in  the  usual  form  of  one  upon  a  note.  It  woald 
have  been  necessary  to  aver  a  mistake  in  its 
execution,  and  ask  a  reformation  of  the  oblin- 
tion.  The  party  would  have  been  compelfed 
to  set  up  the  omission  as  a  mistake  in  the  draft* 
iDg  of  the  note,  and  that  by  inadvertence,  or 
for  some  other  reason,  it  did  not  show  the  real 
and  true  obligor. 

The  face  of  the  obli;^ation  does  not  show 
that  the  corporation  received  the  consideration, 
or  that  it  was  applied  to  its  benefit;  and  an  ac- 
tion could  not  be  maintained  upon  it  against 
the  corporation  without  averring,  and  proviae, 
if  denied,  that  it  was  executed  and  received  f& 
its  obligation,  and  that  by  a  mutual  mistake  in 
its  execution  this  fact  was  not  made  to  appear. 

Upon  the  face  of  the  note  the  corporation  is 
not  prima  facie  liable.  It  cannot  properly  be 
said  that  upon  its  face  it  purports  to  be'  the 
note  of  the  company.  The  "company"  does 
not  promise  to  pay  it. 

As  it  would  have  been  necessary  to  make 
these  independent  averments  to  maintain  an 
action  against  the  corporation  upon  it,  it  neces- 
sarily results  that  the  writing  must  upon  it» 
face  be  regarded  as  the  undertaking  <A  ibe 
parties  whose  names  appear  to  it  as  obligor?; 
and  the  question  of  individual  or  corporate 
liability  must  be  raised  by  a  proper  answer, 
and  not  by  demurrer.  Pa^ik  v.  White,  78  Kt. 
248. 

Judgment  reversed,  and  came  remanded,  with 
directions  to  overrule  the  demurrer,  and  for 
further  proceedings  consistent  with  this  opin- 
ion. 


INDIANA  SUPREME  COURT. 


Ex  Parte: 
John  L.  GRIFFITHS,  Reporter  of  the 
Supreme  Court. 


(....iQd.. 


.) 


1.  The  preparatton  of  tlie  syllabi  of  judicial 
decisions  is  an  essential  part  of  the  reporter*s 
work  which  the  Legrislature  cannot  compel  the 
Judges  to  perform,  especially  under  a  State  (Con- 
stitution which  provides  that  no  judge  shall  be 
allowed  to  report  decisions. 

2.  The  Supreme  Court  of  Tndlana  will 
give  Judgment  upon  the  validity  of  a 
statute  requiring  the  Judg^es  to  make 
syllabi  of  opinions  when  the  question  is  pre- 
sented upon  a  petition  of  the  reporter  of  the 
court,  since  the  question  directly  conceras  the 
rights,  powers  and  functions  of  the  court,  and  no 
other  tribunal  can  determine  it. 

(March  16, 1889.) 

PETITION  of  the  Reporter  of  the  decisions 
of  the  Supreme  Court  invoking  Judgment 
upon  the  validity  of  the  Act  of  March,  1889, 
8  L.  R.  A. 


providing  inter  alia  that  the  Supreme  Coart 
shall  prepare  syllabi  of  its  opinions.  Ad  de- 
clared inmtid, 

Messrs.  Browder  ft  Clifford  and  Joha 
L.  Oriillths  for  petitioner. 

Elliott*  Ch.  J,,  delivered  the  opinion  of  the 
court: 

The  reporter  of  the  decisions  of  this  court 
f  les  this  petition  iuvoklnff  Judgment  upon  the 
validity  of  the  Act  of  March,  1889.  Among 
other  provisions,  that  Act  contains  the  follow- 
ing: 

"Opinions  involving  no  disputed  principles 
of  law  or  equity  or  rule  of  practice,  and  do 

3uestion  except  as  to  whether  the  verdict  or 
ecision  is  sustained  by  suffident  evidence,  or 
is  contrary  to  the  evidence,  shall  be  printed  in 
brevier  type  without  analysis  or  syllabus.  The 
index  and  tables  of  cases  shall  be  subject  to  the 
supervision  and  direction  of  the  supreme  court. 
It  shall  be  the  duty  of  the  supreme  court  to 
make  a  syllabus  of  each  opinion,  except  as 
hereinbefore  provided." 
If  the  Act  assumed  to  require  the  judges  of 
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the  sapreme  ooart  to  perform  the  duties  of  the 
clerk  by  prepariD^r  entries,  or  to  diBchari2:e  the 
daties  of  the  sheriff  by  preparing  retunis  for 
him,  we  mippose  do  one  would  hesitate  to  de- 
clare it  void.  The  fact  that  the  officer  whose 
daties  the  Act  assumes  to  direct  the  judges  to 
perform  is  the  reporter,  and  not  the  clerk  or 
the  sheriff,  can  make  no  difference.  Neither 
shade  nor  semblance  of  difference  can  be  dis- 
cerned by  the  keenest  vision  between  the  cases 
instanced  by, way  of  illustration  and  the  real 
case.    The  principle  which  rules  is  this: 

Judgfes  cannot  be  required  to  perform  any 
other  than  judicial  duties.  This  is  a  rudimental 
principle  of  constitutional  law.  To  the  science 
of  jurisprudence  it  is  as  the  axiom  that  *'The 
whole  is  equal  to  all  its  parts"  is  to  the  science 
of  mathematics.  There  is  no  contrariety  of 
opinion  upon  this  subject.  There  is  no  tin^ 
of  reason  for  assertinc^  a  different  doctrine. 
We  quote  Judge  CooTey's  statement  of  the 
principle,  although  it  is  found  in  a  book  intend- 
ed for  beginners,  because  it  expresses  the  rule 
clearly  and  tersely.    This  is  his  statement: 

"Upon  judges  as  such  no  functions  can  be 
imposed  except  those  of  a  judicial  nature." 
Const.  Law,  68. 

The  authorities  upon  this  point  are  many 
and  harmonious:  HayhurrCB  Case,  2  U.  S.  2 
Dall.  409  n.  £1  L.  ed.  4861;  CT.  8,  v.  Ferreira, 
54  U.  8.  18  How.  40  n.  [14  L.  ed,  42];  State, 
Auditor,  v.  R,  Co,  6  Kan.  600;  Caae  of  Super- 
tUoT9  of  Bleciion,  114  Mass.  247;  ReeeY.  Water- 
town,  \5»  U.  8.  19  Wall.  107J:22  L.  ed.  72]; 
Heine  y.  Let>ee  Comre.  86  U.  8.  19  Wall.  666 
[22  L.  ed.  223];  Smith  v.  Strother,  68  Cal.  194, 
8  West.  Coast  Rep.  428;  Burgoyne  v.  San  Fran- 
ei$eo  Co.  5  Cal.  9;  People  v.  Nevada,  6  Cal.  148; 
HaidtnJtmrgh  v.  Kidd,  10  Cal.  402;  McLean  Co. 
Precinct  v.  DepoHt  Bank,  81  Ky.  254;  StaU  v. 
Toung,  29  Minn.  479;  Shepherd  v.  \C%ty  (W. 
ya.)4  8.  E.  Rep.  686. 

The  preparation  of  the  syllabi  iaan  essential 
part  of  the  reporter's  work.  Head  notes  may 
De  copyrighted,  but  the  opinions  of  the  court 
cannot  be.  The  syllabi  or  head  notes  may  be 
copyrighted  because  they  are  the  work  of  the 
reporter  and  not  of  the  judges.  The  work  is 
essentially  and  intr\psical]y  ministerial,  and 
therefore  cannot  be  performed  by  the  judges 
or  the  court. 

The  soundness  of  the  rule  stated  bj  Judire 
Cooley  is  beyond  controversy,  and  it  is  hardly 
necessary  to  go  further  since  it  is  conclusive 
here;  but  the  provisions  of  our  Constitution  are 
80  clear  and  decisive  that  we  cannot  forbear 
referring  to  them.  These  provisions  are  found 
in  article  7,  and  read  thus: 

"Section  5.  The  supreme  court  shall,  upon 
the  decision  of  every  case,  give  a  statement  in 
writing  of  each  question  arising  in  the  record 
of  such  case,  and  the  decision  of  the  court 
thereon. 

"Section  6.  The  General  Assembly  shall 
provide,  by  law,  for  the  speedy  publication  of 
the  decisions  of  the  supreme  court  made  under 
this  Constitution;  but  no  judge  shall  be  allowed 
to  report  such  decisions.'^ 

Thiese  provisions,  when  read  in  connection 
with  section  1  of  article  8,  distributing  the 
powers  of  govenunent,  and  section  1  of  article 
7,  lodging  the  whole  judicial  power  of  the 
State  in  the  courts,  make  it  perfectly  clear  that 
3L.aA- 


the  Legislature  cannot  impose  any  of  the  duties 
of  the  reporter  upon  the  judges  of  the  supreme 
court. 

Section  5  defines  the  duties  of  the  court,  and 
to  these  duties  the  Legislature  can  make  no  ad- 
ditions. The  last  clause  of  section  6  is  a  posi- 
tive prohibition,  and  no  judge  can,  without  an 
open  defiance  of  the  Constitution  he  has  sworn 
to  support,  take  upon  himself  the  duties  of  the 
reporter. 

The  principle  which  controls  here  has  been 
asserted  and  applied  by  this  court.  By  force 
of  this  principle  the  Act  of  1876,  concerning 
the  office  of  reporter,  was  overthrown.  Judg^ 
Buskirk,  in  speaking  of  the  decision,  says  it 
was  the  unanimous  judgment  of  the  court. 
Buskirk,  Pr.  12. 

That  learned  Judge  discusses  the  question  at 
length  and  very  clearly  proves  that  the  Legis- 
lature has  no  power  to  retquire  the  judges  to 
exercise  any  oi  the  functions  of  the  office  of 
reporter.  There  are  many  decisions  assert ine 
and  enforcing  the  general  principle  involved 
here.  It  is  indeed  everywhere  agreed  that 
constitutional  courts  are  not  subject  to  the  will 
of  the  Leirislature,  for,  as  said  in  Wright  v. 
Defrees,  8lnd.  298:  "The  powers  of  the  three 
departments  of  government  are  not  merely 
equal;  they  are  exclusive  in  respect  to  the  duties 
assigned  to  each.  They  are  absolutely  inde- 
pendent of  each  other." 

In  the  case  of  Houston  v.  WiUiame,  18  Cal. 
24,  the  court,  speaking  by  Field,  J.  (now  on^ 
of  the  Justices  of  the  Supreme  Court  of  the 
United  States),  said:  "The  truth  is,  no  such 
power  can  exist  in  the  legislative  department, 
or  be  sanctioned  by  any  court  which  has  the 
least  respect  for  its  own  dignity  and  independ- 
ence. In  its  own  sphere  of  duties  this  court 
cannot  be  trammelea  by  any  legislative  restric- 
tions. Its  constitutional  duty  is  discharged  by 
the  rendition  of  decisions." 

The  Supreme  Court  of  Arkansas,  discussing 
the  general  subject,  cites  with  approval  the  case 
of  Eoueton  v.  Williame,  and  says,  of  the  con- 
stitutional right  of  the  court,  that:  "The  le^s- 
lative  department  is  incompetent  to  touch  it." 
Vaughnv,  Harp,  49  Ark.  160. 

In  a  recent  decision  of  our  own  it  was  said: 
"It  is  true  that  the  judiciary  is  an  independent 
department  of  the  government  exclusively  in- 
vested by  the  Constitution  with  one  element  of 
sovereignty,  and  that  this  court  receives  its 
essential  and  inherent  powers,  rights  and  juris- 
diction from  the  Constitution,  and  not  from  the 
Legislature."    Smi/t/te  v.  Boswdl,  20  N.  B.  268. 

Of  the  many  other  cases  sustaining  this  doc- 
trine we  cite:  LitUe  v.  State,  90  Ind.  388,  and 
authorities  cited,  46  Am.  Rep.  224:  Sanders  v. 
Slate,  86  Ind.  818;  Shoultz  v.  MePheeters,  79 
Ind.  878;  NealU  v.  Dicks,  72  Ind.  874;  Qreen- 
ouffh  V.  Oreenough,  11  Pa.  498;  Chandler  v. 
Nash,  5  Mich.  409;  Hawkins  v.  Governor,  1 
Ark.  570;  Re  Janitor  of  Supreme  Ct.  36  Wis. 
410;  Speight  v.  People,^Sl  111.  595;  Ex-  parte 
Randolph,  2  Brock.  479. 

It  is  our  judgment  that  the  petition  brings 
before  us  these  three  questions: 

1.  Can  the  Legislature  impose  ministerial 
duties  upon  the  court? 

2.  Can  the  Legislature  add  duties  to  those 
devolved  upon  the  judges  bv  the  Constitution? 

8.  Can  the  Legislature,  in  violation  of  the 
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constitutional  inhibition,  authorize  the  judges 
to  discbarge  the  essential  duties  of  a  reporter? 
Upon  these  questions  we  express  our  judg- 
ment, and  sustain  the  petitioner's  contention; 
but  we  neither  express  nor  intimate  an  opinion 
upon  any  others,  although  others  are  dis- 
cussed. 


We  have  no  doubt  that  it  is  our  right  tod 
our  duty  to  give  judgment  upon  the  quesdau 
we  have  stated,  because  thejr  directly  coocen 
the  rights,  powers  and  functions  of  the  ooort, 
and  no  other  tribunal  can  determine  for  ui 
what  our  rights,  duties  and  functions  are  uih> 
der  the  Constitution. 


UNITED  8TA.TE8  CIRCUIT  COURT,  NORTHERN  DISTRICT  OF  IOWA. 


R.  M.  8TANBR0UGH 

V, 

Edward  COOK  et  al. 


(. 


.Fed.  Rep.. 


.) 


1.  Citlaenflhip  of  the.  State  hi  whose  court  a 
suit  is  brouff  Dt,  will  not  prevent  a  defendant  from 
removing  a  separable  controversy  therein  be- 
tween hunseif  and  plaintiff  who  is  a  oiti»'n  of 
another  State  to  a  Circuit  Court  of  the  United 
States  under  section  8  of  the  Act  of  1888. 

^.  A  rait  fbr  the  poesesoion  of  land  and  tor 
damages  to  crops  and  buildings  by  the  alleged 
owner  of  the  property,  against  one  in  possession 
and  his  lessors  who  claim  title,  and  also  against 
other  parties  claiming  title,  involves  a  separable 
controversy  between  the  plaintiff  and  the  tenant 
and  his  lessors  within  the  provisions  of  section  2 
of  the  Act  of  1888  permitting  such  suits  to  be  re- 
moved to  the  Circuit  Court  of  the  United  States 
if  the  petitioner  does  not  aver  that  defendants 
claim  title  Jointly  or  under  one  source  of  title, 
but  does  aver  that  such  other  parties  will  each 
claim  to  be  owner  In  fee  simple,  the  purpoee  of 
the  suit  being  to  settle  the  adverse  claims  of  title 
on  the  part  of  any  and  all  of  the  defendants. 


S^ 


(April  do,  1889.) 

1UIT  for  the  possession  of  real  estate  and  for 

)  damages  to  crops  and  buildinfrg.  On  mo- 
tion to  remand  to  state  court.     Overruled. 

The  case  is  fully  stated  in  the  opinion. 

MewTB,  Calwin  Yoran  and  Powers  & 
Lacy  for  plaintiff,  for  the  motion. 

Messrs,  Henderson*  Hard*  Daniels  A 
Xiesel  for  defendants. 

Sliiras»«7'.,  delivered  the  following  opinion-' 
At  the  March  Term,  1889,  of  the  District 
Court  of  Delaware  County,  Iowa,  a  petition 
was  filed  by  the  plaintiff,  R.  M.  Stanbrough, 
in  which  he  claimed  to  be  entitled  to  the  im- 
mediate possession  of  certain  real  estate  situ- 
ated in  Delaware  County,  as  the  owner  thereof 
in  fee  simple;  that  Edward  Cook  was  in  pos- 
session thereof  as  a  tenant;  that  he  had  con- 
yerted  to  his  own  use  growing  crops  on  the 
property  and  had  damaged  the  buildings;  that 
for  the  use  of  the  property  and  the  oamages 
named,  the  defendant  Cook  was  indebted  to 
plaintiff  in  the  sum  of  $1,000;  that  the  said 
Cook  has  been  in  the  occupancy  of  the  prem- 
ises since  the  15th  day  of  September,  1888, 
claiming  to  hold  the  same  as  tenant  of  one  or 
more  oi  his  codefendants. 

The  parties,  other  than  Cook,  named  as  de- 
fendants are  Susan  Daniels,  Lucy  Daniels,  and 
the  firm  of  Henderson,  Hurd,  Daniels  &  Kie- 
«el. 
^  L.  R.  A. 


The  prayer  is  for  a  judgment  awarding  the 
immediate  possession  of  the  realty  to  the  plsint- 
iff ;  and  for  $1,000  damages  against  the  de- 
fendant Cook,  the  same  to  be  binding  upoo 
such  of  the  codefendants  as  are  alleged  hy  said 
Cook  or  bj^  their  own  pleadiocs  to  te  the  land- 
lord of  said  Cook,  under  me  provisions  of 
the  Code  of  Iowa  the  petition  is  in  form  soifl- 
cient  to  enabfe  the  plaintiff  to  establish,  if  the 
facts  justify  it,  the  validity  of  his  title  against 
all  defendants,  to  obtain  an  order  and  writ  to 
put  him  into  immediate  possession  of  the  prem- 
ises and  to  a  judgment  for  damages  against  the 
defendant  Cook. 

When  the  action  was  brought,  and  at  all 
times  since  then,  the  plaintiff  was  a  citizen  of 
the  State  of  New  York,  the  defendants  Cook, 
and  Henderson,  Hurd,  Daniels  &  Eiesel  were 
and  are  citizens  of  Iowa,  and  the  defendants 
Susan  and  Lucy  Daniels  were  and  are  dtizens 
of  the  State  of  Vermont.  The  realty  consists 
of  about  234  acres  of  land  and  the  imraove- 
ments  thereon,  of  a  value  exceeding  $2,000. 

At  the  March  Term  of  the  state  court  the 
defendant  Edward  Cook  filed  a  petition  and 
bond  asking  a  removal  of  the  cause  into  this 
court.  A  transcript  of  the  record  bavin?  bees 
filed,  the  plaintiff  now  moves  for  an  orSa  re- 
manding the  case  on  the  ground  that  the  right 
of  removal  did  not  exist  in  favor  of  the  defend- 
ant Cook,  and  that  this  court  is  without  juris- 
diction. 

The  right  of  removal  is  claimed  under  the 
clause  of  section  2  of  the  Act  of  Congress  ap- 
proved August  13, 1888,  which  provides:  "And 
when  in  any  suit  mention^  in  this  section  there 
shall  be  a  controversy  which  is  wholly  betwetn 
citizens  of  different  States,  and  which  can  be 
fully  determined  as  between  them,  tiien  eittier 
one  or  more  of  the  defendants  actually  inter 
ested  in  such  controversy  may  remove  said  salt 
into  the  Circuit  Court  ox  the  United  States  for 
the  proper  district." 

The  most  important  question  presented  for 
decision  is  whether,  under  this  clause,  under 
any  circumstances,  a  removal  can  be  had  at  the 
instance  of  a  defendant  residing  in  the  State 
wherein  the  suit  is  brought. 

The  contention  on  part  of  plaintiff  is  that  the 
right  of  removal  is  restricted  to  nonresident 
defendants,  even  if  it  be  true  that  the  suit  is 
one  within  the  original  jurisdiction  of  the 
United  States  Circuit  Court  and  embradng  a 
controversy  wholly  between  citizens  of  different 
States  separable  from  the  other  issues  therein. 

Section  2  of  the  Act  defines  four  general 
classes  of  removable  cases: 

1.  Suits  of  a  civil  nature,  at  law  or  in  equitv, 
whereiu  original  jurisdiction  would  exist  m 
the  United  States  Circuit  Court  under  the  pro- 
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virions  of  section  1  of  the  Act,  by  reason  of 
tbdr  arising  voder  the  Constitution,  laws  or 
treatieB  of  the  United  States,  and  inyoMog 
«ver  $2,000,  are  removable  by  the  defendant 
or  defendants. 

2.  Suits  of  a  dyil  nature,  at  law  or  in  equity, 
wherein  original  jurisdiction  would  exist  in 
the  United  States  Circuit  Court  under  the  pro- 
Tidons  of  section  1  of  the  Act,  by  reason  of  the 
controversy  being  between  citizens  of  different 
Slates  and  involving  over  $2,000,  or  by  reason 
of  its  bein^  a  controversy  between  citizens  of 
the  same  State  claiming  lands  under  grants 
from  different  States,  or  by  reason  of  its  beinr 
a  controversy  between  citizens  of  a  State  ana 
foreign  States,  citizens  or  subjects,  and  involv- 
ing over  $2,000,  are  removable  by  the  defend- 
ant or  defendants  therein,  if  they  are  nonresi- 
dents of  the  State  wherein  suit  is  brought  in 
the  state  court. 

S.  Suits  of  a  civil  nature,  at  law  or  in  equity, 
oomine  within  the  original  jurisdiction  of  the 
United  States  Circuit  Court  for  any  of  the  rea- 
sons enumerated  in  the  two  preceding  para- 
graphs, and  which  include  a  controversy  which 
u  wholly  between  citizens  of  different  States, 
and  which  can  be  fullv  determined  as  between 
them,  are  removable  by  either  one  or  more  of 
the  defendants  actually  interested  in  such  con- 
troversy. 

4.  Suits  in  which  there  is  a  controversy  be- 
tween a  citizen  of  the  State  wherein  the  suit  is 
brought  and  a  citizen  of  another  State  may  be 
removed,  on  the  ground  of  prejudice  or  local 
influence,  by  a  defendant,  provided  he  is  a  citi- 
zen of  a  State  other  than  that  in  which  the  suit 
is  pending. 

In  the  first  clause  of  section  2,  covering  the 
first  dassification  given  above,  the  declaration 
ii  that  the  suit  may  be  removed  by  the  defend- 
ant or  defendants.  In  the  second  clause  of  the 
section  covering  the  second  classification  above 
given,  the  declaration  is  that  the  suit  may  be 
removed  by  the  defendant  or  defendants,  being 
nonresidents  of  the  State  wherein  the  suit  is 
pending. 

In  the  third  clause  of  the  section,  covering 
the  third  classification  above  given,  the  decla- 
ration is  that  any  one  or  more  of  the  defendants 
actaallv  interested  in  such  controversy  may  re 
move  the  suit. 

In  the  fourth  clause  of  the  section,  covering 
the  fourth  classification  above  given,  the  decla- 
ration is  that  any  defendant,  being  a  citizen  of 
another  State  than  that  wherein  the  suit  is 
pending,  may  remove  the  same. 

So  far  as  the  express  languai^  of  the  clauses 
is  concerned,  in  the  first  and  third  the  right  of 
removal  is  conferred  on  the  defendant;  in  the 
second  it  is  conferred  on  the  defendant  provided 
he  is  a  nonresident  of  the  State  wherein  suit  is 
pending,  which  would  include  defendants  who 
are  dtizens  of  other  States,  aliens,  foreign  sub- 
jects and  foreign  States;  and  in  tbe  fourth,  the 
right  of  removal  is  conferred  on  the  defendant 
provided  he  is  a  citizen  of  another  State. 

According  to  the  argument  of  plaintiff  the 
court  should  hold  that,  in  cases  coming  under 
the  third  classiflcation  above  given  and  the 
third  clause  of  the  section,  the  right  of  removal 
cannot  be  invoked  by  a  defendant,  unless  he  is 
a  nonresident  of  the  State  wherein  the  suit  is 
pending.  It  cannot  be  held  that  such  is  the 
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meaning  of  the  clause,  unless  the  court  inter- 
polates the  words,  '*being  a  nonresident,"  etc., 
into  the  dause  of  the  section  in  question .  In 
the  next  case,  perhaps,  the  contention  would 
be  that  the  court  should  interpolate  the  words, 
"bdog  a  citizen  of  another  State,"  in  order  to 
conform  to  the  wording  of  the  fourth  clause. 

So  also  if  the  court  should  interpolate  these 
words  in  the  third  dause,  would  not  the  like 
reasoning  require  the  interpolation  of  the  same 
words  in  the  first  clause?  Certainly  this  would 
be  disregarding  the  plain  words  or  tbe  statute 
and  adding  thereto  qualifications  and  restric- 
tions not  found  in  it,  as  it  was  passed  by  Con- 
gress. 

Each  of  the  four  clauses  in  section  2  of  the 
Act  deals  with  different  classes  of  cases,  and 
each  dause  defines  by  its  terms  by  whom  the 
right  of  removal  may  be  exercised  in  tbe  cases 
coming  within  the  purview  of  each  clause;  and 
the  court  is  not  justified  in  adding  to  any  of 
the  several  clauses  restrictions  upon  the  right 
of  removal  not  found  in  the  clause  itself,  on  the 
ground  that  thereby  the  construction  of  the 
clause  will  be  conformed  to  the  true  intent  of 
Congress. 

Such  a  line  of  argument  proceeds  upon  the 
theory  that  the  court,  aside  from  the  language 
of  the  Act,  knows  what  the  true  intent  of  Con- 
gress was  in  adopting  tbe  Act  and  tbe  several 
clauses  thereof,  and  must  therefore  add  to  the 
clauses  any  words  necessary  to  conform  the 
meaning  thereof  to  the  assumed  intent  of  Con- 
gress, upon  the  assumption  that  they  were  ac- 
cidentally omitted. 

In  construing  an  Act  of  the  character  and 
purpose  of  the  one  under  consid*  ration,  the 
court  must  hold  the  meaning  thereof  to  be  that 
which  the  Act  itself  discloses.  We  construe 
the  Act  and  the  several  clauses  thereof  to  ascer- 
tain tiie  meaning  of  Congress  and  are  not  jus- 
tified in  assuming  that  Congress  intended 
something  not  fairly  dedudble  from  the  lan- 
guage of  the  Act  itself,  as  applied  to  the  subject 
matter  it  is  dealing  with. 

It  is  dear,  beyond  question,  that  in  section  2 
of  the  Act  four  general  classes  of  removable 
cases  are  provided  for;  and  each  dause  defines 
by  whom  such  removal  may  be  had,  of  cases 
coming  within  the  language  of  the  clause.  Ac- 
cording to  the  plain  intent  and  meaning  of  the 
language  used,  cases  coming  within  the  third 
clause — that  is,  suits  involvings  separable  con- 
troversy wholly  between  dtizens  of  different 
Sta'es — are  removable  by  any  one  or  more  of 
the  defendants  actually  interested  in  such  sep- 
arable controversy. 

It  is  urged  in  argument  that  no  good  reason 
can  be  adduce(l  why  the  right  of  removal  is 
granted  in  this  dause  to  a  defendant,  whether 
a  resident  or  not  of  the  State  wherein  suit  is 
brought,  but  in  the  preceding  clause  is  con- 
ferred only  on  nonresident  defendants. 

It  is  a  suflldent  reason  for  the  court  to  say, 
Ila  9cnpta  est.  When  the  language  of  an  Act 
is  plain  and  clear,  the  court  is  bound  to  assume 
that  tbe  legislative  body  that  passed  Che  Act 
had  good  reason  for  the  enactment;  and  simply 
because  the  court  may  not  be  able  to  discover 
or  demonstrate  the  wisdom  thereof,  it  is  not 
justified  in  assuming  thai  the  Legislature  must 
have  meant  something  other  or  different  from 
that  which  appears  upon  tbe  face  of  the  statute. 
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Therefore,  as  there  are  not  found  in  the  third 
clause  of  section  2  any  words  restricting  the 
right  of  removal  to  nonresident  defendants,  and 
as  the  clause  expressly  declares  that  any  one  or 
more  of  the  defendants  interested  in  the  separa- 
ble controversy  between  citizens  of  different 
States  ma^  remove  the  suit,  it  must  be  held 
that  such  IS  the  meaning  of  the  Act;  or,  in  other 
words,  that  in  suits  otherwise  coming  within 
the  definitions  of  this  third  clause,  a  removal 
may  be  had  bv  any  one  or  more  of  the  defend- 
ants interested  in  such  separable  controversy, 
irrespective  of  the  question  of  the  residence  or 
citizenship  of  such  defendant. 

To  justify,  however,  a  removal  of  a  case  un- 
der the  third  clause  of  the  section  in  question, 
it  must  appear  among  other  things  that  there  is 
in  the  suit  a  controversy  which  is  wholly  be- 
tween citizens  of  different  States.  As  already 
stated,  the  suit  now  before  the  court  is  between 
citizens  of  different  States  and  involves  over 
$2,000;  so  that  it  is  a  suit  within  the  original 
cognizance  of  the  federal  court  according  to 
the  provisions  of  the  first  section  of  the  Act. 

Is  there  involved  therein  a  separable  contro- 
versy, wholly  between  citizens  of  different 
States,  to  which  controversy  Edward  Ckx)k  is 
a  defendant? 

The  construction  given  to  the  similar  lan- 
guage found  in  the  Act  of  1875,  in  the  various 
cases  decided  under  the  Act,  aids  us  materially 
in  construing  the  present  Act. 

To  constitute  a  separable  controversy,  "the 
case  must  be  one  capable  of  separation  into 
parts,  so  that,  in  one  of  the  parts,  a  controversy 
will  be  presented  with  citiziens  of  one  or  more 
different  States  on  one  side  and  citizens  of  other 
States  on  the  other,  which  can  be  fully  deter- 
mined without  the  presence  of  the  other  parties 
to  the  suit  as  it  has  been  begun."  Wra^er  v. 
Jennimm,  106  U.  S.  191  [27  L.  ed.  1811;  Ayres  v. 
WiswaU,  112  U.  S.  187  |28  L.  ed.  6981. 

It  \b  also  well  settled  that  if  a  plamtiff  has  a 
cause  of  action,  in  tort  or  upon  contract,  against 
jieveral  defendants  which  Is  joint,  or,  being  joint 
and  several,  is  declared  on  jointly  by  the  plaint- 
iff, the  defendants  cannot,  by  tenaering  sepa- 
rate issues  in  their  answers,  create  separable 
controversies,  so  as  to  authorize  a  removal  of 
the  cause.  Louisville  db  N,  B.  Co,  v.  /(f«,  114 
U.  S.  52  [29  L.  ed.  681;  Pirie  v.  Tf>edt,  115  U.  S. 
41  [29  L.  ed.  881];  S(loane  v.  Andffrmn,  117  U. 
S.  275  [29  L.  ed.  8991;  Fidelity  Ins.  T,  df  S,  D. 
Co.  V.  Huntington,  117  U.  S.  280  [29 L.  ed.  898;] 
Brooks  V.  Clark,  119  U.  S.  502  [30  L.  ed. 
4821. 

Under  the  doctrine  of  these  cases,  to  sustain 
the  right  of  removal  in  the  present  instance,  it 
must  appear  from  the  recora  tbat  upon  the  al- 
legations of  plaintiff's  petition  there  arises  in 
the  cause  a  controversy  capable  of  separation 
from  the  other  issues  or  questions  presented  by 
the  petition,  which  when  separated  would  tie 
between  citizens  of  different  States  and  in  which 
Edward  Cook  would  be  interested  as  a  defend- 
ant. 

To  the  petition  are  made  defendants  Susan 
Daniels,  Lucy  Daniels,  Henderson,  Hurd,  Dan- 
iels &  Eiesel  and  Edward  Cook.  The  petition 
does  not  aver  that  all  the  defendants  claim  title 
to  the  realty  jointly,  or  under  one  common 
source  of  title;  nor  does  it  aver  that  they  jointly 
converted  to  their  own  use  the  crops  growing 
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on  the  land,  or  that  they  jointly  injured  the 
buildings  for  which  the  damages  are  prayed. 

The  petition  has  been  veij  shrewdly  dnwa 
under  the  Statute  of  Iowa,  for  the  purpose  of 
settling  adverse  claims  of  title  on  part  of  any 
and  all  the  defendants. 

It  is  a  challenge  to  all  of  them  to  set  np,  esdi 
for  himself,  any  and  all  titles  they  may  hsve: 
and  the  purpose  of  the  suit  is  to  settle  in  the 
one  proceeding  all  adverse  claims  asserted  by 
any  and  all  of  the  parties. 

To  the  petition  as  drawn,  Susan  Daniels 
might  set  up  a  title  in  fee  simple  based  upon 
the  Swamp  Land  Act;  Lucy  Daniels,  a  title  in 
fee  simple  based  upon  a  grant  to  a  railroad; 
Henderson,  Hurd,  Daniels  &  Kiesel,  a  title  based 
upon  a  valid  sale  for  delinquent  taxes;  and  fid- 
ward  Cook  might  set  up  a  fee  simple  title  de- 
rived from  an  entry  upon  land  warrants;  or  be 
might  claim  to  be  a  tenant  holding  under  any 
one  of  his  codefendants  or  under  some  otfao' 
person  not  made  a  party  to  the  suit. 

The  petition  is  not  framed  fortlie  purpose  of 
narrowmg  down  the  issues  triable  Uieieon  to 
one  title  or  source  of  title,  but,  on  the  contnur. 
brings  all  the  named  parties  into  the  suit  as  de- 
fendants, for  the  purpose  of  adjudicating  every 
adverse  interest  or  claim  to  the  realty,  no  mat- 
ter how  diverse  or  antagonistic  to  each  other 
they  may  be. 

The  decisions,  therefore,  defining  the  rale 
applicable  to  suits  based  upon  joint  or  joint  and 
several  causes  of  action,  do  not  touch  a  case  of 
the  peculiar  character  now  before  the  couit, 
for  the  reason  that  the  petition  in  this  cause 
does  not  seek  to  declare  against  all  the  defend- 
ants jointly. 

That  this  was  not  the  intent  of  the  plaintiff 
is  not  only  manifest  from  the  allegations  and 
form  of  prayer  found  in  the  original  petition, 
but,  in  an  amendment  to  the  petition  filed  in 
the  state  court,  before  the  submission  of  the 
petition  for  removal  to  that  court,  it  is  averred 
that  Henderson,  Hurd,  Daniels  &  Kiesd  exe- 
cuted to  Edward  Cook  a  written  lease  of  the 
premises  in  their  own  name  and  right,  and  not 
as  the  representatives  of  either  Susan  or  Locr 
Daniels,  and  that  Edward  Cook  holds  possession 
of  the  premises  under  this  lease. 

When  the  petition  for  removal,  therefore,  was 
brought  to  the  attention  of  the  stale  ooait,  the 
record  showed  that  the  plaintiff  purposed  to 
litiffate  the  rights  of  Edward  Cook  as  a  tenant 
under  a  written  lease  executed  by  Henderson, 
Hurd,  Daniels  &  Eiesel  in  their  own  right,  and 
according  to  the  prayer  of  the  original  petition, 
proposed  to  ask  judgment  against  said  firm 
and  Edward  Cook,  declaring  such  lease  and 
the  title  it  was  based  on  to  be  invalid;  and  also 
asking  iudgment  against  said  firm  and  Cook 
for  the  |l,000,  damages  claimed  for  the  taking 
away  the  crops  ana  damaging  the  boildin|.- 
The  plaintiff  also  expressly  nenitived,  in  his 
amendment  to  the  petition,  the  idea  that  Sosan 
or  Lucy  Daniels  were  interested  in  the  particu- 
lar controversy  arising  between  plaintiff  and 
the  defendant  Cook  and  his  lessors  under  the 
written  lease  described  in  the  amendment. 

Upon  the  face,  therefore,  of  plaintiff's  own 
pleading,  he  has  made  it  clear  that  there  is  in- 
volved m  this  suit  a  controversy  between  him- 
self and  Cook  and  the  said  firm,  in  which  the 
other  defendants  are  not  interested;  and  thia 
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separable  contioyersy  is  between  citizens  of 
different  States,  and  Cook  is  a  party  defendant 
thereto. 

The  petition  for  removal  avers  that  the  said 
Susan  and  Lucy  Daniels  will  each  by  answer 
claim  to  be  the  owner  of  the  property  in  fee 
simple;  so  that  it  is  thus  made  to  appear  that 
the  salt  involves  more  than  one  controversy, 
and  that  when  separated  there  is  found  therein 
acontroversy  between  the  plaintiff  and  Hender- 


son, Hurd,  Daniels  &  Kiesel  and  Edward  Ck>ok, 
they  bein^  citizens  of  different  States. 

This  bemg  so,  then  Edward  Cook,  as  one  of 
the  defendants  to  this  separate  controversy,  had 
the  right  to  remove  the  cause  to  this  court  un- 
der the  third  clause  of  section  2  of  the  Act  of 
1888. 

Tbe  motion  to  remand  must  be  therefore 
overruled,  and 

TtU9o  ordered. 
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1-  A  lottery  'Is  a  flchenie  by  which  a  result  is 
reached  by  some  action  or  means  taken,  in  which 
result  man*8  choice  or  will  has  no  part,  and  which 
baman  reason,  f oreslffht,  sagacity  or  deslgii  can- 
not enable  him  to  know  or  determine  until  the 
flame  has  been  accomplished. 

tWbere  a  policy  dealer  receives  money 
from  another  person  who  selects  two  or  more 
numlwTS  In  proportion  to  the  amount  paid,  on 
■a  agreement  to  repay  a  sum,  the  amount  of 
which  is  to  be  determined  by  the  result  of  a 
drawing  of  numbers  in  another  State,  according 


to  the  correspondence  between  the  number 
■elected  and  those  drawn,  he  Is  guilty,  under 
Howell's  Statutes,  Mich.  I  wm,  of  settlug  up  and 
promotmg  a  lottery  for  money. 

(February  80. 1889.) 

EXCEPTIONS  to  the  Recorder's  Court  of 
Detroit,  to  review  a  judgment  convicting' 
respondent  upon  an  information  under  Howell's 
Statutes,  §  9881,  for  setting  up  and  promoting 
a  lottery  for  money.    AMrmed, 

The  case  is  stated  by  the  court. 

Mesere,  O.  X.  HL  Collier  and  John  G* 
H»wley»  for  respondent,  appellant: 

Lotteries  generally  involve  large  sums  of 
monev  or  large  prizes  of  some  kind,  and  circu- 
late their  tickets  in  large  numbers  and  in  all 


NOTB.— lottery,  cr  game  of  ehance. 

The  word  Inttery  has  no  technical  meaning.  A 
lottery  Is  nothing  more  nor  less  than  a  scheme  or 
dertoe  of  chance.  People  v.  Noelke,  94  N.  Y.  187; 
State  ▼.  WlUls,  1  New  Eng.  Rep.  664, 78  Maine,  7a 

A  game  In  which  a  price  Is  paid  for  the  chance  of 
a  priie  Is  a  lottery.  Oom.  v.  Sullivan,  6  New  Eng. 
Bep.  713, 146  Mass.  142. 

Whether  or  not  a  definitely  described  game  falls 
within  the  prohibition  of  the  statute  Is  a  question 
ofhiw.   IbUL 

A  game  In  which  a  price  Is  paid  for  a  chance  of  a 
prtae,  and  In  which  it  purports  to  be  determined  by 
chance  whether  the  one  who  has  paid  the  money 
ahoold  have  the  prise  or  nothing.  Is  a  lottery;  and 
the  opinion  of  the  jury  need  not  be  taken  thereon. 

Tbe  character  of  a  scheme,  as  a  lottery,  is  not  af- 
fected by  the  fact  that  at  the  time  of  the  sale  of  a 
ticket  therefor  no  plan  for  the  drawing  had  been 
determined  upon.  Thomas  v.  People,  60  HI.  160; 
Trout  v.  State,  10  West.  Rep.  806,  111  Ind.  409. 

Nor  Is  tbe  scheme  any  the  less  a  lottery  where  the 
rasnlt  depends  upon  the  choice  or  selection  of  the 
managers.  State  v.  Shorts,  82  N.  J.  L.  806;  Trout  v. 
State,  nsprti. 

Under  the  rule  of  construction  laid  down  in  sec- 
tion 171,  article  72;  Revised  Code,  any  device  what- 
soever by  which  money  or  any  other  thing  is  to  be 
paid  or  delivered  on  the  happening  of  any  event  or 
contingency  In  the  nature  of  a  lottery,  is  a  lottery 
ticket.  Smith  V.  State,  10  Cent.  Hep.  627, 68  Md.  168. 
Suppreuion  of. 

The  right  to  suppress  lotteries  is  governmental, 
to  be  ezerciaed  at  aU  times  by  those  in  power,  at 
their  discretion.  Boyd  v.  Alabama,  94  U.  S.  646  (24 
L.ed.9QeB). 

Forms  of  ofenae. 

The  Statute  of  ICaine  (Rev.  Stat.  chap.  128, 1 18) 
doesnot  establish  numerous  mdependent  ofTensesi  it 
estabHsbes  but  one  offense.  It  declares  '*every  lot- 
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tery,  scheme  or  device  of  chance,*^  to  be  a  nuisance. 
There  are  not  as  many  distinct  offenses  as  there  may 
be  forms  of  the  offense.  The  indictment  described 
the  means  by  which  the  defendant's  guilt  may  be 
proved.  The  same  rule  applies  as  in  indictments 
for  liquor  nuisances.  State  v.  Lang,  68  Maine,  216; 
Oom.  V.  Harris,  18  Allen,  680;  State  v.  WiUis,  1  New 
Bng.  Rep.  665, 78  Maine,  70. 

If alUna  of  etrcttlars. 

The  mailing  of  circulars  describing  a  scheme  for 
drawing  prizes  by  chance  or  by  lot,  by  which  a  city 
or  foreign  government  Induced  the  purchase  of  its 
bonds,  is  a  mailing  of  lottery  circulars,  and  as  such 
unlawful.  U.  S.  v.  Zeisler,  80  Fed.  Rep.  489. 
The  indiciment. 

As  a  general  rule,  an  indictment  or  information 
will  be  sulBcient  to  withstand  a  motion  to  quash,  if 
it  charge  the  offense  in  the  language  of  the  stat- 
ute, or  in  terms  substantially  equivalent  thereto. 
Howard  v.  State.  87  Ind.  68;  State  v.  Miller,  98  Ind. 
70:  Rltter  v.  State,  9  West.  Rep.  820,  111  Ind.  824; 
Trout  V.  State,  10  West.  Rep.  806,  111  Ind.  490;  Wat- 
son V.  State,  10  West.  Rep.  804,  111  Ind.  609. 

An  indictment  for  maintaining  a  lottery  is  good, 
although  it  does  not  disclose  the  name  of  the  pros- 
ecutor entitled  to  a  portion  of  the  penalty.  State 
V.  Willis,  1  New  Eng.  Rep.  668,  78  Maine,  70. 

An  indictment  is  not  bad  for  duplicity  in  charg- 
ing a  lottery,  scheme  or  device  of  chance,  and  that 
defendant  printed,  published  and  circulated  the 
advertisement.    IMA. 

When  the  tendency  of  the  evidence  on  the  trial 
of  such  indictment  is  to  the  effect  that  all  the  trans- 
actions testified  to  as  having  occurred  on  a  certain 
day  were  parte  of  one  continuous  setting  up  and 
promoting  a  lottery,  the  government  Is  not  re- 
quired to  elect  some  transaction  complete  in  itself, 
on  which  to  go  to  the  Jury.  Com.  v.  Sullivan,  & 
New  Eng.  Rep.  718, 146  Mass.  142. 

Infonnalion  for  seOitior  or  offering  to  aeil  lottery 
tickets. 

A    criminal    information  which    charges   the 
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parta  of  the  country.  All  classes  and  persons 
of  all  ages  are  tempted  to  invest  in  the  chances 
of  sudden  riches;  and  it  is  a  matter  of  history 
that  the  passion  for  such  investment  has  led  to 
serious  and  widespread  mischief.  No  other 
form  of  gambling  operates  as  extensively  in  its 
dealings  or  demoralizes  so  many  people.  It  is 
this  extensive  reach,  and  not  merely  speculative 

Surposes,  which  makes  lottery  gambling  so 
angerous. 

^opU  V.  :Beiay,  60  Mich.  884. 

The  fundamental  idea  of  a  lottery  is  the  dis- 
tribution of  a  fixed  number  of  prizes  by  lot. 

BandU  v.  State,  42  Tex.  680. 

Eeno  Is  not  a  lottery. 

Etlava  V.  State,  44  Ala.  406. 

Mr,  George  F.  Robison*  Prat.  Atty.  of 
Wayne  County,  for  the  People,  appellees: 

The  Setting  up  and  promoting  a  lottery  for 
money  as  charged  in  the  information  consists 
not  in  the  drawing  of  the  lots,  but  in  the  busi- 
ness of  the  disposing  and  selling  of  the  chances; 
so  it  makes  no  difference  where  the  drawing 
takes  place. 

Smith  V.  StaU,  10  Cent.  Rep.  627,  68  Md. 
168;  Com,  v.  SuUivan,  5  T^ew  JBng.  Rep.  718, 
146 Mass.  142;  Statev,  Boiktehild,  1  West  Rep. 
484.  19  Mo,  App.  187;  WUkinaon  v.  Qill,  74  N. 
Y.  68. 

Sherwood*  Ch,  J,,  delivered  the  opinion  of 
the  court: 

The  respondent  was  convicted  in  the  Record- 
er's Court  in  the  City  of  Detroit,  upon  an  in- 


formation charging  him  with  setting  up  and 
promotinff  a  lottery  for  mone^. 

The  inu>rmation  against  him  is  filed  under 
section  9881,  Howell^  Statutes,  and  is  as  fol- 
lows: 

The  Becordert^  Court  of  the  COy  of  DetroiL 

In  thenams^  th£  People  of  the  State  ef  MiA- 
igan,  <3eorge  F.  Robison,  Prosecuting  Attor- 
ney in  and  for  the  said  County  of  Wayne,  who 
prosecutes  for  and  on  behalf  of  the  People  of 
said  State  in  said  court,  comes  now  here  in  said 
court,  in  the  July  Term  thereof,  A.  D.  1888. 
and  gives  the  said  court  here  to  understand  snd 
be  informed  that  William  O.  Elliott  and  Frank 
F.  Johannes,  late  of  said  City  of  Detroit,  here 
tofore,  to  wit:  on  the  second  day  of  June,  la 
A.  D.  1888,  at  the  said  City  of  Detroit,  b  the 
county  aforesaid,  unlawfully  did  set  op  and 
promote  a  lottery  for  money,  contrary  to  the 
form  of  the  statute  in  such  case  made  and  pro- 
vided, and  against  the  peace  and  dignity  of  the 
People  of  the  State  of  Michigan. 

George  F.  Robison,  Prosecuting  Attorney. 

Respondent  pleaded  not  guilty. 

Upon  the  trial,  the  People  gave  evidence 
tending  to  show  that  the  respondent  kept  an 
office  in  Detroit,  on  the  second  day  of  June. 
1888,  where  he  acted  as  a  policy  dealer.  That 
the  business  he  carried  on  was  cdled  poliqf,  and 
was  conducted  by  him  as  follows: 

There  is,  in  Kentucky,  a  lottery  in  which 
every  day  there  are  thirteen  numbers  drawn  bj 
lot  out  of  seventy-eight.    These  numbers  stb 


**wronirfui  and  unlawf  ul  sale  of  a  certain  share  or 
shares  In  a  oertain  lottery  and  device  In  the  nature 
of  a  lottery,  known  as  the  ^^Louislana  State  Lot- 
tery**—to  sufficient.  State  v.  Kaub,  1  West.  Bep. 
411, 19  Mo.  App.  149. 

Such  an  information  is  sufficiently  verified  ^*up- 
on  information  and  belier*  of  the  affiant.   Ibid, 

An  information  which  ohar^red  that  on,  etc.,  at, 
etc.,  appellant  unlawfully  sold  to  a  person  named, 
for  a  specific  sum  of  money  then  and  there  paid, 
"one  share,  chance,  and  opportunity  to  draw  in  a 
oertain  lottery,  scheme,  and  gift  enterprise,"  for 
the  division  of  certain  sums  of  lawful  money,  to 
be  determined  by  some  chance  and  lot,  etc.,  sub- 
stantially states  the  oflTeose  in  the  langruage  of 
Bevised  Statutes  1881,  I  2077,  with  sufficient  cer- 
tainty. Trout  V.  State,  10  Wesc  Rep.  808,  lU  Ind. 
489;  Watson  v.  State.  10  West  Rep.  804,  HI  Ind.  608. 

The  sale  of  ^^olides"  entitling  the  purchaser  to 
receive  money  on  the  drawing  of  numbers  in  a  lot- 
tery is  the  sale  of  a  lottery  ticket.  Smith  v.  State. 
10  Gent.  Rep.  fiS7,  08  Md.  108.  ■ 

An  offer  to  sell,  and  actually  selling,  a  lottery 
ticket,  is  but  one  offense.  Com.  v.  Tobias,  1  New 
Bng.  Rep.  506, 141  Mass.  129. 

Enidtfnce  to  nuiUiin  the  information. 

When  the  lottery  ticket  set  out  in  an  indictment 
does  not  appear  on  its  face  to  be  a  ticket,  it  may 
be  averrbd  and  proved  as  such.  State  v.  Willis,  1 
New  Eng.  Rep.  068,  78  Maine,  70. 

Evidence  of  the  sale  Of  pieces  of  paper  known  as 
**policies,"  which  entitled  the  purchaser  to  receive 
money  on  the  happening  of  certain  contingency 
dependent  upon  the  drawing  of  numbers  in  a  lot- 
tery, is  admissible  under  an  indictment  charging 
the  sale  of  a  lottery  ticket.  Smith  v.  State,  10  Gent. 
Rep.  627, 68  Md.  168. 

Evidence  that  the  defendant  sold  a  slip  of  paper 
bearing  certain  numbers  which  represented  the  pur- 
chaser^ title  to  a  prize  which  might  be  drawn  by 
such  numbers  in  a  lottery,  or  game  of  chance  in 
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the  nature  of  a  lottery,  then  intended  to  be  drawn. 
Is  sufficient  to  sustain  a  conviction.  State  v.  Roths- 
child, 1  West.  Rep.  484, 19  Mo.  App.  187. 

Where  a  warrant  was  regularly  issued  by  a  Jv- 
tice  of  the  peace,  and  directed  the  officer  execut- 
ing it  to  make  immediate  search  of  the  penoa  of 
the  plaintiff  for  lottery  tickets,  and  If  they  were 
found,  to  bring  them  before  him,  and  the  officer 
after  searching  the  person  of  the  plaintiS,  dli- 
covered  in  the  room  where  the  search  was  made  a 
package  of  such  tickets,  belonging  to  the  plaintiff 
and  in  his  possession,  but  not  on  his  person,  and 
carried  them  away  for  the  purpose  of  u^faig  thsm 
as  evidence  against  him  in  a  future  proseoutlCD— 
the  action  of  the  officer  was  proper,  and  authorised 
by  the  warrant.    Ck>llins  v.  Lean,  68  OaL  284. 

After  the  tickets  were  no  longer  required  as  evi- 
dence, refusal  to  return  them  is  authorlaed  by  the 
GonstitutiOD,  article  4,  I  26,  and  by  Penal  Code. 
M  819-821,  and  by  Order  No.  1687  of  the  Boaid  of 
Supervisors  of  the  Oity  and  County  of  San  Fnn- 
clsco.   ibid. 

BubVicaHon  of  noCfoe  of  loUery  scftane. 

An  indictment  for  inserting  an  advertlsment  of  a 
lottery  in  a  newspaper  published  in  another  Slate, 
but  circulated  in  this  State,  is  bad  unless  It  areES 
that  defendant  was  concerned  in  the  oirculatioD  In 
this  State.  State  v.  Willis,  1  New  Eng.  Rep.  688,  78 
Maine,  70. 

Publishing  advertisements  promising  presenti  of 
different  values  in  return  for  subscriptions  to  a 
newspaper,  to  be  determined  by  drawing  of  nunr 
bers  given  to  subscribers,  is  indictable  as  a  Jottay* 
JWd. 

Simply  publishing  in  a  newspaper,  as  an  item  of 
news,  that  the  LouisiaDa  State  Lottcary  had  a  draw- 
ing on  the  fltst  of  last  month,  or  would  have  a 
drawing  on  the  first  of  next  month,  would  notsidK 
Ject  the  publisher  to  the  punishment  prescribed  ty 
statute.    State  v.  Kaub,  6  West.  Rep.  667, 90Mow  IX 
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drawn  to  determine  the  right  to  prizes  in  the 
Eentacky  lottery,  in  which  the  prizes  range  in 
value  from  $80  to  $4,000.  When  the  numbers 
drawn  in  Kentacky  are  made  public,  they  are 
tele^pbed  to  the  respondent  at  Detroit,  who 
UKS  tbem  as  a  basis  for  his  dealing. 

Persons  who  wish  to  play  policy,  as  he  calls 
it,  pay  the  respondent  a  sum  of  money  usuidly 
from  five  to  fifty  cents,  and  at  the  same  time 
select  two,  three  or  four  numbers  from  one  to 
seyenty-eight.  If  the  player  selects  two  num- 
ben  it  is  billed  a  saddle.  If  he  selects  three  it 
is  called  a  gig.  If  he  selects  four  it  is  called  a 
bone.  If  sdl  the  numbers  selected  by  the 
player  come  out  in  the  drawing  he  wins  a  cer- 
tain amount  from  the  policy  dealer.  In  the 
case  of  a  gig,  or  three  numbers,  if  the  player 
wins  he  receiyes  $10  for  five  cents.  In  the 
case  of  a  saddle  the  odds  are  proportionately 
less,  in  the  case  of  a  horse  proportionately 
greater. 

The  respondent  requested  the  court  to  in- 
stmct  the  jury  as  follows: 

1.  If  the  jury  find  that  the  facts  in  this  case 
do  not  show  that  the  defendant,  William  Elliott, 
did  any  act  to  promote  within  this  State  any 
lottery  or  gift  enterprise  for  money  or  in  any 
way  was  concerned  in  the  setting  up,  managing 
or  drawing  of  any  such  lottery  or  gift  enter- 
prise, or  did  in  amr  house,  shop  or  buildinff 
owned  or  occupied  by  him  or  under  his  control 
knowingly  permit  the  setting  up,  managing  or 
drawing  of  any  such  lottery  or  gift  enterprise 
or  the  Mile  of  any  lottery  ticket  or  share  of  a 
ticket  or  other  device  purporting  or  intending 
to  entitle  the  holder  or  bearer  to  any  prize  or 
pft  or  interest  in  any  prize  or  gift  to  be  drawn 
m  any  such  lottery  or  gift  enterprise,  then  their 
▼erdict  must  be  of  not  guilty. 

2.  If  the  jury  shall  find  as  a  matter  of  fact 
that  the  defendant,  William  Elliott,  committed 
DO  act  which  tended  towards  maintaining  or 
promoting  the  business  of  a  lottery  or  gift  en- 
terprise for  money  or  disposing  of  money  in 
the  State  of  Michigan,  their  yermct  must  be  not 
guilty. 

8.  The  evidence  in  this  case  shows  that  Will- 
ism  Elliott,  the  defendant,  did  maintain  and 
take  part  in  a  game  called  policy ,  which  con- 
sisted in  betting  that  certain  numbers  drawn 
oat  of  the  lottery  wheel  in  foreign  States  would 
be  the  winning  numbers,  and  that  he  was  in 
no  wise  connected  with  the  maintaining  or  pro- 
moting of  those  lotteries  in  said  foreign  States, 
and  that  said  lotteir  enterprises  or  schemes 
were  not  maintained  or  promoted  by  said  de- 
fendant, in  this  State  or  in  any  other  State; 
and  while  he  may  be  guilty  of  keeping  an  un- 
lawfol  place  for  gambling  he  is  not  guilty  of 
the  offense  char^^  in  the  information  in  this 
case;  and  therefore  I  charge  you  to  find  a  ver- 
dict of  not  guilty. 

4.  A  lottery  is  a  scheme  whereby  large  num- 
bers of  persons  are  enticed  into  the  purchasing 
tickets  for  the  distribution  of  prizes,  in  money 
or  property,  upon  some  sort  of  drawing  or 
aDotment  by  chance:  and  the  lotteries  gener- 
ally involve  large  sums  of  money  or  large  prizes 
of  some  kind  and  circulate  their  tickets  in 
large  numbers  and  in  all  parts  of  the  country 
—such  tickets  being  written  or  printed  or  some 
equivalent  device  securing  shares  in  a  distri 
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bution  of  prizes.  Now  the  evidence  in  this  case 
does  not  show  that  the  defendant,  William  El- 
liott, committed  any  act  which  tends  towards 
maintaining  or  promoting  business  of  a  lottery 
or  gift  enterprise  for  money  or  disposing  of 
money  or  property;  and  therefore  your  verdict 
must  DC  not  guilty. 

The  court  refused  to  give  these  instructions 
and  respondent's  counsel  excepted,  but  did 
charge  the  jury  if  they  were  satisfied  beyond  a 
reasonable  doubt  of  the  truth  of  the  testimony 
given  by  the  prosecution  they  would  be  war- 
ranted in  finding  the  respondent  guilty. 

The  court  was  justified  in  remsing  to  give 
the  respondent's  requests,  and  we  see  nothing 
improper  in  the  instruction  given.  The  testi- 
mony, which  was  very  brief,  was  not  contro- 
verted, and  the  facts  make  out  a  case  under  the 
statute. 

A  lottery  is  a  scheme  by  which  a  result  is 
reached,  by  some  action  or  means  taken,  and 
in  which  result  man's  choice  or  will  has  no 
part;  nor  can  human  reason,  foresight,  sagac- 
ity or  design  enable  him  to  know  or  determine 
such  result  until  the  same  has  been  accom- 
plished. 

It  was  the  obtaining  of  money  or  property 
by  such  means,  as  our  statute  was  intended 
to  prevent  and  punisb;  and  I  think  the  case 
before  us  falls  clearly  within  the  statute. 

If  the  respondent  had  drawn  the  thirteen 
numbers  from  the  seventy-eight  at  his  place  of 
business  in  Detroit,  there  could  be  no  doubt 
but  that  the  scheme  would  have  been  regarded 
as  a  lottery  and  within  the  terms  of  the  statute. 

It  is  difficult  to  see  why  the  selecting  and 
selling  three  or  more  of  the  thirteen  numbers 
woula  not  be  equally  within  the  statute,  if  they 
were  to  draw  the  prizes,  if  it  was  not  necessary 
for  the  drawing  to  be  done  within  the  State  to 
constitute  the  ofFense;  and  this  I  think  was  un- 
necessary.    How.  Stat.  §  9885. 

It  is  not  the  drawing  of  the  lots,  but  the  dis- 
posing and  selling  of  the  chances,  that  brings 
the  case  within  the  statute.  It  is  promoting 
the  lottery  for  money  by  paying  the  money  for 
the  chances  of  receiving  more.  It  is  of  little 
consequence  where  the  drawing  takes  place. 

These  views  to  some  extent  will  be  found 
supported  in  the  following  authorities  :  Com, 
V.  SuUivan,  5  New  Eng.  Rep.  718, 146  Mass. 
143;  Oim.  v.  Wright,  187  Mass.  250;  Wilkinr- 
iOfiY.  OiU,  74  N.  Y.  68;  State  v.  LaoeU,  89  N. 
J.  L.  468;  Com.  v.  Thacher,  97  Mass.  688;  8taU 
V.  Clarke,  88  N.  H.  829,  886;  HuU  v.  Buggies, 
56  N.  Y.  424. 427;  BandU  v.  StaU,  42  Tex.  580; 
Smith  V.  State,  10  Cent.  Rep.  627,  68  Md.  168. 

It  is  thought  by  counsel  for  defendant  that 
this  case  is  ruled  by  People  v.  BeiUy,  60  Mich. 
884. 

That  case,  however,  is  different.  There  the 
contingency  was  one  upon  which  the  parties 
interested  could  exercise  their  reason  and  judg- 
ment under  an  agreement  upon  which  the  mon- 
ey was  paid  and  was  in  its  nature  executory. 

In  this  case  the  "money  was  paid  when  the 
chance  was  obtained,  and  there  was  no  oppor- 
tunity for  exercising  the  reason  or  judgment  or 
any  other  faculty  of  the  mind;  and  hence  the 
lottery. 

The  judgment  must  he  affirmed. 

The  other  Justices  concurred. 


406 


Alabama  Supreme  Coubt. 


ALABAMA  SUPREME  COURT. 


Pre.. 


George  HAROLD  et  al,,  AppU., 

V. 

S.  A.  JOKES  €t  ah 


(- 


L....) 


1.  The  owner  of  logpi  haTinfif  the  rl^ht  to 
erect  and  extend  a  boom  in  a  stream  that 

has  been  by  statute  deolared  a  public  hlirhway  for 
floating  and  rafting  logs,  who  exercises  due  care 
and  diligence  to  prevent  the  formation  of  jams, 
and,  in  case  a  Jam  is  formed,  to  remove  It  within 
a  reasonable  time,  is  not  liable  for  damages  sus- 
tained by  another  person,  who  is  delayed  tn  raft- 
ing other  logs  in  consequenoe  of  the  obstruction 
of  the  stream  by  such  a  Jam. 
^  A  person  'vrho*  knowin^f  of  the  obstmo- 
tlon  of  a  stream  by  a  Jam  of  logs,  drives  his 
rafts  upon  them  without  allowing  the  owners 
time  to  remove  them,  is  guilty  of  contributory 
negligence  which  will  defeat  a  recovery  for  dam- 
ages sustained  by  the  loss  of  his  timber  In  at- 
tempting to  pass  the  obstruction. 

(February  4, 1889.) 

APPEAL  by  defendants,  from  a  judgment  of 
the  Circuit  Court  of  Escambia  County  in 
favor  of  plaintiffs  in  an  action  to  recover  dam- 
ages alleged  to  have  resulted  from  defendant's 
omtnicting  the  navigation  of  a  stream.  Re- 
aerud. 


At  the  trial  the  defendants  asked  the  oomt 
to  instruct  the  jury,  inter  alia,  as  follows: 

"  The  court  charges  the  jury  that  the  defend- 
ants bad  a  reasonable  time  in  which  to  remove 
any  obstruction  caused  by  their  reasonable  and 
proper  use  of  the  stream;  and  if  the  pUiotilb 
negligently  ran  into  said  obstructions,  with- 
out ^vine  time  for  defendants  to  remove  tbem, 
and  thereby  suffered  loss  or  injury,  they  can- 
not recover,  because  of  their  own  contribatoiy 
negli^nce/' 

This  request  was  refused  by  the  court 

Further  facts  appear  in  the  opinion. 

Mesirs.  M.  A.  Rabb,  6.  R.  Famhaa 
and  John  Gamble  for  appellants. 

No  counsel  appeared  for  appellees. 

Clopton*  J,,  delivered  the  opinion  of  the 
court: 

The  plaintiffs  and  defendants  were  eopged 
in  the  business  of  floating  and  rafting  timber 
over  the  waters  of  the  ^pulga  Creek,  to  tbe 
Conecuh  River,  and  thence  to  Ferry  Pftss,  FIs., 
which  was  the  place  of  market.  When  tbe 
water  in  the  creek  was  at  low  stage,  thetimba 
was  prepared  and  placed  in  booms  for  safe 
keeping  and  preservation,  until  the  water  was 
in  condition  fit  for  floating.  Plaintiff's  boom 
was  above  tbe  boom  of  defendants. 

Tbe  defendants  had  several  thousand  pieces  of 
timber  in  the  creek,  which  had  jammed,  or,  as 


NovB.— iVaiHfipahle  ztrtcam  defined. 

A  river  capable  of  floating  to  market  the  products 
of  the  country,  and  upon  which  boats,  barges,  rafts 
or  logs  may  be  borne,  is  a  navigable  stream,  both  in 
fact  and  in  law.  The  criterion  of  navigability  is  the 
use  to  which  the  stream  may  be  put.  The  Montello, 
87U.8.a)Wall.48OiaeL.ed.801^;  Rhodes  v.  Otis,  88 
Ala.  578;  Wadsworth  v.  Smith,  U  Maine,  278;  Treat 
V.  Lord,  42  Maine,  562;  Moore  v.  Sanbome,  3  Mich. 
S19;  Thunder  Bay  River  Booming  Go.  v.  Speechly, 
ai  Mich.  886;  Davis  v.  Winslow,  51  Maine,  864, 81  Am. 
Dea568. 

The  public  has  a  right  of  passage  over  all  freSh 
water  streams  which  are  by  nature  susceptible  of 
general  use;  and  those  rivets  are  public  and  navi- 
gable in  law  which  are  navigable  in  fact.  Hale,  De 
Jure  Maris,  chaps.  2, 8;  Williams  v.  Wilcox,  8  Ad.  ft 
EL  814, 888;  Barney  v.  Keokuk,  94  U.  S.  842  (24  L.  ed. 
224);  Pound  v.  Turck,  96  U.  8. 450  (24  L.  ed.  5SSj;  The 
Daniel  Ball,  77  U.  8. 10  WalL  567  a9  L.  ed.  999);  The 
Montello,  eupra;  Garter  v.  Thurston,  68  N.  H.  108; 
Brown  v.  Ghadboume,  81  Maine,  9;  Moor  v.  Veazie, 
82  Maine,  848:  Spring  v.  RusseU,  7  Greenl.  278,  290; 
Wadsworth  v.  Smith,  11  Maine,  278;  Thompson  v. 
Androsoogghi  River  Go.  54  N.  H.  546, 58  N.  H.  106; 
Adams  v.  Pease,  2  Gonn.  481;  Ingraham  v. Wilkinson, 
4  Pick.  268;  Gom.  v.  Ghapin,  5  Pick.  199;  Avery  v. 
Pox,  1  Abb.  U.  8.  246;  Palmer  v.  Mulligan,  8  Gaines, 
807;  People  v.  Piatt,  17  Johns.  196,211;  Hooker  v. 
Gummlngs,  20  Johns.  90;  Ganal  Gomrs.  v.  People,  5 
Wend.  428;  Morgan  v.  King,  86  N.  Y.  454,  80  Barb.  9, 
18  Barb.  277;  Munson  v.  Hungerford,  6  Barb.  265; 
Rowe  V.  Titus,  1  Allen  (N.  B.)  886;  Bsson  v.  McMaster, 
1  Kerr  (K.  B.)  601;  Boissonnault  v.  Oliv,  Stuart  (Low. 
Gan.)  565;  Moore  v.  Sanbome,  2  Mich.  519;  Lorman 
V.  Benson,  8  Mich.  18;  Rhodes  v.  Otis,  88  Ala.  578, 
596;  Gox  v.  State,  8  Blackf.  196;  Weise  v.  Smith,  8 
Oieg.  445,  448;  Healy  v.  Ghicago  &  J.  R.  Go.  2  111. 
App.  486:  People  v.  St.  Louis,  10  lU.  851;  Godfrey  v. 
Alton^  12  IIL  29;  Memphis  v.  Overton,  8  Terg.  889; 
Elder  v.  Burrus,  6  Humph.  868;  Stuart  v.  Glark,  2 
8L.RA. 


Swan,  15;  Sigler  v.  State,  7  Baxt.  493;  Yates  v.  Judd, 
18  Wis.  118;  Hicokok  v.  Hine,  23  Ohio  St.  SB;  Sel- 
man  v.  Wolfe,  27  Tex.  68;  Gould,  Waters,  p.ll& 

Ecuement^  and  publie  right  to  vat  of. 

When  a  stream  is  in  its  nature  capable  of  belnf 
used  for  the  purposes  of  commerce,  for  the  floatinr 
of  vessels,  boats,  rafts  or  logs,  then  the  easement 
exists,  leaving  to  the  owners  of  the  bed  all  otber 
modes  of  use  not  ioconsistent  with  it.  Brown  t. 
Ghadboume,  81  Maine,  9,  21.  See  also  Garter  r. 
Thurston,  58  N.  H.  104,  106;  Tyrrell  v.  Lookhait,  S 
Blackf.  186;  Brubaker  v.  Paul,  7  Dana,  428;  Stater. 
Thompson,  2  Strobh.  L.  12;  Hubbard  v.  Bell,  64  HL 
110;  Ellis  V.  Garey,  80  Ala.  725;  Rhodes  v.  Otta,  88 
Ala.  578;  Petersv.  N.  O.M.&G.R.O0.  fi«Ala.89; 
Gould,  Waters,  p.  114. 

If  a  fresh  water  stream  is  capable  of  serving  aa 
important  public  use  as  a  channel  of  oommeroe,  it 
should  be  considered  public;  if  only  a  brook,  al- 
though It  may  serve  to  float  down  sa  wlogs  for  a  few 
days  during  a  freshet,  it  is  not  therefore  a  public 
highway.  Whether  it  is  the  one  or  the  other  de- 
pends upon  its  capacity,  extent  and  importaooe. 
Haines  v.  Welch,  14  Oreg.  819. 

The  public  right  to  the  use  of  rivers  for  transpor- 
tation purposes  exists  upon  all  streams  which,  tn 
their  natural  state,  have  capacity  for  floatage,  irre- 
spective of  custom  or  the  fact  of  actual  public  use, 
or  the  extent  of  such  use.  Moore  v.  8anlK>me,  t 
Mich.  519;  Brown  v.  Ghadboume,  81  Maine,  9;  Davia 
V.  Winslow,  51  Maine,  264,  81  Am.  Deo.  684. 

As  the  right  of  navigation  extends  to  all  waten 
which  have  a  natural  capacity  for  such  use,  there  ia 
a  general  presumption  of  an  easement.  Phear, 
Rights  of  Water,  16,  note. 

Private  strcama  not  pubJie  hiffitwayiL 

Private  streams  cannot  be  treated  as  public  high- 

ways  for  the  floatage  of  logs  not  cut  near  their 

banks.    Koopman  v.  Blodgett  (Mich.)  14  West.  Sep* 

909. 
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the  witnesses  designate  it,  had  formed ' '  jacks. " 

Early  in  Jaly,  1887,  the  plaintiffs  b^n  to 
nft  their  timber,  there  being  a  rise  of  the  water 
in  the  creek,  and  were  delayed  in  reaching  the 
point  of  destination  by  reason  of  the  jams, 
which  had  to  be  broken.  They  claim  that  they 
were  put  to  ezi^ense  in  breaking  the  ^'jacks,^' 
and  that  the  price  of  timber  declined  during' 
the  delay,  whereby  they  suffered  damages,  to 
lecoTer  which  they  bring  this  action. 

The  gravamen  of  the  action  is  that  the  de- 
fendants obstructed  the  creek  by  the  jams,  and 
kept  and  'continued  the  obstruction,  whereby 
its  savigation  was  destroyed  for  an  unreason- 
able time. 

At  the  request  of  the  plaintiffs,  the  court 
efaarged  the  inry  *'  that  due  diligence  means 
enoagli  hands  to  constitute  force  enough  to 
break  the  jacks,  if  they  were  formed,"  and  re- 
fused to  instruct  the  jury,  as  requested  by  de- 
fendants, that  the  law  only  required  reasonable 
diligence  to  prevent  the  formation  of  "  jacks," 
or  to  break  or  remove  them  when  formed; 
"and  if  the  evidence  shows  that  defendants  ex- 
ercised reasonable  and  due  diligence  to  prevent 
their  formation,  or  to  remove  or  break  them 
after  they  were  formed,  then  they  are  not  guilty 
of  obstructing  the  stream  so  as  to  render  them 
liable  for  damages  in  this  action." 

By  an  Act  of  the  General  Assembly,  ap- 
proved April  19.  1873,  Sepulga  Creek  and  other 
I      streams  in  the  Counties  of  Conecuh  and  Es- 
eambia  "  were  made,  constituted,  and  declared 
to  be  public  highways  for  aU  the  purposes  of 


floating  and  rafting  lumber,  logs  and  timber 
upon  their  waters.'^    Acta  1872-78.  p.  185. 

The  right  to  use  watercourses  as  highways, 
and  the  right  to  use  highways  upon  land,  are 
analogous,  and  depend  on  the  same  general 
principles.  The  general  rule  is  not  controvert- 
ed that  an  individual  may  maintain  an  action 
to  recover  damages,  who  has  suffered  special 
injury  in  consequence  of  obstructions  to  a  high- 
way, whether  upon  land  or  water,  which  con- 
stitute public  nuisances.  Any  and  all  of  the 
public  have  an  equal  right  to  the  reasonable  use 
of  a  highway,  but  the  enjoyment  by  one  neces- 
sarily interferes  to  some  extent,  for  the  time  be- 
in^,  with  its  free  and  unimpeded  use  by  others. 

No  precise  definition  oi  what  constitutes  a 
reasonable  use,  adapted  to  all  cases,  can  be  laid 
down.  Whether  or  not  any  particular  use  is 
reasonable  depends  on  the  character  of  the  high- 
way, its  location  and  purposes,  and  the  neces- 
sity, extent  and  duration  of  the  use,  under  all 
the  attendant  and  surrounding  circumstances. 
The  general  limitations  upon  the  use  are  that 
when  it  constitutes  an  obstruction  to  the  high- 
way, it  must  be  of  a  partial  and  temporary 
character,  justified  by  necessi^  and  conven- 
ience, and  in  the  ordinary  ana  contemplated 
use  of  the  highway.  It  must  not  be  incompat- 
ible wiUi  the  reasonable  free  use  of  others,  who 
may  have  occasion  to  travel  or  transport  over 
it;  and  the  obstruction  must  not  be  continued 
longer  than  thecontinanoeof  the  necessity,  and 
a  reasonable  time  for  its  removal. 

On  this  principle,  a  builder  may  place  the 


I  Parties  who  rely  on  mere  floata^re  rights  la  a 

i  fitreaiD  cannot  add  tx>  the  burdens  laid  on  riparian 

I  proprietOTg  by  creating  an  easement  by  drawing 

I  water  from  lakes  and  from  a  pond  into  the  stream, 

I  so  88  to  extend  the  period  In  which  logs  may  be 

I  Hoated.   Koopman  v.  Blodgett,  supra. 

!  The  right  of  navigation  in  a  private  fresh  water 

I  river,  though  nominally  an  easement,  is  not.  like 

;  ^her  easements,   an  incorporeal  hereditament  or 

r  ml  estate.   Barnard  v.  Hinkley,  10  Mich.  458. 

Obatruetiim  of  navigcMe  streams. 

I  A  boom  built  in  Lake  Superior  by  a  riparian 
I  owner,  for  the  storage  of  logs,  is  a  nuisance  if  it  ob- 
stiiicts  navigation  or  interferes  with  the  use  of  a 
I  dock  boilt  by  another  riparian  owner  in  aid  of  nav- 
I       Igation.   Union  Mill  Ck>.  V.  Shores.  60  Wis.  476. 

The  Revised  Statutes,  1 1506,  imposing  a  penalty 
for  the  obstruction  of  a  navigable  river,  does  not 
apply  to  the  works  of  a  boom  company  whose  char- 
ter gives  it  the  right  to  detain  and  assort  running 
logs,  when  such  works  are  located  at  a  point  where 
therlyer  is  not  navigable  in  fact  except  for  the 
floating  or  driving  of  loose  logs.  Edwards  v.  Wau- 
ttu  Boom  Co.  67  Wis.  468. 

MooHng  logs  and  rafts  not  a  nuisance. 

Logs  and  rafts,  floated  down  a  stream,  may  be 
moored  for  a  reasonable  time  to  the  shore  for  the 
purpose  of  making  up  logs  into  rafts,  or  for  break- 
ing up  the  rafts,  or  to  enable  the  owners  to  sell 
tiiem.  Hayward  v.  Knapp,  23  Minn.  480;  Davis  v. 
Wlmlow,  51  Maine,  264;  Weise  v.  Smith,  8  Oiog.  445; 
Brown  y.  Kentfield,  50  GaL  120;  Dalrymple  v.  Mead, 
1  Grwit,  Cas.  IW;  Gould,  Waters,  p.  178. 

The  reasonableness  of  the  time,  place  and  man- 
ner of  the  mooring  under  the  rules  is  a  question  of 
tux  for  the  jury.  Original  Hartlepool  Collieries 
Co.  r.  Gibb,  L.  R.  6  Ch.  Div.  718, 722. 

The  privilege  of  stopping  upon  the  water  is  prao- 
ticsllj  the  same  as  in  the  case  of  a  carriage  upon  a 


road.  Original  Hartlepool  CoUieriee  Co.  r.  Glbb,  L. 
R.  5.  Ch.  Div.  718;  Sherlock  v.  Bainbridge,  41  Ind. 
89;  Rex  v.  Cross,  8  Camp.  SS84;  Cary  v.  Daniels,  8  Met. 
478;  State  v.  Thompson,  2  Strobh.  L.  12;  Sawyer  v. 
Eastern  Steamboat  Co.  46  Maine,  400;  People  v.  Hor- 
ton,  64  N.  T.  610,  5  Hun,  516;  State  v.  Holman,  20 
Ark.  68. 

If  a  booming  company  Incloses  part  of  a  floatable 
stream  in  a  reasonableAnd  prudent  manner  for  its 
own  purposes,  the  fact  that  another  booming  com- 
pany upon  the  same  stream  is  thereby  inconven- 
ienced, does  not  make  the  boom  of  the  first  com- 
pany a  public  nuisance.  Attorney-General  v.  Bvart 
Booming  Co.  84  Mich.  462. 

The  owner  of  floating  logs  who  wishes  to  direct 
them  into  his  mlUpond,  may  use  for  that  purpose 
temporary  guide  booms  which  do  not  unreason- 
ably obstruct  the  channel.  Veazle  v.  Dwlnel,  50 
Maine,  483. 

Comniin(7Zin(7  and  interference  wtUi  others. 

In  an  action,  under  Howell^s  Statutes,  2085,  to  re- 
cover the  cost  and  expense  necessarily  Incurred  by 
the  plaintiff  in  running  and  driving  defendant's 
logs,  breaking  Jams  caused  by  such  logs,  and  clear- 
ing the  stream  from  obstructions  caused  by  defend- 
ant's neglect ;  where  by  reasonable  prudence  and 
reasonable  diligence,  and  the  employment  of  a  suf- 
flcient  force,  he  might  have  cleared  the  stream  of 
such  obstructions,  so  as  to  admit  of  the  passage  of 
plaintiff's  logs,  but  fafled  to  do  so  on  demand  made 
to  that  effect— plaintiff  had  a  right  to  proceed  to 
pick  a  way  through  for  his  logs  to  pass,  and  may 
recover  the  expense  incurred  in  running  and  driv- 
ing defendant's  logs  for  that  purpose.  Butterfteld 
V.  Gilchrist,  5  West.  Rep.  744,  68  Mich.  156. 

A  person  who  deliberately,  and  without  compul- 
sion through  natural  causes,  selects  a  particular 
portion  of  a  floatable  stream  for  the  storage  of  logs, 
and  thereby  prevents  another  from  entering  the 
same  with  a  drive  of  logs  from  a  tributary,  is  liable 
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materials  for  an  adjacent  structure — a  merchant 
may  place  bis  goods — in  a  street,  to  be  removed 
in  a  reasonable  time.  Wagons,  carts  and  other 
vehicles  may  stand  in. a  highway  for  the  tem- 
porary purpose  of  loading  or  unloading.  These 
are  not  considered  unlawful  obstructions  to  a 
highwav  upon  land.  The  same  princit)les  are 
applicaoic,  and  regulate  the  use  of  watercourses 
as  highways .  The  righ t  of  transportation  over 
a  stream  includes  the  right  to  make  such  uses 
of  it  as  are  essential  to  the  exercise  and  enjoy- 
ment of  the  right  to  navigate  and  transport. 
Such  a  right  has  been  held  to  include  the  right 
of  anchorage,  of  mooring  to  wharves,  and  to 
moor  logs  and  rafts  for  the  purpose  of  making 
up  or  breaking  the  rafts,  provided  there  is  no 
interference  with  the  rights  of  riparian  propri- 
etors. Davis  V.  Winahto,  81  Am.  Dec.  687,  61 
Maine,  61 

The  statute  declares  Sepulga  Creek  to  be  a 
public  highway,  for  the  purpose  of  floating  and 
rafting  lumber,  logs  and  timber.  It  is  capable 
of  this  use  only  in  periodical  seasons  of  high 
water,  and  consequently  is  a  public  highway 
only  during  such  seasons.  While  no  one  is 
justified  in  permanently  obstructing  the  chan- 
nel of  the  creek,  temporary  obstruction,  for 
the  purpose  of  preparing  and  securing  timber 
for  future  transportation,  and  necessary  to  the 
useful  navigation  of  the  creek  at  suitable  sea- 
sonsj  does  not  constitute  a  violation  of  the 
rights  of  others,  if  such  obstructions  are  in  the 
customary  and  contemplated  mode,  and  are  not 
unnecessarily  and  unduly  continued. 

The  construction  of  booms  for  this  purpose 
appears  to  be  customary  and  contemplated.  If 
a  lx)om  is  indispensable  to  a  reasonable  enjoy- 


ment of  the  creek  as  a  public  highway,  and  it 
is  discontinued  or  removed  in  a  reasonable  time 
after  the  necessity  for  it  ceases,  its  erection  dar- 
ing a  low  stage  of  the  water,  when  the  creek 
cannot  be  used  for  floating  or  rafting,  is  not 
unlawful,  and  the  boom  does  not  constitute  t 
nuisance  for  which  an  action  can  be  maintained. 

The  right  to  construct  and  extend  a  boom  for 
such  purpose,  and  at  such  time,  carries  wiliiit 
the  right  to  keep  it  extended  a  reasonable  time. 
Wei8e  V.  Smith,  8  Am.  Rep.  621,  3  Oreg.  445; 
Graves  v.  ShaUuck,  69  Am.  Dec.  686, 85  N.  H. 
257. 

Ordinary  care  consists  in  doins  that  which  a 
reasonably  prudent  man  would  do,  or  in  omit- 
ting to  ao  that  which  a  reasonably  pradeot 
man  would  not  do,  under  the  same  dream- 
stances,  in  relation  to  the  same  matter.  Mai- 
son  V.  Maupin,  75  Ala.  812;  Davis  v.  Windom, 
81  Am.  Dec.  678.  51  Maine,  264. 

By  the  charge  given  at  the  instance  of  the 
plaintiffs  the  jury  were  instructed  that,  under 
the  circumstances  of  this  case,  as  disclosed  by 
the  evidence,  due  diligence  required  the  de- 
fendants to  have  force  enough  to  break  the 
jams  if  they  were  formed.  This  rule  requires 
the  defendants  to  keep  force  sufficient  at  all 
times  to  break  jams  as  soon  as  formed,  or  at 
least  the  lury  would  so  understand  the  charge. 

The  defendants  have  the  right  to  a  reasonable 
use  of  the  creek,  not  only  to  raft  theur  timber 
when  there  is  sufficient  water,  but  also  to  detain 
and  keep  it^securely,  when  the  water  is  at  a  low 
stage.  If,  m  using  the  proper  means  for  this 
purpose,  jams  were  formed  by  the  natural  op- 
eration of  the  water,  their  removal  in  a  rea- 
sonable time  is  the  measure  of  the  defendants^ 


to  such  other  person  in  damageB.  McPbeters  v. 
Moose  River  Lo«r  Driving  Co.  2  New  Bng.  Rep.  466, 
78  Maine,  418. 

Rate  of  oompensation  for  driving  Intermingled 
logs,  under  General  Statutes  1878,  chap.  88,  f  78; 
Beard  v.  Clarke,  86  Minn.  334;  Chesley  v.  DeGraff, 
86  Minn.  416;  Walker  v.  Bean,  84  Mhin.  427. 

Bcund  to  vrenoenl  formation  of  jains. 

A  corporation  authorised  by  its  charter  to  main- 
tain dams,  and  make  all  other  improvements  re- 
quired to  facilitate  the  driving  of  logs  on  a  naviga- 
ble river,  may  be  bound  to  prevent  the  formation 
of  Jams,  which  increase  the  danger  of  Injury  to  the 
shores,  if  It  Is  practicable  to  do  so  by  reasonable 
means;  but  when  a  jam  is  reasonably  necessary  and 
proper  to  facilitate  the  driving  of  logs,  the  corpo- 
ration is  not  bound  to  remove  It,  and  la  not  liable 
for  damage  resulting  therefrom  to  a  riparian  owner. 
Field  V.  Apple  River  Log  Driving  Co.  07  Wis.  669. 

Confusion  of  ooods. 

Floating  logs  distinctly  marked  are  not  subject  to 
confusion  or  commixture  of  goods,  in  the  sense  Im- 
plied by  those  terms  in  law :  but  for  their  appropri- 
ation in  turning  them  into  money  knowingly  and 
without  right,  a  party  la  liable  to  the  owner.  Gk>ff 
V.  Bralnerd,  2  New  Eng.  Rep.  612, 68  Vt.  488. 

A  certified  copy  of  scale  bills  from  the  record 
of  the  surveyor-general.  Including  with  defendant's 
logs,  those  bearing  plaintiff's  marks,  is  prima  fade 
evidence  of  defendant's  possession.  Clark  v.  Nelson 
Lumber  Co.  84  Minn.  289. 

The  plaintilTs  logs,  bearing  his  marks,  and 
mingled  with  defendant's  logs  in  his  private  miU- 
boom,  having  been  sawed,  are  held  evidence  of  con- 
version.   Clark  V.  Nelson  Lumber  Co.  supra^ 

Boom  companies  are  not  insurers  of  the  logs  col- 
8L.R.A. 


lected  by  their  booms;  nor  are  they  liable  for  logs 
which  escape  by  inevitable  accident.  Brown  r. 
Susquehanna  Boom  Co.  1  Cent.  Hep.  66, 109  Pa.  57. 

Contributory  negliatnce  defeats  reeooery. 
^  Where  defendant's  boom  was  in  plain  view  of,  woA 
was  used  to  furnish  logs  for,  plalntUTS  mill;  and 
plaintiff,  knowing  of  the  danger  of  a  sudden  rise  in 
the  river  made  no  effort  himself  to  have  the  boom 
doeedi  the  plaintiff  was  guilty  of  contributory  oec- 
ligence,  and  could  not  recover  for  an  injury  to  hift 
dam  caused  by  floating  timber -from  such  boon. 
Lllley  V.  Fletcher,  81  Ala.  284. 

Damages  for  injuries  to  riiparian  ownen. 

The  right  to  float  logs  down  a  stream  does  noi 
confer  a  right  to  run  them  upon  the  adjacent  laiid» 
or  to  cause  the  water  to  overflow  the  banka»  to  thfr 
injury  of  the  shore  owner;  and  It  is  Immaterisl 
whether  an  injury  so  occurring  arises  from  tbeoeg- 
ligence  of  the  party  or  otherwise.  Haines  v.  Welch* 
14  Oreg.  819. 

Where  defendant  floated  logs  down  the  Connecti- 
cut River,  not  In  rafts,  and  obstructed  plalntm 
landing  place  on  the  river,  by  which  some  persoos 
had  access  to  his  public  house,  he  Is  liable  for  dam- 
ages to  plaintiff.  French  v.  Conn.  River  Lumber  Ox 
6  New  Eng.  Rep.  294, 145  Mass.  261. 

Where  logs  are  driven  in  a  navigable  river,  in  as 
ordinarily  prudent  and  skillful  manner,  the  owner 
is  not  liable  for  damages  which  may  result  to  tlie 
lands  of  riparian  owners.  Field  v.  Apple  River Lof 
Drlvhig  Co.  67  Wis.  669. 

A  mllldam  owner  on  a  floatable  stream  in  Maine 
need  not  construct  expensive  locks  or  sluices  to  en- 
able loosely  constructed  rafts  to  pass  without  be- 
ing broken  up.  Foster  v.  Searsport  Spool  ft  Block 
Co.  6  New  Eng.  Rep.  286, 79  Maine,  606. 
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daty.  The  charge  requires  the  exercise  of  a 
bigner  degree  of  dilifirence  tbao  the  law  exacts; 
iDd,  being  in  general  terms^  without  qualifica^ 
tion,  it  was  calculated  to  confuse  and  mislead 
thejury. 

Whether  booms  are  necessary  and  customary 
to  detain  and  preserve  the  timber,  as  also  the 
time  and  reasonableness  of  the  use  of  the  creek 
by  the  defendants,  and  the  removal  of  the  jams 
in  a  reasonable  time,  were  proper  subjects 
for  the  consideration  of  the  jury,  to  be  deter- 
mined from  all  the  evidence  and  circum- 
itanoes. 

It  follows  that  if  the  defendants  had  the  right 
to  erect  and  extend  a  boom,  and  to  continue  it 
a  reasonable  time,  they  were  not  wronff  doers, 
and  did  not  cause  an  obstruction  for  which  an 
action  can  be  maintained,  if  they  exercised  due 
care  and  diligence  to  prevent  the  formation  of 
iuna,  or  to  break  and  remove  them  when 
formed. 

A  party  cannot  recover  for  injuries  caused 
by  the  negligence  of  another  if  he  himself  has 
failed  to  exerdse  proper  care,  and  his  own  neg- 


ligence has  proximately  contributed  to  the  in- 
jury. If  it  were  established  that  the  defend- 
ants unlawfullv  obstructed  the  creek,  it  was 
the  duty  of  plaintiffs  to  exercise  ordinary  care- 
to  avoid  the  consequences.  Littey  v.  Fletcher, 
81  Aki.  234. 

If  plaintiffs,  knowing  of  obstructions,  drove 
their  rafts  upon  them  without  alio  wing  defend- 
ants time  to  remove  them,  this  would  be  con- 
tributory negligence,  which  would  defeat  a 
recovery  for  damages  sustained  by  the  loss  of 
their  timber  in  attempting  to  pass  the  obstruc- 
tions; though,  if  they  were  prevented  from 
rafting  their  timber  to  market  by  reason  of  the 
obstructions,  which  they  were  unable  to  pass» 
they  might  maintain  an  action  to  recover  the 
natural  and  proximate  damages  resulting  there- 
from. 

Notwithstanding,  the  charge  requested  by 
defendant  in  relation  to  contributory  negli- 
^nce  was  properly  refused,  for  the  reason  that 
its  hypothesis  does  not  include  all  the  elements, 
of  contributory  negligence  in  such  case. 

Reversed  and  remanded. 
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1.  In  aa  aeticni  upon  a  oertUleate  of  mem- 
bership in  a  benerolent  a— octetlon» 

pkUntlfl  makes  a  prima  fade  oase  entitling  him 
to  reoorer  the  sum  named  In  his  oertifloate,  when 
he  pleads  the  oertiflcate,  performance  on  his  part 
■nd  that  of  the  aasured,  death  of  the  assured,  and 


failure  of  performance  on  the  part  of  the  In 

surer. 
^Aoonetitiitloii  of  a  ▼olnatavy  aasoela- 

tioiit  or  a  corporation,  whloh  Is  created  by  Itself  » 

Is  nothlnflr  more  than  a  by-law  under  an  lnappro> 

prlate  name. 
8.  A  person  who  becomes  a  member  of  a- 

bcHiiellt  society  the   constitution  of  whloh 

makes  a  clear  reservation  of  the  right  to  amend. 

Is  bound  to  take  notloe  of  the  existence  and  effect 

of  that  reserved  power. 
4.  Where  a  change  is  rei^nlarly  made  in 

the  by-laws  of  a  benefit  society  and  the  motive 


Nora.— Benevolent  tocUty;  power  to  make  by-toiw. 

In  the  case  of  a  corporation  the  law  '^olUy  an- 
nexes to  it  the  power  of  making  by-laws  or  private 
Btatatas  f or  its  government  and  support.  Ang.  & 
A.  Corp.  1 336,  Baoon,  Benefit  Societies,  p.  M. 

Unleas  delegated  to  a  select  body  by  the  articles 
of  association  or  charter,  the  power  to  make  by- 
laws resides  in  a  body  of  members  themselves  and 
!•  to  be  exercised  by  the  majority.  Morawetz,  Pri  v. 
Corp.  I  481:  Ang.  ft  A.  Corp.  I  827;  Bacon,  Bene- 
fit Societies,  p.  95. 

If  the  charter,  or  the  fundamental  agreement  of 
the  members,  prescribes  the  mode  in  which  the  by- 
laws shall  be  made  and  adopted,  in  order  to  Insure 
their  validity,  that  mode  must  be  strictly  pursued. 
Donston  v.  Imperial  Gaslight  &  C.  Co.  8  Barn,  ft 
Ad.  1ft. 

But  if  the  charter  is  silent  on  this  subject,  the  as- 
iodation  may  adopt  by-laws  "  by  its  own  acts  and 
oonduct,  and  the  acts  and  conduct  of  its  oflioers,  as 
>>yan  express  vote,  or  an  adoption  manifested  In 
writing.  Ang.  ft  A.  Corp.  828;  Union  Bank  v. 
Bldgely,!  Harr.  ft  0. 324. 

In  both  voluntary  and  Incorporated  associations 
the  power  depends  upon  the  articles  of  association, 
or  charter,  which  is  the  fundamental  law.  St 
Mary*s  Ben.  Society  v.  Burford,  70  Pa.  321;  Baoon, 
Benefit  Societies,  p.lM. 

By-laws  properly  adopted  are  as  binding  upon  all 
the  members  of  the  association  as  a  provision  con- 
tidned  in  the  charter  itself.    Moraweta,  Priv.  Corp. 
1491. 
8L.R.A. 


jLmendment  and  repeal. 

The  same  body  which  can  make  by-law?  has  the 
power  to  amend  or  repeal  them,  subject  to  the  ad- 
ditional restrictions  and  llmitatloos  of  the  by-laws 
themselves  as  well  as  those  ot  the  articles  of  asso- 
ciation. Morawets,  Priv.  Corp.  I  499;  Ang.  ft  A. 
Corp.  1 829. 

But  no  by-law  can  be  repealed  so  as  to  Impair  or 
affect  vested  rights,  for  the  members  have  the  right 
to  rely  upon  the  by-hiws  which,  as  between  them- 
selves, are  contracts.  A  by-hiwthat  wlU  disturb  a 
vested  right  is  unreasonable.  Pellazzlno  v.  G  erman 
Catholic  Society,  16  Cin.  L.  Bui.  27;  Kent  v.  Quick- 
silver  Min.  Co.  78  N.  Y.  159;  Morrison  v.  Wisconsin 
Odd  FeUows  Mut.  L.  Ins.  Co.  69  Wis.  182;  Poultney  v. 
Bachman,  62  How.  Pr.  466:  Gundlaoh  v.  Germania 
Mechanics*  Asso.  48  How.  Pr.  190.  But  see  Pugure 
V.  St.  Joseph  Mut.  Society,  46  Vt.  362. 


Member  hound  by  bv-Iatr. 

By  becoming  a  member,  one  Impliedly  agrees  to 
be  bound  by  all  legal  acts  of  the  ma^jority  under  the 
compact  of  the  articles  of  association.  Morawetz, 
Priv.  Corp.  1600  a;  Ang.  ft  A.  Corp.  1 8S9. 

A  member  of  such  an  organissation  cannot  be  lg> 
norant  of  them,  nor  can  he  refuse  obedience  to 
them,  unless.  Indeed,  they  are  Illegal,  or  require  the 
performance  of  acts  which  the  law  forbids.  Mitch- 
ell V.  Lycoming  Mut.  F.  Ins.  Co.  61  Pa.  402;  People 
v.  St.  George's  Society,  28  Mich.  261. 
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whioh  influenoes  the  changpe  is  an  honest  one,  to 
promote  the  welfare  of  the  society,  and  the  mem- 
bers are  all  given  an  opportunity  to  avaU  them- 
selves of  the  change,  no  actionable  wrong  is  done 
the  members  or  their  beneficiaries. 
•5.  No  more  than  nominal  damages  could 
be  recovered  for  the  depletion  of  the  class  in 
a  benefit  society  to  which  a  person  insured  be- 
longed, even  if  it  constituted  a  breach  of  con- 
tract, where  such  depletion  was  occasioned  by 
the  formation  of  a  new  class,  into  which^many 
members  of  the  former  entered,  as  the  damages 
are  too  remote,  conjectural  and  speculative  to 
form  the  basis  of  a  legal  recovery. 

(filarch6,lB89.) 

APPEAL  by  defendant,  from  a  judgment  of 
the  Circuit  Court  of  Clay  County  in  favor 
of  plaintiff  in  an  action  upon  a  certificate  of 
membership  in  a  benevolent  association.  Af- 
Jmned  upon  condition. 

The  facts  are  fully  stated  in  the  opinion. 

Me99TS,  Oyler  &  Johnson  and  Holliday 
A  Byrdv  for  appellant: 

The  main  and  underlying  fact  and  law  of  the 
case  is  that  there  is  no  privity  of  contract  be- 
tween the  plaintiff  (the  beneficiary)  and  the  de- 
fendant, .but  that  the  contract  is  one  made 
between  the  insurer  and  the  insured. 

Rev.  Stat.  1881,  §§8848, 8849,  8850;  MoAonie 
Mut.  Ben.8ocietyY.Burkhart,9  West.  Rep.  93, 
110  Ind.  189;  Second  Nat.  Bank  v.  Danville, 
«OInd.  505;  Behlery.  German  Mut  F,  Ins,  Co. 
%^  Ind.  847;  Supreme  Lodge,  Knights  of  Honor, 
V.  Abbott,  83  Ind.  1;  WillcuU  v.  Northwestern 
Mvt.  L,  Ins,  Co,  81  Ind.  800;  Supreme  Lodge, 
Knights  of  Pythias  of  the  World,  v.  Schmidt,  98 
Ind.  384;  Penn  Mut.  L.  Ins.  Co.  v.  Wiler,  100 
Ind.  93  ;  Elkfiart  Mut.  Aid  Benev,  db  R.  Asso. 
V.  Houghton,  1  West.  Rep.  384,  108  Ind.  386; 
Supreme  Council,  Order  of  Chosen  Friends,  v. 
Qarriqus,  1  West.  Rep.  b61,  104  Ind.  188; 
Northwestern  Mvt.  L,  Ins.  Co.  v.  Hazelett,  3 
West.  Rep.  690.  105  Ind.  313;  Presbyterian 
Mvt.  Assur,  FundY.  Allen,  4  West.  R^.  713, 
106  Ind.  598;  Nat  Ben.  Asso.  v.  Qrauman,  5 
West.  Rep.  848.  107  Ind.  388;  KehlenJbeck  v. 
Lofjeman,  10  Daly,  447. 

When  by  the  death  of  the  insured,  the  con- 
tract is  consummate,  then  the  beneficiary  has 
and  holds  a  vested  interest,  and  takes  the  same 
as  it  is  and  exists  at  that  time. 

Messrs.  Williamson  &  Dag^sy*  Geo.  A. 
Knifl^ht,  and  A.  W.  Kni^^lit*  for  appellee: 

The  certificate  of  membership  sued  on  was 
a  contract  between  appellant  and  the  insured, 
and  could  not,  either  directly  or  indirectly,  be 
altered,  changed,  or  modified,  nor  its  value  de- 
stroyed, without  the  express  consent  of  the  in- 
jured. 

In  Holland  v.  Tayf^,  9  West.  Rep.  606.  Ill 
Ind.  131,  Zollars,  Ch.  J.,  held  that  *'  Persons 
who  become  members  of  (benevolent)  associa- 
tionsy  such  as  this — and  accept  certificates,  are 
bound  to  take  notice  of  the  by-laws;  they  enter 
into  and  become  a  part  of  the  contract  the  same 
as  if  they  were  written  out  in  the  certificate." 

See  also  Bauer  v.  Samson  Lodge,  K,  of  P,  103 
Ind.  363. 

The  rights  of  the  assured  and  the  beneficiary 
are  fixed  by  the  terms  of  the  contract  and  the 
constitution  and  laws  of  the  order  as  they  ex- 
isted at  the  time  of  entering  into  the  contract, 
«  L.  R.  A. 


and  cannot  be  defeated  or  annulled  bv  the  8e|>- 
arate  or  combined  acts  of  the  assured  and  the 
order  so  as  to  impair  the  rights  of  the  noa- 
consenting  beneficiary. 

See  Supreme  Lodge,  K  of  P.  v.  Schmidt,  96 
Ind.  874. 

When  appellant  issued  the  certificate  in  suit 
and  delivered  it  to  the  insured  member,  the 
only  power  reserved  in  the  Constitution  and 
laws  of  appellant's  order,  as  they  then  existed, 
to  wit,  in  1877,  which  could  in  anv  manoer 
affect  said  contract,  was  the  right  of  the  insoied 
to  change  the  beneficiary. 

See  §  9,  Const.  1877. 

Claims  for  money  due  by  virtue  of  an  agree- 
ment are  unlike  mere  matters  of  discipnne, 
questions  of  doctrine,  or  of  policy,  and  are  not 
governed  by  the  same  rules. 

Bauer  v.  Samson  Lodge,  K,  of  P.  103  Ind.  368. 

The  contract  of  a  mutual  society  with  oaeof 
its  members  does  not  stand  upon  a  different 
footing  or  rule  of  law  from  a  contract  with  a 
stranger. 

WUlevts  V.  Northwestern  Mut,  L.  Ins.  Go.  81 
Ind.  800. 

If  the  rules  of  the  society  are  changed  after 
the  insurance  is  obtained,  they  cannot,  without 
the  express  consent  of  the  assured,  be  held  to 
vary  the  terms  of  the  contract  he  has  entered 
into.  The  company  (or  society)  has  no  right 
to  impose  new  conditions  affecting  his  ri^ti 
under  the  contract. 

See  Bliss,  Life  Ins.  pp.  766,  767;  May,  Ins. 
S§  67,  553;  New  Eng.  Mut.  K  Ins.  Co.  v.  BiUler, 
84  Maine,  451 ;  Hamilton  Mut.  Ins.  Co,  ▼.  Bo- 
hart,  3  Gray,  548;  Northampton  County  F.Ins. 
Co,  V.  Cmnor,  17  Pa.  186;  Wallace  v.  Ins.  Co.  4 
La.  389;  Van  Slyke  v.  Trempealeau  Go.  Farmen 
Mut.  Fire  Ins,  Co.  48  Wis.  688;  Bratffield  ▼. 
Union  etc.  Ins.  Co,  (C.  C.  P.  Pa.)  10  Ins.  L.  J. 
551;  Great  FaUs  Mut,  F.  Ins.  Go.  v.  JJanw.  45 
N.  H.  303;  Supreme  Council  Am.  L.  of  U.  t. 
Perry,  1  New  Eng.  Rep.  715,  140  Mass.  680; 
Holland  v.  Taylor,  9  West.  Rep.  606,  111  Ind. 
131;  Morrison  v.  Wis.  Odd  Fellows  Mut.  L.  Ink 
Co.  59  Wis.  163;  Wood,  Fire  Ins.;  Be  Brook- 
lyn Rapid  Transit  Co.  63  How.  Pr.  406;  Cei 
V.  Farmers  Mut.  F.  Ins,  Co,  3  Cent.  Rep. 
710,  48  N.  J.  L.  58 ;  May,  Ins.  §  67 ;  B» 
die  V.  Chenango  Co.  Mut,  Ins.  Do.  3  Hill, 
161. 

The  contract  of  a  mutual  company  is  like 
any  other  contract;  it  is  binding  between  the 
company  and  a  member. 

WiUeuts  V.  Northwestern  Mut.  Life  Ins.  Co. 
81  Ind.  807;  Presbyterian  Mut,  Assur.  Fitndi. 
Allen,  4  West.  Rep.  713, 106  Ind.  693;  OtdUn  r. 
N.  7.  Mut.  L.  Ins.  Co,  10  Am.  Rep.  558;  Mut. 
Ben.  L.  Ins.  Co.  v.  HUlyard,  18  Am.  Rep.  753. 

Elliott,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

The  first  paragraph  of  the  appellee's  com- 
plaint  counts  upon  a  certificate  of  insurance 
taken  out  in  the  order  of  the  Knights  of  Pythias, 
and  naming  the  appellee  as  the  beneficiary. 

The  certificate  contains  an  agreement  to  pay 
the  appellee  the  sum  of  $3,000  upon  the  death 
of  the  assured,  but  this  agreement  is  subject  to 
the  condition  thus  expressed: 

"Provided,  however,  that  if,  at  the  time  of 
the  death  of  said  Brother  Edward  S.  Hussey, 
there  shall  be  less  than  3,000  memberB  in  this 
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clan,  there  shall  only  be  paid  a  sum  equal  to 
|].00  for  each  memwr  io  good  standing  in  this 
daffl." 

The  effect  of  this  stipulation  is  to  confine  the 
benefldary  to  a  spedflc  fund.  This  fund  is 
«acb  as  is  yielded  by  the  assessments  laid  upon 
tbe  members  of  the  class  of  which  the  assured 
was  a  member.  There  is  no  general  uncondi- 
tional agreement  to  pay  $2,000,  for  the  amount 
the  order  undertakes  to  pay  is  contingent  upon 
the  number  of  the  members  of  the  class  to 
which  the  assured  belonged. 

The  contract  is  not  the  less  one  of  insurance 
because  made  by  a  voluntary  association  or 
beneTolent  order,  for  the  consideration  was  a 
Talnable  one,  and  was  yielded  in  return  for  the 
agreement  of  the  order  to  pay  the  beneficiary 
tbe  designated  sum  upon  the  death  of  the  as- 
«uied;  but  nevertheless  it  was  not  a  ^neral 
contract  to  pay  a  stipulated  sum  unconditional- 
ly. Presbyterian  Mut.  Asgvr,  Fund  v.  AUen, 
4  West  Rep.  712,  106  Ind.  508. 

Tbe  policy  only  entitled  the  beneficiary  to  a 
'  sum  equal  to  $1  for  each  member  of  the  class 
at  tbe  time  of  the  death  of  the  assured;  and  it 
<ioes  not  follow  from  this  that  the  beneficiary 
was  bound  to  aver  that  there  were  2,000  mem- 
bers of  the  class  at  the  time  the  assured  died. 
Tbe  number  of  members  was  a  matter  peculiar- 
ly within  the  knowledge  of  the  defendant,  and 
the  plaintiff  was  not  l^Sund  to  allege  facts  pe- 
culiarly known  to  it,  and  of  which  the  plaint- 
iff could  have  little,  if  any,  knowledge.  Elk- 
hart Mut,  Aid  Benetf.  db  R,  Asbo,  v.  Houghton, 
1  West.  Rep.  284, 108  Ind.  286;  LuedersY,  Hart- 
ford Life  A  Annuity  Im.  Co.  12  Fed.  Rep.  465; 
Bupreme  Council  v.  Anderson,  61  Tex.  296. 

The  pkintiff  in  such  an  action  as  this  makes 
ik  prima  facie  case,  entitling  him  to  recover  the 
sum  named  in  his  certificate,  when  he  pleads 
tbe  certificate,  performance  on  his  part  and  that 
of  tbe  assured,  death  of  the  assured,  and  fail- 
ure of  performance  on  the  part  of  the  insurer. 

The  third  paragraph  of  the  complaint  pre- 
seots  a  radically  different  question  from  that 
I  .  presented  by  the  first;  for  it  proceeds  upon  tbe 
theory  that  the  governing  body  of  the  order, 
by  establishing  a  new  class,  and  offering  more 
advantageous  terms  to  the  members  of  the  or- 
der who  would  enter  it,  so  depleted  the  class 
to  which  the  assured  beloneed  as  to  reduce  the 
value  of  the  certificate  to  1)178,  and  that,  for 
this  reason,  the  appellee  is  entitled  to  recover 
the  difference  between  the  value  of  the  policy 
represented  by  the  members  that  remained  in 
tbe  chtts  and  the  maximum  sum  named  in  the 
certificate. 

The  paramph  under  immediate  mention  al- 
leges that  the  defendant  is  a  foreign  corpora- 
tion, organized  for  benevolent  purposes.  That 
it  estabushed  an  endowment  rank  for  the  pur- 
pose of  securing  benefits  to  the  members.  That 
m  the  year  1877  the  endowment  rank  consisted 
of  two  chisses-— the  first  and  the  second;  that  at 
that  time  there  were  in  force  these  provisions 
of  the  constitution  of  the  corporation: 

"No  person  shall  be  eligible  for  membership 
in  this  rank  unless  he  be  a  Knight  of  Pythias 
in  good  standing  in  his  lodge,  and  not  over  fifty 
years  of  age:  provided,  that  until  June  1, 1878, 
an  membera  of  the  Knights  of  Pythias  may  be- 
come memben  of  the  endowment  rank,  with- 
out regard  to  age;  that,  when  there  are  less 


than  2,000  members  in  the  second  class,  the 
benefit  accruing  therefrom  shall  be  $1  from 
each  and  every  member  thereof." 

That  in  the  month  of  October,  1877,  the 
father  of  the  plaintiff  became  a  member  of  the 
order,  and  of  the  second  class  of  the  endow- 
ment rank  as  it  then  existed.  That  he  received 
a  certificate,  in  which  the  plaintiff  was  desig- 
nated as  the  beneficiary.  That  at  the  time  the 
plaintiff's  father  became  a  member  the  provis- 
ions of  the  constitution  quoted  were  in  force, 
and  the  order  possessed  the  right  and  power  to 
raise  the  sum  named  in  the  certificate  by  an 
assessment  upon  the  memben  of  the  second 
class  of  the  endowment  rank.  That  within  six 
months  after  the  endowment  rank  was  estab- 
lished the  second  class  contained  more  than 
2,000  members,  and  that  the  number  increased 
until  they  finally  reached  16,000.  That  in 
May,  1884,  at  a  session  of  its  supreme  lodge, 
the  order  changed  its  constitution  and  by-laws 
so  that  a  fourth  or  graded  class  was  created. 
That  this  was  done  without  the  knowledge  or 
consent  of  the  insured  and  the  plaintiff.  That 
because  of  this  chan^,  and  through  the  extra- 
ordinary efforts  and  mducement  of  the  order, 
memben  of  the  second  class  under  the  age  of 
sixty  yean  were  induced  to  leave  the  second 
class  and  enter  the  fourth.  That  in  that  class 
the  membera  were  required  to  pay  a  definite 
sum  upon  each  $1,000  of  insurance,  based  upon 
the  American  tables  of  life  expectancy,  instead 
of  $1  for  each  death.  That  the  offlcen  of  the 
order  represented  to  the  memben  of  the  classes 
flrat  established,  who  were  under  sixty  yean  of 
age,  that  premiums  would  be  less  buroensome 
in  the  fourth  class  than  the  death  rate  under 
the  assessment  plan,  and  they  were  and  are  less 
burdensome  to  persons  under  that  age.  That 
the  constitution  and  by-laws,  as  amended,  al- 
lowed membera  one  year's  time  in  which  to 
change  from  the  fint  established  classes  to  the 
fourth  or  graded  class.  That  the  year  thus 
fixed  expired  in  May,  1885.  That,  for  the  pur- 
pose of  still  further  depleting  the  old  classes, 
the  time  was  extended  until  the  24th  day  of 
October,  1885,  and  it  was  ordered  that  no  trans- 
fera  to  the  fourth  class  should  be  permitted 
after  that  date.  That  neither  the  assured  nor 
the  plaintiff  had  any  notice  of  the  change  until 
November,  1886.  That,  immediately  upon  re- 
ceiving notice  of  the  change,  they  notified  the 
defendant  that  they  protested  against  it.  That 
by  reason  of  the  change  the  class  to  which  tbe 
assured  belonged  was  reduced  to  178  memben. 
That  the  plan  framed  by  the  change  largely  in- 
creased the  cost  of  insurance  to  persons  over 
sixty  vean  of  age.  That  the  act  of  the  order 
in  making  the  change  was  in  violation  of  its 
constitution.  That  all  assessments  have  been 
paid  since  the  time  the  certificate  of  member- 
ship was  issued,  in  November,  1877.  That  the 
plamtiff  has  paid,  in  addition  to  assessments, 
the  sum  of  |2  each  year  for  nine  yean,  and 
that  the  total  amount  paid  by  her  is  $240.  The 
complaint  also  contains  the  proper  allegations 
as  to  the  death  of  the  assured,  and  the  filing  of 
the  necessary  proofs.  The  certificate  incorpo- 
rated in  this  paragraph  contains,  among  other 
things,  the  provisions  which  we  have 
quoted. 

The  third  paragraph  of  tbe  appellant's  answer 
is  addressed  to  the  paragraph  of  the  complaint 
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of  which  we  have  given  a  sj^nopsis,  and  the 
contents  may  be  thus  summarized: 

It  admits  the  allegations  of  the  complaint  as 
to  the  contract,  the  payment  of  assessments, 
and  the  like;  avers  that  there  were  only  178 
members  of  the  class  to  which  the  assured  be- 
longed; and  admits  that  the  sum  of  $173  is  due 
the  plaiDtiff. 

It  avers  that  the  constitution  and  by-laws 
were  changed  by  the  representatives  of  the 
members  oi  the  order  so  as  to  create  a  fourth 
or  graded  class,  and  that  these  amendments 
were  made  at  a  regular  session  of  the  govern- 
ing body  of  the  fraternity. 

It  sets  forth  at  length  the  constitution  and 
bv-laws  of  the  order,  and  in  them  the  general 
plan  of  the  order  is  exhibited,  its  objects  set 
forth,<and  the  relations  of  the  members  to  the 
order  shown;  and  in  them  also  is  contained  a 
reservation  of  the  ri^ht  and  power  to  change  or 
amend  the  constitution  and  by-laws  of  the  asso- 
ciation. 

It  alle^  that  the  amendments  were  made  in 
conformity  to  the  constitution  and  by-laws,  and 
In  good  faith,  and  for  the  best  interests  of  the 
order. 

It  also  appears  that  the  system  of  insurance 
was  changed  by  the  amendments  made  in  May, 
1884,  from  the  arbitrary  assessment  plan  to  that 
of  the  payment  of  premiums  graduated  accord- 
ing to  the  age  of  the  members. 

The  appellee's  counsel  have  constructed  a 
very  ingenious  and  plausible  theory,  but  it  is 
not  strong  enough  to  bear  the  test  of  the  law. 
The  assumption  upon  which  it  rests  is  that  the 
appellant  has  invaded  a  legal  ri^ht  of  the  ap- 
pellee; and,  as  this  assumption  cannot  be 
made  good,  the  theory  must  fall.  An  invasion 
of  a  legal  right  constitutes  an  actionable  wrong. 
But  there  can  be  no  actionable  wrong  unless 
there  is  a  breach  of  contract  or  a  tortious  act. 
Nor  is  it  in  every  case  where  there  is  a  wrong 
that  actual  damages  can  be  recovered,  since 
damages  that  are  purely  speculative  or  conJec^ 
ural  are  not  recoverable.  There  must  also  be 
some  connection  between  the  act  complained 
of  and  the  injury  alleged  as  the  resulting  one. 
These  familiar  principles  constitute  the  ground- 
work of  our  discussion. 

Insuch  a  case  as  the  present,  the  only  wrong 
that  could  give  the  claim  of  the  plaintifif  the 
complexion  of  a  tort  would  be  one  m  its  nature 
fraudulent;  for,  without  some  element  of  fraud, 
such  a  claim  as  that  here  urged  must  be  ranked 
as  a  claim  belonging  to  the  class  ex  contractu, 
and  not  to  the  class  ex  ddieto.  It  is  quite  clear 
that  there  was  nothing  of  a  fraudulent  or  dis- 
honest nature  in  the  act  of  the  appellant.  There 
was  neither  actual  nor  constructive  fraud. 
The  change  in  the  by-laws  was  made  in  con- 
formity to  the  original  laws  of  the  order. 
There  was  no  bad  faith.  There  was,  on  the 
contrary,  a  purpose  to  advance  the  interests  of 
the  order,  and  the  means  chosen  to  effect  that 
purpose  were  not  founded  on  a  mere  arbitrary 
exercise  of  power;  for  very  substantial  and  very 
good  reasons  support  the  action  of  the  order  in 
changing  the  system  of  insurance.  All  things 
indicate  good  faith  and  an  honest  purpose;  but, 
if  this  were  not  so,  the  presumption  of  good 
faith  rises  to  do  the  appellant  service. 

If,  therefore,  the  appellee  has  a  valid  claim 
for  more  than  the  amount  of  $178,  it  must  rest 
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upon  an  actionable  breach  of  contract,  and  not 
upon  a  tortious  act.  The  only  plausible  por- 
tion of  the  appellee's  argument  is  that  which 
rests  upon  the  assumption  that  there  was  a 
breach  of  contract;  and,  unless  this  asBumptioa 
is  maintainable,  the  ground  falls  away  from 
their  position. 

There  is  a  fallacy  pervading  the  appellee'^ 
argument  which  it  is  well  enough  to  notice  be- 
fore going  directly  to  the  question  of  whetjier 
there  was  an  actionable  breach  of  contract. 
The  fallacy  to  which  we  refer  is  the  assump- 
tion that  the  constitution  of  the  order  is  its 
charter.  This  is  an  error.  Charters  are  not 
created  by  the  Act  of  the  corporation  or  associ- 
ation, but  are  granted  by  the  sovereign  power 
of  the  State.  A  constitution  of  a  voluntaiy 
association  or  a  corporation  is  nothing  more 
than  a  by-law  under  an  inappropriate  name. 
The  power  that  can  enact  a  by-law,  whether 
called  a  constitution  or  not,  can  alter  or  abro- 
gate it,  unless  some  higher  rule  restrains  or 
prohibits  a  change  or  appeal. 

When  the  authorities  speak  of  a  charter,  they 
mean  an  essentially  different  thing  from  a  law 
or  constitution  of  the  association's  own  creation. 
The  change  in  the  by-laws  of  the  associatioD 
cannot,  therefore,  be  held  to  have  been  made  in 
violation  of  its  charter;  hence,  the  appellee's 
counsel  are  in  error  in  asserting  that  there  is  a 
conflict  between  the  amended  by-laws  and  the 
charter.  The  by-laws  are  before  us.  bat  the 
charter  is  not,  for  it  is  not  pleaded.  What 
counsel  call  a  charter  is  nothing  more  than  a 
code  of  laws  established,  not  by  the  sovereign 
power  of  the  government,  but  by  the  creature 
of  that  power — the  corporation  or  association. 
The  most  that  can  be  justly  said  is  that  the  later 
by-laws  are  in  conflict  with  the  earlier.  There 
is  therefore  no  clashing  between  corporate  ut- 
terances and  charter  provisions.  Authorities 
and  arguments  based  upon  the  hypothesis  thai 
the  later  by-laws  contravene  the  provisions  of 
the  corporate  charter  are  entirely  without  force 
or  relevancy. 

The  provisions  of  the  established  by-laws  of 
an  association  such  as  that  with  which  the  as- 
sured  united  are,  as  appellee's  counsel  justly 
afllrm,  elements  of  the  contract  of  insurance. 
They  are  factors  that  cannot  be  disrecarded. 
That  they  have  this  effect  all  who  become 
members  of  the  association  must  know.  A 
person  who  enters  an  association  must  acquaint 
himself  with  its  laws,  for  they  contribute  to  the 
admeasurement  of  his  rights,  his  duties  and  his 
liabilities.  Bauer  v.  8am9on  Lodge,  K,  of  P. 
lOa  Ind.  2e»:  Fuffurev.  Hut,  Society  of  St,  Jo- 
eeph,  46  Vt.  868;  Simeral  v.  Duhuque  MtU.  F. 
Tne,  Co.  18  Iowa,  819;  Oolee  v.  loufa  StaUMftL 
In$.  Co,  18  Iowa.  425;  Coleman  v.  KnigkUtf 
Honor,  18  Mo.  App.  180;  MiteheU  v.  Li^omng 
Mut.  Ins,  Co,  61  Pa.  402;  PeopU  v.  S(,  Qeorye'e 
Societu,  28  Mich.  261;  Oeceola  Tribe  v.  Schmidt, 
57  Md.  98;  Spern^e  App,  8  Cent.  Rep.  215. 116 
Pa.  891;  Bacon,  Benefit  Societies,  §  81. 

It  is  not  one  by-law  or  some  by-law  of  which 
the  member  must  take  notice,  but  he  must  take 
notice  of  all  which  affect  his  rights  or  Interests 
Poultney  v.  Backman,  81  Hun,  49. 

Where,  as  here,  there  is  an  express  and  dear 
reservation  of  the  right  to  amend,  he  is  bound 
to  take  notice  of  the  existence  and  effect  of 
that  reserved  power.    The  power  to  enact  by- 


•1889. 


SuPRSMB  Lodge,  Knights  of  Ptthias,  v.  Knight. 


418 


laws  is  inberent  in  every  corporatioD  as  an  in- 
cident of  its  existence.  This  power  is  a  con- 
tinuous one.  Niblack,  Mut  Ben.  Societies, 
§124. 

No  one  has  a  right  to  presume  that  by-laws 
irfll  remain  unchanged.  Associations  and  cor- 
porations have  a  right  to  change  their  by-laws 
when  the  welfare  of  the  corporation  or  asso* 
datioo  requires  it,  and  it  is  not  forbidden  by 
th^organic  law .  The  power  which  enacts  may 
alter  or  repeal.  RiehardMon  v.  Unum  Cong, 
Sodetp,  58  «.  H.  187;  Com.  v.  Maffor,  5  Watts, 
152:  St.  Fatrieifs  Male  Beneficial  Society  y.  Me- 
F«jr,98Pa.  610. 

The  duly  chosen  and  authorized  representa- 
tives of  the  members  alone  are  vested  with  the 
power  of  determining  when  a  change  is  de- 
manded, and  with  their  discretion  courts  cannot 
interfere.  Were  it  otherwise,  courts  would 
control  all  benevolent  associations,  all  corpora- 
tions, and  all  fraternities.  It  is  only  when 
there  is  an  abuse  of  discretion,  and  a  clear,  un- 
reasonable and  arbitrary  invasion  of  private 
rights,  that  courts  will  assume  jurisdiction  over 
such  societies  or  corporations.  With  questions 
of  policy,  doctrine  or  discipline  courts  will  not 
interfere.  Courts  will  compel  adherence  to  the 
charter,  and  to  the  purpose  for  which  the  so- 
ciety was  organized,  but  they  will  not  do  more. 
Sladlerv.  Grand  Lodge,  8  Am.  Law  Rec.  680; 
Crostman  v.  Maemxcnueette  Ben,  Amo.  8  New 
£ng.  Bep.  617,  148  Mass.  485;  HueKy  v.  Qal- 
laghtrr,  61  Ga.  86. 

The  principle  which  rules  here  is  strictly  an- 
alogous to  those  which  prevail  in  controversies 
between  the  officers  and  members  of  religious 
organizations;  and  it  is  well  settled  that  in  such 
cases  courts  will  not  control  the  exercise  of 
discretionary  powers,  or  direct  the  course  of  an 
action  in  matters  of  expediency  or  polity. 
Bwenger  v.  Qearjf,  13  West.  Rep.  691, 118  Ind. 
106.  • 

To  justify  interference  by  the  courts,  and 
warrant  the  overthrow  of  by-laws  enacted  in 
the  mode  prescribed  by  the  by-laws,  it  must  be 
shown  that  there  was  an  abuse  of  power,  or 
that  the  later  by-law  is  unreasonable.  It  is  not 
enough  to  show  that  a  better  or  wiser  course 
might  have  been  pursued,  for  it  must  be  shown 
that  there  was  an  abuse  of  discretion,  or  that 
the  by  law  is  so  unreasonable  as  to  be  void. 

We  do  not  affirm  that  a  benefit  society  may, 
by  a  change  in  its  by-laws,  arbitrarily  repudi- 
ate an  obligation  created  by  a  policy  of  insur- 
ance; but  we  do  affirm  that  where  a  change  is 
regularly  made  in  its  by-laws,  and  the  motive 
which  influences  the  change  is  an  honest  one  to 
promote  the  welfare  of  the  society,  and  the 
members  are  all  given  an  opportunifp-  to  avail 
themselves  of  the  change,  no  actionable  wrong 
is  done  the  members  or  their  beneficiaries.  It 
may  sometimes  happen  that  the  interests  of  an 
individual,  or  of  a  few  individuals,  may  be  im- 
paired; but  it  is  the  right,  and  indeed  it  is  the 
onty,  of  the  society,  to  protect  the  interests  of 
the  many,  rather  than  of  the  few.  Persons 
vho  become  members  of  such  societies  must 
talie  notice  of  this;  and  one  prson  cannot, 
therefore,  demand  that  the  welfare  of  the  sod- 
My  and  the  interests  of  the  many  be  sacrificed 
for  his  sole  benefit. 

In  the  case  before  us  the  change  from  the  one 
plan  to  the  other  was  not  an  arbitrary  or  unrea* 
4JII.R.A, 


Bonable  exercise  of  power;  nor  was  it  the  repudi- 
ation of  a  debt,  nor  the  destruction  of  a  vested 
right.  It  was  not  unreasonable,  because  it  may 
well  be  that  the  system  of  insurance  originally 
adopted,  which  gave  no  heed  to  age,  was  so  in- 
firm as  to  be  incapable  of  long  enduring.  It 
was  not  arbitrary,  because  the  by  laws  reserved 
the  right  of  amendment,  and  a  desire  to  pro- 
mote the  welfare  of  the  society  brought  about 
the  change.  It  was  not  the  repudiation  of  a 
debt,  because  the  right  to  the  avails  of  assess- 
ment provided  for  by  the  contract  was  not 
taken  away.  It  was  not  the  destruction  of  a 
vested  right,  because  the  power  to  amend  was, 
as  reserved,  a  part  of  the  contract  from  which 
the  right  of  the  beneficiary  emanated,  and  be- 
cause, also,  the  right  to  enter  the  new  class  was 
open  to  all  members  on  equal  terms. 

There  was  a  classification,  it  is  true,  accord- 
ing to  age;  but  there  was  no  inequality,  be- 
cause, as  all  men  know,  it  is  no  more  than  just 
to  require  one  whose  life  expectancy  is  brief  to 
pay  a  higher  rate  than  one  whose  age  gives  him, 
in  the  usual  course  of  nature,  a  longer  lease  of 
life. 

It  is  to  be  constantly  kept  in  mind  that  the 
contract  does  not  bind  the  societv  to  pay  a  des- 
ignated sum,  absolutely  and  at  all  events;  but, 
on  the  contrary,  the  contract,  by  its  express 
terms,  limits  the  beneficiary  to  a  specific  fund 
derived  from  assessments.  The  right  of  the 
beneficiary,  as  fixed  by  the  contract,  is  to  re- 
ceive the  avails  of  the  assessments.  Bacon, 
Benefit  Societies,  g  468. 

There  is  no  general  fund  from  which  a  loss 
can  be  paid.  All  the  money  available  for  the 
payment  of  losses  is  derived  from  the  assess- 
ment of  the  members  of  the  class  in  which  the 
loss  occurs.  It  is  therefore  not  legally  possible 
for  a  beneficiary  in  one  class  to  comi>el  pay- 
ment out  of  funds  derived  from  premiums  or 
assessments  paid  by  the  members  of  another 
class.  Each  class  contributes  to  its  own  losses, 
but  not  to  losses  in  other  classes.  Of  this, 
members  and  beneficiaries  are  bound  to  take 
notice;  and  they  cannot,  therefore,  demand 
that  funds  belonging  to  another  class  shall  be 
diverted  for  their  benefit. 

Beneficiaries  acquire  their  rights  through  the 
members.  It  is  possible  that  in  some  excep- 
tional particulars  they  may  have  rights  which 
the  members  do  not  possess;  but  in  a  case  like 
this,  where  their  contract  restricts  them  to  a 
specific  fund,  they  certainly  have  no  right  to 
demand  payment  out  of  a  fund  belon^ng  to  an- 
other class.  Their  right  to  payment  is  con- 
fined to  the  fund  desi{?nated  by  their  contract, 
and  they  cannot,  with  justice,  demand  that 
other  funds  shall  be  appropriated  to  the  pay- 
ment of  their  claim. 

It  is  enough  for  us  to  affirm  this  proposition; 
and  that  we  may  safely  do,  both  upon  princi- 
ple and  authority,  without  attempting  to  define 
what  greater  rights,  if  any,  the  t^neficiarv  has 
than  those  of  the  assured.  We  do  not  doubt 
that  both  the  assured  and  the  beneficiary  have 
a  right  that  is  in  its  nature  a  vested  one;  but  it 
is  not  an  unqualified  vested  right.  On  the  con- 
trary, it  is  qualified  and  limited  in  a  great  de- 
gree. It  is  a  right  subject  to  the  liimtations, 
conditions  and  restrictions  of  the  charter  and 
the  by-laws,  which  are  factors  of  the  contract. 
Mammic  Mut,  Ben^  Society  v.  Burkhart,  7 
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West.  Rep.  627,  and  9  West.  Rep.  92, 110  Ind. 
189;  Mut,  Pretbyterian  Assurance  Fund  v.  AU 
leUr  sftpra. 

Whatever  the  Datiire  of  the  right,  it  is  oDly 
such  as  the  cod  tract  creates,  no  matter  whobe^ 
comes  the  party  beDeficially  interested.  The 
contract,  with  its  limitations  and  conditions,  is 
the  primary  source  of  the  right  to  recover. 
Supreme  Cammandery  Knights  Golden  Rule  v. 
Ainmtorth,  71  Ala.  486;  Byrne  v.  Casey,  70 
Tex.  247. 

As  the  contract,  bv  force  of  the  reservation 
in  the  by-laws,  provides  for  a  change  in  the  by- 
laws, that  right  exists  as  against  the  beneficiary , 
as  well  as  against  the  assured.  The  right,  even 
if  it  were  conceded  to  be  a  vested  one  in  the 
strictest  sense,  would,  in  the  hands  of  the  ben- 
eficiary or  an  assijB:nee,  be  subject  to  the  provis- 
ion that  changes  m  the  by-laws  may  be  made 
in  the  prescribed  mode,  since  the  contract  is 
the  source  from  which  all  rights  flow. 

There  remains  one  other  (]|uestion,  suggested 
in  the  early  part  of  this  opmion,  and  that  is 
this: 

Could  the  plaintiff  recover  more  than  nom- 
inal damages  for  the  depletion  of  the  class  to 
which  the  assured  belonged,  even  if  it  were 
conceded  that  the  change  constituted  a  breach 
of  the  contract? 

There  can  be,  it  seems  clear  to  us,  only  one 
answer  to^this  question;  and  that  is,  the  dam- 
ages are  too  remote,  conjectural,  and  specula- 
tive to  form  the  basis  of  a  legal  recovery.  The 
result  that  would  have  followed  had  not  the 
system  been  changed  is  a  mere  matter  of  spec- 


ulation and  conjecture.  It  cannot  be  said  that, 
if  no  chan^  had  been  made,  there  would  have 
been  no  reduction  in  the  numbers  of  theclaaa. 

If  the  system  originally  adopted  was  not  one 
(and  this  the  facts  stated  make  very  probtble) 
that  would  maintain  itself,  then  the  appellee 
would  have  been  much  worse  off  than  she  i» 
now.  Whether  it  would  have  endured  can 
only  be  conjectured.  The  damages  are  both 
conjectural  and  remote.  There  is  no  connec- 
tion between  the  change  in  the  system  and' the 
depletion  of  the  class  of  which  Hussey  was  & 
member  that  can  be  legally  said  to  be  prox- 
imate and  natural. 

The  court  erred  in  sustaining  the  demurrer 
to  the  third  paragraph  of  the  answer;  but  as 
the  special  finding  shows  that  the  appellee  was 
and  is  entitled  to  a  judgment  for  $178,  she  will 
be  allowed,  if  she  so  elect,  to  eaXet  tk  remittitur 
for  the  proper  amount  within  ten  davs,  and  in 
the  event  that  she  does  enter  a  remittitur  the 
judgment  will  be  affirmed;  otherwise,  the  judg- 
ment will  be  reversed,  with  instructions  Xo 
overrule  the  demurrer  to  the  third  paramph 
of  the  answer,  and  to  proceed  in  accordance 
with  this  opinion. 

And  afterwards,  to  wit,  on  the  7th  day  of 
March,  1889,  comes  the  appellee,  by  counsel, 
and  files  her  remittitur. 

Thereupon  the  judgment  is  affirmed,  at  the 
costs  of  the  appellant.  The  cause  is  remanded 
with  instructions  to  render  judgment  in  favor 
of  the  appellee  for  $178  as  of  the  date  of  the 
original  judgment,  with  costs. 


TENNESSEE  SUPREME  COURT. 


John  C.  FERRESS  et  at, 

V. 

A.  B.  TAVEL  et  al, 
( Tenn ) 

1.  A  redtal  In  a  promiMory  note  that  It  is 
SflTen  for  a  payment  on  land  that  day 
purchased,  does  not  oonstitute  notioe  that  the 
sale  of  the  land  was  oml  so  as  to  affect  the  rights 
of  an  indorsee  in  case  the  sale  of  the  land  is  re- 
scinded. 

2.  One  who  takes  a  promlflsory  note  in 
payment  of  a  pre-ezistlng^  debt  holds  it 
subject  to  any  defense  that  could  have  been  made 
available  against  the  original  payee. 

(Februaryisa,  1889.) 

CROSS  appeals  from  a  decree  of  the  Chan- 
cery Court  of  Davidson  County,  in  a  suit 
to  restrain  the  collection  of  two  promissory 
notes  rendered  against  complainants,  as  to  one 
note,  and  in  their  favor  as  to  the  other.  Af- 
firmed. 

The  facts  are  fully  stated  in  the  opinion. 

Messrs,  Vertrees  &  Vertrees  for  com- 
plainants. 

Messrs.  J.  P.  Helms  and  E.  H.  East  for 
defendants. 

Caldwell.  J.,  delivered  the  opinion  of  the 
court: 

On  the  4th  day  of  March,  1887,  defendant, 
8  L.  K  A. 


Tavel,  by  parol  contract,  sold  to  complainants 
a  block  of  town  lots,  supposed  to  contain  eight 
acres,  for  the  price  of  $8,000  one  half  in  cuh, 
and  the  balance  in  six  and  twelve  months. 
The  deferred  payments  were  evidenced  by  two 
notes  for  $2,000  each.  Tavel  indorsed  one  of 
these  notes  to  defendant  Hickman,  and  the 
other  to  defendant  White. 

After  this,  and  when  it  was  ascertained  that 
the  ground,  in  fact,  contained  only  about  fl?e 
or  six  acres,  and  that  Tavel's  vendor  had  alien 
for  purchase  money  on  the  land  which  he  re- 
fused to  release,  the  trade  between  Tavel  and 
the  complainants  was  rescinded  by  mutual 
agreement,  Tavel  binding  himself  to  retnn  the 
cash  and  the  notes  received  from  the  complain- 
ants. The  cash  was  returned,  but,  as  the  notes 
had  been  indorsed,  they  were  not  returned. 
This  bill  was  brought  to  restrain  the  collection 
of  the  notes,  and  have  them  sunend«%d  and 
canceled. 

Complainants  allege  that  the  contract  be- 
tween them  and  Tavel  for  the  sale  and  pnr> 
chase  of  the  land  was  void,  because  not  rodooed 
to  writing;  that  the  consideration  for  the  notes 
has  failed;  and  that  the  indorsees  of  the  notes 
knew  these  facts,  and  took  the  notes,  not  in  the 
due  course  of  trade,  but  as  collateral  secarity 
for  pre-existing  debts.  Hickman  and  White 
answer  separately,  and  in  their  respective  an- 
swers insist  that  they  are  innocent  holdeis  of 
said  notes,  for  value,  and  that  the  same  are- 
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valid  and  subsistiDg  debts,  in  their  hands, 
against  the  complainants. 

Upon  these  pleadings  and  full  proof  the 
Cbanoellor  heard  the  cause,  and  decreed:  (1) 
that,  as  between  complainants  and  Tavel,  the 
notes  were  without  consideration  and  void;  (2) 
that  White  was  an  innocent  holder  of  nego- 
tiable paper,  for  value,  and  in  due  course  of 
trade,  and  that  he  was  entitled  to  retain  his 
note  and  recover  upon  it;  (8)  that  Hickman 
took  the  note  held  by  him  with  notice,  and  in 
payment  of  a  pre-existing  debt,  and  that  the 
flame  should  therefore  be  surrendered  and  can- 
celed. 

Complainants  appealed  from  so  much  of  the 
(tecree  as  refuses  them  relief  against  White, 
sod  Hickman  appealed  from  that  part  of  it 
directing  the  surrender  and  cancellation  of  his 
note. 

Theproof  shows  that  White  took  the  note 
from  Tavel  in  payment  of  a  debt  created  at 
the  time,  and  without  actual  notice  of  any  fact 
that  would  defeat  the  collection  of  the  note, 
fiat  it  is  argued  that  the  recital  on  the  face  of 
the  note  that  it  was  given  for  the  * 'third  pay- 
ment on  28  lots  in  Rain's  Addition,  ninth  dis- 
trict, this  day  purchased  of  Albert  Tavel,"  was 
sufficient  to  put  White  upon  inquiry,  and 
charge  him  with  notice  that  the  sale  of  the  lots 
was  verbal,  and  therefore  not  binding  upon 
either  party,  and  that  with  such  notice  the  in- 
dorsee of  a  purchase-money  note  cannot  be  al- 
lowed to  collect  it  after  a  rescission  of  the  sale. 

There  is  no  longer  any  question  in  this  State 
that  either  party  to  a  parol  sale  of  land  may, 
at  his  election,  abandon  the  contract,  and  avoid 
an  its  obligations.  This  is  so  well  settled  that 
a  citation  of  the  decisions  so  holding  is  entirely 
nnneceasarv.  We  have  no  case  in  Tennessee, 
however,  deciding  that  the  statement,  in  the 
face  of  a  negotiable  note,  that  it  was  given  for 
land,  will  put  an  indorsee  upon  inquiry,  and 
char^  him  with  notice  of  the  nature  and  in- 
firmity of  a  voidable  contract.  The  precise 
qaestion  seems  to  have  arisen  and  been  decided 
against  the  holder  of  the  note  in  North  Carolina. 

In  Howard  v.  KimbdU,  66  N.  C.  178,  the  su- 
preme court  of  that  State  said:  ''We  think  the 
fact  of  the  notes  not  being  in  the  usual  form 
of  promises  to  pay  money  *for  value  received,* 
hut  expressing  on  the  face  that  they  were  given 
for  the.  purchase  money  of  the  Rocky  Swamp 
tract  of  land,  was  su£9cient  to  put  Bullock  on 
inquiry,  and  to  fix  him  with  notice  that  the 
notes  could  not  be  collected  unless  a  good  title 
be  made  to  Kimball;"  citing  Cox  v.  Jerman,  6 
Ired.  Eq.  526. 

These  two  cases  seem  to  stand  alone,  with 
the  great  current  of  authority  against  them. 
Among  the  many  cases  announcing  a  different 
doctrine  are  the  following:  Doherty  v.  Perry, 
88  Ind.  15:  Bank  of  Oommeree  v.  Barrett,  38 
Oa.  126:  Hereth  v.  Merchants  Nat.  Bank,  84 
Ind.  880;  Swikett  v.  KeOwr,  22  Ohio  St.  558; 
Taylor  v.  (furry,  100  Mass.  36;  Heard  v.  Du- 
^W  County  Bank,  8  Neb.  12. 

The  foregoing  are  cases  in  which  the  con- 
sideration was  recited  in  the  face  of  the  note. 
Upon  the  same,  or  a  kindred  principle,  it  has 
iMKn  decided  that  notice,  not  so  imparted,  but 
otherwise  obtained,  that  a  note  was  given  for  a 
patent  right,  was  not  sufficient  to  put  an  in- 
dorsee upon  inquiry,  so  as  to  preclude  his  be- 
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coming  a  bona  fide  holder.  Borden  v.  Clark, 
26  Mich.  410;  MiUer  v.  Finley,  26  Mich.  254. 

It  has  also  been  held,  on  the  contrary,  that 
independent  knowledge  of  the  consideration  of 
a  note,  when  taken  by  the  indorsee,  lets  in 
against  him  any  defense,  touching  the  consid- 
eration, which  could  have  been  made  against 
the  original  payee.  .  Thrall  v.  Horton,  ii  Vt. 
888. 

So  a  plea  of  failure  of  consideration  has  been 
sustained  in  a  case  where,  in  addition  to  such 
notice  of  the  consideration,  the  indorsee  at  the 
time  of  taking  the  note  had  knowled/i;e  that 
the  consideration  would  likely  fail.  Harris  v. 
NtelioU.  26  Ga.  414. 

Mr.  Daniel  says:  "The  mere  statement  of 
the  consideration  in  a  bill  or  note  does  not  put 
the  holder  upon  inquiry  whether  or  not  it  really 
passed  or  has  failed  in  any  respect.  It  is  rather 
assuring  than  otherwise,  for  it  is  evidence,  if 
the  note  be  genuine,  that  it  was  given  for 
value,  and  the  specification  of  what  value  can 
no  more  challenge  the  holder's  investigation 
than  the  omission  of  such  specification.  In 
legal  effect  it  does  not  qualify  the  paper  in  any 
manner."  1  Daniel,  Neg.  Inst.  §  797.  In 
accord  is  Wade,  Notice,  2d  ed.  g  94  a. 

Following  the  weight  of  authority,  and  what 
is  regarded  as  the  better  public  policy,  we  hold 
that  the  statement  of  the  consideration  in  the 
face  of  the  note  did  not  impair  its  negotiability, 
and  should  not  be  allowed  to  prejudice  the 
right  of  White  to  enforce  its  collection.  The 
statement  is  not  alto^ther  superfluous.  It 
would  fill  the  office  of  identifying  the  note  as 
one  given  for  the  purchase  money  of  land,  and 
in  a  case  where  its  identification  as  such  be- 
comes important.  Such  cases  are  frequently 
before  the  courts.  Had  the  complainants  de> 
sired  to  make  the  note  payable  on  condition  that 
their  contract  for  the  land  should  be  complete- 
ly executed,  or  had  it  been  their  purpose 
to  charge  third  parties  with  notice  of  any 
equities  existing  against  the  payee  of  the  note, 
they  should  have  so  stated  in  or  on  some  part 
of  the  note  itself.  That  would  have  carried 
full  knowledge  to  White,  and  afforded  com- 
plainants perfect  protection.  That  Hickman: 
took  the  other  note  in  payment  of  a  pre-exist- 
ing debt  is  a  proposition  so  clear! v  established 
by  his  own  evidence  and  that  of  Tavel  that  it 
does  not  admit  of  debate.  Such  bein^  true,  it 
is  well  settled,  by  a  long  line  of  decisions  of 
this  court,  that  he  holds  the  note  subject  to  the 
same  defenses,  and  all  the  defenses  that  could 
be  made  available  against  Tavel,  the  original 
payee. 

The  very  skillful  arguments  of  counsel  made 
for  the  purpose  of  taking  this  case  out  of  the 
operation  of  that  rule,  though  plausible,  are 
unsound  and  unavailing.  It  being  shown  that 
there  was  a  failure  of  consideration,  and  a 
voluntary  rescission  of  a  voidable  contract  un- 
der which  the  note  was  executed,  there  is  no 
room  for  contending  that  Tavel  could  now 
compel  the  complainants  to  pay  the  note.  It 
follows  that  Hickman,  who  received  it  for  a 
pre-existing  debt,  and  therefore  stands  upon 
no  higher  ground  than  Tavel,  cannot  collect 
it. 

The  decree  is  affirmed.  Complainants  will 
pay  one  half  the  costs  of  this  court,  and  Hick- 
man the  other  half. 
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Lewis  P.  ATWOOD  et  al. 

tf, 
Emmie  L.  DUMAS  ei  al. 


(- 


.Maas. ) 


The  amount  which  a  shareholder  In  a  co- 
operative bankp  doing  busiDeBB  under  Public 
Statutea,  chap.  117,  and  Its  amendments.  Is  entitled 
to  withdraw  ther^rom,  made  up  of  duea  paid  in, 
plus  profits  and  less  fines  and  losses,  may  be 
reached  by  trustee  process. 


(Kay  9, 1880.) 

ON  plaintiffs'  appeal  from  the  Superior  Court 
of  Suffolk  County.    Bevermh 

This  action  was  brought  against  Emmie  L. 
Dumas,  and  the  West  Rozbuiy  Co-Operatiye 
Bank  was  summoned  as  trustee.  The  bank 
appeared  and  answered  that  it  had  not  in  its 
hands  or  possession  any  goods,  effects  or  cred- 
its of  the  said  defendant,  and  prayed  that  it 
might  be  discharged.  The  superior  court  dis- 
charged the  trustee  and  plaintiffs  appealed. 

The  other  material  facts  appear  in  the  opin- 
ion. 

Mewrs,  N.  C.  &  J.  K.  Berry  for  plaint- 
iffs. 

Mr,  C.  Q.  Keyes  for  the  trustee. 

Holmes,  J*.,  delivered  the  opinion  of  the 
court: 

It  appears  from  the  answers  of  the  corpora- 
tion,summoned  as  trustee,  that  it  was  organized 
and  does  business  under  Public  Statutes,  chap. 
117  (Stats.  1882,  chap.  257;  1888,  chap.  98; 
1885,  chap.  121;  1887,  chap.  216);  that  the  de- 
fendant is  a  member  and  holder  of  nine  shares 
in  it  upon  which  she  has  paid  as  dues  $68,  and 
that  the  withdrawal  value  of  the  shares  is 
$62.66. 

The  question  is  whether  this  sum  can  be 
reached  by  trustee  process,  or  whether  the 
shares  can  be  attached  only  in  the  mode  pro- 
vided by  Public  Statutes,  chap.  161,  ^S  71-78, 
for  attaching  the  shares  of  a  stockholder  in  a 
corporation. 

If  the  latter  method  had  been  resorted  to.  it 
might  be  argued,  no  doubt,  that  as  the  defend- 
ant is  a  member  of  the  corporation  and  as  the 
statute  calls  her  interest  "shares,"  she  is 
brought  expressly  within  the  words  of  the  lat- 
ter chapter,  providing  how  her  shares  may  be 
attached. 

We  express  no  opinion  upon  that  question. 
But  the  interest  of  the  members  of  a  corpora- 
tion of  this  kind  is  of  a  peculiar  nature,  and  it 
■does  not  follow  because  the  defendant  is  a 
member,  that  she  may  not  be  a  creditor  also  in 
respect  of  her  money  paid  in,  subject  to  any 
lawful  deductions  incurred  under  the  statutes. 
See  chap.  9;  Williams  v.  Parker,  186  Mass.  204. 
Co-operative  institutions  like  the  one  before 
us  seem  first  to  have  appeared  as  voluntary 
unincorporated  associations.  Stat.  1854,  chap. 
454,  §  5;  Merrill  v.  MclnUre,  18  Gray,  157; 
Baxter  v.  McTniire,  18  Gray,  168;  Delano  v. 
Wild,  6  Allen.  1. 

The  incorporation  of  them  simply  facilitates 
carrying  out  the  purposes  for  which  they  are 
8L.R.A. 


formed,  on  the  one  hand  of  advancing  the  fftndi 
contributed  by  the  members  to  such  of  tbemas 
make  the  best  offers,  and  on  the  other  by  di- 
viding the  profits,  if  any,  amon^  the  shang. 
In  the  latter  aspect  these  corporations  resemUe 
savings  banks  and  have  been  likened  to  them 
more  and  more  by  lesislation.  They  stand  in 
the  same  relation  to  uie  commissioner  of  mt- 
ings  banks.    Pub.  Stat.  chap.  117,  §  20. 

They  are  subject  to  similar  reatrictions  as  to 
land  purchased  by  them  on  foreclosure.  Sec 
19. 

They  are  required  to  reserve  a  guaranty  fond 
from  net  profit.  Stat.  1885,  chap.  121.  See 
Pub.  Stat.  chap.  116,  §  24.  Since  the  Sutote 
of  1888,  chap.  98,  they  are  called  banks.  The 
so  called  shares  are  represented,  not  by  oettifl- 
cales  or  stock  but  by  entries  in  a  pass  book 
Pub.  Stat.  chap.  117.  §  17. 

And  the  value  of  them  is  determined  by  the 
amount  paid  in  plus  profits  and  leas  fines  and 
losses.  When  the  shares  reach  the  nltimite 
value  of  9200  they  are  not  to  be  kept  as  foD 
paid  shares  but  are  to  be  paid  off.  Pub.  Stat 
chap.  117,  §§  7,  9. 

By  Statute  1887,  chap.  216,  §  2  (Pub.  Stat 
chao.  117,  ^  8)  "  A  member  may  withdraw  his 
unpledged  shares  at  any  time  by  givinr  thirty 
dap' notice."  That  is  to  say,  the  member  hai 
a  right  to  demand  back  the  monev  he  has  paid 
to  the  corporation  together  with  any  profit 
which  may  have  accrued  deducting  fines  and 
his  share  of  losses;  and  this  right  is  one  of  the 
terms  on  which  he  paid.  At  the  same  time  he 
has  no  claim  to  a  specific  fund.  The  monej 
which  he  pays  in  becomes  the  money  of  the 
corporation  as  in  the  case  of  a  banker;  and  in 
this  case  the  trustee  states  that  it  has  used  the 
money  paid  by  the  defendant  as  its  own. 

So  far  the  relation  between  the  corporation 
and  the  defendant  is  that  of  debtor  and  credit- 
or, or  at  least  constitutes  a  contractual  or  ana- 
si  contractual  obligation  to  pav  money,  what- 
ever name  it  may  be  called  in  the  statute.  See 
Burt  V.  Rattle,  31  Ohio  St.  116,  180;  Tottsn  v. 
Tison,  54  Ga.  189. 

The  fact  that  the  defendant  had  not  given 
the  required  notice  does  not  affect  the  queitton. 
Clapp  V.  Hancock  Bank,  1  Allen.  891 

It  IS  true  that  no  more  than  one  half  the  foods 
in  the  treasury  are  applicable  to  the  demands 
of  withdrawing  membera  without  the  consent 
of  the  directora.  But  it  is  equally  true  that 
the  liability  of  a  mutual  insurance  company 
for  a  loss  is  confined  to  a  specific  and  limited 
fund.  Com.  v.  Mass,  Mut,  F,  Ins,  Co,  118 
Mass.  116.  121. 

So  is  that  of  a  savings  bank.  So,  indeed,  in 
a  sense,  is  that  of  every  corporation.  Since  a 
corporation  has  no  body  which  can  be  tata 
on  execution,  it  would  not  be  argued  that  a 
mutual  insurance  company  or  a  savings  bank 
could  not  be  trusteed.  Pub.  Stat  chap.l88,§88. 
The  trustee  does  not  allege  in  its  answer  that 
the  funds  are  insufficient  in  fact. 

By  Statute  1887,  they  are  to  be  deducted 
from  the  amount  standing  to  the  credit  of  the 
shares  to  be  withdrawn,  all  fines,  a  proportion- 
ate part  of  any  unadjusted  loss,  together 
with  such  proportion  of  the  profit  previously 
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credited  to  the  shares  as  the  by-laws  may  pro- 
Tide.  Bat  these  sums  are  all  capable  of  ascer- 
tainmeut  and  are  ascertaiDed  by  the  trustee's 
answer.  The  statute  provides  that  the  share- 
bolder  "shall  be  paid  the  balance"  thus  ascer- 
tained.   We  are  of  opiniou  that  the  sharehold- 


er's right  to  this  balance  is  a  credit,  or  that  the 
balance  is  "  money  due  to  the  defendant"  sub- 
ject to  be  taken  by  trustee  process.  Pub.  Stat, 
chap.  188,  §g  21,  25;  Gray  v.  Bennett,  3  Met. 
522,  526. 

Trustee  charged. 


TEXAS  SUPREME  COURT. 


Julius  RUNGE,  Appt., 

V. 

Joueph  FRANKLIN  et  <a. 
(.— Ter ) 

LNo  actton  for  libel  can  be  maintained 

for  any  defamatory  matter  contained  in  a  plead- 
ing In  a  court  of  civil  Jurisdiction.  Buch  a  publi- 
cation to  abeolutely  prlvlleered. 

1 A  report  in  a  newspaper,  filed  with  a 
petition  for  libel*  which  does  not  point  out 
any  particular  part  of  the  report  as  Jibelous,  ex- 
cept by  declarinsr  it  to  be  a  repetition  of  matter 
published  in  the  court  proceeding,  if  intended  to 
constitute  a  distinct  cause  of  action,  is  insufficient 
because  of  the  failure  to  set  out  anything  in  hcee 
vaiM  as  libelous. 

a.  A  eoont  in  a  petition  for  libel,  based  ona 
newspaper  publication  repeathig  statements  made 
in  a  bQ)  for  injunction,  etc.,  is  Insufficient,  where 
it  does  not  lay  any  basis  for  damages  as  to  amount 
resulting  from  this  publication  alone,  but  is  con- 
nected and  blended  with  the  alleged  wrong  of 
publishing  by  the  filing  of  the  bill  in  court,  and 
the  prayer  is  for  $10,000  on  account  of  ^^  the  sev- 
eral grievances  aforesaid."  There  being  no  cause 
of  action  on  account  of  the  pleading  In  court,  and 
the  two  daims  being  blended,  there  is  no  guide 
for  a  verdict  as  tp  the  newspaper  publication 
alone. 

(February  6, 1889.) 

APPEAL  by  plaintiff,  from  a  judgment  of 
the  District  Court  of  Galveston  County  in 


favor  of  defendants  in  an  action  to  recover 
damages  for  the  alleged  publication  of  a  libel. 
Affirmed, 
(Commissioners*  decision.) 

Statement  b^  Collard,  C: 

This  is  a  suit  for  libel  brought  by  Julius 
Runge  against  Joseph  Franklin,  Henry  Seelig- 
son,  Charles  Dalien,  Royal  T.  Wheeler.  J.  H. 
Hurt,  E.  D.  Hamner,  H.  W.  Rhodes  and  M. 
W.  Shaw. 

The  original  petition  was  filed  March  18, 
1886.  It  was  amended  January  26,  1887. 
The  alleged  libelous  matter  is  contained  in  a 
petition  filed  in  the  District  Court  of  Galves- 
ton County  February  3,  1886,  by  defendants 
against  the  Island  City  Ice  Company.  Plaint- 
iff was  not  made  a  party  to  the  suit,  but  it  is 
alleged  that  he  was  one  of  the  directors.  The 
suit  was  styled  Cliarles  DaXien  and  othen  against 
The  I^nd  City  lee  Company,  and  numbered 
12,8b0.  The  suit  was  for  the  purpose  of  hav- 
ing a  receiver  appointed  for  the  ice  company. 

It  is  alleged  that  the  suit  tois  brought  as  a 
libelous  cover  and  device  under  which  to  atttick 
and  injure  the  good  name  and  fame  of  plaintiff 
and  to  injure  him  by  depreciating  his  stock  in 
several  corporations  of  which  he  is  director: 
that  defendants  all  knew  and  were  fully  ad- 
vised that  they  had  no  cause  of  action  against 
plaintiff;  that  the  libelous  matter  was  published 
maliciously  against  plaintiff  as  a  man  and  a 
director  in  the  ice  company,  without  cause  of 
action  or  right  of  petition;  and  that  it  was  ut- 


Note.— Ifott^rs,  though  acandaiouB^  charged  inju- 
(Kefari  pleodinds,  are  not  actUmahU  libel. 

Xo  action  lies  for  libelous  matter  charged  in  a 
pleading  in  a  judicial  proceeding  before  a  court  of 
Justice,  although  the  matter  is  false,  and  however 
defamatory  (Buckley  v.  Wood,  4  Coke,  14  b;  Gut- 
ter v.  Dixon,  4  Coke,  14  h;  Weston  v.  Dobniet,  Cro. 
Jac.  42S;  1  Hawk.  P.  C.  chap.  Sa,  1 8;  Lea  v.  White.  4 
Soeed,  111);  or  of  an  afiBdJEivit  however  false  and 
malicious,  and  although  the  party  scandalized  is  not 
a  party  to  the  cause  (Henderson  v.  Broombead,  4 
HurisU  A  N.  S8Q;  Francis  v.  Wood,  75  Oa.  648;  Caasel- 
man  v.  Winship,  8  Dak.  28S);  or  in  any  statement  in 
a  Judicial  proceeding  however  false  and  malicious. 
BsHey  v.  Dean,  5  Barb.  297;  Warner  v.  Paine,  2 
Sandf.  196;  Sanders  v.  BoUinson,  2  Strobh.  L.  447; 
Snydam  v.  Moffat,  1  Sandf.  469;  Hardin  v.  Cumstock, 
S  A.  K.  Marsh.  480. 

But  the  publication  of  the  pleadings  or  other  con- 
tentB  of  the  flies  of  a  private  suit,  by  a  newspaper, 
before  hearing  or  action  in  open  court  is  not  privi- 
leged. Park  V.  Detroit  Free  Press  Co.  1  L.  R.  A. 
M. 

PrivOeoed  communication. 

Communications  are  privileged  as  matters  of 
public  policy.  Those  abeolutely  privileged  rest 
8L.R.A. 


upon  the  same  necessity  that  requires  one  to  sur- 
render personal  rights  and  to  suffer  loss  for  the 
benefit  of  the  Commonwealth.  Bacon  v.  Michigan 
Cent.  K.Co.  (Mich.)  9  West.  Bep.  709. 

Words  spoken  in  a  judicial  proceeding,  whether 
by  a  party,  by  a  witness  or  by  counsel,  are  prima 
facie  privileged.    Stewart  v.  Hall,  83  Ky.  875. 

Witnesses  are  absolutely  privileged  from  liability 
to  civil  action  for  defamatory  words  used  by  them 
in  the  course  of  judicial  proceeding.  Hunckei  v. 
Vonelff  (Md.)  12  Cent  Rep.  849. 

The  Mississippi  Code  1880,  1004,  making  actionable 
all  words  commonly  considered  insults,  and  which 
lead  to  violence  and  breaches  of  the  peace,  does  not 
affect  the  immunity  of  a  witness  in  a  Judicial  pro- 
ceeding from  liability  to  an  action  for  slander. 
Vemer  v.  Vemer,  64  Miss.  821'. 

A  communication  made  to  a  staters  attorney 
whose  duty  is  to  commence  and  prosecute  criminal 
actions  is  an  absolutely  privileged  communication, 
even  though  there  be  evidence  of  the  speaking  of 
the  same  to  other  persons  than  the  attorney.  V ogel 
v.  Gruaz,  110  U.  8.  311  (28  L.  ed.  158). 

Pertinent  and  material  matter  written  or  epoken  in 
judicial  proceedings  is  privileged. 
Whatever  is  said  or  written  in  good  faith  in  the 
course  of  a  Judicial  proceeding,  and  which  is  pertl- 
27 
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terly  impertinent  and  irrelevant  to  any  rights 
of  complainants  therein  as  against  the  ice  com- 
pany. 

It  is  alleged  that ''  In  a  certain  part  of  said 
libelous  petition  it  ^as  alleged  as  follows: 
That  about  the  month  of  November,  1888, 
the  said  president,  Wm.  H.  Sinclair,  and  cer- 
tain other  directors  of  said  ice  company  (mean- 
ing thereby  the  directors  of  the  Island  City  Ice 
Company)  heg&u  a  course  of  mismanagement 
unknown  to  and  concealed  from  the  stock- 
holders, which  was  calculated  to  injure  and 
destroy  the  marketable  value  of  the  stock,  and 
which  was  done  by  said  Wm.  H.  Sinclair  and 
those  intrusted  with  the  interest  of  said  ice  com- 
pany (meaning  thereby  and  referring  to  plaint- 
iff as  one  of  the  directors),  to  serve  their  own 
purposes  and  benefit  themselves,  and  to  injure 
these  complainants  and  all  other  stockholders 
not  confederating  with  them  for  the  purpose 
aforesaid  (that  by  them  they  referred  to  this 
plaintiff  and  other  directors  of  said  company.)' " 

It  is  further  allepd  "That  defendants  set 
out  at  length  in  said  paper  writing  called  b^ 
them  a  petition,  that  a  most  favorable  proposi- 
tion to  lease  the  property  of  the  company  had 
been  made  to  the  directory  of  the  Island  City 
Ice  Company,  and  then  in  a  certain  part  of 
said  libel  was  and  is  contained  allegations  in 
tenor  as  follows:  And  these  complainants 
(meaning  thereby  the  defendants)  charge  that 
the  said  officers  of  said  company  conceded  the 
same  (referring  to  the  offer  of  lease)  from  the 
shareholders  (meaning  shareholders  of  the 
Island  City  Ice  Company),  well  knowing  that 
its  acceptance  would  be  demanded  and  im- 
posed by  said  shareholders,  and  thus  frustrate 
ibe  plans  laid  for  the  purpose  of  managing  the 
ice  company  for  their  (meaning  and  referring 
to  plaintiff  and  other  directors)  own  advantage 
and  to  the  injury  of  the  majority  in  number  of 
Uie  shareholdfers. 

"In  a  certain  other  part  of  said  libel  there 
was  and  is  contained  allegations  in  tenor  as 


follows:  That  said  Sinclair  encouraged  luge 
sales  of  ice  and  beer,  well  knowing  that  such 
course  was  sure  to  produce  great  loss  to  tiie 
shareholders  in  said  company  (meaning  the 
Island  City  Ice  Company),  and  the  complain- 
ants charge  and  allege  that  he  did  the  acts 
complaint  of  with  the  assent  of  the  directors 
of  said  company  (meaning  thereby  plaintiff 
and  other  directors)  for  the  purpose  of  de- 
preciating the  capital  stock  of  the  company,  so 
that  it  might  be  bought  at  low  figures;*  aod 
thus  controlled  the  afuiirs  of  the  company  to 
make  a  real  or  pretended  debt  upon  the  same 
and  to  sell  the  property  of  the  company  to  their 
own  advantage  (meanmg  to  the  lul vantage  of 
plaintiff  and  other  directors)  to  the  wrong  and 
injury  of  complainants  and  other  small  stock- 
holders, and  to  deprive  them  of  the  value  of  the 
stock." 

It  is  also  alleged  that  "In  a  certain  part  of 
said  libel  there  was  and  is  contained  allegations 
as  follows:  They  (meaning  defendants  in  this 
suit)  further  allege  that  during  the  years  1884 
and  1885,  after  said  willful  and  wrongful  acts 
had  caused  the  stock  of  said  company  to  de- 
preciate to  a  small  value,  Wm.  H.  Sinclair  and 
others  among  the  directors  confederating  with 
him,  purchased  a  large  number  of  shares  of  the 
stock  at  ^eatly  reduced  figures,  so  that  said 
Wm.  H.  Sinclair  now  holds  716  shares  of  the 
same,  and  he  and  other  associates  with  him 
among  the  directors  and  certain  stockholders 
hold  and  control  1234  shares,  a  clear  majoritv 
of  the  whole  number  1891  (meaning  the  whole 
capital  number  of  shares  in  the  Island  City  Ice 
Company),  the  greater  part  of  which  snares 
were  procured  and  are  being  used  for  the  pur- 
pose of  carrying  such  measures  in  the  meeiiog 
of  stockholders  and  directors  as  will  enable 
them  to  deprive  the  majority  of  shareholders 
of  all  rights  in  the  property  of  the  company, 
and  of  the  total  value  of  their  stock.  That  the 
president  and  directors  (meaning  of  the  Island 
City  Ice  Company)  alone  own  and  control  UU 


nent  and  material  to  the  matter  in  controversy,  is 
privileged.    Rainbow  v.  Benson,  71  Iowa,  801. 

Where  they  are  uttered  in  grood  faith,  without  ex- 
press malioe,the  speaker  havingr  reasonable  or  prob- 
able cause  to  believe  them  true  and  material,  they 
are  privilegred  and  no  action  will  lie.  Briggs  v.  Gar- 
rett, 2  Gent.  Bep.  964,  111  Pa.  404;  Mower  v.  Watson, 
11  Vt.  688;  Marsh  v.  Easworth,  86  How.  Pr.  538;  Cooke, 
Defamation,  88;  Doyle  v.  O'Doherty,  1  Oar.  &  M. 
421. 

A  publication  in  the  course  of  a  judicial  nroceed- 
ing^,  which  the  party  supposes  is  necessary  to  his 
defense,  is  not  actionable  (Lea  v.  White,  4  Sneed, 
HI),  and  much  latitude  will  be  allowed  to  the  judg- 
ment and  discretion  of  one  who  conducts  a  cause  in 
a  court  of  Justice.    Hoar  v.  Wood,  3  Met.  198. 

Counsel  should  be  aUowed  full  freedom  of  speech 
in  conducting  their  causes  (Hoar  v.  Wood,  8  Met.197), 
In  every  proceeding  before  a  competent  court  or 
mt^trate  (Weston  v.  Dobniet,  Cro.  Jac.  482) ;  and 
this  includes  church  judicatories.  McMillan  v.Birch, 
1  Binn.  178. 

The  publication  by  an  attorney  in  the  course  of 
his  employment  is  absolutely  privileged.  Hollis  v. 
MeuY,  aoCal.625. 

A  civil  action  of  libel  will  not  He  for  malicious 
statements  made  by  a  party  in  any  of  the  pleadings 
or  proceedings  in  a  cause  before  a  court  having  ju- 
risdiction of  the  subject.  Bartlett  v.  Christhilf  (Md.) 
12Cent.Bep.852. 
8  L.  R.  A. 


PrivOeae  extends  to  both  attorney  and  tUcnt. 

The  privilege  extends  to  a  party  to  the  suit  as 
well  as  to  his  counsel  (Mower  v.  Watson,  11 YL  636: 
Hoar  V.  Wood,  8  Met.  196);  but  they  must  be  perti- 
nent and  material  to  the  judicial  inquiry.  Mundi 
V.  Elsworth,  88  How.  Pr.  584,  SO  N.  Y.  811;  -White  t. 
Nicholls,  44  U.  S.  8  How.  287  (11  L.  ed.  501);  White  v. 
Carroll,  42  N.  Y.  181;  Moore  v.  Manufacturers  Nat. 
Bank,  21 N.  Y.  S.  R.  864;  Warner  v.  Paine,  2  Saodf . 
105. 

And  when  pertinent  and  material,  their  truth  or 
falslty  is  immaterial— and  this  irrespective  of  the 
question  or  motive  of  malice.  Hastinirs  v.  Lusk, 
22  Wend.  410;  Garr  v.  Selden,  4  N.  Y.  W:  Riiyr  ^. 
Wheeler,  7  Cow.  725;  Gilbert  v.  People,  1  Deiiio,fl; 
Marsh  v.  Ellsworth,  SO  N.  Y.  800. 

That  the  utteranoe,  whether  oral  or  written,  mu^t 
not  be  impertinent,  see  Gilbert  v.  People,  1  Denio, 
41;  Hoar  v.  Wood,  8  Met.  196;  Hodgson  v.  Scaxiett« 

1  Holt,  821;  Brook  v.  Montague,  Cro.  Jao.  SQL 
The  privilege  exists  in  an  absolute  sense  only 

where  the  words  are  pertinent  to  the  Issue.   Brad- 
ley V.  Heath,  12  Pick.  183;  Remington  v.  CoDgdoo, 

2  Pick.  310;  Hastings  v.  Lusk,  22  Wend.  417. 

The  exemption  of  an  attorney  from  an  actioo  of 
libel  and  slander  for  defamatory  words  used  by  him 
in  a  judicial  proceeding  extends  only  to  such  words 
as  relate  to  the  subject  matter  thereof.  Maulsby 
V.  Reifsnider  (Md.)  12  Cent.  Rep.  840. 
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shares  of  said  stock,  by  which  means,  the  same 
being  a  majority  of  all  the  stock  subscribed, 
diey  caD  pass  any  resolution  they  may  desire 
in  the  meetings  of  stockholders,  to  the  detri- 
ment and  loss  of  these  petitioners  and  other 
minority  stockholders. 

"Complainants  say  and  allege  that  said  B. 
Adoue,  Wm.  H.  Sinclair  and  other  directors 
aforesaid  (referring  to  plaintiff  and  other  di- 
rectors) are  about  to  hold  a  stockholders' 
meeting  on  Tuesday,  February  the  3d,  1886,  for 
tlie  purpose  of  passing  a  resolution  together 
with  other  large  stockholders  associated  with 
them,  and  by  which  re8oluti(>n  it  is  proposed 
to  sell  all  the  property  consisting  of  bulla  ings, 
lots,  etc.,  which  cost  said  company  $41,275, 
for  the  purpose  of  paying  the  alleged  indebt- 
edness to  Adoue  &  Lobit  of  $18,5(K);  that  said 
Rate  IB  to  be  carried  out  and  managed  by  said 
Adoue,  and  the  directors  (meaning  thereby 
this  plaintiff  and  other  directors  of  said  com- 
pany). 

"Complainants  deny  that  any  such  amount 
was  due  to  Adoue  &  Lobit,  and  say  that  in 
fruity  and  eood  conscience  B.  Adoue  and  the 
directors  of  said  company  should  not  be  al- 
lowed to  create  a  debt,  if  in  fact  any  such 
debt  exists  (meaning  thereby  to  question  the 
honesty  and  validity  of  the  debt  of  the  com- 
pany) to  the  great  injury  and  wrong  of  these 
shareholders  and  the  minority  shareholders; 
and  that  they  should  not  be  allowed  to  sell  and 
appropriate  all  said  property  to  satisfy  the 
same. 

''Petitioners  say  they  have  reason  to  fear,  and 
believe,  that  the  said  Adoue  and  Sinclair,  and 
others  confederating  with  them,  are  about  to 
pass  said  resolution,  or  some  other  resolution 
equally  harmful  and  injurious  to  these  share- 
holders, which  said  officers  of  the  company 
(meaning  plaintiff  and  others),  and  those  con- 
federating with  them,  have  full  power  to  do. 
That  petitioners  have  reason  to  fear,  and  do 
fear  and  believe,  that  said  officers  of  said  com- 
pany are  about  to  sell  or  otherwise  dispose  of 
said  property,  and  that  they  will  do  so  unless 
restrained  by  the  equitable  power  of  this  court. 
That  if  permitted  to  sell  or  dispose  of  the 
same,  they  (meaning  plaintiff  and  other  direct- 
ors) will  sell  or  dispose  of  it  to  their  own  ad- 
vantage, and  for  their  own  benefit,  and  not  for 
the  benefit  and  advantage  of  complainants,  and 
other  minority  shareholders.  That  by  hasty 
or  pretended  sale  the  said  property  worth  up- 
wards of  180,000  or  $35,000  at  a  low  valuation 
will  be  turned  over  by  said  president  or  direct- 
ors (meaning  plaintiff  and  other  directors)  to 
themselves  and  others  associated  with  them, 
for  the  purpose  of  paying  the  alleged  indebted- 
ness, claimed  by  said  president,  B.  Adoue,  and 
his  partner,  J.  Lobit,  and  no  surplus  will  be 
left  for  division  among  the  shareholders. 

*'  Claimants  represent  that  the  president,  B. 
Adoue,  and  the  board  of  directors  are  not 
proper  persons  to  be  permitted  to  wind  up  the 
affairs  of  the  Island  City  Ice  Company  by  rea- 
son of  the  facts  hereinbefore  set  i6rth,  which 
they  allege  constitute  fraud,  wrong  and  injury 
(meaning  by  this  plaintiff  and  others)  on  the 
riffhts  of  complainants,  and  other  shareholders 
who  hold  small  amounts  of  said  stock." 

It  is  then  alleged  by  plaintiff '*that  aU  the 
allegations  of  fraud,  dishonesty  and  miscon- 
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duct,  charged  in*  said  libel  by  defendants 
against  plaintiff,  are  libelous,  slanderous  and 
untrue,  and  made  maliciously  and  without 
probable  cause  by  said  defendants." 

Dama^  are  claimed,  $20,000. 

Plaintiff  further  alleges  that  after  he  had 
filed  in  said  court  his  affidavit  specifically 
denying  each  and  all  the  allegations  made  in 
defendants'  said  petition,  defendants,  on  Feb- 
ruary the  11th,  1886,  caused  the  same  to  be 
published  in  the  * 'Galveston  News,"  a  news- 
paper published  in  the  City  of  Galveston,  hav- 
ing an  extensive  circidation  in  the  City  of 
Galveston  and  throughout  the  State  of  Texas, 
repeating  through  the  columns  of  said  paper 
the  said  libelous  matter;  in  a  certain  part  there- 
of was  and  is  contained  in  tenor  as  follows, 
hereby  annexed  marked  'Exhibit  A'  and  here- 
by made  a  part  of  this  petition." 

It  is  then  alleged  that  after  the  defendants 
had  so  as  aforesaid  vented  their  spleen  "by 
publishing  their  said  libelous  allegations  in 
said  petition  and  in  said  newspaper,  and  un- 
der pretext  of  a  suit  accomplishod  their  wicked 
and  malicious  purpose  of  injuring  plaintiff  in 
character,  business  and  property,  defendants 
then  dismissed  said  pretended  suit  paying  the 
costs  of  court.  That  before  the  dismissal  of 
said  pretended  suit  there  had  been  demurrers 
filed  by  the  Island  C^ty  Ice  Company  and  its 
representatives,  on  the  ground  that  in  truth  and 
in  fact  it  was  no  suit  and  showed  on  its  face 
that  there  was  no  cause  of  action  or  basis  of 
relief  against  the  Island  City  Ice  Company. 
The  saia  dismissal  was  before  a  ruling  of  the 
court  was  had  on  said  demurrers.  B^  reason 
of  the  committing  of  said  several  gnevances 
plaintiff  has  lost  customers  in  his  business,  and 
the  values  of  his  stock  in  various  corporations 
have  depreciated,  and  plaintiff  has  been  greatly 
harassed  and  damaged  by  defendants,  to  wit: 
in  the  sum  of  $10,()00."  Then  follows  prayer 
for  judgment  for  $80,000.  The  petition  in  suit 
of  Charles  Dalien  et  al.  against  The  lee  Com- 
pany  is  made  a  part  of  plaintiff's  petition  and 
filed  therewith  as  "Exhibit  B." 

Exhibit  A  contains  the  matter  published  in 
The  Gkdveston  News.  It  gives  the  names  of 
the  plaintiffs  in  the  suit  against  the  ice  compa- 
ny; states  that  Dalien  is  the  lar^t  shareholder 
of  the  parties  bringing  the  suit,  having  sixty 
shares,  out  of  something  over  100  of  the  capital 
stock,  the  total  being  1891.    It  is  headed: 

"A  receiver  appli^  for  to  manage  the  Island 
City  Ice  Company  and  protect  the  interest  of 
the  smaller  stockholders." 

It  states  that  the  bill  shows  that  the  company 
was  organized  in  1880  with  a  capital  stock  of 
1891  shares  at  $25  per  share,  aggregating  a  total 
capital  paid  up  in  cash  of  $47,2*%.  ti  states 
that,  "At  present  Mr.  B.  Adoue  is  president  of 
the  company,  and  W.  H.  Sinclair,  Julius 
Runge"  and  others,  giving  the  names,  are  di- 
rectors ,  against  whom  the  suit  is  brought.  The 
property  owned  by  the  company  is  stated  to 
be  lots  12,  18  and  14  in  block  787  in  the  City 
of  Galveston  with  a  brick  building  used  as  an 
ice  house,  reasonably  valued  at  $41,275. 

After  these  explanations  the  publication  un- 
dertakes to  state  what  is  alleged  in  the  bill,  viz. : 
mismanagement  of  the  affairs  of  the  company 
to  the  detriment  of  complainants'  interests,  and 
general  detriment  of  the  interest  of  the  com- 
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paDy;  and  that  the  assets  and  resources  are  be- 
ing wasted  to  the  wrong  and  injury  of  plaint- 

The  publication  then  proceeds  as  follows: 

"The  specific  allegations  are  substantially 
these,  quite  numerous  and  some  of  them  i^evere: 
That  while  W.  H.  Sinclair  was  president  of 
the  company  in  1888  a  very  favorable  proposi- 
tion was  made  to  the  company  by  the  Anbeu- 
ser-Bush  Brewing  Association,  proposing  to  take 
charge  of  the  company  business  for  five  years 
and  run  it  in  their  own  interest,  guaranteeing 
the  stockholders  an  annual  dividend  of  10  per 
cent  on  their  stock;  that  this  proposition  would 
have  been  beneficial  to  the  company,  but  the 
president,  Sinclair,  refused  to  accept  it  and 
failed  to  make  it  known  to  the  stockholders. 
That  during  the  administration  of  the  same 
president,  the  price  of  ice  was  reduced  from 
$15  to  $10  per  ton,  prices  rendering  the  invest- 
ment of  the  stockholders  unprofitable  and  the 
institution  insolvent.  That  at  the  same  time 
Sinclair  was  president  of  the  ice  company  he 
was  also  president  and  principal  manager  of 
the  Beach  Hotel  Company;  and  from  December, 
1888,  to  April,  1885,  the  Beach  Hotel  was  fur- 
nished with  ice  and  beer  by  the  Island  City  Ice 
Company  at  these  reduced  prices  and  at  a  total 
cost  of  $6,518.75,  when,  if  the  same  quantity 
had  been  purchased  before  president  Sinclair 
reduced  the  prices,  the  revenue  accruing  to  the 
ice  company  from  this  source  would  have  been 
over  $9,000,  thus  leaving  a  clear  profit  to  the 
hotel  of  $8,000." 

The  complainants  further  allege  that  the  re- 
duction in  price  was  made  in  order  to  depreciate 
the  capital  stock  of  the  company,  that  the  stock 
might  be  boueht  in  by  the  directors  at  the  low- 
est possible  figures,  and  thus  freeze  out  the 
smaller  shareholders. 

They  also  allege  that  the  debt  of  the  company 
has  been  largely  increased;  that  in  January, 
1884,  the  debt  was  about  $8,500  as  against 
$11,000  in  January,  1885,  while  at  the  latter 
period  the  expenses  were  lower.  That  since 
Januarv,  1885,  the  debt  has  been  increased 
$18,500,  which  amount  was  claimed  to  be  due 
Adoue  &  Lobit,  the  senior  of  the  firm  and  the 
principal  beneficiary  of  this  alleged  debt  being 
now  the  president  of  the  IslanaCity  Ice  Com- 
pany. That  in  March,  1884,  W.  H.  Sinclair 
resigned  as  president  and  B.  Adoue  was  elected 
to  fill  the  vacancy.  That  in  April,  1885,  a  pool 
was  formed  with  the  Texas  Ice  Company  by 
which  295  tons  of  ice  were  sold  to  that  com- 
pany at  $5  per  ton,  when  president  Adoue 
knew  that  even  $10  a  ton  was  a  ruinous  price. 

The  complainants  alleged  that  the  books  of 
the  company  have  been  wrongfully  and  inac- 
curately kept,  and  do  not  properly  show  the 
business  affairs  of  the  company  or  present  them 
in  a  manner  that  is  intelligible  to  the  stockhold- 
ers; that  between  February  and  October,  1885, 
certain  promissoir  notes  aggregating  $3,700 
were  executed  and  made  payable  to  Adoue  & 
Lobit,  of  the  payment  of  which  notes  no  record 
appears  upon  the  books  of  the  company.  That 
the  pool  entered  into  has  not  been  at  lul  advan- 
tageous, as  it  is  daimed  that  the  Island  City 
Ice  Companv  is  still  indebted  to  the  Texas  Ice 
Company  $1,000.  That  the  dii^ectors  propose 
now  to  sell  the  property  of  the  company  to  pay 
the  debt  to  Adoue  &  Lobit  and  which  com- 
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plainants  charge  is  of  doubtful  validity.  That 
the  books  show  that  W.  H.  Sinclair  owns  875 
shares  of  stock  in  the  company  while  hecUiini 
716  shares.  That  the  directors'  meetings  bsve 
not  been  held  as  the  charter  provides,  and  tbat 
by  mismanagement  and  connivance  to  freeze 
out  the  smaller  shareholders,  the  stock  has  de- 
preciated to  a  nominal  value;  and  that  W.  E 
Sinclair,  and  other  directors  acting  in  confed- 
eration with  him,  have  recently  purchased  large 
quantities  of  stock  at  greatly  reduced  figures, 
controlling  in  all  1284  shares.  That  the  presi- 
dent and  airectors  own  in  all  1114  shares  of 
the  capita]  stock  and  in  consequence  pass  socb 
resolutions  as  they  please  and  are  now  deter- 
mined by  the  exercise  of  this  power  to  sell  out 
the  companv.  That  only  657  shares  of  stock 
are  held  by  shareholders  not  confederating  with 
the  directors. 

*  *In  view  of  these  facts  the  complainants  piay 
that  the  oflftcers  and  directors  of  the  comDtnj 
be  enjoined  from  mortgaging,  leasing,  selling, 
or  otherwise  disposing  of  the  property,  real  or 
personal,  of  the  Island  City  Ice  Company,  and 
that  a  receiver  be  appointed  to  take  cba^  of 
and  wind  up  the  affairs  of  the  company,  nam- 
ing J.  P.  Al  vey  as  a  competent  person  for  re- 
ceiver." 

''The  bill  further  charges  that  all  the  present 
ofiBcers  were  illegally  elected,  as  the  cbaiter 
provides  for  their  election  by  ballot,  whOe  as  a 
matter  of  fact  they  were  elected  viva  wee" 

"Upon  the  prayer  of  the  petition  Jtitfoe  Stew- 
art granted  a  temporary  injunction,  asked  for. 
in  chambers,  and  was  engaged  aU  day  yestetdaj 
in  hearing  the  case  upon  its  merits  as  to  the  ap- 
pointment of  a  receiver." 

Plaintiff  seems  to  rest  his  case  for  libel  oo 
the  allegations  of  the  petition  as  extracted,  and 
the  pubucation  in  The  News.  Defendants  filed 
demurrer  and  exceptions  to  the  petition. 

Special  exceptions  as  follows: 

1.  That  said  petition  shows  that  the  alleged 
defamatory  matter  was  written  in  the  coarse  of 
a  certain  judicial  proceeding  in  cause  Na 
12,880,  it  being  in  the  petition  in  said  suit  filed; 
that  it  shows  the  said  proceeding  were  regular; 
that  the  allegations  in  the  petition  were  rele- 
vant and  pertinent  to  the  relief  sought,  viz.: 
the  appointment  of  a  receiver  for  the  Island 
City  Ice  Company,  and  for  obtaining  an  in- 
junction restraining  plaintiff  and  others  from 
selling  the  propert)r  of  the  company;  that  the 
cause  was  pending  in  a  court  of  competent  Ju- 
risdiction; therefore  the  matter  complained  of 
was  privileged  and  no  action  is  mamtainable 
thereon. 

2.  The  language  complained  of  is  not  acdona- 
ble  per  ae,  and  the  petition  contains  no  such  al- 
legations of  special  damage  as  will  support  the 
action. 

8.  The  petition  alleees  that  the  petition  filed 
in  suit  No.  12.880  did  not  ask  for  any  relief 
against  said  directors,  and  alleges  that  tbe  suit 
was  not  real  and  bona  fide;  yet  the  petition  sets 
forth  enough  of  the  petition  in  suit  No.  12,880 
to  show  that  the  same  was  a  bill  in  chancery 
in  the  usual  form  praying  distinctly  for  relief, 
that  the  president  and  airectors  be  enjoined 
from  selling  the  property  of  said  company,  and 
that  they  be  dispossessed  of  the  control  of  said 
company  and  for  a  receiver  for  the  company. 
Wherefore,  defendants  say  the  petition  of  plaint- 
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iff  IS  bad,  multifarious,  contradictory  and  in- 
sufficient. 
I  4.  Plaintiff's  petition  is  insufficient,  because 
I  it  makes  a  genial  allegation  that  the  matter 
set  forth  in  the  petition  in  cause  No.  12,880  is 
immaterial  and  irrelevant,  ^hile  an  inspection 
of  the  matter  complained  of  shows  that  such 
allegation  is  incorrect,  for  the  allegations  com- 
plained of  by  plaintiff  were  necessary  and  ma- 
terial in  order  to  obtain  the  relief  sought,  viz.: 
the  appointment  of  a  receiver,  and  injunction. 

5.  The  allegation  of  publication  in  The  Gal- 
Yeston  News  is  insufficient,  for  the  same  is 
shown  to  be  a  fair  and  impartial  report  of  said 
petition  in  cause  No.  12,880,  filed  in  a  ^urt  of 
competent  jurisdiction,  of  matter  not  scandal- 

I  ous  nor  libelous  in  its  nature,  and  in  the  ordi- 
nary form  of  a  bill  in  chancery;  and  the  peti- 
UoD  does  not  allege  that  the  report  of  said 
petition  in  cause  No.  12,880  was  untrue  or  un- 
fair; wherefore,  the  report  was  privileged. 

6.  Plaintiff's  petition  recites  certain  parts  of 
the  petition  in  cause  No.  12, 880,  and  alleges  that 
ibeT  were  not  pertinent  nor  relevant  to  me  suit, 
and  fails  to  set  out  the  whole  petition,  and  fails 

I  to  designate  specially  how  and  why  said  allega- 
doDs  are  irrelevant,  immaterial  or  impertinent. 

i  7.  The  petition  sets  out  that  suit  No.  12.880 

was  dismissed  before  a  ruling  was  made  on  de- 
mnrrer,  and  does  not  set  out  the  petition  de- 

i  marred  to,  nor  the  demurrers;  and  the  allega- 
tion as  to  dismissal  constitutes  no  cause  of 
action. 

8.  That  the  petition  sets  out  as  a  part  of  the 
cause  of  action,  verlml  publication  by  defend- 
ants of  the  charges  complained  of  as  contained 
iD  cause  No.  12,880. 
By  supplemental  petition  other  special  excep- 

i       tions  are  added  as  lollows: 

I  9.  That  the  petition  is  bad,  insufficient  and 

faulty  in  the  misjoinder  of  two  separate,  dis- 
tinct and  independent  causes  of  action,  viz. :  an 

I      action  for  libel  and  slander. 

10.  That  all  that  part  of  the  petition  relating 
to  verbal  defamation  should  be  stricken  out  be- 
cause (1)  verbal  slander  is  mis  joined  with  writ- 
ten slander;  (2)  the  allegations  of  slander  are  too 
indefinite  to  notify  defendant  of  tlie  words 

I  spoken;  no  defamatory  words  are  set  out  in  the 
ixetition  and  alleged  to  have  been  spoken,  and 
the  verbal  defamation  is  alleged  to  have  oc- 
curred at  a  different  time  from  the  written  libel 
declared  on:  (8)  the  allegation  is  that  all  the  de- 
fendants spoke  the  alleged  defamatory  words 
jointly  when  in  law  there  can  be  no  joint  ver- 
bal defamation  by  several  defendants,  and  no 
joint  liability  for  verbal  defamation. 

11.  Defen<iants  say  there  is  no  defamatory 
or  fibelous  allegation  shown  therein  to  apply  to 

I       words  or  to  be  directed  to  the  plaintiff,  and  no 

facts  or  circumstances  are  alleged  which  can 

I       warrant  the  conclusion  that  plaintiff  was  the 

,       person  intended,  or  one  of  the  persons  intended , 

I       bv  the  allegations  of  acts  done  by  the  directors 

of  the  Ice  Company  or  ''certain  of  them,"  in 

I       the  petition.in  cause  No.  12,880  complained  of 

as  a  libelous  publication. 

12.  Further  excepting,  defendants  say  that 
I       the  paper  called  1 — Trial  Amendment— is  not 

such  amendment  as  is  required  by  the  order  of 
this  court;  for  by  the  order,  June  the  10th, 
plaintiff  was  required  to  set  out  in  full  the  pa- 
per or  petition  alleged  to  be  libelous;  that  plaint- 
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iff  cannot  supply  such  deficiency  by  a  simple 
reference  to  a  totally  different  case  where  an- 
other party  is  plaintiff,  and  that  the  pretended 
amendment  is  a  contempt  of  the  court,  and  a 
disregard  of  its  orders;  wherefore,  defendants 
pray  that  it  be  considered  that  plaintiff  declines 
to  amend  and  that  the  cause  be  dismissed. 

The  original  iietition  is  not  found  in  the  rec- 
ord. The  court  sustained  the  exceptions,  and 
plaintiff  declined  to  amend;  whereupon  the 
court  dismissed  the  petition  at  plaintiff's  cost. 
Plaintiff  appealed. 

It  does  not  appear  upon  what  special  grounds 
the  petition  was  dismissed.  The  questions 
ralsea  by  the  assignment  of  errors  are.  Should 
any  of  the  exceptions  have  been  sustained? 
and  Should  the  petition  have  been  dismissed? 
or  Did  the  petition  show  a  good  cause  of  action  ? 

Afessra.  MeLemore  Sb  Campbell  and 
QeorgB  E.  Mann,  for  appellant: 

A  paper  filed  in  court  with  expresi  malice, 
and  for  the  object  of  slandering,  and  without 
any  cause  of  action  against  a  person  named 
therein,  but  with  the  object  of  protecting  the 
person  filing  it  from  damages  for  libel,  is  not  a 
privileged  communication. 

White  V.  Mehois,  44  U.  S.  8  How.  266-298 
(11  L.  ed.  691-608);  Holt  v.  Par^cms,  28  Tex.  19; 
Townshend,  Libel  &  Slander,  8d  ed.  p.  188. 
§188;  pp.  860,  861,  §^  209.  288;  Howard  v. 
Thompson,  1  Am.  Lead.  Cas.  ♦167-176,  21 
Wend.  819. 

In  order  to  make  a  petition  in  a  court  privi- 
leged, it  must  be  filed  with  the  belief  that  there 
is  a  cause  of  action  and  not  as  a  mere  cloak  for 
express  malice. 

Howard  v.  Thompton^  Holt  v.  Par»on$,  White  v. 
NiehoU,  mpra;  Belo  v.  Wren,  68  Tex.  722,  728; 
WhiU  V.  CarroU,  42  N.  Y.  161,  1  Am.  Rep.  604; 
Gilbert  v.  People,  1  Denio,  41, 48  Am.  Dec.  647; 
2  Greenl.  Ev.  18th  ed.  §  421  and  notes;  Towns- 
hend. Libel  &  Slander,  8d  ed.  ^  221  and  notes. 

The  libelous  allegations  were  libelous  ^  te. 

Holt  V.  Parsons,  supra;  Townshend,  Libel  & 
Slander,  8d  ed.  p.  279,  §  182. 

Messrs.  Waul  A  Walker,  for  appellees: 

A  petition  filed  in  a  court  of  competent  ju- 
risdiction,and  containing  allegations  relevant  to 
the  subject  matter  of  the  suit,  is,  as  to  such 
allegations,  absolutely  privileged. 

Public  policy  forbids  that  fear  of  libel  suits 
should  prevent  parties  from  seeking  their  rights 
through  the  courts.  The  contents  of  all  papers 
relevant  to  the  subject  matter  of  litigation,  filed 
in  a  judicial  proceeding,  are  absolutely  privi- 
leged, and  the  question  of  malice  cannot  be  in- 
quired into. 

Johnson  V.  King,  64  Tex.  282;  8mith  v.  Ad- 
ams, 27  Tex.  80;  Haldeman  v.  Chambers,  19 
Tex.  63;  Garr  v.  Selden,  4N.  Y.  91;  Hurtsoek 
V.  Reddick,  6  Blackf.  256;  Forbes  v.  Johnson, 
11  B.  Mon.  48;.  Cook  v.  HiU,  8  Sandf.  841; 
Shipley  v.  Todhunter,  7  Car.  &  P.  680;  Mun- 
ster  V.  Lamb,  L.  R.  11  Q.  B.  Div.  688,  17  Cent. 
L.  J.  419. 

A  petition  complaining  of  a  newspaper  pub- 
lication of  court  proceedings  as  libelous  must 
allege  an  unfair,  partial  or  incorrect  report  of 
such  proceedings.  A  fair  and  impartial  pub- 
lished report  of  a  judicial  proceeding  stands 
on  the  same  footing  as  to  privilege  as  the  court 
paper  itself;  and  the  abeence^^of  allegations  that 
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such  report  is  unfair,  etc.,  renders  the  petition 
subject  to  special  demurrer. 

Cincinnati  Oautte  Co.  v.  Timberlake,  10 
Ohio  St.  548;  Co9gr<m  v.  Trade  Avxiliary  Co. 
8  Irish  O.  L.  849;  EdsaU  v.  Brooks,  17  Abb.  Pr. 
227 ;  Byalls  v.  Leader,  L.  R.  1  Exch.  298; 
Hoare  v.  Silwrlock,  9  C  B.  20 ;  Beame  v. 
-8tow<?«.  12  Ad.  &  E.  719;  Turner  v.  &uUivan, 
6  L.  T.  N.  8.  130;  Saunders  v.  MiUs,  6  Binar. 
218. 

Collard*  C,  delivered  the  following  opin- 
ion: 

This  is  a  suit  for  libel  brought  by  Julius 
Kunge,  the  appellant,  against  Joseph  Franklin 
and  others;  it  is  predicated  upon  alleged  de- 
famatory matter  contained  in  a  petition  filed  by 
appellees  in  the  District  Court  of  Qalveston 
County  against  the  Island  City  Ice  Company, 
a  corporation  in  the  City  of  Galyeston,  having 
the  usual  officers,  appellant  being  one  of  the 
directors^  and  the  appellees  being  owners  of 
much  less  than  one  half  the  stock.  The  bill 
declared  to  be  libelous  attacks  the  management 
of  tibe  company,  allenng  that  it  has  been 
fraudulently  conducted  b^  the  president  with 
the  assent  and  approval  of  the  directors;  it  asks 
for  an  injunction  to  prevent  sale  or  other  dispo- 
sition of  the  property,  and  the  appointment  of  a 
receiver  to  wind  up  the  affairs  of  the  company. 
Only  apart  of  the  allegations  of  the  bill  are 
selected  and  declared  on  as  libelous. 

Plaintiff  alleges  that  the  bill  was  false  and 
malicious,  and  that  the  suit  was  brought  by 
defendants  when  they  were  fully  advis^  that 
there  was  no  cause  of  action  against  plaintiff, 
or  right  of  petition,  as  a  libelous  cover  and  de- 
vice under  which  to  attack  and  injure  the  good 
name  and  fame  of  plaintiff  as  a  man  and  a 
director,  and  to  injure  him  by  depreciating  his 
stocks  in  several  corporations  of  which  he  is  a 
director.  He  further  alleged  that  after  he  had 
filed  his  affidavit  in  court,  specifically  denying 
each  and  all  the  allegations  of  the  bill,  "de- 
fendants, on  February  the  11th,  1886,  caused 
the  same  to  be  published  in  The  Galveston 
News,  a  newspaper  having  an  extensive  circu- 
lation in  the  City  of  Galveston  and  throughout 
the  State  of  Texas,  repeating  through  the 
columns  of  The  News  the  said  libelous  matter; 
in  a  certain  part  thereof  was  and  is  contained 
in  tenor  as  follows:  hereby  annexed  marked 
'  Exhibit  A'  and  made  a  part  of  this  petition." 

It  is  further  alleged  that  after  defendants 
had  vented  their  spleen  "by  publishing  their 
said  libelous  allegations  in  said  petition  and 
said  newspaper,  and  under  pretext  of  a  suit 
accomplished  their  wicked  and  malicious  pur- 
pose of  injuring  plaintiff  in  character,  business 
and  property,  they  then  dismissed  their  pre- 
tended suit  paying  the  costs  of  court,"  before 
the  demurrers  to  the  same  were  acted  on; 
which  demurrers  were  alleged  to  show  that  in 
truth  and  in  fact  the  bill  set  up  no  cause  of  ac- 
tion or  basis  of  relief  against  the  Island  City 
Ice  Company.  The  plaintiff  was  not  made  a 
defendant  in  the  bill  asking  the  appointment  of 
a  receiver. 

The  Exhibit  A,  filed  as  containing  the  mat 
ter  published  in  The  News  is  not  a  copy  of  the 
petition  or  its  allegations  in  form,  but  is  a 
somewhat  condensed  report  of  the  same,  and 
substantially  restates  the  alleged  libelous  alle- 
8  L.  R.  A. 


gations  of  the  hill  extracted  and  copied  in 
plaintiff's  petition  herein,  as  well  as  other  lUe- 
ji;ations  not  extracted  nor  declared  on  by  plaint- 
Defendants  filed  a  general  demurrer  to  Uie 
petition,  and  special  exceptions  among  which  j 
was  one  that  the  publication  complained  of  was 
privileged,  bein^  by  petition  to  a  court  of  com- 
petent jurisdiction  for  injunction  and  to  ap- 
point a  receiver  for  the  Island  City  Ice  Com- 
pany. The  court  sustained  the  exceptions, 
and,  plaintiff  declining  to  amend,  the  cause 
was  dismissed. 

The  case  comes  here  b;^  appeal  from  this 
judgment  of  dismissal,  with  various  aasigD- 
ments  of  error  calling  in  question  the  correct- 
ness of  the  court's  rufing. 

The  first  and  most  important  Question  raised 
by  the  assignments  of  error  is:  Were  the  alle- 
gations set  out  and  declared  on  as  libeloos, 
privileged,  contained  as  they  were  in  a  petition, 
or  bill  for  injunction  and  for  the  appointment 
of  a  receiver,  and  so  far  privileged  that  ao  ac- 
tion for  libel  cannot  be  maintained  upon  them, 
notwithstanding  they  are  false  and  malicious, 
and  were  made  under  color  and  pretense  of  a 
suit  without  right?  The  object  of  the  bill  was 
to  prevent  a  sale  or  other  disposition  of  the 
property  of  the  ice  company  at  a  sacrifice;  to 
appoint  a  receiver  and  have  the  busineas 
wound  up. 

It  does  not  appear  to  us  that  the  allegations 
declared  on  as  libelous  were  irrelevant,  or  im- 
pertinent or  foreign  to  the  end  in  view.  It 
gives  a  history  of  alleged  unlawful  acts  of  the 
officers  assented  to  by  the  directory,  plaintiff 
in  the  suit  being  one  of  the  directors,  in  order 
to  show  that  were  was  a  concerted  scheme 
among  them  to  reduce  the  value  of  the  stock, 
and  enable  them  to  buy  it  in,  and  control  the 
company's  affairs,  and  finally  sell  out  its  prop- 
erty to  pay  a  doubtful  debt  tor  their  own  bene- 
fit, and  thus  effectually  destroy  all  the  interests 
of  the  small  shareholders.  It  does  not  00  out- 
side of  pertinent  matters  to  make  charges 
against  the  persons  alleged  to  be  leagued  to- 
gether to  accomplish  such  design.  It  denomi- 
nates the  acts  complained  of  as  "a  fraud,"  "a 
wrong"  and  "an  injury,"  sufficient  to  invoke 
the  equity  powers  of  the  court  and  to  authorize 
the  relief  sought.  The  bill  was  filed  in  a  court 
of  competent  jurisdiction. 

The  demurrer  and  exceptions  to  plaintiff's 
suit  admit  that  all  the  allegations  declared  on 
in  the  bill  were  maliciously  false. 

There  are  two  classes  of  privileged  publica- 
tions— absolutely  privileged,  and  conditiooallj 
privileged.  It  is  the  occasion  on  which  any 
publication  is  made  that  gives  it  privilege. 
Proceedings  in  courts  of  justice,  legislati^ 
proceedings,  and  petitions  and  memorials  to 
Legislatures  are  said  to  be  absolutely  privileged. 
Townshend,  Slander  &  Libel,  §209  and  noie 
2;  §§  217.  221;  Starkie,  Libel  <&  SUnder,§  669, 
topp.  676. 

Where  the  privilege  is  conditional  only,  it  is 
a  prima  faeie  defense  to  the  action;  but  such 
defense  may  be  'overcome  and  rebutted  by 
proof  of  actual  malice  and  the  falsity  of  the 
charire. 

The  cases  of  BoU  v.  Parsons,  28  Tex.  9.  and 
Bebee  v.  Missouri  BaUway  Company,  decided 
at  the  Tyler  Term,  1888,  are  cases  of  coodl 


1889. 


RUNGB  v.  FrAKKLIK. 


428 


tioDsl  privilege  only.  See  Bebee  ▼.  Mo,  Plate, 
Rjf.  Co.  (Tex.)  9  S.  W.  Rep.  448,  aod  Brad- 
drtet  Co.  v.  GiU(TeiL)  9  8.  W.  Rep.  768. 

When  the  privilege  is  absolute  it  is  a  com- 
plete defense  and  cannot  be  rebutted  or  over- 
come by  evidence  that  the  publication  was  false 
and  malicious. 

In  Hartsoek  v.  Beddiek,  6  Blackf.  255,  where 
there  had  been  accusation  made  by  affidavit 
before  a  magistrate  charging^  plaintiff  with  ob- 
tainiag  goods  under  false  pretenses,  the  court 
declared  the  law  to  be  that  the  person  making 
such  an  affidavit  was  not  subject  to  suit  of  libel 
therefor.  The  court  said:  '*lt  makes  no  dif- 
ference whether  the  charge  be  true  or  false  or 
whether  it  be  sufficient  to  eflfect  its  object;  if  it 
he  made  in  the  due  course  of  a  legal  or  judicial 
proceeding  it  is  privileged  and  cannot  be  the 
loundation  of  an  action  for  defamation." 

In  Straun  v.  Meyer,  48  111.  886.  the  libelous 
charges  were  made  in  a  bill  in  chancery  for  in- 
junction to  prevent  the  execution  of  a  trust 
m  which  it  was  alleged  that  the  trustee's  "gen- 
eral character  for  honesty  was  bad."  and  that 
he  was  an  unfit  and  improper  i)erson  to  execute 
the  trust. 

The  court  upheld  the  doctrine  in  Hartsoek 
V.  Beddiek,  and  said:  ''Numerous  other  au- 
thorities might  be  cited  if  this  were  a  doubtful 
question;  but  reason  as  well  as  authority  fully 
sustains  the  rule.  If  it  were  not  so,  in  almost 
every  vigorously  contested  case  one  of  the  par- 

I       ties  would  render  himself  liable  to  an  action 

!       for  libel."    See  Cooky.  HiU,  3  Sandf.  841. 

Oarr  v.  SeUten,  4  N.  Y.'93.  is  to  the  same 
effect  The  scandalous  matter  was  contained 
in  an  affidavit  filed  in  a  judicial  investigation. 
In  reference  to  it  the  court  says;  "If  the  mat- 
ter of  the  affidavit  were  pertinent  or  material 
to  the  motion,  the  law  will  not  allow  its  truth 
or  innocence  to  be  drawn  in  question  in  an  ac- 
tion for  libel.    It  would  not  in  that  case  be 

I       Decessary  to  deny  malice,  as  the  law  does  not 

i  permit  a  party  to  allege  in  this  form  of  action 
that  the  publication  was  false  and  malicious." 

I  Other  authorities  might  be  cited   bearing 

more  or  less  directly  upon  the  point,  in  support 

I       of  the  rule  that  proceedings  in  courts  are  abso- 

I  Intely  privileged;  but  we  aeem  it  unnecessary 
to  discuss  them.    The  authorities  are  by  no 

;  means  uniform  in  support  of  the  rule — some 
holding  that  the  privilege  of  a  pleading  in  a 

i  court  of  justice  is  only  a  priina  facie  privilege, 
and  others  qualifying  the  general  rule  to  some 
extent    In  one  case  where  the  accusation  was 

j  that  notes  had  been  fraudulently  altered  with 
intent  to  defraud  and  swindle,  upon  which  an 

I  action  for  libel  was  brought,  Chief  Justice 
Marshall  sustains  the  privilege,  but  says  "That 
words  spoken  or  written  in  the  course  of  jus- 

I       tice.  and  pertinent  to  a  legal  proceeding  within 

'  the  jurisdiction  of  the  tribunal,  are  not  action- 
able, though  they  be  false,  unless  the  proceed- 

[  ings  were  resorted  to  merely  for  the  purpose  of 
conveying  the  scandal  and  as  a  cover  for  the 

I  malice  of  the  party,  and  not  in  ^ood  faith  as  a 
remedy  for  the  assertion  of  a  nght  or  the  re- 
dress of  a  wrong."  Forbes  y.  Johnson,  2  B. 
Mod.  48. 

We  think  the  qua1i6cation  made  to  the  rule 
in  the  foregoing  case, and  similar  ones,  unsound. 
It  destroys  the  distinction;  it  practically  puts 
proceedings  of  courts  upon  the  same  footing  as 


other  conditional  privileges.  If  pleadings  are 
shown  to  be  false  and  malicious  it  might  well 
be  concluded  by  a  jury  that  they  were  em- 
ployed as  a  cover  and  vehicle  of  defamation; 
the  proof  that  would  establish  the  facts  of  mal- 
ice and  falsity  would  also  establish  the  other 
fact  of  a  fictitious  suit,  and  so  there  would  be 
ai^  end  of  the  privilege  as  claimed.  The  dis- 
tinction would  be  lost  altogether. 

Mr.  Townshend  in  his  work  on  Slander  & 
Libel  says:  "The  right  of  appealing  to  the  civil 
tribunals  is  more  extensive  than  the  right  of 
appealing  to  the  criminal  tribunals;  for  as  to 
the  former  everyone  has  the  ri^ht  with  or  with- 
out reasonable  cause  for  so  doing  to  prefer  his 
complaint;  and  whatever  he  may  allege  in  his 
pleadings,  as,  or  in  connection  with,  his  ground 
of  complaint,  can  never  ^ve  a  right  of  action 
for  slander  or  libel  .  .  .  The  rule  as  thus  laid 
down  has  been  doubted  by  some,  and  it  has 
been  said  that  if  the  tribunal  to  which  the  com- 
plaint be  made  has  no  jurisdiction  of  the  sub- 
ject matter,  or  if  the  defamatory  matter  be  ir- 
relevant to  the  matter  in  hand,  or  if  the  party 
complaining  or  defending  maliciously  inserts 
defamatory  matter  in  his  pleading,  that  in«uch 
cases  the  party  aggrieved  may  maintain  his 
action  for  slander  or  libel.  Notwithstanding 
the  dicta  to  the  contrary,  we  believe  the  better 
and  prevailing  rule  to  be,  that  for  any  defama- 
tory matter  contained  in  a  pleading  m  a  court 
of  civil  jurisdiction  no  action  for  libel  can  be 
maintained ;  the  power  possessed  by  the  courts  to 
strike  out  scandalous  matter  from  proceeding 
before  them  and  to  punish  as  for  contempt,  is 
considered  a  sufficient  guaranty  against  the 
abuse  of  the  privilege;  but  whatever  may  be 
the  reason  it  seems  certain  that  where  there  is 
a  perversion  of  the  privilege  "the  policy  of  the 
law  steps  in  and  controls  the  individufu  rights 
of  redress."  Townshend,  SlanderA  Libel,  §221. 

We  adopt  the  foregoing  as  expressing  our 
views  upon  the  question.  We  believe  it  is  and 
ought  to  be  the  law  that  proceedings  in  civil 
courts  are  absolutely  privile^.  Citizens 
ought  to  have  the  unqualified  nght  to  appeal 
to  the  civil  courts  for  redress  wiuiout  the  fear 
of  being  called  to  answer  in  damages  for  libel. 

Where  property  is  attacked  upon  false 
charges,  or  where  there  is  a  malicious  prose- 
cution in  a  criminal  court,  the  law  affords 
ample  remedies  for  the  wrong  done,  but  not 
by  a  suit  for  libel.  No  property  was  seized  in 
the  case  at  bar,  and  we  are  of  opinion  the  filing 
of  the  bill  for  injunction  and  appointment  of  a 
receiver  gave  plaintiff  no  cause  of  action  for 
libel  or  anything  else.  Johnson  v.  Kiiuf,  64 
Tex.  282;  Smith  v.  Adams,  27  Tex.  80;  Halde- 
man  v.  Chambers,  19  Tex.  58. 

We  have  now  to  consider  the  report  in  The 
Galveston  News.  It  is  alleged  to  be  a  repeti- 
tion of  the  allegations  in  the  bill;  it  is  filed  with 
the  petition  and  made  a  part  of  it;  it  contains 
a  report  of  the  suit,  its  object,  the  charges 
made,  some  of  which  are  not  declared  on  as 
libelous.  The  petition  does  not  point  out  any 
particular  part  of  it  as  libelous,  except  bv  de- 
claring it  to  be  a  repetition  of  matter  published 
in  the  court  proceeding.  It  is  not  clear  that 
plaintiff  intended  to  declare  on  it  as  a  distinct 
cause  of  action,  as  nothing  in  it  is  set  out  in 
hoBc  verba  as  required  in  petition  for  libel 
{Bradsireet  Co,y,  GtiU,  supra);  it  is  very  probable 
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it  was  mentioned  as  mere  matter  of  aggrava- 
tion. 

The  only  way  in  which  the  report  in  The 
News  is  alleged  is  that  the  slanderous  matter 
before  set  out  was  repeated  hj  publication  in 
The  News.  We  do  not  think  it  would  be  cor- 
rect pleading  to  borrow  from  former  allegations 
and  so  set  up  a  distinct  and  independent  cause 
of  action;  but  if  it  could  be  done  the  filed  ex- 
hibit showing  what  was  published  in  the  paper 
does  not  verify  the  allegation  that  it  was  a  repe- 
tition of  the  matters  before  alleged;  on  the 
contrary,  it  is  a  synopsis  of  the  matter  before 
alleged  in  different  language,  and  contaios 
much  more  matter  of  a  slanderous  character 
connected  with  the  bill.  The  very  language 
relied  on  as  libelous  must  be  set  out  in  a  peti- 
tion for  libel,  not  the  substance  and  meaning 
of  the  language;  the  office  of  the  innuendo  is 
to  show  the  effect  and  meaning  of  the  language 
{Bradstreei  Go,  v.  GiU^  mipra). 

The  cause  of  action  consists  in  the  language 
written. 

Again;  if  the  counts  as  to  the  newspaper 
publication  were  relied  on  as  an  independent 
cause  of  action,  they  are  insufficient  for  the 
purpose,  because  they  do  not  lay  the  basis  for 
damages  as  to  amount  resulting  from  this  pub- 
lication alone.  It  is  connected  and  blended 
with  the  alle^  wrong  of  publishing  by  the 
filing  of  the  bill  in  court,  and  the  prayer  is  for 
$10,000,  on  account  of  "  the  several  griev- 
ances aforesaid. ''  There  is  no  measure  or  limit 
of  damages  set  up  or  claimed  for  the  particular 
grievance  by  the  newspaper  publication.  The 
court  is  not  advised  as  to  what  part  of  the 
$10,000  claimed  as  special  damages  results  from 
the  newspaper  publication  and  could  not  say 
where  a  verdict  should  stop,  or  what  amount 
it  might  reach  for  this  distinct  cause  of  action 
if  it  be  one.  The  verdict  must  respond  to  the 
issues  and  the  judgment  must  conform  to  the 
pleadings.    Rev.  Stat.  1827,  1885. 

Upon  this  count  there  is  no  guide  for  either. 
The  discussion  of  this  question  mav  have  been 
needless;  for,  as  before  said,  the  allegation  was 
mrobably  intended  as  matter  of  aggravation. 
We  thought  it  best  to  notice  it  lest  it  might  be 
supposed  we  had  overlooked  it.  If  it  was  in- 
tended as  an  additional  cause  of  action  it  was 
bad  on  general  demurrer,  and  the  court  did 
not  err  in  so  holding. 

We  conclude  that  the  judgment  of  the  Court 
below  should  be  affirmed. 

Stayton,  C7A..7:; 

Report  of  Commissioners  of  Appeals  exam- 
ined and  approved,  and  judgment  affirmed. 


The  INSURANCE  COMPANY  OF  NORTH 

AMERICA,  AppL, 

tf. 

Nelson  S.  EASTON  et  al..  Receivers  of  the 

Houston  &  Texas  Central  R.  Co. 

(.7.-3.Tex../.<'.j 

1.  A  provision  in  an  insurance  policy  ^hat 
the  insurauce  shall    not  Inure  to  toe  benefit  of 


any  carrier,  is  not  void  as  in  restndnt  of  tnMle  or 
contrary  to  public  policy. 

2.  A  policy  of  insoinuioe  eontatwing  » 
warrant  that  it  shall  not  inure  to  tiie 
benefit  of  any  carrier  is  avoided  and  oeasfs 
to  be  operativeif ,  during  the  time  specified  for 
its  continuance,  tiie  insured  contractB  to  give  t 
carrier  any  risrht  to  benefit  under  the  policy. 

8.  A  certificate  of  insurance  conveying 
all  the  rights  of  the  oris^inal  policy 
holder  to  a  purchaser  or  the  insured 
property  Issued  after  his  agents  had  deUv«.'reJ 
the  property  to  carriers  under  a  bill  of  hidiog, 
providing  that  the  carriers  should  have  the  bene- 
fit of  any  insurance  upon  the  property,  coofere 
no  right  on  the  carrier,  where  the  original  policy 
contained  a  warranty  that  the  insurance  riiouM 
not  inure  to  the  benefit  of  any  carrier,  and  the 
certificate  was  issued  without  notice  of  the  pro^ 
visions  of  the  bill  of  lading,  although  the  carrier 
had  no  notice  of  that  warranty  in  the  policy. 

(March  1, 1880.) 

APPEAL  by  defendant,  from  a  judgment  of 
the  District  Court  of  Galveston  County  in 
favor  of  plaintiffs  in  an  action  upon  a  contrut 
of  fire  Insurance.    Reverted, 

The  opinion  sufllciently  states  the  case. 

Meeere,  Hume  &  Kleberg*  for  appellant: 

Though  a  contract  in  eeneral  restraint  of 
trade  is  void,  one  in  partial  restraint  of  trade 
will  be  upheld.  Tested  by  this  rule  the  war- 
ranty is  le^l  and  valid;  for  even  if  said  warran- 
ty is  a  limitation  upon  the  alienation  of  the 
policy  after  loss,  such  limitation  is  but  partial, 
affecting  only  the  particular  carrier  in  whose 
custody  the  subject  matter  of  insurance  may 
be  injured  or  destroyed. 

Jeffery  v.  Graham,^!  Tex.  481;  CowUv. 
Colorado  bprings  Co,  100  U.  8.  55  (25  L.  ed. 
547);  Plumb  v.  Tubbe,  41  N.  Y.  442;  OoiUia 
Mfg.  Co,  V.  Marqf,  26  Conn.  242;  aBrien  t. 
WethereU,  14  Kan.  616. 

The  warranty,  not  being  in  general  restruot 
of  trade,  does  not  offend  against  public  policy, 
because  the  public  interest  is  in  no  way  affected 
thereby. 

Smith,  Contracts,  241-243. 

To  permit  a  carrier,  without  other  confiider- 
atlon  except  such  as  arises  by  fiction  of  law, 
to  reap  the  benefit  and  the  use  of  an  insaniDoe 
which  protects  him  from  a  loss  resulting  from 
his  own  negligence,  would  be  to  foster  a  policy 
contrary  to  the  time  honored  maxims  of  the 
law  regulating  the  duties  of  common  carriers. 

Hutchinson,  Carriers,  §  4. 

By  accepting  a  bill  of  lading  which  provided 
for  the  transfer  of  the  insurance  to  the  canier, 
the  assured  violated  the  express  stipulation  of 
the  warranty  wht  rcby  the  policy  was  forfeited. 

BHtUHi  &  F.  M,  Ins.  Co.  v.  Gulf,  C.df6.F. 
R.  Co,  68  Tex.  475;  May.  Ins,  §§  157,  156. 

The  warranty  in  no  manner  restrains,  limits 
or  circumscribes  the  right  to  sell  or  aJienate 
the  policy  after  loss,  and  hence  in  no  wav  con- 
flicts with  the  rule  of  law  which  forbids  con- 
tracts in  restraint  of  trade  or  against  public  pol- 
icy;  nor  does  it  in  any  way  abridge  any  of  the 
incidents  or  rights  or  ownership  in  jiopertv. 

CarstairsY.  Mechanics  <Sb  T,  Ins,  Co,  18Fed. 
Rep.  478, 16  Am.  <&  Eng.  R.  Cas.  142. 


NoTB.— Oorrier— XfioMIi^y  as  insurer  of  goods,      |  hire,  whether  employed  in  internal.  In  ooastiiig.  or 
The  owner  of  a  ereneral  ship,  carryln^r  sroods  for  I  in  foreign  commeroe,  is  a  conmion  carrier,  with  the 
8  L.  R.  A. 


1889. 


Insxtaancb  Comfakt  of  North  America  y,  Eabtoiy. 


42& 


But  for  the  clause  io  the  bill  of  lading  the 
insurance  company  would  as  a  matter  of  law, 
after  paying  the  loss,  be  subrogated  to  the 
rights  of  the  assured  a^^ainst  the  carrier. 

Batt  V.  NashviUe  db  G,  B.  Co.  80  U.  8.  13 
Wall.  867  (20  L.  ed.  594). 

Meurs.  Willie,  Mott  &  Balliiii^er,  for 
appellees: 

The  warranty  in  the  policy,  which  provides 
that  the  insurance  shall  not  inure  to  the  benefit 
of  au^  carrier,  is  against  public  policy  and  in 
restraint  of  trade,  because  it  is  an  attempt  upon 
the  part  of  insurance  companies,  by  the  inser- 
tion of  a  new  condition  in  their  policies,  to  vio- 
late a  recognized  law  of  the  land  and  to  prevent 
owners  and  carriers  from  making  contracts 
which  the  courts  have  pronounced  to  be  valid 
and  reasonable. 

Britisfi  4b  F.  M.  Ins.  Co.  v.  Gulf,  C.  d  8.  F, 
R.  Co.  68  Tex.  475;  Phanix  Ins.  Co.  v.  Erie  dk 
W,  Transp.  Co.  117  U.  8.  812  (29  L.  ed.  878); 
lUnUml  V.  N.  Y.  Cent.  <ft  H.  B.  B.  Co.  21 
Blatchf.  489;  Piatt  v.  Bichmond,  T.  B.  <fc  C.  B. 
Co.  11  Cent.  Rep.  101, 108  N.  Y.  858,  82  Am.  & 
Em.  R  R.  Cas.  517. 

It  having  become  settled  law  that  the  carrier 
may  stipulate  with  the  shipper  for  the  benefit 
of  any  insurance  which  might  be  effected  upon 
or  on  account  of  the  goods,  and  usages  of  trade 
and  modes  of  doing  business  having  ^wn  up 
and  become  a  part  of  the  settled  business  pol- 
icy of  the  country  under  these  decisions,  insur- 
ance conlpanies  will  not  be  permitted  to  unsettle 
this  law  and  vitiate  this  policy  by  the  insertion 
of  a  new  clause  in  their  contracts  of  insurance. 

See  authorities  cited  supra. 

Irrespective  of  the  conditions  of  the  bill  of 


lading  and  of  the  policy,  the  appellees  are  en- 
titled to  recover  under  the  particular  facts  of 
this  case  because  the  policy  was  transferred  by 
Cal lender  &  Ma^us  to  them  after  the  loss  had 
occurred,  and  it  is  against  the  law  for  insurance 
companies  to  stipulate  that  assignments  shall 
not  be  made  after  losses  occur. 

East  Tex.  F.  Jns.  Co.  v.  Coffee,  61  Tex.  287; 
May,  Ins.  §  886  and  authorities. 

Stayton*  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This  case  comes  before  us  on  an  agreed  state- 
ment, made  from  the  record  and  signed  by 
counsel,  which  is  as  follows: 

*'On  the  22d  day  of  June,  1885,  appellant,  a 
corporation  having  its  domicil  in  the  State  of 
Pennsylvania,  issued  an  open  policy  to  Callen- 
der  «&  Magnus,  cotton  buyers,  residing  in  New 
York  City.  This  policy  was  renewed  Septem- 
ber 1,  1886,  for  one  year,  subject  to  certain  con- 
ditions and  the  following  express  warranty: 
'Warranted  that  this  insurance  shall  not  inure 
to  the  benefit  of  any  carrier.' 

''Under  the  terms  of  the  open  policy  all  cot- 
ton purchased  by  Callender  &  Magnus,  or  by 
their  agents  for  them,  in  the  United  States,  was 
at  once  covered  by  the  same  as  soon  as  pur- 
chased, they  reporting  as  soon  as  practicable  to 
the  insurance  company  the  particulars  of  the 
purchase,  as  to  marks,  value,  amount  of  insur- 
ance desired,  etc.  The  insurance  company 
would  then  issue  to  Callender  &  Magnus  a  cer- 
tificate of  insurance,  giving  date  from  which 
insurance  began,  number  of  bales  insured, 
amount  of  insurance,  locality  of  cotton  and  its 
intended  route  of  shipment. 


liablUty  of  an  insurer  against  all  losses,  except 
ooly  from  suoh  irreslstibie  oauses  as  the  act  of 
God  and  publlo  enemies  (Molloy,  bk.  2,  chap.  2, 1 2; 
BaooD,  Abr.  title  Carrier,  A;  Barclay  v.  CucuUay 
Oana,  8  Doufir.  888;  2  Kent,  Cool  £88,  689;  Story, 
fiailm.  •  501;  The  Niagara  v.  Oordes,  62  U.  8. 21  How. 
T.sa,  l«L.ed.  41,46;  The  Lady  Pike,  88  U.  8.  21 
WaU.  1,  14, 22  L.  ed.  409,  806;  Liverpool  ft  G.  W. 
Steam  Co.  v.  Pheniz  Ins.  Co.  128  U.  8.  887, 82  L.  ed. 
788);  and  ihfs  without  distlnotioo  between  the  liabil- 
ity of  land  carriers  and  ocean  carriers.  1  Parsons, 
Maritime  Law,  178;  Anflrell,  Carriers,  88;  Nusrent  v. 
Smith,  L.  B.  L  C.  P.  Div.  428. 

But  he  cannot  insure  against  liability  for  his  own 
osgtigence.  Home  Ins.  Co.  y.  Baltimore  Warehouse 
Go.  93  U.S.  527  (28  L.  ed.  868>;  Waters  v.  Monarch 
F.ft  L.  AsBur.Co.6  El.  &  BL  870;  London  &  N.  W. 
R.  Co.  r.Olyn,  1  EL  ft  EL  652;  De  Forest  v.  Fulton 
F.  Ins.  Co.  1  HalL  186;  Siter  y.  Morrs,  18  Pa.  219;  In- 
manv.South  OaroUna  R.  Co.  129 U.  8. 128  (82 L.  ed. 
02). 

An  exception,  in  the  bill  of  ladiner,  of  perils  of  the 
•ea  or  other  specified  perils,  does  not  excuse  him 
from  that  obligation  or  exempt  him  from  liability 
for  loss  or  danuure  from  one  of  those  perils,  to 
which  the  negligence  of  himself  or  his  servants  has 
oontrfbuted.  N.  J.  Steam  Nav.  Co.  v.  Merchant's 
Bank,  47  U.  Sw  6  How.  844  (12  L.  ed.  465);  U.  S.  Exp. 
Co.  V.  Koantae,  75  U.  8. 8  WalL  842  (19  L.  ed.  457); 
Western  Traoap.  Co.  v.  Downer,  78  CJ.  8.  11  Wall. 
129  (20  L.  ed.  160);  GriU  y.  General  Iron  Screw  Col- 
lier Co.  L.  R.  1  C.  P.  600,  and  L.  R.  8  C.  P.  476;  The 
Zantho,  L.  R.  12  App.  Cas.  503,  510,  515. 

An  express  stipulation  by  any  common  carrier 
for  hire,  in  a  contract  of  carriage,  that  he  shall  be 
exempt  from  liability  for  losses  caused  by  the  neg- 
ligence of  himself  or  his  servants,  is  unreasonable 
and  oontniiy  to  public  policy,  and  consequently 
8L.R.A, 


void.  Southern  Exp.  Co.  v.  Caidwell,  80  U.  8.  21 
Wall.  264, 288  (28  L.  ed.  656, 558);  Ogdensburg  ft  L.  C. 
R.  Co.  v.  Pratt,  SOU.  8.  22Wall.  128,184  (22  L.  ed. 
827,  831);  Bank  of  Ky.  v.  Adams  Exp.  Co.  06  U.  8. 
174, 188  (28  L.  ed.  872,  876);  Grand  Trunk  R.  Co.  v. 
Stevens,  95  U.  8.  656  (24  L.  ed.  535);  Hart  v.  Pa.  U. 
Co.  112  U.  8.  881,  888  (28  L.  ed.  717,  TSO):  Phoenix  Ins. 
Co.  V.  Brie  ft  W.  Transp.  Co.  117  U.  8.  812, 822  (29  L. 
ed.  878, 878);  Inman  v.  South  CJarolina  R.  Co.  120  U. 
8. 128  (82  L.  ed.  612);  Liverpool  ft  O.  W.  Steam  Co.  v. 
Phenix  Ins.  Co.  129  U.  8.  SVT  (32  L.  ed.  788). 

Carrier  may  restrict  his  eommon-toto  UahUUy. 

A  carrier  may  by  express  contract,  restrict  his 
common-law  liability.  Kenrig  v.  Bggleston,  Aleyn« 
98;  Morse  v.  Slue,  1  Ventr.  190,  238;  Catley  v.  Wlnt- 
ringham  ,  Peake,  N.  P.  Cas.  150;  Gibbon  v.  Payn- 
ton,  4  Burr.  2801;  Leeson  v.  Holt,  1  Stark.  186;  Har- 
ris V.  Packwood,  8  Taunt.  271;  Wyld  v.  Pickford,  8 
Mees.  ft  W.  448;  Southcoto^s  Case,  4  Coke,  84;  Dorr 
V.  N.  J.  Steam  Nav.  Co.  11 N.  Y.  486. 

Reasonable  limitations  upon  the  responsibility  of 
a  conunon  carrier  may  be  imposed  by  contract;  but 
the  carrier  cannot,  by  contract  with  the  owner  of 
the  goods,  exempt  himself  from  liability  for  his  own 
negligence;  and,  in  case  of  loss,  the  presumption  is 
against  the  carrier.  Inman  v.  8.  C.  R.  Co.  129  U.  8. 
128i32L.ed.612). 

Where  the  negligence  of  a  carrier  or  his  servants 
Is  the  direct  cause  of  loss  or  damage  to  the  goo<]s 
in  his  charge  for  trans];>ortation,  he  is  liable  in  dam- 
ages, notwithstanding  any  stipulation  in  the  con- 
tract of  affreightment  exempting  him  from  such 
liability.  Suoh  a  stipulation  is  unreasonable  and 
contrary  to  public  policy  and  therefore  void.  N. 
J.  Steam  Nav.  Co.  v.  Merchants  Bank,  47  U.  8.  6 
How.  844,  888  (12  L.  ed.  466);  Mi<;h.  Cent  R.  Co.  v. 
Mineral  Springs  Mfg.  Co.  88  U.  8.  16  Wall.  818  (21  L. 
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"But  the  insurance  as  such  was  complete  un- 
<]er  the  said  open  policy  as  soon  as  the  cotton 
was  purchased,  even  before  the  certificate  was 
issued.  The  certificate  bein^  only  a  statement 
^ving  the  details  of  the  particular  transaction, 
such  as  values,  amount  insured  and  route  of 
shipment,  but  without  in  any  manner  altering 
or  modifying  the  terms  and  conditions  of  the 
of>en  policy  or  the  conditions  and  warranty  con- 
tainea  in  the  aforesaid  renewal  thereof. 

"The  purpose  of  an  open  policy  is  conven- 
ience to  the  a£<sured,  and  to  insure  his  property 
from  the  very  moment  of  its  acquisition.  This 
•could  not  be  done  if  he  was  required  to  make 
a  separate  contract  for  each  lot  of  cotton  which 
he  may  purchase  in  different  parts  of  the  coun- 
try. The  danger  and  risk  which  would  neces- 
sarily intervene  after  the  purchase  is  made 
until  insurance  could  be  effected  by  special 
policy  would  have  to  be  borne  by  the  owner. 
Upon  the  open  policy,  however,  the  owner  is 
protected  by  the  insurance  upon  all  purchases, 
no  matter  where  and  when  made,  and  though 
loss  should  occur  before  report  of  the  purchase 
to  the  insurer,  or  issuance  of  the  certificate  of 
Insurance.  Premiums  under  the  policy  in  this 
case  were  payable  monthly  upon  amounts  in- 
jured thereunder  for  that  period. 

"On  the  9th  day  of  December,  1886,  Callen- 
der  &  Magnus,  by  one  of  their  agents,  bought 
and  became  the  owners  of  fifty  bales  of  cotton 
at  Mezia,  Texas.  The  advice  of  this  purchase 
reached  the  office  of  the  appellant  insurance 
company  some  time  thereafter,  and  said  com- 
pany on  the  16th  of  said  month  issued  to  Gal- 
lender  «&  Magnus  a  certificate  of  insurance. 

"The  certificate  provides  that  it  represented 


and  took  the  place  of  the  policy  and  conveyed  | 
all  the  rights  of  the  original  policy  bolder  (for  i 
the  purpose  of  collecting  any  loss  or  claim)  is  | 
fidly  as  if  the  property  was  covered  by  a  spe- 
cial policy  direct  to  the  holder  of  the  certificate,  I 
and  the  certificate  was  dated  New  York,  De- 
cember 16, 1886. 

"On  the  11th  day  of  December,  1886.  Csllen-  i 
der  &  Magnus,  by  their  agents,  delivered  to 
appellees,  who  are  common  carriers,  at  the 
Town  of  Mezia,  Texas,  to  be  shipped  to  Liver- 
pool.  England,  the  said  fifty  bales  of  cotton, 
and  on  the  same  day  appellees  deliv'ered  to  tbe 
said  agents  of  Callender  &  Magnus  a  bill  of 
lading  containing  among  other  things  the  fol- 
lowing provision: 

"  'In  case  of  any  loss,  detriment  or  damtge 
done  to  or  sustained  by  any  of  the  property 
herein  receipted  for  during  such  transportatioo, 
whereby  any  legal  liability  shall  or  may  be  in- 
curred, that  company  alone  shall  be  answerable 
therefor  in  whose  actual  custody  the  same  be  at 
the  time  of  the  happening  of  sucn  loss,  detriment 
or  damage;  and  the  carrier  so  liable  shall  have 
full  benefit  of  any  insurance  that  may  have  been 
effected  upon  or  on  account  of  said  cotton.' 

"On  thelSth  day  of  December,  1886.  while 
said  cotton  was  in  the  custody  of  appellees  in 
their  capacity  as  common  carriers  forty  bales 
thereof,  of  the  value  of  $1,725.84,  were  totally 
destroyed  by  fire. 

"The  appellant  was  notified  of  the  de8t^l^ 
tion  of  the  cotton  December  21,  1886.  "When 
the  appellant  issued  the  certificate  of  insurance 
to  Callender  &  Magnus  it  had  no  notice  or 
knowledge  of  that  clause  in  the  bill  of  lading 
which  provides  that  the  carrier  of  said  cotton 


«d.  297);  N.  Y.  Cent.  R.  Co.  v.  Lockwood,  84  U.  8. 17 
Wall.  867  (21  L.  ed.  827);  Offdensbur?  &  L.  C  K.  Co. 
V.  Pratt,  80  U.  S.  22  WaU.  123, 184  (22  L.  ed.  827,  831); 
Baok  of  Ky.  v.  Adams  Exp.  Co.  9B  U.  S.  174  (28  L.  ed. 
872>:  Grand  Trunk  R.  Co.  v.  Stevens,  95  U.  8. 665  (24  L. 
«d.  586);  Phcenix  Ins.  Ck>.  v.  Brie  &  W.  Transp.  Co.  117 
U.  S.  812, 822  (20  L.  ed.  878, 878);  York  Mtg.  Co.  v.  111. 
Cent.  R.  Co.  70  U.  8.  8  Wall.  107  (18  L.  ed.  170): 
Southern  Ex]).  Co.  v.  CaldweU,  88  U.  8.  21  WalL  204 
(22  L.  ed.  556);  Liverpool  &  G.  W.  8team  Co.  v. 
Phcnix  Ins.  Co.  120  U.  S.  807  (32  L.  ed.  788). 

Subrogation  of  carrier  to  rights  of  innured. 

A  stipulation  in  a  bill  of  lading  that  a  carrier, 
when  liable  for  a  loss  of  tbe  broods,  shall  have  the 
beoeflt  of  any  insurance  that  may  have  been  effect- 
ed upon  them,  is  valid  and  limits  the  ri^t  of  an 
insurer  of  tbe  goods,  upon  paying  the  loss,  to  re- 
cover over  aerainst  the  oarrien  but  a  carrier  sot- 
ting up  such  a  defense  must  show  dearly  that  tbe 
insurance  on  the  goods  is  one  to  the  benefit  of 
which  by  the  terms  of  his  contract  he  is  entitled. 
Liverpool  ft  G.  W.  Steam  Co.  v.  Phenlx  Ins.  Ck>.  120 
U.  S.  807  (82  L.  ed.  788). 

By  the  contract  the  owner  agrees  that  as  between 
him  and  the  carrier,  the  latter  when  he  has  paid 
for  the  loss,  may  have  the  benefit  of  the  Insuranoe. 
Rintoul  V.  N.  Y.  Cent  &  H.  R.  R.  Co.  17  Fed.  Rep. 
005;  Inman  v.  South  Carolina  R.  Co.  120  U.  8. 128  (82 
L.  ed.  612);  Mercantile  Mut.  Ins.  Co.  v.  Calebs,  20  N. 
Y.178. 

jL088  by  perils  of  the  seas. 

Collision  or  stranding  is,  doubtless,  a  peril  of  the 
seas;  and  a  policy  of  Insuranoe  against  perils  of  the 
aeas  covers  a  loss  by  stranding  or  collision,  although 
arising  from  the  negligence  of  the  master  or  crew, 
because  the  insurer  assumes  to  indemnify  the  as- 
a  L.R.A. 


sured  against  losses  from  particular  perils,  and  Hw 
assured  does  not  warrant  that  his  servants  shall  uee 
due  care  to  avoid  them.  General  Mut.  Ins.  (}oi  ▼• 
Sherwood,  65 U.S.  14  How. 862;  864, 865 a4  I*  ed. 
462);  Orient  Ins.  Co.  v.  Adams,  123  U.  8.  67,  73  (31 L. 
ed.  63, 66);  Copeland  v.  New  England  M.  Ins.  Co.  2 
Met.  482,  448-460. 

Subrooation  of  insurer  to  rights  of  inmtniL 

Where  an  owner  Insured,  and  damaged  by  perils 
insured  against,  abandons  all  ^^spes  recuperandT  to 
the  underwriter,  the  latter  on  paying  the  loss  is  en- 
titled to  be  subrogated  to  all  the  rights  of  the  in- 
sured to  recover  against  third  parties  who  eaused 
the  damage.  Home  Ins.  Co.  v. Western  Traosp.  Go. 
4Robt  207;  Atlantic  Ins.  Co.  v.  Storrow,  1  Bd«. 
621,  6  Paige,  285;  N.  Y.  Ins.  Co.  v.  Roulet,  t4 
Wend.  513;  Rogers  v.  Hosaok,  18  Wend.  310;  iBtoa 
F.  Ins.  Co.  V.  Tyler,  16  Wend.  385;  Hart  v.  Westero 
R.  Corp.  18  Met.  80;  Inman  v.  S.  C.  R.  Co.  120  U.  8. 
128(32L.ed.612). 

The  entire  destruction  of  the  subject  of  insurance 
(N.  Y.  V.  Pentz,  24  Wend.  668).  or  the  payment  of  the 
loss  (N.  Y.  Ins.  Co.  v.  Uoulet,  24  Wend.  517),  bss 
been  considered  equipollent  with  an  abandoament 
in  giving  the  Insurer  such  right  of  subrogattoo. 

The  Insurers  are  subrogated  to  the  rights  of  the 
insured  against  the  carrier  for  the  loss  and  damage 
to  the  cargo  insured  by  them.  Phillips,  Ins.  173^ 
Home  Ins.  Co.  v.  West.  Transp.  Co.  4  Robt.  fl*: 
HaUv.  Nashville  ft  C.  R.  Co.  SOU.  8.  ISWall.  W, 
870, 878  (20  L.  ed.  504-607);  The  Potomac,  106  U.  & 
680  (26  L.  ed.  1104);  MobUe  AM.  R.  Co.  v.  Jorey,  lU 
CJ.  8.  684  (28  L.  ed.  627);  Phoenix  Ins.  Co.  v.  Brie  * 
W.  Transp.  Co.  117  U.  8.  812, 320  (20  L.  ed.  8^  6^: 
Liverpool  &  G.  W.  Steam  Co.  v.  Phenlx  Ins.  Go.  IS* 
U.  8.307(82L.ed.788). 
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shall  bare  the  benefit  of  .any  infiurance  which 
may  have  been  effected  upon  or  on  account  of 
said  cotton.  The  fact  that  such  clause  was 
contaiDed  in  said  bill  of  lading  was  first  brou&^ht 
to  the  knowledge  of  appellant  when  the  bill  of 
]adiag  was  presented  to  it  as  one  of  the  proofs 
of  lofis  required  some  time  after  the  2lBt  of 
December,  1886. 

"Appellees  had  no  actual  notice  of  the  war- 
laoty  in  the  policy  stipulating  that  the  insurance 
should  not  inure  to  the  benefit  of  any  carrier, 
aod,  being  liable  for  the  loss  of  the  cotton  as 
common  carriers,  paid  the  same;  whereupon 
Callenaer&  Magnus  transferred  to  them  the 
certificate  of  insurance.  Appellant  declined  to 
pay  the  policy  to  Oallender  &  Ma^us  because 
the  same  had  been  forfeited  by  their  acceptance 
of  the  bill  of  lading. 

"Appellant  declining  to  pay  for  the  loss,  ap- 
pellees on  the  27th  of  September,  1887.  sued 
it  io  the  District  Court  of  Galveston  County. 
That  court  held  the  clause  in  the  policy  pro- 
Tiding  that  the  instrument  shall  not  inure  to 
the  l^nefit  of  any  carrier  to  be  void,  because 
io  restraint  of  trade  and  against  public  policv, 
aod  rendered  judgment  for  appellees  for  $1,- 
725.34.  From  this  judgment  the  Insurance 
Company  of  North  America  appeals,  and  the 
following  questions  of  law  embraced  in  the  as- 
signments of  error  are  now  by  agreement  re- 
spectfully submitted  to  this  court  for  its  decis- 
ion; 

1.  Is  the  warranty  in  the  policy,  which  pro- 
vides that  the  insurance  shall  not  inure  to  the 
benefit  of  any  carrier,  a  valid  and  lawful  stip- 
nlation  in  the  contract  of  insurance,  and  does 
a  Tiohition  thereof  forfeit  the  policy,  or  is  said 
warranty  in  restraint  of  trade  and  contrary  to 
public  policy?" 

2.  Under  the  particular  facts  of  this  case, 
irrespective  of  any  rights  which  Callender  & 
Magnus  may  have  had  under  the  contract  of 
insurance,  can  appellees  under  the  law  recover 
against  the  appellant?" 

It  must  not  be  held  that  so  much  of  the 
clause  in  the  bill  of  lading  as  provided  that 
"The  carrier  so  liable  shall  have  full  benefit  of 
any  insurance  that  may  have  been  effected  upon 
or  on  account  of  said  cotton"  is  not  invalid  by 
reason  of  its  contravening  any  rule  based  on 
public  policy.  British  &  F.  M,  Ins,  Co. v.  Gulf, 
C.  d8,  F.  k  Co,  eS  Tex.  475;  PAanir //w.  Co, 
y.Eried:W.  Tramp.  Co.,  117  U.  S.  812  [29  L. 
ed,  878];  Inman  v.  8<mth  CaroliTia  R.  Co  129 
U.  S.  128  [32  L.  ed.  612];  BinUml  v.  N.  T.  Cent. 
A  H.  B,  S,  Co,  21  Blatchf .  489, 16  Am.  &  Eng. 
R.  Cas.  144;  Piatt  v.  Richmond,  T.  R.  d  C.  H. 
Co.  11  Cent.  Rep.  101,  108  N.  Y.  858,  82  Am. 
&  Eng.  R.  Cas.  519;  Jackson  Co,  v.  BoylsUm 
Mut,  Ins.  Co.  139  Mass.  508. 

In  the  case  first  referred  to  the  bill  of  lading 
was  prior  in  point  of  time  to  the  policy,  which 
recited  the  fact  of  shipment,  and  it  was  held 
that  this  was  sufficient  evidence  that  the  policy 
was  issned  with  notice  of  the  right  secured  by 
the  carrier  by  contract,  and  in  subordination 
to  that  right. 

The  same  ruling  was  made  in  the  second  case 
cited,  in  which  it  is  assumed  that  the  contracts 
of  carriage  and  insurance  were  made  simulta- 
peoosly,  the  insurer  being  ignorant  of  the  clause 
in  the  bill  of  lading  which  subrogated  the  car- 
8L.RA. 


rier  to  the  rights  of  shipper  under  the  policy. 
In  disposing  of  the  case  the  court  said: 

'  'The  poncv  contained  no  express  stipulation 
upon  the  subject,  and  there  being  no  evidence 
of  any  fraudulent  concealment  or  misrepresen- 
tation by  the  owner  in  obtaining  the  insurance, 
the  existence  of  the  stipulation  between  the 
owner  and  the  carrier  would  have  offered  no 
defense  to  an  action  on  the  policy,  according 
to  the  careful  judgments  rendered  in  June  last 
and  independency  of  each  other,  the  one  by 
the  English  Court  of  Appeal  and  the  Other  by 
the  Supreme  Judicial  Court  of  Massachusetts. 
TaU  V.  Eyslop,  L.  R.  15  Q.  B.  Div.  868;  Jack- 
son Co.  V.  Boylston  Mut,  Ins,  Co.  189  Mass. 
508." 

In  Inman  v.  South  Carolina  Railroad  Com- 
pany, supra,  it  appeared  that  the  policy  issued 
some  time  before  the  shipment  was  made;  and 
while  recognizing  the  validity  of  a  contract 
between  the  shipper  and  carrier,  whereby  the 
latter  should  become  entitled  to  the  benefit  of 
insurance  made  by  the  former  in  a  proper  case, 
the  court  said: 

"The  policies  here  were  all  taken  out  some 
weeks  before  the  shipments  were  made,  al- 
though, of  course,  they  did  not  attach  until 
then,  and  recovery  upon  neither  of  them  could 
have  been  had,  except  upon  condition  of  resort 
over  against  the  carrier,  any  act  of  the  owners 
to  defeat  which  operated  to  cancel  the  liability 
of  the  insurers.  They  could  not,  therefore, 
be  made  available  for  the  benefit  of  the  car- 
rier." 

In  Jackmn  Company  v.  BoyUton  Mutual  In- 
surance Company  it  was  assumed  that  the  car- 
rier miffht  contract  for  the  benefit  of  insurance 
secured  by  the  shipper;  and  the  inference  to  be 
drawn  from  the  report  of  the  case  is  that  the 
policy  made  the  basis  of  the  action  was  issued 
after  the  right  of  the  carrier  to  the  benefit  of 
insurance  had  attached. 

The  shipper  bought  through  a  broker,  who  it 
seems  did  not  read  the  receipts  securing  to  the 
carrier  the  benefit  of  insurance.  The  railroad's 
receipts  with  draft  attached  were  forwarded  by 
the  broker  to  the  shipper,  the  draft  cashea,  ^ 
notice  given  to  the  insurance  company  of  the 
shipments  and  the  policy  presented,  that  the 
shipment  miffht  be  evidenced  thereon;  which 
was  done.  This  seems  to  have  been  the  act 
which  apph'ed  the  insurance  to  the  cotton  de- 
stroyed while  in  transit,  and  no  inquiry  was 
made  as  to  the  terms  of  shipment  when  insur- 
ance was  thus  obtained.  In  disposing  of  the 
case  the  court  said: 

"That  the  contract  between  the  plaintiff  and 
the  carrier  was  binding  being  conceded,  we  are 
brought  to  the  conclusion  expressed  in  the  rul- 
ing of  the  Judge  who  presided  at  the  trial,  *  that 
in  a  case  where  there  was  no  intention  to  de- 
prive the  insurance  company  of  its  rights,  and 
no  intentional  fraud  or  concealment,  and  where 
the  plaintiff  itself  [shipper]  was  actually  igno- 
rant of  the  stipulation  relied  on  at  the  time  it 
made  the  insurance  or  obtained  the  indorsement 
on  the  policy,  and  was  ignorant  when  it  ordered 
the  cotton  that  any  such  stipulation  would  be 
made,  and  there  was  no  actual  misrepresenta- 
tion, an  insurance  company  insuring  property 
in  transiiUf  making  no  ptovision  in  regard  to 
the  nature  of  the  contract  of  carriage,  and  not 
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requesting  to  see  the  bill  of  lading  or  receipt, 
and  making  no  inquiries  about  them,  must  be 
held  to  have  insured  it  under  and  subject  to  the 
actual  contract  of  carriage  so  far  as  it  was  a 
lawful  contract.' " 

Under  this  state  of  facts  it  was  held  that  the 
carrier  by  virtue  of  its  contract  became  subro- 
^ted  to  all  rights  held  by  the  shipper  against 
the  insurer;  and  that  ihus  was  defeated  the 
right  of  the  insurer  to  be  subrogated,  on  pay- 
ment of  the  loss,  to  the  right  against  the  car- 
rier, to  which,  but  for  the  contract  of  ship- 
ment, the  insurer,  under  the  settled  principles 
of  law,  would  have  been  entitled. 

This  case  (while  holding  that  the  right  of  the 
insured,  when  dependent  only  on  his  relation 
to  the  carrier,  to  modify  by  contract  the  rule 
of  subrogation,  cannot  be  questioned)  concedes 
that  no  contract  made  between  the  insured 
and  the  insurer  whereby  the  right  to  modify  the 
general  rule  of  subrogation  is  withdrawn  from 
the  insured  can  be  controlled  by  a  contract 
between  the  insured  and  the  carrier. 

In  Mercantile  Mutual  Insurance  Company 
V.  CaUbs,  20  N.  Y.  175,  it  was  held  that  a  con- 
tract between  a  carrier  and  shipper,  substan- 
tially such  as  is  set  up  in  this  case,  was  valid;  and 
on  payment  of  a  loss  under  a  policy  issued  after 
the  contract  for  carriage  was  made,  the  ri^ht  of 
subrogation  was  denied  to  the  insiu^r.  In  dis- 
posing of  the  case  the  court  said: 

"It  is  argued  that  this  clause  in  the  contract 
did  not  exempt  the  carriers  from  liability  to 
the  plaintiffs,  because  it  was  made  without 
their  knowledge  or  consent  and  was  an  attempt- 
ed fraud  upon  their  rights.  But  this  is  not  so 
in  point  of  fact,  so  far  as  the  defendants  are 
concerned.  The  contract  between  them  and 
the  insured  was  made  before  any  insurance 
was  obtained,  and  though  it  sought  to  secure 
a  right  to  the  defendants  in  case  policies  were 
procured,  yet  on  their  part  no  fraud  was  con- 
templated on  the  plaintiffs;  none  is  found  by 
the  court.  It  is  true  the  case  states  that  the 
plaintiffs  did  not  know  of  the  contract  when 
they  issued  their  policies;  that  was  a  matter 
,  between  them  and  the  insured.  If  there  was 
any  fraudulent  concealment  of  facts  on  the 
part  of  the  latter,  at  the  time  they  obtained 
their  insurances,  it  would  have  avoided  the  pol- 
icies and  they  would  not  have  been  bound  to 
pay  the  loss.  If  they  paid  it  voluntarily  they 
are  not  entitled  to  be  subrogated. 

In  this  case,  as  in  the  others,  but  one,  con- 
sidered, there  was  no  contract  between  the  in- 
sured and  insurer,  at  the  time  the  contract  be- 
tween the  carrier  and  the  insured  was  made, 
which  restrained  them  from  modif3ring  or  en- 
tireljr  annufling  the  ordinary  rule  of  subroga- 
tion if  they  saw  proper  to  do  so  by  contract. 

The  cases  referred  to  hold: 

1.  That  contracts,  such  as  contained  in  the 
carrier's  contract  before  us,  are  valid  as  between 
the  carrier  and  shipper. 

2.  That  a  policy  issued  with  knowledge  that 
the  insured  property  is  in  transit,  in  the  ab- 
sence of  inquiry  as  to  the  terms  of  shipment, 
misrepresentation  as  to  this  or  other  matter  ma- 
terial to  the  risk,  or  fraud,  will  be  deemed  to 
have  been  issued  in  subordination  to  the  con- 
tract of  shipment  which  may  control  the  right 
of  the  insurer  tb  subroj^ation. 
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None  of  thern,^  however,  hold  that  a  contract 
of  insurance,  existing  when  a  contract  of  car- 
riage is  made,  whether  the  carrier  have  knowl- 
edge of  the  insurance  contract  or  not,  can  be 
controlled  by  a  subsequent  contiact  between 
the  insured  and  the  carrier;  and  the  iDsurer'& 
right  to  subrogation  thus  be  destroyed,  even 
when  there  is  no  express  provision  in  the  policj 
which  forbids  this. 

It  must  be  that,  in  the  absence  of  stipulation 
in  a  policy  to  the  contrary,  the  insured  may, 
without  invalidating  his  policy,  make  sach 
contracts  with  a  cairier,  limiting  the  liahiliiT 
of  the  latter,  as  may  be  lawful  under  the  law& 
in  force  at  the  place  of  shipment  or  such  other 
laws  as  may  be  applicable;  for  the  parties 
ought  to  be  presumed  to  contract  with  refer- 
ence to  the  nght  of  the  carrier  to  refuse  to  re- 
ceive and  transport  freight  without  contract 
limiting  his  liability,  in  so  far  as  this  may  law- 
fully be  done  under  the  law  governing  the  ship- 
ment. With  the  carrier's  liability  lawfully 
restricted  bj  contract  a  loss  resulting  from  a 
cause  within  the  restriction  would  not  give 
right  of  action  in  favor  of  the  insured  shipper 
against  the  carrier;  and  where  this  is  the  case 
there  can  be  no  subrogation  under  the  geneial 
principles  applicable  to  the  subject. 

The  contract  relied  on  by  the  carrier,  in  this 
case,  was  not  one  it  had  the  right  to  have  made, 
or,  otherwise,  the  right  to  refuse  to  receive  the 
cotton  for  transportation;  and  it  ou^ht  not  to 
be  presumed  that  the  parties  to  the  insurance 
contract  contemplated  that  the  affreightment 
would  be  made  practically  at  the  entire  risk  of 
the  insurer  when  the  carrier  had  no  right  to 
insist  that  this  should  be  so,  and  when  the  sen- 
eral  rules  of  law,  with  reference  to  which  they 
ought  to  be  presumed  to  have  contracted,  fix 
on  the  carrier  the  ultimate  liability  for  a  lo» 
occurring  while  the  freight  is  in  his  hands,  un- 
less the  Toss  arises  from  a  cause  that  relieves 
the  carrier  from  liability. 

The  carrier's  liability  is  held  to  be  tiie  ulti- 
mate liability,  simply  because  the  loss  of  prop- 
erty, while  in  his  custody  as  carrier,  results,  m 
fact  or  in  legal  contemplation,  from  his  failure 
of  duty,  while  that  of  the  insurer  is  held  to  be 
that  only  of  an  indemnitor,  in  all  cases  in  which 
the  insurance  contract  does  not  stipulate  to  the 
contrary,  or  in  which  a  contrary  instruction 
may  not  fairly  be  inferred  from  the  time  and 
circumstances  of  the  contract. 

It  seems  to  us,  under  the  facts  of  this  case, 
leaving  out  of  consideration  the  warranty  con- 
tained in  the  contract  of  insurance,  that  the 
right  of  the  insurer  to  subrogation  on  payment 
of  the  loss  is  as  well  secured  when  there  is  not, 
as  when  there  is,  an  express  contract  that  the 
right  to  subrogation  shall  exist;  and,  that  a 
contract  between  the  insured  and  the  carrier 
which  defeats  this  right  would  defeat  the  right 
of  the  insured  or  the  carrier  to  recover  at  all 
upon  the  contract  of  insurance. 

It  has  been  held  that  where  a  policy  express- 
ly ffives  the  insurer  the  right  to  subrogation 
against  the  carrier,  that  a'  subsequent  agree- 
ment between  the  insured  and  the  carrier 
that  the  latter  shall  be  subrogated  to  the  right 
of  the  insured  avoids  the  policy.  Contain  v. 
Mechanics  <&  T,  Ins,  Co.  16  Am.  &Eng.  R.  Gas. 
142,  18  Fed.  Rep.  478. 
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Tbe  oorrectness  of  this  ruling  was  recognized 
in  Jackson  County  v.  Boyston  Mutual  Inmr- 
nnce  Company^  ld9  Mass.  511. 

If  the  insured  wishes  insurance  that  will 
place  the  ultimate  liability  on  the  insurer  let 
lim  so  make  his  contract  as  to  protect  the  car- 
rier afterwards  to  be  selected  by  him;  compen- 
aite  tbe  insurer  for  the  increased  risk  of  ulti- 
mate loss,  and  be  in  position  to  contract  with 
tbe  carrier  for  reduction  in  freight,  such  as  may 
be  proper  by  reason  of  this  shifting  of  the  ulti- 
mate risk  01  loss  from  the  carrier  to  the  in- 
surer. 

Passing  from  this,  howeyer,  it  is  certainly 
true  that  the  insured  could  not  confer  on  the 
carrier  a  right  they  did  not  possess. 

The  warranty  which  the  insurance  company 
seeks  to  assert  to  ayoid  liability  to  the  carrier 
was  one  promissory  in  character,  in  which  the 
parties  contracted  ''that  this  insurance  shall 
not  inure  to  the  benefit  of  any  carrier.'* 

This,  if  a  valid  provision,  cuts  off  any  con- 
struction of  the  policy  whereby  it  could  possi- 
hly  be  held  to  confer  any  right  to  benefit  under 
it  on  a  carrier  of  the  property  insured,  and  it 
deprives  the  insured  of  the  power  to  confer  on 
such  carrier  any  right  to  benefit  under  the  pol- 
icy by  contract  or  otherwise. 

By  the  warranty  we  understand  the  parties 
to  have  contracted  that  the  contract  of  insur- 
ance should  be  avoided,  should  cease  to  be 
operative— if ,  during  the  time  specified  for  its 
continuance,  the  insured  should  so  contract 
with  a  carrier  of  the  property  insured,  as,  be- 
tween themselves,  to  irive  to  the  carrier  any 
riffht  to  benefit  under  the  policy. 

The  purpose  of  this  provision  evidently  was 
to  deny,  in  terms,  to  the  insured,  the  right  of 
power  to  confer  on  the  carrier  any  right  to 
benefit  through  the  policy,  such  as  the  cases  to 
which  we  have  referred  hold  may  be  conferred 
on  the  carrier  by  contract  with  the  shipper, 
made  before  insurance  is  obtained. 

The  insurer,  in  effect,  says  in  the  face  of  the 
pohcy,  and  to  this  the  insured  assents:  "This 
contract  shall  be  binding  on  me  only  so  long  as 
you  refrain  from  contracting  with  any  carrier 
you  may  employ  to  transport  the  insured  prop- 
erty, that  he  shall  have  right  to  any  indemnity 
from  me,  for  loss  occurring  while  the  property 
is  in  bis  possession  as  carrier,  from  a  cause 
which  under  the  rules  of  law  applicable  to  the 
contract  of  carriage  would  give  you  cause  of 
action  against  such  clBlrrier;  and  I  will  not  be 
longer  bound,  by  this  contract,  if  you  in  any 
manner  release  such  carrier  from  that  full  lia- 
bility to  you  and  to  me  which  will  exist  under 
a  lawful  contract  of  affreightment  for  loss  of 
the  insured  property  while  in  his  hands  as  car- 
rier." 

By  requiring  the  carrier's  liability  to  continue 
the  ultimate  liability  the  insurer  doubtless  in- 
tended to  make  the  carrier's  own  interest  some 
guaranty  against  its  own  negligence  or  miscon- 
cnct 

In  the  very  act  of  making  the  contract, 
through  which  the  carrier  in  this  case  claims, 
the  policy  ceased  to  be  of  any  effect  whatever, 
as  to  the  particular  cotton  at  least;  and  from 
(hat  time  forward  neither  the  insured  nor  the 
carrier  could  assert  right  under  it  based  on  tbe 
particular  loss,  if  the  warranty  was  valid. 

The  court  below  held  that  {he  warranty  was 


invalid,  because  in  restriction  of  trade  and 
against  public  policy. 

The  insurance  compuiy  was  under  no  legal 
obligation  to  issue  a  policy  at  all,  but  if  it  did 
it  had  the  right  to  place  a  provision  in  the  pol- 
icy such  as  it  did;  and  in  so  doing  it  neither 
contravened  any  public  policy  nor  restrained 
trade. 

It  is  said  that  the  carrier  had  no  notice  of  the 
clause  in  the  policy  now  relied  upon,  and  that 
for  this  reason  it  would  be  contrary  to  public 
policy  to  permit  it  now  to  rely  upon  the  war- 
ranty. 

The  law  does  not  require  that  notice  shall  be 
given  to  third  persons  of  contracts  of  insur- 
ance, nor  does  it  provide  a  mode  in  which  such 
notice  may  be  given  whereby  all  persons  will 
be  bound. 

If  the  want  of  notice  of  a  contract  become 
important  in  a  contest  between  a  party  to  it 
and  a  third  person,  who  has  sought  to  acquire 
by  contract  an  interest  or  right  antagonistic  to 
the  right  the  former  contract  gives,  it  is  not 
because  the  former  contract  was  illegal,  but 
because  some  equitable  consideration  has  arisen 
on  account  of  which  the  person  who  has  kept 
secret  his  right  ought  not  to  be  permitted  to 
assert  it  agsdnst  one  whom  he  has  misled  by 
his  silence. 

If  the  mere  want  of  notice  of  contracts  would 
place  them  on  the  list  of  contracts  condemned 
because  contrary  to  public  policy,  then  there 
would  be  a  long  list  of  condemned  contracts, 
not  heretofore  even  suspected  of  illegality. 

The  carrier  knew  that  no  right  could  be  ac- 
quired a^inst  the  insurer  through  a  contract 
with  the  insured  other  than  the  latter  possessed 
and  had  power  to  conve}r,  and  if  it  desired  to 
know  the  extent  of  that  right  it  was  its  duty  to 
inquire.  Appellee  makes  this  inquiry:  "Could 
the  insurance  company  and  the  owner  of  the 
cotton,  without  the  knowledge  or  privity  of  the 
carrier,  make  a  contract  between  themselves  by 
which  the  carrier  would  be  deprived  of  its 
well  recognized  legal  rights?  Is  not  such  a 
restriction  against  public  policy  and  in  re- 
straint of  trade?" 

Neither  the  knowledge  of  nor  privity  of  the 
carrier  to  the  insurance  contract  was  necessary 
to  its  legality.  The  carrier  had  no  legal  right, 
recognized  or  unrecognized,  to  have  tne  insur- 
ance company  or  the  insured  to  make  any  con- 
tract of  insurance  whatever,  much  less  to  make 
one  the  insurance  company  was  under  no  ob^ 
ligation  to  make,  and  had  refused  to  make. 
The  terms  of  the  policy  neither  restrained  ap- 
pellee nor  any  other  carrier  from  making  law- 
ful contracts  for  carriage  at  any  place,  nor 
from  carrying  them  out  anywhere;  they  simply 
denied  to  the  insured  the  right  to  make  a  con- 
tract which  would  bind  the  insurer  as  the  car- 
rier desired  it  to  be  bound. 

Two  further  inquiries  and  suggestions  are 
made  by  appellee:  "Then  knowin.g  the  law — 
knowing  that  the  carrier  had  the  right  to  stip- 
ulate for  the  benefit  of  an^  insurance  that  may 
have  been  effected,  knowing  that  the  shipper 
could  not  refuse  to  accept  from  the  carrier  a 
bill  of  lading  with  that  provision — will  appel- 
lant be  permitted  to  receive  premiums  and  at 
the  same  time  insert  a  clause  in  its  policy  of 
insurance  which  would  exonerate  it  from  the 
payment  of  any  loss?" 
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'*  Appellant  refused  to  pay  the  policy  to  Cal- 
lender  &  Magnus  because  the  same  bad  been 
forfeited  by  tneir  acceptance  of  the  bill  of  lad- 
ing. This  excuse  might  have  had  some  force 
if  they  had  any  option,  but  it  was  the  law  of 
Texas  and  the  United  States  that  the  carrier 
had  the  risht  to  issue  such  a  bill  of  lading. 
Callender  &  Magnus  had  no  right  to  refuse  to 
receive  it" 

Appellant,  corporation  though  it  is,  is  af- 
fected with  knowledge  of  the  law;  but,  admit- 
ting this,  we  think  it  cannot  be  charged  with 
knowledge  that  the  propositions  here  made  are 
the  law. 

It  knew  that  the  carrier  might  stipulate  for 
the  benefit  of  such  insurance  as  the  insured  had 
the  power  and  right  to  convey;  but  it  did  not 
know  that  the  insured  and  carrier  might  make 
a  contract  for  it  without  its  consent  and  con- 
trarv  to  the  express  stipulation  of  the  policy. 

We  think  it  did  not  know  that  the  shipper 
had  not  the  right  to  reject  the  bill  of  lading  on 
which  appellee  now  bases  its  right,  containing 


the  clause  in  regard  to  insurance;  for  we  un- 
derstand it  was  the  right  of  the  shipper  to  re- 
ject that  bill  of  lading,  and  to  have  their  cotton 
transported  on  one  that  did  not  contain  tfamt 
provision. 

A  refusal  to  give  the  carrier  the  benefit  of  in- 
surance already  secured  would  be,  in  effect, 
but  a  refusal  to  insure  for  the  benefit  of  the 
carrier;  and  this  a  carrier  cannot  require  as  a 
condition  on  which  it  will  receive  and  trans- 
port freight. 

If  there  be  any  question  of  unearned  pre- 
mium it  is  not  presented  in  this  case. 

The  policy  having  ceased  to  be  operative, 
and  that  being  the  foundation  of  all  obligation 
on  the  part  of  the  insurance  company,  the  cer- 
tificates subsequently  issued,  and  transferred 
subsequently  to  the  loss,  conferred  no  right  on 
the  carrier. 

The  iudgment  of  the  Court  below  will  be 
reversed  and  Judgment  here  rendered  for  ap- 
pellant. 

It  is  so  ordered. 
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1.  Where  a  general  verdict  establishes 
the  rl^ht  of  pereons  representing  a  local  as- 
sembly of  the  Knlfirhts  of  Labor,  to  whom  all  the 
members  of  grood  gtandlng  have  assigned  their 
claims,  to  bring  an  action  for  money  paid  in  on 
the  formation  of  a  preliminary  organization,  a 
special  verdict  finding  that  *'A11  the  meml)erB  in- 
terested in  the  fund  contributed"  did  not  join  in 
the  assignment,  is  not  inconsistent  with  it,  as 
those  not  in  good  standing  might  resume  their 
rights  as  members  by  paying  their  arrearages  of 
dues,  and  might  thus,  in  a  certain  sense,  be  said 
to  be  interested  in  the  fund. 

2.  A  benevolent  and  social  org^anisation, 

having  also  in  view  the  protection,  benefit  and 


welfare  of  its  members  in  their  various  employ- 
meets  is  in  no  sense  a  partnership. 

3.  The  articles  of  agreement  of  a  benevo- 
lent association^  whether  called  a  oomdtu- 
tion,  charter,  by-laws  or  any  other  name,  ooDBti- 
tute  a  contract  between  the  memt>eiB  which  the 
courta  will  enforce  if  not  immoral,  or  oontmr  to 
public  policy  or  the  law  of  the  land. 

4.  A  person  to  whom  all  the  members  of  a 
local  assembly  of  the  Knights  of  Labor 
in  good  standing  have  ezeented anas* 
slgnment  of  thcnr  right*  title  and  interest, 
can  maintain  an  action  to  recover  money  paid  in 
by  members  of  the  assembly  on  the  f  ormatioD  oT 
a  preliminary  organization,  with  the  intentloo 
that  the  money  so  contributed  should  be  used  ae 
initiation  fee^in  the  assembly,  to  be  formed  as  s 
successor  to  the  first  association,  when  the  de- 
fendants, who  were  the  treasurer  and  one  of  the 
trustees  of  the  first  association,  refuse  to  give 
it  up. 


Note.— Xssoetattons,  Tield  to  be  partnerships. 

The  English  rule  is  to  the  effect  that  a  mutual 
beneficial  society  partakes  more  of  the  character 
of  a  club  than  of  a  trading  association.  Flemyng  v. 
Hector,  2  Mees.  St  W.  172;  Hirschl,  Fraternities  & 
Societies,  pp.  5-^. 

A  benevolent  union  society,  organized  for  the  re- 
lief of  the  members  in  case  of  siclmess,  was  consid- 
ered as  a  mere  partnership  for  the  purpose  of  mak- 
ing some  of  the  members  account  for  the  proceeds 
of  property  (stocks)  of  the  association  sold  by  them 
without  authority.  Beaumont  v.  Meredith,  8  Yes. 
&  B.  180. 

Where  the  articles  of  association  had  been  disre- 
garded, the  court  considered  a  mutual  society  for 
Insurance  of  property  as  a  general  partnership,  for 
the  purpose  of  adjusting  the  rights  of  members 
against  each  other.  Ellison  v.  Bignold,  2  Jac.  & 
W.608. 

A  mutual  marine  insurance  society  is  treated  as 
a  partnership,  for  the  purpose  of  determining 
whether  a  member  had  been  rightfully  expelled  or 
not.  Wood  V.  Woad,  L.  R.  9  Bxch.  190, 10  Bng.  Bep. 
(Moak)  872. 

A  sick  relief  society  is  a  mere  partnership,  and  if 
8  L.  R.  A. 


it  appears  to  be  a  mere  bubble,  the  courts  will  dis- 
solve it;  and  they  will  dissolve  any  friendly  soetecr 
formed  on  erroneous  principles,  and  temponziiy 
restrain  pasrments  which  would  exhaust  the  funds. 
Pearce  v.  Piper,  17  Ves.  Jr.  16. 

Where  members  of  an  Odd  Fellows  Society  had 
claims  for  work,  etc.,  upon  the  ball,  with  other 
parties,  not  members,  who  also  had  claims,  it  vas 
decided  that  those  who  were  not  members  were 
entitled  to  priority  in  payment  out  of  a  fund  ari»' 
ing  from  a  sale  of  the  building.  Babb  v.  Beed,  S 
Bawle,  150. 

A  society  formed  to  raise  funds  to  free  its  mem- 
bers from  the  military  draft  had  later  been  di»- 
solved.  It  was  decided  that  each  member  oonld 
sue  the  treasurer  for  his  individual,  and  asoer- 
tained,  share  of  the  fund.  It  was  not  an  assodaticMi 
formed  under  any  general  or  special  law  of  the 
Legislature,  and  was,  therefore,  simply  a  partner- 
ship.   Koehler  v.  Brown,  2  Daly,  78. 

In  Brown  v.  Dale,  L.  R.  9  Ch.  Div.  7b,  26  Bng.  Bep. 
(Moak)  776,  the  Fellowship  of  Fullers  and  Dyers  is 
treated  as  a  partnership  for  the  purpose  of  making 
the  division  of  a  fund  among  the  members. 

The  Biggers  &  Stevedores  Union  Association,  of 
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(February  20, 1889.) 

ERROR  to  the  Circuit  Court  for  Wayne 
CouDty,  to  review  a  judgment  entered  up- 
on a  special  verdict  for  defendants  after  a  gen- 
eral verdict  for  plaintiff  in  an  action  to  recover 
money  alleged  to  belong  to  an  assembly  of 
Knights  of  Labor  and  to  have  been  converted 
by  (kfendants  to  tbeir  own  use.    Beeened. 

Tbe  case  is  fully  stated  in  the  opinion. 

Mestn,  George  W.  Walihew  and  Wil- 
lis 6,  Clarke,  for  plaintiff,  appellant: 

The  question  of  tbe  rights  and  interests  of 
delinquent  members  of  a  voluntary  association 
involves  the  nature  of  their  relations  to  each 
other. 

As  between  the  members  themselves,  the 
articles  of  agreement  of  such  an  association 
constitute  a  contract  between  them  (nothing 
iU^al  or  unconscientious  appearing  therein) 
which  .the  courts  will  enforce. 

Mr.  Abbott's  note  to  EhbiTighousen  v.  Worth 
Clvb,  4  Abb.  N.  C.  800,  801 ;  Bu^  v.  Woods,  94 
U.  8.  528  (24  L.  ed.  264),  2  Sawy.  655,  659; 
Bacon,  Benefit  Societies,  g^  87.  91, 116,  subd.  1. 

Tbe  constitution  of  Local  Assembly  8104  pro- 
vided that  "Suspended  members  have  no  nght 
to  the  funds  of  the  assembly.  They  can  neither 
vote  in  the  society  nor  assign  its  funds."  Sus- 
pension is  temporary  expulsion. 

Niblack,  Mutual  Benefit  Societies,  p.  41. 

Meun,  Parker  Sb  Burton,  for  defendants, 


}  was  a  voluntary  association,  not  incor- 
porated. Such  an  association  is  a  partnership, 
and  the  relative  rights  and  duties  of  the  mem- 
bers with  regard  to  their  common  property 
can  only  be  settied  in  a  court  of  equity. 

ButterfUld  v.  Bearddey,  28  Mich.  412. 

It  is  oqly  when  all  the  parties  interested  in 
the  property  in  controversy  are  in  some  way 
before  the  court  that  the  court  can  deal  with 
it;  and  in  these  cases  of  voluntary  associations 
the  rights  of  the  individual  member  are  as 
much  entitied  to  respect  by  the  court  as  are 
the  rii^ts  of  any  number  of  associates  less  than 
the  whole. 

Mason  v.  Finch,  28  Mich.  288. 


Morse,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  in  assumpsit.  The  declara- 
tion contained  three  special  counts,  but  the  trial 
was  had  upon  tbe  third  count  alone,  which  al- 
leged in  substance  that  the  defendants  had  con- 
verted and  appropriated  to  tbeir  own  use  mon- 
eys belonging  to  Local  Assembly,  No.  8104  of 
the  Knights  of  Labor,  which  was  an  unincor- 
porated association,  and  that  the  members  of  the 
said  local  assembly  had  assigned  their  right, 
title  and  interest  m  said  moneys  over  to  the 
plaintiff. 

The  jury  in  the  Wayne  Circuit  returned  a 
general  verdict  in  favor  of  the  plaintiff  for  the 
sum  of  $855.50,  but,  in  reference  to  special 
questions  submitted  to  them,  found  as  fol- 
lows: 

1.  **  Did  all  the  members  of  the  580  mem- 
bers contributing  monejr  to  the  Peninsuhu'  Car 
Works  Assembly  of  Knights  of  Labor  intend 
that  the  money  so  contributed  should  be  used 
as  initiation  fees  in  a  local  assembly  of  the 
Knights  of  Labor  as  existing  throughout  tbe 
United  States?" 

Answer.     "Yes." 

2.  "Did  all  tbe  members  interested  in  the 
fund  contributed  join  in  the  assignment  to 
plaintiff?" 

Answer.  "No." 

8.  "  Did  the  members,  organizing  under  the 
name  of  the  Peninsular  Car  Works  Assembly, 
intend,  when  so  organized,  to  form  another  nnd 
distinct  organization  which  should  be  a  succes- 
sor to  the  association  so  formed." 

Answer.  "Yes." 

4.  "  Did  any  member  who  originally  joined 
the  Peninsular  Car  Works  Association  of  the 
Knights  of  Labor  ever  withdraw  from  the 
same  ?  " 

Answer.  '*No." 

5.  "  Was  it  ever  intended  that  the  money 
contributed  by  the  580  original  contributors- 
should  become  the  property  of  Local  Assembly, 
No.  8104?" 

Answer.  "Yes." 

A  motion  was  thereafter  made  by  the  defend- 
I  ants  that  the  general  verdict  of  the  Jury  be  set 


San  Frandaco,  onpanized  for  the  purpose  of  glvlngr 
pecuniary  assistaiice  to  dteabled  or  sick  members, 
and  alao  to  defray  funeral  expenses,  is  a  partner- 
ship; and  a  court  would  dissolve  It  upon  the  same 
gronnda  of  bad  faith  and  miamanafirement  aa  would 
suffice  to  disBoive  a  partnership.  Gorman  v.  Bus- 
aeU,14Gal.68S,18Ca).688. 

Associations  held  not  partnerships, 

A  number  of  persons  associating  together,  and 
subicribinir  each  a  small  sum  annually  for  the  pur- 
pose of  obtaininer  information  which  may  be  useful 
in  their  buaineea,  is  not  a  partnership.  Caldioott  v. 
Oriffitha,  2S  Eng.  L.  Sc  Eq.  527;  Ebbingrhousen  v. 
Vorth  aub,  4  Abb.  N.  C  800. 

Voluntary  asBOciations  or  clubs,  for  social  and 
diarltable  purposes,  and  the  like,  are  not  proper 
partnerBhipa,  nor  have  their  members  the  powers 
and  reeponaibiUties  of  partners.  Ash  v.  Guie,  97 
Fa.  «8;  Hirachl,  Fraternities  A  Societies,  8-6. 

Tiie  members  of  a  club,  formed  for  social  pur- 
poses, aits  not  partners.  Waller  v.  Thomas,  42  How. 
Pr.ia 

AsBooiatlona  of  this  description  are  not  usually 
8L.R.A. 


partnerships.  There  is  no  power  to  compel  pay- 
ment of  dues,  and  the  right  of  the  member  ceases 
when  he  fails  to  meet  his  annual  subscription.  La- 
fond  v.  Deems,  81 N.  F.  514. 

The  death  of  a  member  has  no  effect  on  the  asso- 
ciation; they  are  therefore  not  to  be  judged  either 
as  corporations,  joint  stock  associations  or  copart- 
nerships. White  V.  Brownell.  8  Abb.  Pr.  N.  8.  326, 
4  Abb.  Pr.  N.  S.  180, 2  Daly,  a56.  See  also  Oiery  v. 
Brown,  61  How.  Pr.  02;  Thomas  v.  Ellmaker,  1  Pars. 
Sel.  Gas.  98.  But  in  New  York,  in  one  of  the  lower 
courts,  a  number  of  gentlemen  forming  a  club  were 
treated  as  a  partnership  to  the  fullest  extent,  and 
held  liable  for  the  debts  of  the  club.  Park  v.  Spaul- 
ding  (Worth  Club  Case),  10  Hun,  131. 

A  board  of  brokers  Is  not  strictly  a  corporation^ 
partnership  or  joint  stock  company,  but  a  volun- 
tary association,  and,  in  respect  to  their  powers  of 
expulsion,  etc.,  subject  to  the  control  of  the  courts, 
exercised  in  the  same  general  manner  as  towards 
corporations,  and  will  be  enjoined  from  improperly 
expelling  a  member.  Leech  v.  Harris,  2  Brewst. 
(Pa.)  871. 
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aside,  and  that  judgment  be  entered  upon  the 
second  special  veraict  found  by  the  jury,  be- 
cause the  jury  answered  to  the  secona  special 
question  that  all  the  members  ''interested"  in 
the  fund  contributed  did  not  join  in  the  assign- 
ment to  the  plaintiff. 

This  motion  was  granted  and  judgment  there- 
upon entered  for  the  defendants. 

The  plaintiff  brin^  error,  and  here  Insists 
that  judgment  should  be  entered  on  the  general 
verdict  in  his  favor  fgr  the  amount  of  such  ver- 
dict. 

Was  the  special  verdict  inconsistent  with  the 
general  one?  This  is  the  point  before  us.  In 
order  to  fully  understand  tbe  question  to  be  de- 
termined, it  will  be  necessary  to  state  the  facts, 
about  which  there  is  but  little,  if  any,  dis- 
pute. 

In  May,  1886,  there  was  a  strike  at  the  Pe- 
ninsular Car  Works.  The  men  in  the  works 
formed  a  preliminary  organization,  preparatory 
to  forming  a  Local  Assembly  of  the  Knights  of 
Labor.  This  preliminary  body  was  called  the 
Peninsular  Car  Works  A^mbly  and  was  de- 
signed by  its  organizers  to  hold  the  workmen 
together  until  they  could  be  initiated  in  squads 
into  the  Knights  of  Labor.  When  this  was 
completed  the  preliminary  organization  ceased 
to  exist,  and  the  society  known  as  Local  As- 
sembly, No.  8104,  of  the  Knights  of  Labor,  was 
formed  under  the  rules  and  laws  of  that  order. 

The  persons  joining  the  preliminary  organi- 
zation were  required  to  pay  $1,  and  also  another 
dollar  when  they  were  initiated  into  the  Local 
Assembly  of  the  Knights  of  Labor.  The  fund 
thus  raised  was  to  be  used  in  assisting  members 
in  need.  Some  of  it  was  thus  used,  and  in  pay- 
ing expenses,  and  some  was  deposited  in  the. 
People's  Savings  Bank  of  Detroit.  The  money 
was  put  in  the  hands  of  Edward  Henrion  and 
the  aefendants  and  they  made  the  deposit,  in 
all,  of  $400.  The  defendants  Gregory  and  Sto- 
erkel  drew  this  money  from  the  bank,  $50  July 
8,  1886,  and  the  balance  December  20,  1886. 

Gregory  was  treasurer  of  the  association  and 
Stoerkel  one  of  the  trustees  at  the  time  the  de- 
posit was  made.  Henrion  was  recording  sec- 
retary. 

The  defendants  on  demand  refused  to  pay 
the  money  over  to  a  committee  of  the  local  as- 
sembly or  to  plaintiff. 

Both  of  these  associations  were  voluntary  and 
unincorporated.  There  were  530  members  of 
the  preliminary  organization.  Some  of  the 
members  did  not  go  into  tbe  local  assembly— 
quite  a  large  number  of  them.  One  witness 
testifies  that  not  over  100  of  them  went  into  the 
Knights  of  Labor  Assembly,  No.  8104.  Others 
swear  that  about  200  joined. 

The  assignment,  claimed  by  the  plamtiff ,  was 
proven  by  a  resolution  passed  at  a  meeting  of 
Local  Assembly,  No.  8104,  March  26,  1887: 

''Committee  on  the  defaulters  question  and 
Bro.  Brown  elected  as  assignee.  Motion  made 
and  supported  that  each  and  every  member, 
initiated  before  January  1,  that  his  signature  be 
received,  and  signed  over  to  Bro.  Brown,  and 
let  him  put  it  through  the  courts.    Carried.'' 

An  assignment  was  drawn  up  in  pursuance 
of  said  action  of  the  assembly  and  signed  by 
thirty-eight  members.  These  are  claimed  by 
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plaintiff  to  have  been  all  the  members  in  good 
standing  at  the  time  of  the  assignment 

The  conflicting  claims  in  the  evidence  were 
these: 

1.  The  plaintiff  claimed  that  the  money  paid 
in  by  the  persons  joining  the  preliminary  or- 
ganization, known  as  the  Peninsular  Car  Woits 
Assembly  was  to  go  into  the  funds  of  the  Loctl 
Assembly,  No.  8104,  of  the  Knights  of  Labor. 
The  defendants,  on  the  other  nand,  claimed 
that  the  dollar,  paid  in  by  each  of  the  580  men, 
was  contributed  for  the  sole  purpose  of  aiding 
the  families  of  these  men  in  distress,  and  vas 
not  to  go  into  the  local  assembly. 

This  dispute  was  settled  by  the  jury  in  hvot 
of  the  plaintiff  by  their  answer  to  questions  No. 
1,  8  and  5,  in  which  answers  they  found  that 
the  money  paid  in  was  intended  by  all  tbe  per- 
sons paying  it  in  to  go  into  the  funds,  and  be- 
come the  property  of  the  Local  AflsemUv,  No. 
8104,  which  was  by  all  of  them  intended  to  be 
a  distinct  organization  from,  a  successor  to,  tbe 
preliminary  association. 

2.  The  plaintiff  claimed  that  all  the  members 
in  good  standing  of  the  local  assembly  joined 
in  the  assignment  to  him  and  that  was  suffi- 
cient: and  the  defendant  insisted  that  he  must, 
in  order  to  prevail,  have  an  assignment  from 
all  the  persons  who  contributed  to  the  food 
which  he  did  not  have. 

The  jury  found  that  all  the  persons  "inta*- 
ested  in  the  fund  contributed"  did  not  join  in 
the  assignment.  They  did  not  find  speciallf 
how  many  members  there  were  in  good  stand- 
ing, or  whether  or  not  all  the  members  of  Lo- 
cal Assembly  8104  in  good  standing  joined  in 
the  assignment. 

The  court  held,  in  his  instructions  to  the  joiy, 
that,  under  the  rules  of  the  Knights  of  Labor, 
all  the  money  belonging  to  Local  Assembly  No. 
8104  was  vested  in  those  who  were  in  good 
standing,  and  those  not  in  good  standing  bad 
no  rights  in  this  money;  and  he  seemed  to  take 
it  for  granted  that  the  evidence  was  conclusive 
that  all  the  members  in  good  standing,  under 
the  constitution  and  laws  of  the  order,  bad 
joined  in  the  assignment  to  plaintiff,  and  tbeie- 
fore  only  submitted  to  the  jury  the  question  of 
the  intent  of  the  parties,  who  paid  in  the  money 
as  to  where  it  was  to  go,  and  instructed  them 
that  they  must  find  that  every  man  wbo  paid 
in  his  dollar  at  the  preliminary  meeting  paid 
it  in  with  the  understanding  as  to  what  tbe 
constitution  and  rules  of  the  Knights  of  Labor 
called  for  as  to  the  rights  of  members  in  tbe 
fund,  and  that  the  money  was  to  go  toward  bis 
initiation  into  the  Knights  of  Labor,  and  that 
by  paying  this  dollar  he  subscribed  to  the  con- 
stitution and  by-laws  of  this  association  of  tbe 
Knights  of  Labor,  "thus  ^ving  to  the  associa- 
tion the  right  to  devest  him  of  the  interest  io 
the  dollar  he  had  paid,  by  insisting  upon  tbe 
loss  of  his  right  to  this  dollar  by  failure  to  com- 
plv  with  the  by-laws." 

That  they  must  find  all  this  before  they 
could  return  a  verdict  for  the  plainUff.  u 
they  did  so  find  the  plaintiff  could  recover. 

If  the  Circuit  Judge  was  correct  in  his  sub- 
mission of  the  case  to  the  jury,  we  fail  to  see 
any  such  inconsistency  between  the  general 
verdict  and  the  answer  to  the  second  special 
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<]i]e8tion  as  would  render  the  general  verdict 
nuntory. 

The  jury  did  not  mean  by  this  answer  that 
all  the  members  did  not  pay  m  their  dollar  with 
tiie  intent  that  it  should  go  into  the  Local  As- 
sembly of  the  Knights  of  Labor  and  become 
the  property  of  said  assembly  to  be  controlled 
by  their  constitution  and  by-laws,  because  in 
HDSwer  to  special  questions  numbers  1,  8  and  5 
they  found  specially  to  the  contrary. 

Did  they  mean  that  all  the  members  of  the 
local  assembly  in  good  standing  at  the  time  the 
assignment  was  made  did  not  join  in  the  assign- 
ment?   It  is  evident  they  did  not. 

The  Judge  correctly  took  it  for  granted  from 
the  evidence  that  all  the  members  in  good 
standing  did  join  (and  there  was  really  no  tes- 
tinuMiy  tending  to  show  otherwise)  and  did  not 
sobmit  that  matter  to  them.  If  they  did  mean 
this,  it  can  have  no  effect  because  there  is  no 
evidence  in  the  record  to  support  those  special 
findings,  if  such  is  the  sense  of  it. 

What  was  evidently  meant  by  the  jury  in 
this  answer  was  that  all  the  persons  originally 
contributing  to  the  fund,  ana  originally  inter- 
ested in  it,  did  not  join  in  the  assignment.  Of 
this  there  was  no  dispute,  and  the  Judge  as- 
«omed  it  to  be  of  no  consequence;  and  we  think 
he  was  right. 

In  the  light  of  the  evidence  in  the  case,  the 
<»ntention  of  the  parties  upon  the  trial,  and 
the  instructions  of  the  court,  and  all  the  find- 
ings of  the  jury,  both  general  and  special,  no 
other  construction  than  the  one  last  above  can 
be  put  upon  this  answer  to  the  second  special 
question  submitted. 

The  parties  who  originally  joined  the  Local 
Assembly  No.  8104  might  in  a  certain  sense  be 
said  to  be  '^interested"  in  the  funds  belonging  to 
the  assembly,  because  it  is  provided  by  the  rules 
of  the  order  that  they  can,  at  any  time,  by  pay- 
ing their  arrearages  of  dues,  resume  their  rights 
«s  members.  This  would  reinvest  them  with 
rights  in  the  funds  of  the  association  and  in 
tbe  moneys  sought  to  be  collected  in  this  suit; 
hut  until  they  paid  their  dues,  and  while  they 
were  in  arrears  and  suspended,  they  had  no 
rights  or  l^al  interest  in  the  moneys  of  the 
asKmbly.  liiey  had  perhaps, while  suspended, 
a  contingent  interest,  depending  upon  their  re- 
gaining their  rights,  but  not  such  an  interest  as 
made  them  necessary  parties  to  the  assign- 
ment 

The  jury  must  have  had  reference  to  this 
contingent  interest  in  their  answer  to  the  sec- 
ond question. 

But  the  defendants  claim  that  the  judgment 
of  the  court  is  ri^ht  because,  under  all  the  evi- 
dence, the  plaintiff  was  not  entitled  to  recover, 
and  the  jury  should  have  been  so  instructed  in 
the  first  place. 

This  claim  is  based  upon  the  proposition  that 
this  voluntary  unincorporated  association,  con- 
sisting of  many  members  contributing  to  a 
fund  cor  the  joint  benefit  of  all,  is  a  copartner- 
ship, and  therefore  the  respective  rights  and 
duties  of  the  members,  with  regard  to  their 
common  property,  can  only  be  settled  in  a 
coort  of  equity;  that  the  nghts  of  the  indi- 
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vidual  members  are  entitled  to  as  much  respect 
in  the  courts  as  are  the  rights  of  any  number 
of  associates  less  than  the  whole,  ana  it  would 
be  manifestly  improper  for  the  court  to  permit 
thirty -eight  members,  out  of  any  greater  num- 
ber, to  recover  for  themselves  that  which  be- 
longs to  all  the  members. 

This  association  was  in  no  sense  a  copart- 
nership. There  was  no  business  carried  on  by 
it,  ana  nothing  involving  loss  or  profit  in  a 
business  sense.    Burt  v.  Lathrop,  52  Mich.  106. 

It  was  purely  a  benevolent  and  social  or- 
ganization, having  also  in  view  the  protection, 
benefit  and  welfare  of  its  members  in  their 
various  employments. 

It  must  now  be  considered  as  well  settled 
that  persons  have  a  right  to  enter  into  such  as- 
sociations, and  to  bind  themselves  as  to  their 
membership  and  rights  in  such  societies,  and 
the  funds  of  the  same,  by  the  constitution  and 
by-laws  of  the  association,  which  they  adopt  or 
subscribe  to  after  adoption. 

Such  an  organization  may  be  neither  a  part- 
nership nor  a  corporation.  The  articles  of 
agreement  of  such  an  association,  whether 
called  a  constitution,  charter,  by-laws  or  any 
other  name,  constitute  a  contract  between  the 
members  which  the  courts  will  enforce,  if  not 
immoral  or  contrary  to  public  policy  or  the 
law  of  the  land,  ^de  v.  Woods,  94  U.  8.  528 
[24  L.  ed.  264],  2  Sawy.  656;  Bacon,  Benefit 
Societies,  §§  87,  91,  116,  subd.  1;  Austin  Ab- 
bott's note  to  Ebfnnghoxtaen  v.  Worth  Club,  4 
Abb.  N.  C.  800.  801;  Niblack,  Mutual  Benefit 
Societies,  §§  92,  98. 

The  only  persons  having  control  of  these 
funds  were  the  members  in  good  standing  in 
the  local  assembly,  by  the  agreement  of  all  the 
members,  as  shown  by  the  constitution  and 
by-laws  of  the  Knights  of  Labor,  which  con- 
stitution and  by-laws  in  this  respect  were 
known  to  all  the  members  when  they  paid  in 
their  money,  as  found  by  the  jury  under  the 
charge  of  the  court.  Not  only  did  the  as- 
sembly in  regular  lodge  meeting  vote  this 
assignment  to  plaintiff,  but  in  pursuance  of 
that  vote,  all  the  members  of  the  assembly  in 
good  standing  executed  an  assignment  to 
plaintiff,  of  their  right,  title  and  interest  in  this 
money  to  plaintiff. 

He  was  thereby,  under  the  law  of  the  order 
and  of  the  land,  entitled  to  sue  and  recover  the 
money  in  the  hands  of  the  defendants  if  it  be- 
longed to  the  assembly,  as  the  jury  found  it 
did. 

The  defendants  divided  this  money  up  be- 
tween themselves  and  Henrion,  relying  upon 
difficulties  and  technicalities  in  the  law,  as  they 
supposed  it  to  be,  to  keep  it.  It  is  not  to  be 
regretted  that  they  were  mistaken  in  the  law, 
and  therefore  deprived  of  the  fruits  of  at  least 
an  attempted  moral  larceny. 

The  judament  of  the  Court  below  will  be  re- 
verged;  judgment  will  be  entered  in  this  Court 
for  the  plaintiff  upon  the  general  verdict  for 
the  amount  thereof  and  with  interest  from  the 
date  thereof.  The  plaintiff  will  recover  costs 
of  both  courts. 

The  other  Justices  concurred. 
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James  B.  SNIDER 
(.— Ind ) 

1.  The  opinion  of  an  expert  witness  as  to 

the  nature  and  extent  of  an  injury  to  a  person  is 
not  inadmissible  because  based  in  part  on  the 
statements  of  the  injured  person. 

2-  A  person  is  not  deprived  of  his  ris^ht  to 
recover  full  compensation  for  personal  mjuries 
because  he  was  at  the  time  sufferlufir  from  a  dis- 
ease which  was  aggravated  by  it. 

8.  Where  a  passenger  is  in  his  proper 
place  in  the  oar,  anomakes  no  exposure  of  his 
person  to  danger,  there  can  be  no  question  of 
contributory  negligence  in  the  case  of  an  injury 
by  the  fall  of  a  railroad  bridge. 

4.  The  harden  of  overcoming  the  pre- 
snmption  of  ne^^lig^ence  arising  from  evi- 
dence of  the  occurrence  of  an  accident  and  injury 
to  a  passenger  is  upon  the  carrier. 

5.  The  omission  of  a  carrier  to  exercise 
the  highest  deg^ree  of  care  practicable  con- 
stitutes negligence ;  and  its  measure  of  duty  is 
not  to  be  determined  by  what  a  reasonable  and 
prudent  person  would  ordinarily  do  under  the 
circumstances. 

ft.  A  railroad  company,  before  tmsting 
the  lives  of  passengers  upon  ifi 
bridges*  must  carefully  and  skillfully  test  and 
inspect  the  materials  used  therein ;  and  the  duty 
of  inspection  continues  thereafter  during  their 
use,  requiring  a  test  from  time  to  time  to  ascer- 
tain whether  they  are  being  impaired  by  use  or 
exposure  to  the  elements. 

(February  21, 1889). 

APPEAL  by  defendant,  from  ajudgment  of 
the  Circuit  Court  of  Clinton  County  in  fa- 
vor of  plaintiff  in  an  action  to  recover  damages 
for  personal  injuries  alleged  to  have  resulted 
from  defendant's  negligence.    AJprmed. 

The  case  sufficiently  appears  in  the  opinion. 

Messrt.  George  W,  Friedley,  S.  O. 
Bayless  and  wl  H,  Russell  for  appellant 

Messrs.  Palmer  A  Palmer  and  uigin- 
botham  A  Bristow  for  appellee. 

Elliott,  Ch.  J,,  delivered  the  opinion  of  the 
court: 

The  appellee  was  a  passenger  on  one  of  the 
appellant^s  trains,  which,  by  the  falling  of  a 
bridge,  was  precipitated  into  White  Biver;  and 
the  appellee  was  severely  injured. 

Dr.  bowles,  an  expert  witness  called  by  the 
appellant,  gave  an  opinion  as  to  the  nature  and 
extent  of  the  Injui^  sustained  by  the  appellee; 
and  on  cross  examination  it  was  developed  that 
his  testimony  was  in  part  based  on  statements 
made  to  him  by  the  appellee. 

Waiving  all  questions  of  practice,  and  decid- 
ing the  appellant's  motion  to  strike  out  as  if  it 
were  properly  restricted  to  the  alleged  incom- 
petent part  of  the  testimony,  we  have  no  hesi- 
tation in  deciding  that  the  trial  court  did  right 
in  overruling  the  motion. 

As  we  have  often  decided,  the  physical  suf- 
fering of  a  human  being  cannot  be  mspected  by 
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the  eyes  of  a  surgeon,  and  the  statementg  of 
the  sufferer  must,  of  necessity,  be  taken  by  the 
surgeon.  It  is  not  possible  for  any  snij^n^ 
by  a  mere  external  examination,  to  always  dis- 
cover the  character  of  an  injury,  and  properly 
describe  or  treat  an  injured  man;  and  forthi» 
reason,  if  for  no  other,  the  statements  of  the 
injured  person  descriptive  of  present  pains  or 
symptoms  are  always  competent,  although  oar- 
ratives  of  past  occurrences  are  inadmissible. 

On  this  point  our  own  decisions  are  harmoni- 
ous, and  they  are  right  upon  principle,  and  are 
well  supported  by  authority.  Cleveland,  C.  C. 
dt  I.  R.  Co.  V.  NeweU,  104  Ind.  264,  1  We< 
Rep.  890;  LouisviUe,  N.  A.dbC.  B.  Oo.  v.  Fol 
vey,  104  Ind.  409, 1  West  Rep.  868;  I/niisHK 
N.  A.  dtC.  R.  Co.  V.  Wood,  118  Ind  54i  U 
West.  Rep.  SOS;  Hancock  Co.  v.  Leggett,  m 
Ind.  — ,  15  West.  Rep.  604;  Haieh  v.  Fidkr, 
181  MaBS.  574;  Atchison,  T.  dh  8.  F.  R.  Co,  v. 
Johns,  86  Kan.  769;  Quaife  v.  Chicago  d  X. 
W.  R.  Co.  48  Wis.  518. 

From  these  decisions  we  shall  not  depart 

The  fact  that  the  appellee  was  suffering  from 
Bright's  disease  at  the  time  he  was  injured  does 
not  impair  his  right  of  recovery.  The  rule  is 
this: 

"Where  a  disease  caused  by  the  injuiy  saper- 
venes,  as  well  as  where  the  disease  exists  at  the 
time  of  the  injury,  and  is  aggravated  by  it,  the 
plaintiff  is  entitled  to  full  compensate^  dam- 
ages." Ohio  df  M.  R.  Co.  y.  Hecht,  15  West 
Rep.  122;  Louisville,  N.  A.AC.R.  Co.  v.  Wood, 
supra;  Indianapolis,  P.  dk  C.  R.  Co.  v.  Pitier, 
109  Ind.  179,  7  West.  Rep.  896;  Terrs  Haviedt 
L  R.  Co.  V.  Bvek,  96  Ind.  846;  Ehrgati  v.  .V.  T. 
96  N.  Y.  264;  Jucker  v.  Chieaoo  dtN.  W.  R  Co. 
52  Wis.  160;  Denf>er  cfe  R.  O,  R.  Co.  v.  Harris, 
122  U.  S.  597  [80  L.  ed.  1146];  Lake  Shared 
M.  8.  R.  Co.  V.  Rosenmeig,  118  Pa.  619, 4  Cent 
Rep.  712;  Houston  cfe  T.  C.  R.  Oo.  v.  Le$iit,  57 
Tex.  88. 

The  rule  we  have  stated  is  thus  expreBsed  ia 
one  of  our  best  text-books:  "Though  the  plamt> 
iff  be  afflicted  with  a  disease  or  weakness 
which  has  a  tendency  to  aggravate  the  iniary» 
the  defendant's  negligence  will  still  be  held  to 
be  the  proximate  cause."  2  Shearm.  &  Redf. 
Neg.  4th  ed.  §  742. 

The  instructions  clearly  and  properly  sUle- 
the  law  on  this  subject 

The  court  did  not  err  in  instructing  the  juir 
as  to  the  degree  of  care  required  of  the  appe- 
lant; at  least,  not  as  against  the  appeUant 
The  rule  is  well  settled  that  carriers  are  bound 
to  use  the  highest  practicable  degree  of  care  \f> 
secure  the  safety  of  passeneers. 

There  was  no  evidence  of  contributory  neg- 
ligence on  the  part  of  the  appellee,  and  the 
court  might  well  have  refused  any  Instruction 
at  all  upon  that  point. 

Where  a  passenger  is  in  his  proper  place  in 
the  car,  and  makes  no  exposure  of  his  person 
to  danger,  there  can  be  no  question  of  contrib- 
utory  negligence. 

Decisions  like  that  of  Indiana  Railway  Com- 
fany  v.  Greene,  106  Ind.  279,  3  West  Rep.  888. 
m  cases  of  persons  injured  at  a  railroad  crossing, 
are^not  applicable  to  such  a  case  as  the  one  at 
our  bar. 
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The  law  is,  as  the  jury  were  told,  that  earri- 
en;  of  passengers  are  liable  for  the  slightest 
Desrligence.  Any  negligence  on  their  part  is 
actionable.  Becfford  Bailroad  Company  v. 
Bainiolt,  99  Ind.  551. 

The  law  will  not  tolerate  any  negligence  on 
the  part  of  carriers,  although  they  are  not  in- 
surers of  the  safety  of  their  passen^rs.  The 
burden  of  overcoming  the  presumption  of  neg- 
ligence arising  from  evidence  of  the  occurrence 
of  an  accident  and  injury  to  a  passenger  is  upon 
the  carrier.  Memphis  ds  0,  S,  Packet  Co,  v. 
MeCod,  83  Ind.  892;  Terre  Haute  dt  L  B.  Go, 
V.  Buck,  96  Ind.  846;  Cleveland,  C.  G.  <fc  L  R, 
Co.  V.  Newdl,  and  Bedford  R.  Go,  v.  Rain- 
bolt,  supra;  Anderson  v.  Seholey,  114  Ind.  558, 
14  West.  Rep.  617. 

In  Louisville,  2^.  A,  &  G,  R.  Go.  v.  P^igo, 
108  Ind.  481,  5  West.  Rep.  876,  the  rule  was 
applied  in  a  case  growing  out  of  the  same  oo- 
corrence  as  that  in  which  the  appellee  was  in- 
jured. The  twenty-second  instruction  asked 
by  the  appellant,  and  refused,  reads  thus: 

"The  court  further  instructs  you  that  by 
'negligence,'  when  used  in  these  instructions, 
is  meant  either  the  failure  to  do  what  a  reason- 
able and  prudent  person  would  ordinarily  have 
done  under  the  circumstances  of  the  situation, 
or  doing  what  such  person  would  not  have 
done  under  the  existing  circumstances." 

This  instruction  was  properly  refused.  It  is 
not  proper  in  such  a  case  as  this  to  define  neg- 
ligence as  it  is  defined  in  this  instruction.  In 
a  case  of  this  character,  the  omission  to  exer- 
cise the  highest  degree  of  practicable  care  con- 
stitutes negligence;  but  in  other  cases  the  failure 
to  exercise  ordinary  care  constitutes  negligence. 
Counsel  are  greatly  in  error  in  asserting,  as 
they  do,  that  the  instruction  correctlv  furnishes 
the  standard  for  the  government  oi  the  Jury. 
The  appellant  was,  as  we  have  substantially 
said,  bound  to  do  more  than  prudent  men 
wonJd  ordinarily  do,  since  it  was  bound  to  use 
a  very  high  degree  of  care. 

The  duty  of  a  railroad  company  engaged  in 
carrying  passengers  is  not  always  discharged 
by  purchasing  from  reputable  manufacturers 
the  iron  rods  or  other  iron  work  used  in  the 
construction  of  its  bridges.  The  duty  of  the 
company  is  not  discharged  by  trusting,  without 
inspecting  and  testing,  to  the  reputation  of  the 
manufacturers,  and  the  external  api)earance  of 
such  materials. 

The  law  requires  that  before  the  lives  of  pas- 
sengers are  trusted  to  the  safety  of  its  bridges, 
the  company  shaU  carefuDy  and  skillfully  test 
and  inspect  the  materials  it  uses  in  its  bndges. 
This  duty  of  inspection  does  not  end  when  the 
poaterials  are  put  in  place,  but  continues  dur- 
ing their  use;  for  the  company  is  bound  to  test 
them,  from  time  to  time,  to  ascertain  whether 
they  are  being  impaired  by  use  or  exposure  to 
the  elements.  Manser  v.  JSastem  Counties  R, 
O.  8L.  T.  N.  S.  585;  Texas  d  8t,  L.  R,  Co.  v. 
Bu99»,  62  Tex;  828;  Stokes  v.  Eastern  Counties 
S.  Go.  2  Fost.  &  F.  691;  Robinson  v.  li.  T, 
Cent,  dt  H.  R.  B.  Co.  9  Fed.  Rep.  877;  Richardson 
V.  Great  Eastern  R.  Co.  L.  K.  10  C.  P.  486,  L. 
R  1  C.  P.  Div.  342;  IngaUs  v.  BiUs,  9  Met.  1; 
Fnnk  V.  Potter  17  111.  406;  Bremner  v.  WiU- 
iams,  1  Car.  &  F.  414;  Hegeman  v.  Western  B. 
Corp.  13  N.  Y.  9;  Alden  v.  iT.  T,  Gent.  B.  Go. 
26N.Y.102. 
3L.R.A. 


The  decision  in  the  case  of  Grand  Bapids 
Bailroad  Company  v.  Boyd,  65  Ind.  527,  is  not 
in  conflict  with  this  doctrine;  for  in  that  case 
an  inspection  was  made. 

Judgment  affirmed. 


LOUISVILLE.  NEW  ALBANY  &  CHI- 
CAGO R  .CO.,  Appt., 

V. 

Matthias  BONEY.  ^  >j 

r....Ind.....) 

1.  A  eoncolidated  corporatloii*  whioh  suo- 
oeeds  to  all  the  property  and  rlgrhts  of  the  corpo- 
rations mersred  In  It  under  statutory  provisions 
which  operate  practically  to  dissolve  the  old  cor- 
porations into  the  new,  but  making  no  express 
deolaratioDS  that  it  shall  assume  or  become  liable 
for  the  debti  and  obligations  of  the  ori^rtnal 
companies,  is  liable  for  all  their  valid  debts  and 
liabilities. 

2.  An  order  directing;  a  railroad  to  be 
■old  as  an  entirety,  toother  with  all  its 
franchises,  privileges,  etc.,  on  the  foreclosure  of 
a  lien  jriven  by  statute,  which  makes  no  express 
provision  as  to  the  mode  of  its  enforcement,  is  in 
excess  of  the  power  of  the  court.  In  such  a  case 
the  lien  affords  the  basis  for  the  exercise  by  the 
court  of  chancery  of  its  flexible  Jurisdiction  to 
coerce  payment  of  the  debts. 

(March  0, 1889.) 

APPEAL  by  defendant,  from  a  decree  of  the 
Porter  Circuit  Court  in  favor  of  plaintiff 
in  an  action  in  the  nature  of  a  creditors*  bill  to 
compel  payment  of  a  claim  against  defendant's 
road.     Beiersed  in  part,  and  affirmed  in  part. 

The  case  is  fully  stated  in  the  opinion. 

Messrs.  Oeorg:e  W.  Friedlev^  Oeorffe 
R.Eldridfife  and  Qeorge  W.Easley^for 
appellant: 

The  plaintiff  had  no  right  to  sue  this  defend- 


NOTB.— Corporottons ;  consoMdotion  and  Us  effeeL 

Acts  authorizing  the  consolidation  of  a  corpora- 
tion are  Acts  of  incorporation.  Ohio  ft  M.  R.  Go.  v. 
People,  12  West.  Rep.  006, 128  la  467. 

The  general  effect  of  a  consolidation  is  the  f  omuu 
tion  of  one  corporation  by  the  shareholders  of 
several  corporations,  and  the  dissolution  of  the 
latter  as  originally  constituted.  Clearwater  v. 
Meredith,  68  U.  S.1  Wall.  26, 40  a7  L.  ed.  004, 006); 
McMahan  v.  Morrison,  16  Ind.  172;  State  v.  Bailey, 
10  Ind.  46;  Shields  v.  Ohio,  06  U.  S.  810  (U  L.  ed.  867>; 
Atlantic  &  G.  R.  Oo.  v.  Georgia,  06  U.  S.  800  (26  L. 
ed.  185);  Racine  &  M.  R.  Oo.  v.  Farmers  L.  ft  T.  Co. 
40  111.  848;  Atlanta  ft  R.  A.  L.  R.  Go.  v.  State.  68  Ga. 
488;  RldgwayTwp.v.  Griswold,  1  McCraryJlOl;  State 
V.  Chicago,  B.  ft  Q.  R.  Oo.  2  L.  A.  R.  664  and  note. 

The  distingruishing  feature  of  a  consolidation  is 
the  union  of  the  shareholders  of  two  companies, 
thereby  forming  one  company.  This  is  essentially 
different  from  the  purchase  by  a  corporation  of 
the  property  and  concerns  of  another  company  at 
a  foreclosure  sale;  and  the  fact  that  the  company 
whose  property  was  sold  was  declared  by  statute 
to  be  ^*  merged  and  consolidated  "  with  the  pur- 
chasing company  would  make  no  difference.  See 
Houston  ft  T  .0.  R.  Co.  v.  Shirley,  64  Tex.  125. 

The  consent  of  the  State  is  essential  to  the  legal* 
ity  of  a  consolidation,  and  this  consent  does  not 
exist  unless  expressly  given  by  an  Act  of  the 
Legislature.   Fearoe  v.  Madison  ft  I.  R.  Co.  02  U.  S. 
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ant  for  the  debt  evidenced  by  the  judgment, be- 
cause it  had  purchased  the  property  subject  to 
the  judgment.  The  defendant  was  bound  by 
that  judgment  and  decree. 

Kern  v,  Uazlerigq,  11  Ind.  446;  Oreen  v. 
White,  7  Blackf .  242. 

In  a  case  almost  identical  with  this  a  demur- 
rer to  the  complaint  was  sustained. 

Oilman  v.  Sheboygan  4h  F.  du  L.  JR.  Co.  87 
"Wis.  819.  See  Lalce  Erie  db  W.  R.  Co.  v. 
Oriffin,  92  Ind.  492. 

The  corporate  franchises,  rights  and  property 
of  a  railroad  corporation  incident  thereto  can- 
not be  seized  and  sold  upon  execution. 

2  Rorer,  Railroads,  p.  901;  Rorer,  Jud. 
Sales,  §§  1068,  1069. 

The  only  remedy  at  common  law  for  a  judg- 
ment creditor  of  a  railway  company  is  by  se- 
questration. 

2  Rorer,  Railroads,  908.  See  Leedom  v. 
Plymouth  R.  Co.  6  Watts  &  8.  266;  Indianap- 
olis d  C.  Gravel  Road  Co.  v.  State,  2  West.  Rep. 
629, 105  Ind.  48. 

If  the  lien  of  either  the  general  or  special 
judgment  declared  upon,  attached  to  the  land 
sought  to  be  charged  with  such  liens,  the 
plaintiff  cannot  maintain  this  action  either  up- 
on the  general  or  special  judgment  against  the 
defendant. 

Lindley  v.  Kelley,  42  Ind.  800;  Wilson  v. 
Hefflin,  81  Ind.  41;  Lake  Brie  &  W.  R.  Co.  v. 
Oriffln,  92  Ind.  498,  and  cases  cited  in  note  in 
17  Am.  &  Eng.  R.  R.  Cas.  285;  North  Hudson 
R,  Co.  V.  Booraem,  28  N.  J.  Eq.  450;  Gilman 
V.  Sheboygan  db  F.  du  L.  R.  Go.  87  Wis.  819, 
and  cases  cited;  Freeman,  Executions,  ^g  48, 
57,  882;  Rev.  Stat.  Ind.  1881,  §§  687,  909, 
5801,  5802. 

The  court  rendered  an  improper  decree.  It 
is  void  on  its  face. 

Rev.  St»t.  1881,  §§  8987,  8941,  8945,  8951, 
8968,  4029,  4080;  2  Rorer,  Railroads,  pp.  901- 


910,  and  cases  cited;  Rorer,  Jud.  Sales,  ^  lOeB. 
1069;  Leedom  v.  Plymouth  R,  Co.  5  Wati«  & 
S.  265;  Indianapolis  dt  C.  Oratiel  Road  Co.  t. 
State,  2  West.  Rep.  629,  105  Ind.  48. 

Messrs.  J.  W.  Youche  and  Wood  * 
Wood  for  appellee. 

Mitchell,  J.,  delivered  the  opinion  of  the 
court: 

This  proceeding  was  instituted  by  Matthias 
Boney  against  the  Louisville,  New  Albany  & 
Chicago  Railway  Company,  the  complalDt  be 
inff  essentially  in  the  nature  of  a  creditors'  bill. 

Putting  aside  much  irrelevant  matter  set  op 
in  the  pleadings,  the  material  facts  upon  which 
the  questions  for  decision  depend  are  the  fol- 
lowing: 

In  September,  1874,  Bone^  entered  into  % 
written  contract  with  the  Indianapolis,  Delphi 
&  Chicago  Railroad  Company,  under  which  be 
constructed  the  grade  and  otherwise  preparHi 
about  three  miles  of  the  company's  roadbed  in 
Lake  County,  ready  for  the  reception  of  the  ties 
and  rails. 

In  February,  1875,  within  the  time  pre 
scribed  by  statute,  he  gave  notice  of  his  inten- 
tion to  hold  a  contractor's  lien,  upon  that  part 
of  the  roadbed  which  be  had  constructed,  stat- 
ing in  his  notice  that  a  specific  sum  remained 
due  him  for  work  performed  under  his  contract 
He  subsequently  instituted  suit  in  the  Lake 
Circuit  Court,  and  In  March,  1876,  recovered 
a  personal  judgment  against  the  railroad  com 
pany  and  obtained  a  decree  foreclosing  bis  Ken, 
m  pursuance  of  which  he  afterwards  sold  that 
part  of  the  company's  roadbed  described  m 
his  lien  and  decree.  Bone^  became  the  pur- 
chaser, the  amount  bid  being  only  a  part  of 
the  amount  of  his  judgment. 

Subsequently  other  portions  of  the  company's 
right  of  way  were  levied  upon  to  satisfy  tne 
balance  of  the  Boney  judgment,  which  leTy 


21  How.  442  ae  L.  ed.  184);  Clearwater  v.  Meredith, 
68  U.  8. 1  Wall.  25  07  L.  ed.  004):  AspinwaU  v.  Ohio 
&  M.  R.  Co.  20  Ind.  492;  State  v.  Bailey,  16  Ind.  61;  2 
Morawetz,  Priv.  Corp.  p.  SOT. 

The  Legislature  mav,by  recognizing  with  approv- 
al a  consolidation  effected  by  the  shareholdeis  of 
several  companies  without  authority  of  law,  cure 
tbe  illegality  of  the  transaction,  and  render  the 
continued  existence  of  the  corporation  resulting 
from  the  consolidation  In  all  respects  legal  and 
valid.  Bishop  v.  Bralnerd,  28  Conn.  280;  Mead  v. 
N.  Y.  H.  &  N.  R.  Co.  45  Conn.  199;  Mitchell  v.  Deeds, 
49111.416. 

Consolidation  of  several  corporations  can  never 
be  effected  without  the  unanimous  consent  of  the 
members  of  each  company;  and  such  consent  can- 
not be  Inferred  as  an  Implied  condition  of  tholr 
charter  or  articles  of  association.  Mowrey  v.  In- 
dianapolis St  C.  B.  Co.  4  Biss.  88;  Indiana  &  E.  Tump. 
Boad  Co.  V.  Phillips,  2  Penr.  &  W.  184;  Clearwater 
Y.  Meredith  and  Pearce  v.  Madison  &  I.  R.  Co. 
supra;  Tuttie  v.  Michigan  Air  Line  R.  Co.  35  Mich. 
247;  N.  O.  J.  &  G.  N.  R.  Co.  v.  Harris,  27  MIbs.  517; 
McCray  v.  Junction  R.  Co.  9  Ind.  360;  Fulton 
Co.  V.  MiSBiasippi  ft  W.  R.  Co.  21  111.  888;  Booe  v. 
Junction  R.  Co.  10  Ind.  08;  ShelbyvUle  &  R.  Tump. 
Co.  V.  Barnes,  42  Ind.  408;  Clinch  v.  Financial  Corp. 
L.  R.  4  Ch.  117;  Dougan^s  Case,  L.  R.  8  Ch.  540;  State 
V.  Chicago,  B.  &  Q.  R.Co.  2  L.  R.  A.  664;  1  Morawetz, 
Priv.  Corp.  p.  876. 

After  a  railroad  company  has  been  merged  by 
oonsolidatlon  in  another,  and  such  new  corpora- 
8  L.  R.  A. 


tlon  is  transacting  and  carrying  on  buslnesi,  and 
iaa.de  facto  corporation,  the  existence  of  the  cor- 
poration can  only  be  attacked  in  a  direct  proceed- 
ing brought  for  that  purpose.  Chicago,  K.  lb  W. 
R.  Co.  V.  Stafford  Co.  36  Kan.  128. 

A  corporation  formed  by  oonsolidatlon  in  ISR, 
under  the  laws  of  Illinois,  Ohio  and  Indiana  oper> 
ating  a  railroad  from  East  St.  Louis,  lUinois,  to 
Cincinnati,  Ohio,  does  not  fall  within  Illinoifi  Con- 
stitution, art  11,  S 11,  providing*  that  a  majority  of 
the  directors  of  railroad  companies  now  or  here- 
after to  be  incorporated  by  its  laws  shall  be  cttiaeoe 
and  residents  of  the  State.  Ohio  ft  M.  R.  Co.  t. 
People,  12  West.  Rep.  601, 123  111.  407. 

A  corporation  formed  by  a  consolidation  of  s 
domestic  and  foreign  corporation  pursuant  to 
Minnesota  Laws  1881,  chap.  94,  is  a  domestic  ooipo- 
ration.    Re  St.  Paul  ft  N.  P.  R.  Co.  86  Minn.  85. 

Where  to  Insure  the  consolidation  of  twooooi- 
panics  it  became  necessary  for  the  holder  of  stock 
in  one  to  diminish  the  relative  quantity  of  his  in- 
terest in  the  capital  of  the  consolidated  compaof . 
and  to  this  end  he  agreed  to  surrender  shares  of  the 
stock  previously  intended  for  himself,  and  the 
others  had  no  reason  to  believe  that  he  expected 
payment  therefor,  the  transaction  cannot  he  ooo* 
strued  either  as  a  loan  of  stock  or  as  a  sala  Eldred 
V.  Bell  Teleph.  Co.  119  U.  S.  518. 
■  Liens  upon  the  property  of  a  corporation  clesrly 
remain  binding  after  Its  consolidation  with  another 
company.    Baton  ft  H.  R.  Co.  v.  Hunt,  20  Ind.  iSi 


1889. 
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seems  never  to  have  been  released  nor  other- 
wise disposed  of. 

After  Boney  bad  acquired  his  lien  the  fran- 
chise and  property  of  the  Indianapolis,  Delphi 
&  Chicago  Railroad  Company  were  sold  in  pur- 
suance of  a  decree  foreclosing  a  trust  mortgage 
which  had  been  executed  by  the  railroad  com- 
pany, but  which  was  a  lien  junior  to  that  of 
Boney.  The  sale  resulted  in  the  organization 
of  8  new  corporation  called  the  Chicago  &  In- 
dianapolis Air  Line  Railroad  Company,  which 
succeeded  to  all  the  rights  of  the  original  cor- 
poration. 'Boney  was  not  made  a  party  to  the 
foreclosure  suit. 

The  Chica^  &  Indianapolis  Air  Line  Rail- 
roid  Company  completed  and  put  in  o^ration 
what  was  formerly  known  as  the  Air  Line 
Road,  from  Indianapolis  to  Chicago,  in  1881, 
using  the  old  right  of  way  through  Lake  County, 
including  the  three  miles  theretofore  constructed 
by  the  plaintiff,  and  upon  and  in  respect  of 
which  he  had  taken  the  lien  and  the  other  pro- 
ceedings above  mentioned.  Subsequently,  in 
the  same  year,  the  corporation  last  at)ove  men- 
tioned became  consoliaated  with,  and  its  prop- 
erty and  franchises  incorporated  into,  the 
Louisville,  New  Albany  &  Chicago  Railroad 
Company,  which  then  owned  and  operated  a 
railroad  from  Louisville  to  Michigan  Citv. 
This  latter  company  has  since  continuously 
owned  and  operated,  as  part  of  its  system, 
what  was  formerly  known  as  the  Air  Line 
Road  from  Indianapolis  to  Chicago. 

After  the  consolidation  it  was  adjudged,  in 
an  action  to  which  Boney  and  the  appellant 
ndboad  company  were  both  parties,  that  the 
former  took  nothing  by  his  purchase  at  the 
foreclosure  sale,  made  in  pursuance  of  the  de- 
cree foreclosing  his  contractor's  lien  above  men- 
tioned. Thereupon,  in  August,  1885,  this  suit 
was  instituted  by  Boney  in  order  to  establish 


his  claim  against  the  appeUant  railroad  com- 
pany, and  to  obtain  the  decree  of  the  court  di- 
recting the  sale  of  the  roadbed  constructed  by 
him,  and  for  general  relief. 

The  court  uynnd  the  facts  specially  and  gave 
Judgment  that  the  Louisville,  New  Albany  & 
Chicago  Railroad  Company  pay  the  plaintiff 
the  sum  of  $4,580  within  forty  davs  from  the 
date  of  the  Judgment.  It  was  further  ordered 
that  in  default  of  payment  within  the  time 
fixed,  the  Sheriff  of  Lake  County  should,  after 
giving  three  weeks'  notice,  sell  the  railroad  of 
the  Louisville,  New  Albany  &  Chicago  Rail- 
road Company"  as  the  same  is  now  located, 
constructed,  owned,  operated  and  controlled 
from  the  City  of  New  Albany,  in  Floyd  County, 
Indiana,  to  Michigan  City  in  LaPorte  County, 
Indiana,  and  from  the  City  of  Indianapolis,  m 
Marion  County,  Indiana,  to  the  state  line  be- 
tween Indiana  and  Illinois  .  .  .  together  with 
all  the  rights,  franchises,  privileges  and  immu- 
nities of  said  company  connected  therewith  or 
incident  thereto." 

From  this  judgment  and  order  of  sale  the 
railroad  company  prosecutes  this  appeal. 

Two  questions  are  presented  for  decision: 

(1)  Did  the  appellant  railroad  company  be- 
come liable  so  that  a  Judgment  for  the  amount 
of  the  plaintiff's  claim  was  properly  rendered 
against  it? 

(2)  If  it  did  become  liable  to  pay  the  plaint- 
iff's claim,  can  the  order  directing  the  sheriff 
to  sell  all  of  its  property  within  the  State  of 
Indiana,  including  all  tne  rights,  franchises 
and  privileges  connected  therewith,  or  incident 
thereto,  be  maintained? 

In  respect  to  the  first  question  it  may  be 
said,  an  examination  of  the  statute  will  disclose 
that  ample  provision  is  made  for  the  consolida- 
tion of  railroad  companies;  but  there  is  no  ex- 
press statutory  declaration  that  the  corporation 


The  Key  City,  81  U.  8.  UWalL  664  (80  L.  ecLSOe); 
Bacine  ft  M.  R.  Co.  v.  Fanners  L.  ft  T.  Co.  40  BL 
881;  Wabash,  St.  L.  ft  P.  R.  Co.  v.  Ham,  114  IT.  8.  587 

(aL.ed.2an). 

IMbHitieiof  eonmAidated  corporationB. 

In  some  cases  it  has  been  held  that  the  company 
resnltlnff  from  the  oonsolldation  would  not  he  lia- 
ble for  the  debts  and  liabilities  of  the  original  oom- 
panies  unless  it  was  expressly  rendered  liable  by 
the  Act  of  oonsoUda^on.  Prouty  v.  Lake  Shore  ft 
M.&  B.  Go.  fie  N.  Y. 868;  Powell  v.  North  Mo.  R.  Go. 
42  Ma  68;  Shaw  v.  Norfolk  Co.  R.  Co.  16  Gray,  407; 
Chase  ▼.  Yanderbllt,  6  Jones  ft  8.  884.  Compare 
Sebna  R.  ft  D.  R.  Co.  v.  Harbin,  40  Ga.  TOO;  Mont- 
gomery :ft  W.  P.  R.  Co.  V.  Boring,  61  Ga.  688;  Bruf- 
lettT.  Great  Western  R.  Go.  25  IlL  867;  Boardman  v. 
lakeShoreft  M.  S.  R.  Co.  84  N.  Y.  157;  2  Moraweta, 
PrtT.COrp.p.912. 

In  other  cases  It  has  been  held  that  the  llabiaty 
for  the  debts  of  the  orl«rinal  companies  follows,  as 
an  implied  incident  to  the  consolidation.  Thomp- 
■on  T.  Abbott,  61  Mo.  177;  Indianapolis,  C.  ft  L.  K 
Go.y.  Jones,  20  Ind.  465.  .Compare  Columbus  ft  C.  I. 
C  R.  Co.  y.  Powell,  40  lod.  40.  See  Mount  Pleasant 
T.  Beckwith,  100  U.  S.  514(26  L.  ed.  600). 

Under  Minnesota  Special  Laws  1881,  chap.  414, 
upon  the  puzohase  by  the  Winona  ft  St.  Peter 
Railroad  Company,  of  the  property  and  franchises 
of  the  Plalnvlew  Railroad  Company,  it  succeeded 
to  the  Uabflltles  of  the  latter  company.  Plainview 
T.Winonaft  St.  P.  R.  Co.  86  Minn.  606. 


RiOhts^  duties  and  obUgations. 

As  a  general  rule  the  consolidated  corporation 
succeeds  to  rights  of  the  constituent  corporations 
unless  otherwise  provided  by  statute.  Crawf  ords- 
vUle  ft  8.  W.  Tump.  Co.  v.  Fletcher,  1  West.  Rep. 
261, 104  lod.  07. 

Corporations  can  only  make  such  contracts  as 
the  Legrlslature  may  authorize  them  to.  People  v. 
LouisvlUe  ft  N.  R.  Co.  8  West.  Rep.  847, 120  IlL  48. 

A  corporation  formed  by  the  consolidation  of 
several  companies  is  subject  to  all  the  duties  and 
obligations  to  the  public  which  rested  upon  the  orig- 
inal companies  with  regard  to  the  use  of  the  prop- 
erty acquired  from  them.  Tomlinson  v.  BranolL, 
82  U.  8. 15  Wall.  400  (21 L.  ed.  180);  Chicago,  R.  I.  ft 
P.  R.  Co.  v.  Moffltt,  75  HI.  524;  Western  Union  R.  Co. 
V.  Smith,  75  in.  487;  Gould  v.  Langdon,  43  Pa.  865; 
Peoria  ft  R.  I.  R.  Co.  v.  Coal  Valley  Min.  Co.  68  111. 
480. 

Upon  construction,  by  the  Western  Railroad 
Company  of  Minnesota,  under  Special  Laws  1877, 
chap.  201,  of  the  line  of  a  railroad  from  Bralnerd  to 
Watab,  formerly  a  part  of  the  chartered  line  of 
the  St.  Paul  ft  Padflc  Railroad  Company,  the  same 
obligation,  as  respects  the  percentage  of  earnings 
to  be  paid  to  the  State  In  lieu  of  taxation,  attended 
the  franchises  and  immunities  transferred  by  said 
Act  as  the  original  company  would  have  been  sub- 
ject to  if  it  had  constructed  the  road.  State  v. 
Northern  Pac.  R.  Co.  86  Minn.  207. 

Suit  to  restrain  consolidation  of  corporations. 
See  Botts  v.  Simpsonvllle  ft  B.  C.T.  Co.  2  L.  R.  A.  804. 
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into  which  the  consolidated  companies  become 
merged  shall  assume  or  become  liable  for  the 
debts  and  obligations  of  the  original  compa- 
nies. The  effect  of  a  statutory  consolidation 
is,  however,  practically  to  dissolve  the  old  cor- 
porations into  the  new,  which  takes  the  place 
and  succeeds  to  all  property,  rights,  franchises 
and  privileges  of  the  several  consolidated  com- 
panies. 

While  it  is  an  open  question  in  some  juris- 
dictions whether  or  not,  in  the  absence  of  a  stat- 
ute, the  debts  of  the  original  companies  follow 
as  an  incident  of  the  consolidation,  and  become 
by  implication  the  obligations  of  the  new  cor- 
poration, it  is  settled  in  this  State  that  the  Act 
of  consolidation  involves  an  implied  assump- 
tion bj  the  new  company  of  all  the  valid  debts 
and  liabilities  of  the  consolidated  companies. 
Indianapolis,  C,  <fc  L,  R.  Co.  v.  Jones,  29  Ind. 
465;  ColvmMis,  C.  dt  I.  C.  R  Co,  v.  Povfdl,  40 
Ind.  37;  Jeffersonville,  M,  A  L  R.  Co.  v.  Hen- 
drieks,  41  Ind.  48. 

The  rule  which  the  authorities  support  seems 
to  be  that  where  one  corporation  goes  entirely 
out  of  existence  by  being  incorporated  into  an- 
other, if  no  arrangements  are  made  respecting 
the  property  and  liabilities  of  the  corporation 
that  ceases  to  exist,  the  corporation  into  which 
it  is  merged  will  succeed  to  all  its  property  and 
be  answerable  for  all  its  liabilities.  iJiompson 
v.  Abbott,  61  Mo.  176;  Mount  Pleasant  v.  Beck- 
fcith,  100  U.  S.  514  [25  L.  ed.  6W];  PuUman 
Car  Co.  V.  Mo.  Pac.  R.  Co.  116  U.  8.  587  [29 
L.  ed.  4991. 

After  the  consolidation  the  liability  of  the 
new  company  is  substituted  for  that  of  the  orig- 
inal companies,  which  have,  to  all  intents 
and  purposes,  ceased  to  exist.  2  Morawetz, 
Priv.  Corp.  ^  955. 

There  was  hence  no  error  in  rendering  a 
iudgment  in  personam  fu»inst  the  LouisvSle, 
Kew  Albany  &  Chicago  Railroad  Company. 

The  other  feature  of  the  case  presents  a  ques- 
tion of  much  greater  difficulty.  According  to 
the  established  rule  of  the  common  law  which 
controls  the  current  of  modbm  authority,  the 
franchises  of  a  corporation,  mere  incorporeal 
hereditaments,  were  not  subject  to  seizure  and 
sale  upon  execution,  in  the  absence  of  express 
statutory  provisions  authorizing  the  sale  and 
prescribmg  the  method  of  trani^er. 

It  follows  as  a  natural  sequence  that  lands, 
easements  or  things  essential  to  the  existence 
of  the  corporation  and  the  execution  of  its  cor- 
porate duty,  and  without  which  its  franchise 
would  be  of  no  practical  use,  cannot  be  levied 
upon  and  sold  on  execution  at  law,  so  as  to  de- 
tach them  from  the  franchise  and  thus  destroy 
its  use.  Indianapolis  A  C.  Oravel  Road  Co.  v. 
8taU,  2  West.  Rep.  629,  105  Ind.  87;  Ammant 
V.  New  Alexandria  dt  P.  Tump.  Road  Co.  18 
Serg.  &  R  210;  Barter  v.  NashtiUe  &  H. 
Tump.  Co.  10  Lea,  488;  4  Am.  &  Eng.  Corp. 
Cas.  184;  Herman,  Executions,  g  561. 

Thus  it  has  been  said,  in  effect,  that  the  fran- 
chises and  corporate  rights  of  a  company  and 
the  means  which  are  necessary  to  enable  it  to 
maintain  its  existence  and  subserve  the  objects 
and  purposes  of  its  creation,  are  incapable  of 
bdne  granted  away  or  transferred  bv  any  act 
of  the  company  without  express  authority,  or 
by  any  adverse  process  against  it.  Susque- 
hanna Canal  Co.  v.  Bohham,  9  Watts  &  8.  27. 
8L.R.A. 


Accordingly,  where,  upon  an  execution  is- 
sued on  a  judgment  recovered  against  a  csoal 
company,  the  marshal  had  seized  and  adyer- 
tisea  for  sale  a  toll-house  and  sundry  caaal 
locks  and  other  tangible  property,  an  injunc- 
tion was  sustained,  the  court  holdins  that  Id 
the  absence  of  a  statute,  neither  the  trandiifle 
of  the  company  nor  any  lands  or  works  essen 
tial  to  the  enjoyment  of  the  franchise  and  which 
could  not  be  separated  from  it  without  destroy- 
ing or  impairing  its  value,  could  be  sold  on  ex- 
ecution. Ghte  V.  Tide  Water  Canal  Go.  65  U. 
8.  24  How.  257  [16  L.  ed.  6351;  ComngtonDrav 
Bridge  Co.  v.  ShephJhd,  62  U.  8.  21  How.  112 
[16  L.  ed.  88]. 

In  a  recent  case  in  which  it  appeared  thst  a 
contractor  had  recovered  a  judgment  agunat 
a  railroad  company,  under  which  the  *'  right 
of  way  to  the  railroad,  so  far  as  the  right  of 
way  has  been  obtained,  and  all  appurtenaaoes 
belonging  to  said  railroad,"  were  sold  by  the 
sheriff  and  conveyed  to  the  purchaser,  the  Sa- 
preme  Court  of  the  United  States  held  the  ssie 
void,  saying,  in  effect,  that  the  company  had 
no  estate  in  its  right  of  way  capable  of  being 
sold  on  execution  on  a  judgment  at  law,  spin 
from  its  franchise  to  own  and  operate  a  lail- 
road;  that  what  the  company  acquired  was 
merely  an  easement  in  the  land  to  enable  it  to 
discharge  its  functions  of  making  and  maio- 
taining  a  public  highway,  the  fee  of  the  soil 
remaining  in  the  grantor.  Moreover,  the  oooit 
said,  in  substance,  that  it  would  be  clearty  vio- 
lative of  the  policy  of  the  8tate  under  whose 
laws  the  railroad  company  had  beenornnized, 
to  permit  a  private  individual  to  seize  and  appro- 
priate, by  means  of  an  execution  sale,  the  right 
of  way  which  had  been  acquired  by  the  nil- 
road  company  in  pursuance  of  the  purposes  for 
which  it  was  organized.  East  Alabama  R.  Co. 
V.  Doe,  114  U.  8.  840  [29  L.  ed.  186J;  Freeman, 
Executions,  2d  ed.  §  179. 

"  It  may  be  considered  as  settled  that  a  cor- 
poration cannot  lease  or  aliene  any  franchise  or 
any  property  necessary  to  perform  its  oUiga-  | 
lion  and  duties  to  the  State  without  legislative  | 
authority. "  Black  v.  Delaware  db  R  Canal  Gf. 
22  N.  J.  Eq.  180-399;  Thomas  v.  West  Jerstg 
R.  Co.  101  U.  8.  71  [25  L.  ed.  950j. 

Although  a  corporation  in  respect  to  its  cap- 
ital may  be  private,  it  may  have  been  created 
to  accomplish  objects  in  which  the  public  have  | 
a  direct  concern,  and  its  ajathority  to  acquire  I 
and  hold  property  may  have  be^  conferred 
upon  it  in  order  that  these  objects  might  be 
consummated.  In  such  a  case,  the  corpora- 
tion takes  its  franchise,  together  with  such 
property  as  the  statute  enables  it  to  acquire  by 
the  exercise  of  the  power  of  eminent  domain, 
as  a  trust  from  the  8tate;  and  it  can  neither 
aliene  the  one  nor  the  other  without  special  au- 
thority; nor  can  they  be  seized  and  sold  by  any  | 
adverse  process  against  it,  unless  expresi  pn>-  | 
vision  to  that  end  has  been  made  by  the  stair  | 
ute.  StewarfsApp.  66  Pa.  418;  Riekardton^. 
Sibley,  11  Allen,  65. 

Accordingly  it  was  held  that  a  corporation 
organized  for  the  purpose  of  introducing  water 
into  a  town  for  the  accommodation  of  the  in- 
habitants was  in  a  certain  sense  a  corporation 
for  public  purposes,  and  that  its  buildings  and 
appendages  necessary  for  carrying  on  its  oper- 
ations were  not  subject  to  sale  in  the  process  of 
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enfordng  a  mechanics'  lien  taken   thereon. 
Fotter  V.  Fowi^,  60  Pa.  27. 

"For  the  sake  of  the  public,  whatever  is  es- 
flential  to  the  corporate  functions  shall  be  re- 
tained by  the  corporation.  The  only  remedy 
which  the  law  allows  to  creditors  against  cor- 
porate property  so  held,  is  sequestration.  And 
that  remedy  is  consistent  with  the  corporate 
existence;  whilst  a  power  to  aliene,  or  liability 
to  levy  and  sale  on  execution  would  hang  the 
existence  of  the  corporation  on  the  caprices  of 
the  managers  or  on  the  mercy  of  its  creditors." 
Bjfmmtk  fl.  Co,  y.  OolmU,  89  Pa.  887. 80  Am. 
Dec.  526. 

While  it  is  true  that  "The  franchise  to  be  a 
corporation  is  not  a  subject  of  sale  and  transfer 
unless  the  law,  by  some  positive  provision,  has 
made  it  so,  and  pointed  out  the  modes  in  which 
snch  sale  and  transfer  may  be  effected,"  and 
while  the  authorities  abundantly  justify  the 
statement  that  property  acquired  and  held  by 
a  ooiporation  for  the  exclusive  purpose  of  en- 
abliD^  it  to  accomplish  the  .purposes  of  its  icrea- 
tion  cannot,  without  like  authority,  be  either 
dhectly  or  indirectly  alienated,  it  does  not  fol- 
low that  the  creditors  of  such  a  corporation  are 
remediless.    1  Freeman,  Executions,  §  79. 

Railroad  corporations  may  sell  or  mortgafi;e 
personal  property;  and  the  oetter  view  of  the 
subject  seems  to  be  that  the  corporation's  right 
voluntarily  to  alienate  property  and  the  cred- 
itor's power  to  subject  it  to  the  payment  of 
corporate  debts  stand  upon  the  same  footing. 
Ooe  V.  Oolumlms,  P,  dt  I,  B.  Co,  10  Ohio  St. 
372, 75  Am.  Dec.  518. 

As  has  been  said,  there  is  a  distinction  be> 
tween  the  road  and  structures  immediately  con- 
nected therewith,  and  appliances  afterward 
obtained  for  the  purpose  of  operating  the  road. 
"  The  interest  or  right  of  way  in  the  land  re- 
(juired  for  the  construction  of  the  road,  the 
timber  and  iron  of  the  track  and  the  depots  and 
structures  for  the  supplV  of  water  and  the  like 
are  said  to  be  part  of  the  realty;  and  the  road 
is  not  regarded  as  so  constructed  and  prepared 
for  use  until  such  thiQgs  are  fixed." 

But  when  the  road  is  thus  constructed  and 
prepared  for  use,  locomotives,  cars  and  other 
articles  and  materials,  some  of  which  are  con- 
sumed in  the  use,  are  requisite;  and  the  conclu- 
sion is  well  supported  that  these,  when  not  in 
actual  use,  are  liable  to  seizure  and  sale  for  the 
payment  of  debts.  BoBUm,  C,  <fe  M.  R,  Co,  v. 
GUmare,  87  K  H.  410i  72  Am.  Dec.  886; 
Pierce  v.  JShnerp,  82  N.  H.  484;  Coe  v.  Colum- 
i^9,  P.  dt  I.  R.  Co.  supra. 

The  seizure  and  sale  of  such  property  does 
not  confer  any  right  in  the  franchise  of  the 
corporation  or  to  any  of  the  privileges  of  the 
coriwration.  It  is  analogous  to  the  case  in 
which  it  appeared  that  the  copyright  of  a  map 
had  been  acquired  under  the  Act  of  Congress, 
and  that  copper-plate  engravings  of  the  author 
had  been  seized  and  sold  on  execution;  it  was 
held  that  the  intangible  right  to  strike  off  and 
sell  copies  of  tlie  map  was  not  sold.  Stephens 
V.  Cady,  55  U.  8.  14  How.  528  [14  L.  ed.  528]. 

In  all  of  those  cases  in  which  the  owner  of 
an  intangible  right,  such  as  letters-patent  and 
the  like,  might  himself  voluntarily  aasign  it, 
although  property  of  that  description  is  not 
capable  of  being  seized  and  sold  on  account  of 
its  incorporeal  nature,  it  may  nevertheless  be 
3LaA. 


subjected  to  the  payment  of  the  owner's  debts 
by  a  bill  in  equity.  Agery.  Murray,  105  U.  S. 
126  [26  L.  ed.  942]. 

A  court  of  equity  may,  by  its  decree,  com- 
pel the  owner  to  execute  an  assignment  of  let- 
ters-patent because  he  is  himself  possessed  of 
the  power  to  assign.  But  in  the  absence  of  a 
statute  authorizing  it,  a  court  of  equity  cannot 
compel  a  railroad  corporation  to  transfer  its 
franchise  or  such  property  as  is  essential  to  the 
exercise  of  its  corporate  obligations,  because  in 
the  absence  of  such  authority  the  corporation 
could  not  itself  voluntarily  fJienate  or  assign 
its  property  of  that  description. 

The  plaintiff  in  the  present  case  acquired  a 
mere  statutory  lien  upon  so  much  of  the  road- 
bed as  he  baa  constructed.  The  statute  pro- 
vides that  the  lien  may  be  foreclosed;  but  it 
makes  no  provision  for  the  sale  of  the  franchise 
or  of  the  road  as  an  entirety,  or  of  anything 
that  would  in  effect  destroy  or  impair  the  use 
of  the  franchise. 

The  statutes  regulating  the  construction  and 
operation  of  railroads  within  the  State  plainly 
contemplate  that  the  power  to  condemn  lands 
and  construct  and  operate  railroads  shall  be 
confined  to  railroad  corporations.  There  is  no 
provision  by  which  an  individual  citizen  may 
condemn  land  for  railroad  purposes;  nor  is  it 
contemplated  that  lands  condemned  and  used 
for  such  purposes  may  afterwards  be  sold  out 
on  execution  or  by  order  of  the  court,  and  be- 
come the  property  of  an  individual  so  long  as 
the  corporation  is  not  dissolved,  and  continues 
in  the  use  of  its  franchises  and  property.  The 
statute,  unlike  that  which  authorizes  railroad 
companies  to  execute  mortgages  on  their  prop- 
erty and  franchises,  gives  the  contractor  a  lien 
and  nothing  more.  As  it  appears  in  the  pres- 
ent case  that  the  debt  remains  unpaid,  the  lien 
affords  the  basis  for  the  exercise,  by  a  court  of 
chancery,  of  its  flexible  jurisdiction,  to  coerce 
payment  of  the  debt.  The  Legislature  doubt- 
less deemed  it  the  wiser  course  to  leave  the 
method  of  coercing  payment  in  each  case  to  the 
court,  rather  than  to  prescribe  a  method  which 
might  be  suited  to  one  case  and  not  to  another. 
While  the  corporation  is  solvent,  with  property 
and  officers  and  agents  subject  to  the  order  and 
process  of  the  court,  within  the  State,  a  court 
of  chancery  cannot  be  without  expedients  for 
coercing  payment  out  of  any  money  or  prop- 
erty which  the  corporation  itself  might  have 
applied  to  that  purpose. 

We  know  judicially  that  the  Louisville,  New 
Albany  &  Chicago  Railroad  Company  has  hun- 
dreds of  miles  of  railroad  in  operation  in  the 
State  of  Indiana.  There  is  no  suggestion  that 
the  corporation  is  insolvent.  It  has,  aside 
from  its  franchise  and  fixed  property,  perhaps 
many  thousands  of  dollars'  worth  of  property 
within  the  State,  which  is  subject  to  seizure  and 
sale.  Besides,  it  has  many  financial  officers 
and  agents  within  the  State  who  receive,  daily, 
thousands  of  dollars  for  the  corporation.  All 
these  are  subject  to  the  order  and  process  of 
the  court. 

This  is  the  extent  to  which  the  court  can  go 
until  it  appears  that  the  corporation  is  insolv- 
ent and  unable  to  pay  its  debts  or  meet  its  cur- 
rent obligations  and  liabilities — unable  in  fact 
longer  to  discharge  the  duties  resting  upon  it 
as  a  corporation.     In  such  a  case,  doubtless  a 
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court  of  chancery  would  have  the  power  to 
take  possession  of  the  corporate  property  by 
means  of  a  receiver  and  wind  up  the  corpora- 
tion and  sell  its  property.  Upon  that  subject 
we  decide  nothing  until  a  case  arises. 

The  conclusion  of  the  whole  matter  in  the 
present  case  is  that  the  order  of  the  circuit 
court  directing  the  railroad  to  be  sold  as  an  en- 
tirety, together  with  all  its  franchises,  privi- 
leges and;  immunities  incident  thereto,  was  in 
excess  of  the  power  of  the  court.  So  far  as 
cases  relied  on  seem  to  support  a  contrary  doc- 
trine from  that  above  enumerated  they  are  not 
deemed  applicable  to  the  facts  in  the  present 
case.  Dayton,  X.  dh  J9.  R.  Co.  v.  LewUm,  20 
Ohio  St.  401;  Milwaukee  <Si  M.  R.  Go,  v.  James, 
78  U.  S.  6  Wall.  750  [18  L.  ed.  854]. 

The  Justice  of  the  case  requires  that  to  the 
extent  that  the  decree  of  the  court  orders  the 
sale  of  the  railroad  of  the  Louisville,  New  Al- 
bany &  Chicago  Railroad  Company,  aa  in  the 
decree  specified,  including  its  franchises,  priv- 
ileges and  immunities  connected'  therewith,  it 
should  be  modified  and  reversed,  with  Hie  costs  of 
this  appeal,  Sofar  as  the  decree  orders  and  ad- 
judges that  the  above  named  railroad  company 
pay  the  plaintiff  the  sum  therein  named,  it  %s 
affirmed,  with  leave  to  take  such  further  steps, 
not  inconsistent  with  this  opinion,  as  may  be 
deemed  necessary  to  coerce  payment  of  the 
judgment. 


Joseph  LEW  ARK,  Appt., 

V, 

George  H.  CARTER  et  al, 

(....Ind.....) 

1.  In  fhe  abaenoe  of  repreaentationfl  as  to 
title^  made  at  a  sheriff^s  sale  of  personal  prop- 


erty on  execution,  the  purohaser  has  no  remedy 
against  the  offloer  or  the  plaintiffs  in  the  execu- 
tion for  a  failure  of  title. 

2.  Representatipnfl  of  a  depnty  aherli^ 

made  on  an  execution  sale,  as  to  the  title  of  the 
property  sold,  cannot  make  the  plaintiffs  in  the 
execution  liable  for  failure  of  title,  unlos  the 
representatioDS  were  made  by  their  procnrenwot 

8.1t  is  no  part  of  the  duty  of  a  depiilj 
sherlirto  make  representations  as  to  the  tnleof 
the  property  he  sells  on  execution;  and  the  sheriir 
is  not  liable  for  false  representations  made  \ij 
him  in  relation  to  the  title  to  the  property,  if  tfaejr 
were  made  in  ffood  faith,  without  any  Inteotion 
of  deoeiWnK,  and  believlnyp  them  to  be  true. 

4.  A  reAisal  to  allow  an  anumded  p«ra- 
gr&ph  of  a  complaint  to  be  filed  is  not  error 
when  the  application  is  made  after  trial,  and  the 
amendment  makes  an  entire  change  of  the  theory 
of  the  case,  and  would  make  new  issues  neoeasaiy, 
requlrinfiT*  perhaps,  a  different  mode  of  trial. 

(January  SI,  1889.) 

APPEAL  by  plaintiff,  from  a  judgment  of 
the  General  Term  of  the  Marion  Conotj 
Superior  Court  affirming  a  judgment  of  the 
Special  Term  in  favor  of  defendants  in  an  ac- 
tion to  recover  back  money  paid  by  plaintiff  on 
his  bid  for  a  horse  sold  at  sheriff's  8al&    AJ- 


The  facts  are  fully  stated  in  the  opinion. 

Messrs,  Burns  A  Seidensticker  for  ap- 
pellant. 

Messrs,  Ross  Clarke  and  Rand  *  Win- 
ter for  appellees. 

Colfey»  J,,  delivered  the  opinion  of  the 
court: 

This  action  was  brought  by  the  appellant,  in 
the  Marion  Superior  C!ourt,  against  the  appel- 
lees, George  H.  Carter,  Sheriff  of  Marion 
County,  and  Fletcher  and  Churchman,  to  re- 


NoTB.- Judicial  sole ;  when  sheriff  may  act  by  deputy, 
and  when  not. 

In  the  aheenoe  of  statutory  regrulatlon  to  the  oon- 
trary,  where  the  process  Is  directed  to  the  sheriff 
generally,  and  not  by  his  name,  the  high  sheriff  not 
being  required  by  the  command  of  the  writ  to  go  in 
person,  he  may  a^  by  deputy.  Wroe  v.  Harris,  2 
Wash.  (Ya.)  126;  Tillotson  y.  Cheetham^  2  Johns.  8^ 
Borer.  Jud.  Sales,  p.  294. 

If  the  direction  of  the  writ  is  to  the  olBoer  by  his 
personal  name,  as  well  as  by  his  title,  then  he  must 
execute  it  himself  in  person.  8  Bacon,  Abr.  title, 
Undersheriff,  6TO;  Wroe  v.  Harris,  2  Wash.  (Va.)  128; 
TillotBon  y.  Cheetham,  2  Johns.  68. 

No  warranty  is  implied. 
There  is  no  warranty  of  title  or  quality.  They 
are  sales  by  the  court  and  there  is  no  one  to  go  back 
on  if  the  buyer  takes  nothing.  If  the  person  con- 
ducting the  sale  under  the  court  make  a  paper  war- 
ranty, he  binds  only  himself.    Worthy  y.  Johnson, 

8  Ga.  288;  Bamsey  v.  Blalock,  82  Ga.  876;  Preaton  y. 
Fryer.  88  Md.  221;  Glenn  y.  Ciapp,  11  Gill  A  J.  1; 
Meryine  y.  Vanlier,  7  N.  J.  Eq.  84;  Benton  y.  Mary- 
ott,  21  N.  J,  Eq.  128:  Lynch  y.  Baxter,  4  Tex.  481; 
Poor  y.  Boyce,  12  Tex.  440;  Baker  y.  Goe,  20  Tex.  420; 
Brown  y.  Christie,  27  Tex.  78;  Edmondson  y.  Hart. 

9  Tex.  564;  Williams  y.  McDonald,  18  Tex.  822;  Bas- 
sett  y.  Lockard,  60  111.  164;  McManus  y.  Keith,  49  111. 
889;  O  wings  y.  Thompson,  4  111.  602;  Hamilton  y. 
Pleasants,  81  Tex.  688;  Ayen  y.  fieckom,  11  Ga,  1; 
Threlkelds  y.  Campbell,  2  Gratt.  109;  Bishop  y. 
O'Conner,  69  HI.  481;  Borer,  Jud.  Sales,  p.  77. 

The  rule  that  there  is  no  implied  warranty  In  a 
8L.RA. 


I  sheriff^s  sale  applies  only  to  the  quality  and  prop- 
erty of  the  thing  sold;  and  there  is  in  eyery  case  an 
implied  coyenant  that  he  has  authority  to  sell, 
especially  where  such  authority  is  recited  in  Us 
deed  to  the  purchaser.  Baasett  y.  Lockard,  60  IlL 
164;  Coyne  y.  Souther,  61  Pa.  497;  Griffith  y.  Fowler» 

18  Vt.  890;  Bolgiano  y.  Cooke,  19  Md.  875;  Parker  ▼. 
Partlow,  12  Bich.  L.  679;  Slothower  y.  Gordoa,  tt 
Md.  1;  Storm  y.  Smith,  48  Miss.  497;  Boyd  y.  Long- 
worth,  11  Ohio,  285;  Phillips  y.  Johnson,  14  &  Mod. 
172;  Wheatley  y.  Tutt,  4  Kan.  195;  Hamamith  y.  Bqv. 

19  Iowa,  444;  MiUer  y.  Finn,  1  Neb.  255;  Saundeia  ?. 
Pate,  4  Band.  8;  Strousb  y.  Drennan,  41  Ma  fli; 
Goodwin  y.  Floyd,  10  Yerg.  520;  Danley  y.  ReoCor.lO 
Ark.  211;  Jones  y.  Burr,  5Strobh.  L.  147;  McWhorter, 
y.  Beayers,  8  Ga.  800;  Meryine  y.  Vanlier,  7  N.  J.  Ei]. 
84;  O'Neal  y.  Wilson,  21  Ala.  288;  Wingo  y.  Btowb, 
14  Bich.  L.  106;  Oberthier  y.  Stroud,  88  Tex.  SB^ 
Stoney  y.  Shults,  1  Hill,  Ch.  465;  Herman,  Bxeeu- 
tions,  p.  880. 

Where  a  stranger*s  property  is  sold,  and  he  le- 
coyers  it  from  the  purchaser,  the  purchaser  nay 
recoyer  the  money  from  the  plaintiff,  and  the 
plaintiff  may  haye  the  return  and  leyy  quashed. 
Sanders  y.  Hamilton,  8  Dana,  560;  Biohardsoa  y.  . 
McDougall,  19  Wend.  80;  Magwire  y.  Marks,  28  Mol 
198. 

Protection  of  bona  fide  purchaser. 

The  law  protects  a  bona  fide  purchaser  on  a  nle 
under  a  yoidable  Judgment  subsequently  reyenrd. 
Weeks  y.  Comwel).  9  Cent.  Bep.  168, 106  N.  T.  filt 
Newbold  y.  Schlens,  7  Cent.  Bep.  449.  66  Md.  SA; 
Phillips  y.  Benson,  82  Ala.  500. 

An  innocent  purchaser,  where  he  gets  nothing  by 


1889. 


Lewabk  y.  Cabter. 
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cover  money  paid  by  him  on  his  bid  for  a  horse 
sold  by  Carter  at  sheriff's  sale. 

The  cause  was  tried  by  a  Jury,  which  re 
turned  a  special  verdict.  On  this  verdict  Judg- 
ment was  rendered  for  the  defendants. 

Lewark  appealed  to  the  general  term  of  the 
superior  court,  where  the  Judgment  of  the 
special  term  was  affirmed;  and  he  now  appeals 
to  this  court,  where,  as  in  the  general  term,  he 
GaUs  in  question  the  correctness  of  the  Judg- 
ment on  the  special  verdict. 

The  material  facts  in  the  case,  as  set  forth  in 
the  verdict  of  the  jury,  are  that  appellee  Car- 
ter, as  the  Sheriff  of  Marion  County,  held  an 
execution  issued  upon  a  Jud^ent  rendered  in 
the  Marion  Superior  Court  m  favor  of  his  co- 
appellees,  Fletcher  and  Churchman,  against 
Oliver  P.  Castle,  Charles  B.  Hitchcock,  Charles 
F.  Cleveland  and  Robert  H.  Adams. 

Carter  as  such  sheriff,  at  the  request  of 
Fletcher  and  Churchman,  the  plaintiffs  in  said 
judgment,  levied  said  execution  on  a  certain 
bay  horse  as  the  property  of  the  execution  de- 
fendants. Due  notice  of  the  time  and  place  of 
sale  of  the  horse  was  given,  and  at  the  sale  ap- 
pellant became  the  purchaser,  and  paid  the 
purchase  price;  and  Carter,  after  sattsiying  the 
costs  out  of  the  money,  paid  the  residue  to  the 
judgment  plaintiffs,  Fletcher  and  Churchman, 
m  part  satisfaction  of  their  Judgment. 

Before  the  levy  of  said  execution,  Hitchcock 
informed  Corbaly,  one  of  Carter's  deputies, 
who  was  at  the  time  in  quest  of  property  on 
which  to  levy  the  same,  that  he  (Hitchcock) 


did  not  own  the  horse;  and  one  Glazier,  the 
book  keeper  of  Adams,  told  said  Corbaly  that 
the  horse  belonged  to  one  Henry  Walker.  The 
sale  was  made  by  Harding,  another  of  Carter's 
deputies,  who  at  the  time,  and  in  making  the 
sale,  in  answer  to  a  question  put  to  him 
publicl;^  by  one  William  O.  Patterson  at  the 
sale,  said  that  the  title  to  the  horse  was  clear 
and  all  right;  and  the  plaintiff,  hearing  the 
statement  and  relying  on  it,  and  believing  it  to 
be  true,  made  his  bio,  but  would  not  have  bid 
had  such  statement  not  been  made. 

At  the  time  Harding  made  the  statement  he 
had  no  knowledge  as  to  whether  it  was  true  or 
not,  and  no  actual  intention  of  deceiving  any- 
one thereby,  but  believed  the  same  to  be  true. 

The  execution  defendant,  Hitchcock,  had 
owned  the  horse,  but  had  sold  it  before  the  ex- 
ecution plaintiffs,  Fletcher  and  Churchman, 
had  obtained  their  Judgment,  to  his  codefend> 
ant,  Adams,  who,  before  the  date  of  said  Judg> 
ment,  sold  it  to  Harry  Walker. 

Walker  had  intrusted  the  possession  of  said 
horse  to  the  firm  of  Cleveland  &  Brown,  suc- 
cessors to  Cleveland  &  Adams,  who  were  exe> 
cution  defendants.  Walker  had  no  knowledge 
that  the  horse  had  been  levied  upon  until  after 
the  sale.  He  brought  an  action  against  appel- 
lant for  possession  of  the  horse  in  the  proper 
court  and  recovered.  The  appellees  were  noti- 
fied of  the  pendency  of  this  action,  and  requested 
to  defend  it;  but  they  failed  to  do  so,  and, 
after  the  termination  of  that  action,  appellant 
demanded  of  the  appellees  repayment  to  him 


the  sale,  may  In  equity  have  a  redress  afirainst  the 
execution  debtor  whose  debt  he  has  paid.  MoGhee 
V.  Ellis,  4  Litt.  244;  Price  v.  Boyd,  1  Dana,  434;  Dunn 
▼.  Ftazier,  8  Blackf .  432;  Julian  v.  Beal.  26  Ind.  220: 
Hawkins  v.  MUler,  26  Ind.  173;  Herman,  Executions, 

But  although  sales,  whether  Judicial  or  on  ex- 
ecution are  made  subject  to  the  doctrine  of  eafy- 
eat  emptor^  yet  if  misrepresentations  be  made  by 
the  person  selling,  and  be  relied  on  by  the  buyer,  to 
the  injury  of  the  latter,  the  sale  will  be  set  aside, 
and  the  money  will  be  restored,  if  not  already  paid 
over  or  distributed.  Preston  v.  Fryer,  88  Md.  221; 
Gkarn  v.  Clapp,  U  GiU  &  J.  1;  Mervlne  v.  Vanller,  7 
N.  J.  Eq.  84;  Benton  v.  ICaryott,  21 N.  J.  Eq.  123. 

A  Judgment  creditor  cannot  avail  himself  of  a 
mere  irregularity  to  defeat  a  consummated  sale. 
Johnson  v.  Murray,  U  WesL  Bep.  88, 112  Ind.  154. 

The  title  of  a  purchaser  who  is  not  the  execution 
plaintiff  cannot  be  questioned  for  alleged  irregu- 
larities in  the  proceedings.  Critchlow  v.  Critchlow 
(Fa.)  10  Cent.  Bep.  BSL 

Doctrine  of  caveat  emptor  applies. 

The  pnrehaser  has  a  right  to  what  he  gets,  and  to 
nothing  more.  Caveat  emptor  is  the  rule.  Borer, 
Jud.  Bales,  p.  474. 

Caveat  emptor  is  the  rule  at  all  execution  sales; 
and  whoever  tniys  at  such  sales  does  so  at  his  perU. 
Bis  good  faith  will  avail  nothing  against  the  true 
owner  who  is  not  a  party  to  the  process.  Hexterv. 
Schneider,  14  Oreg.  184. 

If  the  defendant  nas  no  interest,  the  buyer  gets 
nothing;  and  he  can  avoid  payment  by  showing 
that  the  goods  belonged  to  some  one  else.  Griffith 
▼.  Fowler,  18  Vt.  300;  Popelston  v.  Skinner,  4  Dev. 
ft  a  L.  154;  McQhee  v.  Elds,  4  Litt.  244;  Austin  v. 
TUden,14Vt.828w 

Where  the  execution  creditor  is  the  purchaser,  he 
stands  on  the  same  footing  as  a  stranger.  Kim- 
brough  v^  Benton,  8  Humph.  110;  Vattier  v.  Lytle, 
8L.R.A, 


6  Ohio,  477;  Perry  v.  Williams,  Dudley  (8.  C.)  44; 
Jones  V.  Burr,  6  Strobh.  L.  147. 

A  purchaser  at  a  sherlfl^s  sale,  as  well  as  a  party 
redeeming,  is  bound  at  his  peril  to  inquire  if  it  suf- 
ficiently appears  on  the  face  of  the  record  that  the 
court  had  Jurisdiction.  Union  Iron  Works  v.  Bas- 
sick  Mlnhig  Go.  10  Colo.  24. 

What  interest  of  debtor  paeeee. 

A  purchaser  at  a  sherifTs  sale  buys  precisely  the 
interest  which  the  debtor  has,  and  takes  subject  to 
all  outstanding  equities.  Osterman  v.  Baldwin,  78 
U.  S.  6  Wall.  116  as  L.  ed.  730). 

He  acquires  only  the  present  interest  of  the  Judg- 
ment debtor.  No  after  acq  ulred  title  is  affected  by 
such  sale.  The  sherifTs  deed  can,  at  most,  only 
have  the  operation  of  a  quitcialm  deed  in  the  strict- 
est sense.  Hamilton  v.  Southern  Nev.  Gold  ft  Silver 
Min.  Co.  88  Fed.  Bep.  682. 

In  case  of  a  failure  of  title,  the  creditor  is  not 
bound  to  refund  the  purchase  money;  and  the  pur- 
chaser has  no  remedy  against  him,  except  in  case 
the  property  had  been  previously  sold.  Whltmore 
V.  Parks,  S^Humph.  85;  McGhee  v.  Ellis,  4  Litt.  244. 
England  v.  Clark,  5  111.  486;  U.  S.  v.  Duncan,  4  Mc- 
Lean, 807;  Dunn  v.  Frazier,  8  Blackf.  4B2;  Bitter  v. 
Henshaw,  7  Iowa,  97. 

By  sale  of  personal  property  on  an  execution 
against  one  of  two  common  owners,  the  purchaser 
becomes  the  tenant  in  common  with  the  owner. 
Popelston  V.  Skinner,  4  Dev.  ft  B.  L.  154. 

The  common  owner  whose  rights  are  not  affected 
by  the  sale  cannot  maintain  an  action  in  reference 
to  the  transaction  against  the  purchaser  or  the  ofll- 
cer  who  sells.  Fiero  v.  Betts,  2  Barb.  688:  Wilson 
V.  Beed,  8  Johns.  176;  White  v.  Osbom,  21  Wend.  76. 

A  purchaser  at  an  execution  sale  of  shares  of 
stock  in  a  corporation,  having  notice  that  the  debt- 
or is  not  the  owner,  acquires  no  better  title  than 
was  possessed  by  the  latter.  Blakeman  v.  Puget 
^-^uad  Ihm  Co:  72  Gal.  821. 
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Indiana  Sxtfreme  Court. 


Jax., 


of  the  amount  bid  for  said  horse,  which  was  I 
refused. 

A  sale  of  personal  property  under  execution 
passes  only  the  right,  title  and  interest  of  the 
judgment  debtor.  If  the  debtor  has  no  inter- 
est, none  passes  by  the  sale  to  the  purchaser. 
There  is  no  warranty  in  judicial  saJes;  and  if  the 
sheriff  sells  in  good  faith, he  is  not  responsible  to 
the  purchaser  for  any  defects  of  the  title  thereto. 

A  sheriff  is  only  a  ministerial  officer,  and 
does  not  warrant  anything  in  connection  with 
the  sale  bj  him  of  property  upon  an  execution 
lawfulljr  m  his  hands.  The  purchaser  stands 
in  the  situation  of  a  purchaser  of  real  estate 
who  has  taken  aconye^ance  without  warranty. 
The  purchaser  has  a  nght  to  what  he  gets,  and 
no  more.  Caveat  emptor  is  the  rule.  He  can- 
not ayoid  payment  by  showing  that  the  goods 
belonged  to  someone  cIac;  but,  if  an  innocent 
purchaser,  he  majr  have  redress  in  equity 
against  the  execution  debtor,  whose  debt  he 
has  paid.  Barruon  v.  STianki,  13  Bush,  620; 
State  y.  Prime,  64  Ind.  450;  Brunner  y.  Bren- 
nan,  49  Ind.  100;  UTeal  y.  Oillaapy,  56  Ind.  451; 
Rorer,  Jud.  Sales,  §  1051. 

We  think  it  clear,  from  these  authorities, 
that,  in  the  absence  of  the  representation  made 
at  the  sale,  none  of  the  defendants  could 
be  held  responsible  for  the  failure  of  title  to 
the  horse  purchased  by  the  appellant. 

It  remains  to  inquire  whether,  by  reason  of 
such  representations,  they  or  any  of  them  be- 
came liable  to  refund  to  the  appellant  the  money 
paid  by  him  for  the  horse  to  which  the  execu- 
tion defendants  had  no  title. 

It  appears  that  the  horse  was  levied  upon  by 
the  direction  of  the  appellees  Fletcher  and 
Churchman.  It  also  appears  that  the  horse 
had  previously  belonged  to  the  execution  de- 
fendants, but  that  he  had  been  sold.  At  the 
time  of  the  levy  he  was  not  in  the  possession 
of  the  owner;  and  there  is  nothing  in  the  find- 
ings to  indicate  that  Fletcher  and  Churchman, 
at  the  time  they  directed  the  levy,  were  acting 
in  bad  faith.  They  were  not  present  at  the 
time  the  representations  were  miEide,  and  they 
were  made  without  their  knowledge  or  pro- 
curement. If  they  are  liable,  therefore,  it  must 
be  because  they  sustained  such  a.  relation  to 
the  sheriff  as  principal  and  agent,  or  otherwise, 
as  rendered  them  liable  for  me  conduct  of  the 
sheriff  in  conducting  the  sale. 

Murfree  on  Sheriffs,  at  section  1002,  states  the 
law  thus: 

''While  it  is  true  that,  in  a  certain  sense  and 
for  some  purposes,  the  sheriff  may  be  regarded 
as  the  agent  of  the  plaintiff,  he  is  not  such 
agent  in  conducting  a  sale  under  execution; 
and  in  the  absence  of  actual  instructions  given 
by  the  plaintiff  and  followed  by  the  officer,  the 
former  cannot  be  held  responsible  for  represen- 
tations of  title  or  other  material  circumstances 
made  by  the  latter.  He  is  not  like  an  auction- 
eer, the  agent  of  both  parties,  but  of  the  law, 
and  is  presumed,  in  the  absence  of  proof  to  the 
contrai^r,  to  have  acted  strictly  according  to 
the  mandate  of  his  writ.  The  rule  of  caveat 
emptor  can  only  be  modified  so  as  to  charge  the 
plaintiff  by  representations  or  guaranties  made 
by  the  sheriff  or  other  persons  on  behalf  of  the 
plaintiff,  and  brought  home  to  the  latter  by 
sufficient  proof."  See  also  WeicUer  v.  Farmers 
Bank,  11  Serg.  &  R.  134. 
8  L.  R,  A. 


In  the  absence  of  some  proof  that  the  repre- 
sentations of  the  deputy  sheriff  were  made  by  the 
procurement  of  the  appellees  Fletcher  and 
Churchman,  we  do  not  think  that  they  can  be 
held  responsible.  The  verdict  of  the  juiyis 
presumcNl  to  find  every  fact  in  the  case  war- 
ranted by  the  proof;  and,  as  it  does  not  appear 
from  such  verdict  that  these  appellees  had  any 
connection  with  the  representations  made  at 
the  time  of  sale,  we  hold  that  they  are  not  liable 
to  appellant. 

Is  the  appellee  Carter  liable  to  the  appellant 
on  account  of  the  representations  made  by  his 
deputy  ?  It  may  be  conceded  that  a  sheriff  is 
liable  for  the  default  of  his  deputies  by  non- 
feasance or  malfeasance  in  the  duties  of  tbeir 
office,  enjoined  by  law,  and  that  their  acts  and 
omissions  are  to  oe  regarded,  when  within  the 
scope  of  their  authority,  as  his  acts  and  omia- 
sions.  Snell  v.  StaU,  43  Ind.  359;  MarthaU  t. 
Hosmer,  4  Mass.  60. 

It  is  no  part  of  the  duty  of  a  deputy  sheriff 
to  make  representations  as  to  the  title  to  the 
property  he  sells  on  execution.  His  plain  dn^ 
IB  to  follow  the  commands  of  his  wnt;  and  his 
statements  in  relation  to  the  title  of  the  prop- 
erty are  not  within  the  scope  of  his  authority. 

in  this  case,  however,  it  appears  that  the 
deputy  made  the  representations  in  good  faith, 
and  without  any  mtention  of  demving  any 
person  thereby,  and  believing  them  to  be  true. 

The  modem  doctrine  undoubtedly  is  that 
fraud  may  exist  without  knowledge  of  the  un- 
truth of  the  representations  made  to  indaoe  a 
party  to  enter  into  a  contract;  but  it  must  ap- 
pear that  such  representations  were  fraudulent 
Representations  made  for  an  honest  purpose, 
and  with  fair  reason  for  believing  them  to  be 
true,  are  not  fraudulent,  althou^  it  may  tmn 
out  that  they  were  not  true.  I>kirnai  v.  Fri- 
day, 102  Ind.  129;  Watsott  Goal  d  Min,  Co,  v. 
Casteel,  68  Ind.  476. 

In  our  opinion,  it  does  not  appear  that  the 
representations  made  by  Harding  at  the  sher- 
iff's sale  were  fraudulent.  For  this  and  the 
reasons  stated  above  we  are  of  the  opinion  that 
the  appellee  Carter  is  not  liable  in  this  action. 

After  the  testimony  in  this  case  had  all  been  in- 
troduced, the  appellant  offered  to  file  an  amend- 
ed second  paragraph  of  complaint,  which  the 
court,  on  objection  made  by  appellees,  refused 
to  allow.  The  amended  second  paragraph  of- 
fered by  appellant  is  set  out  in  a  proper  bill  of 
exceptions,  and  appears  to  be  a  complaint  seek- 
ing to  set  aside  the  sale  made  by  the  sheriff, 
on  substantially  the  facts  set  up  in  the  com- 
plaint in  this  cause. 

Had  the  court  permitted  appellant  to  file  this 
amended  paragraph,  it  would  have  l^ecome 
necessary  to  make  issues  upon  it.  The  mode 
of  tri^  would  perhaps  have  been  different  from 
the  one  just  closed;  and  the  execution  defend- 
ants, who  were  interested  in  maintaining  the 
credit  that  had  been  entered  by  reason  of  the 
sale  of  the  horse,  would  have  been  entitled  to 
be  heard. 

We  do  not  think  the  court  erred  in  refusfaig 
to  allow  appellant  to  file  this  second  paragraph 
of  complaint  It  was  an  entire  change  m  the 
theory  of  the  appellant's  case. 

We  find  no  error  in  the  record  for  which  the 
judgment  below  should  be  reversed. 
Judgment  affirmed. 
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Ida  M.  PAUL,  Admrx.  etc.,  B^tpt., 

V. 

The  TRAVELERS  INSURANCE  CO., 
Appt. 

1.  The  proTislon  in  an  aeeldent  Inmrmnoe 
poUe^Ty  wbloh  coven  a  weekly  indemnity  for 
inJoiieB  not  resultingr  in  death,  as  well  as  a  pay- 
ment in  case  of  death,  that  the  insurance  **sha]l 
not  extend  to  any  bodily  injury  of  which  there 
shall  be  no  external  and  visible  aign  upon  the 
body,^"  has  reference  to  a  claim  made  for  weekly 
indemnity ,and  not  to  an  Injury  resulting  in  death. 

X  An  exemption  lk*om  lial>ility  for  death 
from  'inhaling  of  gas,"  in  the  clause  of  an  acci- 
dent insurance  policy  declaring  that  no  liability 
shall  exist  where  the  injury  is  caused  '*by  the  tak- 
ing of  poison,  contact  with  poisonous  substances 
or  by  the  inhaling  of  gas,  or  by  any  surgical  opera- 
tion or  medical  treatment,"  must  be  construed, 
in  the  light  of  the  context,  to  mean  a  voluntary 
and  intelligent  act  of  the  insured,  and  not  an  in- 
voluntarj-  and  unconscious  act,  and  does  not  ex- 
empt the  company  from  liability  for  an  accident- 
al death  while  asleep  by  inhaling  air  filled  with 
flluminating  gas. 

^'^Extemal,  Tiolent  and  accidental 
meansy**  within  the  meaning  of  an  accident  in- 
surance policy,  include  gas  in  the  atmosphere 
which  causes  the  death  of  a  person  who  breathes 
it  while  asleep. 


(March  6, 1889.) 

APPEAL  by  defendant,  from  an  order  of  the 
General  Term  of  the  Supreme  Court, 
Fourth  Department,  reversing  an  order  of  the 
Onondaga  Circuit  dismissing  the  complaint  in 
an  action  upon  a  policy  of  liie  insurance.  Af- 
firmed. 

The  case  is  sufficiently  stated  in  the  opinion. 

Mr.  Louis  Marshall,  for  appellant: 

The  death  of  deceased  was  caused  by  the  in- 
baling  of  gas,  within  the  meaning  of  the  policy. 

If  an  insurance  policy  in  plain  and  unambig- 
uous language  makes  the  observance  of  an 
apparently  immaterial  requirement  the  condi- 
tion of  a  valid  contract,  neither  courts  nor  ju- 
ries have  the  right  to  disregard  it  or  to  construe, 
by  implication  or  otherwise,  a  new  contract  in 
the  place  of  that  deliberately  made  by  the  par- 
ties. 

Dwight  V.  Oermania  L.  Ins,  Co.  108  N.  Y. 
347;  Appleby  v.  Aetor  F,  Ins.  Co.  54  N.  Y.  268; 
Foot  V.  ^tna  L.  Ins.  Co.  61 N.  Y.  571;  OrcJiam 
V.  Fireman's  his.  Co.  87  N.  Y.  69;  Armour  v. 
TransaU.  F.  Ins.  Co.  90  N.  Y.  450;  Mack  v. 
Bochest&r  German  Ins.  Co.  106  N.  Y.  560. 

As  iUustrating  the  manner  in  which  courts 
have  applied  similar  provisions  in  policies,  in 
accordance  with  the  language  employed,  see— 

DvDight  V.  Oermania  L.  Ins.  Co.  supra;  Sha- 
der  V.  Railway  Pass.  Assur.  Co.  66  N.  Y.  441; 
Hine  V.  Woolworih,  98  N.  Y.  75;  HiU  v.  Hart- 


NoTE.— Occident  ituuranee;  wnditkms  in  policy. 

Altbouirh  the  policy  only  insures  afirainst  bodily 
injuriee  effected  by  the  means  described,  "within 
the  intent  and  meantner  of  this  contract  and  the 
condition  hereunto  annexed,**  this  does  not  change 
the  nature  of  the  conditions;  they  still  take  effect 
as  conditions.  Freeman  v.  Travelers  Ins.  Go.  4 
Ifew  Bng.  Rep.  021, 144  Mass.  912. 

Under  such  a  condition  the  death,  .though  violent, 
moat  still  fall  strictly  within  the  principal  terms  and 
be  caused  by  means  that  were  accidental  as  well 
as  violent;  and  an  internal  hurt  caused  by  a  hasty 
Jump  from  a  standing  car  at  a  station,  and  running 
a  distance,  is  without  the  scope  of  the  contract 
fioothard  v.  Railway  Pass.  Assur.  Co.  84  Conn.  674. 
See  BladcBtone  v.  Standard  Ins.  Co.  post,  486. 

Where  the  policy  only  insures  against  bodily  in- 
juries effected  by  the  means  described  in  the  con- 
tract, and  the  conditions  annexed,  '*that  Insured 
flhaU  use  all  due  diligence  for  his  personal  safety 
and  protection,**  it  does  not  differ  In  its  character 
from  the  provision  in  life  insurance  policies,  that 
they  abaU  be  void,  or  that  the  amount  insured  shall 
not  be  payable,  if  the  assured  shall  die  by  his  own 
hand.  The  burden  of  proving  the  breach  of  such  a 
provision  is  on  the  company.  Haakins  v.  Hamilton 
Mot.  Ins.  Co.  ft  Gray,  482;  Daniels  v.  Hudson  River 
P.  Ins.  Co.  12  Cosh.  410, 4»:  Pierce  v.  Cohasset  Mut. 
V.  ID&  Co.  128  liass.  072;  Mubry  v.  Mohawk  V aUey 
Ins.  Go.  6  Gray,  641;  Hodsdon  v.  Guardian  L.  Ins. 
Co.  97  Mass.  144;  Quff  v.  Mut.  Ben.  L.  Ins.  Co.  18 
Allen.,  306,  9B  Mass.  817;  Jones  Mfg.  Co.  v.  Mfrs. 
Mut.  F.  Ins.  Co.  8  Cush.  82;  Orrell  v.  Hampden  F. 
Tna.  Co.  13  Gray.  431;  Redman  v.  ^tna  Ins.  Co.  49 
WJa.  431;  Grangers  L.  Ins.  Co.  v.  Brown,  67  Miss.  808; 
Oermain  v.  Brooklyn  L.  Ins.  Co.  80  Hun,  686;  Camp- 
beU  V.  New  Bng.  Mut.  L.  Ins.  Co.  06  Mass.  881. 

8o  where  an  employ^  of  a  railroad  was  killed  by 
a  train  while  upon  the  track,  such  death  was 
covered  by  the  policy,  the  burden  of  proof  being 
SL.R.A. 


on  the  company  to  show  that  deceased  had  not  used 
''due  diligence**  for  his  personal  safety.  Freeman 
V.  Travelers  Ins.  Co.  4  New  Bng.  Rep.  821, 144  Mass. 
678. 

So  it  covers  a  death  caused  by  the  accidental  in- 
haling of  escaping  gas,  while  asleep  in  his  bed  at  a 
hotel.  The  words  ^'inhaling  gas**  In  the  exception 
refer  only  to  the  use  of  gas  in  dentistry,  surgery  or 
other  similar  purpose.  U.  8.  Mut.  Accident  Asso. 
V.  Newman  (Va.)  3  S.  K  Rep.  806. 

It  covers  a  death  caused  by  the  exertion  of  con- 
trolling a  runaway  horse  or  by  fright  occasioned 
by  the  peril  of  the  situation.  McGlinchey  v. 
Fidelity  &  C.  Co.  6  New  Eng.  Rep.  460, 80  Maine,  261. 

External  visfble  st(fn  of  fnjury. 

Where  an  accident  insurance  policy  indemnify- 
ing against  injury  "through  external,  violent  and 
accidental  means,  further  provided  that  the  insur- 
ance shall  not  extend  to  any  bodUy  injury  of  which 
there  shaU  be  no  external  and  visible  sign  upon  the 
body  of  the  insured,'*  the  "external  and  visible 
sign  upon  the  body  of  the  insured**  was  only  re- 
quired to  exist  in  cases  of  bodily  injuries  which  did  . 
not  result  in  death.  McGlinchey  v.  Fidelity  &  C. 
Co.  supra. 

Bo  where,  after  a  runaway  horse  was  brought 
under  control,  the  occupant  of  the  carriage  was 
immediately  taken  sick  and  died  within  an  hour, 
death  ensued  from  bodily  injuries  effected  through 
external,  violent  and  accidental  means,  within  the 
provisions  of  an  accident  insurance  policy.    Ibid. 

Death  from  chance  events  out  of  tmcol  course. 

Where  the  policy  included  death  from  any  unex* 
pected  chance  event  out  of  the  usual  course  of 
things,  it  covers  a  death  produced  by  a  stroke  from 
the  handle  of  a  pitchfork  used  by  deceased  in  load- 
ing hay.  N.  A.L.  &  A.  Ins.  Co.  v.  Burroughs,  89 
Pa.  48. 

Where  insured  fell  In  a  fit  from  a  platform  of  a 
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ford  Accident  Ins,  Oo,  22  Hun,  187;  Pollock  v. 
U.  8,  Mvt.  Accident  Amo.  102  Pa.  230;  Bayhss 
V,  Iravelers  Ins.  Go.  14  Blatcbf.  148;  Travelers 
Ins.  Go.  V.  McGonkey,  127  U.  8.  OW  (^2  L.  ed. 
308). 

The  phrase  "inhaling  of  gas"  or  ''the  inhala- 
tion of  gas"  is  found  frequently  used  in  the  re- 
ports by  way  of  description,  in  its  every-day 
sense,  to  refer  to  the  breathing  of  an  atmosphere 
charged  with  common  illuminating  gas  or  Rases 
allied  to  it,  involuntarily  and  unconsciously. 

See  Gurran  v.  Warren  Ghent,  <&  3(fg.  Go.  36 
N.  Y.  153;  GampbeU  v.  Seaman,  68  N.  Y.  570; 
Fa.  Lead  Go's  Am.  96  Pa.  116;  UoUy  v.  Boston 
Qas  [Jght  Go.  8  Gray,  128;  Etnerson  v.  Lotoell 
Oas  Liglit  Go.  3  Allen.  410:  Emerson  v.  LotoeU 
Qas  Light  Go,  6  Allen,  146;  Hunt  v.  Low- 
eU  Oas  Light  Go,  8  Allen,  170;  Smith  v.  Boston 
Gas  Light  Go.  129  Mass.  318. 

The  death  of  plaintiff's  intestate  was  not  oc- 
casioned by  bodily  injuries,  received  through 
external  and  violent  means  within  the  meaning 
of  the  policy. 

See  Southard  v.  Railway  Pass.  Assur,  Go,  84 
Conn.  674;  HiU  v.  Hartford  Accident  Ins,  Go, 
22  Hun,  187;  PoUock  v.  U.  8.  Mut.  Accident 
Asso,  102  Pa.  830;  Bayless  v.  Travelers  Ins.  Go. 
14  Blatcbf.  148;  Sinclair  v.  Maritime  Pass. 
Assur,  Go.  8  El.  &  El.  478. 

The  death  of  the  plaintiff's  intestate  was  not 
occasioned  by  any  bodily  injury  of  which  there 
was  an^  external  and  visible  sign  upon  the  body 
of  the  msured;  and  the  plaintiff  cannot  there- 
fore recover. 

WhiteTiouse  v.  Trawlers  Ins.  Go,  7  Ins.  L.  J. 


28;  Barry  v.  U.  S.  Mut.  Accident  Asso.  23  Fed. 
Rep.  712, 14  Ins.  L.  J.  604, 605. 

Mr.  W.  S.  AndrewB,  for  respondent: 

Mr.  Paul's  death  was  caiised  by  external,  m- 
lent  and  accidental  means. 

See  Trew  v.  Hailtcay  Pass.  Ins,  Co,  7  Jur.  N. 
S.  878;  Reynolds  v.  Accidental  Ins,  CI?.  22  L. T. 
N.  S.  820;  Winspear  v.  Accident  Ins.  Co.  L  R. 
6  Q.  B.  Div.  42;  Martin  v.  Travellers  Ins.  Co.  1 
Fost.  &  F.  505;  Reynolds  v.  Equitable  Accident 
Asso.  17  N.  Y.  8.  K.  837, 1  N.Y.  Supp.  738;  Me- 
Qlinchey  v.  Fidelity  dC.  Go.  SO  Maine.  251,  & 
New  Eng.  Rep.  450;  88  Alb.  L.  J.  259;  Baam  t. 
U,  S.  Mut.  Accident  Asso.  44  Hun,  599;  Malierf 
V.  Travelers  Ins.  Go.  47  N.  Y.  52. 

The  provision  that  the  insurance  shall  not 
cover  any  bodily  injury  of  which  there  shall  be 
no  external  and  visible  signs  upon  the  bod?  of 
the  insured,  applies  only  to  cases  of  non  fatal 
injury. 

Mallory  v.  Travelers  Ins.  Go.  supra. 

Death,  such  as  is  shown  in  this  case,  is  not 
death  by  "inhaling  gas,"  within  the  meaning 
of  this  policj^.  If  there  is  any  ambi^ity  or 
uncertainty  m  the  words,  the  construction  most 
favorable  to  the  insured  must  be  given. 

Hoffman  v.  uEtrla  F.  Ins.  Go,^2^.  Y.  405; 
Colt  V.  Phosnix  F,  Ins.  Co.  54  K  Y.  595:  DiUdsr 
V.  Home  L.  Ins,  Go.  69  N,  Y.  266. 

The  interpretation  to  be  given  a  clause  can 
often  be  determined  by  the  meaning  and  scope 
of  clauses  which  surround  it.  "INoedtur  a  so- 
ciu^*  is  a  rule  of  law  as  weD  as  a  rule  of 
ethics. 

Wakefield  v.  Fargo,  90  N.  Y.  218. 


railway  station  and  was  run  over  and  killed  by  the 
train.  It  was  within  the  policy— notwithstanding  it 
ezpreealy  excepted  death  arising  from  fits  or  other 
diseases.  Lawrence  v.  Accidental  Ins.  Ck).  L.  R.  7 
Q.  B.  Div.  216. 

Where  insured  voluntarily  used  clubs  for  exercise 
in  the  usual  way  and  no  unusual  circumstance  oc- 
curred, an  injury  while  so  using  is  not  produced  by 
accidental  means.  It  would  require  some  unfore- 
seen or  unexpected  circumstances  to  so  obstruct 
the  exercise  as  to  produce  an  involuntary  move- 
ment to  occasion  the  injury  to  make  it  the  resul  t  of 
accident.  McCarthy  v.  Travelers  ins.  €k).  8  Bias. 
882. 

Where  the  policy  insured  against  death  "caused 
by  accident  while  traveling  by  public  or  private 
conveyance  provided  for  the  transporation  of  paa- 
sengers,"  the  heirs  of  an  engineer,  killed  on  his 
own  locomotive,  could  recover.  Brown  v.  Railway 
Pass.  Assur.  Co.  45  Mo.  221. 

Where  the  policy  covered  bodily  injuries  accident- 
ally received  while  riding  in  a  pubbc  convey- 
ance, and  insured  was  thrown  from  a  train  by  being 
jostled  by  another  passenger  while  standing  on  a 
platform,  against  the  known  rule  of  the  company, 
he  could  not  recover.  Bon  v.  Railway  Pass.  Assur. 
Co.  66  Iowa,  664. 

ProximaU  catue  of  injury  or  death. 

Where  a  policy  provides  that  the  insurance  shall 
not  extend  to  any  case  *^  except  the  injury  is  the 
proximate  and  sole  cause  of  the  disability  or 
death: "  and  the  evidence  shows  that  the  deceased 
was  found  dead  in  a  plunge  bath  in  almost  a  stand- 
ing position ;  and  the  physician  teetifled  that  the 
entrance  into  the  bath  in  question  of  one  in  the 
then  condition  of  the  deceased  would  be  likely  to 
result  in  an  epileptic  attack,  and  that  the  abrasion 
between  the  eyias  and  the  bruise  on  the  side  of  the 
head  was  not  sufficient  to  have  caused  death— there 
8L.RA. 


can  be  no  recovery  under  the  policy.  Tennant  r 
Travelers  Ins.  Co.  81  Fed.  Rep.  822;  Winspear  v.  Ac-, 
ddent  Ina.  Co.  L.  R.  6  Q.  B.  Div.  42. 

That  injuries  received  from  an  accident  result  in 
apoplexy  which  causes  the  death  does  not  make  tto 
accident  any  less  the  cause  of  death.  National  Ben. 
Asso.  V.  Grauman,  6  West  Rep.  StS,  107  Ind.  888. 

StipiUations  and  exceptions. 
When  a  stipulation  or  exception  in  a  policy  to  otp- 
able  of  two  meanings,  the  one  most  favorable  totiie 
insured  is  to  be  adopted.  Allen  v.  St.  Louis  Ins.  Go- 
86  N.  Y.  473;  Western  Ins.  Co.  v.  Cropper,  88  Pa.8Sl; 
Wood,  Ins.  1141;  May,  Ins.  I  172;  Fowkes  v.  Man- 
Chester  ft  L.  L.  Assur.  ft  Loan  Asso.  8  Best  ft  &9i7; 
Phoenix  Ins.  Co.  v.  Slaughter,  79  U.  8.  W  WalL  «4 
(20  L.  ed.  444);  BarUett  v.  Union  Mat.  F.  Ins. Oo.« 
Maine,  600;  Wilson  V.  Conway  F.  Ina.  Co.4  R.L1M. 

ProhUjiUd  employment. 
Where  the  policy  was  forfeited  in  case  the  insured 
entered  into  military  or  naval  servloe  without  oon- 
sent  of  the  company,  one  employed  in  tlie  anny, 
buUdlng  bridges,  was  not  in  the  prohibited  aerrloe 
and  could  recover.  Welts  v.  Connecticut  Mut.  U 
Ins.  Co.  48  N.  Y.  84. 

Voluntary  exposure  to  unnecessary  iSanger. 

A  provision  that  the  insurance  "'ahall  not  extend 
to  any  caae  where  death  or  injury  may  have  hap- 
pened in  consequence  of  voluntary  exposure  t& 
unnecessary  danger,"  includes  walking  or  being  on 
the  roadbed  or  bridge  of  any  railway.  Burkhard 
V.  Travelers  Ins.  Co.  108  Pa.  262. 

Voluntary  exposure  must  be  IntentionaU  and 
must  be  that  which  ordinary  prudence  would  pro- 
nounce dangerous.    Ibid. 

Falling  and  being  injured  whUe  attemptlDg  on  a 
dark  and  rainy  night  to  cross  a  railroad  trestle  la 
wlttiin  the  condition  avoiding  the  policy  for  **tq1- 
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Qrtkjt  J.,  delivered  the  opinion  of  the 
<»urt: 

This  record  contains  no  other  evidence  or 
proofs  than  are  embodied  in  a  paper  entitled 
"  Statement  of  facts  and  stipulation  of  attor- 
neys," which  was  submitted  by  the  counsel  to 
the  trial  judge.  Upon  this  stipulation  the  trial 
lodge  found,  among  others,  the  following  as 

"That  on  December  8,  1884,  and  during  the 
continuance  of  the  said  certificate  or  policy  of 
inaorance,  the  said  Matthew  L.  Paul  died;  that 
at  the  time  of  his  death  he  was  stoppiniras  a 
raest  at  the  Sturtevant  House,  in  New  York 
City;  that  he  went  to  his  room  in  said  hotel  be- 
tween 10  and  11  o'clock  P.  M.  of  December  2, 
1884;  that  some  time  after  he  went  to  his 
loom,  the  gas  therein  became  turned  on;  that 
at  abont  2  o'clock  of  December  8, 1884.  the  said 
Paul  was  found  dead  in  his  bed;  that  the  room 
was  tiffhtly  closed,  and  the  atmosphere  therein 
was  filled  with  illuminating  gas;  that  the  said 
Fftul  lay  on  his  bed  like  a  man  asleep,  without 
any  outward  indications  that  he  was  dead,  and 
wiUkOQt  any  external  or  visible  signs  of  injury 
upon  bis  body;  that  the  death  of  said  Paul  was 
caused  by  bis  breathing  the  atmosphere  of  said 
room,  full,  as  aforesaid,  of  illuminating  gas." 

And  the  judge  also  found  as  a  fact  "that  the 
death  of  said  Paul  was  occasioned  by  accident- 
al means." 

The  defendant  resists  a  recovery  upon  the 
policy  of  insurance,  on  the  ground  that  the  de- 
oeased  came  to  his  death  bv  the  inhaling  of 
eas,  within  the  meaning  oi  the  policy,  and 
from  such  a  cause  of  death  no  right  of  action 
arises. 

The  sole  question  presented,  therefore,  is  as 


to  the  proper  interpretation  of  the  policy  of  in- 
surance issued  to  the  plaintiff's  intestate.  By- 
its  provisions,  the  person  insured  is  indemni- 
fied, in  a  certain  sum  per  week,  **  against  loss 
of  time,  not  exceeding  twenty-six  consecutive 
weeks  from  the  happening  of  such  accident  and 
injury  as  shall,  independently  of  all  other 
causes,  immediately  and  whoUy  disable  and 
prevent  him  from  the  prosecution  of  any  and 
every  kind  of  business  by  reason  of  bodily  in- 
juries .  .  .  throu|[h  external,  violent  and  acci- 
dental means;  or,  in  the  event  of  death,  occa- 
sioned by  bodDy  injuries  received  as  aforesaid, 
when  resulting  within  ninety  days  from  the 
happening  thereof,  and  in  such  event  only,  will 
pay  the  sum  of  $8,000  .  .  .  provided,  always, 
that  this  insurance  shall  not  extend  to  any  bodily 
injury  of  which  there  shall  be  no  external  and 
visible  sign  upon  the  body  of  the  insured  .  .  . 
nor  to  any  death  or  disability  which  may  have 
been  caused  ...  by  hernia,  bodily  infirmities 
.  .  .  nor  by  the  takmg  of  poison,  contact  with 
poisonous  substances,  or  inhaling  of  gas,  or  by 
any  surgical  operation,  or  medical  treatment; 
nor  to  any  case  except  where  the  injury  is  the 

Sroximatc  and  sole  cause  of  the  disability  or 
eath,"  etc. 

With  frreat  inp:enuity  and  ability  the  counsel 
for  tbe  litigants  have  argued  in  support  of  their 
respective  positions— the  one,  that  Paul's  death 
was  the  result  of  an  accidental  cause,  which 
was  covered  by  the  fair  and  reasonable  inter- 

I>retation  of  this  policy;  and  the  other,  that,  by 
anguage  clear  and  unambiguous,  which  leaves 
no  office  for  interpretation  to  perform,  such  a 
death  was  expressly  excepted  in  the  instrument 
of  insurance.  A  careful  consideration  of  this 
instrument,  and  of  the  scope  and  design  of  its 


nntaiy  exposure  to  unneoesBary  danger.**    Travel- 
«n  Ina.  Go.  r.  Jonee,  7  S.  E.  Rep.  88. 

Tbe  question  whether  the  death  of  the  Insured 
was  caused  by  his  willful  exposure  to  an  unneces- 
sary danger  or  peril  is  a  question  of  fact  for  the 
Jury.  TraveleTS  Ins.  Co.  v.  Seaver,  86  U.  S.  19  Wall. 
ai(S  L. ed. IH). 

InUntional  injuries  infiicted. 

An  exception,  of  intentional  injuries  inflicted  by 
the  insured  or  any  other  person,  includes  death  by 
aansBlnation  for  purposes  of  robbery;  and  no  re- 
-oovery  can  be  had  on  such  policy  in  case  of  such  a 
death.  Hutchcraft  v.  Travelers  Ins.  Ck).  (Ky.)  28 
Am.  Law  Beg.  42. 

An  injury  intentionally  inflicted  by  another,  but 
without  fault  on  the  part  of  the  injured,  is  an  ac- 
cidental injury  within  a  benefit  relief  law  for  inju- 
riea  received  by  **  disease  or  accident."  Supreme 
OouocH,  O.  C.  F.  v.  Oarrigus,  1  West,  Rep.  8<n,  IM 
Ind.l38L 

The  desiini  Intended  by  the  terms  of  the  policy 
must  be  that  which  intended  the  actual  result 
accomplished,  and  not  the  design  of  the  act  itself, 
which  act  resulted  in  the  killing  of  one,  contrary  to 
the  design  of  the  act.  Utter  v.  Travelers  Ins.  Co. 
<l[tch.)  9  West  Rep.  106. 

Bo,  where  a  deserter  in  trying  to  evade  arrest  is 
shot  hy  tils  superior  ofDcer,  the  questions  whether 
the  shooting  was  designed,  and  whether  the  insured 
was  doing  an  unlawful  act,  were  for  the  Jury  to  de- 
termtee.  Ihid. 

Defense  to  action. 

The  insurer  should  allege  and  prove  the  want  of 
compliance  with  any  particular  condition  on  which 
it  relics.  Freeman  v.  Travelers  Ins,  Co.  4  New  Bng. 
Bep.  081,144  Mass.  672. 


In  an  action  upon  a  policy  which  contains  many 
provisos  and  conditions,  there  is  a  practical  wis* 
dom,  which  courts  have  recognized,  in  compelling 
the  insurance  company  to  allege  and  prove  the  want 
of  compliance  with  any  particular  proviso  or  con- 
dition on  which  it  relies.  Piedmont  &  A.  L.  Ins.  Co. 
V.  Ewlng,  92  U.  a.  877  (28  L.  ed.  610);  Freeman  v. 
Travelers  Ins.  Co.  supra. 

Evidence  in  cuAUm. 

The  contents  of  an  application  for  insurance  are 
provable  by  secondary  evidence;  and  a  paper  which 
purported  to  be  a  copy  of  the  application,  and 
which  contained  printed  questions  and  written  an- 
swers thereto,  produced  by  a  witness,  were  admissi- 
ble in  evidence ;  and  oral  evidence  of  the  contents 
of  the  written  answers  was  competent  to  prove  such 
answers.  Williamson  v.  Cambridge  R.  Co.  8  New 
Eng.  Rep.  750, 144  Mass.  148. 

Under  the  provision  of  a  policy  that,  if  the  as- 
sured sustains  bodily  injury  disabling  him  from  the 
prosecution  of  business  pertaining  to  the  occupa- 
tion under  which  he  is  insured,  a  certain  Indemnity 
shall  be  paid  him,  he  need  not  prove  that  his  injury 
disabled  him  to  such  an  extent  that  he  had  no  phys- 
ical ability  to  do  what  was  necessary  to  be  done  in 
prosecution  of  business ;  it  is  suflBcient  if  he  satis- 
fies the  Jury  that  the  injury  required  him  to  desist 
from  his  labors.  Young  v.  Travelers  Ins.  Co.  6  New 
Eng.  Rep.  432, 80  Maine,  244. 

Insurance  clauses  requiring  direct  and  positive 
proof  that  death  was  caused  by  external  violence 
and  accident,  and  was  not  the  result  of  design, 
either  of  the  assured  or  of  any  other  person,  cannot 
control  the  action  of  the  court  in  the  admission  of, 
or  effect  given  to,  evidence.  Utter  v.  Travelers  Ins. 
Co.  (Mich.)  9  West.  Rep.  108. 
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provisions,  leads  us  to  the  cod  elusion  that  the 
appellant  must  fail  in  its  contention. 

At  the  foundation  lie  the  facts,  conceded  and 
found,  that  there  was  a  death  caused  by  acci- 
dental means,  and  that  the  accidental  means 
were  the  decedent's  ''breathing  the  atmosphere 
of  the  room  full  of  illuminating  gas." 

The  absence  of  any  external  and  visible  sign 
upon  the  body  of  the  insured  presents  no  em- 
barrassment. We  do  not  understand  the  clauses 
of  this  agreement  to  require  such  a  sign  as  a 

Srerequisite  to  the  right  of  recovery  in  case  of 
eath.  We  consider  that  point  of  construction 
to  have  been  covered  by  the  decision  of  this 
court  in  MaUory  v.  Travelers  Insurance  Com- 
pany, 47  N.  Y.  52. 

In  that  case  the  body  of  the  deceased  was 
found  in  a  pond.  The  policy  was  one  embrac- 
ing causes  only  where  the  death  was  caused 
by  an  injurj^  received  from  an  accident,  and 
contained  this  clause: 

*'  Provided,  always,  that  no  claim  shall  be 
made  under  this  policy  by  the  insured  in  re- 
spect of  any  injury,  unless  the  same  shall  be 
caused  by  some  outward  and  visible  means," 
etc. 

Grover,  J.,  delivering  the  opinion  of  the 
court,  held:  "The  construction  put  upon  the 
contract  in  the  charge  was  correct.  That  con- 
struction was  that  the  terms  'outward  and  visi- 
ble means'  applied  only  to  injuries  not  causing 
death  in  three  months,  but  to  such  only  as  en- 
titled the  deceased  to  certain  sums  from  the 
company  during  their  continuance,  as  provid- 
ed by  the  policy." 

In  the  present  policy  the  proviso  that  the  in- 
surance shall  not  extend  to  any  bodily  injury 
of  which  there  shall  be  no  external  and  visible 
sisp  upon  the  body  of  the  insured,  clearly  has 
reference  to  a  claim  made  under  it  for  the  week- 
ly indemnitv.  Such  a  provision,  obviously, 
was  designed  as  a  proper  precaution  to  guard 
the  company  against  a  liability  upon  a  fraudu- 
lent claim  by  the  insured  for  indemnitv  for 
bodily  injuries,  of  which  the  oaly  evidence 
might  be  the  word  of  the  person. 

This  policy,  like  any  other  contract  between 
parties,  is  to  be  construed,  not  merely  by  the 
letter,  but  by  the  spirit  We  must  read  it  in 
connection  with  the  whole  subject  matter  to 
which  it  relates,  and  g^ve  to  language  its  ordi- 
nary and  natural  meaning.  If,  then,  the  inten- 
tion of  the  parties  becomes  manifest,  such  in- 
tention must  prevail. 

Now,  what  was  the  case  here  of  these  par- 
ties? The  deceased  desired  to  secure  a  pecun- 
iary indemnity  against  accidents  which  would 
disable  him  from  the  prosecution  of  his  busi- 
ness, or  which  would  result  in  his  death;  and, 
in  consideration  of  what  he  pays,  the  company 
agrees  to  so  indemnify  him,  but  limits  its  lia- 
bility to  cases  of  pure  accident,  happening 
through  external  and  violent  agencies,  and  not 
made  possible  by  the  exposure  of  the  individ- 
ual to  the  action  of  the  elements  or  weather;  to 
wars,  or  popular  tumults;  to  the  dangers  of  cer- 
tain occupations  mentioned;  to  the  results  of 
engaging  m  certain  sports  or  adventures,  or  of 
his  misconduct  or  unlawful  act.  It  excludes 
injuries  and  death  resulting  from  intentional 
or  suicidal  acts;  or  from  voluntary  and  con- 
scious and  unnecessarv  exposure  to  perils  and 
risks.  It  excludes  injuries  resulting  from  con- 
8  L.  R.  A. 


stitutional  infirmities  and  disease  in  any  form, 
and  death  or  disabilities  which  result  from  med- 
leal  or  surdcal  treatment;  from  the  taking  of 
poison,  and  from  the  contact  with  poisoDOOft 
substances. 

But,  in  expressing  its  intention  not  to  be 
liable  for  death  from  "inhaling  of  gas,"  the 
company  can  only  be  understMxl  to  mean  a. 
voluntary  and  intelligent  act  by  the  insured^ 
and  not  an  involuntiur  and  unconscious  ad 
Read  in  that  sense,  and  in  the  light  of  thecon- 
text,  these  words  must  be  interpreted  as  hav- 
ing reference  to  medical  or  surgical  treatmeat,. 
in  which  ex  vi  termini  would  he  included  the 
dentist's  work,  or  to  a  suicidal  purpose. 

Of  course,  the  deceased  must  have,  in  a  cer- 
tain sense,  inhaled  gas;  but,  in  view  of  the 
finding  that  the  death  was  caused  by  acddeot- 
al  means,  the  proper  meaning  of  words  com- 
pels, as  does  the  logic  of  the  thing,  the  conclu- 
sion that  there  was  not  that  voluntary  or  con- 
scious act  necessarily  involved  in  the  process- 
of  inhaling. 

An  accident  is  the  happening  of  an  event 
without  the  aid  and  the  design  of  the  person, 
and  which  is  unforeseen.  The  finding  itaelf 
defines  the  cause  of  death  as  the  breathing  of 
the  atmosphere  of  the  room  full  of  illuminating 
gas.  To  inhale  gas  requires  an  act  of  volition 
on  the  person's  part  before  the  dan^r  is  in- 
curred. Poison  may  be  taken  by  mistake,  or 
poisonous  substances  may  be  inadvertently 
touched;  but,  whatever  the  motive  of  the  in- 
sured, his  act  precedes  either  fact.  I  a|;ree 
with  the  counsel  of  the  respondent  in  his  sug- 
gestion that  if  the  exception  is  to  cover  all  cases^ 
where  death  is  caused  by  the  presence  of  gas, 
there  would  be  no  reason  for  using  the  word 
inhale. 

If  the  policy  had  said  that  it  was  not  to  ex- 
tend to  any  death  caused  wholly  or  in  part  by 
gas,  it  would  have  expressed  precisely  what 
the  appellant  now  says  is  meant  by  the  present 

Shrase,  and  there  could  have  been  no  room  for 
oubt  or  mistake. 

Policies  of  insurance  are  to  be  liberally  con- 
strued, and,  as  in  all  contracts,  conditions  ar^ 
to  be  construed  strictly  against  those  for  whose 
benefit  they  are  reserved.  Catlin  v.  Spring- 
field  F,  Ins.  Co.  1  Sumn.  440. 

In  their  construction  their  words  should  be 
taken  in  that  sense  to  which  the  apparent  ob- 
ject and  intention  of  the  parties  limit  them,  and 
which  is  to  be  gathered  from  the  surrounding 
clauses,  and  from  all  the  parts  of  the  instru- 
ment. Teaton  v.  FYy,  9  U.  8.  5  Cianch.  885 
[8  L.  ed.  117];  White  v.  Hudson  River  Ins,  Co^ 
16  How.  Pr.  288;  Hoffman  v.  jEtna  Ins,  Co, 
82  N.  Y.  405. 

It  is  an  accepted  canon  of  interpretation  that 
if  there  is  any  uncertainty  as  to  whether  given 
words  were  used  in  an  enlarged  or  restricted 
sense,  that  construction  should  be  adopted 
which  is  most  beneficial  to  the  covenantee.  Bos 
V.  IHxon,  9  East,  15;  Marvin  v.  Stone,  2  Cow. 
806.  . 

To  hold  that  the  death  of  plaintiff's  intestate- 
was  caused  bv  the  inhaling  of  gas,  within  the 
meaning  of  this  policy,  would  be  to  construe 
its  terms  contrary  to  the  usual  import  of  lan- 
guage, and  in  fact  to  hold  against  the  finding- 
that  the  death  was  not  accidental. 

As  to  the  point  raised  by  the  appeUant  that. 
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the  death  was  not  caused  by  external  and  vio- 
lent means,  within  the  meaning  of  the  policy, 
we  think  it  a  sufficient  answer  that  the  gas  in 
the  atmosphere,  as  an  external  cause,  was  a 
Tiolent  agency,  in  the  sense  that  it  worked 
upoD  the  intestate  so  as  to  cause  his  death, 
lliat  a  death  is  the  result  of  accident,  or  is  un- 
natarai,  imports  an  external  and  violent  agency 
as  the  cause.  The  cases  collated  on  the  re- 
spondent's brief  sufficiently  establish  that  as 
a  proposition.  Trev>  v.  Bailtoay  Pass,  Ins.  Go. 
7  Jut.  N.  S.  878;  Reynolds  v.  Accidental  Ins. 
Co.  22  L.  T.  N.  8.  820;  MeGlinehey  v.  Fidelity 
dtC.Co.m  Maine,  251, 6  New  Eng.  Rep.  450. 
The  case  of  Hill  v.  Hartford  Accident  Ins. 
Co.  22  Hun,  187,  cited  by  appellant,  was  that 
of  a  physician's  death  from  drinking  by  mistake 
water  from  a  goblet  in  which  was  some  poison. 
It  was  held,  by  a  divided  court,  that  the  injury 


was  not  elTected  through  external  and  violent 
means  withing  the  meaning  of  similar  provis- 
ions of  a  policy.  We  cannot  approve  of  the 
reasoning  of  the  court,  and  agree  with  the  gen- 
eral term  opinion  in  this  case,  that  the  rule 
there  laid  down  was  too  strict. 

In  MeGlinehey  v.  Fidelity  dbC.Co.^  Malne^ 
251,  6  New  Eng.  Rep.  450,  the  Supreme  Court 
of  Maine  held  similar  views  of  construction  of 
an  accident  policy,  and  rested,  among  other 
authorities,  upon  the  general. term  opinion  in 
this  case. 

l^ke  order  of  the  General  Term  should  be  af- 
firmed,  and  judgment  absolute  should  he  ordered 
infawr  of  the  plaintiffs  under  the  defendants 
stipulation.* 

All  concur,  except  Ra^r,  Ch.  J.,  and  An- 
drews»  tTl,  not  voting. 
«6ee45Hun,818. 


SOUTH  CAROLINA  SUPREME  COURT. 


C.  E.  YOUMANS,  Appt., 

F.  W.  WAGENER  et  al.,  Bespts. 

(....8.  C ) 

Ob  a  ooBT^jraiioe  In  fee  simple  to  a 
married  woman  of  land  porehaaed  by 
a  third  person  on  execution  against 
her  husband*  an  inchoate  riffht  of  dower 
therein  becomes  merged  in  the  fee;  and  if  she 
oonveys  the  land  she  cannot  claim  dower  therein 
after  the  death  of  her  husband. 

(March  7. 1889.) 

APPEAL  by  demandant,  from  a  judgment 
of  the  Common  Pleas  Circuit  Court  of 
Hampton  County  reversing  a  judgment  of  the 
Ptobate  Court  in  favor  of  demandant  in  pro- 
ceedings to  establish  an  alleged  dower  right. 
Afirmed. 

The  case  sufficiently  appears  in  the  opinion. 

Mr.  A.  BL  Toomans,  for  appellant: 

Under  our  statue,  the  only  way  that  a  widow 
can  renounce  or  release  her  dower  is  by  the 
form  and  in  the  manner  prescribed  by  stat- 
ute. A  privy  examination  of  the  wife  is  a  con- 
dition pxecedent  to  an  effectual  renunciation  of 
dower. 

Toumsend  v.  Brawn,  16  S.  C.  92. 

Mr.  Jaaies  W.  Moore  for  respondents. 


Simpson*  Ch,  J,,  delivered  the  opinion  of 
the  court: 

This  appeal  involves  the  question  whether 
the  appelluit  is  entitled  to  dower  in  certain  real 
estate,  denied  her  by  the  Circuit  Court  for 
Hampton  Countr,  on  appeal  from  the  probate 
poort,  which  haa  decreed  for  her.  The  follow- 
ing seem  to  be  the  facts  upon  which  the  claim 
was  made: 

The  husband  of  the  demandant  owned  the 
tract  of  land  in  question  during  the  coverture, 
and  daring  said  coverture  it  was  sold  at  sheriff's 
sale  under  execution  against   said  husband. 


Kon.~8ee  Callahan  v.  Robinson,  pott, . 
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Afterwards  and  still  during  the  coverture,  the 

Eurchaser  at  said  sale  sold  and  conv^ed  the 
md  to  the  demandant,  who  conveyed  to  the 
defendants  F.  W.  Wagener  <&  Co.  After  this 
side  the  husband  died;  and  the  appellant  in- 
stituted the  proceedings  below  in  the  probate 
court  demanding  dower  therein. 

The  probate  court,  as  stated  above,  sustained 
the  claim,  but  on  appeal  to  the  circuit  court 
this  decree  was  overruled,  His  Honor,  Judge 
Pressley,  holding  that,  the  demandant  having 
become  the  owner  in  fee  simple  of  the  land, 
her  estate  in  dower  became  merged  therein, 
and  that  in  conveying  to  Wasener  &  Co.  she 
conveyed  an  absolute  estate,  free  from  the  in- 
cumbrance of  dower.  He  therefore  reversed 
the  ludgment  of  the  probate  court. 

The  appeal  assails  this  ruling  as  error,  and 
the  respondent  defends  the  judgment  below, 
first,  on  the  ground  upon  which  it  is  based  by 
the  Circuit  Judge  above,  to  wit,  merger;  and 
secondly,  he  urges  in  the  argument  the  doctrine 
of  estoppel  as  sufficient  to  sustain  said  judg- 
ment 

When  a  greafer  and  a  less  estate  meet  in  the 
same  person  without  an^  intermediate  estate 
the  less  estate  is  merged  in  the  greater,  or,  to 
use  the  language  of  the  old  law,  is  "drowned" 
and  ceases  to  exist.    This  is  merger. 

2  Rapalje  <&  L.  Law  Diet.  816;  Mangum  v. 
Piester,  16  S.  C.  816. 

So,  too,  by  operation  of  law,  where  one  right 
unites  in  the  same  person  with  another  right  of 
greater  le^  worth,  the  first  right  is  extin- 
gidshed.  For  instance,  where  one  acquires  a 
remedy  or  security  of  a  higher  nature,  m  legal 
estimation,  than  the  one  he  already  possesses 
for  the  same  right,  then  his  remedies  in  respect 
of  the  minor  ri^ht  or  security  merge  in  those  at- 
taching to  the  higher  one.  An  instance  is  abond 
taken  for  a  simple  contract  debt,  or  a  bond  re- 
duced to  judgment— the  principle  in  all  these 
cases,  both  as  to  the  merger  of  estate  and  the 
extinguishment  of  rights,  being  that  the  larger 
estate  or  right  of  which  the  party  becomes  pos- 
sessed puts  him  in  possession  of  the  lesser  as 
completely  as  though  it  had  been  enforced  by 
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itself,  and  therefore  there  is  no  longer  any  reason 
to  claim  it. 

Now  it  is  true  that  in  the  case  before  us  there 
is  no  union  of  two  estates  (an  inchoate  right  of 
dower  not  being  an  estate),  nor  is  there  a  coin- 
ciding of  two  rights,  in  the  sense  referred  to 
above;  the  claim  for  dower  beinj^  a  mere  in- 
choate right  and  the  estate  a  fee  simple  estate. 
There  is  therefore  technically  no  merger  of  es- 
tates or  of  rights. 

But  the  principle  upon  which  it  has  been 
established  that  a  merger  in  such  cases  takes 
place  is  present  here.  The  demandant,  when 
she  purchased  the  land,  became  the  owner  in 
fee,  with  an  incumbrance  of  an  inchoate  right 
of  one  third  to  herself,  as  dower.  Had  her 
husband  been  dead  at  that  time  and  her  right 
to  dower  been  consummated,  there  is  no  doubt 
but  that  the  dower  would  have  been  merged, 
drowned  in  the  fee,  because  the  fee  would 
have  given  her  possession  of  the  dower  as  well. 
Why  not,  then,  the  same  result  as  to  her  in- 
choate right? 

This  is  a  new  case,  it  is  true,  no  question  of 
dower  having  ever  been  before  this  court,  or 
courts  elsewhere,  upon  the  precise  state  of  facts 
here,  so  far  as  our  researches  have  gone,  or  so 
far  as  references  of  counsel  have  been  made. 
In  the  absence  Of  all  authority  upon  the  pre- 
cise point  involved,  we  conclude,  from  the 
analoW  of  merger  established  as  above,  that 
His  Honor  was  correct  in  holding  that  merjj^r 
had  taken  place  here,  and  that  in  conveymg 
the  land  in  question  to  F.  W.  Wagener  &  Co. 
she  conveyed  an  absolute  estate  free  from  the 
incumbrance  of  dower. 

As  to  the  question  of  estoppel.  His  Honor 
below  did  not  in  terms  express  himself  upon 
that  subject;  and  the  respondent  not  having 
8L.R.A. 


given  notice  that  he  would  claim  to  anpport 
the  decree  upon  that  ground,  it  is  not  properly 
before  us;  and  even  it  it  was,  it  would  \k  uo- 
necessary  to  consider  it,  as  the  decree  must  be 
afSrmed  upon  the  ground  already  stated.  It 
does  not  ne^  the  estoppel. 

It  is  the  Judgment  of  this  court  that  ihejudff- 
ment  of  the  Circuit  Court  he  affirmed.  Let  ttni 
be  certified  to  the  Probate  Court  for  Hampton 
County. 

McGowaiiy  J,: 

I  concur, 

Mclver,  J.,  concurring: 

I  concur  upon  the  ground  that  the  wanantj 
in  the  deed  to  Wagener  <&  Co.  operated,  by  vaj 
of  estoppel,  as  a  conveyance  of  the  subseqaeni- 
ly  vested  estate  of  dower,  upon  the  well  settled 
doctrine  that  where  one  conveys  an  estate, with 
warranty,  to  which,  at  the  time,  he  has  no  title, 
or  a  defective  title,  and  subsequently  acquires 
a  good  and  complete  title,  such  title  passes  to 
the  grantee  through  the  estoppel  raised  by  the 
warranty.  Wingo  v.  Parker,  19  8.  C.  18,  and 
cases  there  cited. 

In  the  case  of  Toum^end  v.  Brown,  16  S.  C. 
91,  cited  by  appellant,  the  deed  contained  no 
clause  of  warranty,  but  was  a  simple  quitclaim 
deed;  and  hence  that  case  is  not  applicable. 

It  does  not  seem  to  me  that  we  are  precluded 
from  considering  this  question  by  reason  of  the 
omission  of  counsel  for  respondents  to  gire 
notice  as  required  by  the  proper  practice,  that 
he  would  endeavor  to  sustain  uie  judgment 
below  on  this  ground;  for  this  question  was 
distinctly  made  in  the  appeal  from  the  decree 
of  the  Judge  of  Probate;  and  therefore  it  is  one 
of  the  questions  ''fairly  arising  upon  the  rec- 
ord of  the  case,"  and  was  in  fact,  argued  by 
counsel  for  appellant. 
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WESTERN  UNION  TELEGRAPH  CO. 

The  MAYOR  etc.  OF  NEW  YORK,  Jacob 
EesAetaL,  Composing  Board  of  Electrical 
Control. 

(....F6d.Bep ) 

L  State  lagtobttian  eompeUlaareleotrle 
wirw  in  Ihe  streets  of  a  e^  to  be 
pUeed  under  tbe  enrlkceof  thestreete* 

although  such  streets,  being'  letter  carrier  routes, 
are  all  post  roads.  Is  an  exercise  of  police  power, 
and  Is  not  an  unlawful  attempt  to  regulate  com- 
merce or  an  inyaslon  of  the  rights  of  a  telegraph 
company  as  a  business  agency  of  the  general  gov- 
ernment under  the  Act  of  Congress  of  July  24, 
18m  (U.  8.  Rev.  Stat  title  65),  to  operate  its  lines 
on  '"any  post  road  of  the  United  States.*^ 

2-  TbeprlTileipeof  atele^raphSeompaayt 
wMA  to  a  twminese  agency  of  the  gen- 
eral ^vemmentt  to  maintain  its  Wires 
along  the  stmotore  of  an  elevated 
raUroad  in  the  streets  of  a  city,  such  railroad 
being  an  independent  post  road  of  the  United 
States,  cannot  he  destroyed  by  state  legislation. 

^  A  statute  eonllrmlng  aeontract  between 
oommissioners  for  placing  electric  wires  under 
ground,  and  a  subway  company,  to  lay  subways 
for  such  wires  Is  none  the  less  an  exercise  of  po- 
lice power  because  it  gives  to  such  company 
special  privileges  but  no  exclusive  privileges  or 
franchises. 

^  So  long  as  public  oflleers  confine  them- 
•elTes  to  snch  duties  as  are  confided  to 
them  by  law,  the  court  will  not  interfere  to  see 
whether  they  are  acting  wisely  or  Judiciously. 

X  April  12,  1880.) 

Urr  in  equity  to  eDJoin  the  municipal  au- 
thorities of  the  City  of  New  York  from  inter- 
fering with  plaintiff's  telegraph  wires  and  from 
compelling  them  to  be  put  underground,  lii- 
junction  granted  €U  to  part  only  of  tfie  ioim. 

The  case  is  fully  stated  in  the  opinion. 

Messrs.  John  F.  Dillon,  Wager 
Swayne,  George  H.  Fearons  and  Rush 
Taggart,  for  complainant: 

The  court  has  full  jurisdiction  to  entertain 
this  bill  and  to  grant  full  relief. 

Jf.  0.  M.  £  T.  R,  Go,  V.  Miss,  102  U.  S. 
185. 139  (26  L.  ed.  96,  97);  Southern  Pat,  E. 
y.  Cal,  118  U.  8.  109,  112  (80  L.  ed.  108,  104). 

The  complainant  has  acquired  and  now  holds 
TCsted  property  rights  in  the  streets  of  the  City 
of  New  York. 

Telegraph  poles  set  in  the  ground,  and  the 
wires  and  insulators  attached  thereto,  are  real 
property;  they  become  appurtenant  to  and  form 
a  part  of  the  realty,  ana  are  to  be  treated  as 
such  by  the  court. 

Am,  U.  Teleg,  Co,  v,  Middletown,  80  N.  Y. 
408;  N,  T,  0.  i  W.  R,  Co,  v.  W.  U,  Teleg.  Co, 
36  Hud,  205. 

Bailway  companies,  telegraph  companies, 
electric  hght  companies  and  all  other  compa- 
nies formed  under  the  laws  giving  the  Legisla- 
ture a  right  of  alteration  and  repeal  of  their 
charters,  acquiring  property  under  such  legisla- 
tion may  have  their  property  rights  regiuated 
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by  subsequent  legislation;  but  these  reflations 
are  always  subject  to  the  same  constitutional 
restrictions  and  limitations  that  apply  to  the 
property  of  private  individuals. 

Wood,  Railway  Law,  p.  2;  Burlington  d 
M,  R,  R.  Co,  V.  Spearman,  12  Iowa,  112;  Grand 
Rapids,  N,  4b  L,  S.  R,  Co.  v.  Grand  Rapids  db 
1.  R.  Co,  35  Mich.  265;  People  v.  (/Brien,  111 
N.  Y.  41;  East  St.  Louis  C,  R.  Co,  v.  Bast  St. 
Louis  U,  R.  Co,  108  111.  265;  Phila,  db  G,  F, 
Pass,  R.  Co*s  App.  102  Pa.  123;  Central  Bridge 
Corp.  V.  Lowell,  4  Gray,  474. 

The  effect  of  the  legislation  sought  to  be 
enforced  by  the  defendants  as  a^inst  the  com- 
plainant is  to  compel  the  complainant  to  relin- 
quish its  easements  in  the  streets  of  the  City 
of  New  York  without  any  compensation  there- 
for, and  is  invalid. 

See  Leloup  v.  Port  of  Mobile,  127  U.  8.  640 
(82  L.  ed.  811):  Cooley,  Const.  Lim.  4th  ed. 
719.  See  also  Tiedeman,  Police  Power,  §  191; 
la.  Cent.  R.  Co.  v.  Bhotnington,  76  lU.  447; 
People  Y.  Jackson  d  M.  PI,  Road  Co,  9  Mich. 
807;  Com.  v.  Essex  Go.  18  Gray,  289;  Washing- 
ton Bridge  Co.  v.  State,  18  Conn.  58. 

This  relinquishment  is  not  on  behalf  of  the 
public,  but  is  for  the  benefit  of  the  Con8olida^ 
ed  Electrical  &  Subway  Company,  which  is  a 
mere  private  corporation. 

See  LakeS^iore  d  M,  S.  R.  Co.  v.  Chicago  db 
W.  L  R.  Co.  97  111.  522. 

It  is  such  legislation  as  creates  a  monopoly, 
or  grants  an  exclusive  privilege  or  franchise 
by  a  local  Act,  and  is  therefore  unconstitu- 
tional and  void. 

See  opinions  of  Judge  Allen,  in  People  v. 
Squire,  1 N.  Y.  8.  R.  634;  and  Judge  Freedman, 
in  N,  T.  Electric  Lines  Company  v.  Crimmins, 
MS.  Op.  N.  Y.  Sup.  Ct.  Sp.  Term,  Nov.  4, 
1886. 

The  court  will  look  to  the  practical  effect  of 
the  contract  and  leirislation. 

Astor  V.  N.  T.  Arcade  R.  Co.  22  N.  Y.  8.  R. 
1.  See  Johnston  v.  Spicer,  9  Cent.  Rep.  566, 
107  N.  Y.  187. 

The  police  power  can  never  justify  the  trans- 
fer of  private  property  to  a  stranger  without 
the  owner's  consent;  and  the  power  claimed 
by  the  board  of  electrical  control  under  this 
statute  is  nothing  short  of  a  power  to  trans- 
fer the  earnings  and  property  rights  of  the 
complainant  to  the  subway  company  without 
the  complainant's  consent. 

See  Langdon  v.  Mayor  of  N.  T.  98  N.  Y. 
129,  151;  Re  Deenng,  98  N.  Y.  861;  Re  Jacobs, 
98  N.  Y.  98;  N.  0.  Gaslight  Co.  v.  La.  Light 
db  H.  Co.  115  U.  S.  650,  662  (29  L.  ed.  516, 
521). 

The  effect  of  the  acceptance  of  the  provisions 
of  the  Act  of  1866  was  to  make  the  complain- 
ant an  agent  of  the  United  States,  in  respect  to 
the  transmission  of  government  messages  of 
all  sorts;  and  also  it  Is  an  instrumentality  of 
interstate  commerce.  Under  this  twofold  as- 
pect it  is  entitled  to  certain  rights  as  against  the 
operation  of  even  the  police  power  of  the 
States. 

See  W.  U.  Teleg.  Co.  v.  Texas,  105  U.  8.  460 
(26  L.  ed.  1067):  W.  U.  Tei.eg.  Co.  v.  Atty 
Gen.  of  Mass.  125  U.  S.  530(81  L.  ed.  790). 
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Mewrs.  Piatt  is  Bowers,  Henry  R. 
Beekman»  and  David  J.  Dean,  for  de- 

feDdants: 

Every  federal  decision  giving  effect  to  tbe 
rights  of  telegraph  companies  under  tbe  Aqt  of 
1^  or  under  the  provisions  of  the  Constitu- 
tion as  to  commerce  has  carefully  protected 
the  rights  of  the  States  in  their  ownership  of 
property  and  their  power  to  make  their  own 
police  regulations. 

See  Penmeola  TeUg,  Co.  v.  W.  U.  Teleg,  Co. 
96  U.  S.  1  (24  L.  ed.  708);  W.  V.  Teleg.  Co.  v. 
Texas,  106  U.  S.  460  (26  L,  ed.  1067);  W.  U. 
TOeg.  Co.  v.  AUy-Qen.  of  Mass.  125  U.  S.  580 
(81  L.  ed.  790);  Ratterman  v.  W.  U.  Teleg  Co. 
127  U.  S.  411  (82  L.  ed.  229);  Leloup  v.  Fort 
of  Mobile,  127  U.  S.  640  (32  L.  ed.  811). 

The  Acts  of  the  Legislature  of  the  State  of 
New  York,  chap.  499  of  the  Laws  of  1885  and 
chap.  716  of  the  Laws  of  1887,  are  reasonable 
police  regulations. 

Kidd  V.  Pearson,  128  U.  S.  1  (82  L.  ed.  846). 
2  Inters.  Com.  Rep.  282;  U.  8.  v.  Deioitt,  76 
U.  S.  9  Wall.  41  (19  L.  ed.  698);  Slaughter 
Souse  Cases,  88  U.  8.  16  Wall.  62  (21  L.  ed. 
404). 

It  is  the  established  law  of  the  land  that  the 
police  power  regulations  which  do  not  inter- 
fere with  the  exercise  of  the  control  of  Con- 
gress over  foreign  and  domestic  commerce  ap- 
pertains to  the  States  and  will  be  enforced  and 
sustained  in  the  federal  court. 

G%l)bons  V.  Ogden,  22  U.  S.  9  Wheat.  208  (6 
L.  ed,  28);  N.  T.  City  v.  Miln,  86  U.  S.  11 
Pet,  102, 189  (9  L.  ed.  648).  See?/:  8.  v.  Oruih- 
shank,  92  U.  S.  642  (28  L.  ed.  588);  Presser  v. 
lU.  116  U.  S.  266  (29  L.  ed.  619);  Mugler  v. 
Kan.  128  U.  S.  628  (81  L.  ed.  205). 

For  definitions  of  the  police  power — 

See  Tiedeman,  Police  ^ower,  p.  1.  See  also 
Thorpe  V.  Rutland  dt  B.  B.  Go.  27  Vt.  140; 
Cooley,  Const.  Lim.  572;  State  v.  Noyes,  47 
Maine,  189. 

The  deposit  in  Congress  of  the  power  to  reg- 
ulate foreign  commerce  and  commerce  among 
the  States  was  not  a  surrender  of  that  which 
may  properly  be  denominated  police  powers. 

Hannibal  A  St.  J.  B.  Co.  v.  Husen,  95  U.  S. 
470  (24  L.  ed.  529);  Patterson  v.  Ky.  97  U. 
8.  501  (24  L.  ed.  1115;  WeN>er  v.  Va.  108  U.  S. 
844  (26  L.  ed.  565);  Thomson  v.  Union  Pae.  B. 
Go.  76  U.  S.  9  Wall.  679  (19  L.  ed.  792);  FXrst 
Nat.  Bank  v.  Ky.  76  U.  S.  9  Wall.  862  (19  L. 
ed.  708);  Union  Pae.  B.  Go.  v.  Peniston,  85  U. 
S.  18  Wall.  5  (21  L.  ed.  787). 

For  examples  of  cases  analogous  and  sim- 
ilar to  the  present  police  regulation,  see — 

6  Op.  Atty-Gten.  554;  U.  8.  v.  Hart,  1  Pet. 
C.  C.  390;  Mutual  U.  Teleg,  Co.  v.  Chicago,  16 
Fed.  Rep.  809;  Atchison,  T.  d  8.  F.  B.  Go.  v. 
Shqft,  83  Kan.  521,  19  Am,  &  Eng.  R.  Cas. 
529;  Clark  v.  Boston  d  M.  B.  Co.  (N.  H.)  5 
New  Eng.  Rep.  48,  81  Am.  <&  Eng.  R.  Cas. 
548;  Smith  v.  Boston  db  M.  B.  Go.  68  N.  H.  25; 
Munny.lll.  94 U.  8.  118  (24 L.  ed.  77);  License 
Cases,  46  U.  S.  5  How.  688  (12  L.  ed.  256). 

A  State  has  a  right,  as  a  measure  of  police 
protection,  to  require  the  discontinuance  of 
any  manufacture  or  traffic. 

Boston  Beer  Go.  v.  Mass.  97  U.  S.  25  (24  L. 
ed.  989);  Minneapolis  d  St.  L.  B.  Co.  v.  Beck- 
with,  129  U.  8. 26  (32  L.  ed.  585) ;  Heu>ett  v.  West- 
em  Union  Teleg.  Co.  4  Mackey,  487. 
8  L.  R.  A. 


The  complainant  has  acquired  no  vested 
rights  in  the  streets  of  the  City  of  New  York. 

In  the  first  place,  there  is  no  proof  in  the 
case  that  any  of  its  poles  have  stood  for  twen- 
ty years;  in  the  next  place,  they  are  thsre  by 
mere  license,  being  placed  in  the  streets  under 
no  claim  of  right  or  title,  but  in  pursuance  of 
the  privileges  conferred  by  the  Act  of  1848. 

See  St.  Vincent  Female  Orphan  Afiflum  v. 
Troy,  76  N.  Y.  108;  Flora  v.  Carbean,  88  N. 
Y.  Ill;  Wiseman  v.  Lucksinger,  84  N.  Y.  81; 
White  V.  Spencer,  14  N.  Y.  247;  Burbankj. 
Fay,  66  K  Y.  67;  Blanehard  v.  W.  U.  TeUg. 
Co.  60  N.  Y.  510. 

There  can  be  no  ownership  of  property  in 
this  State  that  is  not  subject  to  police  regiils- 
tion. 

People  V.  Squire.  10  Cent.  Rep.  487. 107  N. 
Y.  698,  604-606;  Mugler  v.  Ean.  128  U.  S.  664 
(81  L.  ed.  211). 

The  Acte  of  the  Legislature  of  the  Sute  of 
New  York  in  question  have  been  considered 
by  the  courts  of  this  State  and  held  constito- 
tional. 

People  V.  Squire,  10  Cent  Rep.  487, 107  N. 
Y.  598;  Brown  v.  N.  T.  63  N.  Y.  244. 

Wallace,  J.,  delivered  the  following  opin- 
ion: 

This  case  presents  the  general  question 
whether  certain  acts  of  the  municipal  authori- 
ties of  the  City  of  New  York,  respecting  mat- 
ters of  grave  local  concern,  done  or  about  to 
be  done  pursuant  to  powers  devolved  upon 
them  by  the  Legislature  of  the  State,  are  such 
an  invasion  of  the  paramount  authority  of  tbe 
National  Government  as  to  render  Chem  un- 
warranted. 

The  mere  statement  of  this  proposition  shows 
that  the  complainant  has  properly  invoked  tbe 
jurisdiction  of  this  court,  and  has  a  ri^t  to 
rely  upon  its  interposition  by  injunction  if  the 
acts  of  the  defenciants  are  thus  unwarranted, 
are  injurious  to  the  complainant,  and  are  of  ft 
nature  remediable  by  courts  of  equity. 

Telegraph  companies  that  have  accepted  the 
restrictions  and  obligations  of  the  law  of  Con- 
gress of  July  24, 18^  (title65,  U.  8.  Rev.  Stat.) 
become  as  to  government  business  agencies  of 
the  general  government,  and  are  given  tbe 
privilege  to  "construct,  maintain  and  operate* 
lines  of  telegraph  over  and  along  any  post  road 
of  the  United  States,  but  not  so  as  to  interfere 
with  "the  ordinary  travel"  on  such  roads. 

All  the  streets  of  the  City  of  New  York  tie 
post  roads,  because  they  are  letter-carrier 
routes,  and  all  railroads  are  post  roads.  Rev. 
Stat.  §  8964. 

The  complainant  accepted  the  provisions  of 
this  law  of  Congress  in  1867. 

A  telegraph  company  occupies  tbe  same  re- 
lation to  commerce  as  a  carrier  of  messages  thti 
a  railroad  company  does  as  a  carrier  of  goods. 
Both  companies  are  instruments  of  commeroe, 
and  their  business  is  commerce  itself.  Tele- 
graph conipanies  are  subject  to  the  regulating 
power  of  Congress  in  respect  to  their  foreign 
and  interstate  commerce,  and  this  power  r^ 
sides  exclusively  in  Congress. 

The  complainant  has  long  been  engaged  in 
interstate  and  foreign  commerce.  In  the  coune- 
of  its  oi>erations  the  complainant  has  lawfully 
erected  its  poles  and  strung  its  wires  m  and 
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aloDg  many  of  the  streets  of  New  York  City, 
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which,  as  has  been  stated,  are  post  roads  of  tbe 
UDited  States;  and  it  has  also  put  up  and  now 
maintains  oyer  and  along  other  streets  a  num- 
ber of  wires  upon  the  structures  of  the  Man- 
hattan Railway  Company,  an  elevated  railway 
of  the  dty,  also  a  post  road,  pursuant  to  a  lease 
from  the  railway  company. 

The  defendants,  assuming  to  proceed  by  the 
sanction  and  mandate  of  certain  Acts  of  the 
State  Legislature,  have  compelled  the  com- 
plainant to  remove  its  poles  and  wires  from 
some  of  the  streets,  and  have  notified  it  to  re- 
move them  from  other  streets,  and  to  remove 
its  wires  from  the  structures  of  the  elevated 
railway;  and  they  propose,  if  the  complainant 
fails  to  comply  with  these  requirements,  to  re- 
move the  poles  and  wires  themselves. 

Under  these  circumstances,  the  complainant 
asks  this  court  to  examine  tbe  authority  under 
which  this  destruction  of  its  property  is  threat- 
ened, and  determine  whether  there  is  any  jus- 
tification in  law  for  acts  which  apparently  in- 
Tadc  its  privilege  to  maintain  and  operate  its 
lines  upon  the  post  roads  of  the  United  States, 
interfere  with  its  operations  as  a  government 
aj^t,  and  interrupt  and  impede  the  discbarge 
of  its  functions  as  an  instrument  of  interstate 
and  foreign  commerce. 

It  is  not  open  to  discussion  that  the  com- 
plainant is  protected  by  the  national  authority 
against  any  encroachment  under  state  author- 
i^  upon  the  rights  and  immunities  expressly 
panted  to  it  by  the  Act  of  Congress,  or  which 
It  enjoys  in  its  dual  capacity  as  an  agent  of  tbe 
general  government  and  an  instrument  of  in- 
terstate and  foreign  commerce.    < 

Speaking  of  the  privilege  conferred  upon 
telegraph  companies  by  the  Act  of  Congress, 
the  Supreme  Court  of  the  United  States  in  Pen- 
ueotaTeUffraph  Company  v.  Wentem  UnianTele- 
gravA  Company,  96  U.  8.  1,  11  [24  L.  ed.  708, 
THj.tisedtbis  lan^age:  "It  gives  no  foreign 
corporation  the  ri^t  to  enter  upon  private  prop- 
erty without  the  consent  of  the  owner  and  erect 
necessary  structures  for  its  business;  but  it  does 
provide  that  whenever  the  consent  of  the  owner 
IS  obtained  no  state  legislation  shall  prevent 
the  occupation  of  post  roads  for  telegraph  pur- 
poses by  such  corporations  as  are  willing  to 
avafl  themselves  of  its  privileges." 

Indeed,  the  language  of  one  of  the  very  latest 
opinions  of  that  court  upon  the  question  of  tbe 
power  of  the  State  to  interfere  with  the  right 
of  a  tel^raph  company  to  maintain  and  operate 
its  lines  along  a  pwt  road  applies  to  the  specific 
facts  of  this  case,  and,  if  hterally  interpreted, 
would  control  the  present  decision.  The  ques- 
tion before  the  court  was  as  to  tbe  power  of  a 
State  to  tax  the  real  and  personal  property, 
within  the  State,  of  a  telegraph  company  which 
had  accepted  the  provisions  of  the  Act  of  Con- 
gress; but  the  court,  while  holding  that  the 
privilege  granted  did  not  exempt  tbe  telegraph 
company  from  such  taxation,  said: 

"While  the  State  could  not  interfere  by  any 
specific  statute  to  prevent  a  corporation  from 
placing  its  lines  along  a  post  road,  or  stop  the 
use  of  them  after  they  were  placed  there,  nev- 
ertheless, the  company  receiving  the  benefit  of 
tbe  laws  of  the  State  for  the  protection  of  its 
property  and  its  rights  is  liable  to  be  taxed  up- 
on Its  real  or  personal  property  as  any  other 
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person  would  be."  W.  U,  Teleg.  Co.  v.  Atty- 
Gen.  of  Mom.  126  U.  S.  580,  548  [81 L.  ed,  790. 
7981. 

Cfonceming  the  immunity  of  the  complainant 
as  an  a^nt  of  the  general  government  for  tbe 
transaction  of  government  business  from  an 
unwarranted  interference  through  state  legis- 
lation with  its  operations,  the  doctrine  first 
enunciated  in  MeVuUoeJi  v.  Maryland,  17  U.  S. 
4  Wheat.  816  [4  L.  ed.  579],  and  reiterated  in 
subsequent  adjudications  whenever  the  ques- 
tion has  arisen,  is  familiar  that  the  States  have 
no  power  by  taxation  or  otherwise  to  retard, 
impede,  burden  or  in  any  manner  control  the 
agencies  of  the  Federal  Government,  and  they 
are  exempted  from  the  effect  of  state  legisla- 
tion, so  far  as  that  legislation  may  intmere 
with  or  impair  their  emciency  in  performing 
the  functions  by  which  they  are  a^gned  to 
serve  the  i^vemment. 

Respecting  the  position  of  tbe  complainant 
as  an  instrument  of  interstate  and  foreign  com- 
merce, it  suffices  to  quote  the  language  of  the 
supreme  court  in  one  of  the  more  recent  cases 
in  which  the  question  was  considered: 

"Notwithstanding  what  is  there  said  (in  pre- 
vious judgments)  this  court  holds  now,  and 
has  never  consciously  held  otherwise,  that  a 
statute  of  the  State  intended  to  regulate,  or  to 
tax, or  to  impose  any  other  restriction  upon,  the 
transmission  of  persons  or  property  or  telegraph 
messages  from  one  State  to  another,  is  not  with- 
in that  class  of  legislation  which  the  States  may 
enact  in  the  absence  of  legislation  by  Congress; 
and  that  such  statutes  are  void,  even  as  to  that 
part  of  such  transmission  which  may  be  within 
the  State."  Wabash,  St.  L.  d  P.  JR.  Co.  y.IU. 
118  U.  S.  557  [80  L.  ed.  2441. 

Nevertheless,  persons  and  corporations  en- 
joying grants  and  privileges  from  the  United 
States,  exercising  federal  agencies  and  engaged 
in  interstate  commerce,  are  not  beyond  the 
operation  of  the  laws  of  the  State  in  which  they 
reside  or  carry  on  their  business;  and  it  is  only 
when  these  laws  incapacitate  or  unreasonably 
impede  them  in  tbe  exercise  of  ,tbeir  federal 
privileges  or  duties,  and  transcend  the  powers 
which  each  State  possesses  over  its  purely  do- 
mestic affairs,  whether  of  police  or  internal 
commerce,  that  they  invade  the  national  juris- 
diction. 

This  doctrine  is  well  expressed  in  the  words 
of  tbe  supreme  court  in  Patterson  v.  Kentudcy, 
97  U.  S.  601,  504  [24  L.  ed.  1115,*1116],  as  fol- 
lows: 

"By  the  settled  doctrines  of  this  court  the 
police  power  extends  at  least  to  the  protection 
of  tbe  lives,  the  health  and  the  property  of  the 
community  against  the  injurious  exercise  by 
any  citizen  of  his  own  rights.  State  legisla- 
tion, strictly  and  legitimately  for  police  pur- 
poses, does  not  in  the  sense  of  the  Constitution, 
necessarily  intrench  upon  any  authority  which 
has  been  confided,  expressly  or  by  implication, 
to  the  National  Gk)vemment." 

The  statutes  which  the  defendants  are  pro- 
ceeding to  enforce  unquestionably  belong  in 
the  cate^ry  of  police  regulations,  the  power 
to  establish  which  has  been  left  to  the  individ- 
ual estates.  But  statutes  of  this  class  may 
sometimes  trench  upon  the  federal  jurisdic- 
tion; and  when  their  provisions  extend  beyond 
a  just  regulation  of  rights  for  the  public  good 
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and  unreasoDably  abridge  or  burden  tbe  privi- 
leges which  the  national  authority  conserves 
they  cease  to  be  operative.  The  State,  when 
providing  by  legislation  for  the  protection  of 
tbe  public  health,  the  public  morals,  or  the 
public  safety,  is  subject  to  the  paramount  au- 
thority of  the  Constitution  of  the  United  States, 
and  may  not  violate  rights  secured  or  guaran- 
teed by  that  instrument,  or  interfere  with  the 
execution  of  the  powers  confided  to  the  gen- 
eral government  Jiugler  v.  Kan.  123  U.  8. 
628.  668  [81  L.  ed.  205.  211]. 

In  Morgan's  Steamship  Co,y,  Louisiana  Board 
of  Health,  118  U.  S.  462  [20  L.  ed.  241],  thesu- 

Sreme  court  says:  "In  ail  cases  of  this  kind  it 
as  been  repeatedly  held  that  when  a  question  is 
raised  whether  the  state  statute  is  a  just  exercise 
of  state  power,  or  is  intended  by  roundabout 
means  to  invade  the  domain  of  federal  author- 
ity, this  court  wilJ  look  into  the  operation  and 
effect  of  the  statute  to  discern  its  purpose." 
And  again  the  court  says  (page  464): 

"For  while  it  may  be  a  police  power  in-  the 
sense  that  all  provisions  for  the  health,  comfort 
and  security  of  the  citizens  are  police  regula- 
tions, and  an  exercise  of  the  police  power,  it 
has  been  said  more  than  once  in  this  court  tJsat 
where  such  powers  are  so  exercised  as  to  conje 
within  the  domain  of  federal  authority,  as  de- 
fined by  the  Constitution,  the  latter  must  pre- 
vail." 

Applying  these  principles,  it  is  now  to  be 
considered  whether  the  statutes  in  question  or 
the  acts  of  the  defendants  under  them  can  be 
defended  under  the  state  power  of  police  regu- 
lation, or  whether  what  is  proposed  to  be  done 
exceeds  in  any  respect  the  boundaries  of  legiti- 
mate regulation  and  encroaches  upon  the  rights 
of  the  complainant  founded  upon  the  law  of 
Congiess  or  incidental  to  the  nature  of  its  com- 
merce. 

By  chapter  584  of  the  Laws  of  1884  it  was 
enacted  in  effect  that  all  electric  wires  and 
cables  in  any  city  having  a  population  of  500,- 
000  or  over  should  be  placed  under  the  surface 
of  the  streets,  and  the  persons  controlling  the 
same  should,  oy  a  specified  date,  have  the  same 
removed  from  the  surface;  and  the  local  gov- 
ernments of  such  cities  were  authorized  to  re- 
move such  wires  and  cables  wherever  found 
above  ground  in  case  the  owner  failed  to  com- 
ply with  the  provisions  of  the  Act. 

By  chapter  489  of  the  Laws  of  1885  a  board 
of  commissioners  of  electrical  subways  was 
created  for  such  cities,  and  charged  with  the 
duty  of  enforcing  the  provisions  of  the  previ- 
ous Act;  and  power  was  conferred  upon  them 
to  devise  and  make  ready  a  general  plan  of 
imderground  conduits,  and  to  compel  all  com- 
panies operating  electric  wires  to  use  the  sub- 
ways so  prepared.  They  were  also  empowered 
to  allow  the  wires  to  remain  above  ground 
when  compatible  with  the  public  interest. 

In  April,  1887,  the  Commissioners  for  the 
City  of  New  York  entered  into  a  contract  with 
the  Consolidated  Telegraph  &  Electric  Subway 
Company  to  lay  subways  in  tbe  City  of  New 
York  for  use  of  all  the  electrical  companies 
when  furnished  with  plans  and  specifications 
therefor  by  the  commissioners.  This  contract 
authorized  the  subway  company  to  charjje  a 
rental  for  the  use  of  the  subways,  and  contamed 
provisions  reserving  such  control  in  the  com- 
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missioners  over  them  as  were  calculated  to  se- 
cure to  all  companies  desiring  to  use  thrai 
reasonable  facilities  and  protectioo.  It  con- 
tained a  provision  by  which  ali  companies  oc- 
cupying space  m  the  subways  were  to  own 
their  own  conductors  and  have  the  full  mao- 
agement  and  control  thereof,  subject  lo  tbe 
rights  of  all  other  occupants  and  to  sudi  rea- 
sonable rules  and  regulations  as  should  be  made 
by  the  commissioners.  It  also  contained  a 
stipulation  that  the  commissioners  would  use  all 
lawful  means  to  compel  all  companies  to  [daoe 
their  conductors  in  the  subways  and  pay  a  fair 
rental  for  the  use. 

By  chapter  716  of  the  Laws  of  1887  the  Legi^ 
lature  ratified  and  confirmed  the  contract  made 
between  the  commissioners  and  the  subway 
corporation,  and  the  Act  provided  that  if  at 
any  time  the  agreement  should  be  found  in- 
operative or  ineffectual  for  the  acoomplishmeDl 
of  its  just  purposes  tbe  commissioners  were 
empowered  to  make  such  new  <h*  different  con- 
tracts with  the  same  or  otlier  parties  as  might 
be  reasonably  necessary. 

The  Act  also  contained  a  provision  authoriz- 
ing an  application  to  be  made  to  thecooits 
for  a  maudamus  whenever  it  appears  that  the 
subway  corporation  or  the  commissioners  have 
failed  to  furnish  just  and  equal  facilities  to  any 
company  operating  electrical  conductors  npoii 
just  and  reasonable  terms.  By  sections  3  and 
4  it  declared  as  follows: 

"  Section  8.  Whenever,  in  tbe  opinion  of  the 
board  hereinbefore  constituted,  in  any  street  or 
locality  of  said  city  a  sufficient  construction  of 
conduits  or  subways  underground  shall  be  made 
ready  under  the  provisions  of  this  Act,  reference 
being  had  to  the  general  direction  and  vidnitjof 
the  electrical  conductors  then  in  use  ovcrhwl, 
the  said  board  shall  notify  the  owners  or  oper- 
ators of  the  electrical  conductors  above  ground 
in  such  street  or  locality  to  make  sucn  elec- 
trical connections  in  said  street,  or  thwogfa 
other  streets,  localities  or  parts  of  the  city, 
with  such  underground  conduits  or  subways,  so 
specified,  as  shall  be  determined  by  the  said 
board,  and  to  remove  poles,  wires  or  other  elec- 
trical conductors  above  ground,  and  their  sup- 
porting fixtures  or  other  devices,  trom  said 
street  and  locality  within  ninety  days  after  no- 
tice to  such  effect  shall  be  given.  This  provis- 
ion is  made  a  police  regulation  in  and  for  the 
City  of  New  York;  and  in  case  the  several 
owners  or  operators  of  such  wires  and  the 
owners  of  such  poles,  fixtures  or  devices  shall 
not  cause  them  to  be  removed  from  such  street 
or  locality  as  required  by  such  notice,  it  shall 
be  the  duty  of  the  commissioner  of  public 
works  of  said  city  to  cause  the  same  to  be  re- 
moved forthwith  by  the  bureau  of  incum- 
brances, upon  the  written  order  of  the  mayor 
of  said  city  to  that  effect 

"  Section  4.  It  shall  be  unlawful,  after  the 
passage  of  this  Act,  for  any  corporation  or  in- 
dividual to  take  up  the  pavements  of  the  streets 
of  said  city  or  to  excavate  in  any  of  said  streets, 
for  the  purpose  of  layiug  underground  any 
electrical  conductors,  unless  a  permit,  in  writ- 
ing, therefor  shall  have  been  first  obtained 
from  the  said  board  or  its  predecessors;  and, 
except  with  such  permission,  no  electrical  con- 
ductors, poles  or  other  fixtures,  or  devices 
therefor,  nor  any  wires  shall  hereafter  he  con- 
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tiDQed,  constructed,  erected  or  maiDtained 
Strang  above  ground  in  any  part  of  said  city. 
Tbe  said  board  of  electrical  control  may  estab- 
lish, and  from  time  to  time  may  alter,  add  to 
or  amend  all  proper  and  necessary  rules,  regu- 
lations and  provisions  for  the  manner  of  use 
and  management  of  the  electrical  conductors, 
and  of  the  conduits  or  subways  therefor,  con- 
stmcted  or  contemplated  under  tbe  provis- 
ioDs  of  this  Act,  or  of  any  Act  herein  men- 
tioned. 

It  was  said  of  the  Acts  of  1884  and  1885  by 
the  court  of  appeals  {People  v.  Squire,  107  N. 
Y.  593, 10  Cent:  Rep.  487)  that  they  sprung 
oat  of  a  great  eyil,  which  in  recent  times  has 
fcrown  up  and  afflicted  large  cities  by  the  mul- 
tiplication of  riyal  and  competing  companies, 
organized  for  the  purposes  of  distributing  light, 
heat,  water,  the  transportation  of  freight  and 
paraengers,  and  facilitating  communication 
between  distant  points,  and  which  require  in 
their  enterprises  the  occupation  of  not  only  the 
sorface  and  air  above  the  streets,  but  indefinite 
space  under  ground.  This  evil  had  become  so 
great  that  every  large  cit^  was  covered  with  a 
network  of  cables  and  wires  attached  to  poles, 
houses,  building^  and  elevated  structures, 
bringing  danger,  inconvenience  and  annoyance 
to  tbe  public. 

The  necessity  for  a  remedy  for  these  public 
annoyances  had  long  been  felt,  and  it  finally 
calminated  In  the  enactment  of  the  several 
statutes  referred  to.  These  statutes  were  ob- 
viously intended  to  restrain  and  control,  as  far 
as  practicable,  the  evils  alluded  to,  by  requir- 
ing aU  such  wires  to  be  placed  under  ground 
in  such  cities,  and  be  subject  to  the  control 
and  supervision  of  local  officers  who  could 
'  reconcile  and  harmonize  the  claims  of  con- 
flicting companies  and  obviate  in  some  degree 
the  evils  which  had  grown  to  be  almost  If  not 
quite  mtolerable  to  tbe  public. 

TbI  Act  of  1887,  b^  validating  the  contract 
between  the  commissioners  and  subway  com- 
pany, in  effect  incorporated  the  terms  of  that 
contract  into  its  provisions.  But  the  statute  is 
none  the  less  an  exercise  of  the  police  power, 
and  within  the  oompetencj  of  the  Legislatuie, 
because  of  the  special  pnvileges  given  to  the 
subway  company. 

It  has  been  urged  that  in  effect  this  statute 
confiscates  property  rights  of  the  complainant 
and  other  companies  owning  electric  wires,  by 
depriving  them  of  their  easements  for  the  ben- 
efit of  the  subway  company,  and,  therefore, 
cannot  be  sustained  as  an  exercise  of  police 
pow«.  But  in  the  Skmghter  Hmue  Cases,  88 
U.  8.  16  Wall.  36  [21  L.  ed.  894],  the  supreme 
court  upheld  a  statute  far  more  obnoxious  to 
these  objections  than  the  present  Act.  In  that 
case  the  statute  under  consideration  was  one 
passed  by  the  Leglshiture  of  Louisiana  grant- 
ing to  a  corporation  created  by  it  the  exclu- 
sive ri^ht  for  twenty-five  years  to  have  and 
mamtain  slaughter  houses,  landings  and  yards 
for  inclosing  cattle  intended  for  sale  or  slaufHi- 
ter  within  certain  parishes  of  that  State,  in- 
cluding the  City  of  New  Orleans,  prohibiting 
all  other  persons  from  building,  keeping  or 
having  slaughter  houses,  landings  or  yards  for 
rattle  intended  for  sale  or  slaughter,  requiring 
that  all  cattle  intended  for  sale  or  slaughter 
should  be  brought  to  the  yards  and  slaughter 
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houses  of  the  corporation,  and  authorizing  the 
corporation  to  exact  certain  fees  for  each  animal 
slaughtered.  This  Act  was  sustained  as  a  po- 
lice regulation  by  the  court. 

It  has  also  been  objected  to  tbe  Act  of  1887, 
that  it  contravenes  section  16  of  article  III. 
of  the  State  Constitution,  prohibiting  the  Leg- 
islature from  passing  any  local  bill  granting 
to  any  corporation  any  exclusive  privilege, 
immunity  or  franchise.  Without  intending  to 
intimate  that  such  a  question  is  properly  to  be 
considered  by  this  court  in  the  present  case,  it 
is  proper  to  say  that  the  objection  seems  to  be 
without  substance. 

There  is  nothing  in  the  contract  with  the 
subway  company  which  precludes  the  com- 
missioners from  building  subways,  or  enter- 
ing into  contracts  with  other  companies  for 
binlding  them,  similar  to  the  one  made  with 
the  subway  company.  The  contract  only  ex- 
tends to  such  subways  as  the  commissioners 
shall  direct  the  subway  company  to  build;  and 
it  provides  in  express  terms  that  nothing  in  it 
shall  be  construed  as  granting  to  the  subway 
company  any  exclusive  privileges  or  franchise. 

The  question,  then,  is  whether  or  not  these, 
statutes  unreasonably  abridge  or  burden  priv- 
ileges and  immunities  which  the  complainant 
derives  from  the  general  government.  In  what- 
ever language  a  statute  may  be  framed,  its  ptir- 
pose  must  be  determined  by  its  natural  and 
reasonable  effect;  and  these  statutes  are  to  be 
judged  by  the  extent  of  tbe  powers  which  they 
confer,  and  treated  as  police  regulations  only 
to  the  extent  to  which  their  operations  can  be 
justified  by  the  police  power  or  the  State.  Un- 
doubtedly in  carrying  them  into  effect  the 
complainant  will  be  subjected  to  great  expense, 
the  temporary  interr^jption  of  its  business,  and 
possibly  to  permanent  inconvenience  and  loss 
in  conducting  its  business.  But,  after  all,  the 
question  is  merely  one  of  the  reasonableness  of 
the  regulation,  and  whether  the  losses  and  in- 
conveniences to  which  the  complainants  may 
be  subjected  are  not  such  as  may  justly  be  ex- 
acted of  every  citizen  or  property  owner  for 
the  common  good. 

It  is  a  settled  principle,  "  ^wing  out  of 
the  nature  of  well  ordered  society,  that  every 
holder  of  property,  however  absolute  or  unquali- 
fied may  be  his  utle,  holds  it  under  the  implied 
liability  that  his  use  of  it  shall  not  be  injurious 
to  the  equal  enjovment  of  others  having  an 
equal  right  to  the  enjoyment  of  their  property, 
nor  injurious  to  the  righte  of  the  community." 
Cfom,  V.  Alger,  7  Cush.  58. 

This  liability  is  quite  irrespective  of  the 
source  or  character  of  his  title.  Thus,  the 
owner  of  a  patent  for  an  invention,  property 
which  is  created  and  onlv  exists  by  force  of  the 
statutes  of  the  United  States,  can  only  enjoy 
his  property  "subject  to  the  complete  and 
salutary  power,  with  which  the  States  have 
never  parted,  of  so  defining  and  reflating  the 
sale  and  use  of  property  within  their  respective 
limits  as  to  afford  protection  to  the  many 
against  the  injurious  conduct  of  the  few. ' 
Patterson  v.  Ky,  97  U.  S.  501  [24  L.  ed.  1115]. 

The  subordination  of  the  property  rights  of 
the  owner  to  the  lust  exercise  of  the  police 
power  of  tbe  State  is  as  complete  as  it  is  to  the 
taxing  power  of  the  State  which  requires  him 
to  contribute  his  proportion  of  the  Durden  of 
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taxation.  Indeed,  the  two  powers  of  regula- 
tion are  co-ordinate  and  coextensive,  and  the 
limitations  upon  one  may  well  be  ascertained 
by  the  limitations  upon  the  other. 

As  is  said  by  the  court  in  Kidd  v.  Pearson, 
128  U.  8.  1  [82  L.  ed.  846],  2  Inters.  Com.  Rep. 
282:  **  The  police  power  of  the  State  is  as  broad 
and  |)lenary  as  is  the  taxing  power;  and  property 
within  the  State  is  subject  to  the  operation  of 
the  former  so  long  as  it  is  within  the  regulat- 
ing restrictions  of  the  latter." 

And  in  a  very  recent  adjudication  it  has  been 
stated  that  the  property  within  the  State,  of  a 
telegraph  compiEmy,  privileged  under  the  law 
of  Congress  to  maintain  and  operate  its  lines 
over  the  post  roads  of  the  United  States,  is  sub- 
ject to  the  exercise  of  these  two  powers. 

In  Western  Union  Telegraph  Company  v. 
Attp-Oen.  of  Mass.  126  U.  S.  548  ["81 L.  ed.  798], 
the  court  says:  **  It  never  could  nave  been  in- 
tended by  the  Congress  of  the  United  States,  in 
conferring  upon  a  corporation  of  one  State  the 
authority  to  enter  the  territory  of  any  other 
State  and  erect  its  poles  and  lines  therein,  to 
establish  the  proposition  that  such  a  company 
owed  no  obedience  to  the  laws  of  the  State  to 
which  it  thus  entered,  and  was  under  no  obli- 
gation to  pay  its  fair  proportion  of  the  taxes 
necessary  to  its  support.'' 

It  is  not  apparent  how  the  regulation  pro- 
posed impairs  in  any  just  sense  the  privilege 
granted  to  the  complainant  by  the  law  of  Con- 
gress. The  privilege  to  maintain  telegraph 
wires  ''over  and  along"  post  roads  is  not  to 
be  construed  so  literally  as  to  exclude  regula- 
tions by  the  State  respecting  location  and  mode 
of  construction  and  maintenance,  which  the 
public  interests  demand,  but  is  to  be  construed 
so  as  to  give  effect  to  the  meaning  of  Congress, 
which  was  to  grant  an  easement  that  would 
afford  telegraph  companies  all  necessair  facili- 
ties and  which,  to  that  extent,  should  be  be- 
yond the  reach  of  hostile  legislation  by  the 
States. 

Thus  interpreted,  the  grant  is  no  more  in- 
▼aded  when  the  regulation  requires  the  wires 
to  be  placed  in  conduits  under  ground  than  it 
would  be  if  they  were  required  to  be  placed  in 
conduits  alopg  the  surface  of  the  streets;  and 
when  this  becomes  necessary  for  the  comfort 
and  safety  of  the  community  such  a  regulation 
is  as  legitimate  as  one  would  be  prescribing 
that  the  poles  should  be  of  a  uniform  or  desig- 
nated height,  or  should  be  located  at  given 
distances  apart,  or  at  designated  places  along 
the  streets.  Reflations  of  an  analogous  char- 
acter and  entailing  nearly  as  onerous  and  ex- 
pensive burdens  upon  the  property  owner  are 
those  by  which  railroad  companies  have  been 
compelled  to  maintain  fences  and  cattle  guards; 
and  in  the  instances  where  the  competency  of 
such  regulations  has  been  considered  by  the 
supreme  court  it  seems  never  to  have  been  sug- 
gested that  they  were  an  unreasonable  inter- 
ference with  the  post  roads  of  the  United  States 
or  the  agencies  of  the  Federal  Government,  or 
with  the  power  of  Congress  to  regulate  com- 
merce. Mo.  Pac.  R.  Go,  v.  Humes.ll^  U.  8. 512 
[29  L.  ed.  4681;  Minneapolis  d  St.  L.  R.  Co.  v. 
Beekwith,  129  U.  S.  26  [82  L.  ed.  585],  9  Sup. 
Ct.  Rep.  207. 

The  legislation  in  question  does  not  contem- 
plate any  regulation  which  is  not  practically 
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feasible;  but  what  is  prescribed,  if  judidallj 
enforced,  can  be  complied  with  by  the  ooot- 
panies  operating  electric  wires  without  serious 
detriment  to  their  instrumentalities.  The  ex- 
pense and  the  temporary  or  occasional  inter- 
ruptions and  inconveniences  which  are  ind* 
dent  to  tbe  scheme  proposed  constitute  the 
extent  of  their  sacrifice  for  the  general  comfort 
and  convenience. 

Such  legislation  does  not  infringe  upon  the 
power  of  Congress  to  regulate  commerce,  or 
upon  the  exemption  of  the  agencies  of  the 
general  government  from  state  control. 

The  reports  of  the  decisions  of  the  supreme 
court  abound  with  cases  illustrating  tbe  rule 
that  all  local  arrangements  and  regalations 
respecting  highways,  railroads,  bridges,  ca- 
nals, ferries  and  wharves  within  the  State. 
their  location,  supervision  and  details  of  man- 
agement, though  materially  affecting  com- 
merce, both  internal  and  external,  and  thereby 
incidentally  operating  measurably  upon  the 
transaction  of  interstate  commerce,  are  within 
thepower  and  jurisdiction  of  the  several  States. 

When  the  regulations  do  not  act  upon  the 
commerce  through  the  local  instruments  to  be 
employed  after  coming  within  tbe  State,  but 
directhr  upon  business  as  it  conies  into  tbe 
State  m)m  without  or  goes  out  from  within, 
they  are  nugatory;  otherwise  they  are  valid. 
The  most  frequent  illustrations  are  found  in 
the  exercise  of  the  taxing  power  of  tbe  Stale; 
and  the  distinction  has  always  been  observed, 
though  in  many  cases  the  line  has  seemed  ob- 
scure, between  taxation  or  regulation  of  com- 
merce itself  and  of  subjects  which  are  merelj 
auxiliaiy. 

So  with  respect  to  state  legislation  which 
touches  the  instrumentalities  of  federal  agen-  • 
cies.  These  agencies  are  exempt. ^m  state 
control  bjr  police  regulation  or  by  the  exercise 
of  the  taxing  power  so  far  only  as  that  legisla- 
tion may  interfere  with  or  impair  their  effi- 
ciency in  performing  the  functions  by  which 
they  are  designed  to  serve  the  govemmeot^ 
First  Nat.  Bank  v.  Ky.  76  U.  8.  9  Wall  858 
[19  L.  ed.  701];  Union  Pae.  R.  Go.  v.  iVnwtoii, 
tt5  U.  S.  18  Wall.  5  [21  L.  ed.  787]. 

What  has  thus  been  said  of  these  statutes  has 
been  confined  to  their  effect  as  authorizing  the 
municipal  authorities  to  compel  complainant  to 
remove  its  poles  and  wires  from  the  streets  to 
the  subways.  There  is  serious  doubt  whether 
the  powers  conferred  by  these  statutes  are  not 
nugatory,  to  the  extent  that  they^  permit  the  com- 
plainant to  be  deprived  of  its  right  to  maintttoi 
and  operate  its  wires  upon  the  structure  of  the 
elevated  railway.  That  railway  is  an  inde- 
pendent  post  road  of  the  United  States,  in  legal 
contemplation,  carved  out  of  the  streets  upon 
which  its  structures  are  erected;  and  state  legis- 
lation, under  whatever  power  it  may  be  dni- 
sifled,  is  impotent  to  destroy  the  privifege  given 
by  the  Act  of  Congress. 

The  power  to  remove  the  wires  altogethcf 
from  these  structures,  and  to  refuse  to  penait 
them  to  be  kept  there  under  any  circumstances, 
is  not  regulation,  but  is  equivalent  to  a  complete 
denial  of  the  privilege.  Such  a  power  would 
seem  to  be  as  obnoxious  to  the  fedefal  privilege 
as  that  which  was  attempted  to  be  exercised 
by  the  Stote  of  Florida  in  the  statute  consid- 
ered by  the  supreme  court  in  the  case  of  /Va- 
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«Mw2a  TOeg,  Co.  v.  W.  U.  TeUg.  Go.  98  U.  8.  1 
{24  L.  ed.  708], 

The  effect  of  that  statute  was  to  preclude  a 
telegraph  company  from  constructing  and 
operating  its  Imes  alone  the  railroad  of  the 
iJabama  &  Florida  Railroad  Company,  and 
to  that  extent  the  courts  held  it  to  be  inopera- 
tive. 

Whether  this  conclusion  is  sound  or  not,  in- 
asmacb  as  the  maintenance  of  the  wires  of  the 
complainant  upon  the  structures  of  the  railway 
company  is  not  at  present  attended  with  any 
pabhc  inconvenience,  and  the  question  is  one 
of  sufficient  novelty  and  importance  to  be  con- 
sidered by  the  court  of  last  resort,  any  doubt 
should  be  resolved  in  favor  of  the  complainant 
for  the  purpose  of  its  temporary  protection. 

It  is  alleged  by  the  complainant  that  in  pro- 
ceeding to  enforce  these  statutes  the  defend- 
ants are  attempting  to  compel  it  to  place  its 
wires  in  some  of  the  surveys  of  the  subway 
company,  which  are  insufficient  and  defective 
to  a  degree  that  will  seriously  affect  the 
workings  of  its  wires.    It  is  needless  to  say 


that   the   defendants   deny    this    averment. 

However  the  fact  may  be,  the  defendants  are 
not  acting  mala  fide;  and  as  they  are  exercising 
discretionary  powers  as  public  officers,  which 
are  lawful  within  the  scope  of  their  authority, 
the  exercise  of  that  discretion,  in  good  faith, 
will  not  be  reviewed  by  a  court  of  equity,  a(id 
their  determination  is  conclusive. 

The  well  settled  doctrine  concerning  the 
exercise  of  duties  by  public  officers  is  that  so 
long  as  they  confine  themselves  to  such  as  are 
contided  to' them  by  law  the  court  will  not  in- 
terfere to  see  whether  they  are  acting  wisely 
or  judiciously.  Gaines  v.  Thompson,  74  U.  8. 
7  WaU.  847  [19  L.  ed.  631;  High,  Inj.  §  1240; 
2  Story,  Eq.  18th  ed.  §95.1 

An  order  wiU  be  entered  denying  an  ir^netion 
and  vacating  the  stay  heretofore  granted  as  re- 
spects the  removal  of  the  complainanfs  poles  and 
wires  from  the  streets,  and  granting  an  i^njunc- 
tion  against  any  interference  by  the  defendants 
mth  complainant's  use  of  the  structures  of  the 
Manhattan  Railroad  Company  for  operating 
and  maintaining  iti  lines. 
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John  McDERMOTT 

V.      • 

CHICAGO  &  NORTHWESTERN  R.    CO. 
(....Fed.  Rep ) 

Tbe  amomit  InvolTecl  in  the  oontroversy  Is 
not  ao  element  in  determinlnsr  the  removability 
of  a  suit  from  a  state  oourt  to  a  Cirouit  Court  of 
the  United  States  od  the  ground  of  prejudice  and 
local  influence,  under  the  Act  of  August  18«  1888. 

(April-,  1889.) 

PETITION  by  defendant,  for  removal  of 
cause  from  a  state  court  to  the  Circuit  Court 
of  tbe  United  States  for  the  Northern  District 
of  Iowa,  on  tbe  ground  of  prejudice  and  local 
influence.  Granted. 
The  case  sufficiently  appears  in  the  opinion. 
Messrs.  Hubbard  €&  Dawley  and  Hen- 
derson* Hnrdy  Daniels  €&  Klesel  for  pe- 
titioner. 

Shirast  J,,  delivered  the  following  opinion: 

The  above  entitled  cause  is  now  pending  in 
the  District  Court  of  Clinton  County,  Iowa, 
tile  damages  claimed  therein  being  the  sum  of 
|499,  the  plaintiff  being  a  citizen  and  resident 
of  tbe  State  of  Iowa,  and  the  defendant  a  cor- 
poration created  and  organized  under  the  laws 
of  the  State  of  Illinois. 

A  petition  asking  the  removal  of  the  action 
into  this  court  on  the  ground  of  prejudice  and 
local  influence  has  been  filed  on  behalf  of  the 
defendant;  and  the  showing  made  in  support 
thereof  is  sufficient  to  justify  granting  the  order 
'  of  removal,  if  the  court  can  tnus  take  jurisdic- 
tion of  a  cause  involving  no  more  than  $499. 

The  case  therefore  presents  the  question 
whether,  under  the  provisions  of  the  Act  of 


Nora.— See  Huekins  v.  C.  N.  O.  &  T.  P.  B.  Co.  post. 
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August  18, 1888,  the  right  of  removal  on  ground 
of  preiudice  and  local  influence  is  dependent 
upon  tne  amount  involved  in  the  controversy. 

In  the  case  of  FaUs  v.  Chicago  Railway  Compa- 
ny, 82  Fed.  Rep.  673, 1  had  occasion  to  construe 
the  provisions  of  the  Act  of  March  8, 1887,  and 
in  so  doing  held  that  there  was  no  limitation 
by  way  of  amount  upon  the  right  of  removal 
upon  the  ground  of  local  influence  and  preju- 
dice. Since  the  hearing  in  that  case  the  Act 
of  March  8.  1887,  has  been  supplanted  by  that 
of  August  18,  1888,  passed  for  the  purpose  of 
freeing  the  Act  from  the  errors  ana  mistakes 
that  had  been  incorporated  in  the  enrolled  bill; 
and  I  have  re-examined  the  question  as  pre- 
sented bv  the  phraseology  found  in  tbe  amended 
Act,  and  in  the  light  thrown  thereon  by  the 
cases  since  reported. 

The  decisions  in  the  circuit  are  not  in  har- 
mony. The  leading  decision  holding  adverse- 
ly to  the  right  of  removal,  unless  the  amount 
involved  exceeds  $2,000,  is  that  rendered  bv 
Mr.  Justice  Harlan  in  Malone  v.  R,  Co.  35  Fed. 
Rep.  625,  a  case  pending  in  the  Circuit  Court 
for  North  Carolina. 

It  will  be  borne  in  mind  that,  in  section  2  of 
article  3  of  the  Constitution  of  the  United  States, 
which  defines  the  extent  of  the  judicial  power 
that  may  be  exercised  by  the  courts  of  the 
United  States,  there  is  not  found  any  limitation 
by  way  of  amount. 

When  Congress,  therefore,  provides  by  Act 
for  the  exercise  by  the  circuit  courts  of  juris- 
diction over  controversies  coming  within  the 
constitutional  grant  of  power,  such  jurisdiction 
will  exist  as  to  all  such  controversies  regardless 
of  the  amount  involved  therein,  unless  the  Act 
providing  for  the  exercise  of  the  jurisdiction 
provides  a  limitation  as  to  the  sum  in  contro- 
versy. 

From  time  to  time  Congress  has  affixed  such 

a  limitation,   though  vaiying  the  amount,  to 

1  some  of  the  controversies  of  which  jurisdiction 
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was  conferred  upon  the  circuit  courts;  but  it  is 
a  fact  that  beginning  with  tbe  Judiciary  Act 
of  1789  and  coming  down  to  and  including  tbe 
Act  of  August  18,  1888,  there  has  never  been  a 
time  when  the  United  States  Courts  have  not 
had  jurisdiction  of  many  classes  of  cases  irre- 
spective of  the  amount  mvolved  therein.  The 
fixing  a  limitation  of  amount  as  an  element  in 
the  right  to  entertain  jurisdiction  of  a  cause  has 
been  and  is  merely  a  matter  of  expediency.  In 
certain  classes  of  cases  a  limitation  has  been 
fixed;  in  others  it  has  not,  as  it  has  from  time 
to  time  been  deemed  wise.  Whenever  it  deems 
best  Congress  can  increase  the  limiting  amount 
or  may  decrease  it  or  entirely  abrogate  it. 

The  first  section  of  the  Act  of  1888  defines 
the  original  jurisdiction  of  the  circuit  courts; 
and  so  far  as  civil  suits  are  concerned,  the 
causes  cognizable  in  these  courts  by  proceed- 
ings originating  therein  are  grouped  under  tve 
classifications,  to  wit: 

1.  Controversies  arising  under  the  Constitu- 
tion, laws  or  treaties  of  the  United  States  and  in- 
volving a  sum  in  excess  of  $2,000;  2.  Controver- 
sies in  which  the  United  States  is  a  party  plaintiff 
and  involving  a  sum  exceeding  $2,000;  3.  Con- 
troversies between  citizens  of  different  States, 
involving  a  sum  exceeding  $2,000;  4.  Contro- 
versies between  citizens  of  the  same  State  based 
upon  claims  to  land  arising  under  grants  frbm 
different  States;  5.  Controversies  l^tween  citi- 
zens of  a  State  and  foreign  States,  citizens  or 
subjects.  Involving  a  sum  in  excess  of  $2,000. 

In  these  five  classifications  are  found  two 
general  grounds  of  jurisdiction,  t.  «.,  subject 
matter  and  diverse  citizenship.  Jurisdiction  of 
cases  arising  under  the  first  and  fourth  divis- 
ions is  based  upon  the  subject  matter;  and  courts 
of  the  United  States  have  cognizance  thereof 
regardless  of  the  citizenship  or  the  adverse  par- 
ties. Cases  in  which  the  United  States  is  the 
party  plaintiff  may  be  said  to  fall  under  the 
same  cate^cory,  as  it  is  difficult  to  conceive  of  a 
case  to  which  the  United  States  would  be  plaint- 
iff, but  which  would  not  arise  under  the  Con- 
stitution, laws  or  treaties  of  the  United  States. 

Jurisdiction  of  causes  embraced  within  the 
third  and  fifth  divisions  is  based  upon  diverse 
citizenship. 

Thus  we  have  defined  the  several  classes  of 
cases,  of  which  original  jurisdiction  is  conferred 
upon  the  circuit  courts  by  the  first  section 
of  the  Act  of  1888.  The  'provisions  thereof 
must  be  borne  in  mind  in  construing  the  second 
section,  providing  for  the  removal  of  causes, 
because  reference  is  expressly  made  thereto. 

The  first  clause  of  the  second  section  defines 
when  the  right  of  removal  exists  in  cases  aris- 
ing under  the  Constitution,  laws  or  treaties  of 
the  United  States;  and  in  effect  it  provides  that 
the  defendant  or  defendants,  reganiless  of  their 
residence,  may  remove  any  case  of  this  nature 
provided  it  might  have  been  brought  originally 
m  a  circuit  court  under  the  terms  of  tbe  first 
section;  that  is  to  say,  it  must  arise  under  the 
Constitution,  laws  or  treaties  of  the  United 
States  and  involve  over  $2,000  exclusive  of  in- 
terest and  costs. 

Tbe  second  clause  of  the  section  defines  when 
the  right  of  removal  exists  in  the  class  of  cases 
wherein,  under  the  provisions  of  the  first  sec- 
tion, original  jurisdiction  is  conferred  upon  the 
circuit  courts  by  reason  of  diverse  citizenship 
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including  cases  between  a  citizen  of  a  State  and 
foreign  States  or  the  citizens  or  subjects  there- 
of, the  right  of  removal  being  conterred  only 
upon  nonresident  defendants  in  cases  involriog 
over  $2,000. 

The  third  clause  deals  with  causes  involnng 
a  separable  controversy,  and,  Hke  the  two  pre- 
ceding clauses,  express  reference  is  therein  made 
to  the  other  provisions  of  the  Act  in  definiog^ 
the  classes  of  suits  in  which  a  removal  may  be 
had.  It  is  clearly  evident  that  Congress  in- 
tended that  the  fLtat  section  and  the  first  three 
clauses  of  the  second  section  of  the  Act  should 
be  read  together;  and  by  the  terms  thereof  pro- 
vision is  made  for  the  exercise  of  jarisdictioa 
over  the  cases  enumerated,  either  by  suit  orig- 
inally in  the  United  States  Courts  or  by  removal 
thereto  from  the  state  courts. 

In  all  cases  coming  within  the  provisions  of 
the  first  section  the  plaintiff  had  the  option, 
when  about  to  bring  suit,  to  begin  origmaDy 
in  the  United  States  Court.  Should  he,  how- 
ever, choose  to  enter  the  suit  in  a  state  courts 
then  the  defendant  or  defendants  may,  under 
certain  circumstances,  invoke  the  jurisdiction 
of  the  United  States  Court  by  removing  the 
case  thereto. 

If  jurisdiction  exists  in  the  federal  court,  by 
reason  of  the  subject  matter,  in  that  the  cause 
arises  under  the  Constitution,  laws  or  treaties 
of  the  United  States  and  involves  over  $2,000, 
the  defendant  or  defendants,  regardless  of  their 
citizenship  or  residence,  may  remove  tbe  caac 
into  the  United  States  Court. 

If,  however,  jurisdiction  of  a  given  cause  in 
the  federal  court  exists  only  by  reason  of  the 
diverse  citizenship  of  the  adversaiy  parties, 
then,  under  the  second  clause,  the  nght  of  re- 
moval is  conferred  only  upon  nonresident  de- 
fendants. 

The  limitations  on  the  jurisdiction  of  the 
United  States  Court,  found  m  the  first  section, 
are,  by  reference  thereto,  incorporated  into  the 
named  clauses  of  the  second  section  and  for 
an  obvious  reason.  The  cases  covered  thereby 
are  of  the  same  nature,  no  new  element  enter- 
ing into  the  same;  and  therefore  the  limitations 
placed  by  Congress  upon  the  exercise  of  origi- 
nal jurisdiction  are  repeated,  when  providing 
for  the  exercise  of  jurisdiction  by  removal. 

If  ordinarily  it  is  best  to  limit  the  original 
jurisdiction  to  cases  involving  over  $2,000,  the 
same  limitation  should  apply  in  like  cases  to 
acquiring  jurisdiction  by  a  removal  of  the  case 
after  its  commencement  in  a  state  court. 

When  we  reach  the  fourth  clause  of  tbe  sec- 
tion, however,  we  find  that  it  deals  with  adaaa 
of  cases  involving  a  new  element,  to  wit:  the 
existence  of  prejudice  and  local  influence;  and 
when  dealing  with  this  element  we  sboald 
naturally  expect  a  difference  in  tbe  limitations 
placed  upon  the  right  to  invoke  the  jurisdic- 
tion of  the  United  States  Courts. 

"We  find  in  the  clause  no  reference  to  the 
first  section  or  preceding  portions  of  tbe  Act^ 
All  such  are  carefully  omitted. 

The  declaration  is  that  "Where  a  suit  is  now 
pending  or  may  be  hereafter  brought,  in  any 
state  court,  in  which  there  is  a  controversy  be- 
tween a  citizen  of  the  State  in  which  tbe  suit 
is  brought  and  a  citizen  of  another  State,  any 
^  defendant,  being  such  citizen  of  another  State, 
i  may  remove  such  suit,  etc. 
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The  definition  of  tbe  class  of  cases  intended 
to  be  embraced  within  this  clause  is  g:iven  in 
tbe  clause  itself,  without  leferenoe  to,  or  lim- 
itation by,  the  provisions  of  the  first  section. 

Tbe  one  class  of  cases  to  which  the  clause  is 
applicable  is  that  of  suits  wherein  is  involved 
a  controversy^  between  a  citizen  of  the  State 
wherein  suit  is  brought,  and  a  defendant,  who 
is  a  citizen  of  another  State.  In  such  cases,  if 
it  iB  made  to  appear  that  owing  to  prejudice  or 
local  infiuenoe  the  defendant,  who  is  sued  out 
of  tbe  State  of  which  be  is  a  citizen,  cannot 
obtain  justice  in  the  state  courts,  then  such 
defendant  may  for  this  reason  remove  the  suit 
at  ao^  time  before  final  trial. 

If,  in  a  given  case,  it  is  made  to  appear  that 
a  citizen  or  a  State  has  been  sued  in  a  State  of 
which  he  is  not  a  citizen,  and  that  owing  to 
prejndice  and  local  influence  he  cannot  obtain 
justice  in  the  state  court,  upon  what  grounds 
can  the  right  of  removal  be  refused  to  such  a 
defendant,  if  he  applies  for  such  removal  be- 
fore tbe  final  trial  in  tbe  cause?  If  all  the 
reqairements  in  the  fourth  clause  contained, 
are  fully  met,  upon  what  theory  can  the  court 
impose  other  conditions  as  prerequisites  to 
grantiDg  the  order  of  removal? 

It  will  not  do  to  assume  that  Congress  in- 
tended to  restrict  the  right  of  removal  to  such 
cases  only  as  might  have  been  brought  origi- 
Dally  in  the  United  States  Circuit  Court  under 
tbe  provisions  of  the  first  section  of  the  Act; 
for  since  the  adoption  of  the  Act  of  1789  down 
to  the  date  of  the  present  statute,  it  has  been 
aod  is  the  fact  that  jurisdiction  by  removal 
could  be  acquired  by  the  circuit  courts  in  cases 
which  could  not  be  originally  brought  in  such 
courts.  Qreen  v.  Custard,  &4  U.  S.  28  How. 
484  [16  L.  ed.  4711:  Lexington  v.  Butler,  81 
U.  8.  14  Wall.  282X20  L.  ed.  809];  Clafiin  v. 
Gwi.  in*.  Co,  110  U.  S.  81  [28  L.  ed.  761 

It  never,  therefore,  has  been  the  policy  of 
the  legislation  on  this  subject  to  make  the 
boundaries  of  jurisdiction  by  removal  abso- 
lutely coincident;  and  no  support  can  be  found, 
in  past  legislation,  for  tbe  assumption  that 
Congress  intended  to  restrict  the  right  of  re- 
moval in  all  cases  to  such  controversies  as 
might  have  been  originally  brought  in  the 
federal  courts. 

•  In  the  case  of  Malone  v.  R.  Co.  »upra,  it  is 
said  that,  construing  all  the  clauses  of  the  Act 
of  1887  together,  it  is  clear  that  the  limitation 
of  amount  applies  to  removals  on  the  ground  of 

Elice  or  local  influence.  What  is  meant 
is  is  that  if  we  import  into  the  fourth 
provisions  not  found  therein,  we  can 
Bustain  the  conclusion  that  to  justify  a  removal 
on  the  ground  of  prejudice  the  cause  must  in- 
volve an  amount  exceeding  $2,000. 

Certainly  if  we  construe  the  fourth  clause  by 
its  own  terms  only,  no  such  restriction  can  be 
found  therein  stated.  Can  we  rightfully  as- 
sume that  it  must  have  b€«n  the  intent  of  Con- 
gress not  to  permit  a  removal  of  a  cause  for 
any  reason  unless  it  involved  over  $2,000,  and 
then  attempt  to  flt  the  language  of  the  fourth 
clause  to  this  assumed  intent,  by  interpolating 
therein  the  provisions  of  other  sections  of  the 
Act  which  are  not  referred  to  in  the  clause 
itself? 

When  the  clause  is  susceptible  of  a  reasonar 
ble  construction  as  it  stands,  and  full  force  can 
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be  given  to  all  its  provisions  as  written,  result- 
ing in  a  conclusion  in  harmony  with  the  pre- 
vious legislation  upon  the  general  subject,  why 
resort  to  a  rule  of  construction  which  requires 
the  addition  to  a  specific  clause  of  the  statute 
of  provisions  caref  uU  v  repeated  in  other  clauses, 
but  omitted  in  the  fourth  clause?  We  have 
no  ground  for  inferring  that  such  omission  was 
accidental  or  not  intentional;  and  certainly  if 
Congress  intentionally  omitted,  in  the  fourth 
clause,  all  reference  to  the  preceding  section  of 
the  Act,  courts  are  not  justified  in  holding  that 
such  reference  was  nevertheless  intendedf,  and 
that  the  clause  of  the  Act  must  be  construed  as 
though  it  contained  that  which  Congress  had 
caremlly  excluded  therefrom. 

Comparing  the  structural  form  of  the  Act  of 
1875  with  that  of  the  Act  of  1888,  there  wiU 
be  found  a  radical  difference  therein.  In  the 
former  Act  we  find  in  both  the  first  and  second 
sections  thereof  a  grouping  together  in  one 
sentence  in  each  section  of  the  several  classes 
of  cases  of  which  jurisdiction  can  be  had» 
either  originally  or  by  removal,  in  the  United 
States  Circuit  Courts  under  the  terms  of  that 
Act 

In  the  Act  of  1888,  on  the  contrary,  the  sev- 
eral clauses  of  the  second  section  are  distinct 
sentences,  and  the  form  thereof  clearly  indi- 
cates that  each  is  to  be  so  read  and  construed. 
Each  clause  is  intended  to  indicate,  by  its  own 
terms,  whether  it  is  to  be  read  in  connection 
with  an^  other  section  orclauseof  the  Actor  not. 

The  right  of  removal  on  the  ground  of  prej- 
udice was  first  conferred  by  the  Act  of  1867. 

In  the  case  of  Johnson  v.  Monell,  Wool  worth, 
890,  Mr,  Justice  Miller,  in  construing  this  Act, 
held  th^t  the  Act  worked  important  changes 
in  the  law  on  this  subject,  and  that  in  deter- 
mining when  a  removal  under  it  could  be  had, 
its  provisions  were  not  limited  by  the  previous 
statutes. 

In  Gaines  v.  Fuenies,  92  U.  8.  10  [28  U  ed. 
524]  it  was  held  that  the  Act  of  1867  ''covered 
every  possible  case  involving  controversies  be- 
tween citizens  of  tbe  State  where  the  suit  was 
brought  and  citizens  of  other  States,  if  the  mat- 
ter in  dispute,  exclusive  of  costs,  exceeded  the 
sum  of  $500.  The  only  test  was.  Did  it  in- 
volve a  controversy  between  citizens  of  the 
State  and  citizens  of  other  States,  and  did  the 
matter  in  dispute  exceed  a  specified  amount?'' 

There  is  nothing  in  the  subsequent  legislation 
on  this  subject  that  changes  the  rule  of  con- 
struction thus  applied  to  the  Act  of  1867.  The 
Act  of  1876  did  not  deal  with  this  particular 
class  of  cases.  When,  therefore,  the  Act  of 
1888  was  adopted  we  are  not  justified  in  hold- 
ing that  the  rule  previously  recognized  was 
intended  to  be  changed  unless  such  is  the  fair 
and  natural  import  of  the  language  used  in  the 
Act. 

So  far  from  the  terms  of  that  Act  indicating 
any  such  purpose  it  would  seem  as  though 
Congress  had  carefully  framed  the  Act  so  as 
to  conform  to  the  recognized  construction  of 
the  previous  statutes,  and  the  only  test  now 
prescribed  for  determining  whether  the  case 
belongs  to  the  class  that  are  removable  on  the 
ground  of  prejudice  is.  Does  the  suit  involve 
a  controveisy  between  a  citizen  of  the  State 
wherein  it  is  pending  and  a  defendant  who  is  a 
citizen  of  another  State? 
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It  IB  urged  tilat  this  construction  opens  the 
door  to  a  removal,  under  the  given  circum- 
stances, of  a  case  from  any  state  court,  regard- 
less of  the  amount  involved,  and  that  such 
could  not  have  been  the  intent  of  Congress. 

In  Qaines  v.  Fuetites^  supra,  the  supreme 
court  expressly  holds  that  under  the  Act  of 
1867,  ''It  mattered  not  whether  the  suit  was 
'brought  in  a  state  court  of  limited  or  general 
jurisdiction." 

The  abrogation  of  the  previously  existing 
limitation  of  $500  as  the  amount  involved,  was 
a  matter  solely  for  Congress  to  determine. 
There  can  be  no  question  that  this  limitation  of 
$600  is  abrogated,  and  none  other  can  be 
claimed  to  exist  except  that  oi  $2,000. 

Can  it  be  said  that  it  was  unwise  for  Con- 
gress to  enact  that  where  a  citizen  of  a  State  is 
sued  in  a  State  other  than  that  of  which  he  is 
a  citizen,  and  he  can  make  it  appear  that  by 
reason  of  prejudice  or  local  influence  he  cannot 
obtain  justice  in  the  state  courts,  he  should 
have  the  right  to  remove  the  suit  into  the  fed- 
eral courts?  The  real  purpose  of  such  legisla- 
tion is  to  afford  parties  an  impartial  tribunal, 
and  the  ground  for  the  removal  is  not  the 
amount  in  controversy,  but  the  existence  of 


local  prejudice  affecting  the  rights  of  a  nooioi- 
dent  defendant. 

Whether  a  defendant,  under  such  dream- 
stances,  should  be  compelled  to  remain  in  the 
state  courts,  simply  because  the  amooDt  in- 
volved did  not  exceed  a  given  sum  was  for  Cod- 
gress  to  determine;  and  the  constructioo  of  the 
Act  of  Congress  cannot  be  controlled  by  what 
the  court  or  counsel  might  deem  to  be  wisdom 
or  unwisdom  in  such  legislative  action. 

If,  however,  this  line  of  argument  is  resorted 
to,  certainly  much  can  be  advanced  in  support 
of  the  propriety  of  the  rule,  that  where  preia- 
dice  or  local  influence  is  shown  to  exist,  a  de- 
fendant, who  is  sued  in  a  State  other  than  that 
whereof  he  is  a  citizen,  should  have  the  ri^t 
to  remove  the  cause,  regardless  of  the  amoont 
involved. 

The  conclusion  reached  is  that  the  Statute  of 
1888  repeals  the  third  clause  of  section  639  of 
the  Revised  Statutes  and  enacts  in  lien  thereof 
the  fourth  clause  of  the  second  section  of  the 
Act  of  1888,  and  that  under  its  provisions  the 
amount  involved  is  not  an  element  in  determin- 
ing the  removability  of  a  suit.  It  follows  that 
the  petition  for  removal  of  this  cause  is  granted 
and  the  proper  order  will  be  entered. 
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John  McGILLICUDDY. 

>  (81  Maine,  318.) 

The  owner  of  a  building  who  leases  parts  of 
it  to  different  tenants^who  have  a  sinffle  stairway 
in  oommon,  la  under  an  Implied  covenant  to  keep 
it  in  safe  and  convenient  repair. 

(February  18, 1880.) 

ON  defendant's  exceptions  to  the  Supreme 
Judicial  Court,  Androscoggin  County. 
Overruled. 

This  was  an  action  for  negligence  to  main- 
tain in  good  repair  a  stairwav,  connected  with 
certain  rooms  which  the  defendant  rented  to 
the  plaintiff  in  his  building.  The  ingress  to 
the  rooms  was  by  a  stairway  running  wrough 
the  building.  The  same  stairs  were  erected 
and  designea  for  all  the  rooms  in  the  building, 
some  of  which  were  leased  by  the  plaintiff, 
others  to  other  tenants. 

On  the  point  of  defendant's  liability  to  main- 
tain the  stairwav  and  landing,  the  presiding 
Justice  gave  the  following  ruling: 

"The  parties  in  this  litigation  are  landlord 
and  tenant.  The  plaintiff  is  a  tenant  of  the  de- 
fendant— her  lan<ilord;  and  she  alleges  negli- 
gence in  his  maintaining  a  passageway  or  stair- 
way, annexed  to  her  rooms,  which  were  her 
tenements. 

"In  the  flrst  place,  what  are  the  legal  rela- 
tions of  the  parties?  The  landlord  who  lets  a 
tenement,  as  a  rule,  does  not  imply  a  covenant 
that  the  premises  are  in  repair — ^that  thev  are 
flt  for  occupation.  He  sells  the  use  of  the 
premises  for  the  time  being;  he  ceases  for  the 
time  being  to  be  the  owner  of  the  premises, 
8  L.  R.  A. 


and  the  tenant  becomes  the  owner,  has  the  pos- 
session and  control. 

"A  landlord  is  never  obliged  to  repair  the 
leased  premises  unless  he  has  expressly  agreed 
to  do  so—unless,  as  part  of  the  letting,  there  n 
an  agreement  that  he  will  do  so. 

"Some  authorities  (that  is,  the  courts  in  some 
States)  make  an  exception  to  this  rule  in  the 
case  of  a  passageway  common  to  different 
apartments,  let  to  different  persons  by  thessme 
landlord;  but  even  that  exception  is  strongly 
combated  by  some  courts. 

"I  think  the  tendency  of  decision  in  this 
State  is  favorable  to  the  view  taken  bj  the 
plaintiff;  and  while  it  is  the  exception  to  the 
rule,  at  any  rate  I  so  rule  for  the  purposefl  d 
this  case. 

'*I  give  to  you  this  rule  to  govern  this  csk. 
namely:  if  the  defendant  let  rooms  to  plsintilF 
in  his  building,  having,  at  the  same  time,  other 
rooms  let  to  other  persons,  or  to  any  other  per- 
son, and  there  was  in  the  building  or  outside 
of  it,  annexed  to  it.  a  stairway  designed  for 
and  being  common  to  all  the  rented  rooms  or 
apartments — in  such  case  there  is  an  implied 
covenant,  between  the  landlord  and  tenant, 
that  he  will  suitably  care  for  and  maintain  the 
passageway  or  stairway  for  the  tenants,  onlesi 
there  be  an  express  agreement  that  he  is  not  to 
maintain  the  stairway  at  his  own  expense.'* 

Plaintiff  was  injured  by  the  fallhigof  a  ptrt 
of  the  landing  at  the  foot  of  the  staurwaj. 

A  verdict  for  the  plaintiff  was  given. 

To  the  instruction  (founded  on  the  facts 
stated  by  the  Judge)  touching  a  tenant's  lia- 
bility to  maintain  and  keep  the  stairway  in  ^^ 
pair,  the  defendant  excepted. 

Messrs.  D.  J.  MeGiUieaddy  and  G.  E. 
McCann,  for  defendant: 

There  was  no  agreement  to  repair.    The 
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landlord  is  not  obliged  to  repair,  in  tbe  absence 
of  express  agreement. 

LMey  v.  Tolfard,  48  Maine,  816. 

Plaintiifs  claim  of  an  exception  to  the  gen- 
eral rale,  in  the  case  of  common  stairway  and 
landings,  cannot  prevail;  defendant  occupied 
no  rart  of  the  building. 

Woods  y.  Naumheag  Steam  Cotton  Co,  184 
Mass.  857;  BmtH?  v.  Hunking,  135  Mass.  380; 
Humphrey  v.  Wait,  22  U.  C.  C.  P.  580;  Far- 
M  V.  English,  86  Ind.  84,  and  cases  there  cited; 
OoUy.  MeKey,  66  Wis.  500. 

Defendant  did  not  occupy  the  passageway 
"in  common  with  the  other  tenants"  as  in 
Looney  v.  McLean,  129  Mass.  88.  There  is  the 
«me  di£ferenoe  in  Tooie  v.  Beckett,  67  Maine, 
544. 

Mr,  F.  L.  Noble,  for  plaintiff,  cited— 

Larae  v.  Farren  Hotel  (h.  116  Mass.  67; 
LifOTuy  y.  McLean,  129  Mass.  33;  LoweU  y. 
SpaviUng,  4  Gush.  277;  Woods  v.  Naumkeag 
Steam  Cotton  Co,  184  Mass.  361;  Kirby  y. 
BofjfiOon  Market  Asso,  14  Gray,  249;  Headman 
V.  Conway,  126  Mass.  874;  Toole  y.  Beckett,  67 
Maine,  544;  Priest  y.  Nichols,  116  Mass.  401; 
OampbeU  y.  Portland  Sugar  Co.  62  Maine,  562; 
Norcross  y.  Thorns,  51  Maine,  503;  McCarthy  y. 
York  Co,  Sav.  Bank,  74  Maine,  315,  321. 

Daaforihtt/.,  deliyered  the  opinion  of  the 
•ooart: 

The  ruling  complained  of  in  this  case  raises 
but  a  sinele  question,  namely,  the  liability  of 
the  defendant,  upon  the  facts  stated  in  the  ex- 
eeptions,  '*to  suitably  care  for  and  maintain 
Ihe  passageway  or  stairway  for  the  tenants, 
nnkss  there  be  an  express  agreement  that  he 
is  not  to  maintain  the  stairway  at  his  own  ex- 
pense." fiv  the  ruling,  this  liability  is  imposed 
upon  the  defendant  by  virtue  of  an  implied 
covenant. 

It  is  to  be  noticed  that  the  plaintiff's  right  to 
leoover  is  not  made  to  rest  upon  this  proposi- 
tion alone.  This  is  only  one  of  the  elements 
of  her  case,  among  many  others,  upon  which 
we  must  assume  that  correct  instructions  were 
given. 

It  appears  that  the  defendant  was  the  owner 
of  the  building  including  the  stairway  in  ques- 
tion; that  in  the  upper  part  of  the  buildinfi^ 
there  were  several  different  tenements  leased 
to  as  many  different  tenants  of  whom  tbe  plaint- 
iff was  one;  and  that  the  stairway  was  built 
for  the  accommodation  of  the  different  tenants 
and  used  by  them  in  common  as  a  passageway 
to  their  several  rooms;  and  as  conceded  m  the 
defendant's  ar^imentthe  plaintiff  received  the 
iniury  which  is  the  subject  of  this  suit  **by 
falling  through  the  landing  at  the  foot  of  the 
stairway." 

In  such  cases  the  rights  and  liabilities  of  the 
ptrties  are  the  result  of  a  contract  between 
them.  In  the  absence  of  an  express  contract, 
the  law  will  imply  such  as  shall  be  deemed 
reasonable,  under  all  tbe  circumstances.  In 
this  case  there  was  an  express  contract  as  to 
the  tenancy;  but  that  left  the  obligation  to  re- 
pair to  such  as  might  be  implied  by  law. 

In  the  first  instance,  the  buiden  of  repairs 
reasonably  necessary  for  tbe  protection  of  all 

r:>ns  rightfully  upon  the  premises  is  upon 
owner;  and  if  he  would  be  relieved,  the 
8L.R.A. 


burden  is  upon  him  to  show  that  the  obligation 
has  been  transferred  to  another. 

In  the  ordinary  case  of  landlord  and  tenant 
that  transfer  is  made.  The  lease  is  an  instru- 
ment of  conveyance.  The  lessee  takes  the  pos- 
session of  the  property  and  has  the  full  control 
of  it.  The  landlord  has  no  right  of  entry  even, 
except  so  far  as  it  may  have  been  reserved. 
The  tenant  for  the  time  oeing  is  in  the  place  of 
the  owner,  taking  the  property  as  he  finds  it. 

These  circumstances  are  so  connected  with 
the  repairs  that  the  law  deems  it  reasonable 
and  proper  that,  in  this  respect  as  well  as  in 
others,  the  tenant  should  take  the  place  of  the 
owner,  and  authorizes  the  inference  that  such 
was  the  intention  of  the  parties,  in  the  absence 
of  controlling  facts.  This  would  also  be  true 
of  all  appurtenances  connected  with,  or  ways 
to,  the  premises  when  such  appurtenances  and 
ways  were  included  in  the  lease,  with  the  same 
right  of  possession  in  the  tenant  as  in  the 
premises.  This  rule  is  now  beyond  contro- 
versy. 

But  when  the  reason  ceases,  the  law  ceases. 
Though  the  relation  of  landlord  and  tenant 
exists  between  these  parties  as  to  the  tenement 
occupied  by  the  plaintiff,  it  does  not  as  to  the 
stairway  in  question.  Over  that  she  has  only 
a  right  of  way  in  common  with  others;  no 
right  of  exclusive  or  any  possession,  except  as 
she  is  passing  over  it;  no  right  of  entry,  even, 
for  any  other  purpose;  hence,  in  these  cir- 
cumstances we  find  no  evidence  to  sustain 
an  implied  covenant  on  the  part  of  the  plaint- 
iff to  make  the  repairs,  or  that  the  obligation 
to  do  so  had  been  transferred  from  the  defend- 
ant, who  still  retained  possession  and  control 
of  the  stairway. 

If  this  inference  could  be  drawn  against  the 
plaintiff,  il  could  be  with  equal  propriety 
against  each  of  the  other  tenants;  and  each 
would  have  a  claim  a^inst  the  others  severally 
for  neglect.  The  obligation  could  not  be  upon 
all  jointlyj  for  their  titles  were  several. 

It  is  suggested  that  the  defendant  is  not  an 
occupant  of  any  part  of  the  building.  This 
may  be  true.  But  it  is  not  necessary  that  a 
person  should  be  actually  in,  or  upon,  the  prem- 
ises in  order  to  have  the  possession  and  control 
of  them.  The  defendant  was  the  owner  of 
the  stairway,  as  well  as  the  other  parts  of  the 
building,  and  though  built  for  the  accommo- 
dation of  the  tenements  above  and  in  that  sense 
an  appurtenant  to,  though  not  a  part  of,  them, 
it  was  as  easily  divisible  from  them  as  they 
from  each  other.  By  his  leases  he  made  such 
a  division  and,  in  effect,  retained  the  control 
of  the  stairway,  with  a  right  to  himself  to 
enter  at  any  and  all  times.  He  could  have  re 
tained  no  greater  right,  if  he  had  retained  one 
of  the  tenements  for  his  own  occupation,  leas- 
ing^ the  others  as  now. 

But,  while  these  facts  not  only  fail  to  furnish 
any  sufficient  foundation  for  an  implied  cove- 
nant on  the  part  of  the  plaintiff  to  make  the 
necessary  repairs  upon  the  stairway,  they  are 
abundantly  sufficient  to  sustain  such  a  cove- 
nant on  tbe  part  of  the  defendant.  He  was  tbe 
owner  of  the  tenements,  and  kept  them  for  the 
purpose  of  profit.  But  to  insure  that,  there 
must  be  some  means  of  access  to  them.  He 
preferred   to  make  one  passageway  for  all, 
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rather  than  one  for  each.  This,  was  an  invita- 
tioD,  an  inducement  for  all  who  needed  such 
accommodation,  to  come  and  pass  over  this 
passageway.  It  was  a  way  provided  for  them 
to  pass  over,  precisely  as  a  man  provides  a  way 
for  his  customers  to  get  to  his  place  of  busi- 
ness, and  the  same  implied  covenant  to  keep  in 
safe  and  convenient  repair  must  exist  as  much 
in  one  case  as  in  the  other. 

But  it  is  said  that  when  a  person  has  a  right 
of  way  over  the  premises  of  another  the  pre- 
sumption is  that  he  is  bound  to  repair  at  his 
own  expense.  This  may  be  true  when  the 
way  is  held  under  a  license,  to  be  used  by  the 
licensee,  for  his  own  benefit  exclusively.  But 
such  a  way  and  pne  provided,  as  this  was,  as 
an  inducement  to  obtain  tenants  for  the  tene- 
ments, or  customers  to  the  business  of  the  per- 
son providing  it,  are  two  very  different  things. 
This  distinction  is  clearly  illustrated  in  Camp- 
bell V.  Portland  Sugar  Co.  62  Maine,  552,  561. 
See  also  Stratton  v.  Staples,  59  Maine,  94. 

Thus  it  is  evident  that  the  ruling  in  question 
rests  upon  sound  principle. 

We  are  of  the  opinion  that,  though  there 
may  be  some  conflict  in  the  decisions,  real  or 
apparent,  the  preponderance  of  authority  will 
bring  us  to  the  same  result.  In  Massachusetts 
the  question  seems  to  have  been  clearly  settled 
in  accordance  with  the  ruling.  The  same 
principle  runs  throu^^h  all  the  cases—that  the 
obligation  to  repair,  m  the  absence  of  any  ex- 
press agreement,  depends  upon  the  right  of 
possession — and  that  an  appurtenant  attached 
to  and  made  for  the  accommodation  of  several 
different  tenements,  leased  to  different  tenants, 
remains  in  the  possession  of  the  lessor,  though 
the  use  of  it  goes  to  the  lessees. 

Milford  v.  HoXbrook,  9  Allen,  17,  wasthe  case 
of  an  awnine  made  for  and  attached  to  a  block 
containing  three  shops  leased  to  different  ten- 
ants. It  was  held  that  though  all  had  the  use 
of  the  awniqg,  yet  the  possession  remained  in 
the  landlord,  and  he  was  held  liable  for  any 
defects  in  it. 

EUioU  V.  Ptay,  10  Allen,  878,  Is  in  point, 
showing  that  under  similar  circumstances  the 
landlord  and  not  the  tenant  is  bound  to  keep 
the  passageway  in  repair. 

In  Shipley  y.  Fifty  Associates,  101  Mass.  251, 
the  whole  building  was  leased  to  different  per- 
sons in  tenements,  under  leases  requiring  the 
tenants  to  make  repairs;  and  yet  it  was  held 
that  the  possession  of  the  roof,  however  neces- 
sary to  all,  was  not  conveyed  to  any  one  of  the 
tenants,  nor  to  all  jointly,  and  was  therefore 
left  in  the  owners,  who  were  liable  for  new 
repairs. 

Headman  v.  Conway,  126  Mass.  874,  in  prin- 
ciple is  not  distinguifshable  from  the  one  at  bar. 
Three  tenements,  with  a  platform  in  front  for 
the  benefit  of  all,  were  leased  to  different  per- 
sons.   In  the  opinion  it  is  said: 

"If  the  lease  to  each  tenant  was  of  the  shop 
occupied  by  him.  and  the  landlords  had  con- 
structed the  platform  for  the  common  use  and 
benefit  of  all  the  shops  and  the  public,  there 
would  be  no  presumption,  in  the  absence  of 
any  agreement  to  that  effect,  that  the  tenants 
were  to  keep  the  platform  in  repair.  Neither 
tenant  acquired  any  exclusive  ngbt  to  use  or 
control  the  part  in  front  of  his  shop,  and  there 
is  no  such  leasing  of  the  platform  as  would  ex- 
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onerate  the  landlord  from  responsibility  for 
defects  in  it." 

Looney  v.  McLean,  129  Mass.  38,  is  in  every 
respect  like  the  one  under  consideration  and 
sustains  the  ruling. 

In  this  State  the  same  question  does  not  ap- 
pear to  have  arisen,  but  the  cases  tend  the  same 
way.  Campbells.  Portland  Sugar  Co.  supra,- 
Toole  V.  Beckett,  67  Maine,  544,  and  cases  cited. 

In  Bold  V.  O'Brien,  12  Daly  (N.  Y.)  160,  it  i* 
held  that  a  tenant  of  a  part  of  a  building  is  Dot 
bound  to  make  general  repairs.  If  the  land- 
lord  fails  to  make  them  and  the  building  falls, 
he  is  liable  to  the  tenant. 

In  Donohue  v.  Kendall,  50  N.  Y.  Sup.  Ct 
(18  Jones  <&  S.)  386,  it  is  held  that  the  owner 
of  a  tenement  house  owes  to  his  tenants  of 
apartments  therein,  and  to  strangers  rightfully 
on  the  premises,  the  duty  of  keeping  the  stair- 
ways and  hallways  in  repair. 

So  far  as  our  attention  has  been  called  to- 
other cases  in  defense,  or  any  we  have  been 
able  to  find,  we  do  not  think  them  sufficient  to 
overcome  the  authority  of  those  above  cited, 
and  others  similar.  Some  of  them  rest  upon 
temporary  obstructions  or,  as  in  PureeU  v.  EHh- 
glisn,  86  Ind.  84,  and  Woods  v.  Nanmkeag 
Steam  Cotton  Company,  184  Mass.  857,  where 
the  obstructions  were  accumulations  of  ice  and 
snow. 

We  see  no  reason  to  complain  of  these  and 
such  like  decisions.  They  are  not  founded 
upon  a  defect  in  the  thing  itself,  and  so  ar» 
not  in  conflict  with  our  decision  in  the  case  at 
bar.  Nor  do  we  intend  to  decide  that  the  land- 
lord is  liable  for  any  fault  of  the  tenant;  nor  is 
it  a  necessary  inference  that  he  would  be  bolden 
for  a  defect  m  the  construction  of  the  stairway, 
or  existing  before  the  lease. 

It  might  be  that  in  the  case  of  a  tenant,  ia 
the  absence  of  hidden  defects,  he  woald  be- 
bound  by  the  condition  of  the  stairway,  the 
time  of  the  lease,  and  bound  to  keep  it  dear 
from  the  accumulation  of  temporary  obstroc- 
tions  arising  from  use  or  from  natural  caoaei. 
as  ice  and  snow,  leaving  the  landlord  liable  for 
repairs  made  necessary  oy  the  ordinary  use  or 
decay.  These  severaf  questions  do  not  arise  in 
this  case,  and  we  give  no  opinion  upon  them. 
An  examination  of  the  cases  upon  thissubjed 
will  show,  we  think,  that  much  of  the  appannt 
conflict  in  them  arises  from  the  fact  that  dif- 
ferent questions  are  involved. 

Exceptions  overruled, 

Peters,  Ch.  J.,  WaJton  and  EmeiTf //» 
concurred.  Virgin  and  Haskellt  //,  con- 
curred in  the  resoR. 
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Charies  P.  MATTOCKS. 
(81  Maine,  810.) 
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the  Court  of  CommisaioDen  of  Alabama  Claims, 
does  not  coyer  a  claim  allowed  by  such  commis- 
sioners for  war  premiums  paid  by  the  bankrupt 
in  1863  on  vessels  Insured  airainst  confederate 
craiKn;  and  where  the  aasi^rnee  prosecuted  and 
collected  such  claim,  he  holds  the  proceeds  in 
trust  for  the  bankrupt. 


(February  18, 1880.) 


ON  report  from  Supreme  Judicial  Court, 
Cumberland  County.    Bill  sustained. 

This  suit  was  brought  by  plaintiff  against 
his  assignee  in  bankruptcy  to  recover  the 
amount  collected  by  the  latter  under  an  award 
of  the  Court  of  CommissioDers  of  Alabama 
Claims  for  war  premiums  of  insurance  paid  by 
plaintiff. 

The  case  was  reported  for  the  opinion  of  the 
fuD  court. 

Further  facts  appear  in  the  opinion. 

Mr,  CUtrenoe  Hale  for  plaintiff. 

Money  collected  from  war  premiums  does 
not  pass  to  the  assignee  in  bankruptcy  in  cases 
where  the  assignment  in  bankruptcy  was  pre- 
vious to  the  Act  of  June  5,  1882. 

Heard  v.  Sturgis,  6  New  Eng.  Rep.  210, 146 
Mass.  545;  Brooks  v.  Ahrens,  11  Cent.  Rep, 
126,  68  Md.  212;  Taft  v.  Marsily,  47  Hun,  175. 

The  payment  of  war  premiums  does  not  con- 
stitute such  "rights  of  action  for  property  or 
estate"  as  vest  in  the  assignee  under  the  lan- 
guage of  the  Act  under  which  the  complainant 
here  filed  his  petition  in  bankruptcy. 

See  Cojnegys  v.  Vasse,  26  U.  S.  1  Pet.  193  (7 
L  ed.  108);  Pierce  v,  Stidioorthp,  4  New  Eng. 


Rep.  498,  79  Maine,  284;  Leonard  v.  JVye,  125 
Mass.  455;  Grant  v.  Bodwell,  8  New  Eng. 
Rep.  247, 78  Maine.  460;  Williamson  v.  Golcard, 
1  Hask.  621;  Emerson  v.  HaU,  38  U.  8.  18  Pet. 
409  (10  L.  ed.  223);  Dodge  v.  Adams,  19  Pick. 
429;  Warren  v.  Whitmj/,  24  Maine,  561;  Cook 
V.  Biadlep.  7  Conn.  57;  Shep.  Touch.  822, 328; 
4  Kent,  Com.  206;  linrnand  v.  Bodocanaehi, 
L.  R.  6  Q.  B.  Div.  683;  Ermn  v.  U.  8,  97  U. 
S.  392  (24L.  ed.  1065). 

Mr.  C.  P.  Mattoeka,  defendant,  in  pro. 
per.: 

The  sum  received  by  the  defendant  from  the 
United  States  Treasurer  on  account  of  enhanced 
Insurance  premiums  paid  by  the  bankrupt  be- 
fore the  decree  in  bankruptcy,  being  in  the 
nature  of,  and  not  distinguishable  in  principle 
from,  *'  indemnity  for  an  unjust  capture," 
passed  by  the  assignment  in  bankruptcy  to  the 
aefendant  as  a  part  of  said  bankrupt's  estate. 

Comegys  v.  Vasse,  26  U.  S.  1  Pet.  193  (7  L.  ed. 
108K 

This  court  has  already  decided  that  claims 
provable  under  the  Act  of  June  5, 1882 — which 
is  the  Act  under  which  the  sum  in  controversy 
was  received — pass  by  the  residuary  clause  in  a 
will. 

Grant  v.  BodweU,  3  New  Eng.  Rep.  247,  78 
Maine,  460;  Pieree  v.  Stidworthy,  4  New  Eng. 
Rep.  498,  79  Maine,  234. 

And  if  such  claims  pass  by  will,  they  are 
clearly  distinguishable  from  the  claim  con- 
sidered in  Emerson  v.  Hall,  38  U.  8.  13  Pet.  409 
(10  L.  ed.  223),  in  which  the  sum  in  controver- 
sy was  a  mere  gift  or  donation,  and  pass  to  the 
assignee  in  bankruptcy. 

Leonard  v.  Nye,  125  Mass.  455. 


«mment  is  perfect  Emerson  v.  HeUi,  88  U.  8.  18 
Pet409aOL.ed.2S3). 

Gaims  for  unlawful  seizure  of  property  by  a  for- 
eign government  pass  to  the  assignee.  Clark  v. 
Clark,  58  U.  S.  17  How.  815  (16  L.  ed.  77). 

The  assignee  of  a  claim  against  a  f  oreigrn  govern- 
ment will  be  entitled  to  the  money  recovered  there- 
OD.   Lewis  V.  Bell,  56  U.  S.  17  How.  616  (15  L.  ed.  i»3). 

A  claim  of  a  bankrupt  against  a  foreign  gov- 
ernment passes  to  his  assignee  In  bankruptcy. 
Phelps  V.  McDonald.  99  U.  S.  298  (25L.  ed.  478);  Clark 
V.  caark,  wu-jpra. 

A  claim  against  the  United  States  In  favor  of  a 
British  subject  residing  in  this  country  passed  to 
Us  assignee  in  bankruptcy,  in  proceedings  under 
tbe  laws  of  the  United  States.  Phelps  v.  McDonald. 
Mipro. 

Gaimfor  reimbwrsement  of  *'  war  premiMms.^'' 

The  Judgment  of  the  Court  of  Commissioners 
of  Alabama  Claims  has  no  effect  as  res  jydicata;  and 
no  right  to  reimbursement  for  "war  premiums** 
existed  and  none  passed  by  assignment  to  assignee. 
As  claims  against  Great  Britain  for  * Var  premi- 
ums" were  rejected  by  the  Geneva  Tribunal,  the 
Act  of  Congress  providing  for  payment  of  the 
same,  was  a  gratuity  to  which  the  doctrine  of  rela- 
tion does  not  apply  so  as  to  give  rights  created 
thereby  relation  back  to  the  date  of  bankruptcy. 
Brooks  V.  Ahrens,  11  Cent.  Rep.  126, 68  Md.  212. 

Claims  for  payment  of  premiums  for  war  risks 
after  the  sailing  of  any  confederate  cruiser  did  not 
pass  by  assignment  in  bankruptcy  made  prior  to 
the  passage  of  the  Act  of  Congress  entitled  ''An 
Act  Be-EBtablishing  the  Court  of  Commissioners  of 
Alabama  Claims.**  Heard  v.  Sturgis,  6  New  Eng. 
Bep.  210, 146  Mass.  545. 

So  money  paid  by  the  United  States  to  assignees 


in  bankruptcy,  in  pursuance  of  said  Act  of  Con- 
gress passed  after  the  assignment,  on  account  of 
war  premiums  paid  by  the  bankrupts,  is  recover- 
able by  the  bankrupts  from  the  assignees.    Ibid. 

The  surviving  partner  is  entitled  to  recover  the 
moneys  received  by  them  for  **  war  premiums** 
paid,  and  that  without  recoupment  for  expenses 
and  counsel  fees.    Brooks  v.  Ahrens,  supra. 

Claims  against  indemnity  fund  in  hands  of  govern- 
ment. 

The  provision  made  by  the  Act  of  Congress  of 
1882  is  a  mere  gratuity.  Gillan  v.  Gillan,  55  Pa. 
430;  Bumand  v.  Rodocanachi,  L.  R.  6  Q.  B.  Div.  633, 
L.  R.  7  App.  Cas.  838;  Moore  v.  McDonald,  11  Cent. 
Rep.  131,  68  Md.  321. 

An  indemnity  claim  for  losses  occasioned  by  a 
confederate  cruiser,  when  established  by  statute, 
though  a  pure  firratulty,  is  an  absolute  legal  claim 
against  the  United  States.  Gtoreley  v.  Butler  (Mass.) 
6  New  £ng.  Rep.  800. 

When  tbe  sovereign  power  has  established  a 
claim  against  a  fund  in  its  hands,  and  has  provided 
a  tribunal,  and  all  necessary  machinery,  for  its  es- 
tablishment and  collection,  such  a  claim  is  ''prop- 
erty,** within  the  meaning  of  the  Insolvent  Act 
(Pub.  Stat.  167,  II 44,  46).    JWd. 

If  the  claim  is  eRtabllshed  in  pursuance  of  what 
would  have  been  an  antecedent  legal  duty  on  the 
part  of  the  sovereign  but  for  its  sovereignty,  it 
follows,  a  fortiori^  from  decisions  like  Leonard  v. 
Nye,  125  Mass.  455;  Jones  v.  Dexter,  125  Mass.  471; 
and  Comegys  v.  Vasse,  26  U.  S.  1  Pet.  212  (7  L.  ed, 
116),  that  some  claims  against  the  Sovereign  will 
pass  in  bankruptcy  or  insolvency,  although  the  Act 
which  recognizes— makes  them  effectual— Is  not 
passed  until  after  the  assignment.  Goreley  v.  But- 
ler, supra. 

Where  the  plaintiff  had  no  notice  of  the  proceed- 
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Danforth,  J. ,  delivered  the  opinion  of  the 
court: 

In  April  1863,  the  plaintiff  paid  the  sum  of 
$1,238.12  as  war  premiums  on  certain  vessels 
insured  against  capture  or  destruction  by  con- 
federate cruisers.  In  May,  1868,  he  was  adju- 
dicated a  bankrupt  and  the  defendant  was  ap- 
pointed his  assignee.  Under  the  Act  of  Con- 
gress of  June  5,  1882,  by  which  the  Court  of 
Commissioners  of  Alabama  Claims  was  re-es- 
tablished, he  made  application  to  that  court  for 
a  reimbursement  of  the  premiums  so  paid. 

Subsequently,  hj  reason  of  a  rule  adopted  by 
the  court,  the  defendant  as  assignee  came  in, 
prosecuted  the  claim  to  judgment,  and  on  Sep- 
tember 15,  1886,  received  thereon  the  suili  of 
$662.84. 

The  only  question  involved  is  whether  the 
defendant  holds  that  sum  in  trust  for  the 
plaintiff,  or  as  assignee  for  the  creditors  in 
bankruptcy.  The  fact  that  it  was  recovered  in 
his  name  as  assignee  can  have  no  effect  upon 
the  decision,  for  that  was  the  result  of  adjudi- 
cation by  the  commissioners  beyond  their  juris- 
diction, and  therefore  not  conclusive. 

It  must  now  be  considered  as  well  settled  that 
claims  allowed  by  that  court  under  the  Act  of 
June  28,  1874,  or  June  5, 1882,  and  in  accord- 
ance therewith,  for  the  capture  or  destruction 
of  property  by  the  confederate  cruisers,  are 
such  property  as  would  and  did  pass  by  an  as- 
signment in  bankruptcy  bearing  date  after  the 
capture  or  destruction,  and  before  the  allow- 
ance; or,  more  accurately  stating  it,  the  claim 
itself  passed  by  the  assignment  and  the  amount 
allowed  referred  back  to  the  loss,  took  the  place 


of  the  property  so  lost  and  goes  where  that 
would  have  gone.  Comeffys  v.  FitMe,  26  U.  S. 
1  Pet.  198  [7  L.  ed.  108];  Lumard  v.  N^, !» 
Mass.  455;  Grant  v.  Bodtoell,  78  Maine,  460,  S 
New  Eng.  Rep.  247;  Pierce  v.  Stidwart^,  t^ 
Maine,  234,  4  New  Eng.  Rep.  498. 

In  these  cases  the  principles  involved  and 
cases  decided  are  so  exhaustively  discussed  as 
to  leave  nothing  to  be  added. 

In  Comegys  v.  Famo,  which  is  the  leading 
case  in  this  country,  Mr.  Justice  Story  atates 
the  ground  of  assignability  thus:  ''Vested rights- 
ad  rem  and  in  re,  possibilities  coupled  with  an 
interest,  and  claims  growing  out  of,  and  adher- 
ing to.  property,  may  pass  by  assignment.** 

This  description,  presumably,  was  not  in- 
tended to  include  all  classes  of  property  asaigii- 
able;  but  it  clearly  goes  to  the  utmost 'lunit  of 
that  represented  by  such  claims  as  are  the  sab- 
lect  matter  of  the  cases  cited .  It  may  therefore 
be  safe  to  assume  that  unless  the  claim  under 
consideration  comes  within  the  above  descrip- 
tion it  was  not  assi^able,  and  the  case  at  bar 
would  be  clearly  distinguishable  from  those  re- 
lied upon  in  defense. 

The  origin  of  the  claim  shows  its  nature.  It 
comes  from  a  simple  contract  between  the 
plaintiff  and  his  insurers.  He  paid  them  his 
money  and,  as  a  full  consideration  received 
their  contract  of  indemnity  in  case  of  a  loss. 
There  were  no  expectations  for  the  future,  no 
foundation  for  any  hope  to  get  his  money  hack, 
unless  there  was  a  loss.  It  was  only  a  loss,  to> 
or  under  which  he  could  have  any  chum,  or 
which  could  give  rise  to  any  "possibilities 
coupled  with  an  interest;"  it  was  only  a  destiuc- 


logs  Instituted  by  his  insolvent  until  the  latter  had 
crothis  judgment  and  a  draft  of  the  amount  was  in 
the  defendant's  hand,  the  plaintiff  was  entitled  to 
reoelve  the  draft.  Quimby  v.  Carr,  7  Allen,  417; 
Cook  v.  Holbrook,  6  Allen,  672, 578:  Cox  v.  Prentice, 
8  Maule  &  8. 844;  Goreley  v.  Butler,  niprcu 

CompenMtion  for  eolleclUyn  of  elaCm. 

The  prohibition  in  the  Act  of  187^  concemingr  the 
compensation  for  collecting  claims  in  the  Court 
of  Gommissionen  of  Alabama  Claims,  is  limited  to 
liens,  sales  or  assignments  creating  a  right  of 
property  m  the  claim  itself,  and  does  not  extend  to 
a  mere  personal  agreement  to  pay,  as  compensa- 
tion for  services,  a  sum  of  money  equal  to  a  cer- 
tain proportion  of  the  amount  which  may  be  re- 
covered. Bacbman  v.  Lawson,  100  U.  8.  660  (27  L. 
ed.  1067). 

An  agreement  made  before  the  Treaty  at  Wash- 
ington, for  the  collection  of  a  claim  afterwards  in- 
cluded In  the  Geneva  Award,  was  not  annulled  or 
rescinded  by  the  Act  of  1874,  establishing  the  Court 
of  Commissioners  of  Alabama  Claims.    IMd. 

Where  a  firm  has  suffered  through  the  depreda- 
tions of  rebel  cruisers,  and  they  employed  an  attor- 
ney to  obtain  a  restoration  of  their  losses  through 
the  federal  government,  the  consideration  being  a 
certain  compensation  based  upon  the  amount  ulti- 
mately recovered,  and  the  dalm  was  presented  and 
rejected,  and  on  the  death  of  the  surviving  partner 
of  the  firm  his  administrator  refused  the  attorney's 
services  and  employed  other  counsel,  it  was  held 
that  the  writing  signed  by  the  attorney  and  the 
firm  was  not  a  mere  power  of  attorney  which  was 
revoked  by  the  death  of  the  surviving  partner,  but 
ran  to  those  who  might  represent  the  attorney  on 
the  one  hand,  and  beyond  the  death  of  the  sur- 
viving partner  on  the  other  hand;  and  that  the 
attorney  might  continue  and  procure  the  stipu- 
^^  R  A. 


lated  reward,  notwithstanding  the  rejection  of  the 
claim.  When  the  recovery  was  obtained  the  attor- 
ney was  entitled  to  the  stipulated  reward  less  the 
further  expense  inourred  after  the  rejection  of  Us 
services  by  the  administratrix.  See  Hodges  v.  Oi»- 
pel,21N.  T.  8.  R.  84S,  112  N.  Y.  ao. 

Rights  of  pergonal  repreeentalives  of  deeeatti 
claimomU 

If  the  sum  in  controversy  was  a  pure  gift  to  the 
plaintiSiB,  to  which  they  had  no  daim  as  of  right  la 
any  sense,  it  did  not  pass  to  their  aasiirnees.  Bmer- 
son  V.  HaU,  88  U.  8. 13  Pet.  400  ao  L.  ed.  228);  Oillan 
v.Gillan,66Pa.480. 

Bven  if  assignees  in  bankruptcy  are  universal  boo- 
oessors,  they  succeed  only  to  the  riirhts  and  inter- 
ests which  the  bankrupt  has  at  the  time-nou  of 
course,  to  anything  which  he  afterwards  may  ac- 
quire by  a  title  wholly  subsequent.  U.  &  Iter. 
8tat.Se044. 

Bxecutors  stand  in  a  different  position.  They 
^hrepresent  the  person  of  their  testator.*"  0  Bilw. 
III.  8tat.  1,  chap.  8;  Litt  S  837;  Overton  v.  SydaU. 
Popham,  120, 121;  Gouldsb.  120,  pL  6;  fioyer  v.  Kir- 
ett,  8  Bulstr.  817, 821;  Bain  v.  Cooper,  1  DowL  Pr. 
Cas.K.8.1M4. 

They  would  take  if  their  testator  had  died  he* 
fore  the  Act  of  1882  was  passed;  and  if  the  wffl  ooo- 
tained  a  residuary  clause,  it  might  be  oonstnied  ts 
apply  to  the  sum  received  by  them  as  represeatfof 
him,  in  acoordance  with  the  rule  laid  down  hy 
Lord  Hardwioke  in  Green  v.  Bkins,  8  Atk.  478.  At, 
that  ''If  the  personal  estate  is  increased  by  aay 
event  after  the  death  of  the  testator,  it  is  part  of 
the  residue,  and  will  pass  as  such."  Grant  v.  Bod- 
well,  8  New  Eng.  Bep.  847, 78  Maine,  460, 466;  Pleitie 
V.  Stidworthy,  4  New  Bn«r.  Bep.  488, 70  Maine,  SSL 

Our  decision  is  in  accordance  with  Brooks  r. 
Ahrens,ll  CenL  Bep.  126,  68  Md.  212:  Taft  v.JUr- 


KiNGBBURT   V.  MaTTOCKS. 


4d3 


tion,  or  capture  of  the  property  insured,  by  the 
confederate  cniiaers  which  could  give  rise  to 
any  claims  *'  growing  out  of  and  adhering  to 
property." 

Here  was  no  loss,  or  destruction,  or  capture 
of  the  property;  hence,  the  whole  thing  hegm 
and  ended  with  the  contract.  There  was,  in- 
deed, an  increase  in  the  premium  paid  conse- 
qnent  upon  the  fact  that  cruisers  were  afloat; 
bat  80  far  as  appears  the  vessels  were  not  ren- 
dered less  valuable  permanently,  or  their  voy- 
ages less  profitable  by  that  increase. 

Besides,  if  this  claim  was  in  any  sense  a  debt, 
so  as  to  be  assignable  as  such*  there  must 
necessarily  be  a  debtor.  Here  there  is,  or  was 
at  the  time  of  the  bankruptcy,  none.  There  is 
no  pretense  that  there  was  any  claim  upon  the 
United  States  Government,  and  it  is  conceded 
that  whatever  it  did  in  behalf  of  the  claim- 
ants, was  in  pursuance  of  its  duty  as  agent  for, 
or  protector  of,  its  subjects.  Jl»  such,  it  pre* 
aented  this  claim  for  aflowance  to  the  Govern- 
ment of  Great  Britain. 

Upon  objection  being  made,  it  was  decided 
that  by  the  intemationS  law  that  government 
was  not  liable  and  the  claim  was  withdrawn. 
This  decision,  if  not  conclusive,  was  satisfac- 
tory to  the  contracting  parties,  and  clearly  in 
accordance  with  the  law  applicable. 

Thus,  we  are  brought  to  the  conclusion  that 
at  the  time  of  the  plaintifif's  bankruptcy,  this 
daim  was  not  assignable,  was  not  in  fact  an  ex- 
istmg  rig^t  to  any  description  of  property,  and 
therdore  did  not  pass  under  the  assignment  to 
the  defendant  as  assignee. 


But  it  is  claimed  that  by  the  subsequent  pro- 
ceedings in  regard  to  the  claim  it  is  made  as- 
sii^nable,  and  that  these  proceedings  should  re- 
late back  to  the  beginning  and  thus  carry  the 
claim  to  the  assignee. 

It  may  be  true  that  the  claim  is  now  assi^- 
able.  But  on  what  principles  of  law  or  equity 
the  result  contended  for  should  follow  is  cer- 
tainly not  apparent.  The  assignment  covers 
only  property  existing  at  its  date.  The  credit- 
ors are  entitled  to  so  much  and  to  no  more. 

In  all  the  cases  relied  upon  the  corner  stone 
upon  which  the  decision  restais  that  at  the  time 
of  the  assignment  the  claim  was  assignable 
property  and  as  such  passed  by  the  assignment.  • 
If  this  claim  is  now  asdsrnable  it  is  by  virtue  of 
the  Act  of  Congress  of  June,  1882.  There  was 
nothing  growing  out  of  the  original  payment 
of  the  insurance  money,  any  more  than  in  the 
parent  of  money  for  any  other  purchase,  to 
which  the  creditors  were  entitled.  If  they  get 
this  claim,  they  get  something  to  which  they 
were  not  and  are  not  at  all  entitled. 

It  is  evident,  from  the  Act  referred  to  and 
the  circumstances  under  which  it  was  passed, 
that  Congress  did  not  so  intend.  It  is  signifi- 
cant that  the  Act  does  not,  as  in  the  prior  one, 
give  the  amount  awarded  to  assigns;  but  this 
may  not  be  conclusive. 

The  board  of  arbitration  allowed  no  amount 
whatever  for  claiAis  of  this  class,  but  a  sum  in 
gross  for  damages  caused  by  the  capture  or  de- 
struction of  property.  The  sum  allowed  was 
accepted  in  full  for  such  losses.  It  then  became 
the  duty  of  the  government  to  provide  for  such 


Jfly,  47  Hun,  175,  18  N.  Y.  8.  R.  687,  Field,  J.,  dls-  | 
tenting;  Heard  v.  Sturgis,  6  New  Eng,  Rep.  214, 
1«  Man.  645. 


Obuit  of  dalms:  iutisdietion,  pracUee  and  jtroeed- 

UTf,     * 

The  court  of  olaims  has  no  jurisdiction  of  a  cause 
of  action  against  the  United  States,  which  grows 
oat  of  or  is  dependent  on  a  treaty  stipulation.  So 
held  of  a  claim  which  grew  out  of  the  stipulations 
of  the  Treaty  of  Washington,  and  payment  of  the 
ofadm  to  the  United  States,  under  the  Geneva 
Award.  Great  Western  Ins.  Co.  v.  U.  8.  112  U.  8. 
UB(2BL.ed.687);  Paulson  v.  U.  8. 112  U.  S.  198  (28  H 
ed.  680,  note). 

The  Intervention  of  a  board  of  arbitration  and 
its  awaid  does  not  change  the  fact  that  the  final  rec- 
ognitton  and  payment  of  the  claims  grow  out  of 
the  stipulation  of  the  treaty.    Ibid. 

WbeQ  jurtadiotion  over  such  claims  is  conferred 
by  special  Act,  the  authority  of  the  court  to  hear 
md  determine  them,  and  of  this  court  to  review  its 
action,  is  limited  and  controlled  by  the  provisionfi 
of  that  Act  Ex  parte  U.  8.  C*Ex  parte  Atocha  ") 
64  U.  S.  17  WalL  439  (^  L.  ed.  098). 

The  court  of  claims,  in  deciding  upon  the  rights 
of  daimantB,  is  not  bound  by  any  special  rules  of 
Pleading.  U.  8.  v.  Bums,  79  U.  S.  12  Wall.  246  (20  L. 
ed.a88). 

The  forms  of  pleading  in  the  court  of  claims  are 
not  80  strict  as  to  preclude  the  claimant  from  re- 
covering what  is  Justly  due  to  him  upon  the  facte 
stated  in  Us  petition,  although  due  in  a  different  as- 
pect from  that  in  which  bis  demand  is  conceived. 
Oark  V.  U.S.  06  U.  8.  680  (24  L.  ed.  518);  U.  8.  v. 
Behan,  UO  U.  8. 338  (28  L.  ed.  168). 

Hie  oommon-law  rules  of  evidence  govern  the 
court  of  olaims  in  the  absence  of  an  Act  of  CongrreflB 
or  of  a  Bpecua  reason.   If  core  v.  U.  S.  01 U.  8. 270 
(28L.ed.840). 
8L.RA. 


Neither  the  claimant  nor  his  assigns,  nor  any  per- 
son interested  in  the  event  of  the  suit,  can  testify 
in  the  court  of  claims.  U.  8.  v.  Anderron,  76  U.  8. 
0WalL56a0L.ed.616). 

The  Act  of  1868  was  not  intended  to  exclude  bis 
evidence  in  a  case  where,  by  the  rules  of  the  com- 
mon law,  it  would  be  admitted  in  exceptional  cases, 
and  not  to  be  excluded  because  of  his  interest.  U, 
8.  V.  Clark,  06  U.  8. 87  (34  L.  ed.  606). 

Question  of  title  to  fund,  open  to  Utioation. 

The  decision  of  the  Court  of  Alabama  Claims,  ap- 
propriating the  fund  to  the  claim,  leaves  the  ques- 
tion of  title  thereto  open  to  litigation  in  the  ordi- 
nary!courts.  Goreley  v.  Butler  (Bfass.)  6  New  Rng. 
Rep.  80a 

The  adjudication  of  the  commlSBloners  only  de- 
cides upon  the  amount  and  validity  of  the  claim  na 
against  the  United  States:  sets  apart  and  Identifles 
the  fund  for  the  benefit  of  whoever  ultimately  may 
prove  Entitled  to  it,  under  the  proper  construction 
of  the  statute ;  and  leaves  the  rights  of  aU  persons 
claiming  to  be  entitled  to  the  sum  awarded  to  the 
ordinary  course  of  proceeding  In  the  established 
courts.  Leonard  v.  Nye,  125  Mass.  455, 406;  Comegys 
V.  Vaase,  26  U.S.  1  Pet.  198, 212  (7  L.ed.  108, U6). 

The  court  of  commissioners  has  expressed  and 
acted  on  this  view  of  the  law.  McLeiein  v.  U-  8* 
Davis's  Report  of  Dec.  of  Comrs.  112, 44th  Cong.  2d 
Sees.;  Senate  Ex.  Doc.  21 ;  Bankruptcy  Question, 
March,  1884,  in  Rules,  Opinions,  etc.,  of  Court  of 
Comrs.  of  AlakMuna  Claims,  Washington,  1885. 
Heard  v.  Sturgls,  6  New  Eng.  Rep.  212, 146  Mass.  545. 

It  follows  that  Kuch  claims  pass  to  an  assignee  in 
bankruptcy  or  insolvency  under  an  aasignment 
earlier  in  date  than  the  Act  providing  for  the  pay- 
ment of  the  claim.  Jiconard  v.  Nye,  Comegys  v. 
Vasse,  Heard  V.  Sturgls,  supra;  Jones  v.  Dexter, 
125  Mass.  460;  Phelps  v.  McDonald,  80  U.  8. 208  (25  L. 
ed.  478);  Plater  v.  Scott,  6  Gill  A  J.  116. 
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losses.  This  it  did,  and  the  balance  left  be- 
longed to  it  as  much  as  any  money  in  its  treas- 
ury. With  this  money  it  saw  fit  to  pay  in  part 
or  all,  as  the  amount  might  be  found  sufficient, 
of  the  sums  paid  for  en  hanced  premiums.  The 
Act  of  1882  was  passed  for  this  purpose.  It 
was  not  founded  upon  any  legal  or  equitable 
right  or  claim,  nor  was  it  an  acknowledgment 
of  such,  but  was  purely  and  simply  a  voluntary 
Act,  not  only  as  a  government  not  suable,  but 
such  would  have  b^en  its  effect  as  between  in- 
dividuals. Emergon  v.  Hall,  88  U.  8.  18  Pet. 
409  [10  L.  ed.  228]. 

But  whether  that  statute  confers  a  gratuity, 
•  or  is  the  creation  of  a  debt,  the  result  is  equally 
fatal  to  the  defense  in  this  case. 

The  only  conflicting  decision  to  which  our 


attention  has  been  directed  is  that  of  the  com- 
missioners, which  rests  very  largely  upon  tbe 
decisions  relied  upon  in  the  defense  of  this  case. 
As  we  have  seen,  those  cases  differ  materislly, 
and  are  not  authority  upon  any  questioD  in- 
volved in  this.  On  the  other  hand,  thecoodo- 
sion  here  reached  is  sustained  by  Broaki'v,  Ah- 
reus.  68  Md.  212,  11  Cent.  Rep.  126;  T<^  t. 
Marsily,  47  Hun,  175,  and  Heard  "9,  Sturgit,  146 
Mass.  545,  6  New  Eng.  Bep.  210, —in  which, 
especially  the  last,  will  be  found  a  veiy  ex- 
haustive discussion  of  the  principles  involred 
on  both  sides. 
Billmstadned, 

Peters,  Gh.  J.,  Walton,  'Virgbkf  Eacry 
and  H&ekeUfc//.,  concurred. 
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Joel    W.    SHERWOOD   et   al.,  Exrs.,  etc., 

AppU. 

Be  Will  of  Hannah  Enston. 

1.  Befbre  one  caA  be  snbjecsted  to  the  bm^ 
dens  of  a  lavr  providinsr  for  special  taxation, 
either  himself  or  his  property  must  be  clearly 
brought  within  its  terms. 

2.  No  tax  was  Imposed  upon  property  paBSinK  by 
will  or  intestacy  from  a  nonresident  of  the  State 
by  the  Collateral  Inheritance  Tax  Act  of  1885. 

(Danforth^  J.,  dissents.) 

(April  le,  1889.) 

APPEAL  by  defendants,  from  a  judgment  of 
the  General  Term  of  the  Supreme  Court. 
Second  Department,  affirming  a  judgment  of 
the  Surrogate's  Court  of  Kings  County  in  a 
proceeding  against  executors  to  enforce  pay- 
ment of  a  collateral  inheritance  tax  out  of  de- 
cedent's estate.  Beeersed. 
,  The  facts  sufficiently  appear  in  the  opinion. 

Mr.  Josiah  T.  Marean,  for  appellants: 

It  has  been  the  policy  to  encourage  the  mi- 
ration of  foreign  capital  into  the  State,  and  it 
IS  therefore  not  improhable  that  the  Legisla- 
ture did  not  intend  to  create  a  tax  which  would 
in  some  degree  tend  to  discourage  it. 

See  1  Rev.  Stat  p.  3>?9,  §  5,  as  amended  by 
chap.  176,  Laws  of  1851,  §  2.  See  also  1  Rev. 
Stat.  p.  419,  §  3;  WiUiams  v.  Wapne  Co.  78  N. 
561,  565,  566. 

The  law  under  discussion  must,  if  it  can 
without  violence,  be  so  construed  that  if  there 
were  a  similar  law  in  Pennsylvania,  none  of 
the  assets  would  be  subjected  to  a  double  tax 
upon  the  succession. 

See  People  v.  Too;  Comrs.  23  N.  Y.  236;  Peo- 
ple V.  Smith,  88  N.  Y.  576. 

The  Act  under  consideration  subjects  to  the 
tax  assets  of  a  resident  decedent  located  in 
Pennsylvania.  ^ 

Note.— Collateral  inheritance  tax,  and  succession 
^tax.  See  He  Uowc's  Bstate,  2  L.  EL  A.  826  and  note. 
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Moultrie  v.  Hunt,  23  N.  Y.  394;  Ptirwuf. 
Lyman,  20  N.  Y.  108;  Code,  §  2694. 

If,  then,  this  law  also  subjects  to  tax  the  suc- 
cession of  the  personalty  within  this  State,  of  a 
decedent  domiciled  in  Pennsylvania,  and  pass- 
ing by  virtue  of  its  laws,  it  involves  a  doubk 
tax  upon  that  succession,  and  exceeds  tbe  just 
powers  of  an  enlightened  State. 

See  OrcutfsApp.  97  Pa.  185, 186;  Thommn  v. 
Advocate  General,  12  Clark  &  F.  1,  17;  WaOiut 
V.  Atttf'Gen.  L.  R.  1  Ch.  1;  U.  S.v.HunnenceU,!^ 
Fed.  Rep.  617;  Atty-Gen.Y. Napier,  6  Exch.  217. 

Every  charge  upon  the  subject  must  be  im- 
posed by  clear  and  unambiguous  language. 
When  there  is  any  ambiguity  found  the  con- 
struction must  be  in  favor  of  the  public;  b^ 
cause  it  is  a  general  rule  that  when  the  public 
are  to  be  charged  with  a  burden  the  intentioo 
of  the  Legislature  to  impose  that  burden  most 
be  explicitly  and  distinctlv  shown. 

Dwarris,  quoted  bv  dooley,  p.  267;  War- 
rington V.  Furbor,  8  East,  245;  Venn  v.  Dia- 
mmid,  4  Bam.  &  C.  244;  Tomkina  v.  Askbg.  6 
Barn.  &  C.  542;  Boe  v.  Snaith,  8  Bing.  152; 
J^roughtonY.  Turtle,  11  Mees.  &  W.  567;  Mar- 
quis  of  Chandos  v.  Inland  Bevenue  Cmrt  6 
Exch.  479;  Gurry.  Seudds,  11  Exch.  192;  Qreoi 
V.  Holway,  101  Mass.  248;  Smith  v.  Waien,  25 
Ind.  398;  Cahaon  v.  Coe,  57  N.  H.  557;  U,  8. 
V.  Wigglesworth,  2  Story,  373. 

Duties  are  never  imposed  upon  thedtiiea 
upon  vague  or  doubtful  interpretationa. 

Poioers  V.  Barney,  5  Blatcht  208.  QeeU.S, 
V.  Watts,  1  Bond.  583. 

Mr.  James  W.  Ridgpray  for  respondait. 

Andrews,  J, ,  delivered  the  opinion  of  the 
court: 

Hannah  Enston  died  at  Spartanburgfa,  South 
Carolina,  on  the  26th  day  of  October,  1881 
At  the  time  of  her  death  she  was  a  resideDt  of 
Philadelphia,  in  the  State  of  Pennsylvania,  and 
she  had  never  been  a  resident  of  or  domiciled 
in  this  State.  She  left  a  last  will  and  testa- 
ment, which  was  admitted  to  probate  in  the  Sur- 
rogate's Court  of  Kings  County.  She  had  an 
estate  amounting  to  about  $1,000,000,  which 
by  her  will  she  disposed  of  to  her  collateral 
relatives  and  to  strangers  in  blood.  One  of  her 
executors  resided  in  ue  County  of  Kings,  and 
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the  other  at  Philadelphia;  and  all  the  legatees 
iNit  one  were  noDresiaeDts  of  this  State.  iNearly 
nil  her  property  was  invested  by  her  agents 
residing  in  the  City  of  Brooklyn,  and  was  man- 
aged by  them. 

After  making  certain  deductions  there  was 
left,  as  held  by  the  surrogate,  for  the  purposes 
of  taxation  under  the  Act,  chapter  488  of  the 
Laws  of  1885,  $848,541.11.  consisting  of  the 
following  property:  real  estate  situate  in  the 
County  of  Kings,  $125,575;  bonds  secured  by 
mortgages  u];>on  real  estate  in  the  State  of  New 
York,  $471,650;  and  promissory  notes  and 
bonds  of  municiiNil  corporations  and  stocks  and 
bonds  of  foreign  corporations,  $246,816.11. 

Upon  this  property  the  surrogate  made  an 
-order  directing  the  executors  to  pay  a  tax  of 
$42,107.05.  Frote  the  order  of  the  Surrogate  the 
executors  appealed  to  the  general  term,  where 
tbe  order  was  affirmed;  and  they  then  appealed 
to  this  court. 

It  is  not  questioned  that  this  tax  would  have 
been  proper  under  the  Act  referred  to,  if  Mrs. 
Enston  had  at  the  time  of  her  death  been  a  resi- 
dent of  this  State.  But  her  executors  claim 
that  as  she  was  not  a  resident  of  this  State  there 
is  no  law  imposing  or  requiring  payment  of 
this  tax. 

For  the  purpose  of  determining  whether  this 
tax  was  properly  exacted  we  must  construe  sec- 
tion 1  of  the  Act  of  1885,  as  that  section  is  the 
only  one  which  describes  the  property  to  be 
taxed  under  the  Act,  and  it  is  as  follows: 

"Section  1.  After  the  passage  of  this  Act, 
all  property  which  shall  pass  by  will  or  by  the 
Intestate  Laws  of  this  State  from  any  person 
who  ma^  die  seised  or  possessed  of  tbe  same 
while  being  a  resident  of  the  State,  or  which 
property  shall  be  within  this  State,  or  any  part 
of  such  property,  or  any  interest  therein,  or  in- 
come therefrom,  transferred  by  deed,  grant, 
sale  or  gift  made  or  intended  to  take  effect  in 
possession  or  enjoyment  after  the  death  of  the 
grantor  or  bargainer  to  any  person  or  persons, 
or  to  a  body  politic  or  corporate,  in  trust  or 
otherwise,  or  by  reason  whereof  any  person  or 
body  politic  .or  corporate  shall  become  bene- 
ficially entitled,  in  possession  or  expectancy,  to 
any  property  or  to  the  income  thereof  o'ther 
than  to  or  for  the  use  of  father,  mother,  hus- 
band, wife,  children,  brother  and  sister  and 
lineal  descendants,  bom  in  lawful  wedlock,  and 
the  wife  or  widow  of  a  son,  and  the  husband 
of  a  daughter,  and  the  societies,  corporations 
and  institutions  now  exempted  by  law  from 
taxation,  shall  be  and  is  subject  to  a  tax  of  $5 
on  every  $100  of  the  clear  market  valhe  of  such 
property,  and  at  and  after  the  same  rate  for 
any  less  amount,  to  be  paid  to  the  treasurer  of 
the  proper  county,  and  in  the  City  and  County 
of  New  York  to  'the  Comptroller  thereof,  for 
the  use  of  the  State;  and  all  administrators,  ex- 
ecutors and  trustees  shall  be  liable  for  any  and 
all  such  taxes  until  the  same  shall  have  been 
paid  as  hereinafter  directed;  Provided,  That  an 
e4ate  which  may  be  valued  at  a  less  sum  than 
$500  shall  not  be  subject  to  said  duty  or  tax." 

The  section  is  singularly  involved  and  ob- 
scure in  its  phraseology,  and  the  precise  legis- 
lative intent  is  very  far  from  being  clear. 
But  we  must  grapple  with  the  difficulties  which 
the  section  presents  as  well  as  we  can,  and  by 
a  fair  construction  of  the  language  used  give 
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effect  to  what  we  believe  to  have  been  the  pur- 
pose of  the  Legislature.  The  tax  imposed  by  this 
Act  is  not  a  common  burden  upon  all  the  prop- 
erty or  upon  all  the  people  within  the  State. 
It  IS  not  a  general  but  a  special  tax,  reaching 
only  to  special  cases  and  affecting  only  a  spe- 
cial clas^of  persons. 

The  executors  in  this  case  do  not,  therefore, 
in  any  proper  sense,  claim  exemption  from  a 
^neral  tax  or  a  common  burden.  Their  claim 
is  that  there  is  no  law  which  imposes  such  a 
tax  upon  the  property  in  their  hands  as  execu- 
tors. If  they  were  seeking  to  escape  from  gen- 
eral taxation,  or  to  be  exempted  from  a  com- 
mon burden  imposed  upon  the  people  of 
the  State  generally,  then  the  authonties  cited 
bv  the  learned  counsel  for  the  people,  to  the 
effect  that  an  exemption  thus  claimed  must  be 
clearly  made  out,  would  be  applicable.  But 
the  executors  come  into  court  claiming  that 
the  special  taxation  provided  for  in  the  Law  of 
1885  is  not  applicable  to  them  or  the  property 
which  they  represent.  In  such  a  case  they 
have  the  right,  both  in  reason  and  in  justice, 
to  claim  that  they  shall  be  clearly  brought 
within  the  terms  of  the  law  before  they  shallbe 
subjected  to  its  burdens. 

It  is  a  well  established  rule  that  a  citizen  can- 
not be  subjected  to  special  burdens  without  the 
clear  warrant  of  the  law.  The  following  au- 
thorities furnish  the  true  rule  applicable  to  such 
a  case:    Cooley,  Taxu.  2d  ed.  275;  U,8,  v.  Wig- 

fUstoorth,  2  Story,  373;  Powers  v.  Barney,  5 
Hatchf.  208;  U,  8.  v.  Watts.  1  Bond,  583;  Doe 
V.  Snaith,  8  Bing.  152;  Oreen  v.  Hotway,  101 
Mass.  248. 

The  section  imposes  a  tax  very  plainly  upon 
two  classes  of  property  by  clauses:  (1)  upot 
all  property  which  "shall  pass  bv  will,  or  by 
the  Intestate  Laws  of  this  State,  from  any  per- 
son who  may  die  seised  or  possessed  of  the 
same  while  being  a  resident  of  the  State;"  (2) 
upon  property  which  shall  be  within  this  State 
transferred  inter  vivos,  to  take  effect  at  the  death 
of  the  grantor  or  bargainer. 

It  is  claimed  on  behalf  of  the  People  that  the 
words  **or  which  property  shall  be  within  this 
State"  were  added  to  the  prior  language,  which 
included  only  property  left  by  resident*  of  the 
State,  so  as  to  include  all  property,  whether 
owned  at  death  by  a  resident  or  nonresident. 
If  that  had  been  the  result  sought  by  the 
draftsman  of  the  Act  it  would  have  been 
easy  insimple  language  to  cover  all  the  prop- 
erty within  the  State  which  might  pass  by  will 
or  intestacy  from  any  person  whatever.  If  the 
construction  claimed  by  the  People  be  the  cor- 
rect one,  then  we  have  the  peculiar  feature  that 
as  to  the  second  class  provided  for  in  the  Act 
(of  property  transferred  inter  vivos,  to  take 
effect  at  death),  instead  of  beginning  with  "all 
property,"  as  was  previously  done  as  to  the 
first  class,  we  find  the  singular  language,  "any 
part  of  such  property,  or  any  interest  therein, 
or  income  thereof,  transferred."  etc.  Would 
any  intelligent  person  have  used  such  language 
to  describe  all  property  or  all  property  of  a  cer- 
tain class? 

We  think  the  most  obvious  construction  is 
that  the  first  clasa  was  intended  to  embrace  all 
property  passing  by  will  or  intestacy  upon 
which  it  was  intended  to  impose  a  tax,  and  that 
what  immediately  follows  relates  exclusively 
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to  property  transferred  within  the  State  inter 
vivos,  and  should  be  read  consecutively  as  fol- 
lows: "Which  property  shall  be  within  this 
State,  or  any  part  of  such  property,  or  any  in- 
terest therein,  or  income  thereof,  transferred 
by  deed,  jrrant,  sale,  or  gift,"  etc.  The  sentence 
could  more  properly  have  been  constructed 
as  follows:  '* Which  property,  or  any  part  of 
such  property,  or  any  interest  therein,  or  in- 
come therefrom,  shall  be  within  this  State 
transferred  by  deed,  grant,  sale,  gift,"  eic.  The 
property  meant  by  the  words  "which  property" 
IS  not  entirely  certain.  Its  most  natural  mean- 
ing is  the  same  property  mentioned  in  the  prior 
part  of  the  section,  and  that  had  reference  only 
to  property  owned  by  a  resident  of  the  State. 
As  such  transfers  oi  property  inter  vivos  are 
very  rare  in  the  transactions  of  men,  it  is  prob- 
able that  the  purpose  of  that  provision  was  to 
defeat  an  evasion  of  the  statute  by  persons 
whose  property  had  been  made  liable  to  taxa- 
tion by  the  previous  portion  of  the  section,  to 
wit,  residents  of  the  State. 

It  is  not  probable  that  the  draftsman  had  in 
contemplation  that  a  nonresident  of  the  State 
would  come  here  and  make  a  transfer  of  prop- 
erty inter  vivos,  to  take  effect  at  his  death. 
There  would  be  no  occasion  for  him  to  do  it, 
as  the  previous  portion  of  the  section  had  im- 
posed no  succession  tax  upon  the  property 
which  he  as  a  nonresident  should  leave;  and 
yet  the  broad  lan^age  used  may  be  so  con- 
strued as  to  include  transfers  inter  vivos  made 
by  both  residents  and  nonresidents;  and  for  the 
puiposes  of  this  case  it  does  not  matter  which 
of  tj^ose  two  constructions  be  given  to  that  por- 
tion of  the  section. 

We  are  therefore  of  opinion,  in  view  of  the 
inapt  phraseology  used,  that  there  was  no  in- 
tention by  that  section  to  impose  a  succession 
tax  upon  property  passing  by  will  or  intestacy 
from  a  nonresident  of  the  State  to  his  collateral 
relatives. 

The  People  claim  some  support  for  their  con- 
struction of  section  1  from  section  11,  which 
reads  as  follows:  "Whenever  any  foreign  exec- 
utor or  administrator  shall  assign  or  transfer 
any  stocks  or  loans  in  this  State,  standing  in  the 
name  of  a  decedent,  or  in  trust  for  a  decedent, 
which  shall  be  liable  to  the  said  tax,  such  tax 
shall  be  paid  to  the  treasurer  or  comptroller  of 
the  proper  county  on  the  transfer  thereof;  other- 
wise, the  corporation  permitting  such  transfer 
shall  become  hable  to  pay  such  tax." 

It  must  be  observed  that  that  section  imposes 
no  tax.  Section  1  does  that,  and  it  is  upon  that 
section  alone  that  reliance  can  be  placed  for  the 
exaction  of  this  tax.  But  it  is  proper  to  look 
at  section  11,  so  far  as  it  may  throw  light  up- 
on section  1. 

There  may  be  cases  where  all  the  executors 
or  administrators  are  nonresidents  of  the  State, 
and,  therefore,  not  within  the  Jurisdiction  of 
our  courts;  and  such  executors  or  administra- 
tors may  assign  or  transfer  stocks  or  bonds  in 
this  State,  and  provision  is  here  made  for  the 
collection  of  the  tax  in  such  cases. 

Section  15  is  also  referred  to,  and  that  is  as 
follows: 

"The  surrogate's  court  in  the  county  in  which 
the  real  property  is  situate  of  a  decedent  who 
was  not  a  resident  of  the  State,  or  in  the  county 
of  which  the  decedent  was  a  resident  at  the  time 
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of  his  death,  shall  have  jurisdiction  to  hear  and 
determine  all  questions  in  relation  to  the  tax 
arising  under  the  provisions  of  this  Act." 

That  speaks  of  the  real  property  of  a  Doues- 
ident  decedent  situate  within  this  State:  benoe,. 
the  claim  is  made  that  the  statute  evideoUj 
contemplated  that  a  tax  may  be  imposed  onm 
the  real  estate  of  a  nonresident  decedent.  This 
section  is  very  bungling  and  uncertain.  The 
draftsman  evidently  had  in  mind  that  there 
mi^ht  be  some  case  in  which  a  nonresident  de- 
cedent might  leave  real  estate  in  this  State 
which  would  be  subject  to  taxation  under  the 
Act  This  section  certainly  can  have  no  opa- 
ation,  as  it  imposes  no  tax  unless  section  1  has 
imposed  a  tax  in  some  case  upon  the  real  estate 
within  this  Slate,  of  a  nonresident  decedent 

An  inference  cannot  be  drawn  from  this  sec- 
tion that  section  1  authorizes  the  imposition  of 
any  tax  upon  the  personal  property  of  a  non- 
resident decedent,  because  the  section  is  express- 
ly confined  to  the  real  property  of  such  a  de- 
cedent; and  unless  such  a  decedent  leaves  real 
property  within  this  State  no  jurisdiction  is 
conferred  upon  a  surrogate  to  determine  the 
questions  in  relation  to  the  tax  arising  under 
the  provisions  of  the  Act  But  there  might  be 
a  case  if  section  1  be  construed  to  impose  a  tax 
upon  all  property  transferred  within  this  8iste 
inter  vivos  where  the  real  estate  of  a  nonnsi- 
dent  situate  within  this  State  would  be  liable  to 
the  tax;  and  in  this  way  some  force  and  eifect 
could  be  given  to  section  15. 

There  is  certainly  nothing  in  this  Act  impos- 
ing a  succession  tax  upon  the  stocks,  bonds  and 
other  choses  in  action  left  within  this  Stale  by 
a  nonresident  decedent  It  is  a  general  nik  of 
law  that  such  property  attends  ttie  owner  and 
has  its  situs  at  his  domicil.  It  is  true  that  that 
is  a  fiction  of  the  law,  but  it  is  a  fiction  which 
must  prevail  unless  there  is  something  in  the 
policy  of  the  statute  or  its  language  which  shows 
a  different  legislative  intent  People  v.  Tax 
Comrs.  28  N.  Y.  224;  PeapU  v.  Smith,  88  N. 
Y.  576. 

The  corporate  stocks  of  the  decedent  were 
not,  under  the  general  laws  of  this  State,  taxa- 
ble here,  although  the  share  certificates  maj 
have  been  held  here  by  her  agents.  The  cer- 
tificates are  in  no  general  sense  property.  They 
simply  represent  interests  in  the  corporations; 
and  the  sUus  of  the  property  owned  by  a  share- 
holder in  a  corporation  is  either  where  the  cor- 
poration exists  or  at  the  domicil  of  Uie  ahaie- 
nolder;  it  can  in  no  proper  sense  be  said  to  be 
where  the  certificates  happen  to  be  in  the  hands 
of  an  agent  in  a  State  where  the  oorpoiatio& 
has  no  existence  and  the  owner  no  donoiciL 

So,  too,  the  bonds  of  foreign  oorporationB  m 
the  hands  of  the  aeents  of  the  decedent  beie 
were  not,  in  a  legalsense,  property  within  this 
State,  and  they  were  not  under  the  general  laws 
or  the  policy  of  the  State  taxable  here.  Nor 
were  the  mortgages  taxable  here.  On  the  con- 
trary, they  were  by  the  general  policy  of  the- 
State  exempted  from  taxation  here.  1  Re?. 
Stat.  889,  g  5,  as  amended  by  chap.  176,  Lavs 
1851,  g  2;  1  Rev.  Stat  419,  g  8;  WiOiam^. 
Wayne  Co.  78  N.  Y.  561. 

There  is  nothing  in  the  Act  of  1885  from 
which  it  can  be  inierred  that  the^  Legislature 
meant  so  far  to  depart,  from  its  general  fasten 
and  policy  of  taxation  as  to  impose  here  a  sue- 
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cession  tax  upon  property  thus  situated.  It 
was  dealing  .with  taxation  upon  the  property  of 
persons  domiciled  here,  and  used  lanfi^uage  suf- 
ficient to  impose  taxation  upon  such  property, 
Init  not  upon  property  of  nonresidents  which 
had  no  rittts  in  this  State. 

It  cannot  be  presumed  that  it  was  the  inten- 
tion of  the  Legislature  to  impose  taxation  up- 
on alt  the  property  of  any  deo?dent  found  with- 
in this  State.  Suppose  a  foreigner  should  come 
here  with  negotiable  securities  in  his  possession 
for  the  purpose  of  buying  property  here,  and 
soon  after  should  die  here.  Or,  suppose  a  mer- 
chant should  come  here  from  some  other  State 
with  drafts  or  noTOtiable  securities  in  his  pos- 
session, and  should  die  here  shortly  after  reach- 
ing this  State;  can  it  be  supposed  in  either  of 
such  cases  that  it  was  the  lenslative  intent  that 
before  the  property  of  the  decedent  could  be 
taken  out  of  this  State  to  the  jurisdiction  of  his 
domlcil  it  should  be  subjected  to  a  tax  to  en- 
hance the  revenues  of  the  State? 

Then,  again,  if  this  Act  is  to  be  so  construed  as 
to  reach  personal  estate  of  nonresident  deced- 
ents, how  is  it  to  be  administered?  There  are 
no  means  of  ascertaining  here  how  much  of  the 
estate  will  pass  to  collateral  relatiTes  under  a 
win,  or  by  intestacy.  That  can  only  be  known 
after  the  entire  expense  of  administration  and 
the  debts  and  liabilities  of  the  deceased  have 
been  ascertained  and  deducted  at  the  place  of 
his  doroiciL 

Suppose  a  nonresident  dies,  leaying  a  million 
dollars  in  this  State,  and  is  largely  indebted 
at  the  place  of  his  domidl— what  his  net  es- 
tate will  be  after  deducting  debts  and  expenses 
of  administration  can  only  be  ascertained  at  his 
domicil,  where  his  estate  must  be  finally  ad- 
ministered and  adjusted;  and  there  can  be  no 
way  of  adjusting  the  estate  here,  as  there  is  no 
machinery  in  the  law  here  appropriate  to  such 
a  purpose;  and  thus  it  would  be  impracticable 
to  administer  this  statute. 

Still  further,  if  a  succession  tax  is  demanded 
and  paid  here  upon  the  property  of  a  nonresi- 
dent decedent,  that  does  not  answer  a  claim  for 
a  further  tax  at  the  place  of  the  decedent's  dom- 
icil; and  thus  his  estate  might,  and  many  times 
would,  be  subjected  to  a  double  succession  tax. 
There  is  in  the  State  of  Pennsylvania  a  law  for 
the  taxation  of  collateral  inheritances  like  that 
which  exists  here,  and  if  this  estate  be  sub- 
jected to  this  tax  in  this  State  it  may  again  be 
subjected  to  a  like  tax  in  that  State.  All  these 
considerations  should  lead  us  to  hesitate  to  put 
upon  section  1  such  a  construction  as  would 
bring  within  its  purview  the  property  of  a  non- 
resident decedent  left  In  this  State  at  his  death. 

Upon  some  of  the  questions  here  discussed 
the  case  of  Orcut^s  Appeal,  97  Pa.  179,  is  an 
instmctive  authority. 

By  chapter718  of  the  Laws  of  1887,  section  1 
of  the  Act  of  1886  was  so  amended  as  to  sub- 
let to  its  operation  the  property  within  this 
State  of  a  nonresident  decedent,  and  this 
amendment  furnishes  some  evidence  that  prior 
thereto  the  proper  construction  of  the  section, 
aoooiding  to  the  understanding  of  the  Legisla- 
ture did  not  include  within  its  operation  such 
property. 

We  are  therefore  of  opinion  that  i/ie judgment 
eft^  General  Thrm  and  the  decree  of  the  eurro- 
§ate  aihmild  he  rewreed,  and  the  proeeedinge  die- 
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missed,  with  costs  in  aU  the  courts  to  the  appel- 
lants. 

Earl,  Peekluun  and  Orayt<7^-.  concur. 
Danfortht  J.,  reads  dissenting  opinion. 
Fineh,  J.,  concurs.  Rug^Pt  Ch.  J,,  not  vot- 
ing. 

Daaforth,  J.,  dissenting: 

The  question  we  have  to  determine  iswheth- 
er  the  Act  of  1885  {supra)  discloses  an  intent 
that  property  within  this  State,  but  belongins: 
at  the  time  of  her  death  to  a  nonresident,  shall 
be  taxed  under  its  provisions.  I  am  of  the 
opinion  that  such  is  its  manifest  purpose. 

The  language  of  the  first  section  takes  in  all 
property  within  the  State  which  may  be  the 
subject  of  transmission  by  will  or,  in  case  of 
intestacy,  by  statute,  or  of  alienation  by  deed, 
grant,  saJe  or  ^ft,  made  or  intended  to  take 
effect  in  possession  or  enjoyment  after  the  death 
of  the  grantor.  The  property  subjected  to  taxa- 
tion is  the  property  within  the  State.  The 
words  used  make  it  immaterial  whether  that 
property  belonged  to  a  resident  or  a  nonresi- 
dent, so  that  its  owner  makes  a  testamentary 
disposition  of  it,  or  a  disposition  of  that  nature 
in  whatever  form  it  may  be.  This  construc- 
tion is  most  in  harmony  with  the  subject  of  the 
statute  and  with  the  j^neral  policy  of  the  State 
in  reference  to  taxation. 

In  the  construction  of  such  statutes  exen^tion 
is  not  favored  (JVfl^pfe  v.  Tax  Comrs.  76  N.  Y.  64; 
People  V.  Davenport,  91 N.  Y.  675);  and  whatever 
grammatical  difficulties  may  stand  in  the  way, 
the  intent  of  the  Legislature,  if  let  out  by  its 
language,  should  be  made  effective.  It  may 
be,  as  the  appellant  claims,  that  no  satisfactory 
conclusion  can  be  reached  by  following  the 
exact  punctuation  and  philology  of  the  separate 
clauses  of  the  statute:  but  the  language  is  not 
incapable  of  a  reasonable  meaning,  and  it  is 
enough  if  its  general  scope  and  tenor  furnish 
sufficient  light  for  a  sensible  interpretation  not 
at  variance  with  the  words  in  which  the  design 
of  the  Legislature  has  been  clothed. 

Such  is  the  case  before  us.  It  is  conceded 
by  the  learned  counsel  for  the  appellant  that 
the  confusion  thought  to  be  apparent  in  the 
words  of  this  Act  is  cured  by  the  amendatory 
Act  of  1887,  chapter  718.  Tlie  corresponding 
provisions  as  contained  in  that  statute  are: 

"After  the  passage  of  this  Act  all  property 
which  shall  pass  by  will  or  by  the  Intestate 
Laws  of  this  State  from  any  person  who  may 
die  seised  or  possessed  of  the  same  while  a  res- 
ident of  this  State,  or  if  such  decedent  was  not 
a  resident  of  this  State  at  the  time  of  death, 
which  property,  or  any  part  thereof,  diall  be 
within  this  State." 

The  amendatory  words  are  those  in  italics. 
They  supply  by  explicit  designation  what  was 
implied  in  the  former  Act,  and  facilitate  the  in- 
terpretation of  the  other  clauses,  but  they  are 
nevertheless  superfluous.  They  are  neither 
wider  than  the  former  words,  nor  do  they  make 
the  statute  more  comprehensive  than  it  was 
originally,  nor  require  a  different  meaning  to 
be  given  to  it.  Ifnder  either  statute  the  clear 
intention  was  to  bring  in  for  taxation  all  prop- 
erty, real  and  personal,  without  re^pard  to  resi- 
dence, which  was  within  the  jurisdiction  of  the 
courts  of  this  State,  and  to  be  administered  im- 
der  its  laws  for  the  beneficiaries  named  in  the 
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Act,  subject  only  to  the  exceptions  named  in 

the  Act  itself;  and  no  reason  can  be  gathered 

from  the  iirst  section  for  any  other  limitation. 

Subseaucnt  sections  sustam  the  view  I  have 

?»resentea.  Section  11  regulates  the  conduct  of 
oreign  executors  or  administrators  in  reference 
to  certain  property  of  the  decedent,  and  section 
15  provides  for  priority  of  jurisdiction  in  case 
■"of  a  decedent  who  was  not  a  resident  of  the 
State/'  as  well  as  over  the  estate  of  a  decedent 
■who  at  the  time  of  his  death  was  a  resident. 

Nor  do  I  conceive  there  is  any  reasonable 
doubt  as  to  the  property  upon  which  the  tax 
should  be  levied.  The  appellant's  contention 
is  that  as  to  the  personal  securities,  the  resid- 
uum, after  the  payment  of  debts  and  other 
charges,  should  alone  be  assessed,  and  that  the 
court  of  the  decedent's  domicil  is  the  onl^  one 
that  can  properly  determine  how  much  of  them 
-will  go  to  the  collateral  beneficiaries.  The 
power  of  the  Legislature  to  tax  the  succession 
of  nonresidents  to  property  in  this  State  is  un- 
questioned. The  property  chargeable  with  the 
tax  is  detined  with  such  clearness  as  to  deprive 
the  appellant's  contention  of  all  force. 

In  the  first  place,  it  is  all  property  which 
shall  pass  (section  1).  (2)  Its  value  in  certain 
cases  is  to  be  appraised  immediately  after  the 
death  of  the  deepen t  at  what  was  the  fair  mar- 
ket value  thereof  at  the  time  of  his  death.  (8) 
All  taxes  imposed  by  the  Act  are  made  due  and 
payable  at  the  death  of  the  decedent  (^  4),  and 
the  executors  are  given  power  to  sell — not,  it 
will  be  observed,  the  property  actually  subject 
t6  distribution  to  the  beneficiaries,  but  so 
much  of  the  property  of  the  decedent  as  will 
enable  them  to  pay  said  tax  (§7);  and  by  sec- 
tion 8  they  are  required  within  thirty  days  to 
pay  over  the  tax  retained  by  them  to  the  comp- 
troller of  the  city  or  treasurer  of  the  proper 
county,  as  the  case  maj  be. 

Other  sections  provide  for  the  appraisal  of 
the  property  of  persons  whose  estates  are  sub- 
ject to  the  payment  of  the  tax,  others  to  secure 
its  payment,  and  so  framed  as  to  prevent  in- 
justice to  the  persons  interested  in  the  property. 
But  the  primary  object  of  the  law  is  the  im- 
position of  the  lax  and  its  prompt  collection. 
To  that  end  the  executor  is  empowered  to  raise 
money  by  sale;  and  in  case  of  stocks  or  bonds 
standing  in  the  name  of  a  decedent,  or  in  trust 
for  a  decedent,  where  the  foreign  executor  as- 
signs or  transfers  them,  the  tax  must  be  paid 
on  the  transfer,  or  if  lie  faDs  to  do  so,  the  cor- 
poration itself  must  pay  the  tax.  The  last 
provision  as  to  payment  by  a  corporation  could, 
of  course,  only  be  enforced  against  a  domestic 
corporation  or  one  doing  business  within  this 
State. 

There  is  no  danger,  therefore,  that  any  such 
securities  can  be  effectually  assigned  or  trans- 
ferred by  the  executors  until  the  statute  is  com- 
plied with,  or  that  the  payment  of  the  tax  may 
be  so  evaded.  The  condition  of  his  assignee 
would  be  no  better  than  his  own. 

If  erroneously  paid  (§  10),  or  if  debts  are 
proven  against  the  estate  of  a  decedent  after 
the  payment  of  legacies  or  distribution  of  prop- 
erty from  which  the  tax  has  been  deducted,  or 
upon  which  it  has  been  paid,  a  just  proportion 
of  the  tax  is  to  l)e  repaid.  But  the  taxes  are 
first  and  at  all  events  to  be  paid  or  secured,  and 
tliis  is  to  be  done  if  necessary  from  the  very 
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property  of  which  the  decedent  was  in  her  life- 
time seised. 

The  authorities  cited  from  other  States  woaM 
seem  from  their  language  to  stand  upon  a  dif- 
ferent statute.  They  cannot  in  any  case  affect 
the  construction  of  our  own.  The  order  ap- 
pealed from  applies  only  to  real  property  and 
personal  securities  which  at  the  time  of  the 
death  of  the  decedent  were  within  this  State. 

It  conforms  to  the  statute  now  before  us  and 
should  be  affirmed. 


FIRST  PRESBTTERIAN  CHURCH  of  Al- 
bany, Appt., 

V. 

Thomas   C.  COOPER  et  al.,  Admrs..  etc., 
Betpts. 

( N.Y ) 

1.  No  action  to  enforce  »  g^rataitoiisprcHi- 
iae  caA  be  w»^-*«trflr*"^,  however  woitby  tte 
object  intended  to  be  promoted. 

2.  A  subflcrlption  paper  by  which  the  sabsoiib* 
8X8  agree  to  and  with  the  trustees  of  a  churdi 
to  pay  the  sums  severally  subscribed  by  them  for 
the  purpose  of  'pscyiufs  off  a  certain  mortgaxe 
debt,  upon  condition  that  the  whole  sum  be  sub- 
scribed or  paid  within  one  year,  and  reciting  t 
consideration  of  $1  to  each  of  the  subscriberB  tn 
hand  paid  (but  which  in  fact  was  not  paid),  and 
the  agreement  of  the  subscribers  with  each  otter 
contained   in  the  contract,  where  neither  tbe 


Note.— JBntfrc  contract,  in  part  cold. 

If  the  promise  be  entire,  and  not  in  writing,  ind 
a  part  of  it  relate  to  a  matter  which  by  tbe  Statute 
of  Frauds  should  be  in  writing,  such  part,  being 
void,  avoids  the  whole  contract.  Mechelen  v.  Wal- 
lace,? Ad.  &  EL  49.2  Nev.  A?  P.  224:  1  ParBOD8,Goot 
p.  402. 

But  if  it  be  such  in  its  nature  that  it  may  be  di- 
vided, and  the  part  not  required  to  be  in  writing  by 
the  statute  may  be  enforced  without  injostioe  to 
the  promisor,  that  portion  of  the  agreement  will 
be  binding.  Irvine  y.  Stone,  6  Cush.  S08:  Wood  t. 
Benson,  2  Cromp.  &  J.  94,  2  Tyrw.  98;  Rand  v.  Mi^ 
ther.  7  Monthly  Law  Kep.  390. 

Subscription  to  common  object;  consideration. 

Where  several  promise  to  contribute  to  a  com- 
mon object,  desired  by  all,  the  promise  of  each  may 
be  a  good  consideration  for  the  promise  of  the  oth- 
ers. Congregational  Society  v.  Perry,  6  N.  H.  IM; 
George  v.  Harris,  4  N.  H.  638;  Church  in  Second 
Precinct  In  Pembroke  v.  Stetson,  5  Pick.  fiOB;  State 
Treasurer  v.  Cross,  9  Vt.  289;  University  of  Ver- 
mont V.  Buell,  2  Vt.  48 ;  Canal  Fund  Comts.  v.  Peny, 
6  Ohio,  68 ;  1  Parsons,  Cont.  a09^L 

If  a  benefit  accrues  to  him  who  makes  the  prom- 
ise, or  if  any  loss  or  disadvantage  accrues  to  him  to 
whom  it  is  made,  at  the  requestor  on  the  motion  of 
the  promisor,  although  without  benefit  to  the  prom- 
isor, in  either  case  the  consideration  Is  suflldent  to 
sustain  assumpsit.  Com.  Dig.  title,  Action  upon  tht 
Case  upon  Assumpstt;  Pillans  v.  Van  Mierop,  S  Burr. 
1873;  Nerot  v.  Wallace,  8  T.  R.  24;  Bunn  v.  Gay,  * 
East,  194;  Wlllatts  v.  Kennedy,  8  Bing.  5;  Miller  t. 
Drake,  1  Calnes,  45;  Powell  v.  Brown,  3  Jchna  lOOt 
Porster  v.  Fuller,  6  Mass.  58;  Townsley  v.  Smnnil, 
27  U.  8.  2  Pet.  182  O  L.  ed.  388):  HUdreth  v.  Ptokerw 
ton  Academy,  29  N.  H.  287;  Haines  v.  Haines,  6  Md. 
485. 

If  one  or  more  of  several  considerations  wfaidi 
are  recited  as  the  ground  of  a  promise  be  only  friT* 
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ohorch  nor  the  trustees  promise  to  do  anythinfiTt 
and  whatever  action  the  trustees  In  fact  take 
In  procuring  subscriptions  is  as  Individuals  and 
not  in  their  official  capacity,  creates  no  obUsra- 
tion  which  can  be  enforced  by  the  church  against 
any  of  the  subscribers,  because  there  is  no  privity 
of  contract  between  them  and  the  church, 
1  Payment  bjr  a  subMsrlber  of  part  of  his 
subscription,  which  was  not  legally  enforceable, 
does  not  make  the  balance  of  the  sulMcription 
valid. 

(March  6, 188B.) 

APPEAL  by  plaintiff,  from  a  judgment  of 
the  Gteneral  Term  of  the  Supreme  Court, 
Third  Department,  reversing  a  judgment  in  its 
favor  entered  upon  the  report  of  a  referee  in  a 
proceeding  to  enforce  payment  of  a  subscrip- 
tion.   Affirmed, 

The  case  arose  upon  the  presentation  of  a 
claim,  founded  upon  two  subscriptions  by 
Thomas  P.  Crook,  deceased,  towards  pacing  a 
mortgage  upon  the  First  Presbyterian  Church 
of  Albany,  to  said  Crook's  executors  and  its 
rejection  by  them,  and  its  reference  under  the 
statute  to  a  referee  to  hear  and  determine. 

The  paper  to  which  decedent  subscribed  was 
as  follows: 

We,  the  undersigned,  hereby  severally  prom- 
ise and  agree  to  and  with  the  trustees  of  the 
First  Presbyterian  Church  in  the  City  of  Al- 
bany, in  consideration  of  $1  to  each  of  us  in 
hand  paid,  and  the  agreements  of  each  other 
in  this  contract  contained,  to  pay  on  or  before 
three  years  from  the  date  hereof,  to  said  trus- 


tees, the  sum  set  opposite  to  our  respective 
names,  but  upon  the  express  condition,  and  not 
otherwise,  that  the  sum  of  $45,000,  in  the  aggre- 
gate, shall  be  subscribed  and  paid  in  for  the 
purpose  hereinafter  stated;  and  if,  within  one 
year  from  this  date,  said  sum  shall  not  be  sub- 
scribed or  paid  in  for  such  purpose,  then  this 
agreement  to  be  null  and  of  no  effect.  The 
purpose  of  this  subscription  is  to  pay  off  the 
mortgage  debt  of  $45,000  now  a  lien  upon  the 
cburcn  edifice  of  said  church,  and  the  subscrip- 
tion or  contribution  for  that  purpose  must  equal 
that  sum  in  the  aggregate  to  make  this  agree- 
ment binding. 
Dated  May  18, 1884. 

The  full  amount  required  was  subscribed  and 
Crook  paid  a  portion  of  his  subscriptions  dur- 
ing his  lifetime.  After  his  death  his  executors 
refused  to  pay  the  balance  of  the  subscription; 
and  upon  its  being  referred  to  the  referee  he  de- 
cided that  the  claim  was  valid  and  must  be  paid. 
Upon  appeal  to  the  general  term  it  held  that 
part  of  the  subscriptions  were  invalid;  that 
therefore  the  required  amount  had  not  been 
subscribed,  and  decedent's  subscriptions  were 
not  binding,  and  reversed  the  case;  whereupon 
plaintiff  appealed  to  this  court. 

Further  facts  appear  in  the  opinion. 

Mr.  Matthew  Hale«  for  appellant: 

Assuming  that  the  court  was  correct  in  de- 
ciding that  part  of  the  subscriptions*  were  in- 
valid, yet  there  was  a  waiver  of  the  condition 
that  $45,000  must  be  subscribed.  No  new  con- 
sideration is  required  to  support  a  waiver  of  a 


olouB  and  insuflScient«  but  not  illegal,  and  others 
are  good  and  suiBcient.  then  undoubtedly  the  con- 
sideration may  be  se^-ered,  and  those  which  are 
void  disregarded,  while  those  which  are  valid  will 
sustahi  the  promise.  Parish  v.  Stone,  U  Pick.  198 : 
King  v.  Sears,  2  Cromp.  M.  &  R.  48;  Jones  v.  Waite, 
6  Ring.  N.  C.  841;  Sheerman  v.  Thompson,  11  Ad.  & 
GL 1027;  Best  v.  Jolly,  1  Sid.  88;  Gripps  v.  Gk>u]dinge, 
1  BoUe,  Abr.  80,  pi.  2;  Bradbume  v.  Bradbume, 
Cro.  BUS.  149;  Ck>ulston  v.  Carr,  Cro.  Eliz.  848;  Crisp 
V.  QameL  Cro.  Jac  128;  Shackell  v.  Rosier,  2  Bing. 
N.C.6M. 

ConvdiUonB  annexed. 

Where  the  defendant  subscribed  $800  to  a  fund 
for  the  payment  of  the  salaries  of  the  olficers  of  a 
college,  and  a  condition  was  annexed  that  the  sub- 
scnbeTS  were  not  to  be  bound  unless  the  aggregate 
amount  of  subscriptions  and  contributions  reached 
a  certain  sum— It  was  held  that  there  was  no  con- 
sideratlon  for  the  undertaking,  and  that  no  action 
would  lie  upon  it,  although  there  was  evidence 
tending  to  show  that  the  whole  amount  bad  been 
subscribed  or  contributed  according  to  the  terms 
of  the  condition.  Stewart  v.  Hamilton  College,  2 
Denio,  408;  Barnes  v.  Perine,  9  Barb.  202 ;  Johnston 
V.  Wabash  College,  2  Ind.  666. 

Such  a  sulMcription  may  at  all  events  be  treated 
as  an  agreement  of  the  subscribers  by  and  with 
eacli  other  upon  the  failure  to  perform  which  by 
any  one  of  them  the  others  can  join  in  an  action  of 
assumpsit  against  him  to  recover  the  amount  of  his 
sutMcription.  Congregational  Society  v.  Perry,  6 
K.  a.  184 ;  Congregational  Society  v.  Goddard,  7  N. 
H.  485;  Fisher  v.  Ellis,  8  Pick.  828;  Amherst  Academy 
V.  Cowls,  8  Pick.  427. 

In  general,  subscriptions  on  certain  conditions  in 
favor  of  the  party  subscribing  are  binding  when 
the  acts  stipulated  as  conditions  are  performed. 
Wffliams  College  v.  Danf  orth,  12  Pick.  641. 

Tbat  such  subscriptions  are  valid  where  no  ez- 
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penses  or  liabilities  are  Incurred  because  of  them  ,and 
on  the  ground  of  mutuality  of  promise,  seems  to  be 
at  least  implied  In  some  cases.  George  v.  Harris,  4 
N.  H.  538;  Gaul  v.  Gibson,  8  Pa.  416;  ColUer  v.  Baptist 
Educational  Society,  8  B.  Hon.  66;  Barnes  v.  Perine, 
9  Barb.  202, 12  N.  T.  18. 

When  oiilioatory. 

Where  advances  have  been  made,  or  expenses  or 
liabilities  Incurred  by  others  in  consequence  of  sub- 
scriptions for  alms,  education,  religion  or  other  pub- 
lic uses,  before  any  notice  of  withdrawal,  this  should, 
on  general  principles,  be  deemed  sufBcient  to  make 
them  obligatory,  provided  the  advances  were  au- 
thorized by  a  fair  and  reasonable  dependence  on 
the  subscriptions.  Bryant  v.  Goodnow,  6  Pick.  228; 
Warren  v.  Steams,  19  Pick.  78;  Thompson  v.  Page, 

I  Met.  670;  Robertson  v.  March,  4  m.  196;  Macon  v. 
Sheppard,  2  Humph.  886;  University  of  Vermont  v. 
Buell,  2  y  t.  48 ;  Canal  Fund  Comrs.  v.  Perry,  6 
Ohio,  68;  Barnes  v.  Perine,  9  Barb.  202:  Homes  v. 
Dana,  12  Mass.  190 ;  Farmington  Academy  v.  Al- 
len, 14  Mass.  172. 

There  are  many  authorities  which  seems  to  hold 
it  necessary,  in  such  cases,  that  there  shall  be  some 
promise  or  engagement  by  the  committee,  corpora- 
tion or  other  person  to  whom  the  subscription  pa- 
per runs,  or  that  something  should  be  done  on  their 
part  as  the  erection  of  the  building,  providing  ma- 
terials or  the  like,  in  order  to  render  the  subscrii^ 
tion  binding.    Phillips  Limerick  Academy  v.  Davis, 

II  Mass.  114 ;  Brldgewater  Academy  v.  Gilbert,  2 
Pick.  679;  Troy  Conference  Academy  v.  Nelson,  24 
Vt  189;  GittluRS  v.  Mayhew,  6  Md.  118;  Phipps  v. 
Jones,  20  Pa.  200:  Barnes  v.  Perine,  9  Barb.  202;  WU- 
son  V.  Baptist  Education  Society,  10  Barb.  809;  Gait 
V.  Swain,  9  Gratt.  688. 

The  endowment  of  a  literary  institution  is  not  a 
sufBcient  consideration  to  uphold  a  subscription  to 
a  fund  designed  for  that  object.  Stewart  v.  Hamil- 
ton College,  2  Denio,  403, 1  N.  T.  681. 
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coDdition  precedent,  and  such  waiver  may  be 
shown  by  acts' or  conduct  occurrinf^  subsequent- 
ly to  the  breach  of  the  condition,  indicating  an 
intention  to  waive  such  condition,  although 
there  is  no  new  consideration,  and  although 
there  may  be  no  estoppel. 

Prentice  v.  Knickerbocker  L.  Ins,  Co,  77  N. 
Y.  483;  Goodwin  v.  MoMockneetts  Mut.  L,  Ins. 
Co,  73  N.  Y.  480,495;  Titus  y.  Glens  FaUslns, 
Co.  81  N.  Y.  410.  See  also  Gonkling  v.  KiTig, 
10  N.  Y.  440;  Clark  v.  Dales,  20  Barb.  52;  Goit 
V.  Nat.  Protection  Ins,  Co,  25  Barb.  189,  191. 
192;  At^  v.  Wiilson,  81  N.  Y.  841;  NichoU 
V.  Mnse,  94  N.  Y.  160;  BaJcer  v.  Braman,  6 
Hill,  47;  P^ple  v.  Van  Rensselaer,  9  N.  Y.  291. 
The  case  is  within  the  principle  of  Hutchins 
V.  SmiUi,  46  Barb.  285;  Bef</rmed  Prot.  Dtttdi 
Church  V.  Brown,  17  How.  Pr.  287. 

The  subscription  was  a  valid  and  binding  ob- 
ligation. 
Barnes  v.  Perine,  12  N.  Y.  18. 

"Where  several  promise  to  contribute  to  a 
common  object  desired  by  all,  the  promise  of 
each  may  be  a  good  consideration  for  the  prom- 
ise of  others  .  .  .  Where  advances  have  been 
made  or  expenses  or  liabilities  incurred  by 
others  in  consequence  of  such  subscriptions,  be- 
fore any  notice  of  withdrawal  this  should,  on 
general  principles,  be  deemed  sufficient  to  make 
them  obligatory;  provided  the  advances  were 
authorized  by  fair  and  reasonable  dependence 
on  the  subscriptions.  This  rule  seems  to  be 
well  established;  and  the  expenses  or  liabilities 
need  not  have  been  incurred  by  the  plaintiff  if 
others  of  the  subscribers  incurred  them  on  the 
faith  of  the  defendant's  subscription." 

Parsons,  Oont.  p.  452;  Miller  v.  Ballard,  46 
111.  377.  See  also  Presby.  Society  of  Knox- 
boro  V.  Beach,  74  N.  Y.  72;  Wayne  dt  0,  Colle- 
ffiate  Institute  v.  Smith,  86  Barb.  576;  Troy 
Conference  Academy  v.  Nelson,  24  Vt.  189; 
Lathrop  v.  Kna/pp,  27  Wis.  214;  Maine  Cent. 
Inst,  V.  Haskell,  78  Maine,  140;  United  Pretby. 
Church  V.  Baird,  60  Iowa,  287;  Boberis  v.  Co6), 
6  CJent.  Rep.  794,  103  N.  Y.  600. 

Messrs.  ward  ft  Cameron,  for  respond- 
ents: 

The  subscriptions  are  absolutely  void  for 
want  of  consideration. 

Stewart  v.  Hamilton  College,  2  Denio,  403; 
Hamilton  CoUege  v.  StevoaH,  1 N.  Y.  581;  Stod- 
dard V.  Cleveland,  4  How.  Pr.  150;  Hammond 
v.  Shepard,  29  How.  Pr.  190;  1  Parsons,  Cont. 
452;  Pratt  v.  Elgin  Baptist  Society,  93  111. 
475,  34  Am.  Rep.  187;  Beach  v.  First  M,  E. 
Church,  96  111.  179;  University  of  Des  Moines 
y.  Livingston.  57  Iowa,  307;  Cottage  St.  M,  E, 
Church  V.  Kendall,  121  Mass.  528;  PhiUips 
Limerick  Academy  v.  Datds,  11  Mass.  113. 

The  subscription  of  one  subscriber  to  a  sub- 
scription i)aper  is  not  a  valid  consideration  for 
the  subscription  of  another. 
f  1  Parsons,  Cont.  452;  Barnes  v.  Perine,  12 
N.  Y.  18,  30. 

Mr.  Crook  never  waived  any  of  the  terms  or 
conditions  contained  in  the  subscription  agree- 
ment. 

In  order  to  constitute  an  estoppel,  or  a  waiv- 
er of  objections,  there  must  be  some  act  or  omis- 
sion which  has  misled  another  acting  upon  it 
in  good  faith  and  exercising  reasonable  care. 

Boardman  v.  E.  Co.  84  K.  Y.  157. 
3  L.  R.  A 


"If  the  element  of  fraud  or  injury  is  want- 
ing, there  is  no  estoppel." 

Northwestern  Mut,  L.  Ins.  Co,  v.  Ameman, 
7  West.  Rep.  712,  119  HI.  329,  59  Am.  Rep. 
799;  36  Alb.  L.  J.  364. 

A  party  does  not  waive  an  objection  founded 
upon  a  fact  of  which  he  is  ignorant 

Newb&ry  v.  Fumival,  66  S.  Y.  688. 

Andrews*  J,^  delivered  the  opinion  of  the 
court: 

It  is,  we  think,  an  insuperable  objecUon  to 
the  maintenance  of  this  action,  that  there  wis 
no  valid  consideration  to  uphold  the  sabscrip- 
tion  of  the  defendant's  intestate. 

It  is,  of  course,  unquestionable  that  no  actioo 
can  be  maintained  to  enforce  a  gratuitoos 
promise,  however  worthy  the  object  intended 
to  be  promoted.  The  performance  of  such  a 
promise  rests  wholly  on  the  will  of  the  penon 
makinj^  it.  He  can  refuse  to  perform,  and  his 
legal  right  to  do  so  cannot  be  disputed,  altbougfa 
his  refusal  may  disappoint  reasonable  expecta- 
tions, or  may  not  be  justified  in  the  forum  of 
conscience. 

By  the  terms  of  the  subscription  paper  the 
subscribers  promise  and  agree  to  and  with  the 
trustees  of  the  First  Presbyterian  Church  of 
Albany,  to  pay  to  said  trustees,  within  three 
years  from  its  date,  the  sums  severallv  sub- 
scribed by  them,  for  the  purpose  of  paying  off 
"  the  mortgage  debt  of  $45,000,  on  the  diurch 
edifice,"  upon  the  condition  that  the  whole  sum 
shall  be  subscribed  or  paid  in  within  one  year. 
It  recites  a  consideration,  viz. :  **  In  considera- 
tion of  %\  to  each  of  us  (subscribers),  in  band 
paid,  and  the  agreement  of  each  other  in  this 
contract  contained  ..." 

It  was  shown  that  the  $1  recited  to  have  been 
paid  was  not  in  fact  paid,  and  the  fact  that  the 
promise  of  each  subscriber  was  made  by  reason 
of  and  in  reliance  upon  similar  promises  by  the 
others,  constitutes  no  consideration  as  between 
the  corporation  for  whose  benefit  the  promise 
was  made,  and  the  promisors. 

The  recital  of  a  consideration  paid  does  not 
preclude  the  promisor  from  disputing  the  fact 
in  a  case  like  this;  nor  does  the  statement  of  a 
particular  consideration  which  on  its  face  is  in- 
sufficient to  support  a  promise,  give  it  any 
validity,  althou|rh  the  fact  recited  may  be  true. 

It  has  sometimes  been  supposed  that  when 
several  persons  promise  to  contribute  to  a 
common  object,  oesired  by  all,  the  promise  of 
each  may  be  a  good  consideration  for  the  prom- 
ise of  others,  and  this  although  the  object  in 
view  is  one  in  which  the  promisors  hare  no 
pecuniary  or  legal  interest,  and  the  perform- 
ance of  toe  promise  would  not,  in  a  legal  sense, 
be  beneficial  to  the  promisors  entering  into  the 
engagement.  This  seems  to  have  been  the  view 
of  the  Chancellor  as  expressed  in  SUw^  ▼- 
Hamilton  College, when  it  was  before  the  court  of 
errors,  2  Denio,  417.  and  dicta  of  the  judges 
will  be  found  to  the  same  effect  in  other  eases. 
Church  in  Second  Precinct  in  Pembroke  v.  5W- 
son,  6  Pick.  508;  Watkins  v.  Eames,  9  Cusb. 
537. 

But  the  doctrine  of  the  Chancellor,  M^ejjPJ" 
derstand,  was  repudiated,  when  Hamilton  0»- 
l^  V.  SteuHirt,  came  before  this  court,  1  N.  T. 
!  581,  as  have  been  also  the  dicta  in  the  Mas- 
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sachuaetts  cases,  by  the  court  in  that  State,  in 
the  recent  case  of  (httcige  Street  Methodist  Eptseo- 
pal  Church  V.  K&ndall,  121  Mass.  528. 

The  doctrine  seems  to  us  unsoiind  in  princi- 
ple. It  proceeds  on  the  assumption  that  a 
stranger  both  to  the  consideration  and  the 
promise,  and  whose  only  relation  to  the  trans- 
action is  that  of  donee  of  an  executory  gift, 
may  sue  to  enforce  the  payment  of  the  gratu- 
ity, for  the  reason  that  there  has  been  a  breach 
01  contract  between  the  seyeral  promisors,  and 
a  failure  to  carry  out  as  between  themselyes 
their  mutual  engagement.  It  is  in  no  proper 
seDse  a  rase  of  mutual  promises  as  between  the 
plaintiff  and  defendant.  If  any  action  would 
lie  at  all,  it  would  be  one  between  the  prom- 
isors for  breach  of  contract. 

In  the  disposition,  therefore,  of  this  case,  we 
must  reject  the  consideration  recited  in  the  sub- 
scription paper  as  grouud  for  supporting  the 
promise  of  the  defendants'  intestate,  the  money 
consideration,  because  it  bad  no  basis  in  fact, 
and  the  mutual  promise  between  the  subscrib- 
ers, because,  as  to  their  promises,  there  is  no 
priyity  of  contract  between  the  plaintiff  and 
the  promisors.  Some  consideration  m  ust  there- 
fore be  found  other  than  that  expressly  stated 
in  the  subscription  paper  in  order  to  sustain  the 
action. 

It  is  urged  that  a  consideration  may  be  found 
in  the  efforts  of  the  trustees  of  the  plaintiff  dur- 
ing the  year,  and  the  time  and  labor  expended 
hj  them  during  that  time,  to  secure  subscrip- 
tions in  order  to  fulfill  the  condition  upon 
which  the  liability  of  the  subscribers  depended. 
There  is  no  doubt  that  labor  and  seryices  ren- 
dered by  one  party  at  the  request  of  another 
would  constitute  a  good  consideration  for  a 
promise  made  by  the  latter  to  the  former,  based 
on  the  rendition  of  the  seryice.  But  the  plaint- 
iff encounters  the  difficulty  that  there  is  no  eyi- 
dence,  express  or  implied,  on  the  face  of  the 
subscription  paper,  nor  any  eyidence  outside  of 
it,  that  the  corporation  or  its  trustees  did,  or 
undertook  to  do,  anything  upon  the  inyitation 
or  request  of  the  sumcribers.  Nor  is  there  any 
eyidence  that  the  trustees  of  the  plaintiff,  as 
representatiyes  of  the  corporation,  in  fact  did 
anything  in  their  corporate  capacity,  or  other- 
wise than  as  indiyiduals  interested' in  promot- 
ine  the  general  object  in  yiew. 

Leaymg  out  of  the  subscription  paper  the  af- 
firmatiye  statement  of  the  consideration  (which 
for  reasons  stated  may  be  rejected),  it  stands  as 
a  naked  promise  of  the  subscHbers  to  pay  the 
seyeral  amounts  subscribed  by  them  for  the 
purpose  of  paying  the  mortgage  on  the  church 
property,  upon  a  condition  precedent  limiting 
their  liability.  Neither  the  church  nor  the 
trustees  promise  to  do  anything,  nor  are  they 
requested  to  do  anything;  nor  can  such  a  re- 
quest be  implied. 

It  was  held  in  Hamilton  College  y.  Stewart,  1 
N.  Y.  5^1,  that  no  such  request  could  be  im- 
plied from  the  terms  of  the  subscription  in 
that  case,  in  which  the  ground  for  such  an  im- 
plication was,  to  say  the  least,  as  strong  as  in 
this  case. 

It  may  be  assumed  from  the  fact  that  the 
subscriptions  were  to  be  paid  to  the  trustees 
of  the  church  for  the  purpose  of  paying  the 
mortgage,  that  it  was  understood  that  the  trus- 
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tees  were  to  make  the  payment  out  of  the 
moneys  receiyed.  But  the  duty  to  make  such 
payment  in  case  they  accepted  the  mone^ 
would  arise  out  of  their  duty  as  trustees.  This 
duty  would  arise  upon  the  receipt  of  the  money, 
although  they  had  no  antecedent  knowledge 
of  the  subscription.  They  did  not  assume  eyen 
this  obligation  by  the  terms  of  the  subscription, 
and  the  fact  that  the  trustees  applied  money 
paid  on  subscriptions,  upon  the  mortgage  debt, 
did  not  constitute  a  consideration  for  the  prom- 
ise of  the  defendants'  intestate.  We  are  unable 
to  distinguish  this  case  in  principle  from  Hamil- 
ton College  v.  Stewart,  1  N.  Y.  581. 

There  is  nothing  that  can  be  urged  to  sustain 
this  subscription  that  could  noi  with  equal 
force  haye  been  urged  to  sustain  the  subscrip- 
tion in  that  case.  In  both  the  promise  was  to 
the  trustees  of  the  respectiye  corporations.  In 
each  case  the  defendant  had  paid  part  of  his 
subscription  and  resisted  the  balance.  In  both, 
part  of  the  subscription  had  been  collected  and 
applied  by  the  trustees  to  the  purpose  specified. 

In  Hamilton  College  y.  Stewart  (which  in 
that  respect  is  unlike  the  present  one),  it  ap- 
peared that  the  trustees  had  incurred  expense 
in  employing  agents  to  procure  subscriptions 
to  make  up  the  required  amount;  and  it  was 
shown,  also,  that  professors  had  been  employed 
upon  the  strength  of  the  fund  subscribed. 

Hamilton  College  y.  Stewart  is  a  controlling 
authority  in  this  case.  It  has  not  been  oyer- 
ruled,  and  has  been  frequently  cited  with  ap- 
proyal  in  the  courts  of  this  and  other  States. 

The  cases  of  Bamee  y.  Ferine,  12  N.  Y.  18, 
and  RobertsY.Cobb,  103  N.Y.  000,  5  Cent.  Rep. 
794,  are  not  in  conflict  with  the  decision  in 
Hamilton  College  y.  Stewart. , 

There  is,  we  suppose,  no  doubt  that  a  sub- 
scription inyalid  at  the  time  for  want  of  con- 
sideration may  be  made  yalid  and  binding  by  a 
consideration  arising  subsequently  between  the 
subscribers  and  the  church  or  corporation  for 
whose  benefit  it  is  made. 

Both  of  the  cases  cited,  as  we  understand 
them,  were  supported  on  this  principle.  There 
was,  as  was  held  by  the  court  in  each  of  these 
cases,  a  subsequent  request  by  the  subscriber 
to  the  promisee  to  go  on  and  render  seryices  or 
incur  liabilities  on  the  faith  of  the  subscription, 
which  reouest  was  complied  with  and  seryices 
were  rendered  or  liabilities  incurred  pursuant 
thereto.  It  was  as  if  the  re(iue9t  was  made  at 
the  yery  time  of  the  subscription,  followed  by 
performance  of  the  request  by  the  promisor. 

Judge  Allen  in  his  opinion  in  Bamee  y. 
Ferine,  said,  *'  The  request  and  promise  were 
to  eyery  legal  effect  simultaneous;"  and  he  ex- 
pressly disclaims  any  intention  to  interfere  with 
the  decision  in  Hamilton  College  y.  Stewart. 

In  the  present  case  it  was  shown  that  indi- 
yidual  trustees  were  actiye  in  procuring  sub- 
scriptions; but,  as  has  been  said,  they  acted 
as  indiyiduals  and  not  in  their  official  capacity. 
They  were  deeply  interested,  as  was  Mr.  Crook, 
in  the  success  of  the  effort  to  pay  the  debt  on 
the  church,  and  they  acted  in  unison.  But 
what  the  trustees  did  was  not  prompted  by  any 
request  from  Mr.  Crook.  They  were  all  co- 
laborers  in  promoting  a  common  object.  We 
can  but  regret  that  the  intention  of  the  intes- 
tate in  respect  to  a  matter  in  which  he  was 


478 


Wisconsin  Sufhbmb  Coukt. 


Not., 


deeply  interested,  and  whose  interest  was  mani- 1  But  we  think  there  is  no  alternative,  and  thai 
tested  up  to  the  very  time  of  his  death,  is  to  he  the  judgment  must  be  affirmed, 
thwarted  by  the  conclusion  we  have  reached.  |     AH  concur. 


WISCONSIN  SUPREME  COURT. 


LAND,  LOG  &  LUMBER  CO.  et  al,  JReepte., 

V. 

W.  E.  BROWN  et  al.,  Appis. 

1.  Wimxmslii  Laws  1883»  chap.  292»  giviner 
to  the  boards  of  supervisoTB  of  towns  oontalnlner 
one  or  more  unincorporated  villages  of  not  less 
than  1,000  inhabitants  each,  authority  to  exercise 
certain  powers  over  the  inhabitants  of  such  vil- 
lages upon  the  adoption  of  a  resolution  at  the 
annual  town  meeting  In  favor  thereof,  is  not 
void  for  uncertainty,  as  the  powers  granted  are 
clearly  defined  by  reference  to  the  powers  grant- 
ed to  village  boards. 

2.  A  statute  (Wis.  Laws  1888,  chap.  282)  giving  en- 
larged powers  to  the  authorities  of  towns  con- 
taining unincorporated  villages  of  1,000  inhabit- 
ants each,  without  incorporating  the  villages, 
but  allowing  them  still  to  remain  a  part  of  the 
town  for  all  purposes  of  taxation  and  govern- 
ment, does  not  violate  Wisconsin  Constitution, 
art.  11,  t  8,  which  provides  that  it  shall  be  the 
duty  of  and  which  empowers  the  Legislature  to 
provide  for  the  organization  of  cities  and  incor- 
porated villages. 

8.  A  statute  fWis.  Laws  1^8,  chap.  282)  giving 
towns  containing  one  or  more  unincorporated 
villages  of  1,000  inhabitants  each  certain  enlarged 
powers  does  not  violate  Wisconsin  Constitution, 
art.  4,  •  28,  which  provides  that  '*  The  Legislature 
shall  establish  but  one  system  of  town  and  county 
government." 

4.The  fkct  that  money  is  raised  by  taxa- 
tion, under  statute  authority,  upon  all 
the  taxable  property  of  a  town,  to  be 
expended  for  some  unprovement  in  an  unincor- 
porated village  thereof,  such  as  for  water  works, 
fire  protection  or  police  regulations,  does  not 


violate  any  constitutional  restriction  or  mibUc 
policy. 

(November  8, 1886.) 

APPEAL  by  defendants  from  an  order  of  the 
Circuit  Court  for  Oneida  County  (Gilsoo. 
J.)f  denying  a  motion  to  vacate  a  preliminary 
injunction.    JReversed. 

This  action  was  brought  by  the  Land,  ] 
&  Lumber  Company  in  behalf  of  itself  i 
other  taxpayers  of  the  Town  of  Pelican,  Oneida 
County,  against  W.  E.  Brown.  C.  Faust  and 
G.  H.  Clark,  as  board  of  supervisors  of  said 
town,  and  P.  J.  Johnson  as  treasurer,  and  W. 
E.  Brown,  C.  Faust,  G.  H.  Clark  and  0.  L 
Packard,  to  restrain  the  levy  of  taxes,  the  pay- 
ment of  a  town  order,  and  for  a  money  judg- 
ment. 

Section  3  of  article  11  of  the  Wisconsin  Con- 
stitution provides  that  it  shall  be  the  duty  of 
the  Legislature,  and  it  is  empowered,  to  pro- 
vide for  the  organization  of  cities  and  incorpo- 
rated villages. 

Additional  facts  and  the  questions  presented 
are  stated  in  the  opinion. 

Messrs,  Alban  A  Barnes  for  appellants. 

Messrs,  Stark  ft  Sutherland,  with  Mr. 
W.  F.  Bailey,  for  respondents: 

There  is  a  lack  of  certainty  in  the  provisioo^ 
of  chapter  292  of  the  Act  of  1883,  and  it  would 
seem  that  the  courts  could  not  hesitate  in  de- 
claring it  void  for  uncertainty. 

State  V.  Hundhausen.,  26  Wis.  432. 

Village  boards  of  trustees  can  only  exercise 
the  pK)wers  conferred  upon  them  by  cnapter40» 
within  the  limits  of  the  municipality. 


Note.— Ibttm«  and  viUaoes;  powers  granted. 

The  Legislature  may  apportion  a  public  burden 
BXDong  all  the  taxpayers  of  the  State  or  amongr  those 
of  a  particular  section.  Detroit  v.  Daly  (Mich.)  IS 
West.  Rep.  151;  Chicago,  B.  A?  Q.  R.  Ck>.  v.  Otoe  Co. 
88  U.  S.  16  WalL  607  (21  L.  ed.  375);  Blandlng  v.  Burr, 
18  Gal.  843;  Guilford  v.  Chenangfo  Co.  13  N.  Y.  148; 
Stewart  v.  Polk  Co.  80  Iowa,  9;  Augusta  Bank  v. 
Augrusta,  49  Maine,  507;  Desty,  Tazn.  1119. 

But  an  uninhabited  tract  of  country,  nowhere 
adjoining  an  existing  village,  and  in  which  such 
corporation  has  no  special  interest,  cannot  be  made 
by  Act  of  the  Legislature  a  part  of  such  village,  for 
the  mere  purpose  of  increasing  the  corporate  rev- 
enues by  the  exaction  of  taxes.  Smith  v.  Sherry, 
60  Wis.  fSiO, 

If  assessments  are  to  be  sustained  at  all,  it  must 
be  on  the  ground  that  they  are  the  exercise  of  the 
taxing  power.  Dalrymple  v.  Milwaukee,  53  Wis. 
186;  Baltimore  v.  Green  Mount  Cemetery,  7  Md.  517; 
Harvard  College  v.  Boston,  104  Mass.  470;  Weeks  v. 
MUwaukee,  10  Wis.  242. 

Special  taxation  of  contiguous  property  for  pur- 
poses of  local  improvement  is  different  from  gen- 
eral taxation  for  the  purposes  of  revenue,  and  from 
local  taxation  for  revenue  to  be  applied  to  other 
corporate  uses.    Craw  v.  Tolono,  96  Dl.  255. 

A  tax  on  a  local  district  for  local  improvements 
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is  constitutional.    Williams  v.  Cammack,  Si  1Q& 
209. 

The  administration  of  justice,  the  preeervatioaot 
public  peace,  and  the  like,  although  confided  to 
local  agencies,  are  essentially  matters  of  public 
concern;  while  the  enforcement  of  munidpai  tif- 
laws  proper,  the  establishment  of  gas  worki,  of 
water  works,  the  construction  of  sewers  and  the 
like,  are  matters  which  pertain  to  the  municipality 
as  distinguished  from  the  State  at  large.  People  v. 
Hurlbut,  24  Mich.  44;  1  DiUon,  Mun.  Corp.  p.  14& 
.  A  municipality  invested  with  the  control  of  streets 
may  construct  a  subterranean  reservoir  or  sewer 
in  the  middle  of  the  street  without  the  asaentof  tbe 
opposite  lot  owners.  Cincinnati  v.  Penny,  21  Ohio 
St.  499;  2  Dillon,  Mun.  Corp.  p.  650. 

The  prevention  of  damage  by  fire  is  usually  an 
object  within  the  scope  of  municipal  authority, 
either  by  express  grant  or  by  the  power  in  a  diar- 
tered  town  or  city  to  make  police  regulations  or 
needful  by-laws.  Allen  v.  Taunton,  19  Pick.  466; 
Hunneman  v.  Fire  District  No.  1, 87  Vt.  40;  RobiD- 
son  V.  St.  Louis,  28  Mo.  488;  Wadleigh  v.  Gihnan,  IT 
Maine,  408;  Vanderbiit  v.  Adams,  7  Cow.  8411, 851. 

And  money  may  also  be  appropriated  for  the 
benefit  of  engine  and  hook  and  ladder  oompanies 
therein.  Carleton  v.  Washington,  38  Kan.  72B;  Van 
Sicklen  v.  Burlington,  27  Vt.  70;  Miller  v.  Savannah 
Fire  Co.  28  Ga.  678. 
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It  -would  seem  to  follow  that  town  boards 
ictiDg  ex  officio  as  trustees  could  not  exercise 
the  same  powers  bevond  the  municipality,  and 
more  especially  so  In  this  case,  when  the  Act 
io  express  terms  makes  their  powers  applicable 
only  to  such  unincorporated  village,  and  lim- 
its their  exercise  therem. 

See  Cooley,  Const  Lim.  218. 

Whether  the  Legislature  can  or  cannot  dele- 
rate  power  to  act  upon  lands  which  are  vil- 
kges  in  fact,  though  unincorporated,  the  courts 
have  (}uite  uniformly  construed  statutes  as  not 
implying  any  such  power  against  private  con- 
sent 

Shumway  v.  Bennett,  39  Mich.  461 ;  Cooley, 
Const.  Lim.  107. 

Boundaries  ought  to  be  defined  and  certain. 

Dillon,  Mun.  Corp:  §  182. 

It  is  necessary  to  draw  the  line  which  sepa- 
rates the  limits  of  the  place  aod  people  to  be 
incorporated. 

Id.  §§  183, 184. 

The  definition  of  corporate  bounds  is  second 
in  importance  to  no  corporate  interest  what- 
ever. If  it  can  be  delegated  at  all  so  as  to  in- 
clude anv  but  single  settlements,  it  must  be 
delegated  to  somebody  recognized  bj  the  Con- 
stitution as  being  capable  of  receiving  such 
authority  and  having  local  iurisdiction  over 
the  territory  to  be  incorporated. 

Shnmway  v.  BenneU,  29  Mich.  464. 

The  Act  is  in  violation  of  the  constitutional 
principle  which  prohibits  unequal  and  partial 
lejnslation  upon  general  subjects. 

Durkee  v.  Janestille,  28  Wis.  465.  See  also 
P^  V.  Salem,  20  Mich.  478. 

This  law  would  be  in  violation  of  article  4, 
section  28,  of  the  Constitution,  which  provides: 
"The  Legislature  shall  establish  but  one  sys- 
tem of  town  and  county  government,  which 
shall  be  as  nearly  imiform  aspracticable." 

See  &ate  v.  Aordan,  24  Wis.  488;  State  v. 
Milwaukee  Co.  25  Wis.  846;  McRae  v.  Hogan, 
39  Wis.  529;  StaU  v.  Douman,  28  Wis.  541. 

It  would  also  violate  the  provisions  of  article 
1,  section  18,  of  the  Constitution,  which  pro- 
vides: **  The  property  of  no  person  shall  be 
taken  for  public  use  without  just  compensation 
therefor." 

Buea  V.  Budl,  20  Iowa,  288;  Deiman  v.  Ft. 
Madieon,  80  Iowa,  542;  Brooks  v.  PoLk  Co.  52 
Iowa,  460;  Durant  v.  Kaufman,  84  Iowa,  194; 
Smith  V.  Sherry,  50  Wis.  216;  Borough  of  Lit- 
tte  Meacbw,  85  Pa.  885. 

Few  Acts  can  be  found  which  are  more  diffl- 
caHi  of  construction  than  this.  Its  interpreta- 
tion requires  an  answer  to  the  following  ques- 
tions: 

First.  What  powers  are  conferred  by  it? 

SeeoncL  What  powers  are  excepted  by  it? 

Third.  Which  of  the  powers  conferred  are 
conferred  "upon  towns,"  and  which  "upon 
town  boards  of  towns?  " 

Fburth.  Wbat  is  an  unincorporated  village, 
with  a  definite  population,  but  undefioed 
lunits? 

A/tt.  Are  the  powers  conferred  by  the  Act 
"made  applicable  "  only  to  the  unincorporated 
village  or  villages  in  the  town  '*  having  each  a 
popoJation  of  not  less  than  1,000,"  or  are  they 
made  applicable  and  to  be  exercised  in  the 
whole  territory  of  the  town? 

Sixth.  Are  the  town  electors  to  direct  the 
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exercise  of  such  powers  specifically,  or  may 
the  electors  authorize  their  exercise  in  mass, 
without  restriction,  by  a  general  resolution 
"conferring  upon  the  town  board  all  powers 
conferred  on  villages  by  chapter  40  of  the  Re- 
vised Statutes  and  Acts  amendatory  thereof,, 
excepting,  etc.  ?  " 

This  Act  places  the  discretion,  the  power  of 
direction,  in  the  electors  of  the  town;  and  such 
discretion  and  power  of  direction  cannot  be 
delegated  by  a  vote  of  the  town  electors  to  the 
town  board. 

Dillon,  Mun.  Corp.  8d  ed.  pp.  80-87;  State 
V.  SicJdes,  24  N.  J.  L.  126. 

Taylor*  J.,  delivered  the  opinion  of  the 
court: 

This  action  was  commenced  by  the  said  Land » 
Log  &  Lumber  Company  against  the  appel- 
lants to  restrain  said  appellants,  the  Boanl  of 
Supervisors  of  the  Town  of  Pelican,  from  allow- 
ing any  bills  or  claims,  either  for  the  construc- 
tion, maintenance  or  operation  of  water  works 
in  the  Village  of  Rhinelander,  or  in  said  town, 
and  from  allowing  or  auditing  any  bills  for  the 
payment  of  salaries  or  wages  of  any  firemen, 
fire  engineers,  or  other  persons  enraged  in  or 
about  the  operation  of  water  worRs  in  said 
village  of  Rhinelander;  or  from  paying  sal- 
aries or  wa^  of  any  policeman  or  night 
watch  in  said  village,  or  territory  imm^i- 
ately  adjacent  thereto;  and  restraining  the 
treasurer  of  said  Town  of  Pelican  from  paying 
a  certain  town  order  (described  in  the  com- 
plaint) for  the  sum  of  $8,624.94,  out  of  any 
funds  of  said  town;  and  also  from  the  payment 
of  any  orders  by  him,  as  such  treasurer,  for 
the  payment  of  salaries  or  wages  of  the  water 
works  engineer,  firemen,  policeman,  and  night 
watch ;  also  restraining  said  board  of  supervisors 
and  their  successors  in  office  from  levying  or  as- 
sessing any  taxes  upon  the  property  of  the 
plaintiff  or  other  taxpayers  of  said  town  for  the 
purpose  of  paying,  or  to  be  used  in  the  pay- 
ment, for  any  work,  laborer  material  used  or  to 
be  used  in  the  construction  of  said  water  works, 
or  in  the  maintenance  or  operation  of  the  same, 
or  in  the  payment  of  wages  or  salaries  '*of  engi- 
neer or  firemen  employed  to  operate  the  same, 
or  for  the  wages  or  salaries  of  policemen  or 
night  watch;  and  that  the  defendants  W.  E. 
6rown,C.  Faust,  and  G.  H.  Clark  be  adjudged 
aod  decreed  to  pay  and  deliver  to  the  treasurer 
of  the  said  Town  of  Pelican  the  amounts  of  the 
claims  and  bills  which  they,  acting  as  a  board 
of  supervisors  of  said  town,  have  illegallv  or 
fraudulently  audited,  and  which  have  been 
paid  for  the  purposes  hereinbefore  stated,  be- 
ing for  the  construction,  maintenance  and  oper- 
ation of  water  works,  to  the  amount  of  $4,481; 
also  the  amount  of  bills  and  claims  which 
they  illegally  and  fraudulently  allowed,  and 
which  have  been  paid  to  the  subscribers  for 
fire  wells  as  herein  stated,  being  the  amount  of 
$296.84;  also  the  amount  of  bills  and  claims 
which  they  have  illegally  audited  and  allowed 
for  the  payment  of  salaries,  and  salaries  or 
wages  of  policemen  and  night  watch,  being 
for  such  last  mentioned  purposes,  to  the 
amount  of  $480;  and  for  such  other  order  or 
relief  or  decree  in  the  premises  as  may  be 
proper  and  agreeable  to  equity;  and  that  in 
the  mean  time,  and  until  this  action  can  be 
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heard  and  determiDed,  or  until  the  further  or- 
der of  the  court,  the  said  board  of  supervisors 
and  their  successors  in  office,  and  the  said  treas- 
urer and  his  successor  or  successors  in  office, 
and  the  Town  of  Pelican,  be  temporarily  en- 
joined and  restrained  from  doing  any  of  the  acts 
hereinbefore  prayed  to  be  enjoined  and  re- 
strained as  a  relief  in  this  action,  and  for  such 
otber  or  further  temporary  order  or  relief  as 
may  be  proper  in  the  premises;  and  that  the 
plaintiff  may  have  and  recover  judgment  for  its 
costs  and  disbursements  in  this  action." 

A  preliminttry  injunction  was  f^pranted  ex 
parte,  as  prayed  for  m  the  complaint.  The  de- 
fendants, upon  answer  and  affidavits,  moved 
to  vacate  such  preliminary  injunction.  The 
motion  was  denied  by  the  court,  and  from  the 
order  denying  such  motion  the  defendants  ap- 
pealed to  this  court. 

The  facts  stated  in  the  complaint  and  an- 
swer show  that  in  the  said  Town  of  Pelican 
there  is  quite  a  lar^  village  called  "Rhine- 
lander,"  which  is  neither  incorporated  by  spe- 
cial Act  nor  by  general  law;  that  said  Town  of 
Pelican  is  large  in  extent,  containing  800 
square  miles;  that  most  of  the  inhabitants  live 
in  the  Village  of  Rhinelander;  that  the  otber 
parts  of  the  town  are  thinly  inhabited.  It  is 
further  shown  by  the  complaint  and  answer 
that  at  the  town  meeting  held  in  said  Town  of 
Pelican,  in  April,  1887,  a  resolution  was  adopt- 
ed by  the  qualified  electors  of  said  Town  of 
Pelican,  conferring  on  the  town  board  of  su- 
])ervisors  of  said  town  all  powers  conferred  on 
village  boards  by  chapter  40,  Revised  Statutes 
1878,  and  the  Acts  amendatory  thereof,  ex- 
cepting thoee  the  exercise  of  which  would  con- 
flict with  the  provisions  of  the  law  relative  to 
towns  and  town  boards. 

This  resolution  was  passed  under  the  au- 
thority of  chapter  292,  Laws  1883.  It  is  also 
alleged  that  at  the  time  such  resolution  was 
adopted,  the  said  Village  of  Rhinelander  con- 
tained more  than  1,000  inhabitants. 

The  answer  then  alleges  that  said  town  board, 
under  the  authoritv  conferred  on  it  by  said 
resolution  and  saia  chapter  292,  Laws  1888, 
proceeded  in  a  regular  way  to  construct  water 
works  in  said  Village  of  Rhinelander;  alleges 
that  said  water  works  were  greatly  needed  for 
the  protection  of  the  properly  in  said  village; 
and  that  in  constructing,  maintaining  and  op- 
erating said  water  works,  they  expended  a 
considerable  sum  of  money,  some  of  which 
has  not  been  paid,  and  is  represented  by  the 
town  order  of  |3,624.94,  the  payment  of  which 
is  sought  to  be  restrained  by  this  action;  and 
that  it  is  necessary  to  expend  other  sums  in 
order  to  maintain  and  operate  said  water  works, 
which  are  also  sought  to  be  restrained  by  the 
plaintiffs.  The  answer  also  alleges  that  the 
maintenance  of  public  peace  and  good  order  re- 
quired the  employment  of  police  officers  for 
said  village,  and  that  no  more  were  employed 
than  were  necessary  for  the  maintenance  of 
the  peace  and  good  order  in  said  village.  All 
charges  of  fraud  and  corruption  on  the  part  of 
the  defendants  are  denied. 

The  learned  counsel  for  the  respondents  in 
his  arjgument  in  this  court  insists  that  chapter 
292,  Laws  1883.  under  which  the  defendants 
justify  their  action  in  erecting  and  maintain- 
ing water  works  and  other  Are  protections,  is 
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unconstitutional  and  void,  and  that  their  ads 
in  employing  policemen  are  also  void,  because 
the  limits  of  the  village  were  not  fixed  or  desig- 
nated t>efore  such  policemen  were  app(Hiitea. 
as  required  by  chapter  468,  Laws  1885.  The 
answer,  however,  alleges  that  such  policemen 
were  duly  appointed  under  the  authorit? 
vested  in  said  board  of  supervisors  by  chapter 
19,  Laws  1881,  as  amended  by  chapter  463, 
Laws  1886. 

The  only  material  question  in  the  case,  and 
that  which  has  been  argued  by  the  coimsd  for 
the  respective  parties  before  this  court,  is  the 
question  of  the  constitutionality  of  chapter  28S, 
Laws  1888,  and  upon  its  construction,  if  it  be 
held  constitutional. 

It  is  contended  by  the  learned  counsel  for 
the  respondents:  (1)  that  said  chapter  should 
be  held  void  for  uncertainty;  (2)  that  if  it  be  not 
void  for  uncertainty,  and  it  must  be  construed 
as  authorizing  the  town  beard  in  the  exercise 
of  their  authority  under  said  chapter  to  incur 
expenses,  which  must  be  paid  for  by  taxatxm 
of  the  entire  taxable  property  of  the  town,  then 
it  should  be  held  unconstitutional,  as  in  viola- 
tion of  section  28,  article  4,  of  the  Constitu- 
tion, as  violating  the  uniformity  of  town  gov- 
ernment; (8)  it  is  also  argued  by  the  learned 
counsel  for  the  respondents  that  it  is  beyond 
the  power  of  the  Legislature  to  direct  a  tax  for 
village  purposes,  to  be  levied  and  oollecled 
upon  all  the  propertv  in  the  town  in  which 
such  village  is  situatea. 

The  following  is  a  copy  of  chapter  292,  Laws 
1888: 

"All  powers  relating  to  village8,and  conferred 
upon  villatre  boards  by  the  provisions  of  chap- 
ter 40  of  the  Revised  Statutes,  and  all  Acts 
amendatory  thereof,  excepting  those  the  exercise 
of  which  would  conflict  with  the  proviaons  of 
law  relative  to  towns  and  town  boards,  are 
hereby  conferred  upon  towns  and  town  boards 
of  towns,  containing  one  or  more  unincorpo- 
rated villages,  having  each  a  population  of  not 
less  than  1,000  inharatants,  and  are  made  appli- 
cable to  such  nnincorporated  village  or  vij- 
lages,  and  may  be  exercised  therein  when  di- 
rected by  a  resolution  of  the  (qualified  electors 
of  the  town,  at  the  last  preceding  annoal  town 
meetmg." 

We  are  at  a  loss  to  comprehend  how  this  Act 
can  be  declared  void  for  uncertainty.  At  the 
time  it  was  enacted  it  was  known  that  there 
were  in  different  portions  of  the  State  sevenl 
large  villages  or  collections  of  inhabitants  in  a 
compact  form,  ordinarily  called  villa^;  tliai 
they  were  portions  of  the  towns  in  which  thev 
were  situated,  and  composed  a  part  of  such 
towns,  governed  in  all  things  by  the  laws  in 
regard  to  towns  generally;  and  that  such  vil- 
lages had  neglected  or  declined  to  inoorponte 
as  villages  under  the  general  laws  of  this  State 
in  regara  to  the  incorporation  of  villages.. 

R  was  also  apparent  to  the  Legialatare  that 
these  villages,  from  the  fact  that  they  com- 
posed communities  differing  from  the  ordinair 
town  communities,  necessarily  required  the 
exercise  of  governmental  powers  in  some  re- 
spects different  from  the  ordinary  township 
community,  especially  in  regard  to  police  reg- 
ulations, facilities  for  the  extinguishiDg  of  fires, 
and  the  care  and  improvement  of  streets:  and 
as  they  must  remain  an  integral  part  of  the 
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town  in  which  they  were  situated,  until  incor- 
porated under  the  general  laws  of  the  State, 
the  Legislature  granted  to  the  boards  of  super- 
Tisors  of  ttie  respective  towns  in  which  such 
TiUa^  were  situated  the  authority  to  exercise 
•certain  powers  in  and  over  the  inhabitants  of 
■such  villages  whenever  the  legal  electors  of  the 
town  in  which  any  such  village  was  situated 
should,  at  the  annual  town  meeting,  by  reso- 
lution duly  adopted,  require  the  board  of  su- 
pervisors to  assume  and  exercise  the  powers 
granted  by  said  chapter  292,  Laws  1888,  in  re- 
spect to  said  villages.  It  is  clear  that  the  Act 
of  18^  does  not  undertake  to  incorporate  such 
village  as  a  separate  municipality  from  the 
town,  but  simply  enlarges  the  powers  of  the 
town  board  in  which  such  village  is  situated 
for  the  purpose  of  meeting  the  necessities  of 
the  inhabitants  of  such  village. 

The  Act  is  not  void  for  uncertainty,  as  the 
powers  granted  to  the  town  boards  are  de- 
nned by  reference  to  the  powers  granted  to 
vUlage  boards,  and  the  powers  are  clearly  de- 
fined in  chapter  40,  Revised  Statutes  1878,  and 
the  Acts  amendatory  of  such  chapter.  And 
the  qualification  that  they  shall  not  exercise 
any  powers  granted  to  a  village  board  which 
are  inconsistent  or  in  conflict  with  the  powers 
^nted  by  law  to  town  boards  is  not  in  itself 
indefinite,  however  difficult  it  may  be  in  cer- 
tain cases  to  determine  what  powers  of  a  vil- 
lage board  would  be  inconsistent  with  the 
powers  of  a  town  board.  It  is  the  business  of 
the  courts  to  determine  that  question  whenever 
a  proper  case  arises,  and  not  to  declare  the  law 
unconstitutional  because  there  may  be  doubts 
as  to  the  exact  extent  of  the  powers  granted  in 
certain  cases. 

We  conclude  that  chapter  292,  Laws  1888,  is 
not  void  for  uncertaint^r,  and  also  that  it  is  not 
void  for  attempting  to  incorporate  a  village  or 
villages  by  a  Special  Act.  As  we  have  said 
above,  the  act  of  the  town  electors  in  confer- 
ring upon  the  town  board  certain  powers  in  re- 
spect to  such  villages,  under  the  provisions  of 
«aid  chapter  292,  Laws  1888,  does  not  incor- 
porate the  village  as  a  separate  municipality. 
The  village  still  remains  a  part  of  the  town  for 
all  purposes  of  taxation  and  government.  The 
Act  is  certainly  not  void  as  violating  section  3, 
article  11,  of  the  Constitution.  We  are  at  a 
loss  to  see  how  an  Act  of  the  Legislature  can 
be  held  as  violating  this  section  of  the  Consti- 
tution, when  the  Act  does  not  purport  to  in- 
•oorporate  the  village.  It  is  not  for  the  courts 
to  say  to  the  Legislature,  You  must  either  in- 
-corporate  these  communities  as  villages  or  cities, 
-or  else  you  must  not  legislate  in  regard  to  their 
government.  It  is  probable  that  the  Legisla- 
ture might,  in  its  discretion,  enforce  the  incor- 
poration of  communities  as  cities  or  villages, 
under  proper  limitations;  but  this  power  ofoes 
not  deprive  the  Legislature  of  the  power  to 
legislate  for  the  control  and  government  of 
•such  communities  before  it  is  deemed  wise  to 
incoTponte  them. 

It  is  also  argued  that  chapter  292,  Laws  1883, 
violates  the  provisions  of  section  23,  article  4, 
of  the  Constitution,  which  provides  that  *'The 
Legislature  shall  establish  but  one  system  of 
town  and  county  government." 

And  we  are  informed  that  the  learned  Cir- 
;euit  Judge  in  sustaining  the  injunction  in 
8  L.  R.  A. 


this  case  was  of  the  opinion  that  the  Act  was 
a  violation  of  said  section  23,  article  4.  We 
think  the  learned  Circuit  Judge  was  mistaken 
in  his  opinion. 

Chapter  292,  Laws  1888,  is  an  amendment  of 
the  laws  concerning  towns  and  the  government 
thereof.     Like  many  other  laws  of  the  State,  it 

Erovides  for  the  exercise  of  different  powers 
y  the  boards  of  different  towns,  when  there 
is  anything  in  a  town  which  calls  for  the  exer- 
cise of  such  different  or  additional  powers. 
The  Act  is  as  general  as  any  other  general  Act. 
It  provides  for  the  exercise  of  the  additional 
powers  in  all  towns  in  which  villages  are  situ- 
ated, having  a  given  number  of  inhabitants. 
It  is  not  subject  to  the  criticism  that,  though 
general  in  form,  it  is  special  in  fact,  as  it  is  a 
matter  of  public  notoriety  that  there  are  and 
have  been  several  towns  in  the  State  to  which 
the  Act  can  be  applied. 

To  hold  that  this  section  of  the  Constitution 
requires  the  Legislature  to  make  all  laws  for 
the  government  of  towns  applicable  to  every 
town  in  the  State,  without  any  regard  to  the 
wealth,  population  or  other  peculiarities  of 
such  towns,  would  be  to  hold  a  very  large  por- 
tion of  the  legislation  on  the  subject  of  towns 
in  this  State  unconstitutional  and  void. 

As  instances  of  these  laws,  see  section  1240, 
Revised  Statutes,  in  regard  to  the  assessment  of 
highway  taxes,  and  section  1820,  in  regard  to 
building  bridges. 

It  is  clear  that  the  Act  in  question  is  not  a 
violation  of  the  system  of  town  government, 
but  a  part  of  the  system,  in  order  to  adopt  the 
system  to  the  peculiar  wants  of  certain  towns 
in  the  State.  The  decisions  of  this  court,  cited 
by  the  learned  counsel  for  the  respondents, 
holding  that  certain  laws  enacted  by  the  Leg- 
islature were  in  violation  of  this  section  of  the 
Constitution,  do  not  seem  to  us  as  applicable  to 
the  law  in  question  in  this  case. 

It  is  also  argued  by  the  learned  counsel  for 
the  respondents  that  if  the  Act  must,  be  con- 
strued as  authorizing  the  town  board  to  make 
expenditures  in  the  village  for  water  works,  fire 
protection,  or  police  regulations,  then  it  should 
be  declared  void  under  some  supposed  rule  of 
public  policy  which  forbids  the  property  of  a 
person  to  be  taxed  when  the  purpose  for  which 
the  taxes  are  levied  and  expended  does  not 
benefit  his  property.  As  we  have  said  above, 
the  Act  of  1888  does  not  separate  the  village 
from  the  town,  but  simply  confers  authority 
upon  the  town  board  to  exercise  certain  powers 
in  respect  to  such  village  as  a  part  of  the  town. 
The  fact  that  money  is  raised  by  taxation  up- 
on all  the  taxable  property  of  a  town,  to  be  ex- 
pended for  some  improvement  lawfully  made 
m  one  corner  of  the  town,  and  which,  so  far  as 
any  direct  beneficial  results  are  concerned,  is 
confined  to  the  immediate  neighborhood  of  the 
place  where  the  improvement  is  made,  has 
never  been  held,  in  this  State,  a  violation  of 
any  constitutional  restriction,  or  of  any  sup- 
posed public  policy. 

If  a  rule  for  taxation  should  be  adopted 
which  limits  the  right  of  taxation  for  public 
improvements  to  such  property  only  as  it  can 
be  shown  is  directly  benefited  by  such  improve- 
ment, it  would  result  in  endless  confusion  and 
litigation,  and  render  void  very  many  Acts  for 
the  government  of  towns  and  counties.    The 
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opening  of  very  many  his^hways,  and  the 
building  of  very  many  bridges,  by  towns  and 
counties,  where  the  expenses  of  opening  such 
highways  and  building  such  bridges  are  made 
charges  upon  all  the  property  of  a  town  or 
county,  would  be  unlawful.  No  matter  how 
large  the  town  all  expenditures  for  town  gov- 
ernment and  for  local  improvements  in  such 
town  must  be  paid  from  taxes  levied  upon  all 
the  property  of  the  town,  unless  the  Legisla- 
ture directs  it  to  be  levied  in  some  other  way. 
It  is  for  the  Legislature  to  fix  the  limits  of  the 
taxing  district,  and  not  for  the  courts.  This 
court  has  repeatedly  affirmed  this  rule. 

This  court  has  affirmed  the  validity  of  the 
law  concerning  the  building  of  bridges,  which 
compels  the  whole  county  to  contribute  to  the 
builaing  of  a  bridge  in  one  town,  and  that 
without  regard  to  the  question  whether  the 
bridge  to  be  built  would  be  any  direct  benefit 
to  any  other  town  in  the  county. 

So  in  regard  to  the  highwajr  taxes,  this  court 
held  that  highway  taxes  might  be  lawfully 
levied  upon  lands  for  the  construction  and  re- 
pair of  highwavs  not  within  six  miles  of  the 
land  taxed,  and  which  in  the  then  state  of 
the  town  received  no  possible  direct  benefit 
from  the  building  and  repair  of  such  roads. 

So  with  respect  to  school  taxes  levied  upon 
lands  so  far  from  the  place  where  the  schools  in 
the  town  were  maintained  that  they  would  be 
of  no  practical  use  to  persons  residing  on  the 
lands  so  ta^ed. 

So  in  regard  to  local  improvements  in  cities, 
this  court  holds  that  the  district  to  be  taxed  for 
such  improvements  may  be  fixed,  either  di- 
rectly or  indirect! V,  by  the  Legislature;  and 
that  the  justice  or  m  justice  of  the  limits  of  the 
taxing  district  when  fixed  b}r  the  Legislature  or 
some  other  authority  authorized  by  law  to  fix 
the  same,  cannot  be  questioned  by  the  courts. 

Teegarden  v.  Radne,  56  Wis.  545;  Dickson 
V.  /?o«n<?.  61  Wis.  545-649;  T,  B,  8eott  Lum- 


ber Co.  V.   Oneida  0>,  12  Wis.  158;  8(ak  ▼. 
Sauk  Go,  70  Wis.  486. 

But  if  it  were  necessary  that  the  court  should 
be  able  to  find  that  the  property  of  the  plaintiff 
was  directly  or  indirectly  benefited  by  the  ex- 
penditures made  bv  the  town  in  protecting  the 
proprty  of  the  village  from  destruction  by  fire, 
or  in  preserving  peace  and  good  order  in  said 
village,  it  would  not  be  difficult  to  find  that 
fact.  Certainly  every  person  resident  in  any 
town,  or  having  any  property  therein,  is  uter- 
ested  in  the  peace  and  good  order  of  all  the 
people  in  said  town,  without  any  regard  to  their 
particular  location;  and  when  a  considerable 
portion  of  the  taxable  property  of  said  town  is 
m  imminent  danger  of  destruction  by  fire,  it 
would  seem  that  all  taxpayers  in  the  town  are 
to  some  extent  interested  in  protecting  the  flame 
from  such  destruction.  Their  burden  of  taia- 
tiou  is  lightened  by  its  preservation  and  in- 
creased by  its  destruction. 

That  the  powers  exercised  by  the  town 
board  in  this  case  are  such  as  are  conferred  ap- 
on  village  boards  by  chapter  40,  Revised  Statr 
utes,  is  very  clear  (see  subd.  10,  24,  $  882,  Rev. 
Stat.)  and  the  powers  so  exercised  by  them  do- 
not  appear  to  conflict  with  any  of  their  powers 
as  a  town  board. 

As  it  is  evident  the  injunction  was  granted  in 
this  case  under  the  impression  that  chapter  292,. 
Laws  1888,  was  unconstitutional  and  void,  and 
not  because  of  an  abuse  of  the  powers  granted 
b^  that  Act,  we  think  it  ought  to  have  beea 
dissolved  on  the  motion  of  the  appellants. 

T/te  order  appealed  froni  is  reversed,  and  tkt 
cause  is  remanded,  with  instru^ions  to  the  Off- 
euit  Court  to  vacate  the  order  ffranting  the  pre- 
liminary  ir^unetion,  and  for  further  proceed- 
ings according  to  law, 

A  motion  for  a  rehearing  was  made  by  the 
respondents  which  was  denied  January  29» 
1889,  and  no  further  opinion  written. 
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STATE  :0F   MISSOURI,  ex  ret,  John 
BAYHA. 

V. 
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1.  An  appeal  flrom  a  decree  dl  ■missing 
a  tHlf  ajiking  to  have  tax  bills  de- 
clared void  as  a  cloud  upon  title  is  improper- 
ly dismissed  against  the  objection  of  the  appel- 
lant, upon  proof  that  the  other  parties  had  caused 


the  tax  bills  to  be  canceled  and  marked  paid,  wmA 
had  paid  ail  the  costs  which  had  arisen  or  miglit 
arise,  when  the  appeUant  shows  that  the  otijeot 
of  this  suit  is  to  have  the  bills  canceled  as  tqUL 
ab  inilio^  and  that  during  the  pendency  of  the  suit- 
he  has  conveyed  the  property,  with  oovensiiis 
against  incumbrances. 

'.  The  superintending  control  of  tbe  Mis- 
souri fihipreme  Court  over  tbe  courts  of 
appeals  oy  mandamus,  prohibition  and  oo^ 
tiorarl  is  not  limited  to  cases  which  may  be  cer- 
tified to  that  court  under  the  provlstonsof  teo- 
tlon  6  of  the  Constitutional  Amendment  of  1S8L 


NOTB.— Jfandamus  to  inferior  tribunal, 
A  writ  of  mandamus  may  be  used  to  compel  an 
Inferior  tribunal  to  act  on  a  matter  within  its  Juris- 
diction, but  not  to  control  its  action,  or  to  reverse 
its  decisions  when  made.  Ex  parte  Burtis,  108  U. 
S.  288  (28  L,  ed.  382);  U.  8.  v.  Lawrence,  3  U.  8. 8 
Dall.  42  a  L.  ed,  602i;  U.  8.  v.  Peters,  9  U.  8.  6 
Cranch,  115  (8  L.  ed.  58);  Life  k  F.  Ins.  Go.  of  N.  Y.  v. 
Wiison,  88  U.  8. 8  Pet.  281  (8  L.  ed.  949);  Kendall  v. 
U.  8. 37  U.  8. 12  Pet.  624  (9  L.  ed.  1181):  Decatur  v. 
Paulding,  39  U.  8. 14  Pet.  407  ao  L.  ed.  569);  U.  8.  v. 
Addison,  68  U.  8.  22  How.  174  (16  L.  ed.  304);  Ex 
3  L.  R.  A. 


parU  MUwaukee  &  M.  K.  Co.  72  U.  8. 5  WaU.  189  (» 
L.  ed.  076);  Ex  parte  Newman,  81 U.  8. 14  WalL  UBCft 
L.  ed.  877);  Ex  parte  Loring.  94  U.  8.  418  (:64  L.  ed. 
165):  Ex  parU  FUppin,  94  U.  8.  848  (24  L.  ed.  194);  £r 
parU  Morgran,  114  U.  8. 174  (29  L.  ed.  135);  £r  pofif 
Brown,  116  XJ,  8. 401  (29  L.  ed.  676). 

For  the  refusal  of  an  inferior  court  to  bear  sod 
decide  a  cause,  the  remedy  is  by  mandamus  to  com- 
pel the  court  to  entertain  and  decide  the  esse,  sod 
not  by  writ  of  error.  Crawford  v.  Haller,  111  U.  8L 
796(28  L.  ed.  602):  Ex  parte  Bradfitreet^ 8S  U.&7 
Pet.  684  (8  L.  ed.  810);  Life  ft  F.  Ins.  Co.of  N.  T.  v» 


1889.       Statb  of  M188OUKI,  ex  rel.  Baiuk,  v.Kanbab  City  Court  ok  Appeals.         477 

adjudication,  and  that  be  faad,  during  the 
pendency  of  the  suit,  conveyed  the  property, 
and  covenanted  generally  that  the  same  was 
subject  to  no  incumbranoe  whatever:  and  he 
demanded  that  the  court  proceed  and  decide 
the  case. 

The  court,  however,  sustained  the  motion, 
and  dismissed  the  appeal. 

Meaars.  Oa^fe,  Ladd  A  Small  for  re- 
lator. 

Messrs,  Lathrop  A  Smith  and  Karnes  A 
Krauthoff,  for  respondent: 

The  ruling  dismissing  an  appeal  cannot  be 
reviewed  by  mandamus. 

High,  Extr.  Le^  Rem.  2d  ed.  §§  178,  191: 
Chicago,  R.  I.  A  P.  R.  Co.  v.  Franks,  55  Mo. 
825;  State  v.  Lubke,  15  Mo.  App.  152,  172, 
affd.  85  Mo.  888;  Potter  v.  Todd,  78  Mo.  101; 
Ex  parte  Johnson,  25  Ark.  614;  Ooheen  v. 
Myers,  18  B.  Mon.  428;  State  v.  St,  Louis  Court 
of  Appeals,  8  West.  Rep.  250, 87  Mo.  874;  Peo- 
ple v.  Weston,  28  Cal.  639;  State  v.  Wright,  4 
Nev.  119;  Ewin^v.  Cohen,  63  Tex.  482;  Hemp- 
stead County  Y,  Grave,  44  Ark.  911;  Ex  parte 
Overseers  of  Pontefract,  8  Ad.  &  El.  N.  8.  891, 
896;  Ez  parte  Brmm,  116  U.  S.  401  (29  L.  ed. 
676):  Davis  v.  York  Co.  68  Maine,  896;  Fran- 
cisco V.  Manhattan  Ins.  Co,  86  Cal.  288,  296; 
Ex  parte  Morgan,  114  U.  S.  174  (29  L.  ed.  185); 
Re  Sherman,  124  U.  8.  364  (81  L.  ed.  428). 

The  writ  of  mandamus  cannot  be  used  by 
one  court  to  reverse  the  judgments  of  another 
over  which  it  has  no  appellate  control. 

School  Diet.  Ifo.  5  v.  Ingham  Co,  Circuit 
Judge,  49  Mich.  482. 

JVIandamus  will  not  lie  because  the  respond^ 
ent  court  has  acted;  it  has  rendered  a  judg- 
ment, final  in  form,  and  the  case  mentioned  m 
the  alternative  writ  is  no  longer  pending  be- 
fore It  nor  subject  to  any  judgment  it  might 
render. 

High,  Extr.  Les^al  Rem.  2d  ed.  g§  188,  189; 
Dunklin  Co.  v.  District  Co,  Ct,  28  Mo.  449; 
Trainer  v.  Porter,^  45  Mo.  886,  839;  StaU  v. 
Macon  Co.  Ct,  68  Mo.  29.  48;  State  v.  St.  Louis 
Court  of  Appeals,  supra;  Ex  parte  Schwdb,  98 
U.  8.  240  (25  L.  ed.  105);  Ex  parte  Perry,  102 
U.  8.  183.  186  (26  L.  ed.  43,  44);  Ex  parte 
Burtis,  103  U.  8.  288  (26  L.  ed.  892);  Ex  parte 
Nash,  15  Q.  B.  95;  PecypU  v.  Judges  of  Dutchess 
C,  P.  20  Wend.  658;  Rex  v.  Justices  of  Mon- 
mouthshire, 7  Dow.  &  Ry.  834;  Elkins  v. 
Athearn,  2  Denio,  191;  Reg.  v.  Lords  Comrs.  10 
Ad.  &  El.  374;  Le^y  v.  Yolo  Co.  Superior  Ct. 
66  Cal.  292;  Reg,  v.  Dayman,  7  El.  &  Bl.  672, 
679;  Reg,  v.  Paynter,  7  El.  &B1.  828,  834;  State 
V.  Megown,  5  West.  Rep.  826,  89  Mo.  156. 

The  true  distinction  lies  in  the  inquiry 
whether  the  court  below  had  jurisdiction, 
whether  its  act  was  wholly  and  absolutely 
void;  not  merely  whether  it  was  irregular  or 
erroneous. 


SLBfandamiiswill  lame  by  the  Supreme 
Court  of  Bfissouri  to  oompel  the  Kansas  City 
Oourt  of  Appeals  to  reinstate  a  case  which  it  has 
dismisBed  over  the  appellant^s  objection  on  ao  in- 
milBcleDt  proffer  of  satisfaction  of  his  demand 
for  relief. 

(February  18, 1880.) 

PETITION  for  a  writ  of  mandamus  to  com- 
pel the  Kansas  City  Court  of  Appeals  to 
reinsute  a  cause  which  it  had  refused  to  hear 
and  determine  and  had  stricken  from  ita  docket. 
Writ  awarded. 

Statement  by  Sherwood.  Ch,  J.: 

The  relator,  John  Bayha,  brought  a  suit  in 
the  Circuit  Court  of  Jackson  County  against 
William  Taylor  and  the  Armour  Bros.  Bank- 
ing Company,  asking  for  judgment  declaring 
nifll  and  voia  two  tax  bills  issued  by  the  City 
Engineer  of  the  City  of  Kansas  against  proper- 
ty owned  by  Bay  ha  to  Taylor,  in  payment  for 
the  construction  of  a  district  sewer,  and  held 
by  the  Ixinking  compdn^  as  collateral  security. 

Bayha  claimed  in  this  suit  that  these  tax 
hois  were  invalid,  because  the  city  had  no  au- 
thority under  its  charter  to  cause  the  sewer  to 
be  bmlt,  but  that  they  were  nevertheless  an  ap- 
parent lien  against  the  property,  and  a  cloud 
upon  bis  title. 

The  circuit  court  dismisj^d  the  petition  upon 
a  hearing  of  the  case,  and  Bayha  appealed  to 
the  Kansas  City  Court  of  Appeals.  Errors  were 
assigned  and  joined  in  by  the  parties,  and  the 
case  was  duly  submitted  to  the  court  for  its  de- 
cisioD,  and  was  taken  under  advisement. 

While  the  case  was  in  this  position,  the  re- 
spondents, Taylor  and  the  banking  company, 
^led  in  court,  against  the  objections  of  Bayha, 
their  suggestion  and  motion,  stating  that  they 
had  caused  the  tax  bills,  regarding  which  com- 
plaint was  made  in  the  suit,  to  be  canceled  by 
the  city  engineer  in  his  offlce,  and  had  deposit- 
ed them,  marked  "Paid,"  with  the  clerk  of  the 
court  for  the  use  of  Bayha,  and  had  paid  all 
the  costs  which  had  arisen,  or  might  arise,  in 
the  suit,  and  moving  the  court  to  abate  and 
strike  from  the  docket  Bayha's  appal. 

Bayha  resisted  the  motion,  and  showed  by 
affidavits  that  he  had  not  paid  the  tax  bills,  and 
that  he  rejected  and  refused  to  accept  the  prof- 
fered satisfaction;  that  he  was  prosecuting  the 
suit  in  the  interest  of  other  property  owners 
against  whose  property  similar  bills  had  been 
issued,  and  who  were  contributing  to  the  ex- 
penses of  the  suit,  as  well  as  in  his  own  behalf, 
for  the  purpose  of  obtaining  an  adjudication 
upon  the  legality  of  the  proceedings  under 
which  the  sewer  was  built;  that  the  object  of 
bis  siiit  was  to  have  the  bills  canceled  as  void 
ah  initio;  and  that  he  was  entitled  to  an  adju- 
dication upon  that  issue,  and  that  the  recent 
offer  of  satisfaction  was  not  equivalent  to  such 


WiteDD,  mpra;  U.  8.  v.  Russell,  80  U.  8.  13  Wall. 
^  (30  L.  ed.  474):  Ex  parte  Newman,  tupra. 

Mandamus  is  the  appropriate  remedy  to  set  in 
motion  the  machinery  of  the  court  to  which  it  is 
addressed:  but  it  will  not  direct  the  performance 
of  any  particular  judicial  act,  nor  will  it  lie  to  cor- 
rect the  errors  of  Inferior  tribunals  by  annullinf^ 
wiiat  they  have  done  erroneously.  State  v.  8t. 
Loais  Court  of  Appeals,  3  West  Rep.  860,  87  Mo. 
»^  ^    ^ 
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The  circuit  court^s  superintendinf^  control  over 
the  county  court  may  be  exercised  by  mandamus 
or  prohibition.  State  v.  Burokhartt,  8  West.  Rep. 
800,  87  Mo.  533. 

Mandamus  lies  to  compel  a  probate  jud^re  to 
errant  an  appeal  from  an  order  setting  aside  a  prior 
order  appointing;  a  guardian  (State  v.  Allen,  10 
West.  Rep.  205,  S2  Mo.  20);  but  not  to  compel  the 
probate  court  to  grant  letters  de  bonis  non.  State 
V.  Megown,  5  West.  Rep.  380, 80  Mo.  166. 
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^ate  V.  Megaum,  supra;  State  y.  Engelmann, 
8  West.  Rep.  217.  86  Mo.  561,  562;  State  y, 
That/er,  10  Mo.  App.  540;  Dunklin  Go.  v.  Dis- 
trict Co.  Ct.  28  Mo.  449,  464. 

The  superior  court  cannot  interfere  to  regu- 
late the  practice  of  an  inferior  court,  because 
every  Inferior  court  is  the  proper  judge  of  its 
o\vn  practice. 

Ex  parte  Morgan,  2  Chitty,  250;  Bex  v.  Jus- 
tuses of  Carnarvon  Co,  4  Barn.  &  Aid.  86;  Ex 
parte  Ostrander,  1  Denio,  679,  681.  682;  Will- 
iams V.  Judge  of  Cooper  Ct,  C.  P,  27  Mo.  226; 
PoUer  V.  Todd,  78  Mo.  101, 106. 

The  rule  applies  if  the  inferior  court  proper- 
Jy  had  jurisdiction. 

High,  Eztr.  Legal  Rem.  2d  ed.  g  190;  Ex 
parte  ISeuman,  81  U.  S.  14  Wall.  152  (20  L. 
ed.  877);  Ex  parte  Hoard,  105  U.  S.  578  (26  L. 
ed.  1176);  State  v.  Thayer,  10  Mo.  App.  640, 
642. 

This  case  cannot  be  brought  within  the  rule 
of  "preliminary  objection"  invoked  by  the  re- 
lator. In  Reyina  v.  Justices  of  Eesteven,  8  Ad. 
&  El.  N.  S.  810,  the  rule  was  established  that 
the  preliminary  objection  which  will  warrant 
interposition  bv  mandamus  **  must  turn  upon 
such  a  point  of  practice  as  the  court  can  see  to 
be  matter  of  law." 

See  also  Ex  parte  Overseers  of  Aekworth,  8 
Ad.  &  El.  N.  S.  397,  899;  State  v.  St,  Louis 
Court  of  Appeals,  8  West.  Rep.  260.  87  Mo. 
874;  Ex  parte  Parker,  120  U.  8.  787  (80  L.  ed. 
818);  Ex  parte  Newman,  supra;  Ex  parte  Balti- 
more A  0.  R,  Co,  108  U.  8. 666  (27  L.  ed.  812). 

A  motion  to  dismiss  an  appeal  is  a  judicial 
proceeding  {Republican  ValUy  R.  Co.  v.  Me- 
Pherson,  12  Neb.  480),  and  its  determination  is 
judicially  that  of  "a  question  incident  to  the 
proceed in^irs,  and  properly  raised  therein." 

High,  Extr.  Legal  Rem.  §  178. 

To  maintain  t&s  action  the  petition  must 
aver  that  plaintiff  is  the  owner  and  in  posses- 
sion of  the  land  clouded,  and  that  the  matter 
constituting  the  cloud  on  nis  title  exists  by  rea- 
son of  facts  not  appearing  on  the  face  of  the 
instrument  evidencing  the  title  under  which 
the  defendant  claims. 

Clark  V.  Covenant  Mut,  L.  Ins.  Co.  62  Mo. 
272;  Mason  y.  Black,  8  West  Rep.  208,  87  Mo. 
829;  Charm  Mfg.  Co.  v.  Donovan,  14  Mo.  App. 
891;  Ream  v.  Kyne,  16  Mo.  216. 

IThe  superintending  control  vested  in  the  su- 
preme court  over  the  courts  of  appeal  does  not 
extend  to  control  the  exercise  oi  its  ordinary 
judicial  functions. 

*'  Where  the  decisions  of  the  St.  Louis  Court 
of  Appeals  are  final,  they  are  clothed  with  all 
the  majesty  of  the  law  which  surrounds  those 
of  the  supreme  court." 

Mo,  V.  iMis,  101  U.  S.  22,  88  (25  L.  ed. 
989,  998). 

The  only  exception  is  that  indicated  in  sec- 
tion 6  of  the  Amendment  of  1888. 

Bs  Quresehs,  85  Mo.  469,  471. 

Sherwood.  Ch,  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  original  proceeding  in  this  court, 
by  which  it  is  sought  to  compel  the  Kansas 
dity  Court  of  Appeals  to  reinstate  a  cause 
which  it  had  refused  to  hear  and  determine, 
and  had  stricken  from  its  docket.  The  state- 
ment heretofore  made  sufficiently  gives  the 
8  L.aA. 


facts  which  are  to  form  the  basis  of  the  present 
adjudication.    • 

Those  facts  present  for  determination  tw» 
salient  questions:  first,  whether  this  cooit,  pro- 
ceeding on  the  basis  of  the  admitted  facts,  hsu 
the  power  to  control  the  action  of  the  EaDsss 
City  Court  of  Appeals  in  the  manner  relator  de- 
mands; and,  second,  whether  the  facts  pleaded 
by  the  defendants,  in  order  to  induce  the actioo 
afterwards  taken  by  the  Kansas  City  Court  of 
Appeals,  were  such  as  fully  warranted  the 
course  taken  by  that  court,  and  therefore  de> 
stroyed  all  ground  of  complaint  on  the  part  of 
the  relator,  and  all  occasion  for  invoking  the 
mandatory  authority  of  this  court. 

These  questions,  for  obvious  reasons,  will  be 
considered  in  inverse  order. 

1.  As  already  stated,  the  relator,  by  his  peti- 
tion filed  in  the  circuit  court,  sought  to  have 
declared  void  two  tax  bills,  on  the  ground  that 
being  apparently  valid,  and  apparently  a  tien 
upon  his  property,  they  were  a  cloud  upon  his 
title.  After  hearing  the  cause,  the  circuit  court 
dismissed  the  petition,  and  the  relator  appealed 
to  the  Kansas  City  Court  of  Appeals,  where  the 
cause  was  submitted  on  briefs  and  argument 
After  such  submission,  the  defendants  punoed 
the  course  already  indicated,  and  the  point 
presents  itself  whether  their  action  justified 
the  action  taken  by  the  Kansas  City  Court  of 
Appeals  in  striking  the  cause  from  the  docket 

The  subject  is  not  altogether  free  from  dif- 
ficulty. Cases  have  been  instanced  to  justify 
the  course  taken  by  the  court  of  appeals.  Thns 
it  has  been  ruled  mat  if  a  party  against  whom 
the  decree  went  in  the  trial  court  appealed,  and 
pending  the  appeal  availed  himself  of  that  de- 
cree,  by  accepting  and  receiving  a  targe  por 
tion  of  the  money  deposited  to  his  use,  apon 
the  matter  being  brought  to  the  attention  of  the 
appellate  court,  in  the  proper  way,  he  would 
not  be  permitted  to  maintain  his  appeal  Jftta- 
son  V.  Tabor,  7  Colo.  195. 

So,  too,  in  York  County  v.  FnveU,  21  8.  C. 
106,  both  parties  took  an  appeal;  but,  pending 
those  appeals,  the  attorney  for  the  advene- 
party  served  a  written  notice  upon  the  defend- 
ant's attorneys,  consenting  to  a  reformation  of 
the  judgment;  and  it  was  thereupon  held  that, 
owing  to  the  concession  thus  made,  the  appeal 
of  the  defendant  was  disposed  of,  since  the 
offer  made  conceded  to  him  all  be  could  ob- 
tain by  a  judgment  sustaining  his  appeal. 

In  North  Carolina  litigation  sprang  up  re- 
inirding  a  slave.  Pending  that  litigation,  all 
slaves  were  by  law  emancipated,  and  it  wa» 
ruled  that  the  bill  mast  be  diamised,  as  tbae 
was  nothing  left  before  the  court  hut  a  mrre 
hypotheticiu  case.  EidiY,  Morrison,  PhO.  Eq. 
81. 

Another  cause  in  that  State  was  ruled  upon 
in  a  similar  way.  State  y.  Riehmand  db  D.  IL 
Co.  74  N.  C.  287. 

And  in  still  another  cause  in  that  State,  where 
it  appeared  that  the  parties  bad  settled  their 
differences  before  final  submission  in  the  appe- 
late court,  the  appellant  failed  to  proaecote 
his  appeal,  and,  upon  suggestion  being  made 
of  the  facts  by  respondent,  on  his  motion  tbe- 
appeal  was  dismissed.  Hasty  y.  I^ndsrburk^ 
89  N.  C.  93. 

To  the  like  effect  'is  SchenOt  y.  Lineoin,  17 
Wend.  506.' 
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In  Fancier  v.  OroM,  60  Iowa,  605,  the  plaint- 
iff procurtH)  a  decree  enjoiDing  the  defendants 
from  carrving  on  the  blacksmithing  business 
OD  a  lot  adiaoent  to  his  dwelling,  and  from  this 
decree  the  defendants  appealed.  Pending  such 
appeal,  the  shop  alone  was  sold  by  the  sneriff, 
aod  at  the  sale  G.  &  H.  bought  the  shop,  but 
did  not  desire  to  have  the  blacksmithing  busi- 
nesB  continued,  nor  did  they  desire  to  prosecute 
Uie  appeal,  or  to  have  the  same  prosecuted  for 
their  benefit. 

The  lot  alone  being  owned  by  one  of  the  de- 
fendants, and  as  the  present  owners  of  the  shop 
proposed  to  submit  to  the  decree,  and  as  the 
defendants  had  no  longer  any  interest  in  the 
shop,  the  court  refused  to  determine  or  adjudi- 
cate their  rights  in  the  matter,  holding  that 
the  issues  in  the  cause  were  dead.  Other  cases 
have  been  instanced  where  appeals  have  been 
dismissed,  because,  after  appeal  taken,  the 
plaintiffs  bad  purchased  the  interest  of  the  de- 
fendants, and  were  thus  representing  adverse 
interests,  and  conducting  the  appeal  on  both 
sides  of  the  appellate  court.  American  Wood 
Paper  Co.  v.  Heft,  76  U.  8.  8  Wall.  888  £19  L. 
ed.  878];  Clevelandx,  Chamberlain,  66  U.  8.  1 
Black,  410  [17  L.  ed.  081. 

And  cases  have  also  been  instanced  where, 
after  snbmisaion  in  the  appellate  court,  the 
amount  due  in  one  of  a  number  of  causes  has 
been  paid,  and  in  that  cause  the  writ  of  error 
has  been  dismissed.  San  Mateo  Co,  v.  Southern 
iW,  R,  Co.  116  U.  8.  188  [20  L.  ed.  680]. 

Dakota  Co.  v.  Olidden,  118  U.  8.  222  [28  L. 
ed.  981],  was  a  case  where  the  writ  of  error 
was  dismissed  because  the  parties  settled  and 
compromised  their  matters  of  difference  by 
makinff  a  new  agreement  which  extinguished 
the  jnogment  appealed  from. 

It  is  needless  to  cite  other  authorities  on  be- 
half of  respondents,  since  those  already  cited 
are  but  types  of  others.  None  of  them,  how- 
ever, are  exactly  parallel  to  the  case  under  dis- 
coflsion.  This  is  no  colorable  appeal,  no  moot 
case,  no  case  which  has  been  compromised  or 
settled;  but  a  case  where  an  offer  has  been 
made  to  the  plaintiff  by  parties  defendant;  an 
offer  which  has  been  rejected;  an  offer  which 
does  not  go  the  whole  length  of  the  plaintiff's 
demand,  but  an  offer  which  falls  far  short  of 
that;  an  offer  which  virtually  confesses  that  he 
is  right  in  his  contention,  but  which  seeks  to 
head  him  off-— to  preclude  him  from  attaining 
all  he  demands. 

After  great  consideration  of  the  subject,  the 
ooDclusion  has  been  reached  that  tJie  offer  made 
was  insufficient,  and  did  not,  therefore,  extin- 
guish the  plainttfTs  ground  of  equitable  relief. 
Nothing  short  of  that  will  answer. 

The  plamtiff  had  the  right  to  have  the  full 
measare  of  the  relief  he  claimed,  or  else,  by  a 
8(demn  adjudication  of  a  court,  to  know  the 
wh^and  the  wherefore  of.  the  refusal  which 
demed  him  redress  In  full  of  his  demand.  He 
had  the  right  to  make  the  demand  he  did,  and 
it  was  out  of  the  power  of  the  defendants  to 
prevent  adjudication  of  the  matters  demanded, 
except  by  a  concession  as  broad  as  that  de- 


that  event,  and  that  event  only, 
would  the  issues  in  the  cause  be  dead.  It  would 
be  making  a  precedent  of  most  dangerous  con- 
aequence  to  rule  otherwise;  in  short,  it  would  be 
sanctionmg  a  colorable  dfamiasal.  And  the 
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special  tax  bills,  though  void,  being  an  apparent 
lien  on  the  land,  furnished  ample  ground  for 
the  relief  plaintiff  sought. 

It  has  frequently  been  decided  by  this  court 
that  injunction  will  lie  to  enjoin  the  sale  of 
land  for  void  taxes,  whereby  a  cloud  would  be 
cast  on  the  title.  Mechanics  Bank  v.  Kansas 
City,  78  Mo.  666,  and  cases  cited;  North  St. 
Louis  Oymnastie  Society  Y.  Hudson,  86  Mo.  82; 
Hays  V.  Doiois,  75  Mo.  260.  See  also  Harring- 
ton V.  •  Utterback,  57  Mo.  610,  and  cases 
cited. 

And,  whatever  facts  furnish  basis  for  an  in- 
junction in  such  cases  will  also  furnish  basis 
for  having  the  tax  declared  void,  it  beinj; 
optional  with  a  plaintiff  which  branch  of  equi- 
table relief  he  will  seek.  And  Bayha  having 
sold  the  land  after  the  commencement  of  the 
suit,  and  after  appeal  taken,  it  was  competent 
for  him,  under  the  provisions  of  section  8671.. 
to  continue  to  prosecute  the  suit,  and  it  did  not 
abate.    Smith  v.  Phelps,  7i  Mo.  608. 

It  has  been  suggested  that,  in  any  event,  the 
plaintiff's  statutory  covenant,  if  broken  at  all, 
was  broken  upon  the  delivery  of  his  deed  ( Wal- 
ker V.  Deaver,  70  Mo.  664,  and  cases  cited), 
and  that  there  could  be  no  recovery  from  him 
by  his  grantee  of  but  nominal  damages,  and 
that,  as  this  would  leave  nothing  but  costs  in- 
volved, an  appellate  court  would  not  entertain 
jurisdiction  upon  that  sole  ground. 

Grantinit  the  correctness  of  this  position, 
it  only  eniorces  the  argument  that  plaintiff  was 
entitled  to  insist  that  the  court  should  make 
such  a  thorough  disposition  of  the  whole  cause 
as  would  protect  him,  even  against  nominal 
damages  or  costs-^as  would  do  full  and  com- 
plete ;[ustice  between  the  parties—before  it  re- 
laxed its  grasp  on  the  res,  and  its  jurisdiction 
of  the  cause.  B€al  Estate  Sav,  Institution  v. 
CoUonums,  68  Mo.  200. 

Besides,  there  is  respectable  authority  for 
saying  that  the  grantor  of  land,with  warranty, 
has  such  an  interest  therein  as  entitles  him  to 
protect  his  warranty  to  maintain  a  bill  to  re- 
move a  cloud  on  the  title  of  the  land  granted. 
Ely  V.  Wilcox,  26  Wis.  01;  Malins  v.  Brown, 
4  N.  Y.  408;  Ou>en  v.  Paul,  16  Ala.  130. 

As  the  result  of  these  views,  it  must  be  niled 
that  the'  plaintiff,  notwithstanding  the  offer 
made  by  the  defendants,  was  entitted  to  have 
his  cause  heard  and  determined  by^  the  court 
of  appeals,  and  that  error  occurred  in  striking 
it  from  the  docket 

2.  This  brinf^s  up  for  determination  the  ques- 
tion whether,  in  the  circumstances  mentioned, 
the  law  furnishes  the  plaintiffs  any  remedy, 
and,  if  so,  what  that  remedy  is.  As  we  have 
no  appellate  lurisdiction  over  the  court  of  ap- 
peals, the  only  remedy,  if  remedy  there  be,  is 
by  virtue  of  our  original  jurisdiction. 

8ection  8  of  the  Amendment  to  the  Consti- 
tution gives  this  court  ''superintending  control 
over  the  courts  of  appeals  by  mandamus,  pro- 
hibition and  certiorari."  The  provisions  of 
this  section,  so  far  as  concerns  the  present  in- 
quiry* ^^  °^^  materially  differ  from  similar 
provisions  in  the  Constitution  of  1876.  Sec.  8, 
art.  6. 

The  control  thus  given  to  this  court  over  the 
courts  of  appeals  is  not  limited  to  the  single  in- 
stance where  a  cause  may  be  certified  to  this 
court  under  the  provisions  of  section  6  of  the 
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AmendmeDt  adopted  in  1884.  The  con  ten  lion 
that  it  must  thus  be  limited  cannot  prevail. 

The  case  of  Britton  v.  /8«tf6«r,  62  Mo.  870,  is 
cited  in  support  of  that  contention,  and  it  was 
also  cited  for  a  similar  purpose  in  State  v.  Tracy, 
94  Mo.  217,  18  West.  Rep.  194,  but  it  was  not 
allowed  to  prevail  there. 

The  control  granted  to  this  court  in  the  par- 
ticulars mentioned  is  fettered  by  no  restriction 
or  limitation;  it  is  as  broad  as  tne  exigency  of 
the  case  demands;  and  the  same  reasoning 
which  would  confine  our  issuance  of  a  writ  of 
mandamus,  in  cases  like  the  present,  to  the 
single  case  mentioned  in  section  6,  supra,  would 
also  confine  our  issuance  of  writs  of  prohibition 
and  certiorari  within  the  same  narrow  limits. 
There  is  nothing:  in  the  Constitution  or  its 
amendments  to  warrant  such  a  limited  con- 
struction. 

This  view  of  the  matter  leaves  open  to 
discussion  the  question  whether  mandamus 
ought  to  go  in  the  case  at  bar.  There  is  per- 
liaps  no  subject  in  the  whole  range  of  juris- 
prudence where  the  decisions  of  different 
courts,  and  frequently  of  the  same  court,  are  so 
•conflicting  as  upon  the  subject  of  the  writ  of 
mandamus,  as  to  when  the  writ  shall  issue. 

As  Chancellor  Kent  would  say,  the  law  on 
the  subject  is  in  a  state  of  '*  painful  vibra- 
tion.'' It  is  said,  in  a  recent  text  book  of  merit, 
that  the  writ  "  will  not  lie  to  compel  subor- 
dinate courts  to  reinstate  appeals  which  they 
bave  dismissed."  High,  Extr.  Legal  Rem.  2d 
ed.  §§  191,  247. 

Among  the  cases  cited  are  the  following: 

Ex  parte  Newman,  81  U.  8.  14  Wall.  152 
[20  L.  ed.  877 J,  was  one  where  the  district 
•court  had  tried  the  cause,  and  rendered  judg- 
ment for  $712 — a* cause  over  which  It  had  no 
Jurisdiction — and  on  appeal  the  circuit  court 
reversed  the  decree,  and  dismissed  the  libel, 
because  of  the  Prussian  Consul's  exclusive  juris- 
diction; and  it  was  held  by  the  supreme  court 
that  mandamus  would  not  lie  to  compel  the 
circuit  court  to  entertain  jurisdiction  of  the 
cause  on  appeal. 

It  will  be  observed  of  that  case  that  the  cir- 
cuit court  had  acted,  and  that  no  writ  of  error 
or  appeal  lay  to  the  supreme  court,  because  the 
amount  in  controversy  was  less  than' $2,000; 
and  this  is  so  stated  in  the  opinion. 

In  the  subsequent  case  of  Knickerbocker  In- 
surance Company  v.  Comstock,  83  U.  S.  16  Wall. 
258  [21  L.  ed.  498],  a  case  arose  in  the  district 
court  under  the  Bankrupt  Act,  and  was  decide 
by  that  court,  and  the  amount  authorized  an 
appeal  to  the  supreme  court.  The  case  was 
taken  on  error  to  the  circuit  court,  but  that  court 
refused  to  hear  the  cause  on  account  of  lack  of 
jurisdiction,  and  dismissed  the  writ,  and  on  er- 
ror the  cause  was  taken  to  the  supreme  court, 
where  that  court  ruled  that  the  circuit  court 
erred  in  not  taking  jurisdiction  of  the  cause; 
that  owing  to  this  not  having  been  done,  the 
cause  could  not  be  reviewed  on  error  by  the 
supreme  court,  but  that  mandamus  was  the  ap- 
propriate remedy  to  compel  the  circuit  court  to 
reinstate  the  cause,  and  to  proceed  and  deter- 
mine it;  Clifford,  J,,  who  had  delivered  the 
opinion  in  the  former  case,  remarking ,  in  sub- 
stance, that  the  writ  would  go  to  compel  the 
circuit  court  to  proceed  to  final  judgment 
in  the  cause,  in  order  that  the  supreme  court 
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could  exerdse  its  power  of  review  rinn 
by  law — citing  with  approval  Ehc  parte  Brad- 
street,  82  U.  S.  7  Pet.  647  [8  L.  ed.  8101,  where 
in  similar  circumstances,  a  like  ruling  wasmsde 
through  Chief  Justice  Marshall,  the  amount  in- 
\wlvea  t)eing  also  within  the  jurisdiction  of  the 
supreme  court. 

A  similar  ruling  was  made  in  CMcmo  BoQ- 
road  Company  v.  WiswaU,  90  U.  8.  28  Wall.  507 
[28  L.  ed.  108]. 

In  Ex  parte  SchoUenberger,  96  U.  8  369  [24 
L.  ed.  858],  the  circuit  court  in  which  the  soit 
was  brought,  because  of  opinion  it  bad  no  juris- 
diction, quashed  the  process;  and  it  was  held 
that  mandamus  would  lie  to  compel  it  to  ^^• 
instate  and  hear  the  cause,  as  it  had  jurisdic- 
tion, though  it  had  erroneously  decid»l  to  the 
contrary. 

In  Ha/rrington  v.  HoUer,  111  U.  8.  796  [88L 
ed.  602],  the  supreme  court  of  a  Territorv  dis- 
missed a  writ  of  error  because  of  failure  to 
docket  the  cause  in  time,  and  mandamus  wm 
granted  on  the  grounds  that  there  was  no  find 
judgment,  and  that  the  dismissal  of  the  writ 
was  a  refusal  to  hear  and  decide  the  cause. 

But  in  Ex  parte  Brottm,  116  U.  8.  401  [29  L. 
ed.  676],  where  the  supreme  court  of  a  Territo- 
ry, on  a  cause  being  removed  there  by  appenl, 
on  a  motion  of  the  defendant  dismissed  the  ap- 
peal, because  the  action  was  at  law,  and  could 
only  be  re-examined  on  error,  the  supreme  court 
held  that  it  was  a  final  adjudication,  and  that 
mandamus  would  not  lie;  citing  in  support  of 
the  ruling.  Ex  parte  Morgan,  114  U.  8.  174  [» 
L.  ed.  185],  where  mandamus  was  refused  to 
compel  the  circuit  court  to  amend  a  judgment 
which  it  had  rendered,  and  had  refused,  on 
motion,  to  amend. 

In  Ex  parte  Parker,  1^  U.  8.  737  [80  L.  ed. 
818],  the  supreme  court  of  a  Territory  improp- 
erlv  dismissed  an  appeal  because  it  was  not 
duly  taken  and  perfected;  but  the  suprenw 
court  ruled  otherwise,  and  compelled  the  lower 
court  to  reinstate  the  cause,  and  to  hear  and 
determine  the  appeal;  Matthews,  J.,  remaiking 
that  the  "Writ  properly  lies  in  cases  where  the 
inferior  court  refuses  to  take  jurisdiction  where 
hy  law  it  ou^ht  so  to  do,  or  where  having  ob- 
tained jurisdiction  in  a  cause,  it  refuses  to  pro- 
ceed in  the  due  exercise  thereof." 

The  case  of  State  v.  Wright,  4  Nev.  119,  an- 
nouncing that  if  the  district  court  improperty 
dismisses  an  appeal  from  a  justice's  court  on  tli^ 
ground  that  the  notice  of  the  appeal  was  not 
duly  stamped,  mandamus  would  not  issue  to 
compel  that  court  to  reinstate  the  cause  and 
try  it  on  the  merits,  seems  to  have  been  over- 
ruled, or  greatly  shaken  by  the  more  recent  case 
of  Floral  Springs  Water  Co.  v.  Mives,  14  Nev. 
431. 

In  Ex  parte  Lowe,  20  Ala.  880,  it  was  ruled 
that  if  an  inferior  court  makes  an  order  which 
is  in  plain  violation  of  the  legal  rights  of  one 
of  the  parties  and  by  virtue  of  such  order  refuses 
to  proceed  further  in  the  case,  mandamus  will 
go  to  compel  the  vacation  of  such  order. 

In  People  v.  Weston,  28  Cal.  689,  an  appeal 
was  dismissed  upon  a  similar  ground  as  that 
decided  in  4  Nev.  supra,  and  mandamus  was 
denied.  A  like  ruling  was  made  in  Francisco 
V.  Manhattan  Ins.  Company,  36  Cal.  288. 

But  in  Begu/il  y.  Swan,  89  Cal.  411,  whew 
the  county  court,  on  motion  of  the  defendant, 
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struck  a  cause  froin  the  calendar  on  the  ground 
that  it  bad  no  jurisdiction,  mandamus  went  to 
compel  it  to  hear  and  determine  the  cause. 

In  a  still  later  case  in  that  State,  where  the 
superior  court  dismissed  an  appefd  because  of 
the  insufficiency  of  the  bond  taken  by  the  justice, 
it  was  ruled  that  that  court  could  not  eiv^e  itself 
jurisdiction  by  holding  an  insufficient  bond  suf- 
ficient, nor  devestitself  of  jurisdiction  by  hold- 
ing a  sufficient  bond  insufficient,  but  that  the 
oraerof  dismissal  must  irst  be  annulled  by 
certiorari  before  mandamus  could  be  awardecf. 
Z^y.  Toh  Co.  Superior  Ct.  6dCal.  292. 

In  New  Jersey  an  apparent  diversity  of 
opiDiou  on  the  subject  is  exhibited,  but  it  is 
believed  to  be  only  apparent. 

In  WeUs  v.  StackfumM,  17  N.  J.  L.  855, 
where  there  had  been  delay  in  entering  an  ap- 
l)eal  as  required  by  the  rules  of  the  lower  court, 
and  in  consequence  of  this  delay  that  court 
lefoaed  to  allow  the  appeal  to  be  entered,  man- 
damus was  denied  to  compel  the  entry  of  the 
appeal;  the  supreme  court  remarking  that  the 
rule  was  reasonable,  but  that,  if  the  lower 
court  had  acted  contrary  to  or  in  disregard  of 
its  own  rules,  or  evidently  misappliea  them, 
the  result  would  have  been  different. 

In  SinniekMn  v.  Carwine,  26  N.  J.  L.  811,  a 
similar  ruling  was  made. 

But  in  Ferguson  y.  Kays,  21  N.  J.  L.  431, 
where  an  appeal  was  improperly  dismissed,  al- 
though the  lower  court  acted  accordiog  to  the 
letter  of  the  rule,  but  not  according  to  its  spirit, 
mandamus  was  granted,  and  the  ruling  in 
WdU  y.  Stackhouse,  explained  as  resting  on 
the  sreat  delay  in  entering  the  appeal. 

So,  also,  in  Freas  y.  Jones,  16  N.  J.  L.  858, 
where  an  appeal,  improperly  dismissed,  was 
ordered  by  mandamus  to  be  reinstated. 

To  the  like  effect  are  Bobbins  y.  Bonnel,  16 
N.  J.  L.  234;  Adams  y.  Maihis,  18  N.  J.  L.  810. 

In  Commonwealth  y.  Judges  of  Philadelphia 
County,  8  Binn.  278,  a  writ  of  error  lay  to  the 
dismissal  of  the  appeal,  and  consequently  it  was 
no  case  for  mandamus,  so  that  what  was  there 
said  about  mandamus  was  wholly  obiter. 

In  Cowan  y.  Doddridge,  22  Gratt.  458,  where 
a  circuit  court  struck  a  cause  from  its  docket, 
mandamus  issued. 

People  V.  Judges  of  Dutchess,  20  Wend.  658, 
holds  that,  where  an  appeal  was  improperly 
dismissed  for  insufficiency  of  bond,  manda- 
mus would  not  lie,  however  erroneous  the  dis- 
missal. 

IViPet^  v.  Wayne  Circuit  Judge  mandamus 
went  to  compel  the  reinstating  of  a  cause,  the 
appeal  having  been  improperly  dismissed.    27 

In  Arkansas,  where  the  circuit  court,  with- 
out any  basis  laid  therefor,  improperly  entered 
an  order  continuing  the  cause,  it  was  contended 
that,  as  the  court  had  acted,  its  action  could  not 
be  reviewed  except  by  writ  of  error;  but  the 
Bupreme  court  ruled  otherwise,  holding  that  it 
was  an  abuse  of  judicial  discretion  to  continue 
the  cause,  and  mandamus  was  awarded.  Dix- 
<>ny.  i?WW.  lOArk.  248. 

Where  a  cross  bill  was  improperly  dismissed, 
the  Chancellor  having  erred  as  to  the  proper 
practice  in  dismissing  the  cross  bUl  before  the 
oearing  of  the  original  bill,  the  statute  on  the 
subject  being  plain  and  peremptory,  mandamus 
was  granted,  to  compel  the  setting  aside  of  the 
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order  of  dismissal,  and  the  restoration  of  the 
cross  bill  on  the  docket.  Ex  parte  Thornton, 
46  Ala.  884. 

In  Kentucky  it  has  been  ruled  that  manda- 
mus does  not  lie  where  a  lower  court  has  dis- 
missed an  appeal.  Qoheen  v.  Myers,  18  B. 
Mon.  428.  '  But  in  that  an  appeal  lay  from  the 
order  of  dismissal  of  the  quarter  sessions,  and 
so  the  remarks  as  to  when  mandamus  should 
issue  were  not  pertinent. 

The  same  diversity  of  opinion  as  to  when 
the  action  of  the  lower  courts  in  dismissing  ap- 
peals can  be  corrected  by  mandamus  is  exhib- 
ited in  England  as  in  this  country. 

These  numerous  citations  of  authorities  have 
been  made  as  showing  that  the  rule  of  law  is 
by  no  means  well  settfed  that  the  improper  dis- 
missal of  an  appeal  cannot  be  remedied  by 
mandamus.  The  weight  of  the  authority, 
and  certainly  of  reason,  would  seem  to  be  that 
if  the  lower  court  has  plainly  erred  on  a  point 
of  practice,  either  by  misapprehending  its  own 
rules  or  a  plain  rule  of  law,  and  in  conse- 
quence has  dismissed  an  appeal,  mandamus 
will  lie  to  correct  and  to  remedy  the  erroneous 
and  arbitrary  exercise  of  its  discretion,  notwith- 
standing it  has  acted.  Tapping,  Mandamus, 
p.  14. 

Of  course,  this  line  of  remark  is  not  intended 
to  apply,  nor  can  it  apply,  to  cases  like  that  of 
State  v.  SL  Louis  Court  of  Appeals,  87  Mo.  874, 
8  West.  Rep.  250,  where  the  court  of  ap- 
peals affirmed  the  judgment,  on  the  ground 
that  the  motion  for  judgment  against  a  stock- 
holder was  not  incorporated  in  the  bill  of  ex- 
ception; for  there  a  final  judgment  was  ren- 
dered in  the  usual  course  of  judicial  procedure, 
and,  however  ereat  error  was  committed  there- 
in, it  fumishea  no  ground  for  mandamus. 

There  are  cases  where  courts  of  last  resort 
have  no  original  jurisdiction  to  issue  writs  of 
mandamus  to  inferior  courts,  and  can  only  is- 
sue such  writs  in  the  exercise  of  their  appellate 
jurisdiction  and  in  no  other.  Thjs  is  true  of 
the  federal  courts.  Mclntire  v.  Wood,  11 U.  S. 
7Cranch,  504  [8  L.  ed.  4201;  Bath  Co.  v.  Amy, 
80  U.  8.  18  Wall.  244  [20  L.  ed.  5391:  Oraham 
v.  Norton,  82  U.  S.  16  Wall.  427  [21  L.  ed. 
177];  High,  Extr.  Legal  Rem.  §  29. 

And  it  is  true  also  of  some  of  the  state  courts 
{Kingy.  Hampton,  8  Hayw.  (Tenn.)  59;  Slate 
v.  Hall,  8  Coldw.  255;  Cowell  v.  Buckelew,  14 
Cal.  640;  State  v.  BiddU,  86  Ind.  188);  but,  as 
already  shown,  the  Constitution  has  conferred  ' 
on  this  court  more  enlarged  powers,  and  con- 
sequently the  rulings  on  the  point  in  courts  of 
other  jurisdictions,  not  possessed  of  such  ample 
powers,  can  have  no  application  here.  And, 
whatever  the  rulings  of  other  courts  may  have 
been  in  respect  to  the  issuance  of  writs  of  man- 
damus, the  rulings  of  this  court,  heretofore 
made,  establish  that  this  court  will  award  its 
writs  of  mandamus— where  the  St.  Louis 
Court  of  Appeals  refused  to  take  a  bond  for  an 
appeal  to  this  court,  on  the  ground  that,  the 
appeal  having  been  granted,  that  court  has  no 
further  juriaaiction  of  the  cause  {State  v.  Letois, 
71  Mo.  170);  where  a  circuit  court  refused 
to  enter  judgment  on  a  verdict,  but  granted 
a  new  tnal  {State  v.  Adams,  76  Mo.  605); 
where  a  trial  court  ordered  a  cause  to  be 
"dropped  from  the  docket"  (State  v.  Cape 
Girardeau  Court  of  Common  Pleas,  78  Mo. 
81 
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660);  where  a  trial  court  determiDed  it  had  no 
jurisdiction  of  a  criminal  cause,  by  reason  of 
the  unconstitutionality  of  a  statute,  and  or- 
dered the  cause  transferred  to  another  court 
(State  V.  Laughlin,  75  Mo.  858);  to  compel  the 
judeeof  a  trial  court  to  enter  a  judgment  on  a 
verdict,  which  he  had  refused  to  receive  be- 
cause the  jury  by  that  verdict  found  for  the 
defendants, but  required  them  to  pay  the  costs. 
State  V.  Kntglit,  46  Mo.  88. 

In  Ca9tello  v.  St,  Louis  Circuit  Court,  28  Mo. 
274,  it  is  said:  **  If  the- circuit  court  declined  to 
go  into  the  merits  of  the  case  because  the  party 
complaining  had  not  given  the  notice  requirea 
by  the  statute,  that  was  a  preliminary  objec- 
tion upon  a  point  of  law  which  this  court  can 


review  upon  a  writ  of  mandamus;  and,  if  the 
circuit  court  called  for  a  notice  which  the  stat- 
ute did  not  require,  the  mandamus  ought  to  be 
made  peremptory. "  See  also  Miller  v.  lUekard- 
9on,  1  Mo.  810. 

Taking  the  admitted  facts  of  this  cause  into 
consideration,  the  duty  of  respondents  was  pre- 
scribed by  law.    Rev.  Stat  §  3376. 

This  duty  admitted  of  no  discretion;  at  least, 
not  of  such  an  exercise  of  that  discretion  as 
would  place  it  beyond  the  "superintending 
control*'  of  this  court. 

A  peremptory  writ  wiU  therefore  he  awarded, 
as  prayed. 

All  concur,  except  BsLrelay*  J,,  not  voting. 
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James  S.  FRINK  et  al.,  Ptffs  in  Err,, 
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1.  The  eonduetor  of  a  train  ^rho  1b  in- 
tnisted  with  a  package  of  money  ste  an 
expresM  messeng^er  may  be  found  by  the 
jury  to  be  flruilty  of  negUgenoe,  which  renders  him 
and  his  sureties  liable  on  his  bond  to  the  express 
company.  In  leaving  the  money  In  a  small  iron 
safe,  with  an  ordinary  look  and  key.  In  a  car, 
standing  about  seventy-five  yards  from  the  depot, 
with  no  house  near  by,  from  sundown  until  half 
past  nine  o^dock  at  night,  while  he  goes  up  town 
to  play  cards  and  visit  drinking  saloons,  although 
the  only  Instructions  he  received  when  the  pack- 
age was  given  him  were  to  put  it  in  the  safe,  lock 
the  safe,  and  put  the  key  in  his  pocket. 

2.  The  opinion  of  the  division  superin- 
tendent of  an  express  company  who  is  in 
charge  of  a/nilt  against  a  messenger  for  negli- 
gence in  carrying  a  package  of  money,  as  to  the 
guilt  of  another  person  in  taking  It,  is  not  admis- 
sible in  evidence  on  the  part  of  the  defendant. 

a  Under  the  bond  of  a  eondnetor  of  a  rail- 


road train  to  an  earore—  company  for 

the  faithful  discharge  of  his  duties  as  an  eipiea 
messenger,  reciting  that  it  shall  not  be  impiilied 
by  a  change  of  his  place,  position  or  duties,  or  Xsf 
his  temporary  absence  from  duty,  a  sorely  ou- 
not  defend  against  an  action  for  the  negligeooe 
of  his  principal  in  carrying  a  package  of  monef,. 
on  the  ground  that  he  had  been  given  a  tempun- 
ry  leave  of  absence,  during  which  a  person  alleged 
to  be  guilty  of  stealing  the  money  had  been  put  to. 
his  place  and  had  become  acquainted  with  the 
safe  tn  which  the  money  was  carried. 

4.  The  recovery  against  the  surety  iss 
bond  tor  the  payment  of  money  is  not  limited  to 
the  penalty,  but  may  exceed  it  so  far  asneoeouy 
to  Include  Interest  from  the  time  of  tiie  breach. 
Interest  is  recoverable  after  the  breach,  not  on 
the  ground  of  contract,  but  as  damages. 

5.  Interest  on  a  bond  in  an  action  for  Dentt- 
gence,  whereby  money  was  lost.  Is  recoverable,  noc 
from  the  time  the  money  was  lost,  but  from  the 
time  of  a  demand  for  payment  made  upon  the 
principal  and  surety;  and  if  no  demand  had  been 
previously  made,  it  is  recoverable  only  from  the 
time  the  writ  was  served  upon  the  defendaota. 

(January  8, 1889.) 


NOTB.— Surett/  on  penal  bond;  extent  of  liabUity, 
The  liability  of  the  surety  cannot  be  extended 
beyond  the  plain  terms  of  his  contract.  His  under- 
taking will  extend  to  whatever  is  comprehended 
within  the  scope  and  limits  of  his  engagement,  but 
to  nothing  more.  State  v.  Boon,  44  Mo.  282:  Singer 
Mfg.  Go.  V.  Hibbe,  4  West.  Rep.  884. 21  Mo.  App.  674. 
That  sureties  are  favorites  of  the  law  and  will 
not  be  held  beyond  the  terms  of  the  engagement  is 
well  settled.  Miller  v.  Stewart,  2StV.  S.  9  Wheat. 
660  (6  L.  ed.  188);  Bums  v.  Singer  Mfg.  Co.  87  Ind. 
641;  Ryan  V.  Morton,  66  Tex.  258;  Irwin  v.  Opp,  1 
West  Rep.  920, 104  Ind.  118;  People  v.  Chalmers,  60 
K.  Y.  164;  Chase  v.  McDonald,  7  Harr.  &  J.  160;  Lud- 
low  V.  Simond,  2  Cai.  Gas.  1:  Brandt,  Sur.  p.  107. 

Recovery  beyond  the  amount  of  the  penaUy, 
A  party  is  not  entitled  to  Interest  on  an  unliqui- 
dated claim  until  after  a  demand.    Taft  v.  Stod- 
dard, 8  New  Bng.  Rep.  101, 142  Mass.  645. 

But  when  the  time  has  come  for  the  surety  to 
discharge  that  liability,  and  he  neglects  or  refuses 
to  do  so,  it  is  equally  reasonable,  and  altogether 
Just,  that  he  should  compensate  the  creditor  for  the 
delay  which  he  has  interposed.  Bralnard  v.  Jones, 
18  N.  Y.  85;  Brandt,  Sur.  p.  127. 
8  L.  R  A. 


A  plaintiff  can  recover  in  debt  on  a  penal  bond, 
a  sum  beyond  the  penalty,  where  the  action  Is  on  a 
bond  for  the  recovery  of  money  only:  but  if  it  be 
in  debt  on  a  penal  bond  for  the  performance  of  cor- 
enants,  the  recovery  is  limited  to  the  penalty  in  the 
bond.  Eraser  v.  LitUe,  18  Mich.  196;  Winter  ▼. 
Trimmer,  1  W.  Bl.  885;  Harrison  v.  Wright,  18  But, 
343;  Sedgwick,  Damages,  426. 

For  recovery  beyond  the  penalty,  see  Shreve  ▼. 
Brereton,  61  Pa.176;  Martin  v.  Taylor,  1  Wash,  a  Ct  1; 
Perit  V.  Wallis,  2  D.  8.  2  DalL  252  (1 L.  ed.  8S0);  Stale 
V.  Sandusky,  46  Mo.  877;  Tyson  v.  8andenon,4S  Ak. 
864;  Garter  v.  Thorn,  18  B.  Mon.  613;  Hughes  v.  Wick- 
liffe,  11  B.  Mon.  202;  Warner  v.  Thorlo,  16  MasB-lSI: 
Pitts  V.  Tilden,  2  Mass.  118;  Harris  v.  Clap,  1  Mia. 
808;  Carter  v.  Garter,  4  Day,  80: 2  GreenL  Bv.  2flL 

When  the  surety  is  bound  to  the  same  extent  m 
the  principal,  and  is  himself  In  default^  a  sum  in  ex- 
cess of  the  penalty  of  the  bond,  but  not  exoeedinff 
the  legal  rate  of  Interest  on  the  amount  for  the  pay- 
ment  of  which  he  Is  in  deftiult,  may  be  reoorered 
against  him  as  damages  for  the  detention.  Lewis 
V.  D wight,  10  Conn.  95;  State  v.  Wayman,  2  Gill  tJ. 
254;  Harris  v.  Clap,  1  Mass.  808;  Judge  of  Probate  v. 
Heydock,  8  N.  H.  491;  Natchitoches  v.  BedmoQd,S. 
La.  Ann.  274;  Brandt,  Sur.  p.  127. 
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Ij^RROR  to  the  Superior  Court  of  Bibb 
!i  County,  to  review  a  judgment  in  favor  of 
plaintiff  in  an  action  upon  an  express  messen- 
ger's bond  to  recover  damages  for  his  failure  to 
carry  safely  certain  packages  of  money.  Af- 
firmed. 

The  facts  are  fullystated  in  the  opinion. 

Mestn.  J.  H.  Martin  and  Baeon  A 
Batherford,  for  plaintiffs  in  error: 

No  interest  should  be  allowed  against  a 
mrety. 

L^eU  V.  Humphreys,  62  U.  8.  21  How.  76 
(16  L.  ed.  54);  McGiU  v.  BanJc  of  U.  8,  26  U. 
8. 12  Wheat.  512(6  L.  ed.  711);  Lawrence  v.  U. 
^.2  McLean,  5»1;  ATt^yy.  Mock,  SAIa.  444; 
Farrar  v.  U,  8.  30  U.  8.  5  Pet.  878  (8  L.  ed. 
159);  State  v.  Sandueky,  46  Mo.  377;  AfeOoy  v. 
Eider,  2  Blackf.  188;  Rayner  v.  dark,  7  Barb. 
581;  Clark  v.  Busft,  8  Cow.  151:  FaiHie  v. 
Lateion,  6  Cow.  424;  Tyeon  v.  Sanderson,  45 
Ala.  864;  Mower  v.  Kip,  6  Paige,  88,  29  Am. 
Dec.  748;  10  Am.  Dec.  674;  Befford  v.  Aher,  1 
Taunt.  219;  Fraser  v.  LittU,  18  Mich.  195;  87 
Am.  Dec.  741;  Westbrook  v.  Moore,  69  Ga. 
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If  liable  for  interest  at  all,  Peacock  would 
only  be  liable  from  the  time  that  the  8outbem 
Express  Company  made  a  demand  upon  him 
for  the  payment  of  the  monev. 

U.  8.  V.  Poulson,  80  Fed.  Kep.  281. 

A  bond  per  se  does  not  bear  interest.  It  is 
not  a  liquidated  demand. 

Code.  §  2056. 

Messrs.  Lyon  A  Estes  for  defendant  in 


Simmoiui*  J.,  delivered  the  opinion  of  the 
court: 

The  Southern  Express  Company  sued  Frink, 
as  principal,  and  Peacock  and  Carrol],  as  sure- 
ties, on  a  bond  given  to  the  plaintiff  by  Frink, 
conditioned  for  the  faithful  discharge  of  his 
duties  as  express  messenger,  etc. 

It  is  alleged  in  the  declaration  that  there  had 
been  a  breach  of  this  bond,  by  reason  of  the 
failure  of  Frink  to  carry  and  deliver  safelv  a 
certain  package  containing  $8,000,  which  had 
been  intrusted  to  him  bjr  the  plaintiff,  and  for 
the  loss  of  which  the  plaintiff  was  compelled  to 
recompense  the  consignor. 

On  the  trial  of  the  case,  the  jury  returned  a 
verdict  for  the  plaintiff,  against  the  principal 
and  snreties,  for  $8,000,  and  interest  from  the 
date  the  money  was  intrusted  to  Frink.  The  de- 
fendants made  a  motion  for  a  new  trial,  on 
thirtv-one  grounds,  which  motion  was  over- 
ruled by  the  court;  and  the  defendants  ex- 
cepted. 

These  numerous  grounds,  when  analyzed,  are, 
in  substance,  as  follows:  (1)  that  the  verdict  was 
contrary  to  the  evidence,  to  the  weight  of  evi- 
dence, and  to  law;  (2)  ttiat  the  court  erred  in 
charging  the  Jury  that,  whether  Frink  had  in- 
structions or  not,  his  duty  was  to  exercise  ordi 
nary  care  in  looking  after  the  safety  of  the 
money:  (8)  that  the  court  erred  in  not  allowing 
the  defendants  to  prove  certain  admissions  or 
Dempaey,  the  division  superintendent  of  the  ex- 
press company,  to  Peacock,  one  of  the  defend- 
ants; (4)  that  the  court  erred  in  its  instructions 
to  the  Jury  as  to  what  acts  of  the  creditor 
would  release  the  surety;  and  (6)  that  the  court 
erred  in  charging  that  if  the  jury  should  find 
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for  the  plaintiff,  they  should  add  interest  from 
the  time  the  money  was  lost. 

1.  We  have  carefully  read  the  evidence  in 
the  record,  and  we  think  it  is  sufficient  to  sus- 
tain the  finding  of  the  jury.  There  is  no  con- 
troversy about  the  loss  of  the  money. 

The  defendant,  Frink,  was  conductor  on  the 
Cochran  &  Hawkins ville  branch  of  the  Macon 
&  Brunswick  Railroad,  as  well  as  express  mes- 
senger. The  officers  of  the  railroad  company 
haa  consented  for  the  express  company  to  em- 
ploy him  as  messen^^r.  When  he  reached 
Cochran  from  Hawkinsville,  about  2  o'clock 
in  the  afternoon  of  8eptember  16,  1879,  this 
package  of  money  was  delivered  to  him.  He 
immediately  put  it  in  the  safe  furnished  him 
by  the  express  company,  locked  the  safe  and 
put  the  key  in  his  pocket.  This  safe  was  kept 
m  a  car  which  had  three  compartments,  one 
for  the  white  passengers,  one  for  the  colored, 
and  the  other  for  baggage. 

Carroll,  one  of  the  sureties  on  Frink's  bond» 
was  the  baggage  master,  and  had  the  key  to 
the  baggage  compartment.  There  was  also  a 
colored  man  belonging  to  the  crew  of  the  train, 
employed  by  Frink  and  Carroll  to  assist  them, 
who  had  access  to  the  car.  After  receiving 
the  money.  Frink  telegraphed  to  the  agent  at 
Hawkinsville  that  he  had  the  money,  and  for 
that  agent  to  meet  him  on  the  arrival  of  the 
train  at  Hawkinsville.  Under  orders  from  the 
railroad  officials,  he  went  with  the  engine 
twelve  miles  to  procure  water,  and  returned  to 
Cochran  about  sundown.  When  he  started 
with  the  engine  he  directed  Carroll  and  the 
colored  man  referred  to  to  lock  the  baggage 
car.  This  car  was  left  on  the  track  some  dis- 
tance from  the  depot,  and  remained  in  that 
position  from  about  2  o'clock  in  the  afternoon 
until  about  10  o'clock  at  night. 

When  Frink  returned  from  the  water  sta- 
tion, he  did  not  go  into  this  car  and  examine 
his  safe,  nor  did  he  examine  to  see  whether  the 
car  was  locked  or  not.  He  simply  went  by  the 
car  and  saw  that  the  door  was  closed .  He  then 
went  into  the  town,  some  800  or  400  yards  off, 
and  remained  there  until  about  half  past  9 
o'clock  at  night,  when  he  returned  to  the  depot 
and  got  his  train  ready,  and  about  10  o'clock 
started  for  Hawkinsville.  He  did  not  examine 
the  safe  during  all  this  time,  and  did  not  miss 
the  money  until  he  arrived  at  Hawkinsville, 
when  he  unlocked  the  safe  and  discovered  that 
it  was  gone.  It  was  also  in  proof  that  about 
that  time  there  were  many  gamblers  and  roughs 
in  the  Town  of  Cochran.  The  safe  was  elm- 
a  small  iron  box,  with  an  ordinary  lock  and 

Under  this  state  of  facts,  we  think  the  jury 
were  jjustifled  in  finding  a  verdict  against  frink 
and  his  sureties.  Whether  it  was  his  duty  or 
not,  in  the  exercise  of  ordinary  diligence,  to 
carry  this  car  along  with  the  engine  to  the  wa- 
ter tank,  it  was  certainly  his  duty,  when  he 
returned  to  look  after  this  money  more  closely 
than  he  did. 

It  seems  to  us  that  no  prudent  man,  knowing 
the  surroundings  as  Frink  must  have  known 
them,  would  have  left  that  amount  of  money 
in  the  car,  seventy-five  yards  from  the  depot, 
no  house  being  near  by,  from  sundown  until 
half  past  9  o'clock  at  night  While  it  was  not 
his  duty  to  neglect  the  business  of  the  raibroad. 
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still,  when  he  was  not  engaged  in  its  business, 
it  was  his  duty  to  look  after  this  package, 
either  in  person  or  by  some  agent  in  whom  be 
had  confidence.  It  amounted  almost  to  gross 
negligence  for  him  to  leave  this  car  and  his 
safe  for  so  long  a  time  at  night,  to  go  up  town 
and  play  caras  and  visit  drinking  saloons. 
Would  any  prudent  man  have  left  $3,000  of 
his  own  money  in  that  condition  for  such  a 
length  of  time?  We  apprehend  not.  There 
was  no  error  in  overruling  this  ground  of  the 
motion.  This  seems  to  have  been  the  view 
taken  by  this  court  when  the  case  was  here  be- 
fore. Southern  Exp.  Co.  v.  Frink,  67  Ga. 
201. 

2.  But  it  is  urged  in  behalf  of  Frink  that, 
having  carried  out  the  instructions  of  Bowles, 
the  agent  of  the  express  company,  by  placing 
the  package  of  money  in  his  safe  immediately 
on  the  receipt  thereof,  he  had  fully  complied 
with  his  dutv,  and  if  the  money  was  after- 
wards lost  Frink  would  not  be  liable.  The 
court  below  charged  the  jury,  upon  this  point, 
that  whether  Frink  had  such  mstructions  or 
not,  it  was  his  duty  to  exercise  reasonable  care 
and  diligence  in  looking  after  the  money;  and 
this  charge  is  complained  of  by  the  plaint- 
iffs in  error.  We  thmk  the  charge  of  the  court 
upon  this  point  was  correct.  The  instructions 
of  the  agent  certainly  did  not  embrace  the 
whole  duty  of  Frink  under  the  circumstances 
of  this  case.  The  special  and  only  instructions, 
which  he  says  he  received,  were  that  when  he 
received  a  money  package  to  put  it  in  the  safe, 
lock  the  safe  and  put  the  key  in  his  pocket. 

They  were  doubtless  given  to  him  to  prevent 
him  from  carrying  the  packages  around  on  his 
person,  or  leaving  them  carelessly  in  the  depot, 
or  the  like;  but  it  certainly  was  not  contem- 
plated that  his  compliance  simply  with  these 
mstructions  should  relieve  him  of  the  entire  re- 
sponsibility of  eruarding  the  package  after  it 
was  placed  in  tfie  safe.  He  would  not  have 
been  justified  in  leaving  that  car  containing 
the  safe  a  mile  from  an^  habitation;  and  we  do 
not  think  he  was  justified  in  leaving  the  car 
seventy-five  yards  away  from  the  depot,  and 
e<^ually  as  far  from  where  any  person  dwelt, 
without  a  guard,  or  without  seeing  that  the 
car  door  was  locked.  We  agree  with  the  Judge 
who  tried  this  case,  that  the  putting  the  money 
in  the  safe  and  locking  the  safe  was  not  the 
whole  duty  of  the  defendant.  He  was  still 
bound  to  exercise  ordinary  care  and  diligence 
in  taking  care  of  the  money  after  it  was  placed 
in  the  safe. 

8.  During  the  progress  of  the  trial  the  defend- 
ants propo^to  prove  by  Peacock,  that  Demp- 
sey,  the  plain  tiff  *8  division  superintendent,  who 
had  charge  of  this  suit,  had  stated  to  the  wit- 
ness that  he  had  proof  to  show  that  a  certain 
person  had  taken  the  money.  The  defendants 
also  proposed  to  prove  by  Dempsey  that  he 
had  said  to  Peacock  that  he  had  evidence 
enough  to  show  who  had  taken  the  money;  and 
proposed  to  ask  Dempsey  if  he  did  not  say  to 
Peacock  that  he  had  evidence  enough  to  con- 
vict Carroll  of  taking  the  money,  and  if  it  was 
not  true  that  he  had  sufficient  information  to 
convict  CarroU  of  taking  the  money,  and  if  he 
did  not  say  that  Carroll  took  the  money,  and 
that  the  express  company  was  satisfied  that 
Carroll  had  taken  the  money. 
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The  court  declined  to  allow  this  testimonj, 
and  error  is  assigned  thereon .  We  see  no  error 
in  this  ruling.  The  declarations  of  Dempiej 
which  the  defendants  pronosed  to  pnyt  bV 
Peacock,  were  hearsay;  ana  what  the  defend- 
ants proposed  to  prove  by  Dempsey  hinuelf 
was  only  the  opinion  of  Dempsey  as  to  the 
guilt  of  Carroll,  and  there  was  no  error  in  ex- 
cluding it  from  the  jury.  A  statement  of  the 
proposition  is  a  demonstration  of  it. 

4.  Peacock,  one  of  the  sureties,  filed  sevenl 
special  pleas,  claiming  that  he  had  been  re- 
leased by  the  act  of  the  express  company  in 


knowledge 

or  subsequent  ratification;  and  that  this  in- 
creased Peacock's  risk  as  surety,  and  exposed 
him  to  greater  liability;  for  it  gave  to  Carroll 
an  opportunity  of  becoming  acquainted  with 
the  safe,  the  only  repository  of  the  express  com- 
pany; that  the  express  company  gave  the  kej 
of  the  safe  to  Carroll,  thereby  affording  him 
the  opportunity  of  having  a  duplicate  key 
made,  and  that  the  safe  was  not  broken  open, 
but  was  unlocked  by  a  duplicate  key;  that  Car- 
roll was  the  baggage  master  on  that  car,  and 
had  access  to  the  car. 

Peacock  further  pleaded  that  when  be  signed 
the  bond  he  did  so  relying  upon  the  good  faith 
of  the  plaintiff,  and  the  duty  and  obligation 
resting  upon  said  plaintiff  to  famish  said  Frink 
with  a  safe  place  for  the  keeping  of  valuable 
packages;  that  it  failed  to  provide  a  separate 
compartment  in  the  car,  secured  by  a  lock,  and 
to  which  Frink  alone  could  have  access;  and 
that  the  express  company,  although  knowing 
that  Frink  could  not  remain  all  the  time  watch- 
ing said  safe,  failed  to  provide  for  the  watch- 
ing of  the  safe  during  Frink's  absence;  and  that 
its  failure  so  to  do  exposed  the  surety  to  a 
greater  risk  and  liability  than  he  would  other- 
wise have  been  exposed  to.  On  these  points 
the  Judge  in  the  court  below  charged  the  jury 
as  follows: 

''A  man  signing  a  contract  as  surety  signs  it 
with  his  eyes  open,  or  with  the  duty  to  have 
his  eyes  open  at  the  time.  He  signs  it  with 
reference  to  the  state  of  affairs  as  they  may  ex- 
ist. At  the  time  he  signs  that  contract  heagrea 
to  take  certain  risks  which  he  knows  or  can  rea- 
son ably  find  out  by  proper  inquiry  that  be  is  to 
bear.  He  cannot  sign  a  paper  and  afterwards, 
on  a  loss  occurring,  say:  'I  did  not  know  the 
condition  of  things  at  the  time  I  signed  it"* 

He  also  charged  that  ''The  express  company 
and  Frink  had  a  right  to  make  an  agreement 
that  Frink  might  be  temporarily  absent  from 
his  duties;  and  it  is  a  question  for  the  jury  to 
inquire  whether,  when  the  surety  signed  the 
bond,  he  did  it  with*  the  understanding  that 
some  one  should  be  put  in  the  place  of  Frink 
during  that  temporarv  absence;"  that  *'If  the 
surety  signed  the  bond  with  the  understanding 
(he  having  signed  it  agreeing  to  allow  the  tem- 
porary absence  on  the  part  of  Frink)  that  when 
Frink  was  absent  from  dutv  some  one  would 
be  put  in  his  place  to  perform  those  duties, 
then  he  cannot  set  up  his  defense  that  be  was 
released  by  reason  of  that  having  been  done. 
If  he  knew  it  or  could  have  found  it  out  by 
reasonable  inquiry,  he  cannot  now  set  that  up 
as  a  defense." 
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The  same  principle  was  given  in  the  charge 
in  regard  to  the  other  plea. 

These  charges  are  complained  of  as  errone- 
ous. We  think  the  propositions  laid  down  by 
the  trial  Judge  are  sound.  It  appears  from  the 
evidence  that  Peacock  had  lived  and  carried 
on  a  business  in  the  Town  of  Cochran  for  a 
coDfliderable  length  of  time  before  he  signed 
this  bond.  He  had  traveled  on  this  train,  and 
in  this  particular  car  with  Frink.  He  must 
have  known  how  the  business  was  carried  on 
in  that  car,  the  number  of  compartments  there- 
in, and  that  this  safe  was  kept  in  the  baggage 
compartment  of  the  car. 

The  bond  which  Peacock  signed  recited  that 
it  should  not  be  impaired  by  a  change  of  place, 
position  and  duties  of  saia  Frink,  or  by  his 
temporary  absence  from  duty.  It  also  appears 
that  Carroll,  to  whom  the  safe  key  was  given 
during  Frink's  absence,  was  a  cosurety  with 
Peacock.  Under  this  state  of  facts,  we  see  no 
error  in  the  charges  complained  of. 

In  the  case  of  Magee  v.  MarJicUtan  Life  In- 
wrance  Company,  92  U.  S.  08  [28  L.  ed'.  700], 
Mr,  Juiiice  Swayne,  delivering  the  opinion  of 
the  court,  says:  "A  surety  is  *a  favored  debtor.' 
His  rights  are  zealously  guarded  both  at  law 
and  in  equity.  The  slightest  fraud  on  the  part 
of  the  creditor,  touching  the  contract,  annuls 
it.  Any  alteration  after  it  is  made,  though 
beneficial  to  the  surety,  has  the  same  effect. 
His  contract  exactly  as  made  is  the  measure  of 
his  liability;  and  if  the  case  against  him  be  not 
clearly  within  it,  he  is  entitled  to  go  acquit. 
.  .  .  But  there  is  a  duty  incumbent  on  him. 
He  must  not  rest  supine,  close  his  eyes,  and  fail 
to  seek  important  in  formation  within  his  reach. 
If  he  does  this  and  a  loss  occurs,  he  cannot,  in 
the  absence  of  fraud  on  the  part  of  the  creditor, 
set  up  as  a  defense  facts  then  first  learned  which 
he  ought  to  have  known  and  considered  before 
entering  into  the  contract .  .  .  VigUantihus  et 
nan  dormien tibus  jvra  subveniunt.  W here  one 
of  two  innocent  parties  must  lose,  and  one  of 
them  is  at  fault,  the  law  throws  the  burden  of 
the  loss  upon  him." 

5.  The  next  and  last  ground  which  we  shall 
notice  is  that  the  court  below  erred  in  its  charge 
to  the  jury  as  to  the  recovery  of  interest  upon 
the  penalty  in  this  bond.  The  court  instructed 
the  jury  that  if  they  should  find  for  the  plaint- 
iff, they  should  find  interest  upon  the  amount 
from  the  time  Frink,  the  principal,  lost  the 
money. 

Counsel  for  the  plaintiffs  in  error  insist  that 
the  plaintiff  is  not  entitled  to  recover  from  the 
principal  or  the  sureties  more  than  the  penalty 
of  the  bond;  that  the  penalty  named  in  the 
bond  is  the  extent  of  the  liability  thereon,  es- 
pecially so  as  to  the  sureties.  For  a  long  time 
this  has  been  a  controverted  question,  both  in 
the  courts  of  England  and  of  this  country. 
The  courts  in  England  have  decided  the  ques- 
tion in  different  ways,  one  court  holding  that 
no  more  could  be  recovered  than  the  penalty 
on  the  bond,  another  holding  that  interest  and 
costs  might  be  recovered  In  addition  to  the 
penalty. 

We  have  spent  a  great  deal  of  time  in  the  ex- 
amination of  authorities  upon  this  subject,  and 
we  think  that  the  weight  of  authority  is  that 
in  this'daas  of  actions,  and  under  the  circum- 
■tanoes  disclosed  by  this  record,  the  plaintiff  is 
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entitled  to  recover,  in  addition  to  the  penalty 
named  in  the  bond,  interest  against  the  sureties 
as  well  as  against  the  principal,  from  the  time 
of  the  demand  upon  them. 

The  suit  was  for  $8,000,  the  exact  amount 
of  the  penalty  in  the  bond.  The  condition  of 
the  bond  sue^  on  was,  that  Frink  should  well 
and  truly  account  for  all  money  which  might 
come  into  his  ponession  or  control,  or  for  which 
he  might  have  given  bis  receipt  by  reason  of 
said  employment,  and  make  good  all  loss  or 
damage  which  miffht  happen  t^  such  money  or 
property  while  under  his  control,  for  which  he 
miffht  be  legally  responsible,  and  indemnify 
and  save  harmless  the  said  company  from  all 
liability  on  account  of  his  fault  or  neglect. 

As  wfore  remarked,  Frink  did  not  deny  hav- 
ing received  the  money,  or  that  it  was  lost 
while  in  his  possession;  nor  was  it  denied  that 
the  express  company  had  paid  the  consignor 
the  $3,000.  When,  therefore,  the  money  had 
been  received  by  Frink  and  lost  on  account  of 
his  neffligenco,  as  the  jury  has  found,  and  a 
demand  was  made  upon  him  and  his  sureties 
to  pay  said  money  in  accordance  with  the  con- 
dition of  his  obligation,  and  they  refused  to  do 
so,  it  became  a  debt  due  by  Frink  and  his  sure- 
ties to  the  plaintiff. 

If  Frink  had  then  paid  the  money,  or  in  case 
of  his  default,  his  sureties  had  paid  it  when 
demanded  of  them,  in  accordance  with  the  con- 
dition of  their  obligation,  of  course  no  interest 
would  have  accruea  thereon.  When  the  sure- 
ties refused  to  pay  the  money  on  demand,  and 
by  litigation  delayed  the  plaintiff  several  years 
from  the  collection  of  its  money,  the  plaintiff 
was  entitled  to  damages  for  such  delay;  and 
the  law  gives  the  plaintiff  such  damages  by  way 
of  interest  from  the  demand. 

Brandt,  on  Suretyship  &  Guaranty,  g  98, 
says:  '*It  may  be  a  reasonable  doctrine  that  a 
suretv,  who  has  bound  himself  under  a  fixed 
penafty  for  the  payment  of  money,  or  some 
other  act  to  be  done  by  a  third  person,  has 
marked  the  utmost  limit  of  his  own  liability. 
But  when  the  time  has  come  for  him  to  dis- 
charge that  liability,  and  he  neglects  or  refuses 
to  do  so,  it  is  equally  reasonable,  and  altogether 
just,  that  he  should  compensate  the  creditor 
for  the  delay  which  he  has  interposed.  The 
question,  in  short,  is  not  what  is  the  measure 
of  a  surety's  liability  under  a  penal  bond,  but 
what  does  the  law  exact  of  him  for  an  unjust 
delay  in  payment,  after  his  liability  is  ascer- 
tained ana  the  debt  is  actually  due  from  him." 

Murfree  on  Official  Bonds,  §  698,  says:  "It 
is  very  clear,  as  a  eeneral  rule,  that  juagment 
cannot  be  rendered  against  sureties  for  a  great- 
er amount  than  the  penalty  of  the  bond  .  .  . 
Sureties  cannot  be  held  liable  for  interest  beyond 
the  penalty  of  the  bond,  except  for  such  inter- 
est as  accrued  from  their  own  default  in  un- 
justly withholding  payment  after  having  been 
notified  of  the  default  of  their  principal."  See 
also  Oraham  v.  Biekham,  2  Yeates,  82,  1  Am. 
Dec.  828,  and  note  on  page  888;  Moxner  v.  Kip, 
6  Paige,  88,  29  Am.  Dec.  748. 

In  Brainard  v.  J<yMS,  18  N.  Y.  85,  the  court 
holds  that  "The  recovery  against  a  surety  in  a 
bond  for  the  payment  of  money  is  not  limited 
to  the  penalty,  but  may  exceed  it  so  far  as  nec- 
essary to  include  interest  from  the  time  of  the 
breach  .  .  .  So  far  as  interest  is  payable  by  the 
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terms  of  the  contract,  and  until  default  is  made, 
it  is  limited  by  the  penalty;  but  after  breach  it 
is  recoverable,  not  on  the  ground  of  contract, 
but  as  damages,  which  the  law  gives  for  its 
violation." 

In  Lyon  v.  Olarke,  8  N.  \,  148,  it  is  held, 
that  "Where  the  sum  actually  due  by  the  con- 
dition of  a  bond  without  interest  equals  the 
penalty,  interest  can  be  recovered  as  damages 
beyond  th  e  penalty . "  In  this  case  Willard,  J, , 
discusses  the  cases  decided  up  to  that  time,  and 
draws  the  above  conclusion.  See  also  U.  8.  v. 
Bills,  4  Meyer,  Fed.  Dec.  §  495;  8.  C,  4  Cliff. 
618;  CurtU  v.  U.  8. 100  U.  S.  119  [25  L.  ed.  571]. 

These  authorities  we  think  fully  sustain  the 
doctrine  above  announced.  For  the  contrary 
view,  see  Fruser  v.  Little,  18  Mich.  195,  in 
which  Campbell,  J.,  discusses  this  question  and 
reviews  the  authorities. 

We  think,  however,  that  the  court  erred  in 
instructing  the  lury  that  the  plaintiff  was  enti- 
tled to  interest  from  the  time  the  money  was 
lost.    Under  the  authorities  above  quoted  the 


plaintiff  was  onlv  entitled  to  interest  from  tbe 
time  the  demana  was  made  upon  the  priDdpal 
and  sureties.  The  record  in  this  case  does  doC 
show  that  any  demand  was  ever  made  upon 
either. 

When  no  demand  has  been  made,  ttie  pUint- 
iff  is  only  entitled  to  interest  from  the  tune  the 
writ  was  served  upon  the  defendants.  OurtU 
V.  U.  8,  and  U.  8.  v.  Hills,  supra. 

In  this  case  interest  was  calcuiated  by  the 
jury,  under  the  instructions  of  the  court,  from 
the  16th  of  September,  1879,  to  the  date  of  tbe 
verdict;  whereas,  it  should  have  been  calculated 
only  from  the  time  the  writ  was  served  upoo 
the  defendants.  We  direct,  therefore,  that  tbe 
interest  found  by  the  jury  from  the  16tb  of 
September,  1879,  up  to  the  service  of  the  writ 
upon  the  defendants  be  written  off  from  tbe 
verdict  and  judgment,  and  that  interest  be  cal- 
culated from  the  time  of  the  service  to  tbe 
judgment. 

Judgment  affirmed,  with  direction. 


MICHIGAN  SUPREME  COURT. 


Emma  W.  BLACKSTONE 
t. 
The    STANDARD    LIFE   &    ACCIDENT 
INSURANCE  CO.,  Appt 

(....Mich.....) 

L  In  an  action  upon  a  policir  of  aoddent 
lilb  Insnnuuse  where  the  defense  Is  that  the 
aBBured  came  to  his  death  by  suicide,  if  there  is 
some  evidence  to  go  to  tlie  jury  upon  the  question 
of  insanity  and  the  Jury  have,  under  a  fair  sub- 
miasion,  determined  that  question  in  the  affirma- 


tive, the  Michigan  Supreme  Oourt  will  not  dii- 
turb  the  finding. 

Si.  Evidence  that  tbe  assured  was  ordinarily  t 
man  of  pleasant  and  genial  disposition  wtioK 
family  relations  were  pleasant;  that  after  a  cer- 
tain time  he  became  depressed,  complained  of 
pain  in  bis  head,  was  abstracted  and  Btapld,ooold 
not  pay  dose  attention  to  busineas,  did  not  appear 
to  remember  what  was  told  him,  and  impraned 
people  with  whom  he  came  in  contact  that  he  was 
out  of  his  right  mind;  and  that  he  finally  cut  hii 
own  throat,  is  sufficient  to  go  the  jury  upon  tbe 
question  of  insanity. 

d.  In  order  to  work  a  fbrltoitiire  on  tte 


NOTB.— FrotrMoTM  \Johich  avoid  a  life  policy;  death 
whUe  engaged  in  known  violation  of  law. 

A  provision  that  the  policy  shaU  be  void  in  case 
Insured  should  die  by  reason  of  his  iutemperance, 
or  while  engaged  in  a  known  violation  of  law,  cov- 
ers a  known  violation  of  the  law  only  if  the  natural 
and  reasonable  consequences  of  the  violation  are 
to  increase  the  risk.  Bloom  v.  Franklin  L.  Ins.  Co. 
97  Ind.  47B. 

The  death  must  clearly  appear  to  have  been  the 
natural  and  legitimate  consequence  of  the  violation 
of  the  law.  Bradley  v.  Mut.  Ben.  L.  Ins.  Co.  45  K. 
Y:4ffi. 

A  recovery  cannot  be  had,  in  a  State  where  horse- 
racing  is  a  misdemeanor,  for  death  by  accident 
while  engaged  in  a  horserace.  Travelers  Ins.  Co.  v. 
Seaver,  86  U.S.  19  WaU.  681  (22  L.  ed.  156). 

Where  insured  was  killed  while  endeavoring  to 
escape  from  arrest  for  robbery  the  death  did  not 
occur  '*  while  violating  any  law."  Griffin  v.  West- 
em  Mut.  Benev.  Asso.  20  Neb.  8S0. 

Death  caused  by  medical  treatment. 
Inadvertently  taking  an  overdose  of  opium  pre- 
scribed by  a  physician  is  within  the  exception  of 
death  *' caused  solely  or  in  part  by  medical  treat- 
ment for  disease."  Bayless  v.  Travellers  Ins.  Co. 
14  Blatchf .  14a 

Death  while  under  the  influence  of  liquor. 
Where  the  policy  excluded  death  or  injury  hap- 
pening while  insured  was,  or  in  consequence  of  his 
having  been,  under  the  influence  of  liquor,  the  Um- 
i  L.  R.  A. 


itation  relates  to  the  condition  of  the  insured  at  tbe 
time  of  the  accident,  without  regard  to  tbe  csmt 
which  produced  the  death;  and  if  he  was  under  tbe 
influence  of  intoxicating  liquor  at  the  time  no  re- 
covery can  be  had.  Shader  v.  Bailway  Fasa  Ama. 
Co.  66  N.  Y.  441. 

If  the  substantial  cause  of  tbe  death  was  an  ex- 
cessive use  of  alcoholic  stimulants,  not  taken  in 
good  faith  for  medical  purposes  or  under  medioal 
advice,  his  health  was  impaired  by  intemperance 
within  the  meaning  of  the  words  **80  far  intem- 
perate as  to  impair  his  health,"  although  be  may 
not  have  had  delirium  tremens.  JBttoA  L.  Ins.  Go. 
V.  Davey,  123  U.  8.  799  (81  L.  ed.  816). 

Stipulation  aoainet  suicide  or  intentionall  sdf  da- 
etruction. 

An  insurer  may  stipulate  against  Intentional  self 
destruction.  A  stipulation  that  a  policy  shall  be 
void  if  the  insured  shall  die  by  suicide,  sane  or  la- 
sane,  is  valid.  Bigelow  v.  Berkshire  L.  Ins.  Oj.  n 
U  S.884(2SL.ed.918). 

A  condition  avoiding  the  policy  on  death  caond 
**  by  taking  poison  "  includes  the  taking  by  mis- 
take. Pollock  V.  U.  8.  Mut.  Aoddent  Asso.  1<B  Pa. 
280. 

The  word  poison,  in  a  certificate  of  accidental  In- 
surance, means  a  substance  taken  internally,  se- 
riously injurious  to  health,  and  often  ftital  to  Ufec 
it  does  not  include  a  case  of  poison  by  external  ooa- 
tact  with  putrid  animal  substance  working  through 
the  system  and  producing  malignant  puatcde.  Ba- 
con V.  U.  8.  Mut.  Accident  Aaso.  44  Hun,  8B8. 
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ground  of  self  destmetioii  under  a  policy  | 
of  Insurance  proyidlnfir  that  no  claim  shall  be 
made  when  death  Is  caused  by  suicide,  the  as- 
sured must  have  had  sufficient  mental  capacity 
not  only  to  understand  that  the  act  will  destroy 
his  life  but  also  to  distinguish  its  moral  quality 
and  consequences,  and  must  have  performed  the 
act  with  an  evil  motive. 

i.  Death  c^iued  by  the  eatttnff  of  hie  own 
throat  by  an  assured  person  while  insane,  with- 
OQt  knowing  the  result  of  his  act  and  not  intend- 
ing thereby  to  kill  himself,  will  constitute ''  death 
by  external,  violent  and  accidental  means  "  with- 
in the  terms  of  a  policy  providing  that  death  must 
be  occasioned  by  such  means  to  Justify  a  recov- 
ery under  the  policy. 

&.Proof  that  the  aeenred  wae  ineane  some 
twenty  years  before  the  policy  was  issued,  which 
fBCt  was  not  inserted  therein  nor  mentioned  to 
the  company,  is  inunaterlal  and  will  not  justify 
a  forfeiture  of  the  policy  on  the  ground  of  con- 
cealment, if  it  appears  that  the  company^s  agent 
filled  out  the  body  of  the  policy  without  ques- 
tioning the  assured  in  regard  thereto,  and  that  the 
only  question  talked  over  was  as  to  the  amount  of 
the  policy. 

(April  24, 1880.) 

ERROR  to  the  Circuit  Court  for  Lenawee 
Coontj,  to  review  a  Judgment  in  favor  of 
plaintiff  in  an  action  upon  a  policy  of  accident 
iDsorance.  Affirmed. 
The  facts  are  fully  stated  in  the  opinion. 
Mettrs.  Atkineon,  Carpenter  &  Brooke* 
with  Mr.  James  T.  Keena,  for  defendant, 
appellant: 


Buicide  by  an  insane  person  is  not  an  acci- 
dental deatn. 

Borradaile  v.  Hunter,  6  Man.  &  Gr.  664; 
Dean  v.  Am.  MvX.  L.  Ins.  Co.  4  Allen,  108;  8t. 
Ijouie  Mut.  L.  Ins.  Co.  v.  Graves,  6  Bush,  288, 
289;  Van  Zandi  v.  Mut.  Ben.  L.  Ins,  Co,  65  N. 
Y.  177;  Riley  v.  Hartf<yrd  L.  db  A.  Ins.  Co.  25 
Fed.  Rep.  815,  16  Ins.  L.  J.  187;  Bois  v.  Mas- 
saehusetts  Mut.  L.  Ins.  Co.  14  Ina.  L.  J.  287; 
Pierce  v.  Travelers  L.  Ins,  Co.  84  Wia.  896; 
titreeter  v.  W.  U.  Mut.  L.  A  A.  iJfccidty  (Mich.) 
8  West.  Rep.  183;  Be  Qogorza  v.  Knicker- 
bocker L.  Ins.  Co.  65  N.  Y.  232. 

Self-destruction  by  an  insane  person  is  a 
death  canned  by  disease. 

Ray,  Medical  Jurisprudence,  §  54,  p.  82; 
Hammond,  **  Treatise  on  Insanity,"  266;  Mut. 
L.  Ins.  Co.  Y.  Terry,  82  U.  8.  16  Wall.  589 
(21  L.  eil.  241);  Conn.  Mut.L.  Ins.  Co.  v.  Groom, 
86  Pa.  97;  EastaJbrook  v.  Union  Mut,  L.  Ins. 
Co.  64  Maine,  227;  St,  Louis  Mut.  L.  Ins.  Co. 
V.  Graves,  6  Bush,  270;  Bigelow,  Life  &  Acci- 
dent Ins.  Reports,  p.  786. 

Death  by  his  own  hands,  in  the  case  of  one 
non  compos,  is  as  much  the  result  of  disease  as 
death  by  fever  or  consumption. 

John  Hancock  Mut.  L.  Ins.  Co.  ▼.  Moore,  84 
Mich.  41. 

Unless  this  suicidal  act  itself  may  be  consid 
ered  as  evidence  of  insanity,  there  were  no 
facts  which  warrant  the  conclusion  that  de- 
ceased was  insane. 

See  Fowler  V.  Mut.  L.  Ins.  Co.  4  Lans.  202. 

Whatever  may  have  been  the  condition  of 
Blackstone's  mind  at  the  time  of  his  death,  it 


The  clause  '*If  the  assured  shaU  within  three 
years  die  by  his  own  hand,  sane  or  insane,  this  poli- 
cy shall  become  and  be  null  and  void,"  covers  all 
acts  of  self  destruction  whether  felonious  or  not, 
and  excuses  the  company  from  liability  when  sui- 
cide is  the  result  of  Insanity  and  in  itself  an  insane 
act  The  words  sane  or  insane  not  only  mean  to 
qualify  the  meaning  of  *'dle  by  his  own  hand" 
as  defined  by  law,  but  they  actually  do  so.  Streeter 
V.  W.  U.  Mut.  L.  &  A.  Society  (Mich.)  8  West.  Rep. 
184;  Bigelow  v.  Berkshire  L.  Ins.  Co.  06  U.  S.  284  (23 
I*,  ed.  918):  De  Gogorsa  v.  Knickerbocker  L.  Ins.  Co. 
<6  N.  T.  282;  Pierce  v.  Travelers  L.  Ins.  Co.  84  Wis. 
8BB;  Saleotlne  v.  Mut.  Ben.  L.  Ins.  Co.  24  Fed.  Rep. 
U0;  Ritoy  v.  Hartford  L.  &  A.  Ins.  Co.  25  Fed.  Rep. 

Where  the  condition  in  the  policy  was  that  it 
should  be  void  If  insured  *' shall  die  by  his  own 
hand  or  in  consequence  of  a  duel,"  death  caused  by 
swallowiDg  arsenic  is  within  the  condition  and 
avoids  the  policy.  Hartman  v.  Keystone  Ins.  Co.  21 
Pa.  408. 

.  A  condition  that  the  policy  shall  be  void  if  in- 
sured shall  die  by  his  own  hand  whether  voluntary 
or  Involuntary  does  not  apply  where  death  is  un- 
intentional or  accidental.  Keels  v.  Mut.  Reserve 
PnndL.  Asso.  29  Fed.  Rep.  196;  Penfold  v.  Univers- 
al L.  Ins.  Co.  86  N.  Y.  817. 

Where  death  results  from  an  overdrauffht  of 
whisky  taken  without  intent  of  destroying  life,  it 
has  no  application  to  a  condition  avoiding  a  policy 
**  if  the  assured  shall  die  by  his  own  hand."  North- 
western Mut.  L.  Ins.  Co.  V.  Hazelett,  2  West  Rep. 
Ml,106Ind.212. 

So  BOicide  does  not  fall  within  the  provision 
excepting  death  *'in  consequence  of  violation 
of  any  criminal  law"  (Darrow  v.  Family  Fund 
Society,  42  flun,  246;  Freeman  v.  Nat.  Ben. 
8cclety,42  Hun,  fBSi\  but  otherwise  if  the  provision 
8L.RA. 


avoids  the  policy  for  suicide  whether  sane  or  in- 
sane. Htreeter  v.  W.  U.  Mut.  L.  &  A.  Society  (Mich.) 
8  West.  Rep.  188. 

Where  insured  was  found  dead  from  a  pistol  shot 
through  the  heart,  And  there  was  no  evidence  to 
show  whether  or  not  it  was  by  his  own  hand,  claim- 
ant must  show  that  the  death  was  caused  by  exter- 
nal violence  and  accidental  means.  Travelers  Ins. 
Co.  V.  MoConkey,  127  U.  S.  061(82  L.  ed.  806). 

Where  the  Insured  occasioned  the  discharge  of 
the  pistol  which  caused  his  death,  the  burden  is  on 
the  beneficiary  to  show  that  the  discharge  was 
accidental.  Bols  v.  Mass.  Mut.  L.  Ins.  Co.  14  Ins. 
L.J.2a7. 

Suicide  is  not  a  violation  of  the  Penal  Code  of 
New  York.  See  Darrow  v.  Family  Fund  Society, 
42  Hun,  246:  Freeman  v.  National  Ben.  Society,  42 
Hun,  262;  Paul  v.  Travelers.  Ins.  Co.  anlt,  448. 

DeaJOi  by  act  performed  under  insane  Impulse. 

Where  a  person  who,  though  aware  that  an  act 
will  terminate  his  life,  yet  does  the  act  under  the 
control  of  an  insane  Impulse  caused  by  disease  and 
derangement  of  his  intellect,  which  deprives  him 
of  the  capacity  to  govern  his  own  conduct  In  ac- 
cordance with  reason,  the  act  cannot  be  regarded 
as  voluntary.  Newton  v.  Mut.  Ben.  L.  Ins.  Co.  76 
N.Y.426. 

To  take  a  case  out  of  a  stipulation,  on  the  ground 
of  insanity,  the  Insured  must  have  been  so  mentally 
disordered  as  not  to  understand  that  the  act  he 
committed  would  have  caused  his  death,  or  he 
must  have  committed  It  under  the  influence  of 
some  insane  impulse  which  he  could  not  resist. 
Van  Zandt  v.  Mut.  Ben.  L.  Ins.  Co.  65  N.  Y.  168. 

If  any  evidence  tends  to  prove  that  insured  was 
insane  when  he  took  the  poison  which  caused  his 
death,  the  evidence  could  not  properly  be  taken 
from  the  Jury.  Charter  Oak  L.  Ins.  Co.  v.  RodeU  96 
lT.S.282(24L.ed.438). 
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18  oertainlv  not  open  to  contention  in  this  court 
that  Blackstone  took  his  life  either  uncon- 
sciously or  involuntarily. 

See  Streeter  v.  W.  U.  Mat,  L,  &  A.  Ins,  Go, 
supra. 

Whether  the  insured  actually  read  the  appli- 
cation, which  he  deliberately  signed  for  the 
purpose  of  procuring  the  issuance  of  the  policy 
sued  upon,  is  a  question  of  no  importance 

Bliss,  Life  Insurance,  488,  484;  W.  T.  L.  Ins. 
Go.  V.  Fletcher,  117  U.  8.  519  (29  L.  ed.  934). 

Mr.  Levi  T.  Orilfin,  with  Messrs.  Wes- 
terman  ft  Westerman*  and  Seth  Bean* 
for  plaintiff,  appellee: 

That  plaintiff  was  entitled  to  recover  in  this 
case  Bcc 

Accident  Ins.  Go.  v.  Grand/ill,  120  U.  8.  527 
(30  l4.  ed.  740);  State  v.  Jones,  50  N.  H.  898; 
State  V.  Pike,  49  N.  H.  407,  408.  488;  Bradley 
V.  State,  31  Ind.  509;  Rex  v.  Hadfi^ld,  27  How. 
St.  Tr.  1314;  4  Am.  Law  Rev.  251;  MiUer  v. 
Mut.  Ben.  Ins.  Go.  84  Iowa,  222,  81  Iowa,  236. 

The  insured  came  to  his  death  by  external, 
accidental  and  violent  means. 

Bouvier,  Law  Diet.;  Webster,  Diet.;  Diet. 
English  Philological  Society;  Encyclopedia 
Britannica;  Chambers'  Encyclopedia;  Whaley's 
Rhetoric;  Winchell.  Reconciliation  of  Science 
&  Religion,  119;  Pierce  v.  Trawlers  L.  Ins.  Co. 
34  Wis.  896;  Bayless  v.  Travellers  Ins.  Go.  14 
Blatchf.  144;  P^loek  v.  U.  S.  Mut.  Accident 
Asso.  102  Pa.  Wi;  Northwestern  Mut.  L.  Ins. 
Go.  V.  ifoeefeW,  2  West.Rep.  690,  105  Ind.  212; 
Carter  v.  Towne,  103  Mass.  507;  La.  Mut.  Ins. 
Go,y.  Tweed,  74 U.  S.  7  Wall.  52  (19  L.  ed.  67); 
Lewis  V.  Flint  db  P.  M.  R.  Go.  54  Mich.  63; 
State  V.  Jones,  50  N.  H.  398;  Lex  Aquilia,  by 
Dr.  Greuber,  P.  B.;  4  Am.  Law  Rev.  251;  Hol- 
land, Jurisprudence,  71,  72. 

Blackstone  was  not  permitted  to  read  the  ap- 
plication on  which  the  policy  issued,  and  was 
not  informed  of  its  contents.  He  answered  all 
the  questions  asked  by  the  agent  truthfully,  ac- 
cording to  the  afi[ent's  testimony.  The  com- 
pany is  estopped  from  denying:  liability  on  ac- 
count of  false  representation,  if  there  were  any. 
Temmink  v.  Metrovolitan  L.  Ins.  Go.  (Mich.) 
40  N.  W.  Rep.  469,  and  note;  Dunbar  y.  Phanix 
Ins.  Go.  (Wis.)  40  N.  W.Rep.  386. 

tiongf  J.,  delivered  the  opinion  of  the  court: 
Plaintiff  brought  her  action  upon  a  policy  of 
insurance  the  material  parts  relating  to  this 
case  reading  as  follows: 

"In  consideration  of  the  representations  made 
in  the  application  for  this  insurance  and  the 
sum  of  $25,  this  compan;^  hereby  insures  Daniel 
L.  Blackstone,  Esq.,  residing  at  Adrian,  Coun- 
ty of  Lenawee  and  State  of  Michigan,  herein- 
after styled  the  insured,  by  occupation,  profes- 
sion or  employment  a  traveling  salesman,  in  the 
principal  suni  of  $5,000  for  the  term  of  twelve 
months,  commencing  at  12 o'clock,  noon,  on  the 
27th  day  of  Februarv,  1886,  the  said  sum  to  be 
paid  to  Mrs.  Emma  W.  Blackstone,  his  wife,  if 
surviving,  within  thirty  days  after  the  receipt 
of  satisfactory  proofs  that  the  said  insured  shall 
have  sustained,  during  the  continuance  of  this 
policy,  bodily  injuries,  effected  through  ex- 
ternal, violent  and  accidental  means  within  the 
intent  and  meaning  of  this  contract,  and  the 
conditions  hereto  annexed,  and  such  injuries 
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alone  shall  have  occasioned  dei^th,  within nine^ 
days  from  the  happening  thereof  .  .  .  P/i- 
tided,  always.  That  this  policy  is  issued  aDda^ 
cept^  subject  to  all  the  provisions  and  ooodt- 
tions  herein  contained  and  referred  to;  tbe 
statements  and  declarations  of  the  insured,  in 
his  application  for  this  insurance,  together  with 
the  company's  classification  of  hazard,  is  re- 
ferred to  and  made  a  part  of  this  contract;  sod 
if  this  policy,  or  any  renewal  thereof,  has  been 
made,  or  shall  be  obtained  through  misrepre- 
seotations,  fraud  or  concealment,  or  if  any  tt- 
tempt  shall  be  made  by  false  swearing  or  sop- 
pression  of  any  material  fact  on  the  portof  tbe 
insured,  or  beneficiary,  to  obtain  any  sum  un- 
der this  policy  or  any  renewal  thereof  then  the 
same  shall  be  absolutely  void.  I^roeided,  aJr 
ways.  That  this  insurance  shall  not  extend  to 
hernia,  nor  to  any  bodily  inlury  of  which  there 
shall  be  no  external  or  visible  sign;  nor  to  any 
bodily  injury  happening  directlv  or  indirectly 
in  consequence  oi  bodily  infirmities  or  disease, 
or  by  poison  in  any  manner  or  form,  or  by  any 
surgical  operation  or  medical  or  mechaniciu 
treatment,  nor  to  any  case  except  where  the 
injury  is  the  proximate  and  sole  cause  of  the 
disability  or  death. 

'*And  no  claim  shall  be  made  under  this  pol- 
icy when  the  death  or  injury  has  been  caueed 
by  duelinfi;,  fighting,  wrestling,  unncsceswy 
lifting,  or  by  over-exertion,  or  by  suicide,  or  yf 
sun  stroke,  freezing  or  intentional  injuries,  in- 
fiicted  by  or  through  the  connivance  of  the 
insured,  or  when  the  death  or  injury  may  have 
happened  in  consequence  of  war  .  .  .  And 
this  insurance  shall  not  be  held  to  extend  to 
disappearances,  nor  to  any  cause  of  death  or  dis- 
ability, unless  the  claimant  under  this  policy 
shall  establish  by  direct  and  positive  proof  that 
the  said  death  or  disability  was  caused  by  ex- 
ternal violence  and  accidental  means." 

This  policy  was  made  subject  to  certain  con- 
ditions the  second  of  which  is:  "The  insared 
Is  required  to  use  due  diligence  for  personal 
safety  and  protection.  In  the  event  of  any  ac- 
cidental injury  for  which  claim  may  be  made 
under  this  policy  immediate  notice  shall  be 
given  in  writing  addressed  to  the  company  at 
Detroit,  Michigan,  stating  the  full  name,  oocur 
pation  and  address  of  the  insured,  with  full 
particulars  of  the  accident  and  injury; and fail> 
ure  to  give  such  immediate  notice  shall  invali- 
date afl  claims  under  this  policy;  and  nnksa 
direct  and  aifirn^ative  proof  of  the  death  of 
the  insured  shall  be  furnished  to  the  company 
within  ninety  days  from  the  happening  of  aucn 
fatal  accident,  or  within  six  months  in.  the  case 
of  non-fatal  injury,  then  all  claims  accruing 
under  this  policy  shall  be  waived  and  forfeited 
to  the  company." 

The  policy  was  issued  upon  a  written  aj^- 
cation  signed  by  the  insured. 

The  12th,  18th  and  14th  clauses  of  the  appli- 
cation are  as  follows: 

"12.  Mv  habits  of  life  are  correct  and  tem- 
perate, ana  I  understand  the  policnr  will  not 
cover  any  accident  or  injury  resulting  from 
the  use  of  intoxicating  drinks  or  in  consequeDOS 
of  having  been  under  the  Influence  thereof;  or 
a  breach  of  the  law;  or  to  any  injury  which 
may  result  from  disease  or  prior  inJjuiT.  I  am 
aware  and  agree  that  the  benefits  from  the 
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oampaDy  will  not  extend  to  hernia,  orchitis, 
over-exertion  or  strains,  nor  to  any  bodily  in- 
jury which  has  not  been  effected  through  ex- 
ternal and  accidental  violence  or  of  which  there 
gball  be  no  external  and  visible  signs,  or  by 
poison  in  any  form  or  manner,  or  by  any  sur- 
gical operation,  or  medical  or  mechanical  treat- 
ment, nor  to  any  cause  except  where  the  acci- 
dental injury  sliall  be  the  proximate  and  sole 
cause  of  the  disability  or  death. 

"13.  1  am  not  suffering  from  any  accident 
or  wounds  that  would  retard  recovery  or  be 
aggravated  by  personal  injury.  I  am  not  sub- 
ject to  fits  or  to  any  disorders  of  the  brain  or 
nervous  system,  or  any  physical  infirmity  which 
would  render  me  liable  to  accident. 

'  '14.  I  hereby  agree  tha  t  the  application  and 
declaration  shall  be  the  basis  of  the  contract; 
tbat  the  policy  will  be  accepted,  subject  to  all 
tbe  conditions  and  provisions  contained  there- 
in; that  any  concealment  of  material  facts  or 
misstatements  made  by  me  shall  work  a  forfeit- 
ure of  all  claims  that  may  accrue  under  this 
policy." 

The  declaration  filed  in  the  case,  after  stat- 
ing the  issuing  and  the  conditions  of  the  policy, 
avers  "that  on  the  28th  day  of  October,  A.  D. 
1886,  her  said  husband  died  from  bodily  inju- 
ries, effected  through  external,  violent  and  ac- 
cidental means,  wiUiin  the  intent  and  meaning 
of  said  policy  contract,  and  the  conditions 
therein  set  forth;  and  that  said  injuries  alone 
occasioned  his  death,  and  within  ninety  days 
from  tbe  happening  of  said  injuries." 

The  defendant  pleaded  the  general  issue  and 
gave  notice  that  tbe  policy  declared  upon  was 
obtained  by  the  insured  upon  an  application — 
the  material  portions  of  which  have  been  here- 
tofore set  out — and  under  an  agreement  that 
said  application  should  be  the  b^is  of  the  con- 
tract That  at  the  time  when  said  application 
was  made  the  insured  was  subject  to  disorders 
of  the  brain  and  nervous  svstem  and  to  physic- 
al infirmities  which  rendered  him  liable  to 
accident  And  the  fact  that  he  was  so  subject 
was  concealed  by  him  from  the  defendant. 
That  the  insured  died  from  injuries  resulting 
from  disease.  That  the  insured,  before  the  time 
he  made  said  application,  had  been  for  a  long 
period  insane,  and  at  tbe  time  of  making  said 
application  concealed  that  fact  from  tbe  de- 
fendant. 

On  the  trial  in  the  court  below  the  plaintiff 
had  verdict  and  judgment  for  the  amount  of 
tbe  policy  and  interest.  Defendant  brings 
error. 

It  appeared  upon  the  trial  in  the  court  below; 
that  the  insured,  Daniel  L.  Blackstone,  was  a 
traveling  salesman  and  was  employed  in  that 
capacity  during  the  spring  and  summer  of  1886, 
hjr  the  Acme  Hay  Harvester  Companvof  Peoria, 
DUnoia.  About  September  1,  1886,  he  was 
thrown  out  of  employment  and  returned  to  his 
home  in  Adrian  and  remained  there  until  Oc- 
tober 18,  when  by  correspondence  he  secured 
a  situation  with  Mast,  Buford  i&Burwell  Man- 
ofacturing  Company  of  St.  Paul,  Minnesota. 

He  left  his  home  in  Adrian  October  18,  for 
the  purpose  of  filling  this  engagement  and  ar- 
rived in  St.  Paul  on  the  19th  and  remained 
there  until  the  27th  of  that  month  when  he  put 
an  end  to  his  life  by  cutting  his  throat  with  a 
nzor. 
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It  is  claimed  by  plaintiff  that  during  the  last 
two  or  three  weeks  of  his  remaining  at  home  he 
showed  evidence  of  mental  derangement,  and 
that  during  his  stay  in  St.  Paul  from  October 
19  to  the  27lh  there  was  evidence  of  insan- 
ity. 

The  plaintiff's  claim  of  recovery  on  the  policy 
rests  upon  two  propositions  each  of  which  is 
denied  by  the  defendant: 

1.  That  Blackstone  was  insane  at  the  time  he 
took  his  life. 

2.  That  an  insane  self  killing  is  an  accident 
within  the  meaning  of  this  policy. 

Was  Blackstone  insane  at  the  time  he  took 
his  life? 

At  the  close  of  the  testimony  the  counsel 
submitted  five  special  questions  to  the  jury  for 
their  finding,  as  follows: 

1.  Did  m,  Blackstone  kill  himself? 

2.  Did  he  know  at  the  time  that  he  was  com- 
mitting an  act  which  must  result  in  death? 

8.  Was  he  conscious  of  what  he  was  doing? 

4.  Did  he  intend  to  cut  his  throat  and  there- 
by kill  himself? 

6.  At  the  time  Daniel  L.  Blackstone  cut  his 
throat  was  he  insane? 

The  jury  answered  these  questions,  the  first 
and  fll^th  in  the  affirmative,  and  the  second, 
third  and  fourth  in  tbe  negative. 

We  have,  therefore,  presented  to  us  by  the 
record  of  the  fifth  finding  of  the  jury  that  the 
insured  was  insane  at  the  time  he  cut  his  throat; 
and  the  only  inquiry  for  us  upon  this  part  of 
the  case  is,  Was  there  any  evidence  to  support 
this  finding? 

It  was  said  by  this  court  in  Gonelp  v,  McDon- 
ald, 40  Mich.  158:  *'  We  are  bound  in  all  cases 
to  assume  that  the  jury  have  done  no  legal 
wrong  when  acting  witbin  their  province.  Tne 
credibility  of  witnesses,  the  strength  of  their 
testimony,  its  tendency,  the  proper  weight  to 
be  given  it,  are  matters  peculiarly  within  their 
province;  to  take  from  this  right  is  but  usurp- 
mg  a  power  not  given." 

This  doctrine  has  always  been  adhered  to  in 
this  State,  and  has  been  stated  and  restated  in 
so  many  cases  in  this  court  that  no  reference  to 
them  is  necessary. 

The  testimony  relating  to  the  insanity  of  Mr. 
Blackstone  is  somewhat  voluminous,  and  we 
shall  quote  onlyjportions  of  it. 

Mr.  Wallace  Westerman  was  called  as  a  wit- 
ness by  the  plaintiff  and  testified  substantially 
that  he  had  known  Mr.  Blackstone  between 
twelve  and  thirteen  years;  that  he  was  a  man 
of  more  than  ordinary  intelligence,  a  man  well 
read,  courteous  and  of  more  than  ordinarily 
•pleasant  and  genial  disposition.  His  business 
for  ten  years  prior  to  his  death  was  that  of  a 
traveling  salesman  engaged  with  different 
houses.  For  four  or  Hye  years  he  was  with 
Oomstock  Bros,  of  Adrian,  then  for  Fairbanks, 
Morse  &  Co.  up  to  April,  1886,  and  then  for 
the  Acme  Hay  Harvester  Company  of  Peoria 
up  to  September  1,  1886,  when  he  returned 
home.    His  family  relations  were  of  the  most 

J>leasant  diaracter.  He  had  a  wife  and  a  fam- 
ly  consisting  of  two  girls  and  one  boy.  That 
from  the  time  of  his  return  home,  the  first  of 
September,  till  his  going  away  on  October  18, 
1886,  witness  was  in  his  house  every  day.  At 
the  first  of  his  being  home  at  this  time  he  saw 
no  special  difference  in  his  conduct;  but  after 
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he  had  heen  home  two  or  three  weeks  he  dis- 
covered a  marked  change  in  his  conduct. 

These  characteristics  came  on  by  degrees;  he 
appeared  to  be  depressed,  and  the  nearer  the 
time  came  for  bim  to  leave  home  this  despond- 
ent, indifferent  sort  of  disposition  seemed  to 
grow  upon  him;  he  complained  that  he  did 
not  sleep  well,  and  put  his  hand  up  to  his  head; 
frequently  found  him  walking  the  floor  and 
sometimes  sitting  in  a  chair  in  a  sort  of  stupid 
condition,  paying  no  special  attention  to  those 
around  him;  complained  of  pain  in  the  head 
and  his  face  had  a  bloated  appearance.  He  fell 
away  in  flesh,  and  appeared  to  be  haggard, 
and,  as  these  spells  would  pass  off,  would  look 
pale  and  sickly. 

The  witness,  upon  a  direct  question,  said: 
**  I  was  of  the  opinion  he  was  insane.  I  did 
not  object  to  his  going  away  because  I  did  not 
think  the  man's  mind  was  so  far  gone  but  that 
when  he  got  away  from  home  be  would  recov- 
er from  it;  that  if  he  could  get  away  from 
home  he  would  brace  up  and  recover  from  it. 
The  deceased  was  my  father-in-law." 

Mrs.  Westerman,  the  wife  of  the  last  witness 
and  a  daughter  of  the  deceased,  testified  that 
her  father's  domestic  relations  were  pleasant. 
That  she  saw  him  every  day  for  the  three 
weeks  before  his  going  to  St.  Paul  and  noticed 
a  marked  change  in  his  condition.  He  com- 
plained of  his  bead  and  stomach.  He  did  not 
take  much  notice  of  his  grandchildren,  when 
before  that  he  always  loved  to  have  them 
around  him,  but  at  that  time  their  noise  seemed 
to  worry  him.  He  would  not  go  out  at  all  and 
did  not  seem  to  want  to  see  anyone. 

Mr.  Henry  Armstrong,  a  resident  of  Adrian, 
saw  the  deceased  frequently  and  noticed  a 
change  in  him  just  before  his  going  away;  as 
he  passed  him  on  the  street  the  change  was  so 
great  that  he  hardly  recognized  him. 

Walter  Westerman  testified  that  he  had 
known  him  for  years;  that  he  was  always  in 
the  habit  of  shaking  hands  with  every  one,  and 
made  many  friends;  was  pleasant,  social  and 
agreeable  in  his  manners,  a  man  who  was  very 
bright,  of  more  than  ordinary  education,  and 
always  ready  to  make  a  speech  wherever  called 
.upon. 

Witness  is  a  partner  with  the  witness  Wal- 
lace Westerman,  in  the  law  business,  and  de- 
ceased was  frequently  in  their  office,  but  for 
the  three  weeks  before  deceased's  going  away 
in  October  he  but  seldom  came  to  the  office. 
Just  prior  to  his  going  away  to  St.  Paul  he 
came  in  the  office  and  came  up' within  a  few 
feet  of  Westerman,  who  got  up  and  offered  to 
shake  hands;  but  Blackstone  apparently  did 
not  see  him  make  the  offer,  and  did  not  shake 
hands  but  stood  with  his  bead  down  and  finally 
said:  "Where  is  Wallace?  Tell  him  I  want  that 
key;"  and  turning  around  went  partly  to  the 
door,  turned  again  into  the  room  a  few  feet 
and  finally  went,  slamming  the  door  after  him. 

The  plaintiff  says  that  before  his  going  away 
on  October  18.  she  noticed  a  change  in  his 
-mental  condition;  he  was  uneasy  and  nervous, 
complained  of  his  head  and  had  a  desire  to  be 
alone.  He  appeared  bad;  bis  face  was  flushed 
.and  bloated;  he  did  not  sleep  much,  manifested 
•  restlessness  by  walking  in  the  house  and  out  in 
the  back  yard.  Went  down  town  but  little. 
''We  could  divert  his  mind  so  that  he  would  be 
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social  for  a  few  minutes,  but  just  as  soon  u 
we  stopped  talking  with  him  his  mind  was  al>- 
sorbcd  in  something.  We  did  not  know  whst 
he  was,  thinking  about.  He  was  affected  in 
his  miud.  We  let  him  go  away  because  we 
thought  with  employment  and  being  out  of 
doors  he  would  be  better." 

Depositions  were  taken  at  St.  Paul  and  read 
on  the  trial. 

J.  Summers  testified  he  kept  the  Windsor 
Hotel,  and  that  Blackstone  stopped  there  from 
October  2ath  to  the  2Sih ;  that  on  that  day  one  of 
the  servants  informed  him  that  a  man  up  stain 
had  cut  bis  throat.  He  went  up  stairs,  fouiid 
Blackstone  in  his  room  lying  on  the  floor  Ik- 
tween  the  washstand  and  the  foot  of  the  bed  fai 
a  crouched  up  position.  He  was  quite  rigid. 
His  throat  was  cut  from  ear  to  ear,  appareodT 
by  the  razor  that  was  lying  where  be  had  fall- 
en, covered  with  blood;  across  the  room  aa  a 
little  bui-eau  lay  an  open  satchel  and  the  raior 
case.  He  had  apparently  been  dead  several 
hours.  On  the  day  previous  to  his  death  he 
was  in  the  office  the  most  of  the  forenoon. 
Never  saw  him  in  conversation  with  others 
about  the  hotel. 

Mr.  J.  H.  Baker  of  St.  Paul  testified  that  bis 
business  was  that  of  keeping  a  restaurant  He 
met  Blackstone  a  few  days  previous  to  his  death. 
He  was  in  very  poor  health  and  said  he  was  od- 
der  treatment  from  Dr.  McCoy  for  stomadi 
trouble.  He  looked  pale  and  haggard,  rest- 
less, and  in  a  very  unpleasant  state  of  mind.  He 
would  sit  down  for  a  minute  and  then  wooM 
get  up  and  walk  around  and  talk  about  bis 
trouble,  his  ill  health;  and  he  appeared  to  be 
slightly  confused. 

J.  P.  Warner  testified  that  he  was  connected 
with  Mast,  Buford  &  Burwell,  of  St  P&ul  On 
October  20.  1886,  he  was  emploved  by  our 
firm.  He  was  to  prepare  himself  a  few  days 
before  starting  out  on  the  road — was  to  start 
out  Wednesday  morning  the  week  after  be 
came  and  had  his  satchel  all  packed  and  left 
the  office  about  five  o'clock  Tu^ay  aftemooo. 
He  was  to  take  the  8  o'clock  train  Wedoesdaj 
morning.  His  valise  was  left  at  our  office  and 
I  was  in  doubt  what  had  become  of  the  man. 
On  Thursday  afternoon  I  learned  be  had  killed 
himself. 

Q.  Now,  during  the  Ume  you  saw  him  did 
you  in  your  conversation  with  him  detect  in  it 
any  peculiarities  of  mental  condition  as  eri- 
dence  of  what  he  said  or  did? 

A.  Yes.  The  second  morning  he  was  with 
us  he  came  in,  in  a  hurried  and  peculiar  man- 
ner and  rushed  up  to  the  counter  tome,  inquir- 
ing for  mail  in  a  very  impatient  manner— so 
much  so  that  I  was  about  to  say  aomething  to 
him,  and  looked  at  him  pretty  sharp.-  The 
duties  he  was  required  to  perform  on  the  road 
required  some  study  and  posting.  He  would 
be  getting  information  about  one  particular 
thing  and  would  turn  off  another  mmute  and 
be  in  some  other  place  in  the  office  looking  at 
some  book,  and  a  few  minutes  afterwards 
would  be  out  of  doors;  and  at  one  time  he  weal 
off  on  the  railroad  track  when  Mr.  BurweU  wai 
not  down,  standing  around  at  the  Manitoba 
depot  He  did  not  pay  close  attention  to  his 
duties.  He  acted  strange,  in  that  be  would  not 
take  time  to  listen  as  a  person  ought.  He 
would  shoot  off  when  being  talked  to;  he  acted 
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:SB  if  be  wasn't  listening,  and  had  that  indiffer- 
ent way. 

Witness  then  says:  "I  am  satisfied  from  bis 
peculiar  actions  that  I  saw,  and  his  subsequent 
actions,  that  he  wasn't  in  his  right  mind,  and, 
OQtside  of  the  fact  that  be  committed  suicide, 
I  would  say  I  would  consider  him  unbalanced 
in  his  mind." 

Mr.  J.  M.  Bigford  testified  that  he  was  a 
salesman  for  Mast,  Buford  <&  Burwell  at  St. 
Paul;  that  he  met  Mr.  Blackstone  the  first  in 
October,  at  their  office;  it  was  his  duty  to  post 
him  on  prices  of  goods  of  which  he  was  to 
make  sales.  He  spent  a  part  of  each  day  with 
him.  One  day  while  showine  him  a  new 
model  plow  it  was  almost  impossible  to  get  him 
interested  in  it  He  asked  no  questions  and 
did  not  give  the  least  indication  that  he  under- 
stood it.  He  seemed  to  be  in  a  deep  study  and 
his  mind  wandering  off  from  the  subject  being 
talked  about.  He  asked  to  be  excused ,  said  he 
wanted  to  go  up  stairs;  did  not  go,  but  went 
into  the  office  and  took  off  his  overcoat,  and 
paid  no  more  attention  to  the  business.  "I  re- 
marked," said  the  witness  '*to  Mr.  Warner,  that 
I  didn't  think  he  was  ri^ht.  I  was  of  the  opin- 
ion that  he  was  not  in  his  right  mind.  What 
I  told  him  seemed  to  make  no  impression  on 
his  mind.  I  would  go  over  the  same  ground 
a^ain,  and  still  he  appeared  as  ignorant  as  he 
did  before.  I  believed  him  to  be  a  man  of 
unsound  mind." 

Mr.  H.  A.  Estes  was  clerk  of  the  Windsor 
Hotel,  and  noticed  that  the  deceased  did  not 
take  his  meals  regularly,  appeared  to  be  despond- 
ent, made  no  acquaintances  about  the  house. 
He  complained  of  not  feeling  well. 

Dr.  James  A.  Ouinn  testined  that  he  was  a 
physician  at  St.  J?aul  and  saw  the  deceased 
after  bis  death;  made  an  examination  and  says 
that  the  wound  in  the  throat  was  the  cause  of 
death  and  was  one  which  could  have  been  made 
by  the  deceased  with  his  own  hand. 

This  is  substantially  all  the  testimony  bearing 
on  the  question  of  the  insaoitv  of  the  insured, 
except  some  circumstances  related  by  Mr.  Wal- 
lace Westerman,  and  Walter  Westerman,  rela- 
tive to  some  peculiarities  in  the  conduct  and 
bearing  of  the  insured  jusi  prior  to  his  going  to 
St.  Paul. 

Mr.  Blackstone  wrote  home  to  his  wife  from 
St.  Paul  on  the  19th  and  again  od  the  20th  and 
2Sd  and  from  his  last  letter  acknowledged  re- 
ceipt of  letters  from  home.  These  letters  are 
«onciae,  speaking  of  his  business  arrangements 
and  making  inquiry  about  the  health  of  the 
family.  In  the  letter  of  the  20th  he  speaks  of 
the  pain  in  his  head  and  stomach  and  says  that 
he  Uiinks  it  was  the  jar  of  the  cars,  and  hopes 
it  will  not  affect  him  so  badly  when  he  comes 
to  travel  again.  In  this  letter  he  also  speaks 
of  seeing  in  the  papers  an  account  of  a  num- 
ber of  persons  in  Adrian  being  poisoned  by 
drinking  cider  in  which  arsenic  was  put  and 
inquiredof  his  wife  who  they  were. 

In  the  letter  of  the  23d  he  says:  "I  am  tired 
out.  I  am  very  sorry  to  pain  you  by  writing 
this,  but  you  asked  me  to  tell  you  how  I  feel. 
It  seems  to  me  if  I  could  have  some  work  out 
of  doors  like  riding,  and  something  to  employ 
my  mind,  I  might  gain.  I  shall  do  the  very 
tet  in  that  direction.    Pray  for  me  and  do  not 
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blame  me  for  what  may  seem  inconsistent  to 
you." 

We  think  there  was  some  evidence  to  go  to  the 
jury  upon  the  question  of  insanity.  It  is  not 
of  great  weight,  but  that  is  not  a  question  which 
we  are  at  liMrt^  to  discuss;  and  while  we  might 
have  found  differently  from  the  Jury  if  we 
were  to  consider  it  as  a  question  of  fact  for  our 
determination,  yet,  there  being  some  evidence 
of  the  fact,  and  the  jury  having  determined  it 
under  what  we  think  a  fair  submission  of  it  by 
the  court  to  them,  we  are  not  called  upon  to 
disturb  it. 

The  insured  was  a  man  fifty-five  years  of 
sge,  of  genial  and  pleasant  disposition,*  full  of 
life  and  vigor,  up  to  within  a  few  weeks  of  his 
death.  A  man  of  good  education  and  good 
mind,  talkative  and  apparently  happy.  His 
domestic  relations  were  pleasant  and,  so  far  as 
this  record  discloses,  no  ^reat  amount  of  care 
was  placed  upon  him  m  their  support  and 
maintenance.  One  of  the  daughters  was  mar- 
ried to  a  man  apparently  prosperous  in  business, 
and  the  insured  had  no  debts  of  any  amount 
and  no  creditors  pressing  him  for  payment. 

Up  to  within  a  month  or  six  weeks  of  bis 
going  to  St.  Paul  he  had  been  constantly  em- 
ployed at  good  wages,  and  no  one  dependent 
upon  him  was  suffering  during  that  time  from 
his  enforced  idleness.  He  oecame  moody, 
restless  and  nervous  before  leaving  home.  He 
could  not  sleep  nights,  walked  tne  floor  and 
was  found  at  times  pacing  the  back  yard.  His 
condition  became  noticeable  to  bis  wife  and  the 
family.  He  was  abstracted  and  at  times  failed  to 
respond  to  the  salutations  of  his  acquaintances. 
His  mind  seemed  to  be  troubled,  complained  of 
pain  in  the  head,  and  looked  haggard  and  sick. 
On  his  arrival  at  St.  Paul  where  he  was  among 
strangers  his  appearance  caused  remarks.  He 
coulanot  get  to  the  business  he  went  to  take 
charge  of,  could  not  keep  his  mind  upon  it, 
was  nervous  and  restless,  wandering  from 
place  to  place  and  changeful  in  his  conduct, 
nervous,  and  keeping  aloof  from  other  men  by 
whom  he  was  surrounded.  Complained  of 
pain  in  his  head  and  stomach,  writing  home  to 
his  wife  to  pra^  for  him  and  not  to  bmme  him 
if  he  did  anything  inconsistent,  and  finally  on 
the  27th  of  the  month  is  found  with  his  throat 
cut  from  ear  to  ear  by  a  razor,  the  act  being 
committed  by  his  own  hand. 

Every  person  is  presumed  sane,  and  the  bur- 
den is  upon  the  plaintiff  in  the  case  to  show  the 
insured  insane  at  the  time  of  the  taking  of  his 
life. 

The  jury  must  determine  this  question  from 
the  acts  and  conduct  of  the  deceased ;  and  this 
can  only  be  gathered  from  witnesses  who  are 
cognizant  of  the  facts. 

The  learned  counsel  for  the  defendant,  how- 
ever, argues  that  even  if  there  was  evidence  to 
go  to  the  jury  on  the  question  of  insanity,  and 
though  the  .jury  have  found  that  the  insured 
came  to  his  death  while  insane,  yet,  it  appear- 
ing that  he  came  to  his  death  by  his  own  hand, 
it  is  not  a  bodily  injury,  effected  through  ex- 
ternal, violent  and  accidental  means,  within 
the  meaning  of  the  policy. 

Practically  all  the  cases  agree  in  holding,  in 
the  language  of  the  Supreme  Court  of  Massa- 
chusetts  in   Cooper  v.  MasMchusetts   Mutual 
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Life  Insurance  Company,  102  Mass.  227,  that 
there  is  no  substaDtial  difference  of  signification 
between  phrases  ''shall  die  by  his  own  hand/' 
'*shall  commit  suicide/'  and  ''shall  die  by  sui- 
cide." 

The  rule  of  construction,  though  not  always 
recognized  by  the  cases,  is  that  this  condition, 
being  in  the  nature  of  a  penalty  or  forfeiture, 
must  be  strictly  construed. 

In  John  Hancock  Mutual  Li fe  Insurance  Com- 
pany V.  Moore,  84  Mich.  41,' if r.f/i/«/tc«  Camp- 
bell, speaking  for  the  court,  said:  "The  con- 
dition which  makes  the  policy  void  in  case  of 
such  a  death  is  in  the  nature  of  a  penalty  or 
forfeiture  .  .  .  The  forfeiture  in  this  case  was 
to  arise  if  the  insured  died  by  his  own  hand. 
Some  stress  is  laid  on  the  term  'suicide'  as  if  it 
means  a  wrongful  act  or  self  murder.  It  has 
no  such  restricted  meaning.  It  means  self 
killing  Just  as  homicide  means  killing  anyone 
else.  But  there  may  be  excusable  homicide  as 
well  as  felonious,  and  suicide  was  only  cogniz- 
able at  law  when  the  person  was  felo  de  9e  or 
guilty  of  a  felonious  act.  If  non  compos  mentis 
the  actor  in  homicide  or  suicide  commits  no 
crime.  In  one  sense  the  man  dies  by  bis  own 
band  who  kills  himself,  whether  sound  or 
frenzied.  But  the  condition  in  this  policy  can- 
not be  construed  to  cause  a  forfeiture  for  acts 
involving  no  evil  will." 

Upon  the  question  of  voluntary  suicide  in- 
tentionally committed  bv  a  sane  man  in  the  pos- 
session of*^his  faculties,  knowing  how  to  aoapt 
means  to  end  and  conscious  of  the  immorality 
of  the  act  there  is  no  difference  of  opinion;  and 
all  authorities  agree  that  self  destruction  is 
within  the  exemption;  and  all  authorities  like- 
wise aiBTee  that  an  accidental  death,  as  bv  tak- 
ing poison  by  mistake  or  shooting  oneself  with 
a  pistol,  supposing  it  not  to  be  loaded,  or  fall- 
ing from  a  building,  or  death  happening  in 
any  way  by  the  unintended  act  oi  the  party 
dying*  is  i3ot  within  the  exemption. 

But  whether  suicide  by  an  insane  man  is  also 
within  the  exemption  has  been  the  question  in 
dispute,  and  upon  this  two  prominent  and  dif- 
ferent doctrines  have  been  maintained. 

On  the  one  hand  it  is  maintained  that  if  the 
act  be  voluntarily  done  in  pursuance  of  an  in- 
telligent purpose,  and  intentionally  and  intelli- 
gently carried  out  by  the  proper  adoption  of 
means  to  ends,  it  is  suicide  on  the  part  of  the 
insured  or  death  by  his  own  hands,  although 
insanity  exists  to  such  an  extent  that  he  may 
not  be  able  to  appreciate  the  moral  qualities  of 
the  act.  On  the  other  hand  it  is  maintained 
that  however  intelligently  the  act  may  be  done, 
if  at  the  time  the  will  be  overpowered  by  an 
uncontrollable  impulse,  or  the  party  be  unable 
to  appreciate  the  moral  character  of  the  act,  it 
is  not  within  the  meaning  of  the  provision. 
May,  Ins.  ^  807. 

The  rule  in  England  was  laid  down  in  1842 
in  Borradaile  v.  Hunter,  6 Man.& Gr.  689, and 
has  since  been  adhered  to.  In  this  case  the 
words  of  the  condition  were  that  the  policy 
should  be  void  if  the  assured  should  "oie  by 
his  own  hand."  He  threw  himself  from  Vaux- 
hall  Bridge  into  the  Thames  and  was  drowned. 
The  Jury  found  that  he  voluntarily  threw  him- 
self into  the  river,  knowing  at  the  time  that 
he  should  thereby  destroy  his  life,  and  intend- 
ing thereby  to  do  so;  but  at  the  time  c^.  com- 
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mitting  the  act  he  was  not  capable  of  judgiD^ 
between  right  and  wrong. 

It  was  held  that  the  policy  was  void,  the  rule 
being  laid  down  in  effect  that  the  moral  condi- 
tion of  the  mind  was  immaterial;  and  if,  when  the 
act  was  done,  the  insured  knew  that  life  woakl 
be  thereby  destroyed  and  intended  it  to  be  so, 
the  policy  is  violated  under  the  condition,  al- 
though the  insured  was  insane  at  the  time. 

InBean  v.  American  Mutual  Life^lnsuranu 
Company,  4  Allen,  96,  the  Supreme  Court  of 
Massachusetts  held  substantially  the  doctrine 
as  laid  down  in  Borradaile  v.  Hunter,  supra. 

In  St.  Louis  Mutual  Life  Insurance  OompoRf 
V.  Gh-aves,  6  Bush,  268,  the  Supreme  Court  of 
Kentucky  were  divided  upon  the  question  of 
the  soundness  of  Borradaile  v.  Hunter,  bat 
unanimously  agreed  that  where  the  suicide  w» 
committed  during  an  uncontrollable  psssioQ 
caused  by  intoxication  the  condition  was  broken 
and  the  policy  avoided. 

In  a  more  recent  case  in  Massachusetts, 
Cooper  V.  Massachusetts  Mutual  Life  Insuranes 
Company,  102  Mass.  227,  the  question  eame 
again  before  the  court,  and  the  ruling  in  Ika^ 
V.  American  Mutual  Life  Insurance  Chmpa^, 
supra,  was  adhered  to.  The  proviso  io  the 
policy  is  that  it  shall  be  void  if  the  assured 
shall  die  by  suicide.  The  plaintiff  offered  u> 
prove  that  the  assured  at  the  time  of  commitr 
ting  the  act  of  self  destruction  was  insuie. 
The  court  said:  "In  the  present  case  these  wa» 
no  offer  to  prove  madness  or  delirium,  or  that 
the  act  of  self  destruction  was  not  the  result  of 
the  will  and  intention  of  the  party,  adapting 
the  means  to  the  end,  and  contemplating  die 
physical  nature  and  effects  of  the  acL'* 

The  earliest  case  in  New  York  is  that  of 
Breasted  v.  Farmers  Loan  4b  Trust  Company,  4 
Hill,  78.  The  policy  was  to  become  void  if 
the  assured  died  by  his  own  hand.  The  in- 
sured came  to  his  death  by  suicide  in  drowning 
himself  in  the  Hudson  Kiver.  Chirf  Jvsties 
Nelson,  delivering  the  opinion  of  the  courts 
said:  "  Speaking  legally,  also  .  .  .  self  de- 
struction by  a  fellow  being  bereft  of  reason  can 
with  no  more  propriety  be  ascribed  to  the  act 
of  bis  own  hand  than  to  the  deadly  instrament 
that  may  have  been  used  for  the  purpose.  The 
drowning  of  Comfort  was  no  more  bis  ad,  b 
the  sense  of  the  law,  than  if  he  had  been  im- 
pelled by  irresistible  physical  power;  nor  is 
there  any  greater  reason  for  exempting  the  com- 
pany from  the  risk  assumed  in  the  policy  than 
if  his  death  and  been  occasioned  by  such 
means  .  .  .  Suicide  involves  the  deliberate 
termination  of  one's  existence  while  in  the  ins- 
session  and  enjoyment' of  his  mental  facalties. 
Self  slaughter  by  an  insane  man  or  lunatic  is 
not  an  act  of  suicide  within  the  meaning  of  the 
law"— and  citing  4  Bl.  Com.  189;  1  Hale,  Fl. 
C.  411,  412. 

This  case  was  modified,  if  not  overruled,  m 
Van  Zandt  v.  Mutual  Benefit  Life  Insurance 
Company,  65  N.  Y.  169,  where  it  was  held  that, 
under  a  condition  as  above,  the  only  excepdoa 
to  the  condition  is  where  the  act  Is  acddental 
or  involuntary;  that  to  take  a  case  out  of  the 
proviso  the  insured  must  tiave  been  so  mentally 
disordered  as  not  to  understand  that  the  act  he 
committed  would  cause  his  death,  or  he  must 
have  committed  it  under  the  influence  of  some 
insane  impluse  which  he  oould  not  resist;  it  is 
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not  sufiScient  that  his  miod  was  so  impaired 
tint  he  was  not  conscious  of  the  moral  obliqui- 
ty of  the  act." 

In  the  later  cases  in  New  York  it  is  held 
that  the  words  ''die  by  his  own  hand"  have  ref- 
erence to  an  intelligent  voluntary  act.  and  not 
to  a  suicide  committed  by  a  party  in  a  slate  of 
mental  derangement  so  great  that  the  act  of 
sdf  destruction  is  to  be  regarded  as  wholly  in- 
Toluntary.  De  Oogarxa  v.  Knickerbocker  U  Ins. 
Co.  65  N.  T.  235;  Weed  v.  Mut.  Ben,  L,  Ins,  Co. 
70  N.  Y.  561;  Newton  v.  Mut,  Ben.  L,  Ins.  Co. 
78  N.  Y.  426. 

The  Supreme  Court  of  Maine  in  Eastahrooh 
T.  Union  MutttcU  Life  Tnsvranee  Company,  54 
Maine,  224,  where  the  condition  of  the  policy 
was  that  if  he  should  '*die  by  his  own  hand 
and  the  jury  found  that  the  self  destruction 
was  the  result  of  a  blind  and  irresistible  impluse 
over  which  the  will  had  no  control,  and  that 
^f  destruction  was  not  an  act  of  volition/'  ap- 
proved Breasted  v.  Farmers  Loan  &  Trust  Com- 
pany, supra,  holding  that  suicide,  to  avoid  a 
policy  of  life  insurance,  must  be  a  criminal  act 
—one  done  with  an  evil  motive. 

The  leading  case  upon  the  subject  is  that  of 
Mutual  Life  Insurance  Company  v.  Terry,  82 
U.  8.  15  Wall.  580  [21  L.  ed.  236],  and  approv- 
ing what  had  been  known  as  the  New  York 
doctrine.  In  this  case  the  policy^  was  to  be 
void  if  the  insured  should  die  by  his  own  hand. 
Mr,  Justice  Uunt,  after  a  full  review  of  the 
^ases,  laid  down  the  rule  thus: 

"If  the  assured,  being  in  the  possession  of 
his  ordinaiy  reasoning  faculties,  from  anger, 
pride,  jealousy,  or  a  desire  to  escape  from  the 
lUs  of  life,  intentionally  takes  his  own  Hfe,  the 
proviso  attaches,  and  there  can  be  no  recovery. 
If  the  death  is  caused  by  the  voluntary  act  of 
the  assured,  he  knowing  and  intending  that  his 
death  shall  be  the  result  of  his  act,  but  when 
bis  reasoninff  faculties  are  so  far  impaired  that 
he  is  not  aole  to  understand  the  moral  char- 
acter, the  general  nature,  consequences  and 
•effect  of  the  act  he  is  about  to  commit,  or  when 
he  is  impelled  thereto  by  an  insane  impulse 
which  be  has  not  the  power  to  resist,  such  death 
is  not  within  the  contemplation  of  the  parties  to 
the  contract  and  the  insurer  is  liable." 

This  rule  has  been  approved  by  subsequent 
cases  in  that  court:  Charter  Oak  L.  Ins.  Co. 
y.Bodel,  95  U.  8.  237  [24  L.  ed.  434];  Man- 
hattan L,  Ins.  Co.  V.  Broughton,  109  U.  8.  128 
[27  L,  ed.  8791.  citing  and  approving  the  opin- 
ion of  CAief  Justice  Nelson  in  Breasted  v.  Far- 
mers Loan  &  T¥ust  Co.  supra. 

The  rule  laid  down  in  Mutual  Life  Insurance 
Company  v.  Terry,  82  U.  8.  15  Wall.  580  [21 
L.  ed.  236],  is  substantially  the  same  doctrine 
as  stated  by  this  court  in  John  Hancock  Mutual 
Lift  Insurance  Company  v.  Moore,  supra. 

We  tbink  the  reasonable  rule  is  as  stated  by 
Mr,  Justice  Hunt  in  MutuaZ  Life  Insurance 
Company  v.  Terry,  supra:  "If  the  assured  be- 
ing in  possession  of  his  ordinary  reasoning 
faculties,  from  anger,  pride,  jealousy  or  a  de- 
sire to  escape  from  the  ills  of  life,  intentionally 
takes  his  own  life,  the  proviso  attaches  and 
there  can  be  no  recovery.  If  the  death  is 
caused  by  the  voluntary  act  of  the  assured,  he 
knowing  and  intending  that  his  death  shall  be 
the  result  of  his  act,  but  when  his  reasoning 
faculties  are  so  far  impaired  that  he  is  notable 
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to  understand  the  moral  character,  the  general 
nature,  consequences  and  effect  of  the  act  he  is 
about  to  commit,  or  when  he  is  impelled  there- 
to by  an  insane  impulse,  which  he  has  not  the 
power  to  resist,  such  death  is  not  within  the 
contemplation  of  the  parties  to  the  contract,  and 
the  insurer  is  liable." 

This  doctrine  is  approved  and  followed  in 
express  terms,  or  in  substance,  in  Charter  Oak 
L.  Ins.  Co.  V.  Rodd,  95  U.  8.  232  [24  L.  ed. 
433];  Manhattan  L.  Ins.  Co.  v.  Broughton,  109 
U.  8.  121  [27  L.  ed.  878]:  Waters  v.  Conn,  Mut. 
L.  Ins.  Co.  2  Fed.  Rep.  892;  Moore  v.  Conn. 
Mut.  L.  Ins.  Co.  3  Fed.  Rep.  444  (U.  8.  C.  C. 
Eastern  District  Michigan);  Merritt  v.  Cotton 
States  L  Ins.  Co.  55  Ga.  103;  Phillips  v.  Louisi- 
ana Eq.  L.  Ins.  Co,  26  La.  Ann.  404;  John  Han- 
cock Mut.  L.  Ins.  Co.  V.  Moore,  84  Mich.  41 ; 
Scheffer  v.  National  L.  Ins.  Co.  25  Minn.  534; 
Conn.  Mut.  L.  Ins.  Co.  v.  Groom,  86  Pa.  92; 
HathauMy  v.  National  L.  Ins.  (%>.  48  Vt.  335. 

The  same  doctrine  in  substance  is  laid  down 
in  Eastabrook  v.  Insurance  Company,  54  Maine, 
224,  approving  the  principal  cases. 

The  effect  of  this  doctrme  is  that,  in  order  to 
work  a  forfeiture  under  such  a  policy  on  the 
ground  of  self  destruction,  the  assured  must 
have  had  sufficient  mental  capacity  not  only  to 
understand  that  the  act  will  destroy  his  life, 
but  also  distinguish  its  moral  quality  and  con- 
sequences, the  right  and  wrong  of  it,  and  must 
perform  the  act  not  under  any  uncontrolled 
impulse  resulting  from  insanity  but  voluntarily 
with  the  intent  to  end  his  life;  in  other  words 
that  it  must  be  an  act  done  with  an  evil  motive. 

We  think  that  this  doctrine  is  supported  b^ 
the  great  preponderance  of  authority  in  this 
country  and  must  be  conceded  to  be  the  pre- 
vailing American  doctrine.  And  it  seems  to 
us  to  M  the  safer  and  more  reasonable  and  more 
consistent  doctrine.  It  agrees  with  the  general 
rule  as  to  the  excusatory  feature  of  insanity  in 
civil  as  well  as  in  criminal  cases.  It  also  oper- 
ates to  prevent  forfeiture,  which  is  a  favorite 
principle  of  an  enlightened  jurisprudence. 
Nor  can  it  have  any  injurious  effect,  since  in- 
surers may  always  frame  such  contracts  to  suit 
themselves,  and  may  if  they  choose  insert  ex- 
press stipulations  to  the  effect  that  insanity  shall 
not  in  aDv  case  prevent  an  avoidance  by  the 
suicide  of  the  assured. 

As  is  stated  in  a  note  to  Breasted  v.  Farmers 
Loan  dh  Trust  Company,  8  N.  Y.  299,  59  Am. 
Dec.  494: 

"If  they  prefer,  for  the  purpose  of  getting 
custom,  to  omit  such  stipulations  and  to  leave 
the  matter  in  doubt,  the  doubt  ought  to  be  re- 
solved against  them.  If  the  assured  is  to  take 
the  sole  risk  of  his  becoming  insane  and  de- 
stroying his  life,  let  him  have  notice  of  the  fact 
by  having  it  clearly  'nominated  in  the  bond.' 
As  has  been  well  said  in  some  of  the  cases  re- 
ferred to,  insanity  is  as  much  a  disease  as  fever 
or  consumption;  and  upon  principle  there  is  no 
more  reason  why  an  insurance  of  one's  life 
should  not  be  an  insurance  against  death  from 
the  former  disease  than  agaiAst  death  from  the 
latter,  if  there  is  nothing  to  the  contrary  in  the 


Policies  issued  by  some  life  insurance  com- 
panies contain  a  condition  or  provision  that  it 
shall  be  void  if  the  assured  shall  die  by  suicide, 
felonious  or  otherwise,  sane  or  insane;  others 
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provide,  if  the  assured  shall  die  by  suicide, 
sane  or  insaDe;  others  provide  for  an  avoidance 
if  the  assured  die  by  his.own  hand,  sane  or  in- 
sane; while  others  provide  tor  an  avoidance  if 
he  shall  die  by  his  own  act  and  intention,  sane 
or  insane. 

Such  a  condition  expressed  in  any  of  these 
forms  covers  an^  case  of  voluntanr  self  destruc- 
tion, and  no  kind  or  degree  of  insanity  will 
prevent  an  avoidance;  and  the  courts,  not  only 
m  England,  but  in  this  countrv,  have  almost 
universally  held  that  with  such  provisions  in 
policies  of  life  insurance  the  policies  are  void 
if  the  insured  comes  to  his  death  by  his  own 
hand.  Borne  of  those  cases  are  cited  bv  the 
learned  counsel  for  the  defendant  in  his  brief, 
as  having  some  bearing  upon  the  question  now 
in  issue.  We  think  they  have  no  bearing  upon 
the  case  where  no  such  proviso  is  found  in  the 
policy. 

Defendant's  counsel  seem  to  rely  to  some  ex- 
tent upon  the  ruling  of  this  court  in  Streetery. 
Western  Union  MutucU  Life  dk  Accident  Sode- 
ty,  8  West.  Rep.  188,  reported  in  81  N.  W. 
Reporter,  779,  as  bearing  upon  the  question 
whether  the  insured  came  to  his  death  in  this 
case  by  accidental  injuries. 

The  policy  in  that  case  contained  a  condition: 
"If  the  assured  shall  within  three  years  from 
the  date  of  this  policy  die  by  his  own  hand, 
sane  or  insane,  this  policy  shall  become  and  be 
null  and  void."  Within  the  three  years  from 
the  date  of  the  policy  the  insured  died  from 
the  effects  of  a  pistol  shot  wound  inflicted  upon 
himself. 

This  court  followed  the  opinion  of  Mr.  Jus- 
fiie^  Davis  in  Bigel&wv.  Berkshire  Life  Insurance 
Company,  98  U.  S.  284  [28  L.  ed.  9181,  holding 
that  no  recovery  could  be  had  upon  the  policy 
b^  reason  of  the  limitation  contained  in  the  pro- 
viso, "sane  or  insane.*'  After  quoting  from 
the  opinion  of  Mr.  Justice  Davis  it  was  said : 
"If  a  person  does  an  act  in  a  state  of  uncon- 
sciousness or  involuntarily,  whether  he  be  sane 
or  insane,  such  act  is  nothing  more  or  less 
than  accidental  and  would  not  operate  to  for- 
feit the  policy.  The  record  in  this  case  does 
not  disclose  such  a  state  of  facts.  There  was 
no  evidence  that  the  act  was  involuntary  or  that 
Mower  was  not  conscious  when  he  inflicted  up- 
on himself  the  fatal  wound." 

The  policy  covers  all  conscious  acts  of  the 
insured  by  which  death  by  his  own  hand  is 
compassed  whether  he  was  at  the  time  sane  or 
insane.  If  the  act  was  done  for  the  purpose  of 
self  destruction  it  matters  not  that  the  insured 
had  no  conception  of  the  wrong  involved  in  its 
commission." 

Counsel  for  the  defendant  now  insists  that  if 
the  insured  was  insane  his  insanity  caused  his 
death  and  that  insanity  is  a  disease,  and  that 
the  question  remaining  and  upon  which  the 
court  must  pass  is,  Is  the  death  caused  by  the 
disease,  insanity,  and  accidental  death?  The 
policy  provides  "that  the  insusance  shall  not 
extend  to  any  bodily  injury  of  which  there 
shall  be  no  external  or  visible  sign ,  nor  to  any 
bodily  injury  happening  directly  or  indirectly 
in  consequence  of  bodily  infirmities  or  disease, 
nor  to  anyone  except  when  the  injury  is  the 
proximate  and  sole  cause  of  the  disability  or 
death." 

Is  insanity  a  disease?  The  learned  Dr.  Buck- 
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ham,  in  his  work  on  Insanity  in  its  HediocK 
Legal  Relations,  published  in  1883,  at  aectioo 
28  says:  *'We  think  sufficient  Evidence  hm  al- 
ready been  educed  to  show  that  insanity  is  & 
physical  and  not  a  mental  disease.  And  yet 
the  proof  par-excellence  remains  to  be  offered. 
We  have  taken  considerable  trouble  to  aoqaaiot 
ourselves  with  the  facts,  and  we  beKeve  that 
there  is  no  alienist  in  the  United  States  who 
believes  that  insanity  is  a  disease  of  the  nuod." 
And  the  learned  doctor  offers  the  following  as 
a  definition  of  itisanity:  "A  diseased  or  disor- 
dered condition  or  malformation  of  the  phyacal 
organs  through  which  the  mind  receives  hn- 
pressions  or  manifests  its  operations,  by  which 
the  will  and  judgment  are  impaired  and  the 
conduct  rendered  irrational."  And  be  sajs: 
"As  a  corollary  we  offer,  insanity  being  the  re- 
sult of  physical  disease,  it  is  a  matter  of  factto 
be  determined  by  medical  experts,  and  not  a 
matter  of  law  to  be  decided  by  legal  decidoDs. 
and  maxims." 

A^reeinf  as  we  do  with  the  learned  doctor, 
that  insanity  is  a  physical  disease  and  a  ques- 
tion of  fact  for  determination  in  the  case,  let  os 
see  what  has  been  determined  by  the  jury,  he- 
fore  considering  the  proposition  made  l^  the 
counsel  for  the  defendant: 

The  lury  found  first,  that  the  insured  killed 
himself;  second,  that  he  did  not  know  at  the 
time  that  he  was  committing  an  act  which  must 
result  in  death;  third,  that  he  was  not  oonsdoiA 
of  what  he  was  doing;  fourth,  that  he  did  not 
intend  to  cut  his  throat  and  thereby  kill  himself; 
and  fifth,  that  at  the  time  he  did  cut  his  throat 
be  was  insane. 

Admitting  that  there  was  some  evidence  tO' 
go  to  the  jury  upon  these  questions,  and  tbat- 
those  questions  have  been  properly  submitted 
to  them  by  the  court  upon  the  trial,  then  we 
are  asked  to  say  that,  insanity  being  a  disease, 
that  disease  was  the  proximate  cause  of  the 
death  of  the  insured,  and  that  he  did  not  come 
to  his  death  by  an  external  accidental  injniy 
within  the  meaning  of  the  terms  of  the  poucj. 

In  Accident  Insurance  Company  of  JVortA 
America  v.  Orandal,  120  U.  8.  680  [80  L.  ed. 
742],  a  policy  similar  in  form  and  conditions 
was  issued  based  upon  an  application,  in  sub- 
stance the  same  as  the  one  in  issue  here.  Mr. 
Justice  Gray,  delivering  the  opinion  of  theoouit 
in  that  case,  said:  "The  single  question  to  he 
decided,  therefore,  is  whether  a  policy  of  hi- 
Burdnce  against  'l)<>dily  in  juries  effected  through 
external,  accidental  and  violent  means,'  and  oc- 
casioning death,  or  complete  disabOity  to  do 
business,  and  providing  that  'this  insuranoe 
shall  not  extend  to  death  or  disability  which 
may  have  been  caused  wholly  or  in  part  by 
bodily  infirmities  or  disease,  or  by  smcide  or 
self  inflicted  injuries,'  covers  a  deiUh  by  hang- 
ing one's  self  while  insane. 

"The  decisions  upon  the  effect  of  a  policvof 
life  insurance,  which  provides  that  it  shall  be 
void  if  the  assured  'shall  die  by  suicide,' or 
'shall  die  by  his  own  hand,'  go  far  towards  de- 
termining this  question.  This  court,  on  full 
consideration  of  the  conflicting  authoritiea  np- 
on  that  subject,  has  repeatedly  and  unifoimiy 
held  that  such  a  provision  not  containing  the 
words  ^sane  or  insane'  does  not  include  sell  kill- 
ing by  an  insane  person,  whether  his  unsound- 
ness of  mind  is  such  as  to  prevent  him  from 
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understADding  the  physical  nature  and  conse- 
quences of  his  act  or  only  such  as  to  prevent 
him,  while  foreseeing  and  preme4itating  its 
physical  consequences,  from  understanding  its 
moral  nature  and  aspect" — citing  Mutual  Life 
Insurance  Company  v.  Terry,  92  U.  S.  15  Wall. 
580  [21  L.  ed.  286],  and  other  cases  in  that 
court  since  that  time. 

"In  this  state  of  the  law  there  can  be  no 
doubt/'  says  Justiee  Gray,  "that  the  assured 
did  not  die  'by  suicide'  within  the  meaning  of 
this  policy;  and  the  same  reasons  are  conclu- 
d?e  against  holding  that  he  died  by  self-inflict- 
ed injuries.  If  'self  Killing/  'suicide/  'dying  by 
bis  own  hand'  cannot  be  predicated  of  an  insane 
person,  no  more  can  'self-inflicted  injuries/  for 
m  either  case  it  is  not  his  act.  Nor  does  the 
case  come  within  the  clause  which  provides 
that  the  insurance  shaU  not  extend  to  'death  or 
disability,  which  ma^  have  been  caused  wholly 
or  in  part  by  bodily  mflrmities  or  disease.'  if 
insanity  could  be  considered  as  coming  within 
this  clause  it  would  be  doubtful,  to  say  the 
least,  whether  under  the  rule  of  fhe  law  of  in- 
surance which  attributes  an  injury  or  loss  to  its 
proximate  cause  only,  and  in  view  of  the  de- 
cisions in  similar  cases,  the  insanity  of  the  as- 


sured or  anything  but  the  act  of  hanging  him- 
self could  be  held  to  be  the  cause  of  his  death. 

"The  death  of  the  assured  not  having  been 
the  effect  of  any  cause  specifled  in  the  proviso 
of  the  policy,  and  not  coming  within  any  war- 
ranty in  the  application,  the  question  recurs 
whether  it  is  witnin  the  general  words  of  the 
leading  sentence  of  the  policy  by  which  he  is 
declared  to  be  insured  against  liodilv  injuries 
effected  through  external,  accidental  and  vio- 
lent means.  This  sentence  does  not,  like  the 
poviso,  speak  of  what  the  injury  'is  caused 
by,'  hut  it  looks  only  to  the  means  by  which  it 
is  effected.  No  one  doubts  that  hanging  is  a 
violent  means  of  death.  As  it  aflfects  the  body 
from  without  it  is  external,  lust  as  suffocation 
from  .drowning  was  held  to  be  in  the  Cases  of 
True,  BejfTiolds,  and  Winepear  above  cited. 
And  according  to  the  decisions  as  to  suicide 
under  policies  of  life  insurance  before  referred 
to,  it  cannot  when  done  by  an  insane  person  be 
held  to  be  other  than  accidental." 

Counsel  for  defendant  considering  this  case 
of  Accident  Insurance  Company  v.  Crandal, 
savs  that  while  the  court  held  that  insane 
self  destruction  was  an  accidental  death  and 
seemed  to  be  of  the  opinion  that  insanity  was 
a  disease,  there  was  no  discussion  by  the  court 
of  the  question  whether  insanity  being  a  dis- 
ease would  not  preclude  insane  self  destruction 
being  an  accidental  death;  that  the  court  avoid- 
ed the  discussion  of  this  question  by  suggesting 
that  though  they  did  not  decide  that,  in  ac- 
cordance with  the  authorities  already  discussed, 
insanity  was  not  the  proximate  cause  of  the 
death,  and  decided  that  the  policy  did  not  ex- 
empt the  insurer  from  liability  for  a  death  of 
that  character;  that  this  was  an  evasion  of  the 
question  sauarely  presented  to  the  court  for 
theh-  consideration ;  that  regardless  of  the  excep- 
tions in  the  policy  the  company  was  clearly  not 
liable  unless  the  death  was  accidental:  and  in 
deciding  the  case  the  court  was  bound  to  say 
either  that  death  was  not  caused  by  the  dis- 
^,  msanity,  or  that  death  so  caused  is  acci- 
<3ental  death. 
8L.R.A. 


We  think  that  the  court  in  that  case  held  that 
while  insanity  was  a  disease,  yet,  the  insured 
having  come  to  his  death  by  hanging,  though 
by  his  own  hands,  met  with  an  accidental  death 
within  the  terms  of  the  policy. 

Counsel  for  defendant  asks,  What  does  ex- 
ternal mean  ?  Can  it  be  given  any  construction 
that  will  make  it  apply  to  violence  done  by  the 
insured  himself?  Does  it  refer  merely  to.  the 
instrument  of  death  ? — and  says:  *  'I  submit  that 
external  violence  is  that  coming  from  sourcea 
outside  of  the  insured.  Blackstone's  death  came 
about  through  internal  means.  That  it  was 
caused  by  his  own  hand  in  a  literal  if  not  in  a 
legal  sense;  that  his  hand  moved  in  obedience 
to  his  will,  however  darkened  his  will  may  be; 
that  it  was  not  in  voluntary;  that  he  was  not 
trying  to  do  something  else — therefore  the  in 
jury  was  not  external  or  accidental." 

We  do  not  agree  with  counsel  in  this  propo- 
sition. We  think  the  insured  came  to  his  death 
by  violent,  external,  accidental  injuries,  with- 
in the  meaning  of  this  policy. 

Without  going  over  the  reasons  brought  to 
bear  upon  the  questions  it  is  evident  that  the 
words  **died  by  suicide,"  "death  by  his  own 
hands,"  and  other  words  of  similar  Import  are 
held  to  be  made  applicable  only  to  that  class  of 
casea  where  the  insured  comes  to  his  death  by  his 
own  volu  ntary  act.  These  q uestions  have  been 
settled  by  the  jury:  that  the  deceased  waa  in- 
sane; that  he  took  his  own  life;  that  he  did  not 
intend  in  cutting  his  throat  to  kill  himself;  and 
that  he  was  not  conscious  that  his  death  would 
be  occasioned  thereby. 

Let  us  suppose,  as  an  illustration,  that  A  and 
B  take  a  policy  of  like  terms  and  conditions  aa 
the  one  in  suit,  based  upon  similar  applications, 
with  all  Uie  conditions  and  provisions  contained 
in  the  present  case,  and  during  the  lifetime  of 
each  of  those  policies  A  becomes  insane,  and 
while  so  insane,  with  a  pistol  shoots  and  kills  B 
and  in  the  same  moment  turns  the  pistol  and 
kills  himself.  No  one  would  question  but  that 
by  the  terms  and  conditions  of  B's  ^policy  he 
had  met  with  an  accidental,  external  and  vio- 
lent death,  and  the  company  would  be  held  li- 
able; that  the  case  came  within  the  provisiona 
of  the  policy.  Yet  counsel  for  the  defendant 
contends  that  conceding  that  B  came  to  his 
death  by  accidental,  external  and  violent  in- 
juries, because  inflicted  by  the  hand  of  another, 
yet  A,  although  insane  and  wholly  unconscious 
of  the  act  of  killing,  not  by  force  of  his  own 
will  but  because  he  was  bereft  of  reason,  kills 
himself,  it  is  not  an  external  injury  and  acci- 
dental death  within  the  meaning  of  the  policy 

We  think  in  a  case  of  that  kind  A's  death 
was  as  much  an  external,  violent,  accidental 
death  as  was  the  death  of  B.  A  is  no  more  re- 
sponsible for  the  act  than  was  B.  It  was  in- 
voluntary. It  was  not  the  act  of  his  own  will; 
it  was  not  his  death  by  his  own  hand  in  legal 
contemplation;  but  he  came  to  his  death  at  the 
hand  or  a  mad  man,  though  that  mad  man  was 
himself. 

We  think  that  the  defendant,  under  the  flnd- 
ingof  the  jury  in  this  case,  cannot  now  be  heard 
to  say  that  this  was  not  an  accidental  death  and 
an  external  injury  coming  within  the  terms  of 
thepolicy. 

We  find  cases  in  which  it  is  held  under  like 
policies,  where  one  becoming  insane  and  falling 
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down  upon  a  railroad  track  and  is  thereby  killed 
by  the  passing  of  a  train,  that  such  cases  come 
within  the  previsions  of  the  policy  and  the  com- 
pany -would  be  liable. 

It  is  also  he]d  where,  one  being  insane  and 
through  his  insanity  has  placed  himself  in  a 
dangerous  position  where  he  would  not  have 
been  found  had  he  been  in  his  right  mind,  and 
has  met  with  an  accidental  death  by  reason  of 
his  insanity,  that  the  company  is  liable  and  re- 
covery can  be  had.  That  where  one  in  a  fit  of 
insanity  involuntarily  falls  off  a  bridge  and  is 
killed,  or  falls  into  a  stream  and  is  drowned, 
this  being  involuntary,  the  company  is  liable. 

Yet,  counsel  sa^  that  these  classes  of  cases 
are  external  injuries,  injuries  producing  death 
of  the  insured  from  outside  causes,  and  For  that 
reason  the  company  ma^  be  held  liable. 

We  think  where  one  is  so  far  beside  himself, 
his  intellect  so  darkened  and  obscured  that  he 
may  be  neither  morally  nor  legally  responsible 
for  his  own  acts  and  conduct,  and  in  such  con- 
dition produces  his  own  death,  it  cannot  be  any 
more  said  to  be  his  act  than  though  the  act  had 
been  committed  by  another,  or  the  insured  had 
placed  himself  upon  some  dangerous  height 
and  fallen  involuntarily  and  hacf  been  dashed 
to  pieces. 

Home  other  questions  are  raised  by  the  rec- 
ord, but  we  do  not  deem  them  of  sufficient  im- 
portance to  discuss  them  here. 

We  think  the  case  was  fairly  submitted  to 
the  jury  by  the  court  and  fairly  tried.  The 
court  upon  this  Question  of  insanity  of  the  de- 
ceased, instructea  the  jury: 

"But,  as  I  have  before  stated,  the  mere  fact 
thata  man  kills  himself  does  not  of  ifjself  estab- 
lish insanity.  A  man  may  do  that  by  reason, 
as  I  stated,  of  lack  of  courage  to  undertake  the 
work  which  his  life  seems  to  furnish  for  him ; 
may  get  discouraged  and  feel  he  would  rather 
take  his  chances  in  the  life  to  come  than  here. 
And  if  in  that  spirit  he  determined  to  take  his 
own  life  that  would  not  be  the  taking  of  his 
life  under  the  condition  of  mind  which  the  law 
would  say  was  insanity.  If  you  believe  Mr. 
Blackstone  took  his  life  under  such  conditions, 
then  the  plaintiff  cannot  recover;  otherwise,  if 
you  believe,  as  I  have  charged  you,  that  he  had 
no  power  to  doit,  and  had  not  capacity  of  mind 
to  do  it,  then  the  plaintiff  would  be  entitled  to 
recover,  because,  as  I  have  instructed  you, 
death  under  such  circumstances  would  be  acci- 
dental." 

Some  question  is  raised  now  by  the  defend- 
ant that  there  was  proof  of  .the  insanity  of  the 
deceased  some  twenty  years  before  the  time  of 
the  taking  out  of  the  present  policy.  Some  evi- 
dence was  given  of  this  upon  the  trial. 

Defendant's  counsel  insists  that  this  was  a 
concealment  of  a  fact  from  the  insurance  com- 
pany at  the  time  of  the  application  in  the  pres- 
ent case.  This  objection  was  overruled  by  the 
court  below  and  we  think  very  properly,  under 
the  testimony  of  the  defendant's  own  agent, 
Mr.  H.  E.  Sich,  who  took  the  application  in 
the  present  case.  He  testified  that  he  remem- 
bered of  taking  the  application,  that  he  wrote 
the  body  of  it. 

He  says  he  had  a  previous  talk  with  Mr. 
Blackstone  coming  across  on  the  Jackson 
Branch  from  Tecumseh  to  Adrian,  ''And  we 
renewed  our  talk  in  regard  to  accident  insur- 
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ance  and  he  thought  he  could  not  afford  to  tiks 
so  much.  I  told  him  he  could  make  it  in  two 
payments,  pay  part  in  thirty  days  and  the  btl- 
ance  in  sixty  days,  for  $d,(N)0  and  $25  weekly 
indemnity.  He  thought  he  would  be  able  to 
make  the  payment  in  that  way  and  said  he 
would  talk  with  hu*  wife  in  regard  to  it  andm 
whether  she  thought  he  had  better  do  so.  He 
never  had  carried  any  he  said,  but  he  wodM 
come  in  and  see  me  before  he  left  town.  He 
came  in  afterwards  and  said  he  had  condiided 
to  take  a  policy.  I  took  out  the  applicitioD 
and  filled  it  out.  He  said  he  would  take  the 
amount  we  talked  of  and  I  asked  him  his  full 
name  and  who  the  beneficiary  would  be  and 
he  told  me.  I  asked  him  if  be  had  any  otber 
accident  insurance  and  he  said  *  No/  and  I 
drew  a  line  through  it  and  turned  to  bim— be 
sat  opposite  my  desk— and  told  him  to  sisn  on 
the  line — sign  his  name  in  full,  same  as  1  hid 
written  it  in  the  heading.  He  did  so  and  I  took 
the  application  and  put  it  in  my  drawer." 

On  cross  examination  the  witness  said:  "I 
didn't  notice  any  difference  in  bim  than  in  tny 
other  man  that  I  had  ever  solicited.  He  v« 
as  well  informed  as  ordinary  men  I  talk  with 
on  the  same  subject.  The  question  was  the 
amount  in  case  of  death  and  the  amount  of  in- 
demnity; that  is  all  that  was  talked  over,  i 
should  say  he  was  an  ordinarily  informed  man. 
Not  more  than  ordinarily  well  informed,  as  yoa 
meet  them  in  soliciting  insurance." 

No  evidence  was  given  tending  to  prove  that 
Blackstone  was  not  sane  at  the  time  of  the  tak- 
ing of  this  policy,  or  that  he  bad  had  anj 
trouble  mentally  for  a  pjeriod  of  twenty  years. 

The  court  in  its  direction  to  the  jury  excluded 
this  whole  Question  and  told  the  jury  that  it 
was  claimea  on  the  part  of  the  plaintiff,  who 
introduced  the  testimony,  that  it  tended  to  es- 
tablish the  fact  of  his  insanity  at  the  time  of 
committing  the  act. 

That  it  was  claimed  on  the  part  of  the  de- 
fendant that  it  tended  to  establish  that  be  was 
subject  to  mental  disease  and  that  therefore  by 
the  terms  of  the  application  it  was  a  false  rep- 
resentation—that Blackstone  made  a  false  rep- 
resentation in  making  the  application,  as  re- 
gards that  fact.  But  the  court  said:  * 'Gentle- 
men, for  neither  of  these  purposes,  nor  for  any 
other  purpose  whatever  in  the  case,  shall  yoa 
consider  this  testimony." 

And  we  think  the  court  very  properly  ex- 
cluded this  from  the  consideration  of  the  jurr. 
We  need  not  discuss  the  other  questions  raised. 

The  judgment  of  the  Court  bel&w  must  U  af- 
firmed, iDith  eoeie, 

Morse  and  Champlln, «/«/'.,  concurred. 

Campbell,  J,,  concurring: 

I  have  had  great  doubts  whether  this  was 
enough  evidence  to  go  to  the  jury  on  the  ques- 
tion whether  when  Mr.  Blackstone  killed  him- 
self he  was  non  compos  mentis.  But  I  am  dii^ 
posed  to  concur  in  the  view  that  there  was 
soifle  such  testimony,  and  that  therefore  the 
jury  could  act  on  it.  I  also  agree  that  suicide 
by  a  person  r^on  compos  does  not  come  within 
the  forfeiture  clause  of  the  policy. 

It  has  frequently  been  held  by  this  conrt  that 
such  unsoundness  is  a  question  of  fact,  and  not 
of  law.    I  do  not  therefore  think  it  neoeflsaiy 
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to  discuss  the  theories  on  the  subject,  on  which  |  phraseology  than  from  the  essentials  of  the  con- 
«)me  confusion  exists  arising   more   out  of '  dition.    i  concur  in  the  result. 
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Eliza  Ann  CALLAHAM,  Appt,, 

Mary  Jane  ROBINSON,  Bespt, 

Eliza  Ann  CALLAHAM,  Appt., 

V. 

BASHi  CALLAHAM  et  aL,  lUspts. 
(....8.C. ...  ) 

1.  A  devise  to  testator's  wife  will  bar  dower 
only  when  the  two  are  so  manifestly  repmrnant 
that  they  cannot  stand  toiretber. 

t.  Wliere  testator,  alter  giving  his  wife  a 
handsoms  leflracy  of  personalty,  gave 
her  for  Ufe  or  widowhood  the  hoiueetead  and  land 
adjoining,  constituting  nearly  one  third  of  his 
real  estate,  in  number  of  acres,  and  gave  other 
lands  to  a  daughter  for  life,  and  after  her  death  to 
be  sold  by  the  ezeoutom  and  the  proceeds  divided 
among  her  children,  and  also  gave  the  proceeds 
of  other  lands,  which  were  to  be  sold  as  his  ez- 
ecutoiB  might  think  best  for  the  best  interests 
of  the  children,  to  the  children  of  a  deceased  son, 
making  no  provision  for  dower  in  these  lands,  and 
oamiDfir  the  wife  as  one  of  the  executors,  the  al- 
lowance of  dower  to  her  would  be  inconsistent 
with  the  wilL 

(3fciv0r,  J.,  dissente.) 
(March  1, 1888.) 

APPEAL  by  demandant,  from  a  judgment 
of  the  Conmion  Pleas  Circuit  Court  of 


Abbeville  County,  affirming  a  decree  of  the 
Probate  Court  dismissing  two  separate  pro- 
ceedings, instituted  to  establish  an  alleged  nght 
to  dower.    Aflrmed, 

The  facta  are  sufficiently  stated  in  the  opin- 
ion. 

Messrs.  Perrin  A  Cothran,  for  appellant: 

An  intent  to  exclude  the  dower  right  must 
be  demonstrated  by  express  words,  or  by  clear 
and  manifest  implication;  and  in  order  to  ex- 
clude that  right  the  instrument  must  contain 
some  provision  inconsistent  with  the  right  to 
demand  dower. 

Bailey  v.  Boyce,  4  Strobh.  Eq.  00;  Oordon  v. 
Stevens,  2  Hill,  Ch.  48;  Hair  v.  Goldsmith,  32 
8.  C.  5«e. 

The  presumption  is  in  favor  of  the  widow 
taking  both  the  provisions  in  the  will  for  ber 
and  her  dower.  Both  are  based  upon  good 
consideration,  independent  of  each  other. 

Whilden  y.Whiiden,  Riley,  Ch.  Cos.  206; 
CunningJuzm  v.  &iann(m,  4  Rich.  Eq«  140. 

The  intention  to  exclude  the  right  to  dower 
must  be  derived  from  the  will  alone. 

MeGee  v.  Hall,  26  8.  C.  183;  Shelton  v.  8hel- 
tan,  20  8.  C.  568. 

A  devise  in  lieu  of  dower  is  the  price  put  by 
the  testator  himself  on  that  right. 

8cribner,  Dower,  496. 

The  test  to  ascertain  the  repugnancy  between 
the  provisions  of  the  will  and  the  widow's  right 
to  dower  which  puta  her  to  her  election,  is  not 


"ScnoL—Riaht  of  diywer  in  vHdovj. 

The  general  rule  thus  established  in  England  Is 
fnUy  adopted  by  the  decisions  In  all  the  States 
where  the  common-law  dower,  or  a  legal  right 
analogous  thereto,  still  exists  not  essentially  altered 
by  statute.  1  Pom.  Eq.  Jur.  641;  Chapin  v.  Hill,  1 
R.II.  4i6;HaU'8  Case,  1  Bland,  Ch.  206;  CoUins  v. 
Omnan,  5  Md.  503;  Wlseley  v.  Findlay,  8  Band.  861; 
Ambler  v.  Norton,  4  Hen.  &  M.  23,  M:  Higginbotham 
V.  Comwell.  8  Gratt.  88;-Dizon  v.  McCue,14  Gratt.  640; 
Pickett  V.  Peay,  3  Brevard,  645;  Gordon  v.  Stevens, 
i  Hill,  Ch.  46;  Brown  v.  Caldwell,  1  Speers,  Eq.  822; 
Snelgrove  v.  Snelgrove,  4  Desaus.  274, 204;  Tooke 
Y.  Hardeman,  7  Ga.  20;  Worthen  v.  Pearson,  38  Ga. 
385;  Wood  v.  Wood,  5  Paige,  607. 

The  right  of  dower  being  a  legal  right,  and  fa- 
vored by  the  courts,  the  wife  cannot  be  deprived  of 
it  by  a  testamentary  dispoeltion  in  her  favor,  in  the 
nature  of  a  Jointure,  so  as  to  put  her  to  her  elec- 
tion, unless  the  testator  has  declared  the  same  to 
be  in  lieu  of  dower,  either  in  express  words  or  by 
necessary  implication.  Church  v.  Bull,  2  Denio, 
480;  Stewart  v.  MoMartin,  6  Barb.  446;  Wood  v. 
Wood,  5  Paige,  606;  Tompkins  v.  Fonda,  4  Paige, 
448;  Reed  v.  Whitney,  7  Gray,  588. 

The  right  to  dower  i^a  title  paramount  to  that  of 
the  husband;  and  when  he  devises  the  land,  though 
without  any  qualifsing  words,  an  exception  of  the 
wif e^a  right  to  dower  is  implied.  Havens  v.  Saok- 
ett,  16  N.  Y.  372;  1  Pom.  Bq.  Jur.  634. 

It  requires  a  strong,  unequivocal  expression  or 
indication  of  an  intent  on  the  part  of  the  testator 
to  bestow  the  entire  property,  and  not  simply  his 
own  interest  in  it,  or  to  bestow  the  property  freed 
from  its  incumbrances  and  charges,  in  order  to 
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raise  the  necessity  for  an  election.  Vernon  v.  Ver- 
non, 68  N.  Y.  851;  Lefevre  v.  Lefevre,  50  N.  Y.  434; 
Beed  v.  Dickerman,  12  Pick.  146;  Morrison  v.  Bow- 
man, 20  Cal.  337, 348;  Peck  v.  BrOmmagim,  81  Cal. 
440,  447;  De  Godey  v.  Godey.  30  Cal.  19r,  164;  Re  Bu- 
chanan's Estate,  8  Cal.  607:  Beard  v.  Knox.  6  Cal.  252; 
Burton  v.  Lies,  21  Cal.  01;  Re  Silvey's  Estate,  42 
CaL  211;  1  Pom.  Eq.  Jur.  683. 

Provision  in  toiU  in  lieu  of  dower. 

Under  the  statute,  where  there  is  a  provision  in 
the  will  for  the  widow,  the  will  is  to  be  regarded 
as  disposing  of  the  dower  estate,  unless  the  con- 
trary clearly  appears.  Corry  v.  Lamb,  10  West. 
Bep.  478,  45  Ohio  St.  203. 

A.  devise  of  land  in  lieu  of  dower,  authorizing  the 
wife  to  sell  the  land  and  convert  the  avails  to  her 
own  benefit,  and  also  bequeathing  specific  stock 
and  chattel  property  during  her  life,  and  at  her 
death  all  the  property  unexpended  to  go  to  testa- 
tor's two  sons  and  their  heirs  and  assigns— made 
the  widow  a  legatee  for  life  of  the  specific  stock 
and  chattel  property,  with  remainder  over  to  the 
sons.  Walker  v.  Pritchard,  10  West.  Bep.  142, 121 
111.221. 

A  provision  that  a  widow  take  about  two  thirds 
of  the  entire  income  of  the  personalty,  and  the  use 
of  nearly  half  of  the  realty,  is  in  lieu  of  dower. 
Anthony  v.  Anthony,  6  New  Eng.  Bep.  41, 65  Conn. 
256. 

Where  a  provision  in  a  will  is  declared  to  be  in 
lieu  of  any  other  interests  which  widow  might 
have  in  testator's  estate,  the  declaration  is  a  con- 
dition in  her  acceptance  of  the  provision  made  for 
her;  and  her  election  to  take  under  the  will  is. 


82 


498 


South  Caaolina  Sxtfrbmb  Court. 


Ma*., 


tbe  simple  fact  that  a  provision  is  made  for  her 
in  the  will. 

Hair  v.  Ooldimith^  supra;  Cunningham  v. 
Bfiannon,  4  Kich.  Eq.  145. 

Nor  is  it  because  the  assessment  of  dower 
will  reduce  tbe  interest  of  the  other  beneficiaries 
under  the  will. 

Whilden  v.  Whilden,  supra;  Braxton  v. 
Freeman,  6  Rich.  L.  87. 

Dispositions  of  real  property  to  others  in  the 
will  are  supposed  to  be  made  subject  to  the 
widow's  right  of  dower. 

Whilden  v.  Whilden, supra;  Gordon  y.  Stetens, 
2  Hill,  Ch.  49;  Cunningham  v.  Shannon,  4 
Rich.  Eq.  140,  141. 

The  intent  is  not  manifested  by  the  amount 
of  the  provision. 

Braxton  v.  Freeman,  supra. 

The  test  is:  Is  there  a  clear  repugnancy  be- 
tween the  two  claims?  If  so,  both  cannot  stand ; 
but  the  widow  must  elect  between  them. 

Bailey  v.  Boyce,  and  Hair  v.  Goldsmith,  su- 
pra; Shaffer  v.  Shaffer,  16  8.  C.  626;  Caston  v. 
Caston,  2  Rich.  Eq.  1;  Cunningham  v.  Shan- 
non, 4  Rich.  Eq.  160;  Wilson  v.  Haj/ne,  Cheves, 
Eq.  89;  Birming/iam  v.  Kirwan,  2  Sch.  &Lef. 
458,454. 

In  the  case  at  bar  the  devise  to  the  wife  was 
by  metes  and  bounds,  as  were  also  the  devises 
to  the  other  beneficiaries.  Her  right  of  dower 
is  well  defined  in  each  separate  tract. 

Shelton  v.  Shelton,  20  8.  C.  567. 

Messrs.  Benet  At  Cason  for  respondents. 

McOowan,  J.,  delivered  the  opinion  of  the 
court: 

Basil  Oallaham,  8r.,  departed  this  life  on 
June  5,  1887.    He  left  a  widow  Eliza  A.  Oal- 


laham (the  demandant)  and,  by  a  former  mar- 
riage, a  daughter  Mary  J.,  wife  of  Hn^  Rob> 
inson,  and  three  children  of  apre-deoeaaedson. 
John  W.  Callaham  (Carrie  Chapman,  Basfl 
Callaham,  Jr.,  and  Julia  Callaham). 

The  lands  of  the  deceased  consisted  of  aevenl 
small  tracts  as  follows: 

(1)  The  home  place  186  acres;  (2)  tbe  Barton 
place  adjoining  tbe  homestead,  thirty  acres; 
(8)  Scuddy  tract,  now  Lowndsville,  2A  acres; 
(4)  part  of  the  Stuckey  tract,  104  acres;  (5)  the 
8baw  parcel,  sixty  acres;  and  (6)  Haddon  trsct. 
125  acres,— making  in  the  ag;§pregate  abont  774 
acres. 

By  his  last  will  and  testament,  which  is  in 
the  brief,  he  provided  as  follows: 

First,  after  making  a  handsome  bequest  to 
his  wife  of  such  personal  property  as  was  nec- 
essary to  make  her  comfortable,  he  devised  bis 
lands  as  follows: 

"  I  give  and  bequeath  to  my  beloved  wife, 
Eliza  A.  Callaham,  my  home  tract  of  land  ono- 
taining  186  acres,  also  a  tract  of  land  adjoioin; 
known  as  tbe  '  Burton '  tract,  containing  about 
thirty  acres,  to  have  and  to  hold,  to  use  uid  pos- 
sess during  her  natural  life  or  widowhood:  but 
in  the  event  that  she  should  many,  or  if  ibe 
lives  single  until  she  dies,  in  either  case  it  is 
my  will  that  the  above  named  land  be  aoM  bgr 
my  executors  .  .  .  and  the  proceeds  of  tbesale 
of  the  land  be  divided  in  the  following  maoDer: 
one  third  to  her  or  her  heirs,  one  thud  to  tbe 
children  of  my  son  John  William  Callidiam, 
now*  dead,  and  one  third  to  my  daughter  Mary 
Jane  Robinson,  or  if  she  be  dead  to  her  diil- 
dren  that  may  be  living,  all  to  diare  and  sbaie 
alike." 

The  testator  gave  to  the  children  of  John  W., 


in  leffal  effect,  an  abandonment  of  all  other  claims 
against  the  estate,  Includln^r  that  under  section 
2200,  Efievised  Statutes  1«81.  Lansrley  v.  Mayhew,  8 
West  Bep.  723, 107  Ind.  108. 

A  mere  devise  by  which  a  husband  seeks  at  his 
death  to  deny  Us  widow  the  share  of  his  personalty 
which  the  law  assiirns  to  her  will  be  ineffectual 
against  her.  Babbitt  v.  Qalther,  7  Gent.  Rep.  SSe, 
a7Md.04. 

Under  the  Massachusetts  Statute,  when  a  widow 
accepts  the  provision  of  the  will,  she  is  not  enti- 
tled to  dower,  unlesB  intention  plainly  appears;  f all- 
uie  to  waive  provision  of  will  operates  as  accept- 
ance in  lieu  of  dower.  Borden  v.  Jenks,  1  New 
Eng.  Bep.  70S,  140  Haas.  602. 

Agreement  by  an  Infant  to  accept  a  pecuniary 
consideration  in  lieu  of  dower  is  not  a  bar  to  a 
claim  of  dower;  but  an  infant  cannot  claim  dower 
and  enforce  payment  of  the  note  firiven  to  secure 
such  consideration.  Drew  v.  Drew,  1  Gent.  Bep.  081, 
40  N.  J.  Eq.  468. 

A  widow  has  a  right  to  priority  In  the  pasrment 
of  a  legacy  in  consideration  of  relinquishing  dower; 
but  when  she  has  no  dower  right— as  where  there 
has  b«en  a  settlement  in  lieu— she  has  no  preced- 
ence.  Borden  V.  Jenks,  supra. 

When  put  to  her  eleeUon. 

Where  the  provlslona  of  a  will  manifest  a  clear 
and  unequivocal  intention  on  the  part  of  the  testa- 
tor to  bar  his  wife^s  dower,  it  Is  sufficient,  without 
express  words,  to  put  her  to  her  election  between 
the  provision  made  for  her  in  the  will  and  that 
nude  for  her  by  law.  Brokaw  v.  Brokaw,  4  Gent. 
Bep.848,41N.  J.  Eq.aOi. 

Where  a  specific  provision  by  the  testator  in  his 
will,  for  his  wife,  is  inconsistent  with  a  right  in  the 
8  L.  R.  A. 


widow  to  demand  a  third  of  the  land  to  be  set  off 
to  her,  she  must  make  her  election,  though  the  tes- 
tator does  not  in  temis  declare  that  such  pronsiaii 
is  to  be  taken  by  her  in  lieu  of  dower.  Yoang  v. 
Boyd,  04  How.  Pr.  215;  Gole  v.  Cole,  2  How.  Pr.  K. 
S.  617.  See  Gibson  v.  Gibson,  17  Bng.  L.  ft  Bii.  Mt 
Ellis  V.  Lewis,  8  Hare,  81& 

The  only  sufficient  and  adequate  demonstratioo, 
which,  in  the  absence  of  express  words,  will  pot 
the  widow  to  her  election.  Is  a  dear  incompatlblltlT. 
arising  on  the  face  of  the  will,  between  a  claim  of 
dower  and  claim  to  the  benefit  given  by  tbe  wflL 
Kon valinka  v.  Schlegel,  0  Gent.  Bep.  70, 104  N.Ti3Q( 
Jackson  v.  Ghurohill,  7  Gow.  287;  Adsit  f.  Adrit,2 
Johns.  Gh.  448;  Havens  v.  Havens,  1  Sandf.  Cb-SK 
Lewis  v.  Smith,  0  N.  Y.  612;  Stewart  v.  llcMartin,^ 
Barb.  440;  Gordon  v.  Stevens,  2  HUl,  Gh.  (&  CJ^ik 
Warren  v.  Morris,  4  DeL  Gh.  280;  Pratt  v.  Douglas, 
88N.  J.  Eq.  680;  Wright  V.  West,  2  Lea  (INnuDTS; 
O'Brien  v.  Elliot,  16  Maine,  125;  1  Pom.  Eq.  Jar. 
638,  640,  666;  Sanford  v.  Jackson,  10  Paige,  «; 
Ghurch  v.  Bull,  6  Hill,  208,  2  Denlo,  480;  roller  v. 
Tates,  8  Paige,  826;  Wood  v.  Wood,  6  Paige,  98^ 
Larrabee  v.  Van  Alstjme,  1  Johns.  807;  Van  Orden 
V.  Van  Orden,  10  Johns.  80;  Tobias  v.  Ketchum, 
82  N.  Y.  828;  Holdich  v.  Ho1dich,2  YoungeftaCh. 
18;  1  Roper,  Husb.  &  W.  676;  4  Kent,  Com.  68;  1  Pnak 
Eq.  Jur.  H 180,  488, 488. 560;  Morrison  v.  Bowmaa,9 
Gal.  847;  Payne  v.  Payne,  18  Gal.  201;  Re  savey>  Es- 
tate, 42  Gal.  210;  1  Jarm.  Wills,  466  (Band.  ed.  Id.  SOn 
2  Spence.  Eq.  Jur.  608;  Dummer  v.  Pitcher,  2  MyL  k 
K.  262;  1  Lead.  Gas.  Eq.  614  (846);  Hamttton  v.  Buck- 
walter,  2  Yeates,  880;  Evans  v.  Webb.  1  Yeates,  421; 
Pickett  v.Peay,8  Brev.  646;  White  v.  White,  16  K. 
J.  L.  202;  Whilden  v.  WhUden,  Riley,  Gh.  Oh.  •8.GJ 
206;  Herbert  v.  Wren,  11 U.  8.  7  Granch.  878  (8  L.  ed. 
STT);  Gouch  v.  Stratton,  4  Yes.  Jr.  301;  Swalne  v.  Fer^ 


1^. 


Callaham  v.  Robinson. 


499 


llie  "Sciiddy^  place,  909  acres,  to  be  sold  at  such 
time  and  in  such  manner  as  bis  executors  might 
think  for  the  best  interest  of  the  children,  the 
proceeds  to  be  equally  divided  among  the  cbil- 
dren ,  all  to  shave  and  share  alike.  He  also  gave 
to  Mrs.  Robinson  three  small  tracts,  the  Stuck- 
ey  parcel,  104  acres;  the  Shaw  parcel,  sixty 
acres;  and  the  Haddon  tract,  1^  acres,  dur- 
ing her  natural  life;  and  at  her  death  to  be  sold 
Iff  the  executors,  and  the  proceeds  equally  di- 
vided between  her  children,  share  and  share 
alike. 

The  will  directed  that  the  remainder,  if  any, 
should  be  equaUy  divided  ttetween  the  children 
of  John  and  Mrs.  Robinson. 

The  widow,  Eliza  A.,  was  named  one  of  the 
executors  and  qualified  as  such.  She  accepted 
the  provisions  of  the  will  in  her  favor,  and  after- 
wards instituted  these  proceedings  in  the  Pro- 
bate Ck>urt  of  Abbeville— one  case  against  the 
children  of  John  W.,  deceased,  and  the  other 
against  Mary  J.  Robinson — demanding  dower 
in  all  the  lands  of  which  her  husband  died 
aeiaed  and  possessed,  except  what  was  given  to 
herself. 

The  Probate  Judge,  after  argument,  held  that 
although  the  testator  did  not  expressly  declare 
that  the  provision  made  for  his  wife  was  in  lieu 
and  bar  of  dower,  the  whole  will,  properly  con- 
atroed,  shows  that  such  was  his  intention,  its 
provisions  being  manifestly  inconsistent  with 
the  claim  of  dower  in  the  lands  devised  to  the 
childfen  of  John  W.  and  to  Mrs.  Robinson — 
citing  the  case  of  Hair  v.  Oddgmith,  22  S.  C. 
566,  with  the  remark  that  as  to  the  intention  of 
the  testator  "That  case  was  not  as  strong  as 
this."  He  dismissed  both  cases;  the  demand- 
ant appealed  to  the  court  of  common  pleas  and 
Judge  Wallace  affirmed  the  decree  and  dismissed 
the  appeal. 


The  case  is  now  before  us  on  appeal,  upon 
the  following  exceptions: — 

"  1.  That  the  Probate  Judge  erred  in  admit- 
ting the  appraise  bill  of  the  estate  of  BasU  Cal- 
laham, deceased,  in  evidence. 

"2.  In  holding  that  the  claim  of  dower  is 
manifestly  repugnant  to  the  intention  of  the  tes- 
tator. 

"8.  In  holding  that  the  provision  made  for 
the  widow  in  the  wUl  was  in  lieu  and  bar  of 
dower. 

"  4.  In  dismissing  demandant's  petitions. 

*'5.  In  holding  it  to  be  apparently  true  that 
the  bequest  to  petitioner  is  greater  than  she 
would  have  received  if  testator  had  died  intes- 
tate. 

"6.  In  holding  that  this  is  a  case  where  the 
widow  was  called  upon  to  make  her  election. 

*•  7.  In  stating  that  the  devise  to  Mrs.  Rob- 
inson was  191  acres;  whereas,  the  will  devises 
to  her  289  acres,"  etc. 

As  to  the  last  exception  we  think  there  must 
be  some  mistake,  as  we  have  not  been  able  to 
find  in  the  case  any  such  statement  as  that  at- 
tributed to  the  Probate  Judge,  in  reference  to 
the  number  of  acres  devised  to  Mrs.  Robinson. 

It  seems  that  the  record  of  administration  of 
the  testator's  estate,  in  the  office,  was  consid- 
ered by  the  Probate  Judse  to  be  in  evidence, 
showing  that  the  demandant  had  accepted  and 
taken  possession  of  the  provision  made  for  her 
by  the  will,  including  also  the  appraisement  of 
the  property  of  the  estate,  from  which  it  ap- 
peared that  the  value  of  the  lands  given  to  the 
three  devisees  (the  children  of  John  W.  repre- 
senting their  father)  were  about  equal— the  val- 
ue of  the  widow's  share  being  slightly  greater 
than  that  of  either  of  the  children.  But  it  no- 
where appears  that  the  Probate  Judge  rested 
his  decision  on  that  evidence,  but,  on  the  con- 


fne,  5  Johns.  Ch.  488:  Jones  v.  Powell,  6  Johns.  Ch. 
IM;  Maddtoon  v.  Chapman,  1  Johns,  ft  H.  470;  Win- 
tour  V.  Clifton,  8  De  G.  M.  ft  G.  641, 660;  Padbury  v. 
dark,  t  Macn.  ft  O.  208;  Shuttleworth  v.  Qreaves,  4 
My.  ftCr.  35;  Stephens  v.  Stephens,  1  De  G.  ft  J/62; 
WnkinBon  v.  Dent,  L.  R.  6  Cb.  889;  Grlasell  v.  Swln- 
boe,  L.  R.  7  Eq.  291;  Lefevre  v.  Lefevre,  60  N.  Y.48S; 
Seed  V.  Dickerman.  12  Pick.  146;  Re  Buchanan^s  Es- 
tate, 8  GaL  607:  Beard  v.  Knox,  5  OaL  2SS;  Burton  v. 
LieB,2iOaL9L 

The  provisions  of  the  wlU,  or  some  of  them, 
most  be  absolutely  inconsistent  with  her  claim  of 
dover;  so  that  the  Intention  of  the  testator  will  be 
defeated,  as  to  some  part  of  the  property  devised  or 
beqaeathed  to  others,  if  she  takes  her  dower  as  well 
as  the  provisions  made  for  her  in  the  wilL  Wright 
V.  Jones,  2  West.  Rep.  854,  105  Ind.  17;  Lewis  v. 
Smltb,  9  N.  Y.  617, 12  Legal  Obs.  100;  Van  Arsdale  v. 
Tan  Arsdale,  26  N.  J.  L.  416:  Freeland  v.  Mande- 
ville,  28  N.  J.  Eq.  564;  Havens  v.  Havens,  1  Sandf. 

Where  the  win  gives  to  the  trustees  the  manage- 
ment of  the  estate,  and  dhreots  them  to  make  such 
repairs  as  they  may  deem  necessary,  such  a  pro- 
vision is  inconsistent  with  the  existence  of  the  right 
to  dower.  Wright  v.  Jones,  2  West.  Rep.  865,  105 
Ind.  17.  • 

Wlien  a  testator  makes  a  will,  making  provision 
therein  for  his  widow,  and  the  widow  does  not  sig- 
nify her  dissent  thereto  in  the  circuit  or  county 
eoort  of  the  county  wherein  she  resides,  at  any 
time  within  one  year  after  the  probate  of  such  will, 
she  forfeits  all  right  to  dower  in  the  testator's 
estate.  Wilson  v.  Fridenberg,  21  Fla.  886. 
3L.RA. 


VThennotputto  her  Oeetion. 

If  her  acceptance  of  his  bounty  be  not  repugnant 
to  the  provisions  of  the  will,  she  might  accept  the 
donation  without  the  surrender  of  her  right  to  the 
community  estate.  Morrison  v.  Bowman,  20  cai 
848. 

A  devise  to  the  widow  of  a  certain  portion  of  the 
real  and  personal  estate,  or  either,  for  her  life,  and 
a  devise  of  the  rest  of  the  lands  to  third  persons, 
does  not  raise  a  case  for  an  election  between 
the  testamentary  gift  and  dower  in  the  residue. 
Loucks  V.  Churchill,  7  Cow.  287;  1  Pom.  Bq.  Jur. 
646. 

Whnre  a  testator  by  his  last  will  and  testament  di- 
rected that,  on  his  youngest  child  coming  of  age, 
one  third  part  of  his  estate  should  be  set  apart  and 
invested  for  the  use  of  his  wife  during  her  life,  and 
at  her  death  it  was  to  be  di^ided  among  his  chil. 
dren,  the  widow  was  not  bound  io  elect  between 
her  dower  and  the  provision  made  for  her  by  the 
will,  but  was  entitled  to  both.  Mills  v.  Mlils,  28 
Barb.  466. 

A  devise  of  a  certain  portion  of  the  testator's 
lands,  or  of  all  his  hinds,  to  his  widow  for  her  life, 
or  during  widowhood,  is  not  Inconsistent  with  her 
claim  of  dower  in  the  lands  thus  devised  to  her  for 
life;  she  can  accept  the  testamentary  estate  and  also 
assert,  if  needful,  her  dower  right  therein.  Met- 
teer  v.  WQey,  84  Iowa,  214, 1  Pom.  Bq.  Jur.  546. 

The  doctrine  of  election  is  the  same  when  applied 
to  a  widow  claiming  a  devise,  under  the  will  of  her 
husband,  as  it  is  when  applied  to  any  other  devisee 
in  the  wilL    Leonard  v.  Steele,  4  Barb.  22. 

A  widow  is  not  put  to  her  election  between  dow- 
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trary,  upon  the  provigioDS  of  the  will  itself, 
considered  as  a  whole. 

The  right  to  dower  is  undoubtedly  a  clear  le- 
gal right,  but  it  is  peculiar  in  this,  that  it  is  in- 
choate until  the  husband's  death.  While  it  is 
"beyond  the  control  of  the  husband,  he  ma^  give 
property  as  a  substitute  for  it,  which,  if  ac- 
•cepted,  bars  the  right.  If  the  testator  express- 
ly declares  that  a  provision  for  his  wife  is  in- 
tended to  be  "in  lieu  and  bar"  of  her  dower  in 
his  lands,  there  can  be  no  difficultv,  for  a  case 
of  election  has  been  created ;  and  the  widow 
may  take  the  provision  made  for  her  or  dower, 
but  not  both.  When,  however,  there  is  no 
such  express  declaration,  the  intention  can  only 
be  reached  by  construction;  and  as  that  must 
depend  upon  the  peculiar  provisions  of  each 
will,  there  has  been  much  discussion,  and  pos- 
sibly some  difference  of  opinion,  as  to  what  is 
necessary  to  Exclude  the  right. 

While  each  case  must  be  decided  upon  its  own 
facts,  we  think  the  proper  rule  to  be  observed 
in  determining  the  question  was  stated  by  the 
Chief  Justice  m  the  case  of  Hair  v.  Goldsmith^ 
22  8.  C.  566,  cited  both  by  the  Probate  and 
Cireui  t  Judge.    He  said : 

"There  is  no  express  declaration,  in  this  wi]l, 
that  the  devise  to  his  wife  was  in  lieu  and  bar 
of  dower.  The  question  then  is  presented. 
Did  the  testator  intend  this  devise  as  such  bar? 
This  must  be  determined  by  the  fact  whether 
the  two  are  so  manifestly  repugnant  that  they 
cannot  stand  together.  This  being  determined 
the  intention  of  the  testator  is  reached  and  must 
govern,"  etc. 

Now  applying  this  principle,  how  does  this 
case  stand?  It  seems  to  us  that  the  provisions 
of  the  will,  considercfd  together,  show  that  the 


testator  had  in  his  mind  a  setUed  scheme  for  the 
division  of  his  property  among  his  wife  and 
two  children,  which  was  based  on  the  view  (as 
he  was  providing  a  substitute  for  the  dower) 
that  he  had  the  absolute  right  to  dispose  of  the 
property  as  his  own—  the  whole  interest  in  it— 
without  taking  further  account  of  his  wtfe's 
inchoate  right  to  dower  in  his  lands;  and  this 
being  the  case»  the  operation  of  such  right  dow 
would  inevitably  derange  and  destroy  that 
scheme,  bv  increasing  the  share  he  intended 
for  hid  winow,  and  reducing  those  be  intended 
for  his  children  respectively. 

It  will  be  observed  that  the  testator  disposed 
of,  by  his  will,  several  small  tracts  of  hind,  ag- 
gregating in  quantity  about  774  acres.  The 
third  of  this  (the  full  extent  of  the  dower  ialer- 
est)  would  be  about  258  acres.  The  will  shows 
that,  beside  a  handsome  legacy  of  persondty. 
the  testator  *gave  his  wife  the  homestead  and 
the  little  "Burton  place"  adjoining  (216  acrB). 
which,  of  coui'se,  carried  the  improvements  od 
the  homestead.  This  was  given  for  life  or 
widowhood.  If  she  married  again,  or  at  her 
death  without  marriage— in  either  case  the  lands 
were  to  be  sold  and  the  proceeds  distributed, 
one  third  to  her  or  her  heirs  forever,  and  the 
same  to  each  of  his  children.  Is  it  not  quite 
clear,  without  any  reference  to  extrinsic  eri- 
dence,  that  this  provision  alone,  nearly  one 
third  in  mere  acres,  was  at  least  equal  in  value 
to  her  dower  interest?  And  if  so,  does  not  the 
character  of  the  property  gi  vent  (the  homestead), 
as  well  as  the  manner  in  which  it  was  given, 
indicate  unmistakably  that  he  intended  the 
provision  to  be  a  substitute  for  and  in  lieu  and 
bar  of  her  legal  right  to  dower  in  his  lands? 
We  cannot  doubt  it. 


er  and  a  provision  made  for  her  In  her  husband's 
will,  except  by  express  words,  or  by  a  clear  incom- 
IMitlbility  arising-  on  the  face  of  the  will  between  a 
claim  of  dower  and  a  claim  to  the  benefit  ^iven  by 
the  will.  Konvallnka  v.  Soble^el,  6  Gent.  Rep.  79, 
104  N.  T.  laj. 

A  widow  may  take  her  dower,  notwithstandinff 
she  also  takes  other  real  estate  devised  to  her  hi 
the  will  of  her  deceased  husband,  unless  there  be 
an  express  provision  in  the  will  to  the  contrary,  or 
the  claim  for  dower  be  inconsistent  with  and  will 
defeat  some  provision  of  the  will.  Daugherty  v. 
Daufirherty,  69  Iowa,  877. 

A  devise  by  a  testator  of  all  his  lands  to  his  execu- 
tors, with  power  and  direction  to  seU  them,  and  to 
divide  their  proceeds  equally  among  his  wife  and 
children,  does  not  put  the  widow  to  her  election; 
and  is  not  Inconsistent  with  her  right  of  dower. 
Konvalhika  v.  ScMegel,  supra. 

Where  testator  devises  no  real  estate  to  his  wife, 
but  makes  a  bequest  of  personalty,  voluntarily  and 
unconditional,  she  is  not  required  to  renounce  the 
provisions  of  the  will  or  make  an  election,  in  order 
to  be  endowed  of  his  real  estate.  Martien  v.*  Nor- 
rls,  8  West.  Rep.  620, 91  Mo.  406. 

Where  a  testator  bequeaths  all  his  property  ab- 
s61utely  to  his  widow,  she  need  not  file  her  election 
to  take  under  the  will,  in  order  so  to  take.  Bulfer 
V.  WiUlgrod,  71  Iowa,  620. 

Effect  of  her  aectUm. 

A  widow,  electing  to  take  the  provision  for  her  in 
a  will,  will  be  barred  of  dower,  unless  it  plainly  ap- 
pears she  should  have  such  pro>ision  in  addition  to 
her  dower.  Corry  v.  Lamb,  10  West.  Rep.  476,  46 
8L.R.A. 


Ohio  8t.  208;  Snook  v.  Snook,  10  Cent,  Bep.  4A  O 
N.  J.  Bq.  182. 

Where  a  widow  elected  to  take  the  prorlsioD 
made  for  her  by  law,  instead  of  that  made  in  the 
will,  the  portions  of  the  estate  to  which  she  would 
become  entitled  by  reason  of  her  election  wouU 
be  segregated  from  the  estate,  and  the  moome 
thereof  would  no  longer  be  paid  to  the  benefkdaries 
named  in  the  wilL    Ford  v.  Ford,  70  Wis.  19. 

By  her  acceptance  she  consents  that  the  rents  and 
profits  of  one  third  of  the  land,  which  would  hare 
been  hers  in  severalty,  should  become  a  part  of  tiM 
general  fund  for  the  purposes  named  in  the  will; 
and  the  rents  and  profits  cannot  be  reached  hj  a 
personal  judgment  against  her.  Anderson  v.  Crirt« 
12  West.  Rep.  641, 118  Ind.  66: 

Where  a  widow  elects  to  take  her  distzfbutire 
share  under  the  law,  instead  of  a  bequest  to  berfor 
life,  with  remainder  to  another,  the  latter  fe  en> 
titled  to  payment  immediately,  and  Is  not  pott- 
poned  to  the  time  of  her  death.  Capron  v.  Oapfoa 
(D.  C.)  n  Gent.  Rep.  48. 

That  a  widow  must  elect  between  the  legacy  he> 
queathed  to  her  and  dower  does  not  destroy  ber 
claim  for  an  account  for  the  income;  and  if  she 
elect  between  dower  and  a  provision  in  heu  there- 
of, or  a  child's  part  of  the  realty,  in  ignonmoe  of 
the  condition  of  the  estate,  she  is  not  bound  thers 
by,  unless  Buch»election  of  dower  would  ha^  the 
eflPect  of  prejudicing  or  disturbing  rights  acquired 
bona  fide  by  third  persons  in  consequence  tbereot 
Austell  V.  Swann,  74  Ga.  278. 

The  widow  is  entitled  to  retain  her  dower  and  an 
other  benefits  given  her  by  the  will,  unless  the  re» 
tcntion  of  her  dower  operates  to  defeat  some  other 
disposition  in  the  wilL  Vernon  v.  Vernon*  7  Jsm*. 
604.   _ 
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As  to  the  exception  that  the  "appraise  bill" 
was  not  competent  evidence  as  to  the  value  of 
the  different  parcels  of  land,  it  will  suffice  to 
call  attention  to  the  familiar  doctrine  that  a  de- 
cree will  not  be  reversed  if  it  can  be  sustained 
upon  any  ground  which  appears  in  the  record. 
GoUman  v.  Chester,  14  8.  0.  286;  Wetnges  v. 
Gash,  15  8.  C.  44. 

It  will  be  further  noticed  that  the  lands  de- 
vised to  the  children  of  John  W.  were  directed 
to  he  sold  '*at  such  time  and  in  such  manner 
as  my  executors  mav  think  will  be  for  the  best 
interest  of  my  children." 

It  was  clearly  the  intention  of  the  testator 
that  the  whole  lands  should  be  sold  for  the  best 
interest  of  the  children,  and  not  what  miffht  re- 
main after  one  third  by  metes  and  bounds  had 
been  assi^ed  to  the  widow  as  her  dower.  Be- 
sides, that  sale  was  directed  to  be  made  by  the 
executors,  of  whom  the  demandant  is  one. 
The  claim  of  dower  in  the  lands,  by  her,  would 
be  not  only  repugnant  to  the  intention  of  the 
testator,  but  luisolutely  inconsistent  with  her 
sworn  duty,  as  one  of  the  executors,  to  sell  the 
lands  at  such  time  as  would  be  "for  the  best 
interest  of  the  children." 

Substantially  the  same  may  be  said  as  to  the 
lands  devised  to  Mrs.  Robinson,  which,  at  her 
death,  the  executors  are  directed  to  sell,  and 
divide  the  proceeds  among  her  children.  Upon 
the  whole  we  concur  with  the  Probate  and 
Circuit  Judges,  that  the  allowance  of  dower  to 
the  demandant,  in  these  cases,  would  be  incon- 
sistent  with  the  provisions  of  the  will  and  mani- 
festly repugnant  to  the  intention  of  the  tes- 
tator. 

The  judgment  of  tbis  court  is  that  the  judg- 
ment of  the  Circuit  Court  in  both  the  cases  stated 
be  affirmed,  and  that  they  he  remanded  to  the 
Probate  Court  for  such  orders  as  may  be  nec- 
essary to  carry  out  the  conclusion  herein  an- 
nounced. 

W«  D.  Simpson,  Ch,J.:  I  concur. 

Hclver,  J,,  dissenting: 

Not  being  able  to  concur  in  the  conclusion 
reached  by  the  majority  of  the  court  in  these 
cases,  I  propose  to  state  as  briefly  as  practica- 
ble the  reasons  for  my  dissent: 

According  to  all  the  text  writers,  as  well  as 
the  cases  upon  the  subject,*  dower  is  a  highly 
favored  right,  which,  inchoate  during  covert- 
ure, becomes  a  vested  estate  in  the  wife  imme- 
diately upon  the  death  of  her  husband,  over 
which  he  has  no  more  control  than  he  has  over 
the  wife's  estate  of  inheritance,  or  any  other 
separate  estate  to  which  she  may  be  entitled; 
hence,  when  a  husband  undertakes  to  devise 
his  real  estate  it  must  be  presumed  Hiat  such  de- 
vise 18  made  subject  to  his  wife's  right  of  dow- 
er, as  it  would  be  absurd  to  presume  that  he 
intended  to  dispose  of  that  over  which  he  has 
no  control. 

But  while  these  principles  are  universally 
recognized,  the  la^  also  recognizes  the  power 
of  the  husband,  by  proper  provisions  for  that 
purpose  in  his  will,  to  put  his  wife  to  her  elec- 
tion whether  she  will  take  the  provision  made 
for  her  in  the  will  or  insist  upon  her  leg^  right 
of  dower;  and  if,  in  such  a  case,  she  elects  to 
take  the  provision  made  for  her  in  the  will,  she 
lows  her  right  of  dower,  not  by  any  act  of  her 
hatband,  but  only  by  reason  of  her  voluntary 
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surrender  of  such  right.  This  is  upon  the 
principle  that  the  provision  in  the  will  is  re- 
gardea  as  made  upon  the  condition  that  she 
will  surrender  her  right  of  dower,  and  she  is 
not  permitted  to  accept  the  provision  without 
complying  with  the  condition. 

It  18,  however,  well  settled  that  to  put  a  wife  to 
her  election  it  must  appear,  on  the  face  of  the 
will,  either  in  express  terms  or  by  necessary  im- 
plication that  the  testator  intended  to  annex  as  a 
condition  to  the  provision  made  for  the  wife 
that  she  should  surrender  her  ri^ht  of  dowdr. 

As  is  said  by  Lord  Redesdale  in  Birmingham 
V.  Kirwan,  2  8ch.  &  Lef.  452:  ''It  is,  how- 
ever, to  be  collected  from  all  the  authorities 
that,  as  the  right  to  dower  is,  in  itself,  a  clear 
legal  right,  an  intent  to  exclude  that  ri^ht  by 
voluntary  gift  must  be  demonstrated,  eiuier  by 
express  words,  or  by  clear  and  manifest  impli- 
cation. If  there  be  anything  ambiguous  or 
doubtful,  if  the  court  cannot  say  that  it  was 
clearly  the  intention  to  exclude,  then  the  aver- 
ment that  the  gift  was  made  in  lieu  of  dower 
cannot  be  supported:  and  to  make  a  case  of 
election,  that  is  necessary,  for  a  gift  is  to  be 
taken  as  pure  until  a  condition  appear.  This 
1  take  to  be  the  ground  of  all  the  decisions." 

So  in  Cordon  v.  Stevens,  2  Hill,  Ch.  46,  John- 
son, J.,  after  afflrmine  the  rule  thus  laid  down 
by  Tjord  Redesdale,  adds:  "And  this  implica- 
tion must  arise  from  some  provision  in  the  will 
inconsistent  with  the  assertion  of  the  claim." 

In  Cunningham  v.  Shannon,  4  Rich.  Eq. 
140,  DaT^gan,  Ch.,  in  his  circuit  decree,  which 
upon  this  point  was  affirmed  by  the  court  of 
appeals,  says  that  every  devise  which  a  testator 
makes  of  land,  upon  which  the  right  of  dower 
attaches,  "is  presumed  to  be  given  subject  to 
the  legal  estate  (of  dower)  unless  the  contrary 
appears  on  the  face  of  the  will,  in  express  words, 
or  by  the  strongest  kind  of  implication." 

To  the  same  effect  see  Adsit  v.  A  dMt,  2  Johns. 
Ch.  448,  where  Chancellor  Kent  reviews  the 
authorities.  See  also  the  dissenting  opinion  of 
Dargan,  Ch. ,  in  Bailey  v.  Boyee,  4  Strobh.  Eq. 
92,  which,  of  course,  is  not  referred  to  as  au- 
thority, but  simply  because  it  presents  a  more 
thorough  review  of  the  authorities  than  I  have 
been  able  to  And  in  any  other  case. 

Now  to  apply  these  well  settled,  and,  as  I 
understand  it,  undisputed  principles,  to  the 
case  under  consideration:  Inasmuch  as  it  is 
quite  certain  that  there  are  no  express  words 
in  the  will  indicating  the  testator's  intention 
that  the  provision  made  for  his  wife  should  be 
in  lieu  or  her  claim  of  dower,  the  real  inquiry 
is  whether  such  intention  must  neceswily 
be  implied  from  the  provisions  of  the  will,  read 
as  a  whole;  for  that  is  the  proper  mode  of  as- 
certaining the  intention  of  a  testator.  So  far 
as  I  have  been  able  to  discover,  the  cases  do 
not  furnish  us  with  any  general  rule  upon  this 
subject,  but  each  case  must  be  c;ovemed  by  the 
particular  provisions  of  the  will  which  is  un- 
der consideration. 

The  cases,  however,  on  the  one  hand,  do 
furnish  us  with  instances  in  which  certain  pro- 
visions have  been  held  insufficient  to  afford  a 
necessary  implication  of  an  intention  to  put  the 
wife  to  her  election;  while,  on  the  other  hand, 
there  are  cases  which  furnish  instances  in 
which  particular  i^visions  liave  been  held  to 
afford  such  a  necessary  implication. 
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As  illustratioDS  of  the  first  class  may  be  men- 
tioned the  case  of  OordoriY.  Stevens,  2  Hill,  Ch. 
46,  where  the  claim  of  dower  was  allowed  not- 
withstanding it  was  insisted,  in  one  of  the 
grounds  of  appeal,  that  the  allowance  of  such 
claim  would  defeat  the  equality  which  would 
otherwise  exist  between  the  provisions  made 
for  the  widow  and  the  children;  and  where  it 
was  held  that  a  devise  of  lands  to  trustees  to 
sell,  or  with  directions  to  the  executors  to  sell, 
would  not  defeat  the  claim  of  dower,  as  such  a 
devise  is  understood  to  pass  the  real  estate  sub- 
ject to  the  claim  of  dower. 

So  also  the  case  of  Adait  y.  Adsit,  supra,  as 
to  the  effect  of  a  devise  with  directions  to  the 
executors  to  sell,  where  CTianeeUor  Kent  uses) 
this  strong  language:  "All  the  cases,  however| 
irreconcilable  they  ma^  be  in  other  respects, 
agree  in  this,  that  a  devise  of  the  lands  to  trus- 
tees to  sell,  or  a  direction  to  the  executors  to 
sell,  is  understood  to  pass  the  estate  subject  to 
dower ;"  and  in  that  case  the  claim  of  dower  was 
allowed,  notwithstanding  such  a  devise,  as  well 
as  the  provision  made  for  the  wife  by  the  will. 

So,  too,  the  case  of  French  v.  Davies,  2  Ves.  Jr. 
572,  where  a  devise  to  the  wife  and  others  to 
sell  was  held  insufficient  to  put  the  wife  to  her 
election. 

As  illustrations  of  the  second  class  may  be 
mentioned  the  case  of  BcUleyy,  Boyce,  4  Strobh. 
£q.  84,  where  a  testator  gave  to  his  wife  and 
an  onlv  daughter  each  one  moiety  of  all  his 
estate  ooth  real  and  personal:  and  it  was  held 
that  the  claim  of  dower  should  be  r^ected  as 
inconsistent  with  the  provisions  of  the  will, 
and  conflicting  with  the  evident  intention  of  the 
testator  to  make  an  equal  partition  of  his  prop- 
erty. 

So  also  the  case  of  Hair  v.  Goldsmith,  22  S. 
C.  566,  where  a  testator  devised  four  tenths 
of  all  his  real  estate  to  his  wife  for  life,  with 
remainder  to  her  daughter,  three  tenths  to 
the  children  of  his  son,  and  the  remaining 
three  tenths  to  the  children  of  another  daugh- 
ter, and  it  was  held  that  this  provision  for  the 
wife  was  inconsistent  with  her  claim  of  dower. 

It  will  be  observed  that  in,  both  of  tl\e  ca^ 
last  cited  the  devises  were  of  undivided  frac- 
tional portions  of  testator's  real  estate,  and  not 
devises  of  separate  and  distinct  parcels  of  land; 
and  hence  the  land  devised  passed  to  the  dev- 
isees as  cotenants,  each  being  seised  per  my 
and  per  tout  of  the  entire  premises,  and  there- 
fore the  widow's  seizure  by  virtue  of  the  de- 
vise, extending  over  every  part  of  the  land, 
was  inconsistent  with  her  claim  of  dower.  It 
seems  to  me  that  it  is  upon  this  principle  alone 
that  these  two  cases  can  be  made  consistent 
with  the  numerous  authorities  cited  in  the  cases 
above  referred  to.  This  principle,  however, 
cannot  be  applied  in  the  present  case;  for  here 
the  devisees  do  not  take  as  cotenants,  but,  on 
the  contrary,  separate  and  distinct  tracts  of 
land  are  devised  to  each;  and  none  of  the  dev- 
isees have  any  intereat  or  share,  by  the  terms 
of  the  will,  in  the  tracts  devised  to  the  others. 

I  am  unable  to  discover  anything  in  the 
terms  of  this  will  which  necessarily  implies 
that  the  testator  intended  to  put  his  wife  to  her 
election.  Soch  an  intention  cannot  be  implied 
from  the  fact  that  the  devisees  take  as  coten- 
ants, for  such  is  not  the  fact.  It  cannot  be  im- 
plied from  the  directions  to  the  executors  to 
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sell,  as  is  seen  by  the  cases  of  Gordon  v.  Big- 
venSy  Adsit  v.  Adsit,  and  French  v.  Dama, 
above  referred  to.  It  certainly  cannot  be  im- 
plied from  the  fact  that  the  allowance  of  dower 
would  reduce  the  value  of  the  devises  to  the 
other  devisees,  for  that  happens  in  every  cue; 
and  I  think  the  assertion  may  be  safely  vent- 
ured that  not  a  single  case  can  be  found  b 
which  that  fact  has  been  regarded  as  sofflcient. 
but,  on  the  contrary,  such  an  idea  has  been  dis- 
tinctly repudiated  m  many  cases--  WhUden  t. 
Whildm,  Riley,  Ch.  Caa  208;  Braxton  v.  F¥» 
man,  6  Ricb.  L.  39 — in  fact  every  case  in  which 
dower  has  been  allowed,  in  addition  to  the  pro- 
vision of  the  will,  necessarily  repudiates  such 
an  idea. 

And  finally,  it  certainly  cannot  be  implied  in 
this  case  from  the  fact  that  to  allow  the  dower 
would  disturb  the  equality  provided  for  in  the 
will,  for  the  simple  reason  that  no  such  equal- 
ity is  there  provided  for. 

So  f ai'  as  I  can  discover  there  is  not  a  woid 
or  phrase  in  the  will  which  warrants  the  infer- 
ence that  the  testator  intended  to  make  an  equal 
division  amongst  his  wife  and  children,  or 
grandchildren.  He  simply  gives  to  her  certain 
specific  property,  and  certain  other  speciik 
property  to  his  children  and  grandchudreo, 
without  the  slightest  in<timation  as  to  what  he 
regarded  the  value  of  such  devises  or  hequefltt. 
Even  the  number  of  acres  of  the  several  tncto 
of  land  devised  to  the  several  beneficiaries  b 
not  equal,  and  there  is  nothing  whatever  to 
show  that  the  idea  of  equality  was  present  b 
tbe  testator's  mind  at  the  time  he  was  mak- 
ing his  primary  disxxMitions.  But  when  be 
comes  to  dispose  of  the  Yemainders,  after  the 
life  estates  created,  the  intention  of  equality 
was  not  only  entertained  but  plainly  expreased 
—showing  that  when  the  testator  intended 
equality  he  took  care  to  so  express  his  Intentkna. 

The  idea,  therefore,  that  the  testator  intend- 
ed to  make  the  provision  for  his  wife  equal  to 
those  made  for  the  other  objects  of  his  bounty 
most  certainly  cannot  be  derived  from  the 
terms  of  the  will;  and  if  it  have  any  foundatioo 
9t  all  it  miist  rest  upon  extraneous  evideace. 
Assuming  for  the  purposes  of  this  case  only 
that  such  evidence  would  be  competent,  let  us 
inquire  into  the  nature  of  the  evidence  adduced. 
So  far  as  the  record  submitted  to  us  shows, 
the  only  evidence  submitted  on  this  point  waa 
what  is  called  in  the  decree  of  the  Judge  of 
Probate,  'Hhe  appraise  bill  of  testatoi^s  estate," 
in  which  th^  value  of  the  two  tracts  of  land 
devised  to  the  wife  during  life  or  widowhood 
is  set  down  at  $1,422;  the  value  of  the  three 
tracts  to  Mrs.  Robinson  at  $1,888;  the  value 
of  the  tract  to  children  of  John  at  $1,845. 

By  what  authority  these  appraisers  under 
took  to  put  a  valuation  upon  tiie  real  estate  of 
the  testator  it  is  difilcult  to  perceive.  The  wOl 
did  not  direct  any  such  valuation:  and  theb 
authority,  under  the  statute,  was  confined  to 
an  appraisement  of  the  personal  estate.  Their 
act,  thefefok-e,  in  making  this  valuation  of  the 
real  estate  was  clearly  unofiidal,  and  must  be 
regarded  as  simply  the  estimate  of  private  in- 
dividuals; and  as  such  ''the  ai)prai8e  bUl**  waa 
deary  incompetent  evidence  in  this  case  for 
any  purpose. 

It  seems  to  me,  therefore,  that  upon  thii 
ground,  even  if  there  were  no  other,  r 
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meDt  below  should  be  reversed.  It  is  said, 
however,  that  the  Judge  of  Probate  does  not 
appear  to  have  rested  his  decision  upon  this 
evidence;  and  hence.  I  suppose,  even  if  the  evi- 
dence was  incompetent  it  was  immaterial  and 
did  not  affect  the  result. 

With  all  deference,  it  seems  to  me  this  is  a 
mistake.  The  decree  of  the  Judge  of  Probate 
is  set  out  in  the  "  case,"  and  in  that  decree  he 
sajs  this  ''appraise  bill  was  in  evidence,  and, 
upon  the  valuations  of  the  several  tracts  therein 
found,  he  proceeds  to  make  a  calculation  for 
the  purpose  of  showing  that  to  allow  the  widow 
dower,  in  addition  to  the  provision  made  for 
her  in  the  will,  would  give  her  gr^t  advantages 
over  the  other  devisees.  What  influence  this 
majT  have  had  in  inducing  the  conclusion  to 
which  the  Judge  of  Probate  arrived  I  shall  not 
undertake  to  conjecture.  I  find  it  in  his  de- 
cree apparently  as  one  of  the  reasons  for  his 
conclusion,  and  feel  bound  so  to  regard  it 
What  view  the  Circuit  Judge  took  of  this  mat- 
tor  does  not  appear,  as  he  simply  affirmed  the 
decree  of  the  Judge  of  Probate,  in  a  short  order 
without  alluding  to  this  question— basing  his 
conclusion  upon  the  case  of  Hairr,  Oddimith, 
9ujpra. 

£ut  even  if  this  testimony  should  be  regarded 
as  competent,  it  seems  to  me  that,  so  far  from 
showing  that  the  testator  intended  equality 
amongst  the  objects  of  his  bounty,  it  shows  ex- 
actly the  reverse.  What  was  the  value  of  the 
testator's  personal  estate  does  not  appear,  nor 
is  the  value  of  the  personaltv  bequeathcni  to 
the  widow  shown  by  any  evidence  whatever. 


The  Judge  of  Probate  says  in  his  decree: 
*'As  to  the  personal  property,  although  there 
is  no  valuation  placed  upon  it,  yet  it  is  appar- 
ently true  that  the  bequest  to  petitioner  is 
worth  more  than  the  share  she  would  have  re- 
ceived provided  testator  had  died  intestate,  his 
debts  being  first  paid." 

If  there  was  no  valuation  placed  upon  the 
personal  property  it  is  difficult  to  conceive  how 
It  could  appear  that  the  bequest  to  the  widow 
was  of  greater  value  than  her  share  would  have 
been  if  her  husband  had  died  intestate,  espe- 
cially as  the  record  furnishes  no  intimation  even 
as  to  the  amount  of  testator's  debts.  But  waiv- 
ing this  and  takin§^  the  valuation  of  the  real 
estate  as  set  down  in  the  '^appraise  bill,"  there 
is  no  equality  either  in  the  number  of  acres  or 
in  their  value.  But  when,  in  addition  to  this, 
it  is  seen  that,  by  the  terms  of  the  will,  the  tract 
of  land  devised  to  the  widow  are  only  given 
to  her  during  widowhood,  and  that  she  acquires 
by  such  devise  an  absolute  estate  in  only  one 
third  thereof,  or  about  one  ninth  of  the  entire 
value  of  the  real  estate,  it  would  seem  to  be 
conclusive  that  the  idea  of  equality  was  not 
in  the  mind  of  the  testator. 

It  seems  to  me,  therefore,  that  in  no  view  of 
the  case  can  the  petitioner  be  deprived  of  her 
right  of  dower  by  the  provision  made  for  her 
in  the  will;  and  that  the  result  of  this  decision, 
from  which  I  have  ventured,  with  great  def- 
erence, to  dissent,  will  be  to  establish  the  rule 
that  whenever  a  husband,  by  his  will,  makes 
provision  for  his  wife,  this,  if  accepted,  will 
exclude  her  right  of  dower. 
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John  W.  WYMAN  et  al. 
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'  The  praetiee  of  state  eonrts  per- 
aslttliiar  Jniisdietional  qoestioiui  to  be 
ratsedT  under  a  g^eneral  denial  oannot 
prBTBJl  In  a  federal  court  sitting  in  such  State  so 
as  to  permit  evidence  upon  the  subject  of  the 
cltlieDahlp  of  the  parties,  denying  the  averments 
of  the  complaint^  to  be  given  undo*  such  a  plea. 


Such  a  Jurlsdiotkinal  question  must  be  raised  by 
a  special  plea  to  the  Jurisdiction. 

2.  Althougii  no  special  ptoit  to  the  juris- 
diction is  niade»  if  a  'Circuit  Court  of  the 
United  States  can  see  by  the  proof  that  there  is  a 
question  as  to  the  oitiaenship  of  the  parties,  it 
must  direct  an  issue  to  be  made  by  the  pleadings 
for  the  determination  of  that  question;  and  If  the 
court  has  no  Jurisdiction  the  suit  must  be  dla- 
missed. 

8.  A  deflBndant  in  a  federal  oonrt  most 
be  allowed,  even  after  the  trial  has 
commenced,  to  amend  his  pleadings 


NOTS.— X^intte(lpartn0rB74i]>;  liabQitty  of  special  part' 
fiers. 

The  general  doctrine  established  under  the  *'  lim- 
ited partnership"  laws  existing  In  many  of  the 
States  (which  allow  an  Indlyidual  to  contribute  a 
opedflc  sum  to  the  capital  of  the  firm,  and  to  limit 
his  liability  for  losses  to  that  amount,  by  comply- 
ing with  certain  requirements  as  to  flling  articles 
and  oeiMflcate  of  payment,  publishing  notice, 'etc.) 
is  that^  unless  the  directions  of  the  statute  are 
completely  obeyed,  the  special  partnership  author- 
ised is  not  created,  but  the  contracts  of  the  firm 
bind  the  intending  special  partner  as  a  general  one. 
Bexnent  v.  Fhlla.  Impact  Brick  Mach.  Co.  18  Phlla. 
4M;  Re  Merrill,  12  Blatchf .  221,  18  Nat  fiankr.  Beg. 
fil;  Re  Terry,  5  Biss.  110;  Pierce  v.  Bryant,  5  Allen, 
m;  ArgaU  ▼.  Smith,  8  Denio,  486;  6  Hill,  479;  Beers 
V.  Reynolds,  11 N.  T.  97;  Haviland  v.  Chace,  80  Barb. 
288;  Andrews  v.  Sohott,  10  Pa.  47;  Richardson  v. 
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Hogg,  38  Pa.  158;  Van  Riper  v.  Poppenhausen,  48 
N.  T.  68;  Yandike  v.  Rosskam,  07  Pa.  880;  Levy  v. 
Lock,  5  Daly,  46,  47  How.  Pr.  804;  Van  Ingen  v. 
Whitman,  82  N.  Y.  513;  Durant  v.  Abendroth.  9 
Jones  ft  a  58. 00  N.  Y.  14S;  Pflrmann  v.  Henkel,  1  IlL 
App.  146. 

A  certificate  filed  with  intent  to  create  a  limited 
partnership,  which  states  that  the  intended  special 
partner  has  contributed  a  certain  .sum4n-oaBh  and 
a  certain  value  in  goods,  is  6iUBcient;  and  the  par- 
ties are  liable  as  general  partners.  Re  Merrill,  12 
Blatchf.  221, 18  Nat.  Bankr.  Reg.  91. 

The  affidavit  to  accompany  the  certificate  need 
not  follow  the  exact  words  of  the  statute;  tf  It 
avers  the  facts  required  by  the  law  it  is  sufAcient, 
and  it  may  be  explained  by  reference  to  the  certifi- 
cate. Johnson  v.  McDonald,  2  Abb.  Pr.  200;  Pears 
y.  Barnes  (Pa.)  1  Cent.  Rep.  670. 

Upon  this  general  subject  of  limited  partnerships 
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for  the  purpose  of  raislner  a  question  as  to  the 
jurisdiction  of  the  court. 

4.  When  a  question  of  the  proof  arises  in  a 

Circuit  Court  of  the  United  states  as  to  whether 
the  organization  and  alleged  incorporation  of  the 
plaintiff  as  a  corporation  or  limited  partnership 
is  suificient  to  give  jurisdiction  on  the  ground  of 
citizenship,  and  the  facts  are  not  disputed,  on  a 
general  traverse  of  such  organization  and  incor- 
poration it  is  not  necessary  to  abandon  the  trial 
until  after  a  separate  trial  as  to  the  jurisdictional 
question;  hut  the  jury  may  be  directed  to  find  a 
special  verdict  setting  out  the  facts  relating  to 
the  Jurisdictional  question,  although  a  better 
practice  would  be  for  defendant  to  raise  the 
question  by  special  traverse,  setting  out  the  facts 
on  a  demurrer  to  which  the  precise  question 
would  be  presented. 

5.  A  complaint  hy  a  limited  partnership 
attempting  to  sue  m  a  federal  court  as  a  corpora- 
tion may  be  amended  by  substituting  the  indi- 
viduals who  compose  it  as  plaintiffs,  where  their 
citizenship  will  sustain  the  jurisdiction  of  the 
court. 

6.  A  limited  partnership  under  the  laws  of 
Pennsylvania,  although  entitled  to  sue  as  an  indi- 
vidual, is  not  entitled  to  maintain  a  suit  as ''  a  citi- 
zen "  in  a  f  edecal  court  against  citizens  of  other 
States. 

(April  —  1889.) 

REPLEVIN  to  recover  possessioD  of  certain 
property  taken  Id  attachment  proceedings. 

On  plea  to  the  jurisdiction  and  motion  to 
amend  declaration.    Motion  granted. 

One  W.  R.  Field  entered  into  a  contract 
with  the  Imperial  Refining  Company  (Limited) 
to  furnish  certain  staves.  The  staves  were  to 
be  piled  u|)on  ground  near  Field's  mills,  and 
it  was  provided  that  such  piling  should  consti- 
tute a  delivery.  In  January.  1887,  Field  had, 
in  accordance  with  the  contract,  piled  a  large 
number  of  staves  as  therein  provided.  The 
company  also  ha4l  a  chattel  mortgage  on  Field's 
mills  and  machinery.  On  January  7  defend- 
ant Wyman,  as  Sheriff  of  Columbiana  County, 
levied  attachments  upon  the  staves  and  the 
property  covered  by  the  chattel  mortgages,  at 
the  suit  of  the  First  National  Bank  of  New 
Lisbon  against  Field.  The  other  defendants 
are  constables  levying  like  attachments.  The 
company  brought  this  action  to  recover  the 
property,  suing  as  a  corporation  organized  and 
existing  under  the  laws  of  Pennsylvania.    All 


I  the  defendants  are  citizens  of  the  State  of 
1  Ohio. 

Messrs,  Henderson,  Kline  &  ToUe«  and 
S.  N.  Keith  for  plaintiff. 

Messrs.  Russell  A  Riee  and  John  W. 
McVicker  for  defendants. 

Hammond,  «/l,  delivered  the  foUowlDg 
opinion: 

The  plaintiff's  declaration  or  petition  avers 
that  it  is  an  incorporation  duly  organized  on- 
der  and  by  virtue  of  the  laws  of  the  State  of 
Pennsvlvania,  and  that  the  defendants  are  citi- 
zens of  the  State  of  Ohio.  The  answer  admits 
that  the  defendants  are  citizens  of  Ohio,  but 
otherwise  '*denie8  each  and  every  allegation 
and  averment  of  the  said  petition  not  above 
flpecifically  admitted." 

It  is  conceded  that  under  the  practice  hi 
Ohio  this  general  denial  puts  in  issue  the  aver- 
ments of  the  petition  as  to  the  incorporation, 
and  jonder  it  the  defendant  has  offered  proof 
subject  to  the  exception  of  the  plaintiff  which 
has  been  reserved,  tending  to  show  that  the 
plaintiff  is  not  an  incorporation  at  all  under 
any  law  of  Pennsylvania,  but  only  a  limited 
partnership,  which  is  composed  of  persons  an- 
known,  who  bold  some  three  thousand  certifi- 
cates of  shares  of  interest  in  the  capital  of  the 
concern;  wherefore  it  is  contended  that  the 
court  has  no  jurisdiction,  it  not  being  shown 
that  the  averment  of  the  plaintiff  in  that  behalf 
is  true. 

The  plaintiff  was  organized  under  the  Penn-* 
sylvania  Acts  of  1874,  entitled  in  Brightl^'s  Di- ' 
gest  of  Purdon's  Laws  of  Pennsylvania  for 
1878-1878,  p.  1891,  ''Limited  Partnerships," 
which  do  indeed  provide  for  an  apptarently  dif- 
ferent character  of  organized  associations  than 
those  "  corporations  '*  provided  for  by  another 
chapter  of  the  same  laws,  iound  under  this  lat- 
ter titie  in  the  same  Digest  at  page  1889. 

Yet  the  plaintiff  claims  that  whatever  dis- 
tinctions there  may  be  between  the  two  dasBOs 
bf  organizations,  the  laws  under  which  it  is  or- 
ganic give  it  a  suable  capacity  and  all  other 
essential  attributes  to  create  a  "corporation"  to 
all  intents  and  purposes  within  the  purview  of 
the  laws  of  the  United  States  r^golatinR  the 
jurisdiction  of  its  courts  over  corporations; 
and  the  learned  counsel  cite,  the  case  of  Liwr- 
pool  Insurance  Company  v.  Massaehvseits,  77 
U.  S.  10  Wall.  566  [19  L.  ed.  1029]  which  was 


of  this  class,  see  Freedley,  Llm.  Partn.  Law,  1888; 
Lindley,  Partn.  4th  ed.  Bng.  1878. 

Partners;  removai  of  cause  to  federal  court. 

Where  ixartners  are  sued  and  one  only  is  a  citizen 
of  another  State,  he  cannot  remove  the  cause  to 
the  federal  courts;  for  if  liable  at  all  the  partners 
are  Jointly  liable.  Stone  v.  8.  C.  117  U.  8. 480  (29  L. 
ed.  902);  Blum  v.  Thomas,  60  Tex.  158;  2  Bates,  Partn. 
p.  1052. 

If,  however,  the  nonresidents  are  the  only  de- 
fendants served,  they  have  the  right  of  removal 
Davis  V.  Cook,  9  Nev.  184. 

If  the  action  in  the  state  courts  is  in  the  firm 
name,  under  a  statute,  this  is  not  so  in  the  federal 
courts;  and  the  application  for  removal  must  state 
the  name  and  citizenship  of  each  member.  Adams 
V.May, 27 Fed.  Rep. 907. 

An  action  against  partners  for  money  paid  to 
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them  as  such  is  not  removable,  unless  all  the  par- 
ties on  one  side  of  the  controversy  unite  In  tbe 
petition  for  removal.   Stone  v.  8.  C.  supra. 

A  slate  court  is  not  bound  to  surrender  its  JoiiB- 
diction  of  a  suit  on  a  petition  for  removal  aatD  a 
case  has  been  made,  which  on  its  face  shows  that 
the  petitioner  has  a  right  to  the  transfer.  *  Tulee  t. 
Vose,  99  U.  8. 646  (25  L.  ed.  850);  Removal  OaBes,]l» 
U.  8. 474 125  L.  ed.  OOOi;  Stone  v.  S.  a  supra. 

There  is  no  statute  which  authorises  the  remova 
of  a  suit  between  a  State  and  dtizeos  on  the  groimd 
of  citizenship;  for  a  State  cannot,  in  the  nature  of 
things,  be  a  citizen  of  any  State.  Ames  v.  Kan.  Ill 
U.  8.  449  (28  L.  ed.  482). 

The  suit  is  not  removable  unless  all  the  partieB 
on  one  side  of  the  controversy  unite  in  the  peti- 
tion. Removal  Oases,  supra;  Blake  v.  MoKim,  VH 
U.  8. 886  (26  L.  ed.  568);  Hyde  v.  Ruble,  104  U.  &  «» 
(S6  L.  ed.  824). 
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not,  however,  one  inyolving  the  jurisdiction  of 
the  federal  ooarts  in  its  relation  to  corporations 
as  "citizens"  of  the  States,  and  does  not  decide 
the  point  sought  to  be  raised  here,  unless  it 
may  be  inferentially;  and  it  will  be  found,  I 
think,  that  it  is  not  safe  always  to  infer  very 
much,  however  naturally,  from  such  decisions 
upon  a  question  -like  that  suggested  here,  par- 
ticularly in  view  of  the  dissenting  opinion  in 
that  case. 

However,  we  are  not  at  this  moment  called 
upon  to  decide  that  question,  if  it  shall  arise  at 
all  in  this  case.  The  objection  of  the  plaintiif 
to  the  testimony  is  that  it  is  incompetent  and 
irrelevant  to  the  issue  made  by  the  pleadings, 
because,  it  is  urged,  a  general  denial  cannot  in 
the  federal  courts  raise  this  jurisdictional  ques- 
tion, since  a  plea  to  the  ments  waives  the  mat- 
ter of  jurisdiction,  if  proper  averments  appear 
of  record  to  confer  it,  which  can  only  be  chal- 
lenged  by  a  special  plea  in  that  behalf. 

Such  was  undoubtedly  the  law  prior  to  the 
Practice  Conformitv  Act  of  1872  and  the  Judi- 
ciaiy  Act  of  1875  (Rev.  Stat.  §  ?14,  18  Stat,  at 
L  472,  §  5)  and  is  still  the  law,  notwithstand- 
ing those  Acts,  in  my  opinion.  And  there 
is  a  good  reason  for  it,  found  in  the  fact  that 
in  a  certain  but  very  particular  and  some- 
what peculiar  sense  the  federal  courts  are  tri- 
bunals of  limited  jurisdiction,  and  the  rule  that 
thelurisdiction  of  all  courts  of  limited  powers, 
in  that  general  sense  which  is  not  at  all  ap- 
plicable to  the  federal  courts,  has  been  ap- 
plied to  them  nevertheless,  and  their  jurisdic- 
tion must  appear  upon  the  technical  record;  so 
that  if  we  permit  a  mere  general  denial  to  put 
in  issue  these  special  averments  of  jurisdiction 
along  with  all  other  averments,  we  should  have 
the  jurisdictional  facts  tried  and  settled  with- 
out any  minute  made  of  the  issues  upon  this 
techniad  record,  and  there  would  be  no  show- 
ing whether  the  suit  failed  for  want  of  juris- 
diction in  this  limited  tribunal,  or  upon  other 
grounds  of  a  more  formidable  efifect  when 
passed  into  the  general  judgment. 

Therefore,  if  for  no  other  reason,*  if  the  state 
courts  which  are  not  trout>led  with  this  limited 
quality  in  their  Jurisdiction  have  prescribed  for 
them  a  different  practice  on  this  subject,  the 
federal  courts  cannot,  in  the  nature  of  the  mat- 
ter, adopt  that  practice;  and  it  will  be  observed 
that  the  Act  of  1872  only  requires  us  to  conform 
to  the  state  practice  ''as  near  as  may  be"— 
which  saving  clause  was  inserted  in  the  Act  for 
the  very  purpose  of  not  embarrassing  the  courts 
of  the  United  States  with  incongruous  rules  of 
state  practice  such  as  that  relied  on  here  would 
be. 

Besides  this,  I  And  the  decisions  of  the  Su- 
preme Court  of  the  United  States  as  uniform  on 
this  point  since  the  Practice  Conformity  Act  of 
1872  as  before,  though  I  find  in  them  no  men- 
tion of  that  Act  in  its  relation  to  this  matter. 

DeWolfy.  Rdbaud,  26  U.  S.  1  Pet.  476,  498 
[7  L.  ed.  227];  Society  for  the  Propagation  of 
the  Oond  v.  PawUt,  20  U.  S.  4  Pet.  480,  501 

SL.  €d.  927];  Eoan»y.  Qee,  86  U.  S.  11  Pet.  80, 
[9  L.  ed.  689];  Smith  y,  Kernochen,  48  U.  S. 
7  How.  198,  216  [13  L.  ed.  666];  Shappard  v. 
Gravei,  55  U.  8.  14  How.  505,  612  [14  L.  ed. 
518,  521];  Jones  v.  Leaave,  59  U.  S.  18  How. 
76,81J[15  L.  ed.  268.  264];  Bred  Scott  v.  Sand- 
ford,  9i>  U.  8.  19  How.  898,  400-408,  468.  472- 
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475.  518,  582,  567-571  [15  L.  ed.  691,  699,  722, 
72^-730,  747,  753.  768-770]  -where  this  rule  of 
federal  pleading  is  fully  and  thoroughly  dis- 
cussed upon  reason  and  authority;  J^neer  v. 
LapOey,  61  U.  S.  20  How.  264  [15  L.  ed.  9021; 
Phila.  W.  db  B.  R.  Co.  v.  QuigUy.  62  U.  S.  21 
How.  202  [16  L.  ed.  73];  DeSohry  v.  NichoUon, 
70  U.  S.  8  Wall.  420,  428  [18  L.  ed.  283.  264]; 
U.  S.  V.  Home  Ins.  Co.  89  U.  8.  22  Wall.  99, 
100  [22  L.  ed.  816,  817];  Pullman  v.  Upton,  96 
U.  S.  328,  829  [24  L.  ed.  818,  819];  Southern 
Exp.  Co.  V.  W^sttm  N.  C.  R.  Co.  99  U.  S.  191, 
198  [25  L.  ed.  319,  820];  WiUiams^r.  Nottawa 
Twp.  104  U.  S.  209  [26  L.  ed.  719];  Farming- 
ton  V.  PiUsbury,  114"U.  S.  138, 148  [29  L.  ed. 
114,  116];  Hartog  v.  Memory,  116  U.  8.  588  [29 
L.  ed.  725]. 

As  to  the  Act  of  1875,  section  5,  supra,  one 
would  suppose  after  the  decisions  in  Williatns 
V.  Nottawa  Twp.  and  Farmington  v.  Pillsbury, 
supra,  that  this  rule  of  pleading  had  been  de- 
signedly changed  so  that  the  court  should,  as  the 
Act  seems  to  direct,  dismiss  a  case  whenever 
and  however  the  want  of  jurisdiction  appears; 
and  the  latter  of  the  above  cases  specincally 
qays  that  "The  old  rule  established  by  the  de- 
cisions, which  required  all  objections  to  the 
citizenship  of  the  parties,  unless  shown  on  the 
face  of  the  record,  to  betaken  by  plea  in  abate- 
ment before  pleading  to  the  merits,  was 
changed,  and  the  courts  were  given  full  author- 
ity to  protect  themselves  against  the  false  pre- 
tenses of  apparent  parties  ...  It  was  intend- 
ed to  promote  the  ends  of  justice,  and  is  equiv- 
alent to  an  express  enactment  by  Congress 
that  the  circuit  courts  shall  not  have  jur&iic- 
tion  of  suits  which  do  not  really  and  substan- 
tially involve  a  dispute  or  controversy  of  which 
they  have  cognizance,  nor  of  suits  in  which  the 
parties  have  been  improperly  or  collusively 
made  or  joined  for  the  purpose  of  creating  & 
case  coguizable  undeyp  the  Act." 

And  the  other  case  quite  as  emphatically  de- 
clares that  "In  extending  a  long  way  the  juris- 
diction of  the  courts  of  the  United  States,  Con- 
gress was  specially  careful  to  ^ard  against  col- 
lusive transfers  to  make  parties,  and  imposed 
the  duty  on  the  court,  on  its  own  motion,  with- 
out waiting  for  the  parties  to  stop  all  further 
proceedings  and  dismiss  the  suit  the  moment 
anything  of  the  kind  appeared." 

Now,  it  will  be  noticed  that  the  fifth  section 
of  the  Act  of  1875  makes  no  distinction,  in 
this  careful  guardianship  of  the  jurisdiction, 
between  those  suits  which  "do  not  really  and 
substantially  involve  a  dispute  or  controversy 
properly  within  the  jurisdiction  of  said  circuit 
court"  and  those  in  which  "the  parties  to  said 
suits  have  been  improperly  or  collusively  made 
or  joined,  either  as  plaintiffs  or  defendants;" 
ana  commands  the  courts  in  either  class  to  re- 
ject the  jurisdiction  in  precisely  the  same  terms. 

And  so,  on  the  authority  of  the  Act  as  inter- 
preted in  the  two  cases  lust  mentioned,  which 
involved  the  turpitude  of  collusive  assignments, 
the  circuit  court,  in  Hartog  v.  Memory,  28  Fed. 
Rep.  835,  in  a  case  which  involved  no  turpitude 
but  was  a  mistake  made  "in  good  faith,  as  to 
the  citizenship  of  the  defendant,  supposed  that 
the  rule  of  pleading  as  to  the  jurisdiction  had 
been  changed  by  the  Act  of  1875,  and  that  it 
imposed  the  duty  on  the  court,  "withput  wait- 
ing for  the  parties,"  and  "on  its  own  motion  " 
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of  dismissing  the  case  if  the  facts  developed  a 
want  of  jurisdiction,  as  was  said  in  the  extracts 
already  made  from  the  decisions  of  the  su- 
preme court;  and  it  so  ruled.  But  it  seems 
that  this  was  error,  and  the  ruling  was  re 
versed.  Hartog  v.  Memory,  116  U.  S.  588  [29 
L.  ed.  725). 

From  this  latest  case,  as  far  as  the  court  is 
advised,  and  from  Barry  v.  Edmunds,  116  U. 
8.  550  [29  L.  ed.  729],  which  also  considered 
and  construed  this  section  of  the  Act  of  1875, 
it  now  seems  that  "the  old  rule  'estahlished  by 
the  decisions"  has  not  been  changed  but  is  still 
established,  notwithstanding  the  Act;  and  a 
new  rule  has  been  superadded,  which  is  that 
the  court  mav  of  its  own  motion  institute  an 
inquiry  "either  by  having  the  proper  issue 
loined  and  tried,  or  by  some  other  appropriate 
form  of  proceeding"  as  to  jurisdiction,  and  act 
accordingly. 

The  statute  says  that  the  court  shall  dismiss 
the  suit  when  it  shall  appear  to  the  satisfaction 
of  the  court  that  the  jurisdiction  does  not  exist; 
and  of  course  if  this  be  mandatory  it  is  the 
duty  of  the  court  always  to  institute  the  in- 
quiry above  mentioned.*  Nevertheless  by  this 
latest  decision  it  cannot  do  this  without  direct- 
ing a  proper  issue  to  be  made,  which  is  still  a 
plea  in  abatement  to  the  jurisdiction  as  before, 
unless  there  be  some  other  "appropriate  form 
of  proceeding'  available — and  I  take  it  there 
is  none  other  in  actions  at  law. 

The  result  is  that  the  defense  set  up  here  can- 
not be  made  under  the  general  Issue,  as  it  may 
have  been  done  under  the  state  practice  in  Ohio, 
but  should  have  been  raised  by  a  plea  in  abate- 
ment, either  generally  or  specially  traversing 
the  capacity  of  the  plaintiff  to  sue,  as  was  so 
learnedly  pointed  out  by  Mr.  Justice  Curtis  in 
the  Dred  Seott  Case,  supra;  and  it  is  worthy 
of  remark  that  this  case,  in  the  matter  of  plead- 
ing as  here  considered,  prtsents  a  very  striking 
analogy  to  that  case  as  analyzed  by  Mr.  Justice 
Curtis. 

In  that  case  the  question  was  whether  Dred 
Scott,  a  nalur<^  person,  was  a  "citizen,"  he 
being  of  African  descent;  and  here  it  is  wheth 
er  the  plaintiff  is  h  corporation  and  therefore 
pro  hae  a  "citizen,"  it  having  been  organized  as 
a  limited  partnership. 

If  the  suit  were  in  the  state  court  of  Ohio  and 
no  question  of  the  jurisdiction  of  a  tribunal  of 
limited  powers  were  involved,  but  only  the 
simple  question  of  whether  the  plaintiff  be  a 
corporation,  that  issue,  as  I  understand  it  to  be 
conceded,  might  be  made  under  the  general 
denial;  and  no  special  plea  of  nul  tiel  corpora- 
tion, as  it  is  called,  would  be  required.  But 
here  again  these  federal  decisions,  and  many 
others  that  might  be  cited,  all  show  that  the 
federal  practice,  like  that  in  many  other  of  the 
States  than  Ohio,  requires  that  special  plea. 
If  it  were  not  for  this  fact  it  might  be  doubt- 
ful, and  it  may  be  that  it  is  doubtful  notwith- 
standing that  fact,  whether  this  case  falls  within 
the  rulings  of  Williams  v.  Nottau>a  Twp.  and 
Farmington  v.  PiUsbury,  supra,  in  neither  of 
which  was  there  any  plea  in  abatement  to  the 
jurisdiction — and  yet  the  evidence  that  over- 
threw the  jurisdiction  was  held  pertinent  un- 
der the  issues  that  were  made  upon  the  merits; 
or,  within  the  case  of  Hartog  v.  Memory,  supra, 
where  the  plea  in  abatement  was  required. 
8  L.  R  A. 


But  my  best  judgment  is  that  it  faUs  witfaii 
the  latter  case  and  must  be  controUed  by  it. 
iind  that  the  evidence  which  relates  to  the  in- 
corporation of  the  plaintiff  should  he  held  to 
be  incompetent  and  irrelevant,  as  the  plead- 
ings now  stand. 

But  I  am  certainly  of  the  opinion  that  the 
court  should  of  its  own  motion  obey  the  im- 
perative command  of  the  Act  of  1875  and  per- 
form the  duty  imposed  upon  it  by  the  Act  and 
the  decisions  under  it,  by  directing  an  issue  to 
be  made  to  test  the  question  of  jurisdiction,  and 
should,  for  that  reason,  and  because  the  fed- 
eral Statute  of  Jeofails  is  the  most  liberal  as  to 
amendments  of  pleadings  of  all  kinds  and  at 
all  stages  of  the  case,  allow  the  defendants' ap- 
plication to  amend  their  pleadings,  and  it  wm 
begranted. 

But  here  we  are  again  confronted  with  the 
difficulty  that  these  decisions  establish  berood 
peradventure  that  this  special  plea  to  the  Jim 
diction  cannot  be  jointly  pleaded  with  other 
issues  to  the  merits,  the  latter  overruling  and 
waiving  the  former,  and  this  amended  plea 
should  be  therefore  tried  and  disposed  of  sep- 
arately; but,  exercising  the  plenary  powers 
of  the  court  over  this  subject  under  the  Act  of 
1875,  I  think  it  is  competent  for  us  to  avoid 
the  abortion  that  must  result  from  withdrtwiog 
the  pleas  to  the  merits  and  discarding  all  the 
proof  that  pertains  to  them,  and  fordng  ns 
into  two  trials,  by  directing  this  jury  to  find  a 
special  verdict  setting  out  the  facts,  none  of 
which  are  disputed,  relating  to  the  organisa- 
tion and  alleg^  incorporation  of  the  plamttif, 
and  on  this  special  finding  the  court  can  direct 
judgment,  and  dismiss  the  suit  if  it  shall  torn 
out  that  the  plaintiff  is  not  an  inoorporatioD 
under  the  laws  of  Pennsylvania,  as  it  seta  itself 
up  to  be  by  the  declaration  or  petition;  and  it 
will  be  so  ordered. 

But  I  suffgest  to  counsel  for  the  defendaDt 
that  while  it  is  true  that  he  may  by  a  general 
traverse,  such  as  he  has  drawn  for  his  amend- 
ment, make  the  issue  of  the  jurisdiction,  it 
would  be  better  to  follow  Mr.  Justice  Curtis 
suggestion  in  the  Dred  8eoU  Case,  and  raise  it 
by  a  special  traverse  setting  out  the  facts  in 

Sroof  as  to  the  plaintiff's  organization;  and  a 
emurrer  to  that  would  present  the  precise 
question  that  would  be  presented  by  the  special 
findings  of  the  jury.  But  he  can  take  bb 
choice  of  procedure,  as  he  is  clearly  entitled  to 
plead  in  his  own  way. 

But  now  comes  the  plaintiff  and  asks  to 
amend  its  declaration*,  if  the  judgment  of  Uie 
court  upon  the  demurrer  or  upon  the  special 
findings  shall  be  that  it  is  not  a  corporati(»  of 
Pennsylvania  and  is  not  entitled  to  sue  as  "a 
citizen"  of  that  State,  by  suinf  in  the  names  of 
the  persons  who  constitute  the  oraanixatioD, 
some  half  dozen  citizens  of  New  Yorit,  New 
Jersey  and  Pennsylvania,  as  the  proof  shows 
them  to  be,  and  under  the  firm  name  and  st^ 
of  the  organization,  after  the  .-us^al  manoer  of 
partners  brining  suits.  Surely  they  wouW  be 
entitled  to  this  amendment,  and  it  would  rid 
us  of  all  further  trouble  as  to  the  jurisdictioB. 
The  court  is,  therefore,  willing  to  rule  f^ 
forma — and  I  say  that  because  while  I  believt 
it  to  be  the  correct  ruling  I  have  not  had  tins 
or  opportunity  to  give  that  critical  study  to  the 
point  which  its  importance  deserves — that  the 
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l>laintiff  on  the  facts  shown  is  not  a  corpora- 
tion of  Pennsylvania,  and  therefore  is  not  en- 
titled to  sae  as  such  in  respect  to  the  rule  of 
the  federal  courts  governinf^  their  Jurisdiction 
of  controversies  between  citizens  of  different 
States. 

The  case  of  Liverpool  Insurance  (hmpany  v. 
MatBoehutetts,  77  IL  S.  10  Wall.  560  [19L.ed. 
1089],  does  not  decide  the  point,  as  already 
intimated.  A  joint  stock  company  or  other 
organization  similar  to  partnersbipis,  whether 
limited  or  general,  may  be  for  the  purposes  of 
taxation,  as  in  that  case  declared  to  be,  and 
for  the  reasons  therein  stated,  within  a  legisla- 
tive Actiaxing  "corporations,"  eo  runnine,  and 
jet  not  within  the  designation  of  the  term  citi- 
Men  as  used  in  the  Constitution  of  the  United 
States  defining  the  limited  Judicial  powers  of 
the  federal  government.  Dintmore  v.  Phila. 
d£,R,Oo.lL.&Eq.  851,  8  Chicago  Legal 
Kews,  157. 

One  has  only  to  reflect  a  moment  upon  the 
wen  known,  and  interesting  conflict,  political 
■and  judicial,  which  has  raged  over  the  ruling 
of  the  supreme  court  tbat  a  corporation  may, 
l^  a  fiction,  be  brought  within  the  designation 
of  the  constitutional  term  of  "citizen  of  a 
State,"  to  see  that  the  courts  may  well  halt  be- 
fore extending  an  v  further,  as  dur  Constitu- 
tion now  stands,  the  business  of  creating  arti- 
ficial citizens  of  the  States  by  taking  witmn  th« 
fiction  already  established  any  other  than  lej^t- 
imate  corporations  de  jure,  and  thus  acquinng 
Jurisdiction  over  partnersbipis  or  assodations 
tbat  are  called  quasi  corporations  and  corpora- 
tions de  facto,  merely  to  obtain  this  jurisdiction: 
4uid  I  cannot,  as  now  advised,  assent  to  the 
•circuit  rulings  in  that  direction  which  have 
been  cited  at  the  bar.  MaUz  v.  Am.  Erp,  Co.  1 
Flipp.  611;  Fargo  v.  LauiemUe,  N.  A,  dk  C,  E. 
Cb.  6Fed.  Rep.  787. 

If  the  jurisdiction  is  to  be  maintained  it  is 
not  by  the  assimilation  of  these  nondescript  or- 
.ganizations  into  coixwrations,  for  the  Constitu- 
tion does  not  use  that  term;  but  by  an  expansion 
of  the  power  of  the  court  and  the  selection  of 
a  similar  material  out  of  which  to  manufacture 
odier  artificial  "citizens"  of  a  similar  or  anal- 


ogous character  to  those  already  admitted  to 
this  privilege  of  the  Constitution.  Or,  to  be 
more  preci^ — for  it  is  admitted  on  all  bands 
that  this  creation  of  an  artificial  "citizen"  is  a 
somewhat  dubious  process — we  are  to  extend 
the  absolutely  conclusive  legal  presumption,  in 
favor  of  corporations,  that  all  the  incoiporators 
are  citizens  of  the  State  granting  the  charter, 
to  organizations  which  have  no  charter,  strictly 
speaking,  but  by  authority  of  statute  exercise 
an  analogous  privilege  of  suing  and  being  sued 
by  a  common  name  or  style  instead  of  in  their 
individual  personalities.  That  the  same  reason 
may  be  given  for  extending  the  presumption  as 
is  given  for  its  original  establishment  there  can 
be  no  doubt;  but  whether  its  extension  may  not 
provide  a  too  easy  method  of  evading  the  Con- 
stitution deserves  careful  consideration  at  our 
hands. 

By  the  same  reason  we  might  include  in  the 
presumption  associations  of  persons  exercising 
the  privilege  by  contract,  inter  eeee,  without 
authority  of  statute  in  the  premises,  if  eub 
iilentio,  the  State  permitted  them  to  do  that 
thing,  and  so  on  ad  infinitum. 

The  plea  of  the  defendants  to  the  jurisdiction 
will  be,  therefore,  sustained  upon  the  findings 
of  the  jury  in  that  behalf,  or  upon  a  demurrer 
to  a  plea  setting  up  the  facts  specifically  as 
suggested,  whichever  is  adopted.  And  counsel 
may  make  up  the  record  accordingly. 

But  the  plaintiff's  amendment,  suing  in  the 
names  of  the  individuals  composing  the  limited 
partnership,  in  the  firm  name  and  style,  as 
partners  ordinarilv  sue,  will  then  be  allowed, 
but  only  in  that  form;  for  we  do  not  wish  to 
fall  in  with  the  controversy  whether  a  statute 
authorizing  a  partnership  to  sue  by  its  firm 
name  and  not  by  its  individual  members,  has 
any  extraterritorial  force  through  the  comity 
of  States;  this  would  not  disclose  the  facts  as 
to  their  citizenship;  and  would  be  only  to  con- 
fer on  them  the  privilege  of  a  corporation  suing 
as  citizens  of  another  State  in  the  federal 
courts. 

The  petition  beine  thus,  amended,  ^  eate 
mil  proceed,  upon  tlie  other  isauee  involved,  to 
verdict  and  final  judgment. 


MASSACHUSETTS  SUPREME  JUDICIAL  COURT. 


Joseph  S.   BRADLEY  et  ah 

V. 

Rufus  H.    BRIGHAM. 
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flUnor  and  proaecatiiig'  to  deeree  of 

a  bfll  Iry  the  survlvliiff  members  of  a  partnership 
asatnst  the  executor  of  a  deceased  partner  to 
obtain  an  account,  and  payment  over  of  plaint- 
ilb*  share,  of  certain  partnership  assets  which 
^cmme  fo'defendant^s  hands  as  such  executor  and 
have  been  sold  by  him,  constitutes  a  ratillcatlon 
•of  such  sale,  and  is  an  election  of  remedies  which 
win  bar  a  subsequent  action  of  tort  against  the 
executor  for  a  wrongful  conversion  of  the 
property. 

NOTB.— Election  of  remedy.   See  note  to  Fowler 
.▼.  Bowery  Savings  Bank,  poet, 

314.  KA. 


0 


(May  0,  188B.) 

,N  report  from  the  Superior  Court  of  Mid- 
dlesex County.    Judgment  for  defendant. 

This  was  an  action  of  tort  to  recover  the  val- 
ue of  certain  bonds  issued  by  the  Mexican  Qot- 
emment  and  claimed  by  the  plaintiflfs,  survir- 
ing  partners  of  the  late  firm  of  Frauds  Brigham 
&  Co.,  as  partnership  property,  and  which  they 
alleged  were  wrongfully  converted  by  the  de- 
fendant who  is  executor  of  the  estate  of  Fran- 
cis. Brigham,  deceased. 

The  case  was  heard  in  the  superior  court 
before  Sherman,  J.,  and  by  him  reported  to 
the  supreme  Judicial  court. 

The  other  facts  sufficiently  appear  in  the 
opinion. 

Mr,  8.  W.  Trowbridi^e  for  plaintiffs. 

Meeere.  J.  O.  Abbott  and  Jaaies  T. 
Joslin  for  defendant 
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C.  Allen,  c/./ delivered  the  opinion  of  the 
court: 

There  is  no  doubt  as  to  the  general  principles 
of  law  here  involved;  the  only  difficulty  is  in 
applying  them  to  the  peculiar  facts  of  this  case. 

If  A's  goods  are  wrongfully  taken  by  B,  and 
sold  for  a  sum  of  money,  A  has  an  election  of 
remedies  agpinst  B  and  may  sue  him  either  for 
the  conversion,  or  for  the  money  had  and  re- 
ceived by  him;  but  if  he  elects  to  sue  him  for 
the  money  had  and  received,  the  effect  is  to 
ratify  the  sale  by  B  as  an  act  of  agency  and  A 
cannot  thereafter  treat  the  taking  of  the  ^oods 
as  a  wrongful  act,  but  must  accept  the  conse- 
quences of  bis  affirmation  of  the  sale. 

And  so  in  like  manner  if  A  does  any  act 
equivalent  to  suing  for  the  money  had  and  re- 
ceived, by  which  be  treats  the  sale  as  valid  and 
seeks  to  obtain  the  benefit  of  it  as  a  valid  sale, 
he  cannot  afterwards  treat  it  as  invalid,  for  the 
purpose  of  obtaining  a  further  advantage. 
Connihanv.  Thompson,  111  Mass.  270;  Le  Bre- 
ton V.  Peiree,  2  Allen,  8. 11;  Smith  v.  Baker, 
L.  R.  8  C.  P.  850;  Boe  v.  Mut.  Loan  Fund, 
L.  R.  19  Q.  B.  Div,  847;  Lf/thgoe  v.  Vernon,  5 
Hurl.  &  K  180;  Brewer  v.  Bparrow,  7  Bam.  & 
C.  810. 

But  if,  on  the  other  hand,  A  in  pursuing  his 
rights  does  not  show  an  intention  to  affirm  the, 
taking  or  the  sale,  but  repudiates  the  same 
and  merely  seeks  as  far  as  possible  to  foUow 
and  reclaim  bis  goods  or  tneir  proceeds,  in 
whole  or  in  part,  from  those  into  whose  hands 
they  may  have  come,  this  will  not  have  the  ef- 
fect to  waive  the  wrongful  taking,  or  cut  him  off 
from  his  remedy  for  the  original  conversion; 
but  be  will  only  be  bound  to  apply  in  reduction 
of  damages  he  may  have  received.  For  ex- 
ample: if  B  having  wrongfully  taken  A's  goods 
has  delivered  a  portion  thereof  to  each  of  sev- 
eral persons  or  has  sold  the  whole  or  a  portion 
thereof  and  subdivides  the  proceeds,  and  paid 
a  portion  to  each  of  several  persons  who  bad 
knowledge  of  the  facts,  A  may  follow  the 
goods  or  their  proceeds  and  recover  from  each 
person  who  received  any  goods  or  money,  with- 
out thereby  waiving  his  remedy  against  B  for 
the  ori^nal  wrongml  taking. 

Regaining  one  out  of  twenty  stolen  horses, 
or  the  value  of  one,  would  not  bar  an  action 
for  the  conversion  of  the  rest.  Smiths.  Baker, 
supra;  Burn  v.  Morris,  4  Tyrwh.  486, 2  Cromp. 
&  M.  679;  Browning  v.  Bancroft,  8  Met.  278; 
Greenfield  Bank  v.  Leavitt,  17  Pick.  1. 

In  determining  whether  the  pursuit  of  one 
remedy  bars  another  it  may  become  a  question 
of  the  intention  of  the  party. 

The  defendant  contends  that  the  plaintiffs 
are  barred  from  maintaining  the  present  action 
by  their  former  proceedings'  in  equity.  Brad- 
Uy  V.  Brig/tarn,  144  Maas.  181,  4  New  Eng. 
Rep.  46. 

The  plaintiffs  there  brought  a  bill  in  equity  for 
a  final  settlement  of  the  accounts  of  a  partner- 
ship whereof  the  defendant's  testator  was  a 
member.  The  bill  alleged  that  the  partnership 
was  dissolved  November  1, 1865;  that  on  or  be- 
fore the  first  of  Januarv,  1866,  all  debts  were 
paid  and  all  capital  withdrawn;  but  that  there 
remained  several  unsettled  claims  due  to  the 
plaintiff  partnership  which  it  was  agreed  might 
be  collected  by  either  partner  and  the  pro- 
ceeds divided  from  time  to  Ume  equally  be^ 
8  L.  R.  A. 


tween  the  partners;  that  on  or  about  Janotry 
1,  1872,  certain  Mexican  bonds  were  taken  iik 
part  payment  of  one  of  said  claims  and  placed 
in  the  hands  of  the  defendant's  testator  forsife 
keeping  till  such  time  as  the  partners  might 
agree  to  make  a  division  of  the  same,  and  re- 
mained in  his  possession  until  his  death,  which 
was  in  1880;  that  (he  plaintiffs  had  not  come 
into  possession  of  any  partnership  property, 
but  that  the  defendant's  testator  had  'received 
other  property  which  ought  to  be  accounted  for 
as  assets  of  the  partnership;  that  the  defendint 
was  executor,  and'  as  such  executor  came  into 
possession  of  said  bonds,  and  has  disposed  of 
the  same  and  received  the  proceeds  thereof  to 
the  amount  of  $6,000,  and  that  the  two  plaint- 
iffs were  entitled  to  receive  their  share  of  said 
proceeds,  namely,  one  third  to  each,  and  inter- 
est thereon,  and  had  demanded  of  (he  executor 
that  he  pay  to  them  their  share  of  said  proceeds. 

The  prayer  was  for  a  receiver,  and  that  an 
account  might  be  taken  of  all  and  sinffular 
said  partnership  matters,  and  that  the  defend- 
ant be  directed  to  pay  to  the  plaintiffs  wbatr 
ever  sums  should  be  found  due,  etc 

There  was  no  averment  that  the  defendant,, 
as  executor  had  acted  wrongfully  or  negligent' 
ly  in  making  sale  of  the  bonds,  or  that  ther 
were  sold  fcfr  less  than  their  value.  For  ill 
that  appears  in  the  bill,  the  plaintiffs  might 
have  assented  to  the  sale  by  the  defendant 

There  was  no  suggestion  that  the  piaintiffii' 
wished  to  repudiate  the  transaction  and  to  re- 
serve a  right  of  action  against  the  defendant 
for  his  tortious  act,  but  meanwhile  would  seek 
to  follow  the  assets  into  his  hands  as  executor. 
On  the  other  hand,the  plaintiffs  averred  that  the 
sale  was  made  by  the  defendant  in  this  capacity 
as  executor,  and  that  he  held  the  proceeds— 
that  is,  the  whole  proceeds — ^in  that  capacity 
and  that  they  were  entitled  to  their  ahare  w 
those  assets.  They  admitted  that  he  as  execu- 
tor was  entitled  to  retain  one  third  of  the  pro- 
ceeds and  they  merely  sought  to  recover  their 
two  thirds. 

The  whole  aspect  of  the  bill  was  that  if  the 
plaintiffs  could  obtain  a  decree  for  the  payment 
of  two  thirds  of  the  proceeds  of  the  bonds,  they 
would  thereby  obtain  all  that  they  were  entitled 
to  in  respect  to  the  whole  transaction  of  selling 
the  bonds. 

Their  bill  was  founded  on  an  aflSmuiooe  of 
the  sale  of  the  bonds.  The^  pursued  that  case 
to  a  final  decree — contending,  mdeed,  in  the  fin- 
al argument,  that  the  estate  was  responsible  for 
the  full  value  of  the  bonds,  but  with  no  sugges- 
tion upon  the  record  that  they  bad  mistaken 
their  remedy  or  wished  in  any  manner  to 
change  the  character  of  their  bill. 

The  election  and  pursuit  of  the  remedy  in 
the  former  proceedings  are  a  bar  to  the  present 
action  and  according  to  the  terms  of  the  re- 
port the  entiT  must  be — 

Judgment  for  the  drfendani. 


Lawrence  KYTE 

V. 

The  COMMERCIAL  UNION  A88URANCB 

CO. 

(....Mass.....! 

A  lire  iBOTinuioe  polled'  whioh  provides  that 
it  shall  become  voioln  oese  the  altaatlon  or  dr- 
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cumstanoes  affectingr  the  risk  Btaall  be  altered  bo 
as  to  increaBe  the  risk  with  the  knowledge  or  con- 
Bent  of  the  asBured  and  without  the  asBeat  of  the 
iDBurer,  is  rendered  alMolutely  void  by  a  tempo- 
njy  increase  of  risk  caused  by  the  manner  of  us- 
ing the  premises,  and  which  is  not  a  casual,  inad- 
Tertent  or  inevitable  thing;  and  the  policy  «wiU 
not  revive  upon  the  termination  of  such  increase 
of  risk  before  destruction  of  the  property  by  fire. 

(May  9, 1880.) 

N  defend aDt's  exceptions  to  the  Superior 
Court  of  Suffolk  County.    Sustained. 

This  was  an  action  of  contract  to  recover  up- 
on two  policies  of  fire  insurance,  each  for  three 
^ears.  made  b^  defendant  and  issued  to  plaint- 
iff. At  the  trial  in  the  superior  court  before 
Blodgett,  J,,  the  Jury  returned  a  verdict  for 
plaintiff  for  $2,488.88,  and  defendant  alleged 
exceptions. 

The  further  facts  sufficiently  appear  in  the 
opinion. 

Memrs.  Powers  As  Powers  for  defendant. 

Mr.  C.  Q.  TirreU  for  plaintiff. 

C.  Allen.  J.f  delivered  the  opinion  of  the 
eourt: 

These  policies  were  in  the  form  of  the  Mass- 
achasetts  Standard  policy,  and  each  provided 
that  "This  policy  shall  be  void  .  .  .  if  without 
saeh  assent  [namely,  the  assent  in  writing  or  in 
print  of  the  company],  the  situation  or  circum- 
stances affecting  the  risk  shall,  by  or  with  the 
knowledge,  advice,  agency  or  consent  of  the  in- 
sured, be  so  altered  as  to  cause  an  increase  of 
sach  risks  ...  or  if  gunpowder  or  other  ar- 
ticles subject  to  legal  restriction  shall  be  kept 
in  quantities  or  manner  different  from  those 
allowed  or  prescribed  by  law." 

Various  other  circumstances  were  enumer- 
ated which  would  also  avoid  the  policy.  At  the 
beginning  of  the  trial  the  defendant  waived 
every  defense  except  increase  of  risk.  The  de- 
fense of  the  illegal  keeping  of  intoxicating  liq- 
uors as  a  separate  and  distinct  defense  was 
therefore  waived. 

We  have  to  consider  in  the  first  place  wheth- 
er the  instructions  requested  by  the  defendant 
were  given  in  substance. 

Tbephiintiff  contends  that  they  were.  The 
learned  Jud^e  before  whom  the  case  was  tried 
adopted  in  substance  the  third  and  fifth  instruc- 
tions asked  for  by  the  defendant,  and  then  in- 
structed the  jury  that  if  they  shall  find  that 
during  the  time  for  which  these  policies  were 
issued  the  plaintiff  K3rte,  by  obtaining  a  com- 
mon victuaJer's  license  and  making  use  of  this 
building  under  said  license  and  legally  or  ille- 
gally selling*  intoxicating  liquors  therein  in- 
creased the  risk,  then  this  policy  became  void 
as  to  the  plaintiff  Eyte,  and  he  could  not  re- 
cover for  his  interest  therein ;  and  if  they  should 
find  that  while  these  policies  were  in  force  in- 
toxicating liquors  were  kept  and  sold  in  this 
building  by  the  plaintiff  Kyte,  or  with  his  con- 
%nt  or  knowled^,  and  that  thereby  the  risk 
was  increased,  this  policy  became  void  as  to  his 
interest,  and  he  could  not  recover. 

This  was  a  general  and  broad  instruction,  in- 
cluding the  increase  of  risk  by  using  the  prem- 
ises as  a  common  victualing  place,  or  as  a 
pkce  for  selling  intoxicating  liquors  legally  or 
illegally,  and  well  covered  tne  general  question 
of  the  effect  of  an  increase  of  risk. 
3  L.  R  A, 


From  this  instruction  taken  alone  a  jury 
might  well  have  inferred  that  the  policy  would 
be  void  in  case  of  any  such  increase  of  risk  at 
any  time  during  the  term,  covered  by  the  pol- 
icies and  before  the  fire. 

But  the  defendant,  in  the  fourth  request  for 
instructions,  asked  for  a  special  instruction 
adapted  to  the  case  of  a  temporary  increase  of 
risk  which  had  ceased  before  the  time  of  the 
fire;  that  is  to  say,  that  if  the  jury  should  find 
that  by  the  illegal  sale  of  intoxicating  liquors 
in  this  building  by  the  plaintiff  Eyte,  or  by 
others  with  his  consent  and  knowledge,  for  a 
Certain  portion  of  the  time  for  which  these  pol- 
icies were  issued,  the  risk  was  for  that  period 
increased,  this  policy  would  be  void  as  to  Eyte's 
interest,  and  he  could  not  recover,  although 
this  increase  was  not  permanent. 

The  Judge  declined  to  give  this  ruling,  and 
instructed  the  jury,  in  substance,  that  if  that 
illegal  use  was  temporary,  not  contemplated  at 
the  time  when  the  policy  was  taken  by  the 
plaintiff  and  ceased  before  the  fire,  then  the 
fact  that  he  had  made  an  illegal  use  of  the 
premises  in  1882,  which  was  during  the  time 
covered  by  the  policy,  would  not  deprive  the 
plaintiff  of  the  right  to  maintain  the  action;  and 
that  his  right  under  the  policy,  if  suspended 
while  the  illegal  use  of  the  building  continued, 
would  revive  when  he  ceased  to  use  it  illegally. 

This  instruction  did  not  in  express  terms  men- 
tion the  subject  of  an  increase  of  risk  bv  the  il- 
legal use  of  the  premises  for  selling  liquors; 
but  the  instruction  was  given  in  place  of  the 
fourth  request  for  instructions,  and  that  request 
was  refused,  the  Jud^  saying  that  be  had  giv 
en  what  would  be  entirely  inconsistent  with  it. 

The  question  is  thus  presented  whether  the 
provision  of  the  policy  that  it  shall  be  void  in 
case  of  an  increase  of  risk,  means  that  it  shall 
be  void  only  during  the  time  while  the  increase 
of  risk  may  last,  and  may  revive  again  upon 
the  termination  of  the  increase  of  risk. 

The  provision  is  that  the  policy  shall  be  void 
if  any  one  of  several  circumstances  successively 
enumerated  shall  be  found  to  exist  Some  of 
these  circumstances  relate  to  the  time  of  issu- 
ing the  policy,  and  others  could  not  arise  till 
afterwards.  They  are  of  different  decrees  of 
importance,  some  of  them  going  to  the  essen- 
tial matters  of  the  contract,  and  others  being 
comparatively  trivial  in  character. 

The  language  of  the  policy  is  the  same  in  re- 
spect to  them  all,  that  the  policy  shall  be 
void. 

In  Hinckley  v.  Oermania  F,  Ins.  Co.  140 
Mass.  38,  the  policy  was  in  the  same  form  as 
those  in  the  present  case  and  for  a  short  time 
during  the  term  of  the  policy  the  plaintiff  kept 
a  bowlin^^  alley  and  billiard  table  without  hav- 
ing any  license  therefpr.  There  was  no  ques- 
tion of  increase  of  risk  or  other  actual  preju- 
dice to  the  insurer;  and  under  these  circum- 
stances, two  questions  arose,  first  whether  the 
plaintiff's  act  fell  within  the  provision  that  the 
policy  should  be  void  if  gunpowder  or  other 
articles  subject  to  legal  restriction  should  be 
kept  in  a  manner  diuerent  from  that  allowed 
by  law;  and  secondly,  whether,  assuming  that 
the  policy  would  be  void  during  the  time  of 
the  illegal  keeping  of  the  bowling  alley  and  bill- 
iard table,  it  would  revive  after  such  tempo- 
rary use  had  ceased. 
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In  deciding  the  case  the  court  intimated  that 
the  plaintiff's  act  was  not  within  the  meaning 
of  the  provision  in  the  policy,  unless  the  risk 
was  thereby  increased,  bat  placed  the  decision 
upon  the  second  ground  that  its  policy  would 
revive.  The  court  now  thinks  it  would  have 
been  better  to  place  the  decision  of  this  part  of 
the  case  solely  upon  the  first  ground,  leaving 
it  an  open  question  whether  a  departure  from 
the  terms  of  the  provision  of  the  policy,  with- 
out an  increase  of  risk,may  be  deemed  merely  to 
suspend,  and  not  absolutely  to  avoid,  the  pol- 
icy. 

However  that  may  be,  we  think  an  increase 
of  risk  entitles  the  insurer  to  avoid  the  policy 
absolutely.  The  contract  of  insurance  depends 
essentially  upon  an  adjustment  of  the  premium 
to  the  risk  assumed.  If  the  assured  by  his  vol- 
untary act  increases  the  risk,  and  the  fact  is 
not  known,  the  result  is  that  he  gets  an  insur- 
ance for  which  he  has  not  paid.  In  its  effect 
upon  the  company  it  is  not  much  different  from 
a  misrepresentation  of  the  condition  of  the  prop- 
erty. 

If  the  provision  stood  alone  that  in  case  of 
any  material  misrepresentation  as  to  the  risk  or 
anv  voluntary  increase  of  risk  afterwards  the 
Iiolicy  should  be  void,  it  could  hardly  be  doubted 


that  the  words  should  be  taken  in  their  natanl 
obvious  meaning. 

The  fact  that  with  this  aie  coupled  tfaeotber 
provisions  above  referred  to,  does  not  dumge 
its  meaning  with  reference  to  the  effect  m 
consequence  of  an  increase  of  risk.  An  in- 
crease of  risk  which  is  substantial,  and  vrhich. 
is  continued  for  a  considerable  period  of  time, 
is -a  direct  and  certain  injury  to  the  insurer,  and 
changes  the  basis  upon  which  the  contract  of 
insurance  rests;  and  since  there  is  a  proTisioQ 
that  in  case  of  an  increase  of  risk  which  isooa- 
sen  ted  to  or  known  by  the  assured,  and  Dotdii- 
closed,  and  the  assent  of  the  insurer  obtained, 
the  policy  shall  he  void,  we  do  not  feel  at  lib- 
ertv  to  qualify  the  meaning  of  these  words  hf 
holding  that  the  policv  is. only  suspended  dur- 
ing the  continuance  of  such  increase.  Zfina 
V.  State  Mut.  F.  Ins,  Oo.  14  Allen,  829;  Mtad 
V.  Northtoeatem  Lis.  Oo.  7  N.  Y.  580. 

It  follows,  therefore,  that  the  fourth  instrac- 
tion  which  was  requested,  or  something  in  sub- 
stance like  it,  should  have  been  given. 

Upon  the  facts  stated  and  assumed,  the  in- 
crease of  risk,  if  there  was  one,  continued  for 
fifteen  months,  and  could  not  be  treated  ts  t 
casual,  inadvertent,  or  inevitable  thing. 

Exceptions  sustained. 


MINNESOTA  SUPREME  COURT. 


STATE  OP  MINNESOTA,  ex  rel.  Moses 
E.   CLAPP,  Attorney-General, 

V. 

MINNESOTA  THRESHER  MANUFACT- 
URING CO. 

( Ulnn ) 

n.  Proceediagi  upon  inlbrmaticiii  in  the 

nature  of  quo  warranto  belong  to  the  class  des- 

*Head  notes  by  MircHSiiiM  J. 


Ignated  '"remedial  oases"  in  section  2,  aiticfe  C 
of  the  Constitution  of  the  State,  and  are  not  to- 
eluded  in  the  olaas  denominated  "^oases  at  law"* 
in  seotion  4,  article  1,  of  the  same  Instrumeot, 
In  which  trial  by  Jury  Is  demandable  as  of  riglit 
2.  No  corpoimtion  eaA  be  organlaed  uoder 
General  Laws  1878,  chap.  11  (Oen.  Stat.  ISTK.  cbs|». 
84,  M 120-148),  except  for  an  exclusively  manufact- 
uring or  mechanical  business.  If  the  purpose 
for  which  a  corporation  is  formed,  as  stated  hi  its 
articiee  of  association,  is  to  carry  on  a  maoufw^- 
uring  or  mechanical  business,  and  also  some 


Nora.— itemed]/  by  aneUnb  writ  of  quo  warranto. 

When  it  was  desired  to  proceed  against  a  private 
corporation  to  procure  a  forfeiture  of  its  franchises 
for  misuser  or  nonuser,  the  appropriate  remedy 
was  held  to  be  by  the  ancient  writ  of  quo  warranto 
instead  of  by  information.  State  v.  Real  Bstate 
Bank,  5  Ark.  686;  8  Bl.  Ck>m.  262;  Com.  v.  Small,  26 
Pa.  81;  State  v.  Ashley,  1  Ark.  279;  High,  Extr.  Legal 
Rem.  450. 

A  corporate  franchise  is  a  species  of  incorporeal 
hereditament,  in  the  nature  of  a  special  privilege 
or  immunity,  proceeding  from  the  sovereign  power. 
See  People  v.  Utlca  Ins.  Oo.  15  Johns.  868. 

That  power  has  the  right  at  all  times  to  inquire 
into  the  method  of  its  user,  or  the  title  by  which  it 
is  held,  and  to  declare  a  forfeiture  for  misuser  or 
nonuser  if  suiBcient  cause,  appears,  or  to  render 
Judgment  of  ouster  if  the  parties  assuming  to 
exercise  the  franchise  have  no  title  thereto  (Com. 
V.  Commercial  Bank,  28  Pa.  888;  State  v.  Pa.  &  O. 
Canal  Co.  28  Ohio  St.  124:  People  v.  Kingston  &  M. 
Tump.  Road  Co.  28  Wend.  108);  and  such  franchises 
be  resumed  by  the  government  under  a  Judicial 
Judgment  upon  a  quo  wan'anto  to  ascertain  or  en- 
force forfeiture.  State  Board  of  Education  v. 
BakeweU,  8  West.  Rep.  40, 122  lU.  880. 

Such  Judgment  is  not  retroactive  upon  rights 
acquired  and  liabilities  incurred  prior  to  such 
ouster.   Society  Perun  v.  Cleveland,  1  West.  Rep. 

806,  48  Ohio  St.  481.  .   g. a-. 
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The  quo  warranto  proceeding  is  used  to  forfottv 
not  to  suspend,  a  franchise;  to  reclaim  a  priviiege 
granted  by  the  State,  not  to  punish  for  a  bresch 
of  private  contracts.  Morris  v.  The  Leona,  67  Tex. 
808. 

Jtirtodfrtion. 

The  supreme  court  has  Jurisdiotion  by  qno  war- 
ranto to  enforce  the  forfeiture  of  the  charter  of 
a  corporation.  State  v.  St.  Paul  A  8.  a  R.  Go.  S 
Minn.2K2. 

The  ancient  wilt  of  quo  loorrnfito,  and  the  taifnr- 
mation  in  the  nature  thereof,  are  so  distinct  in  their 
nature,  and  in  the  procedure  under  them,  that 
under  a  constitutional  provision,  conferring  upon 
the  supreme  court  of  the  State  the  power  to  hear 
and  determine  writs  of  quo  warranto^  as  an  original 
Jurisdiotion,  the  court  was  limited  to  the  old  com- 
mon-law writ,  and  could  not  exercise  Jurisdiction 
by  a  quo  warranto  information.  State  v.  Ashlf^y,*! 
Ark.  270, 1  Ark.  618.  See  also  State  v.  Real  Brtate 
Bank,  6  Ark.  686;  State  v.  Johnson,  26  Ark.  SSL 

But  it  is  now  held  that  the  oonatitutional  provis- 
ion giving  Jurisdiction  to  issue  the  writ  indndes 
the  information  as  well  as  the  common-law  writ. 
State  V.  Leatherman,  88  Ark.  8L 

And  under  rsuch  a  constitutional  provMoa  a 
trial  by  Jury  cannot  be  demanded  upon  a  writ  of 
quo  warranto.  State  v.  Johnson,  26  Ark.  2BL  Sot 
seeState  v.  Allen,  6 Kan.  218.  '*•  "  i^i  •^^ 
S  Nor^  the  rightfto  a  Jury  trial  In  sudi  oaae  oon- 
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State  of  Minuesota,  tx  rei.  Clapp,  v.  Minsbbota  Thiubsher  Mfg.  Co.        51 1 

The  briogiDg  of  this  action  against  defend- 
ant  by  its  name  admits  that  defendant  once 
existed  as  a  corporation  for  tbe  sole  and  only 
purpose  of  getting  ready  to  do  business. 

Hurt  V.  &li8burt/,  66  Mo.  310. 

The  filing  of  the  unverified  articles  of  asso- 
ciation, which  contains  only  two  of  the  five 
lequisites  of  section  9  of  the  Act,  is  not  ar  com- 
pliance with  the  provisions  of  the  Act.  The 
courts  have  held  a  strict  compliance  in  such 
cases  to  be  absolutely  necessaiy. 

JP^le  V.  8elfndge,  62  Cal.  881;  CUgg  v.  Eanp- 
ilton  db  W,  C.  Orange  Co.  61  Iowa.  121. 

The  defendant  has  violated  the  law  by  buy- 
ing stock  in  other  corporations,  buying  billB 
receivable,  buying  stale  and  disputed  claims 
and  then  litigating  them,  buying  dishonored 
claims  against  bankrupts,  buying  unnecessary 
real  estate,  buying  property  unnecessary  for  its 
lawful  purposes,  buying  property  for  specula- 
tion. 

See  State  v.  Central  Ohio  Mut.  Belief  As90. 
29  Ohio  St.  899. 

Tbe  insertion,  in  the  articles  of  association, 
of  purposes  not  mentioned  in  the  Act,  is  mere 
surplusage  and  does  not  enlarge  or  increase 
the  powers  of  defendant  beyond  the  purposes 
speafied  in  the  Act  and  the  powers  Inddent . 
thereto. 

Grangers  L,  db  H,  Ins.  Co.  v.  Kamper,  78  Ala. 
825;  AUnright  v.  Lafayette  Bldg.  db  8av.  Asao. 
102  Pa.  411:  Western  U.  TeUg.  Co.  v.  Union 
Pac.  B.  Co.  1  McCraiy,  418.  See  also  Eastern 
Plank  Boad  Co.  v.  Vaughan,  14  N.  Y.  546; 
Bigelow  v.  Gregory,  78  111.  197;  Bochester  Ins. 
Co.  V.  Martin,  18  Minn.  59;  Ancient  City 
Sportsman's  Clnh  v.  MiOer,  7  Lans.  412;  Peojile 
v.UtiM  Ins.  Co.  15  Johns.  858;  Bobcrtt^  db 
Pyne^s  App.  60  Pa.  400. 

The  powers  of  corporations  organized  under 
legislative  statutes  are  such,  and  such  only,  as 
those  statutes  confer. 

Thomas  v.  West  Jersey  B.  Co.  101  U.  S.  71 
(25  L.  ed.  950). 

In  the  United  States  a  corporation  cannot 


other  and'  distinct  kind  of  busineBS,  not  properly 
incidental  to  or  connected  with  tbe  former,  it  wiU 
belong  to  tbe  class  of  corporations  autborized  to 
be  formed  under  title  2,  chapter  84,  Qen.  Stat, 
(sections  108-119).  although  the  articles  recite  that 
it  to  formed  under  the  Act  of  1878. 

8L  The  ol^ect  of  prooeedln^  by  quo  war- 
raato  against  a  ^rporatlon  being  to  protect 
public  interests,  to  warrant  a  forfeiture  of  cor- 
porate franchises  for  misuser,  the  misuser  must 
be  auch  as  to  work  or  threaten  a  substantial  in- 
Jury  to  the  public. 

\  ''rnmrhlOTii**  and  '* powers"  disthi- 
gutahed. 

S.  Acta  ultra  vlreev  or  in  excess  of  powers,  are 
not  necesBarily  a  misuser  of  franchisee,  such  as 
will  warrant  their  forfeiture.  To  Justif}'  such 
forfeiture  the  ultra  vires  acts  must  be  so  substan- 
tial and  continued  as  to  so  derange  or  destroy  the 
business  of  tbe  corporation  that  it  no  longer  ful- 
fills the  end  for  which  it  was  created.  Ultra  vires 
acts  may  be  such  as  to  Justify  interference  by 
the  State  by  injunction  to  prevent  a  continuance 
of  the  excess  of  powers,  while  they  would  not  be 
a  BufScient  ground  for  a  forfeiture  of  the  corpo- 
rate franchises  in  prooeedings  by  quo  xoarranio. 

6w  If  the  anaathorlsed  acts  affect  merely 
stockholders  and  creditors  who  have  an  adequate 
legal  remedy,  the  State  will  not  Interfere.  De- 
murrer to  the  answer  overruled,  and  information 
dtsmissed. 

(Maroh  7, 1880.) 

PROCEEDINGS  upon  information  in  the 
nature  of  guo  warranto  to  compel  respond- 
ent to  show  cause  why  its  franchises  should 
not  be  declared  forfeited  and  tbe  corporation 
dissolved.    Information  dismissed. 

Tbe  case  is  fully  stated  in  tbe  opinion. 

Messrs.  Gordon  S*  Cole»  James  N. 
Castle  and  Horace  O.  Stone*  with  Mr. 
Hoses  E.*Clapp*  Atty-Gen.,  for  relator: 

Tbe  defendant  has  offended  against  tbe  acts 
creating  it,  by  doing  large  amounts  of  busi- 
ness against  tbe  express  probibltions  of  said 
acts  bnore  filing  the  certificate  required  by 
section  9  of  the  Manufacturing  Act. 


fierred  by  the  14th  Amendment  to  the  Constitution 
of  the  United  States.  State  v.  Johnson,  28  Ark.  281; 
Stake  V.  Lupton,  64  Mo.  415. 

In  Alabama,  when  all  the  facts  are  admitted,  there 
is  no  error  in  refusing  a  Jury  trial.  Lee  v.  State,  49 
Ala.  48. 

As  to  the  right  to  trial  by  Jury  in  New  York,  see 
People  V.  Albany  &  S.  B.  Co.  57  N.  T.  lOL 

JudicUa  discretion. 

Courts  move  with  extreme  caution  in  proceed- 
ings which  have  for  their  object  the  forfeiture 
of  corporate  franchises.  Forfeitures  are  only  al- 
lowed for  a  plain  abuse  of  power  by  which  the  cor- 
poration fails  to  fulfill  the  deslcrn  and  purpose  of 
its  orcranization.  State  v.  Commercial  Bank,  10 
OUo,  536;  State  v.  Farmer's  College,  32  Ohio  St.  487; 
Harrto  v.  Min.  V .  A  S.  L  B.  Co.  51  Miss.  602. 

Such  prooeedini^  are  to  a  great  extent  within  the 
discretion  of  the  court,  and  will  not  generally  lie 
where  there  is  another  plain  and  adequate  remedy. 
Tarbox  v.  Sughrue,  86  Kan.  226;  People  v.  Hillsdale 
k  C.  Tump.  Co. 2  Johns.  190;  Com.  v.  Jones,  12  Pa. 
385:  Com.  v.  McCSarter,  98  Pa.  607. 

To  warrant  tbe  court  in  granting  leave  to  file  the 
information,  it  should  appear  that  there  is  probable 
ground  for  maintaining  the  proceeding.  People  v. 
Osilaghan,  88 111.128. 

In  Alabama  a  distinction  is  taken,  in  applying 
the  doctrine  of  Judicial  discretion,  between  cases 
3JLIR.  A. 


where  the  prooeedings  retain  the  character  of  a 
prosecution  in  behalf  of  the  State,  involving  no 
question  of  private  right,  and  cases  where  only 
private  rights  are  involved.  State  v.  Burnett,  2 
Ala.  140. 

The  court  may  properly  refuse  the  application 
for  leave  to  file  an  information.  People  v.  Sweet- 
ing, 2  Johns.  184;  State  v.  Sohnierle,  5  Rich.  L.  289; 
Com.  V.  Keigart,  14  Serg.  A  R.  216.  See  also  State  v. 
Centreville  Bridge  Co.  18  Ala.  678;  People  v.  Waite, 
70  111.  25;  People  v.  Moore,  73  IlL  182;  Stone  v.  Wet- 
more,  44  Oa.  495. 

Upon  petition.  In  term  time,  for  leave  to  file  an 
information  in  the  nature  of  quo  warranto  the 
court  may  or  may  not  dispense  with  the  rule  nisi 
as  in  its  opinion  the  exigencies  of  the  case  demand. 
People  V.  MoFall  (IlL)  14  West.  Bep.  672. 

Procef  dings;  by  wTiom  instituted. 

The  abuse  of  a  franchise  granted  by  the  State 
being  a  public  wrong,  the  proceedings  may  be  in- 
stituted by  the  public  prosecutor,  or  other  author- 
ized representative  of  the  State.  State  v.  Paterson 
&  H.  Tump.  Co.  21  N.  J.  L.  9;  Com.  v.  Farmers 
Bank,  2  Grant,  Gas.  882;  Com.  v.  Allegheny  Bridge 
Co.  20  Pa.  185;  Murphy  v.  Farmers  Bank,  20  Pa.  415; 
Com.  V.  Phila.  G.  &  X.  R.  Co.  20  Pa.  518.  See  also 
People  V.  North  Chicago  R.  Co.  88  111.  587. 

And  the  fact  that  the  State  is  interested  in  the 
corporation  as  a  stockholder  constitutes  no  suflB- 
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become  a  stockholder  id  another  corporation 
unless  by  power  specifically  ^nted  by  its 
charter  or  necessarily  implied  in  it. 

Green's  Brice,  Ultra  Vires,  p.  91,  note  b. 

No  power  to  buy  the  8tock  of  another  corpo- 
ration is  specifically  granted,  and  the  follow- 
ing decisions  show  conclusively  that  it  is  not 
necessarily  implied: 

Milbank  v.  N,  T.  L.  E.  &  W.  R,  Co.  64 
How.  Pr.  28;  Berry  v.  Tatea,  24  Barb.  199; 
Mechanics  &  W.  Mut.  8av.  db  Bldg.  Asso,  v. 
Meriden  Agency  Co.  24  Conn.  159;  Franklin 
Co.  V.  Lewtston  8av.  Inst.  68  Maine,  43;  Mc- 
Millan V.  Carwn  Hill  Union  Min.  Co.  12 
Phila.  404;  Hoffman  v.  John  Hancock  Mut.  L. 
Ins.  Co.  92  D.  S.  161  (28  L.  ed.  589);  First 
Nat.  Bank  v.  Nat.  Exchange  Bank,  92  U.  8. 
1 22  (28  L.  ed.  679);  Nassau  Bank  v.  Jones,  95  N. 
Y.  115;  Davis  Y.Bnith  Am.  Organ  Co.  131  Mass. 
258,  276;  Cental  E.  Co.  of  N.  J.  v.  Pa.  B.  Co. 
81 N.  J.  Eq.  475;  Hazlehvrst  v.  Savannah,  G.  db 
N.  A.  B.  Co.  43  Ga.  57;  Central  B.  Co.  v.  Col- 
lins, 40  Qa.  588;  Memphis  Grain  <&  P.  Elevator 
Co.  V.  Memphis  dt  C.  B.  Co.  85Tenn.  703,  80 
Am.  &  Eng.  R.  Cas.  522;  New  Orleans,  F.  dh  H. 
Steamship  Co.  v.  Ocean  Dry  Dock  Go.  28  La. 
Ann.  178;  Pearce  v.  Madison  db  1.  B.  Co.  62 
.TJ.  S.  21  How.  441  (16  L.  ed.  184);  Davis  v. 
Old  Colpny  B.  Co.  181  Mass.  258. 

The  bills  and  accounts  receivable  of  the  car 
company  are  not  necessary  for  the  defendant 
to  have  m  order  to  carry  on  its  manufacturing 
business. 

Farmers  dk  M.  Bank  v.  Baldwin,  28  Minn. 
198;  Cherokee  Iron  Co.  v.  Jones,  52  Ga.  276; 
Sumner  v.  Marey,  8  Wood.  «fe  M.  105;  StaU 
Bank  Comrs.  v.  St.  Lawrence  Bank,  7  N.  Y. 
518;  State  v.  Mansfield,  28  N.  J.  L.  510. 


We  are  not  aware  of  any  principle  of  Itv 
that  will  allow  corporations  chartered  and  or- 
ganized for  specific  purposes  to  purchase  or 
lease  property  having  no  connection  with  thai 
legitimate  business  for  the  sole  purpose  of  com- 
mencing and  prosecuting  a  suit,  and  harawDg 
another  under  the  forms  of  law. 

Oceum  Co.  v.  Sprague  Mfg.  Co.  84  Coon. 
541. 

The  authorities  are  numerous  and  uniform 
against  corporations  buying  their  own  stock. 

Currier  v.  Lebanon  Slate  Co.  56  N.  H.  268; 
Coppin  V.  Greenlees  db  Bansom  Co.  88  Ohio  St 
275;  German  Sav.  Bank  v.  WtdfekuAler,  19 
Kan.  60;  FammBorth  v.  Botibins,  86  Minn.  369: 
Fraser  v.  Bitchie,  8  Bradw.  554;  Taifiar  v.  Mi- 
ami Exporting  Co.  6  Ohio,  176;  Burke  v.  Smiih, 
83  U.  S.  16  Wall  390  (21  L.  ed.  361);  Clappy. 
Peterson,  104  HI.  26;  State  Bank  cf  Ohio  ?. 
Fox,  8  Blatchf.  481;  Dupre  v.  Bost<m  Water 
Power  Co.  114  Mass.  37;  City  Bank  ef  CW«»- 
busY.  Bruce,  17  N.  Y.  507;  Chicago,  P.  AS. 
W.  B.  Co.  V.  Marseilles,  84  IlL  145,  648;  lotea 
Lumber  Go.  v.  Foster,  49  Iowa,  25;  Coleman  ▼. 
Columbia  Oil  Co.  51  Pa.  74. 

Messrs.  Flandr»a»  Squires  A  Cvtdi- 
eon»  for  respondent: 

Proceedings  by  qvo  warranto  are  maintain- 
able in  this  court  on]y  under  the  provisions  of 
section  1  of  chapter  68;  the  provisions  of  chap 
ter  79  do  not  apply  and  have  per  se  no  relation 
to  the  proceeding;  the  remedy  is  a  common- 
law  remedy  and  governed  under  our  statute  by 
common-law  rules. 

State  Y.Sharp,  27 Minn.  88.  39;  StaU  J.St. 
Paul  db  S.  C.  B.Co.  85  Minn.  222,  223. 

The  modem  remedy,  differs  in  nothinfcfrom 
an  ordinary  action  at  law,  prosecuted  In  tbe 


cient  reason  why  it  should  not,  in  its  sovereign 
capacity,  proceed  against  the  corporation  by  an 
information  to  procure  a  forfeiture  of  its  fran- 
chise.   Com.  V.  James  River  Co.  8  Va.  Cas.  190. 

The  proceedings  can  only  be  Instituted  by  an  in- 
formation by  the  Attorney-General  ex  offleio^  not 
by  an  information  primarily  for  the  protection  of 
private  interests.  IKenney  v.  Consumers  Gas.  Co.  2 
New  Eng.  Kep.  816, 142  Mass.  417. 

The  Illinois  Constitution  only  requires  that  the 
prosecution  '^hall  be  carried  on  in  the  name  and 
by  authority  of  the  People,"  and  not  that  the  Peo- 
ple shall  prosecute.  Cheshire  v.  Kelley,  8  West.  Rep. 
617, 116  111.  493. 

Svhstitution  of  information  in  nature  of  quo  war- 
ranto. 

To  devest  a  corporation  of  its  franchise,  tbe  ap- 
propriate remedy  is  by  an  information  in  the  nat- 
ure of  a  quo  warranto^  wherever  there  is  a  body 
corporate  defacto^  assuming  to  act  In  that  capacity, 
but  which  from  some  defect  is  not  authorized  to 
exercise  corporate  powers.  Baker  v.  Backus,  90 
111.  110;  Com.  V.  James  River  Co.  2  Va.  Cas.  190. 

It  is  the  usual  process  to  which  resort  is  had  to 
correct  the  usurpation  of  any  public  offloe  or  cor- 
porate franchise,  by  trying  the  civil  right,  seizing 
the  franchise  and  ousting  the  usurper.  State  v. 
Ashley,  1  Ark.  279;  Lindsey  v.  Atty-Gen.  88  Miss. 
509;  State  V.  Paul,  6  Stew.  &  Port.  40;  Com.  v.  Mur- 
ray, 11  Serg.  &  R.  78:  State  v.  Portland  &  O.  R.  Co. 
m  N.  H.  118;  High,  Extr.  Legal  Rem.  466;  Reed  v. 
Cumberland  &  O.  Canal  Corp.  66  Maine,  132;  State 
V.  Real  Estate  Bank,  6  Ark.  666. 

It  lies  in  all  cases  where  the  ancient  writ  itself 
could  have  been  maintained.  Lindsey  v.  Atty- 
Gen.  S3  Miss.  509;  Com.  v.  Murray,  11  Serg.  &  R.  78. 
8  L.  R.  A. 


It  is  regarded  as  a  mixed  action,  for  the  doable 
purpose  of  vindicating  public  policy  and  of  en- 
forcing a  private  remedy.  People  v.  GiUespie,l 
Ca1.84;2. 

The  nonperformance  of  the  conditions  of  the  Act 
of  incorporation  is  deemed,  per  se,  a  misuser,  suffi- 
cient to  forfeit  the  grant  on  proceedings  by  taifor- 
mation.  People  v.  Kingston  &  M.  Tump.  Road  Co. 
28  Wend.  193;  People  v.  Kankakee  River  Impi  Co. 

108  111.  491;  People  v.  Utlca  Ins.  Co.  15  Johns.  SBB. 
It  is  strictly  a  civil  proceeding  resorted  to  for  tbe 

purpose  of  testing  a  civil  right,  by  trying  the  title 
to  an  office  or  franchise  and  ousting  the  wrongful 
possessor.    Robertson  v.  State,  7  West  Sep.  40* 

109  Ind.  79;  State  v.  Hardie,  1  Ired.  L.  4S:  Bank  of 
Vlnoennes  v.  State,  1  Blackf.  267;  State  v.  AsUey, 
1  Ark.  279;  Lindsey  v.  Atty-Gen.  38  Miss.  506;  State 
V.  Lingo,  26  Mo.  496;  State  v.  Stewart,  3S  Ma  3n( 
State  V.  Lawrence,  38  Mo.  686;  State  v.  Kuptaie,44 
Mo.  154;  Com.  v.  Birohett,  2  Va.  Caa.  61;  Atty-Oeo. 
V.  Barstow,  4  Wis.  667;  Com.  v.  Phila.  Co.  1  Serg.  ft  R. 
882;  Com.  v.  McCloskey,  2  Rawle,  881;  State  v.  Price, 
60  Ala.  668;  State  v.  DeGress,  58  Tex.  887. 

Leave  to  file  an  Information  shall  not  be  snnted 
without  some  showing.  Vrooman  v.  Michie  (Mich.) 
18  West  Rep.  159;  Murphy  v.  Farmers  Bank.  SO  Fs. 
415;  State  v.  Commercial  Bank,  10  Ohio,  68& 

Proceedinga  hy  information. 

Where  the  information  set  forth  an  effort,  in 
good  faith,  to  organize  as  a  corporation,  and  oper- 
ation as  a  ccrporation  de  facto  for  many  yean,  it 
was  properly  overruled  on  demurrer.  North  v. 
State.  5  West.  Rep.  585, 107  Ind.  3S6. 

When  the  information  is  Hied  against  tbe  re- 
spondent in  its  corporate  name,  and  prooesB  ta  fe- 
sued  and  served  accordingly,  and  the  respondent 
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criminal  form  and  Instituted  by  the  public 
prosecutor. 

High,  Extr.  Legii]  Rem.  g§  591,  808;  Shdrtt, 
Informations,  p.  110. 

This  court  cannot  take  jurisdiction  of  such 
4U1  action. 

Sec.  2,  art.  0,  Const.;  sec.  1,  chap.  68  Minn. 
Gen.  Stat;  8taU  %.  8t,  Pa%d  A  8,  CR,  Co. 

If,  in  any  giyen  case,  a  trial  by  lury  is  de- 
mandable,  such  a  trial  cannot  be  naa  in  this 
•court;  it  is  impossible  for  the  court  to  proceed 
to  iudgment  in  that  case. 

Harkm  ▼.  8eoU  Vo.  2  Minn.  848;  State  v. 
Lake  City,  25  Minn.  404.  427;  8U1U  v.  Burr,  28 
Minn.  40. 

A  trial  by  jury  is  demandable  as  of  right,  in 
«11  cases  upon  information  in  the  nature  of  quo 
wnranto  and  in  this  case. 

Minn.  Const  g  4,  art.  1;  WhaOon  v.  Ban- 
-eroft,  4  Minn.  109,  118.  See  St.  Paul  dk  S.  C. 
B.  Co,  r.  Gardner,  19  Minn.  182,  189,  140; 
MiOe  Lace  Go.  ▼.  Marrieon,  22  Minn.  178,  181, 
183:  Pareong  v.  Bed/Mt,  28  U.  S.  8  Pet.  488, 
446(7  L.  ed.  782);  liex  v.  Bennett,  1  Str.  101; 
Bex  V.  Latham,  8  Burr.  1485;  Bex  v.  Lathorp, 
1  W.  Bl.  471;  Bex  v.  Pateman,  2  T.  R.  777; 
Bexy.  Biehmond,  6  T.  R.  560;  Bex  ▼.  Jonee,  8 
Mod.  201;  i2»y.  WfUtehureh,  S^od.  210;  Bex  v. 
BuUer,  8  Mod.  850;  Bex  y.  iW,  2  Bamardis- 
toD,  98;  Bex  y.  Caurtenay,  9  East,  246,  248; 
Bex  V.  Amery,  1  T.  R.  868;  State  v.  Mesemore, 
14  Wis.  115;  P^opUv.  OieoU,  15  Mich.  826,  829; 
FlBople  y.  Albany  db  S.  B.  Co.  57  N.  Y.  161; 
State  V.  Allen,  5  Kan.  218;  Com.  y.  Vdaware 
di  EL  Canal  Co.  48  Pa.  295,  800;  Tueealooea 
Seientijk  dk  Art  Auo.  v.  StaU,  58  Ala.  54; 
People  v.  RoyatUm  db  W.  Tamp.  Co.  11  Vt. 


481;  Com.  v.  Smead,  11  Mass.  74;  People  v. 
Kingston  db  M.  Tump.  Boad  Co.  28  Wend.  211; 
Pleople  y.  Hilledale  db  C.  Tump.  Boad  Co.  28 
Wend.  256;  People  v.  Bank  of  Hudson,  6  Cow. 
217,  220. 

That  proceedhigs  by  information  in  the  nat- 
ure of  quo  warranto  ar^  purely  of  legal  and 
not  of  equitable  cognizance,  see 

Updegraf  v.  Crane,  47  Pa.  108,  106;  Be 
Bank  of  Mount  Fieaeant,  5  Ohio,  250;  HuUman 
V.  Honeomb,  5  Ohio  St.  237;  AUy-Qen.  ▼.  Vtiea 
Ins.  Co.  2  Johns.  Ch.  891;  Atty-Gen.  y.  Bank 
of  Niagara,  Hopk.  Ch.  854. 

The  franchises  of  a  cor^ration  can  be  for- 
feited only  by  reason  of  misuser  or  nonuser. 

High)  Extr.  Legal  Rem.  g  592;  Shortt,  In- 
formations, 145;  Terrett  y.  Taylor,  18  U.  S.  9 
Cranch,  48  (8  L.  ed.  650);  Mumma  y.  Potomac 
Co.  88  U.  8.  8  Pet.  281,  287  (8  L.  ed.  945); 
Sir  Jamee  Smith's  Case,  4  Mod.  58,  58;  Lon- 
don y.  Vanacre,  12  Mod.  370-271;  People  v. 
Bank  of  Niagara,  6  Cow.  196;  Slee  y.  Bloom,  5 
Johns.  Ch.  880;  People  y.  Vtiea  Ine.  Co.  15 
Johns.  858;  People  y.  Kingston  db  M.  Tump. 
Boad  Co.  28  Wend.  198.  See  also  Dis.  Op. 
Cowen.  J.;  People y.  Bristol  dkR  Tump.  Boad 
Co.  28  Wend.  222;  People  v.  Hilledale  db  C. 
Ihtrnp.  Boad  Co.  23  Wend.  254,  and  cases  dted 
in  last  three  cases:  Chesapeake  db  0.  Canal  Co. 
y.  Baltimore  d  0.  B.  Co.  4  Gill  <&  J.  1,  106, 
107, 121;  Murphy  y.  Fa/rmirs  ja»n*,  20Pa.  415; 
Com.  y.  Commercial  Bank,  28  Pa.  888;  Chicago 
L.  Ins.  Co.  y.  Needles,  118  U.  B.  574  (28  L.  ed. 
1084);  People  y.  Bidgley,  21  III.  65,  and  cases 
cited;  State  y.  Commercial  Bank,  10  Ohio,  585; 
State  y.  Columbia  db  H.  Tump.  Co,  2  Sneed, 
254;  State  y.N.  0.  Gas  Light  d  Bkg.  Co.  2  Rob. 
(La.)  529. 


appears  and  pleads  In  the  same  corporate  charao- 
ter,  its  corporate  existence  cannot  afterwards  be 
controverted.  State  v.  Ctnoinnati  Qas  Light  &  C. 
Go.  18  Ohio  St.  282;  State  y.  Commercial  Bank,  88 
M]H.47i. 

Where  the  charter  shows  that  the  corporation 
was  legally  created  in  the  first  instaooe,  the  law 
will  presume  its  continued  existence  down  to  the 
time  of  filing-  the  information.  Atty-Oen.  y.  Mich. 
«tate  Bank,  SDoug.  (Mich.)  860. 

Where,  however,  the  action  is  instituted  against 
individuals,  the  return  should  also  show  that  the 
respondents  are  empowered  by  the  corporation  to 
do  the  acts  complained  of,  and  that  their  action 
is  binding  and  obligatory  upon  the  corporation  it- 
ielf,  since  otherwise  it  is  merely  their  individual 
action.   State  v.  Brown,  88 Miss.  600, 84  Miss.  688. 

It  is  not  competent  in  such  proceedings  to  con- 
sider or  determine  the  rights  or  liabilities  of  tUrd 
parties  acquired  and  incurred  in  their  dealings 
with  the  corporation  proceeded  against  Society 
Ferun  v.  aeveland,  1  West.  Hep.  608, 48  Ohio  St.  481. 

When  the  court  has  adjudged  that  such  body  be 
excluded  from  the  right  to  exercise  the  franchises 
of  a  corporation,  it  has  exhausted  its  Jurisdiction 
^ver  the  subject  matter.    Ibid. 

Remedy  by  action. 

In  Kansas,  the  writ  of  quo  warranto  and  the  pro- 
<ieedtDg  by  information  in  the  nature  of  quo  war- 
ranto, have  been  abolished,  and  the  remedies  which 
were  obtainable  at  common  law  in  those  forms  are 
had  by  civil  action.  Ames  v.  Kan.  Ill  U.  S.  448 
C»  L.  ed.  488);  Foster  v.  Kan.  112  U.  S.  806  (28  L. 
cd.0B6). 

In  New  Tork  lx>th  the  writ  and  proceedings  by 


Information  are  abolished  by  the  Ckxle.  But  relief 
may  now  be  obtained  by  a  civil  action,  the  power 
of  the  courts  remaining  unchanged.  People  v. 
Hall,  80  N.  Y.  117. 

In  Pennsylvania  quo  warranto  is  held  by  the 
courts  to  be,  in  aU  save  form,  the  same  as  the  writ 
of  quo  warranto  at  common  law.  Oom.  v.  Burrell, 
7  Pa.  84.    See  Murphy  v.  Farmers  Bank,  80  Pa.  41ft. 

In  Tennessee  the  original  writ  has  never  been 
adopted,  the  remedy  being  in  chancery.  State  v. 
Turk,  Mart.  A  Yerg.  286;  Atty-Oen.  v.  Leaf,  0 
Humph.  764. 

In  actions  to  attain  remedies  formerly  reached 
by  the  writ  of  quo  uxirranto  and  informations  in 
the  nature  of  quo  watranto  the  old  form  of  the 
proceedings  is  abolished.  The  position  of  defend- 
ant, the  rules  of  evidence  and  the  presumptions  of 
law  and  fact,  are  the  same  as  in  the  proceedings  by 
writ  on  information  for  which  the  remedy  by  ao- 
tlon  was  substituted.  Territory  v.  Hauxhurst,  8 
Dak.  206. 

A  complaint  which  shows  that  a  gravel  road  cor- 
poration in  exercising  corporate  power  over  a  pub- 
lic highway  is  committing  acta  unauthorized  by 
law  does  not  state  facts  which  will  sustain  an  ac- 
tion brought  by  a  private  citizen.  The  exclusive 
remedy  is  by  information  in  the  name  of  the  State. 
Palmer  v.  ILogansport  &  B.  C.  Oravel  Road  Oo.  6 
West.  Rep.  286, 106  Ind.  187. 

Where  the  records  of  the  county  clerk^s  office 
were  destroyed  by  fire,  testimony  is  admissible  to 
prove  the  contents  of  the  certificate  of  Incorpora- 
tion, if  it  shows  satisfactorily  that  the  certificate 
contained  the  statements  required  by  the  statute. 
Rose  Hill  &  E.  Road  Co.  v.  People,  1  West.  Rep.  611, 
U6I1L188. 
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Minnesota  Supreme  Coubt. 


To  be  a  franchise  the  right  possessed  must  be 
such  as  cannot  be  exercised  without  the  express 
permission  of  the  sovereign  power,  that  is,  one 
of  those  privileges  reserved  to  the  monopoly  of 
the  government  or  from  the  exercise  of  which, 
without  special  permission,  the  subject  is  re- 
stricted by  law. 

See  Bex  v.  BeyneU,  2  Str.  1161;  People  v. 
Utiea  Ins.  Co,  $upra;  Slee  v.  Bloomy  19  Johns. 
466,  478,  474. 

Acts  in  order  to  furnish  ground  for  forfeiture 
of  a  franchise  must  be  something  more  than 
simply  ultra  vires. 

See  State  v.  Commercial  Bank,  10  Ohio,  685; 
B^g,  V.  Justices  of  Durham,  5  Dowl.  &  L.  82, 
11  Jur.  980;  People  v.  Whiteomb,  55  111.  172; 
Atty-Gen.  v.  Salem,  108  Mass.  188;  State  v. 
KiU  Buck  Tump.  Co.  88  Ind.  71;  People  v. 
Hillsdale  dh  C.  Turnip.  Boad  Co.  supra;  State 
V.  Kingan,  51  Ind.  142;  Atty-Oen.  v.  Peters- 
burg  db  B.  B.  Co.  6  Ired.  L.  456;  Shortt,  Informa- 
tions, 182. 

In  the  first  place  it  is  alleged  that  the  capital 
stock  of  the  Northwestern  Manufacturing  & 
Car  Company  is  property  which  respondent  as 
a  manufacturing  corporation  had  no  right  to 
acquire.  A  corporation  has  a  legal  right  to  in- 
vest in  the  capital  stock  of  other  corporations. 

See  Howe  v.  Boston  Carpet  Co.  16  Gray,  498; 
Booth  Y.  Bobinson,  55  Md.  419;  Evans  y.'Baily, 
66  Cal.  112;  Hodges  v.  New  Eng.  Screw  Go.ltL 
I.  812.  847,  848;  Hodges  v.  New  Eng.  Screw 
Co.  SKI.  9;  Treadwell  v.  Salisbury  Mfg.  Co. 
7  Gray,  898,  404-406;  Be  Bamed^s  Banking  Co. 
L.  R.  3  Ch.  App.  105, 118;  Boyal  Bank  of  In- 
dia's Case,  L.  R.  4  Ch.  App.  252,  257. 

A  solvent  corporation  may  purchase  shares 
of  its  own  stock. 

City  Bank  of  Columbus  v.  Bruce,  17  N.  Y. 
507;  Barton  v.  Port  Jackson  dt  U.  F.  PI.  Boad 
Co.  17  Barb.  897;  State  Bank  of  Ohioy.  Fox,  8 
Blatchf.  481:  Williams  v.  Savage  Mfg.  Co.  8 
Md.  Ch.  418;  Taylor  v.  Miami  Exporting  Co. 
6  Ohio,  176. 

Mitchell,  J.,  delivered  ,the  opinion  of  the 
court: 

Proceedings  upon  information  in  the  nature 
of  quo  warranto  filed  by  the  Attorney- General 
gainst  respondent  to  show  cause  why  its  fran- 
chises should  not  be  declared  forfeited  and  the 
corporation  dissolved. 

In  justice  to  this  court  as  well  as  to  the  At- 
torney-General it  is  proper  at  the  outset  to  cor- 
rect an  error  into  which  respondent's  counsel 
have  fallen.  They  have  repeatedly  asserted, 
both  in  their  briefs  and  in  their  oral  ar^ments, 
that  the  Attorney-General  has  filed  a  disclaimer 
of  any  interest  in  these  proceedings  on  his  own 
part  or  on  part  of  the  State.  An  inspection  of 
the  statement  filed  by  him  will  show  that  it 
will  bear  no  such  construction. 

As  such  proceedings  are  in  the  nature  of  a 
public  prosecution,  having  for  their  object  the 
recovery  to  the  State  of  a  usurped  or  forfeited 
franchise  and  not  to  redress  private  grievances, 
no  one  but  the  Attorney-General  has  authority 
to  institute  or  prosecute  them,  it  bein^  exclu- 
sively for  him  to  determine  when  pubhc  inter- 
ests require  them  to  be  instituted.  Therefore, 
had  he  moved  to  dismiss,  as  he  had  the  un- 
doubted right  to  do,  or  had  he  stated  that  this 
was  not  a  case  which  public  interests  required 
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to  be  prosecuted,  we  would  undoubtedly  have 
dismissed,  notwithstanding  objections  from  pri- 
vate parties.  But  the  Attorney-General  bavinp 
done  neither,  and  the  information  being  filed 
by  him  in  his  official  capacity,  this  court  did 
the  only  thing  it  could  do  under  the  dream- 
stances,  viz. :  to  entertain  the  proceedings  and 
determine  them  according  to  law. 

1.  It  is  objected  that  this  court  has  no  oii^- 
nal  jurisdiction  in  proceedings  of  this  nature. 
In  a  number  of  cases  since  the  enactment  of 
chapter  58,  General  Laws  1876,  the  existence 
of  such  jurisdiction  has  been  taken  for  granted 
without  question.  State  v.  Sharp,  27  Minn. 
88:  Bamum  v.  Oilman,  27  Minn.  466;  Stale  v. 
Dowlan,  88  Minn.  586;  State  v.  Harrison,  34 
Minn.  526. 

Twice  the  point  has  been  considered  and  de 
cided.  State  v.  St.  Paul  db  S.  C.  B.  Co.  ^ 
Mum.  222:  State  v.  Minnesota  Cent.  B.  Co.% 
Minn.  246. 

Under  such  circumstances  we  would  ordi- 
narily consider  a  question  as  foreclosed.  But 
inasmuch  as  it  is  an  important  one,  involvinf 
constitutional  rights,  and  respondent's  connm 
have  placed  their  contention  upon  grounds  not 
heretofore  distinctly  presented  to  this  court,  to 
the  discussion  of  which  they  have  hroo^t 
great  learning  and  exhaustive  research,  we 
have  thought  proper  to  re-examine  the  subject. 
Respondent's  position  is  that  the  Act  of  1878, 
assuming  to  give  this  court  ori^nal  jurisdic- 
tion in  quo  warranto,  is  unconstitutionaL  Its 
line  of  arirument  is:  first,  that  this  court  has 
no  jurisdiction  for  any  purpose  in  any  case  in 
which  trial  by  jury  is  demandable  as  of  right; 
second,  that  trial  by  jury  is  demandable  as  of 
right  in  all  cases  in  which  such  right  existed 
at  common  law  at  the  time  of  the  Moption  of 
the  Constitution  of  the  State;  third,  that  at 
common  law  a  party  had  a  right  to  trial  by 
jury  in  proceedings  upon  information  in  the 
nature  of  quo  loarranto. 

Counsel  have  gone  very  exhaustively  into- 
the  discussion  of  the  nature  of  the  ancient  and 
obsolete  writ  of  quo  warranto  and  of  its  iDore 
modem  substitute,  an  information  in  the  nature 
of  quo  warranto,  and  of  the  mode  of  trial  of 
such  proceedings  at  common  law.  But  for 
present  purposes  all  we  deem  necessary  to  con- 
sider are  the  provisions  of  our  own  Constitu- 
tion in  connection  with  the  right  of  trial  by 
jury  as  it  existed  in  the  Territolr  of  Minnesota 
at  the  time  of  its  adoption,  and  the  construc- 
tion which  has  been  put  upon  these  consd- 
tutional  provisions  by  this  court  And  first  it 
must  be  remembered  that  the  statutes  then,  as 
now,  only  gave  the  right  of  trial  by  jury  in 
actions  for  the  recovery  of  money  or  of  spe- 
cific real  or  personal  property,  or  for  divorce  for 
adultery.    Rev.  Stat.  1851,  chap  71. 

The  writ  of  quo  warranto  and  proceedings 
upon  information  in  the  nature  of  quo  warranie 
had  been  abolished,  relief  of  that  nature  being 
obtained  only  in  a  civil  action.  Rev.  Stat.  1851, 
chap.  80. 

Such  an  action  would  not  have  been  triaUe 
by  a  jury  unless  the  Territorial  Statutes  were 
in  conflict  with  article  7  of  the  Amendments  to 
the  Federal  Constitution  which  provides  that 
"In  suits  at  common  law  where  the  value  in 
controversy  shall  exceed  f20  the  right  of  trial 
by  jury  shall  be  preserved,"  which  was  the 
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only  restricUoii  upon  the  power  of  the  Tenitor- 
kl  L^islature  to  take  away  the  right  of  trial 
by  jury. 

Section  4,  article  1  of  the  Constitution  of  the 
State  is  that  "The  right  of  trial  by  jury  shall 
remain  inyiolate  and  extend  to  all  cases  at  law 
without  regard  to  the  amount  in  controversy." 

Section  2,  article  6  of  the  same  instrument 
provides  that  *lt  (the  supreme  court)  shall  have 
original  jurisdiction  in  such  ^remedial  cases  as 
may  be  prescribed  by  law,  and  appellate  juris- 
diction in  all  cases  both  in  law  and  ec|uity;  but 
there  shall  be  no  trial  by  jury  in  said  court." 

The  first  of  these  provisions  received  a  con- 
struction (always  since  followed)  at  an  early 
day  in  WhaUon  v.  Bancroft,  4  Minn.  109,  in 
which  it  was  held  that  the  effect  of  it  was  first 
to  recognize  the  right  of  trial  by  Jury  as  it  ex- 
isted in  the  Territory  of  Minnesota  at  the  time 
of  the  adoption  of  the  Constitution,  and  second 
to  continue  such  right  unimpaired  and  invio- 
late; that  it  neither  took  from  nor  added  to  the 
ri^ht  as  it  previously  existed,  the  only  change 
beme  to  secure  this  right  in  "cases  at  law"  in- 
volvuig  less  than  $20.  Ame$  v.  Lake  Superior 
AM.&Co.  21  Minn.  291;  State  v.  Lake  City, 
25  Minn.  404. 

The  expression  ccteee  at  law  has  been  invari- 
ably construed  by  this  court  as  referring  to 
ormnary  common-law  actions  as  distinguished 
from  suits  in  equity  or  admiralty  and  special 
proceedings  or  what  are  called  remedial  eaees  in 
section  2,  article  6. 

Whatever  may  be  the  scope  of  the  phrase 
actions  at  common  law  in  the  Constitution  of  the 
United  States  as  construed  by  the  federal 
courts,  it  is  certain  that  the  term  caees  at  law 
used  in  our  Constitution,  as  construed  by  this 
court,  would  not  include  proceedings  upon  in- 
formation in  the  nature  of  ^o  warranto;  also 
that  such  proceedings  fall  within  the  term  "re- 
medial cases"  as  used  in  section  2,  article  6. 

In  State  v.  Lake  City,  evpra,  it  is  said  that  a 
distinction  is  clearly  made  between  the  classes 
of  cases  denominated  Caaee  at  Law  in  section  4, 
article  1,  and  those  included  under  the  designa- 
tion of  Betnedial  Caeee  in  section  2,  article  6, 
the  former  evidently  referring  to  ordinary  com- 
mon-law actions,  while  the  latter  embrace  those 
remedies  of  a  special  or  extraordinary  charac- 
ter usually  spoken  of  as  special  proceedings, 
such  as  mandamus,  quo  warranto  and  others  of 
like  special  or  extraordinary  character. 

The  same  distinction,  and  substantially  the 
same  definition  of  "remedial  cases,"  is  repeated 
in  &€Ue  V.  St,  Paul  <&S.  C.  R,  Co,  supra;  and  as 
was  said  in  State  v.  Lake  City,  supra,  section 
4,  article  1  of  the  Constitution  must  be  con- 
strued in  connection  with  section  2,  article  6, 
which  gives  this  court  original  jurisdiction  in 
such  "remedial  cases"  as  may  be  prescribed  by 
law,  coupled  with  the  express  prohibition  that 
there  ahtdi  be  no  jury  trial  in  this  court. 

Evidently  the  "cases  at  law"  referred  to  in 
the  first  cannot  include  any  of  the  "remedial 
cases"  included  in  the  second;  and  the  prohi- 
bition of  a*  jury  trial  in  this  court  negatives  any 
implication  that  the  right  to  such  a  mode  of 
trial  can  be  enjoyed  in  any  of  the  "remedial 
cases"  which  this  court  may  be  authorized  to 
tiy  in  the  exercise  of  its  original  jurisdic- 
tion. 

It  must,  therefore,  be  considered  as  settled 
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that  the  "remedial  cases"  of  which  the  L^^s- 
lature  may  give  this  court  original  jurisdiction 
includes  all  those  special  or  extraordinary  pro- 
ceeding under  what  are  usually  cbUed  original 
remedial  writs,  such  as  habeas  corpus,  manda- 
mus, prohibition,  quo  loarranto  and  the  like, 
of  which  the  Constitutions  of  most  States,  for 
manifest  reasons  of  public  policy  and  conven- 
ience, give  original  jurisdiction  to  the  highest 
appellate  court,  and  that  none  of  these  special 
or  extraordinary  proceedings  under  any  of  these 
writs,  are  included  within  those  cases  d^nomi- 
nated  "cases  at  law"  in  section  4,  article  1. 

This  view  is  right  in  the  line  of  all  the  decis- 
ions of  this  court  from  the  earliest  date,  holding 
that  the  right  of  trial  by  jury  in  civil  cases 
under  the  Constitution  does  not  extend  to  special 
proceedings  but  is  limited  to  the  trial  of  issues 
of  fact  in  ordinary  common-law  actions  for  the 
recovery  of  money  only,  or  of  specific  real  and 
personal  property,  and  actions  for  divorce  for 
adultery.  Wfiallon  v.  Bancroft,  supra;  Ford 
V.  WHffht,  18  Minn.  518;  State  v.  Sherwood,  15 
Minn.  221;  Finch  v.  Oreen,  16  Minn.  855; 
Ames  V.  Lake  Superior  dt  \f.  R.  Co.  supra; 
Mille  Lacs  Co.  v.  Morrison,  22  Minn.  178; 
Bruggerman  v.  True,  25  Minn.  123;  State  v. 
Lake  City,  supra;  Sumner  v.  Jones,  27  Minn. 
812;  Wendell  v.  /.Oon,  80  Minn.  284;  Judd  v. 
Dike,  80  Minn.  880. 

n.  This  brings  us  to  the  consideration  of  the 
merits  of  the  case  which  comes  up  on  demur- 
rer to  the  answer  to  the  information.  Both 
the  information  and  the  answer,  especially  the 
latter,  are  so  voluminous,  going  over  so  much 
ground,  often  without  regard  to  the  order  of 
time,  and  so  involved  in  tne  method  of  state- 
ment that  it  becomes  somewhat  difficult  to  ex- 
tract from  the  whole  mass  anything  like  an  in- 
telligible and  connected  statement  of  facts. 

The  following  will  perhaps  be  sufficiently 
full  and  accurate  for  the  present  purpose: 

The  corporation  of  Seymour  Sabin  &  Com- 
pany, organized  under  title  2,  chapter  84, 
Gleneral  Statutes,  1878,  had  been  engaged  for 
some  years  in  the  business  of  manufacturing, 
lumbering  and  merchandising.  In  May,  1862, 
the  Northwestern  Manufacturing  &  Car  Com- 
pany was  organized  as  a  manufacturing  corpo- 
ration under  chapter  11,  General  Laws  1878, 
with  a  professed  paid  up  capital  stock  of  about 
$4,500,000;  viz.,  about  $8,000,000  preferred 
stock  and  $1,600,000  common  stock.  It  was 
organized  with  a  view  of  buying  out  and  con- 
tinuing the  manufacturing  business  of  Sey- 
mour Sabin  &  Company.  Upon  its  organiza- 
tion it  purchased  the  manufacturing  plant,  and 
the  assets  of  that  company  of  the  alleged  value 
of  $2,617,000  includW  over  $1,250,000  of 
bills  receivable,  commonly  known  as  "machine 
notes,"  and  a  large  amount  of  "undivided 
profits"  and  "contracts,"  whatever  that  may 
mean.  For  these  assets  the  car  company  is- 
sued and  paid  to  Seymour  Sabin  &  Company 
$2,617,000  of  its  preferred  stock,  and  $1,500,- 
000  of  its  common  stock,  the  latter  as  "bonus." 

The  car  company  thereupon  engaged  in  the 
manufacturing  business  while  Seymour  Sabin 
&  Company  continued  the  business  of  lum- 
bering and  merchandising.  The  latter  pro- 
ceeded to  divide  up  among  its  own  stock- 
holders the  stock  of  the  car  company,  thus  re- 
ceived, in  exchange  for  its  own  stock  which 
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was  delivered  up  and  caDceled,  od  the  basis  of 
|2  of  the  former  for  one  of  the  latter. 

The  two  companies  continued  in  business 
about  two  years,  during  which  they  seem  to 
have  been  in  the  habit  of  indorsing  each  other's 
paper  for  large  amounts,  at  least  the  car  com- 
pany indorsea  that  of  Seymour  Sabin  &  Com- 
pany to  the  amount  of  $500,000,  which  was 
outstanding  when  both  companies  failed. 

During  Uiis  two  years  the  car  company  paid 
^60,000  in  dividends  to  its  preferred  stock- 
holders, no  part  of  which,  as  respondent  al- 
leges, was  ever  earned. 

In!May,  1884,  both  companies  being  insolv- 
ent, their  affairs  were  put  into  the  hands  of  re- 
ceivers, the  debts  of  Seymour  Sabin  &  Com- 
pany, being  over  $2,000,000,  and  its  assets  real- 
feing  at  receiver's  sale  only  $45,000  or  about 
two  cents  on  the  dollar  of  its  indebtedness,  and 
the  debts  of  the  car  company  being  about  $3,- 
400,000,  and  its  assets,  which  were  of  a  vexy 
miscellaneous  character,  estimated  at  $4,  872,- 
OOio,  but  realizing  at  receiver's  sale  two  years 
afterwards  only  $1,150,000,  which  after  de- 
ducting expenses  and  several  hundred  thou- 
sand dollars  liabilities  contracted  by  the  receiver 
left  only  about  $225,000  or  from  ten  to  fifteen 
cents  on  the  dollar  for  the  creditors,  and  noth- 
ing, of  course,  for  the  stockholders. 

In  November,  1884,  some  of  the  stockhold- 
ers and  creditors  of  the  car  company,  with  a 
view  of  saving  something  out  of  the  wreck,  or- 
ganized the  respondent,  the  Minnesota  Thresh- 
er Manufacturing  Company,  with  an  author- 
ized capital  of  $7,000,000,  viz..  $4.000,000 pre- 
ferred stock,  and  $3,000,000  common  stock, 
on  the  following  plan,  to  wit:  paid  up  preferred 
stock  to  be  issued  in  exchange  for  claims 
against  the  car  company  at  par,  and  paid  up 
common  stock  in  exchange  for  preferred  stock 
of  the  car  company,  dollar  for  dollar.  All  of 
the  stock  of  respondent  has  been  issued  on  this 
plan;  and  included  in  the  claims  against  the 
car  company  for  which  respondent's  stock  has 
been  thus  issued  are  the  indorsements  of  the 
car  company,  upon  the  paper  of  Seymour  Sa- 
bin &  Companv,  already  referred  to. 

The  respondent  has  thus  issued  about  $1,- 
700,000  of  its  preferred  stock  and  $2,000,000  of 
its  common  stock,  and  thus  become  the  owner 
of  claims  against  the  car  company  to  the  for- 
mer amount,  and  of  its  stock  to  the  latter 
amount. 

Down  to  April,  1887,  the  respondent  alleges 
that  it  supposed  that  the  assets  of  the  car  com- 
pany would  realize  enough  to  pay  its  debts 
in  full  and  leave  some  surplus  for  its  preferred 
stockholders;  but  since  that  date  the  respondent 
seems  to  have  continued  to  issue  its  stock  on 
the  same  basis  or  plan  as  before,  except  that 
those  who  exchange  their  preferred  stock  in  the 
car  company  for  the  common  stock  of  respond- 
ent, are  required  to  place  the  latter  in  the  hands 
of  certain  trustees  to  hold  and  vote  for  the 
term  of  five  years. 

Common  and  preferred  stock  have  the  same 
voting  power. 

In  1887  the  court  ordered  the  receiver  to  sell 
en  nuMe  the  entire  assets  of  the  car  company, 
consisting  of  stock  on  hand,  accounts,  bills  re- 
ceivable to  the  amount  of  over  $1,500,000, 
claims  against  Seymour  Sabin  &  Company  to 
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a  large  amount,  and  some  stock  in  two  otbcr 
insolvent  corporations. 

The  respondent  porchased  the  whole  of  these 
assets  for  $1,160,000,  and  in  order  to  raise  the 
amount  of  cash  necessary  to  be  paid  on  the 
purchase  ($500,000)  devised  a  scheme  by  which 
it  executed  a  mortgage  or  trasti  deed  for  $1,- 
600,000  on  the  entire  property  purchased,  as- 
der  which  it  issued  and  sold  its  bonds  to  the 
amount  of  $1,178,000  to  its  preferred  UtoAr 
holders  for  f fty  cents  on  the  aollar  cash,  they 
at  the  same  time  surrendering  for  cancellatioii 
and  retirement  $1  of  their  stock  for  eveiy  $3 
of  bonds  purchased. 

After  obtaining  possession  of  the  property 
thus  purchased  at  the  receiver's  sale,  which  it 
alleges  was  worth  more  than  double  what  it 
paid  for  it,  the  respondent  engaged  in  themsD- 
ufacturing  of  machinery  at  Stillwater,  which 
it  is  still  carrying  on  extensively,  having,  as  it 
alleges,  sold  articles  of  its  own  manuiactare 
since  it  commenced  business,  of  the  value  of 
$1,100,000. 

As  purchaser  and  owner  of  the  large  daims 
already  referred  to  against  Seymour  Sabin  & 
Company  and  the  car  company,  the  respond- 
ent has  commenced,  or  is  about  to  commenoe, 
the  following  suits: 

Mrstf  against  the  stockholders  of  Seymour 
Sabin  &  Company,  who  exchanged  their  stock 
for  that  of  the  car  company,  it  being  claimed 
that  such  exchange  was  illegal,  and  in  fnud 
of  creditors; 

Second,  against  the  holders  of  the  common 
stock  of  the  car  company  on  the  ground  that 
they  have  never  paid  for  the  same; 

third,  against  the  preferred  stockholders  of 
the  car  company  to  recover  back  the  dividends 
received  by  them,  on  the  ground  that  they 
were  never  earned. 

The  articles  of  association  of  respondent  (£x. 
F.)  state  that  the  oreanization  is  formed  "pur- 
suant to  and  in  conformity  with  an  Act  of  the 
Legislature  of  the  State  oi  Minnesota  entitled 
'An  Act  Relating  to  Manufacturing  Corporis 
tions,'  approved  March  7, 1878,  andthesevenl 
Acts  of  the  Legislature  amendatory  thereof." 
Qen.  Stat.  1878,  chap.  84,  §§  120-148. 

The  articles  state  that  "The  objects  for  which 
the  association  is  formed  are  the  purchase  of 
the  capital  stock,  evidences  of  indebtedness  is- 
sued by  it,  and  the  assets  of  the  Northwestern 
Manufacturing  &  Car  Company,  a  corporation 
existing  under  the  laws  of  the  State  of  Hmne- 
sota,  or  anj  portion  of  said  capital  stock,  evi- 
dence of  indebtedness  or  assets,  and  the  man- 
ufacture and  sale  of  steam  engines  of  all  kinds, 
farm  implements  and  machinery  of  all  kinds, 
and  the  manufacture  and  sale  of  all  articles, 
implements  and  machinery  of  which  wood  and 
iron  or  either  of  them  form  Uie  principal  com- 
ponent parts,  and  the  manufacture  of  the  ma- 
terials therein  used." 

These  articles  contain  everything  required 
by  title  2,  chapter  84,  except  a  statement  of 
the  highest  amount  of  indebtedness  to  which 
the  corporation  should  at  anv  time  be  sub^wt 
The  articles  were  also  published  and  fiko  as 
required  by  ^that  title.  The  directors  also  pre- 
pared a  certificate  in  the  form  required  by  seo^ 
tion  9  of  the  Act  of  1878  (Gen.  Stat  1878, 
chap.  84,  §  128)  in  case  of  manufacturing  oor- 
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poratioDs;  but  (as  we  construe  the  allegations 
of  the  answer)  it  was  never  filed. 

Much  of  this  history  is  perhaps  irrelevant  to 
any  questions  involved  in  these  proceedings, 
but  it  will  serve  to  convey  a  tolerably  clear 
idea  of  the  situation  of  things  as  presented  by 
tbe  record.  The  relator  by  his  information 
stands  admitting  the  corporate  existence  of  the 
respondent,  but  claims  upon  the  facts  four 
grounds  of  forfeiture  of  its  franchises  for  mis- 
user, viz. :  fir»t,  doing  business  without  filing  a 
certificate  as  required  by  section  9  of  the  Act 
of  1873;  second,  dealing  in  negotiable  paper, 
and  in  the  stock  and  indebtedness  of  other  and 
insolvent  corporations,  and  issuing  its  stock 
therefor;  third,  purchasing  and  retiring  its  own 
stock  to  the  prejudice  of  its  creditors  and  stock- 
holders; fourtli,  using  its  franchises  and  pow- 
ers as  an  instrument^ity  of  fraud  and  oppres- 
sion in  bringing  a  large  number  of  suits  against 
the  stockholders  of  Seymour  Sabin  &  Com- 
pany and  the  car  company  upon  the  claims  re- 
ferred to. 

This  last  is  but  a  makeweight  and  is  not 
urged  upon  the  argument.  Taken  bv  itself 
there  is  nothing  in  it;  for  if  respondent  had  the 
power  to  purchase  these  claims  it  has  an  un- 
doubted right  to  bring  suiis  on  them  to  test  the 
question  of  personal  liabUity  of  the  stockhold- 
ers of  these  defunct  corporations. 

The  determination  of  the  case  will  require 
the  consideration  of  two  leading  questions: 
iint.  What  kind  of  a  corporation  is  the  respond- 
ent? and,  9eeond,  What  is  the  office  of  an  infor- 
mation in  the  nature  of  quo  warranto,  and 
what  will  constitute  a  misuser  of  corporate 
franchises  such  as  to  warrant  a  judgment  of 
ouster  in  such  proceedings? 

The  articles  of  association  state  that  the  cor- 
poration was  formed  under  the  Act  of  1878 
relating  to  manufacturing'  corporations,  but 
this  does  not  make  it  so.  To  determine  its 
actual  character  we  must  look  to  the  obiects  of 
its  formation  and  the  nature  of  its  business  as 
stated  in  the  articles  themselves.  It  cannot  be 
made  one  kind  of  corporation  merely  by  label- 
ing it  such,  if  its  declared  obiects  and  purposes 
ahow  it  to  be  something  else.  No  corpora- 
tion can  be  organized  under  the  Act  of  1878, 
except  for  an  exclusively  manufacturing  or 
mechanical  business. 

It  does  not  authorize  the  organization  of  a 
corporation  for  the  purpose  of  carrying  on  a 
manufacturing  business  and  also  another  and 
independent  business  not  properly  incident  to 
or  connected  with  manufacturing.  This  is 
clear  from  the  very  language  of  the  Act  itself, 
as  well  as  from  the  history  of  the  causes  lead- 
ing to  its  enactment.  It  was  passed  immedi- 
ately after  tbe  adoption  of  the  Constitutional 
Amendment  of  1872,  excepting  the  stockhold- 
ers of  manufacturing  and  mechanical  corpora- 
tions from  the  personal  liability  imposed  by 
article  10,  section  8  of  the  Constitution  upon 
the  stockholders  of  all  corporations,  and  was 
doubtless  passed  to  carry  into  effect  the  pur- 
pose of  that  amendment.  That  purpose  was 
to  encourage  manufacturing  enterprises  by  ex- 
empting those  investing  their  capital  in  that 
bofliness  from  personal  liability. 

One  other  consideration  that  not  improbablv 
induced  this  exemption  in  favor  of  stockhold- 
en  in  purely  manufacturing  corporations  was 
8L.RA, 


that  ordinarily  the  added  security  to  creditors 
of  the  personal  liability  of  stockholders  is  less 
needed  in  the  case  of  such  corporations,  inas- 
much as  manufacturing  is  the  process  of  add- 
ing value  to  raw  material  by  lat)or,  and  hence, 
if  honestly  conducted,  is  a  safer  business  and 
less  liable  to  speculative  risks  than  trade  gen- 
erally. 

But  to  extend  the  exemption  to  cor]X)rations 
combining  manufacturing  with  some  other  dis- 
tinct and  independent  business  would  at  once 
defeat  the  object  of  the  Amendment  of  18^2,  and 
also  nullify  the  constitutional  provision  impos- 
ing a  personal  liability  on  the  stockholders  of 
all  but  manufacturing  corporations;  for  this 
exemption  could  then  be  secured  by  attaching 
a  very  small  manufacturing  annex  to  a  very 
large  trading  or  speculative  business,  all  the 
risk  of  the  latter  being  immediately  added  to 
the  whole  business,  and  no  inducement  exist- 
ing to  invest  anv  capital  in  the  former  except 
the  smallest  possible  amount  necessary  to  bring 
tbe  whole  business  within  the  constitutional 
exemption. 

It  is  clear,  therefore,  to  our  minds  that  under 
the  Act  of  1878  a  corporation  can  only  be 
organized  for  carrying  on  an  exclusiveljr  man- 
ufacturing or  mechanical  business,  which  of 
course  includes  anything  that  is  properly  in- 
cidental to  or  necessarily  connected  with  such 
business.  A  corporation  organized  to  carry  on 
manufacturing  and  also  some  other  lawful  but 
independent  business  belongs  to  the  class  au- 
thorized by  title  2,  chapter  84,  ^fc^  109-119. 

With  this  construction  of  the  law  in  mind,  it 
is  not  difficult,  on  examination  of  respondent's 
articles  of  association,  to  determine  to  what 
class  it  belongs.  One  of  the  declared  objects 
of  the  formation  is  to  purchase  the  capital 
stock  and  evidences  of  Indebtedness  of  the  car 
company,  a  business  in  no  way  incident  to  or 
properly  connected  with  that  of  manufactur- 
ing. The  contention  of  counsel  to  the  con- 
trary cannot  be  seriously  entertained  for  a 
moment.  If  a  manufacturing  corporation  de- 
sires to  buy  the  plant  of  ^  another  corporation 
formerly  engaged  in  the  same  business,  that  is 
legitimate.  Aid  if,  in  order  to  get  it,  it  be- 
comes necessary  to  buy  with  it  some  other 
property,  not  needed  for  nor  connected  with 
the  manufacturing  business,  this  also  would  be 
permissible  if  done  as  incidental  to  the  main 
purpose  of  securing  the  plant;  but  no  such 
reason  or  excuse  existed  for  buying  the  stock 
and  indebtedness  of  the  car  company. 

Indeed,  it  would  be  difficult  to  imagine  any- 
thin  jb:  more  foreign  to  or  inconsistent  with  a 
legitimate  manuracturing  business  than  for  a 
corporation  to  invest  all  its  capital  in  the  stock 
and  indebtedness  of  another  and  insolvent  cor- 
poration. Under  title  2  a  corporation  can  be 
organized  to  carry  on  anv  lawful  business,  and 
if  parties  desire  to  deal  in  such  speculative 
property,  they  can  do  so  under  that  title,  but 
not  under  the  Act  of  1878,  even  by  connecting 
it  with  manufacturing.  Our  conclusion  there- 
fore is  that  respondent  is  a  corporation  of  the 
class  authorized  by  title  2.  That  Is  what  the 
corporators  themselves  have  characterized  it 
by  their  statement  of  the  object  of  its  for- 
mation. 

The  articles  of  association  were  informal  or 
defective  in  the  one  particular  already  men- 
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tioned,  but  we  tbink  tbis  was  cured  by  cbapt^r 
132,  Qeueral  Laws  1887.  But  in  any  event 
respondent  is  a  corporation  eitber  de  jure  or  de 
facto,  and  it  is  immaterial  bere  wbicb;  for,  as 
already  suggested,  tbe  relator  is  not  in  a  posi- 
tion to  question  its  corporate  existence. 

These  views  as  to  the  corporate  character  of 
respondent  dispose  of  relator's  first  ground  of 
forfeiture,  and  in  part  at  least  of  the  second, 
for  in  tbe  case  of  a  corporation  organized 
under  title  2  no  certificate,  such  as  described 
in  section  128,  chapter  34,  General  Statute,  is 
required,  and  such  a  corporation  may  purchase 
the  stock  and  indebtedness  of  another  corpora- 
tion if  within  tbe  objects  expressed  in  its  arti- 
cles of  association. 

Therefore,  there  remains  only  to  be  consid- 
ered tbe  effect,  first,  of  respondent's  issuing  its 
stock,  dollar  for  dollar,  for  the  stock  and  in- 
debtedness of  the  car  company,  which  was 
confessedly  worth  much  less  than  par,  and, 
second,  of  purchasing  and  retiring  its  own 
stock  held  by  those  who  took  its  bonds. 

While  it  is  not  necessary  here  to  go  at  length 
into  the  subject,  yet  it  is  proper  in  this  connec- 
tion to  consider  briefly  the  second  principal 
question  referred  to  at  the  outset,  viz. :  the 
office  of  an  information  in  the  nature  of  quo 
warranto,  and  what  will  amount  to  such  a 
misuser  of  corporate  franchises  as  to  justify  a 
judgment  of  forfeiture  in  such  proceedings. 

Amd  right  here  it  is  important  to  keep  in 
mind  certain  distinctions  which  it  seems  to  us 
counsel  for  relator  has  overlooked.  And  first, 
these  special  proceedings  upon  information 
must  not  be  confounded  with  a  civil  action 
under  chapter  29,  General  Statutes. 

Although  in  a  general  sense  the  two  may  be 
termed  concurrent  remedies,  yet  it  is  undoubt- 
edly true  that  the  office  or  function  of  tbe  lat- 
ter has  been  enlarged  somewhat  beyond  that  of 
a  common-law  quo  warranto  information.  In 
some  jurisdictions,  as  formerly  with  us,  the 
civil  action  is  the  only  remedy.  But  while, 
quo  warranto  having  been  revived  in  this  State, 
we  have  now  tbe  two  remedies,  yet  the  office 
of  the  writ  of  quo  warranto  ought  not  to  be  ex- 
tended bevond  what  it  was  at  common  law. 
The  remedy  by  civil  action  is  more  in  accord- 
ance with  the  ordinary  mode  of  judicial  pro- 
cedure in  determining  property  rights,  and 
ought  to  be  pursued  except  in  those  sj^ecial  or 
exceptional  cases  where  the  public  interests 
seem  to  demand  a  more  speedy  or  summary 
mode  of  procedure  than  by  action  in  tbe  dis- 
trict court.  The  common-law  quo  warranto 
information,  as  we  have  it  to-day,  is  substan- 
tially as  left  by  the  changes  and  modifications 
made  by  the  Statute  of  9  Anne,  chap.  20. 

The  scope  of  the  remedy  furnished  by  it  is 
to  forfeit  the  franchises  of  a  corporation  for 
misuser  or  nonuser.  It  is  therefore  necessary 
in  order  to  secure  a  judicial  forfeiture  of  re- 
spondent's charter  to  show  a  misuser  of  its 
franchises  justifying  such  a  forfeiture.  And 
as  already  remarKed  the  object  bein^  to  protect 
the  public,  and  not  to  redress  pnvate  griev- 
ances, the  misuser  must  be  such  as  to  work  or 
threaten  a  substantial  injury  to  the  public,  or 
such  as  to  amount  to  a  violation  of  the  funda- 
mental condition  of  the  contract  bv  which  the 
franchise  was  granted  and  thus  defeat  the  pur- 
pose of  the  grant;  and  ordinarily  the  wrung  or 
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evil  must  be  one  remediable  in  no  other  fonn 
of  judicial  proceeding. 

Courts  always  proved  with  great  caution  in 
declaring  a  forfeiture  of  franchises,  and  require 
the  prosecutor  seeking  the  forfeiture  to  brin^ 
the  case  clearly  within  the  rules  of  law  enti- 
tling him  to  exact  so  severe  a  penalty. 

It  is  also  necessary  to  notice  the  distinction, 
frequently  overlooked,  between  franchises  and 
powers. 

The  definition  of  a  franchise  given  by  Fincb^ 
adopted  by  Blackstone,  and  accepted  by  every 
autboritv  since,  is  **a  royal  privilege  or  brandi 
of  the  King's  prerogative,  subsisting  in  tbe 
hands  of  a  subject.  To  be  a  francoise  the 
right  possessed  must  be  such  as  cannot  be  exer- 
cised without  the  express  permission  of  tbe 
sovereign  power — a  privilege  or  immunity  of  a 
a  public  nature  which  cannot  be  legally  exer- 
cised without  legislative  grant. 

It  follows  that  the  right,  whether  existing  in 
a  natural  or  artificial  person,  to  carry  on  anj 
particular  business,  is  not  necessarily  or  usu- 
ally a  franchise.  The  kinds  of  business  wbicb 
corporations  organized  eitber  under  title  % 
chapter  84,  or,  under  the  Act  of  1878.  are  au- 
thorized to  carry  on,  are  powers,  but  not 
franchises;  because  they  are  rights  possessed 
by  all  citizens  who  choose  to  engage  in 
them  without  any  legislative  grant.  The  onlj 
^franchise  which  such  corporations  poasess  is 
the  general  franchise  to  be  or  exist  as  a  corpo- 
rate entity:  hence,  if  they  engage  in  any  bun- 
ness  not  authorized  by  the  statute  it  is  vUra 
vires  or  in  excess  of  their  powers,  bat  not  a 
usurpation  of  franchises  not  granted. 

Acts  in  excess  of  power  may  undoubtedly  be 
carried  so  far  as  to  amount  to  a  misuser  of  tbe 
franchise  to  be  a  corporation,  and  a  ground  for 
its  forfeiture.  How  far  it  must  go  to  amount 
to  tbis  tbe  courts  have  wisely  never  attempted 
to  define  except  in  very  general  terms,  prefer- 
ring the  safe  course  of  adopting  a  gradual  proc 
ess  of  judicial  inclusion  and  exclusion  as  tbe 
cases  arise.  But  we  think  it  may  be  safely 
stated  as  the  general  consensus  of  the  authori- 
ties that  to  constitute  a  misuser  of  the  corpo- 
rate franchise  such  as  to  warrant  its  forfeiture, 
the  ultra  tires  acts  must  be  so  substantial  and 
continued  as  to  amount  to  a  clear  violation  of 
the  condition  upon  which  the  franchise  was 
granted,  and  so  derange  or  destroy  the  business 
of  the  corporation  that  it  no  longer  fulfills  tbe 
end  for  which  it  was  created.  But  in  case  of 
excess  of  powers  it  is  only  where  some  public 
mischief  is  done  or  threatened  that  the  State, 
by  the  Attorney-General,  should  interfere. 

If  as  between  the  companv  and  its  stockhold- 
ers there  is  a  wrongful  application  of  tbe  capi- 
tal or  an  illegal  incurring  of  liabilities,  it  is  for 
the  stockholders  to  complain.  If  the  company 
is  entering  into  contracts  ultra  vires  to  tbe  prej- 
udice of  persons  outside  the  corporation,  such 
as  creditors,  it  is  for  such  persons  to  take  steps 
to  protect  their  interests.  The  mere  fact  thiiit 
acts  are  ultra  vires  is  not  necessarily  a  grouDd 
for  interference  bjr  the  State,  especially  oy  gw 
warranto  to  forfeit  the  corporate  franchises. 

It  should  also  be  borne  in  mind  'that  acts 
tUtra  vires  may  justify  interference  on  the  part 
of  the  State  by  injunction  to  prohibit  a  continu- 
ance of  tbe  excess  of  power  which  would  not 
be  sufficient  ground  for  a  forfeiture  in  proceed- 
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iogs  in  quo  toarranto;  and  hence  many  of  the: 
Dumerous  authorities  cited  by  relator,  being  of 
that  class,  are  not  entirely  in  point  here. 

Applying  these  principles  to  the  facts  of  the 
Cise,  we.think  the  State  has  failed  to  make  out 
s  case  entitling  it  to  judgment  against  respond- 
ent. Takinff  up  first  the  issuing  of  its  stock  for 
the  stock  and  indebtedness  of  the  car  comimny. 
None  of  the  stockholders  have  any  right  to  com- 
plain of  this.  They  are  all  in  the  same  boat ; 
they  got  up  the  company  for  that  express  pur- 
pose and  on  that  exact  plan.  A  corporation 
may  take  property  in  payment  of  its  stock  if  it 
be  done  bona  fide  and  with  no  sinister  or  fraud- 
ulent purpose  and  there  be  nothing  in  its  char- 
ter or  the  nature  of  its  business  that  forbids  it. 

If  this  stock  and  indebtedness  of  the  car 
company  was  taken  in  payment  of  respond- 
ent's stock  with  a  fraudulent  purpose  at  ficti- 
tious value,  in  case  the  corporation  becomes 
insolvent,  creditors  have  their  remedy  against 
the  stockholders  as  personally  liable  lor  stock 
not  paid  for.  The  alleged  unlawful  purchase 
and  retirement  of  part  of  its  own  stock  by  the 
respondent  stands  on  the  same  footing.  If  it  is 
a  wrong  to  other  stockholders  they  have  a  per- 
fect remedy.  And  so  far  as  creditors  are  con- 
cerned, if  the  act  is  illegal,  the  parties  who 


surrendered  the  stock  would  still  be  personally 
responsible  as  stockholders  in  case  of  the  insolv- 
ency of  the  corporation. 

It  may  be  that  the  plan  on  which  this  corpo- 
ration is  organized  is  not  in  accordance  with 
the  most  approved  financial  principles;  but 
with  these  financial  matters  we  have  nothing  to 
do  except  so  far  as  they  may  affect  the  legal 
questions  involved,  and  u|)on  the  whole  facts 
of  the  case  we  do  not  think  that,  under  the 
rules  of  law  applicable,  the  State  has  made  out 
a  case  entitling  it  to  a  Judgment  of  forfeiture 
in  these  proceedings. 

It  is  also  a  consideration  not  without  weight 
(although  we  do  not  place  our  decision  upon  it) 
that  the  consequences  of  whatever  mistakes  or 
unauthorized  acts  may  have  been  made  or 
done  by  respondent,  could  not  now  be  reme- 
died by  any  such  judgment. 

In  view  of  the  present  condition  of  respond- 
ent's business,  a  dissolution  of  the  corporation 
and  a  forced  winding  up  of  its  affairs  would 
involve  new  and  additional  loss  to  all  parties 
concerned,  both  stockholders  and  creditors. 

The  demurrer  to  the  answer  t>  therefore  over- 
ruled, and  the  information  dismissed, 

Gilflllan,  Ch.  J,,  took  no  part  in  this 
case. 
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Simeon  T.  VANCLEAVE,  Appt., 

V. 

Abraham  CLARK. 
(....Ind.....) 

1*  Amaa  who  has  made  »  contract  with 
another  fbr  the  rapport  of  hia  Infktnt 
daiiafater»  for  a  valuable  consideration,  al- 
thou^  the  contract  in  one  sense  is  for  her  bene- 
fit, can  himself  maintain  an  action  for  its  breacli. 

2.  Under  a  contract  hy  which  a  person 
ezpreeely  coTonants  to  keep  the  Infitnt 
daii^hter  of  another  in  his  own  family  as  one 
of  his  ohildrm:!,  to  provide  her  with  suitable  food, 
dothinir,  schooling  and  medical  attention,  should 
she  require  it,  and  in  case  of  her  death  to  |>ay  her 
funeral  expenses,  he  has  no  legral  riffht  to  confine 
her  in  the  county  asylum  amonir  the  common 
paupers  because  she  becomes  insane.  It  is  his 
duty,  if  he  has  no  suitable  place  to  keep  her,  to 
prepare  one. 

B*  Where  an  errcmeons  instmction  ap- 
pears in  the  record,  if  it  be  erroneous  to  such 
a  degree  that  it  could  not  be  cured  by  some  other 
instruction,  the  court  will  consider  it,  althou^rh 
it  does  not  appear  that  all  the  instructions  are  in 
the  record. 

4.  The  proper  measure  of  dama^^es  for 

breach  of  a  contract  by  a  person  to  keep  in  his 
own  family  the  daughter  of  another,  where  the 
contract  had  been  fuUy  complied  with  for  nearly 
two  yean,  and  the  daughter  was  then  placed  in 
the  county  asylum  and  remained  there  until  she 
died«  with  no  attempt  by  either  party  to  rescind 
the  contract,  is  the  diiTerence  in  value  between 
the  care  and  treatment  she  actually  received,  and 
that  called  for  by  the  contract,  and  not  the  whole 
consideration  received  for  her  keeping. 

(March  U,  1889.) 

APPEAL  by  defendant,  from  a  judgment  of 
the  Circuil  Court  of  Montgomery  County 
8L.R.  A. 


in  favor  of  plaintiff  in  an  action  to  recover  dam- 
ages for  an  alleged  breach  of  contract  for  the 
care,  etc.,  of  plain tifTs  infant  daughter.  Re- 
versed, 

The  facts  are  fully  stated  in  the  opinion. 

Messrs.  Will  Ell  Thompson  and  Jere 
West  for  appellant. 

Messrs.  Paul  As  Humphries  for  appellee. 

Coffejr,  «/.,  delivered  the  opinion  of  the 
court: 

On  the  first  day  of  March,  1881,  the  appel- 
lant entered  into  a  written  agreement  with  the 
appellee,  by  the  terms  of  which  the  appellant, 
for  the  consideration  of  $400,  agreed  to  Keep  in 
his  own  family,  take  char^  of  and  maintain 
at  his  own  expense,  the  innmt  daughter  of  the 
appellee  during  her  natural  life,  fiy  the  terms 
of  the  agreement  the  appellant  was  to  keep  her 
in  his  own  family  &$  one  of  his  children,  to 
provide  her  with  suitable  food,  clothing,  school- 
ing and  medical  attention,  should  she  require 
it,  and  in  case  of  her  death  to  pay  her  funeral 
expenses. 

It  is  averred  in  the  complaint  as  a  breach  of 
this  contract,  substantially,  that  the  appellant 
did  not  keep  said  daughter  in  his  possession  at 
his  home  as  one  of  his  children;  that  he  did 
not  during  her  lifetime  provide  her  with  suit- 
able food  and  clothing,  medical  attention  and 
schooling,  and  did  not  keep  her  at  his  own 
house  as  a  member  of  his  family;  but  on  the 
contrary,  without  the  knowledge  or  consent  of 
the  appellee,  and  without  the  consent  of  said 
daughter,  he  took  her  to  the  poorhouse  of  the 
county,  where  she  was  permitted  to  remain  un- 
til her  death. 

The  complaint  consists  of  two  paragraphs, 
but  the  legal  effect  of  both  is  the  same. 

The  appellant  filed  a  demurrer  to  the  com-> 
plaint,  alleging  that  the  same  did  not  state  facts 
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sufficient  to  constitute  a  cause  of  action;  but  the 
demurrer  was  overruled,  and  he  excepted. 

The  appellant  then  filed  an  answer  in  two 
paragraphs:  the  first  is  pleaded  in  mitigation  of 
damages  and  alleges,  substantially,  that  the 
daughter  of  the  appellee  named  in  the  contract 
set  out  in  the  complaint,  after  she  had  been 
kept  by  the  appellant  for  about  two  years,  be- 
came seriously  sick  and  diseased  and  afflicted 
with  epileptic  disorder  and  thereby  became  de- 
ranged in  her  mind,  and  was  from  that  time 
forward  to  the  day  of  her  death  unable  to  con- 
trol herself  and  was  insane  and  was  a  source 
of  constant  danger  to  herself  and  all  persons 
about  her;  that*  defendant  tried  in  everyway 
possible  to  protect  her  from  danger  of  self  de- 
struction but  found  it  impossible  to  keep  her 
from  throwing  herself  into  the  fire  and  in  many 
other  ways  mutilating  and  destroying  herself; 
that  she  became  so  deraneed  and  wild  in  her 
mind  that  it  was  impossible,  with  the  means 
that  could  be  used  at  the  home  of  the  defend- 
ant, to  care  for  and  protect  her  as  was  neces- 
sary; and  the  defendant,  after  exhausting  every 
means  available,  endeavored  to  find  some  one 
who  could  control  and  protect  said  child,  but 
could  obtain  no  one;  that  not  only  was  said 
child  a  constant  danger  to  herself  by  reason  of 
her  insanity  and  the  unreasoning  willfulness  of 
her  acts,  but  unless  restrained,  guarded  and 
withheld  she  would  set  fire  to  the  furniture, 
beds  and  curtains  and  to  the  house  in  which 
the  appellant  lived;  that  though  said  child  had 
grown  to  be  a  large  girl,  almost  full  grown,  she 
was  so  diseased  and  deranged  in  her  mind  that 
she  would,  unless  withheld  and  violently  re- 
strained, tear  off  her  own  clothing  in  the  pres- 
ence of  men  and  thereby  bring  shame  ana  hu- 
miliation upon  herself  and  upon  the  appellant 
and  his  family  .  .  .  that  finding  that  the 
home  of  appellant  was  not  a  safe  or  proper 
place  to  longer  keep  said  child,  and  that  she 
could  be  better  and  more  safely  cared  for  and 
guarded,  appellant  took  said  child  to  the  coun- 
ty asylum  and  placed  her  therein  with  instruc- 
tions for  her  to  be  carefully  attended  upon  and 
in  all  respects  well  and  carefully  protected;  that 
she  was  so  kept  at  said  asylum  for  the  period 
of  nine  months,  when,  by  reason  of  the  contin- 
uance and  increasing  violence  of  her  sickness 
and  disease,  she  died;  that  appellant  attended 
to  furnishing  and  paying  for  ber  funeral  ex- 
penses and  she  was  decently  and  properly  cared 
for  and  given  respectable  burial. 

The  second  parajrraph  avers  the  same  facts 
set  out  in  thenrst,  but  they  are  pleaded  in  this 
paragraph  as  a  bar  to  the  cause  of  action  set  up 
m  the  complaint. 

The  court  sustained  a  demurrer  to  the  second 
paragraph  of  this  answer,  and  the  appellant  ex- 
cepted. 

The  appellee  replied  by  way  of  a  general  de- 
nial to  the  first  paragraph  of  the  answer;  and 
the  cause  being  at  issue  was  tried  by  a  jury 
who  returned  a  verdict  for  the  appellee. 

Over  a  motion  and  reasons  for  a  new  trial 
the  court  rendered  Judgment  on  the  verdict. 

The  appellant  assigns  in  this  court,  as  er- 
ror: 

That  the  court  erred  in  overruling  the  de- 
murrer of  the  appellant  to  the  first  and  third 
paragraphs  of  the  complaint; 

That  the  court  erred  in  sustaining  the  appel- 
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lee's  demurrer  to  the  second  paragraph  of  the 
appellant's  answer; 

That  the  court  erred  in  overruling  the  appd- 
lant's  motion  for  a  new  trial. 

The  appellant  argues  that  the  complaint 
does  not  state  a  cause  of  action  in  favor  of  Uie 
appellee,  because  the  contract  in  suit  was  made 
for  the  benefit  of  the  daughter;  and  that  if  any 
cause  of  action  existed  for  its  breach  it  should 
be  enforced  in  favor  of  the  daughter  and  for 
her  benefit  alone. 

We  cannot  agree  with  the  appellant  io  this 
position.  It  is  true  that  the  contract  was,  m  one 
sense,  for  the  benefit  of  the  dau^ter;  but  the 
appellee,  as  the  father,  was  bound  by  law  to 
support  his  infant  daughter,  and  the  appellaot 
having  contracted  with  him,  for  a  valuable  con- 
sideration, to  perform  that  legal  duty,  was  li- 
able to  him  for  any  breach  of  that  contract 

In  our  opinion  each  paragraph  of  the  com- 
plaint states  a  good  cause  of  action. 

The  second  paragraph  of  the  answer  admit- 
ted a  breach  of  the  contract  set  out  in  theoom- 
Elaint,  and  as  it  gave  no  legal  excuse  for  sadi 
reach  it  was  biS.  The  court,  therefore,  did 
not  err  in  sustaining  the  demurrer  of  the  appel- 
lee addressed  to  that  paragraph. 

As  the  appellant  had  expressly  covenanted  to 
keep  the  daughter  in  his  family,  when  she  be- 
came insane  it  was  his  duty,  if  he  had  no  suit- 
able place  to  keep  her,  to  prepare  one.  He  had 
no  legal  right  to  confine  her  in  the  county  asy* 
lum  amongst  the  common  paupers. 

Indeed,  with  the  contract  in  suit  in  ber  fav- 
or, she  could  in  no  sense  be  considered  a 
pauper;  and  it  was  illegal  to  confine  her  at  a 
place  where  none  but  that  class  could  be  law- 
fully admitted. 

The  appellant  claims  that  the  court  erred  in 
its  instructions  to  the  jury  and  also  in  refuaiog 
to  give  certain  instructions  asked  by  hioL 

It  is  contended  by  the  apx>ellee  that  it  doea 
not  affirmatively  appear  that  all  the  instructiona 
given  by  the  court  are  in  tbe  record,  and  that, 
therefore,  no  question  relating  to  the  instruc- 
tions can  be  considered  by  this  court 

After  a  careful  consideration  of  the  bill  of  ex- 
ceptions we  find  that  it  sustains  the  contention 
of  the  appellee.  It  does  n  ot  appear  that  the  comt 
was  requested  to  instruct  the  jury  in  writing,  nor 
does  it  appear  that  all  the  instructions  were  in 
fact  written.  Those  set  out  in  the  bill  were 
not  signed  by  the  judge  nor  is  there  any  state- 
ment found  m  the  bill,  or  in  any  other  part  of 
the  record,  from  which  it  can  be  inferred  thai 
all  the  instructions  given  by  the  court  are  hoe 
for  our  consideration. 

In  this  state  of  the  record  we  cannot  consider 
the  instructions  asked  by  the  appellant  and  re- 
fused by  the  court.  Ind.  Jiffy.  Oo,  v.  MUliean^ 
87  Ind.  91;  PitUburgKC  dSt. Z.  ^G?.v.  AW, 
77  Ind.  110;  Newcomer  v.  Hutdung9,  96  Ind. 
128. 

But  it  does  not  follow  that  because  it  does 
not  appear  that  all  the  instructions  given  by  the 
court  are  in  the  record,  this  court  will  not  con- 
sider those  which  do  appear.  Where  all  the 
instructions  are  not  before  this  court  we  can- 
not consider  instructions  asked  and  refused  be- 
cause the  presumption  obtains  that,  if  they  state 
the  law  applicable  to  the  case,  they  were  given 
in  some  other  instruction. 
But  where  an  erroneous  instruction  appeaim 
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in  the  record,  if  it  be  erroDeous  to  such  a  de- 
cree that  it  could  not  be  cured  by  some  other 
lostructioD,  this  court  can  see  that  the  party 
against  whom  it  was  ^ven  has  been  injured, 
and  will  th^efore  consider  such  erroneous  in- 
stniction.     ChryeU  v.  Stone,  03  Ind.  807. 

The  fifth  instruction  given  by  the  court  is  as 
follows:  "  If  the  facts  to  which  I  have  called 
your  attention  have  been  proved  by  a  prepon- 
derance of  evidence  then  the  plamtiii  is  en- 
titled to  recover  and  the  measure  of  his  recov- 
eiy  will  be  the  amount  paid  by  the  plaintiff 
with  interest  thereon  at  6  per  cent  per  annum 
from  the  date  of  payment  to  the  present 
time." 

It  is  contended  by  appellee  that  the  contract 
in  suit  is  an  entirety,  -and  that  the  money  paid 
the  appellant  was  paid  upon  a  condition  subse- 
qoent,  and  a  failure  to  comply  with  the  terms 
of  the  contract  gav6  the  appellee  a  right  to  re- 
cover back  the  mil  consideration  paid  by  him. 

We  are  unable  to  agree  with  the  appellee  in 
his  view  of  the  law.  The  law  does  not  favor 
conditions  subsequent  because  they  then  de- 
stroy estates;  and  where  words  of  doubtful 
meaoing  are  used  they  will  be  construed  as  con- 
stituting a  covenant  rather  than  a  condition. 

There  are  no  words  of  condition  in  the  con- 
tract in  suit. 

In  this  case  the  appellant  had  fully  complied 
with  the  contract  for  nearly  two  years.  Under 
this  state  of  case  it  is  not  competent  for  the  ap- 
pellee to  sue  for  and  recover  the  entire  consid- 
eration paid  by  him,  by  reason  of  the  failure 


of  the  appellant  to  comply  with  the  contract 
for  the  period  of  nine  months. 

It  is  not  necessary  for  us  to  decide  what 
would  be  the  rule  of  dama^  if  the  daughter 
were  yet  living.  Under  this  contract  the  ap- 
pellee had  the  riffht  to  have  his  daughter  kept 
in  the  family  of  the  appeUaut,  fed,  clothed, 
taken  care  of  as  one  of  his  own  family,  and 
furnished  with  proper  medical  treatment 

It  is  true  that  a  state  of  facts  arose  after  the 
execution  of  the  contract  which  was  not  in  the 
contemplation  of  the  parties  at  the  time,  and 
which,  perhaps,  would  have  entitled  the  appel- 
lant upon  a  proper  application,  to  rescind  the 
contract;  but  as  he  took  no  steps  in  that  direc- 
tion, he  must  be  held  to  the  contract  as  it  is 
written. 

In  our  opinion  the  proper  meastiro  of  dam- 
ages, as  applicable  to  the  case,  is  the  difference 
in  value  between  the  care  and  treatment  the 
daughter  actually  received  and  that  called  for 
by  the  contract  Such  a  rule  would  fully  com- 
pensate the  appellee,  so  far  as  money  can  com- 
pensate him  for  the  breach  of  the  contract,  and 
would  at  the  same  time  require  the  appellant  to 
make  good  his  breach  of  the  contract 

As  no  denial  was  pleaded  the  court  did  not 
err  in  instructinff  the  jury  that  if  the^f  returned 
a  verdict  at  all  it  must  l)e  for  the  plaintiff. 

For  the  error  of  the  court  in  giving  instruc- 
tion number  5  the  cause  must  be  reversed. 

CavM  revered,  with  inatractions  to  the  Oir- 
euit  Court  to  grant  a  new  trial  and  for  farther 
proceedings  not  inconsistent  with  this  opinion. 
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Asbury  HULL  et  al.,  Surviving  Partners  of 
Qeorge  R.  Sibley  &  Co.,  Appts., 

Samuel  O.  YOUNG. 

N  (....8.C ) 

1  lastmctlon  to  the  Jarjr  that  ratifl- 
ioii  of  a  note  by  a  person  may  be 
prored  by  dlreet  teiitlinony»  or  that,  if 
they  are  satlsfled  from  all  the  testJmonjr  that  he 
ratified  it  that  will  be  sufficient,  is  in  sulMtanoe 
oomplying  with  a  request  to  instruct  that  ratifi- 
cation may  be  either  express  or  implied. 

t  ▲  partner  cannot  be  held  to  have  rati- 
fled  the  glvlner  of  a  sealed  note  by  his  oopartner 
without  knowledge  that  the  note  was  sealed. 

>•▲  partner  has  no  authority  to  execute 
a  sealed  note  which  will  bind  his  ibm,  al- 
though by  the  statutes  of  the  State  where  the  note 
is  executed  it  is  a  negotiable  note. 

(Melver,  J.,  dissents.) 
(February  9, 1889.) 

APPEAL  by  plaintiffs,  from  a  Judgment  of 
the  Common  Pleas  Circuit  Court  of  Abbe- 
ville County  (Witherspoon,  J,)  in  favor  of  de- 
fendant in  an  action  upon  a  sealed  note.  Af- 
firmed. 
The  facts  suflBciently  appear  in  the  opinion. 
Messrs.  Perrin  ft  Cothran,  for  appel- 
lants: 

3UR.A, 


If  Young  acknowledged  his  liability  upon  the 
notes  sued  on,  subsequent  to  their  execution, 
they  being  sealed  notes,  that  would  be  the 
highest  evidence  of  ratification,  and  he  would 
be  clearly  liable. 

Sibten  V.  Young,  ^6  S.  C.  415. 

Ratification  becomes  binding  if  made  with 
a  knowledge  of  all  material  circumstances,  or 
if  made  with  an  intention  to  assume  the  risk 
without  inquiry. 

Ewell,  Evans,  Agency,  80. 

Knowledge  of  the  facts  by  the  principal  will 
be  presum^,  where  it  appears  that  the  prin- 
cipal was  in  possession  of  facts  from  which  it 
could  readily  have  been  ascertained,  or  which 
were  sufficient  to  put  him  ui)on  inquiry  of  his 
agent  as  to  the  condition  of  affairs. 

Hurd  V.  Marple,  2  Bradw.  402. 

Fitzmaurice  v.  Barley,  6  E1.&  Bl.  868,i8  an  in- 
stance of  a  ratification  without  Inquiry. 

See  Cadp  v.  Shepherd,  11  Pick.  403;  Fleming 
y.  Dunbar,  2mU,L.m2. 

Miller  v.  Sims,  2  Hill,  L.  479,  is  an  instance 
of  confirmation  without  knowledge  of  the  par- 
ticular act  confirmed. 

The  note  was  made  and  executed  in  Augus- 
ta, and  payable  "  at  any  bank  in  the  City  of 
Augusta,"  and  is  to  be  regulated  by  the  laws 
of  that  State. 

1  Daniel,  Neg.  Inst.  §  865;  Thornton  v.  Dean, 
9  S.  C.  587. 

Section  2776  of  Georgia  Code  1878.  provides 
that  "  All  bonds,  spectAlties,  or  other  contracts 
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in  writing  for  the  payment  of  money,  or  any 
article  of  property,  and  all  judgments  .  .  . 
are  negotiable  by  indorsement,  or  written  as- 
signment, in  the  same  manner  as  bills  of  ex- 
change and  promissonr  notes." 
Messrs.  Benet  A  CTason,  for  respondent: 
The  law  applicable  to  this  appeal  has  been 
settled  by  SiUe^  v.  Young,  26  S.  C.  415. 

Simpson,  ChJJ.,  delivered  the  opinion  of 
the  court: 

The  complaint  in  the  action  below  alleged 
partnership  of  plaintiffs,  appellants,  and  also  of 
S.  O.  Young,  respondent,  and  W.  H.  Napier, 
as  Young  &  Napier;  that  in  Augusta,  Ga.,  on 
May  7,  1888,  Young  &  Napier  made  their  cer- 
tain sealed  note  due  December  15,  1883,  pay- 
able to  plaintiffs  or  order,  for  $1,000  with  in- 
terest from  maturity  at  8  per  cent,  and  10  per 
cent  attorney's  fees,  at  any  bank  in  the  City  of 
Augusta.  ThatYoun^  duly  ratified  said  sealed 
note,  subsequent  to  its  execution,  credit  of 
$597.78,  April  4,  1885. 

The  respondent  answered  admitting  partner- 
ship *' of  Young  &  Napier;  denied  other  alle- 
gations of  complaint.  For  defense,  that  the 
partnership  of  Youn^  &  Napier  was  formed 
for  general  merchandise;  that  the  sealed  note 
was  executed  by  Napier  without  defendant's 
knowledge  or  consent;  that  it  was  beyond  the 
scope  of  the  partnership  business;  that  defend- 
ant never  ratified  the  note." 

At  the  trial  the  plaintiffs  requested  His 
Honor  to  charee: 

•  *  1 .  That  ratification  of  a  sealed  note  executed 
by  partners  in  the  partnership  name  may  be 
either  express  or  implied  so  as  to  bind  the  part- 
ner not  signing; 

''2.  That  ratification  becomes  binding  if  made 
with  a  knowledge  of  all  material  circumstances, 
or  if  made  with  the  intention  of  assuming  the 
risk  without  inquiry; 

"3.  That  when  an  individual  deliberately, 
whether  with  full  knowledge  or  without  in- 
quiry, ratifies  the  act  or  conduct  of  another,  no 
<^uestion  arises  respecting  the  facts  of  ratifica- 
tion; 

"4.  That  the  laws  of  (Georgia  govern  in  con- 
struing the  contract;  that  under  said  laws  a 
sealed  note  payable  to  order  is  negotiable,  and 
as  such  is  within  the  scope  of  the  partnership 
business." 

The  charge  of  the  Judge  is  found  in  full  in 
the  brief. 

The  jury  found  for  the  defendant.  A  mo- 
tion for  a  new  trial  was  refused.  The  plaint- 
iffs appealed  upon  the  following  exceptions: 

I.  On  refusals  to  charge:  (1)  that  ratification 
of  a  sealed  note  made  by  one  partner  in  the 
partnership  name,  by  the  partner  not  signing, 
may  be  either  express  or  implied;  (2)  that  rati- 
fication becomes  binding,  if  made  with  a 
knowledge  of  all  material  circumstances,  or  if 
made  with  an  intention  to  assume  the  risk 
without  inquirv;  (8)  that  when  an  individual 
deliberately,  whether  with  full  knowledge  or 
without  inquiry,  ratifies  the  act  or  conduct  of 
another,  no  question  arises  respecting  the  fact 
of  ratification;  (4)  that  the  laws  of  Georna 
govern  in  construing  this  contract;  that  under 
said  laws  a  sealed  note  payable  to  order  is  ne- 
gotiable, and  as  such, is  within  the  scope  of  the 
partnership  business. 
3  L.  R.  A. 


II.  To  the  Judge's  charges  in  charging:  (IJ 
that  the  contract  in  question  must  be  governed 
by  the  laws  of  South  Carolina;  (2)  that  ratifi- 
cation cannot  be  presumed;  (3)  that  ratificatioQ 
is  incomplete  without  a  knowledge  of  the 
act  awaiting  ratification;  (4)  that  S.  O.  Youog 
must  have  known  that  the  note  in  question  was 
a  sealed  note,  before  he  could  ratify  it;  (5)  that 
the  ratification  must  have  reference  to  this  par- 
ticular $1,000  note  dated  May  7,  1883. 

III.  To  the  order  overruling  motion  for  new 
trial,  and  in  holding:  (1)  that  unless  Young 
knew  that  the  note  was  under  seal  when  he  ex- 
ecuted the  mortgage  there  is  no  ratification;  (tj 
that  the  laws  of  Georgia  did  not  govern  the 
principles  involved  in  the  present  case. 

The  charge  of  the  Judge  is  not  obnoxious  to 
the  first  exception.  He  stated  to  the  Jury  that 
ratification  might  be  provedJby  direct  testimony, 
or  that  if  they  were  satisfied  from  all  the  tesu- 
monv  that  Young  had  ratified  the  note,  that 
would  be  sufficient.  This  was  in  substance 
saying,  as  requested,  that  ratification  might  be 
either  express  or  implied. 

The  main  question,  however,  in  the  case,  is 
whether  His  Honor  erred  in  refusing  to  affirm 
those  requests  which  were  intended  to  draw 
from  him  a  charge  that  it  was  not  essential  for 
Young  to  know  the  character  of  the  note, 
whether  sealed  or  not,  in  order  to  have  ratified 
it,  and  that  it  might  be  ratified  b^  certain  con- 
duct on  his  part,  either  with  or  without  knowl- 
edge or  inquiry.  This  His  Honor  not  only 
refused  to  charge,  but,  on  the  contrary,  directly 
charged  that  knowledge  of  the  character  of  the 
note  oy  Young  was  absolutely  necessary  before 
ratification  could  be  made.'  The  correctness 
of  this  ruling  is  the  maio  question  raised  in  the 
exceptions  to  refusals  to  charge,  to  the  charge 
and  to  the  rulings  of  His  Honor  in  refusing  the 
motion  for  a  new  trial;  and  to  this  we  will  ad- 
dress ourselves. 

It  will  be  conceded  that  one  partner  has  do 
power  in  this  State  to  bind  the  firm  by  a  sealed 
note,  because  such  a  note  is  not  within  the 
scope  of  the  partnership;  that  question,  the^^ 
fore,  need  not  be  discussed,  it  will  also  be 
conceded,  however,  that  one  partner  may  be 
authorized  to  bind  the  firm  by  a  sealed  note,  or 
such  a  note  maybe  ratified  by  the  other  partnen 
after  it  has  been  executed,  in  either  of  which 
events  it  becomes  the  note  of  the  firm,  and  may 
be  enforced  as  a  firm  note. 

In  the  case  before  the  court  it  is  not  con- 
tended that  Napier  was  authorized  in  advance, 
by  the  respondent.  Young,  to  execute  the  note 
in  question.  But  it  is  urged  that  it  was  sobae- 
quently  ratified;  and  that  is  the  turning  point 
of  the  case. 

Now,  whether  it  was  ratified  is  a  question  of 
fact;  but  what  constitutes  ratification  may  be 
and  was  made  below  in  this  case,  by  the  re- 
quests to  charge,  a  question  of  law.  The 
Judge  was  called  upoh  to  sav  whether  a  cer- 
tain state  of  facts  would  in  law  amount  to  a 
ratification. 

Now,  what  is  ratification?  Ratification  is 
the  affirmance  and  approval  of  an  act,  giving 
sanction  and  validity  to  something  done  by  an- 
other. Can  this  be  done  without  the  party 
charged  with  such  approval  knowing  the  natnre 
of  the  act  approved?  What  facts  would  be 
sufficient  to  satisfy  a  Jury  that  said  party  knew 
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the  nature  of  the  act  when  he  affirmed  it,  in 
any  special  case,  would  be  a  matter  for  the 
ju^;  but  we  do  not  understand  how  a  judge 
coald  charge,  as  matter  of  law,  that  it  was  not 
Decessaiy  for  the  ratifier  to  know  the  nature 
and  character  of  the  act  ratified. 

In  the  case  below,  the  act  claimed  to  have 
been  ratified  was  the  giving  of  a  sealed  note, 
which  Young  was  not  responsible  for  unless  he 
afterwards  ratified  it;  and  the  Judge  was  called 
upon  to  instruct  the  jury  that  it  could  have 
been  ratified  by  Young  without  his  knowing 
that  the  note  was  a  sealed  note;  in  other  words, 
that  the  act  might  be  ratified  without  Young 
knowing  what  the  act  was.  We  do  not  see 
bow  this  could  be  possible. 

True,  the  circumstances  relied  on  in  this 
case  might  have  been  sufficient  to  satisfy  the 
jury  that  Young  did  know  the  character  of  the 
act  claimed  to  have  been  ratified  by  him,  if 
they  bad  ^ne  to  the  jury  without  "the  le^al 
question  raised  in  the  requests.  But  the  Judge 
was  Dot  authorized  to  say  this,  because  then  he 
wonld  have  been  invading  the  province  of  the 
juiy  as  to  the  force  and  efi^t  of  testimony;  and 
when  he  was  requested  to  charge,  in  substance, 
that  Young  might  ratify  his  partner's  sealed 
note  without  knowing  that  it  was  a  sealed  note, 
we  do  not  see  how  he  could  have  done  otherwise 
than  he  did. 

But  in  addition  to  all  this,  the  case  of  Sibley 
V.  Younffy  26  8.  C.  415,  between  these  same 
parties,  we  think  is  conclusive.  In  that  case 
the  same  question  above  was  raised  in  several 
exceptions,  and  it  sustains  the  Judge  here. 

The  other  exceptions,  except  the  one  in  ref- 
erence to  the  application  of  the  laws  of  Georgia 
to  this  case,  are  determined  by  what  we  have 
already  said;  they  therefore  need  no  further 
notice. 

It  seems  that  there  was  evidence  before  the 
€nt;uit  Judge,  that  specialties  in  the  State  of 
Georgia  are  by  statute  made  negotiable  bv  in- 
dorsement; and  this  note  having  been  made  in 
Oeoi^,  and  payable  there,  it  is  claimed  to  be 
within  the  scope  of  the  partnership  business  in 
that  State,  and  should  therefore  be  held  here 
within  said  scope. 

We  do  not  see  that  it  follows  that,  because 
notes  not  previously  ne^tiable  have  been  made 
Dc^tiable,  they  are  bmding  on  parties  who 
did  not  make  them.  They  may  be  binding 
on  parties  who  did  make  them,  with  a  new  feat- 
ure of  negotiability  attached;  but  we  do  not 


see  how  they  could  reach  a  party  not  connected 
with  the  making.  For  instance,  Napier  made 
the  sealed  note  m  question,  and  he  is  bound  to 
a  negotiable  note  under  the  statute  of  (Georgia; 
but  Young  bad  no  agency  in  making  this  note, 
as  matter  of  fact,  and  hence  how  could  the 
statute  of  (Georgia  be  construed  as  holding  him 
liable? 

More  than  this;  at  common  law  it  is  not  the 
absence  or  the  presence  of  a  negotiable  feat- 
ure in  a  note  that  places  it  beyond  the  power 
of  one  partner  to  bind  his  firm  thereby,  or  be- 
yond the  scope  of  the  partnership;  but  it  is  the 
presence  ol  a  seal  on  the  note  that  has  this  ef- 
fect. One  partner  can  bind  his  firm  at  common 
law,  by  a  negotiable  promissory  note,  or  bv  a 
note  not  negotiable,  but  yet  not  under  seal;  but 
he  cannot,  as  we  have  said,  by  a  sealed  note, 
and  this  is  because  of  the  seal. 

This  may  be  technical,  but  it  seems  to  be  the 
law;  and  tbe  law  is  what  we  are  after. 

It  is  the  Judgment  of  this  Court  that  thejudg- 
ment  of  the  Circuit  Court  he  afflrmed. 

Me6ow»n,  J.: 

I  concur. 

Molver,  J.,  dissenting: 

It  seems  to  me  that  the  new  element  intro- 
duced into  this  case,  by  the  testimony  shovnng 
that,  in  (Georgia,  notes  under  seal  have,  by  stat- 
ute, been  made  negotiable  instruments,  aistin- 
guishes  this  case  from  the  former  decision,  in  a 
case  between  the  same  parties  (26  8.  C.  415) 
where  no  such  testimony  was  adduced. 

The  note  in  this  case  was  made  in  Georgia, 
was  payable  there;  and  therefore  'its  nature, 
validity,  interpretation  and  effect"  must  be 
determined  by  the  law  of  that  State.  Conse- 
quently, under  that  law  it  must  be  regarded 
as  a  negotiable  paper,  just  like  a  bill  of  ex- 
change or  promissory  note,  notwithstanding 
the  seal  attached  to  it. 

So  regarded,  it  seems  to  me  that  it  is  such  a 
paper  as  may  be  executed  by  one  partner  in  the 
name  of,  and  binding  upon,  the  firm,  when 
given  for  the  purposes  of  the  partnership,  as 
this  note  unquestionably  was;  for  partnership 
dealings  are  usually  carried  on  with  just  such 
paper. 

I  think,  therefore,  that  the  Circuit  Judge 
erred  in  refusing  to  charge  the  jury  as  indi- 
cated in  plaintiff's  fourth  request,  and  that,  for 
this  reason,  the  judgment  below  should  be  re- 
versed, and  the  case  remanded  for  a  new  trial. 
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Wenzel  SEYK  et  al„  Respts,, 

v. 

MILLERS  NATIONAL  INSURANCE  CO., 

Appt, 


-Wig.. 


1.  Alter  liability  aetnallj'  attaches  under  a 
policy  of  loflurance  tbe  entire  relation  between 


I  tbe  parties  is  chanired  from  that  of  InBurar  and 
insured  to  that  of  debtor  and  creditor,  and  olauses 
in  the  policy  which  provide  that  certain  acts 
or  omissions  of  the  insured  shall  invalidate  it  are 
thereafter  Inoperative. 
2.  The  provision  of  Wisconsin  Beirised 
Statntesv  S  1948*  condusiTely  estab- 
lishing the  Taliie  of  insured  real  prop- 
erty when  wholly  destroyed,  at  the  amount  of 


Noirs.— Contract  governed  by  lex  Iqpi  contractus.   I  to  be  the  expressed  intention  of  the  parties.   Ja- 

llie  law  of  a  country  where  a  contract  is  made  I  cobs  v.  Credit  Lyonnais,  L.  R.  Di  Q.  B.  Di\r.  606, 

presumably  governs  the  nature,  the  obligation  and  1 507, 600;  Lloyd  v.  Guibert,  L.  R.  1  Q.  B.  116, 6  Best, 

theinterpretationof  it,  unless  the  contrary  appean  I  &  S.  100;  Liverpool.'  &  G.  W.  Steam  Co.  v.  Phenix 
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Jas., 


Insurance  written  in  the  policy,  applies  to  con- 
tracts made  In  other  States  as  well  as  in  Wiscon- 
sin, where  the  real  property  is  situated  in  that 
State. 

a  A  buUding  is  entirely  destroyed,  within 
the  meaning  of  Wisconsin  Kevised  Statutes,  §  194S, 
so  as  to  make  the  amount  stated  in  the  policy  the 
measure  of  dsunages  for  its  loss,  when  all  the 
combustible  material  in  It  Is  destroyed,  although 
portions  of  the  brick  walls  are  left  standing,  but 
are  useless  as  wails,  and  many,  perhaps  most, 
of  the  bricks  are  spoiled  by  the  heat. 

4.  Submission  to  arbitration  of  the  amount 
of  loss  on  a  building  Insured  is  not  a  waiver  of 
the  benefits  of  a  statute  making  the  amount 
stated  In  the  policy  the  measure  of  damages,  and 
does  not  operate  to  limit  the  recovery  on  the 
policy  to  the  award  of  the  arbitrators. 

(January  80, 1889.) 

A  PPEAL  by  defendant,  from  a  judgment  of 
xjL  the  Kewaunee  County  Circuit  Court  in 
favor  of  plaintiffs  in  an  action  upon  a  policy 
of  fire  insurance.      '  " 


Statement  by  Lyon,  </. : 

The  defendant  company  is  a  corporation  or- 
ganized under  the  laws  of  Illinois,  and  doing 
business  as  a  mutual  insurance  company  in  the 
City  of  Chicago.  This  action  is  upon  a  policy 
of  insurance  issued  by  it  to  the  plaintiffs,  dated 
September  5,  1885,  in  and  by  which  it  insured 
the  plaintiffs  for  five  years  against  the  loss  by 
fire  of  or  damage  to  certain  real  and  personal 


property  in  the  City  of  Kewaunee,  Wis.,  to  the 
amount  of  $10,000. 

The  insured  proi>erty  is  described  in  the 
policy  in  four  subdivisions,  and  the  amouot  of 
insurance  thereon  is  specified  therein  as  foltows: 
(1)  two  flouring-mill  buildings— one  frame 
and  the  other  brick— and  a  bnck  boiler  and 
engine  house,  all  known  as  the  "Northwestern 
Mills,"  insured  in  the  sum  of  $1,785;  (2)  fixed 
and  movable  machinery,  tools  and  fixtures  in 
such  fiouring-mill  buildings,  in  the  sum  of  H* 
775;  (3)  engine,  boiler  tools,  machineiy  and  im- 
plements in  the  engine  and  boiler  bouse,  for 
$840;  and  (4)  grain,  fiour,  feed,  etc,  in  soch 
buildings,  for  $2,500. 

On  August  27,  1887,  the  insured  property,  or 
at  least  most  of  it,  was  destroyed  by  fire.  Due 
proofs  of  such  loss  were  afterwards  fumiabed 
to  the  defendant  as  required  by  the  policy. 
There  was  concurrent  insurance  on  the  prop- 
erty, and  the  proportion  of  loss  to  be  paid  by 
the  defendant  (if  Uable  on  the  policy)  on  accoont 
of  the  burning  of  the  insured  property,  except 
the  buildings  first  above  described,  was  agreed 
upon  by  the  parties,  and  is  not  here  in  contio- 
versy.  ' 

The  sums  thus  agreed  upon  are,  on  the  prop- 
erty described  in  subdivision  2,  $4,875;  in  sob- 
division  8,  $895;  and  in  subdivision  4.  $1,345.- 
72.  Such  proportion  on  the  buildings  ^sabd. 
1)  if  the  policy  is  held  subject  to  Revised  Stat- 
utes, §  1948,  IS  $1,785,  the  amount  of  the  insur- 
ance written  therein;  but,  if  it  is  not  a  valid  pol- 
icy under  that  statute,  the  proportion  of  tbe 


Ids.  Ck).  129  U.  8. 887  (8S  L.  ed.  796);  Osflrood  v.  Bau- 
der,  1  L.  R.  A.  656,  note;  Peninsiilar  &  O.  Steam 
Nav.  Co.  V.  8haDd«  3  Moore,  P.  C.  ^.  S.  272, 290;  Jul- 
ien  V.  Peninsular  &  O.  Steam  Nav.  Co.  75  Jour,  du 
Palais  a864)  825. 

In  Chapman  v.  Rot>ertson,  6  Paigre,  627,  It  was 
held  that  the  construction  and  validity  of  a  con- 
tract which  is  purely  personal  depends  upon  the  law 
of  the  place  where  the  contract  is  made,  unless  it  is 
made  in  reference  to  the  laws  of  some  other  place 
or  country  where  it  is  to  be  performed  or  carried 
Into  effect.  This  was  doubted  in  Curtis  v.  Leavitt, 
lA  N.  Y.  227;  Cope  v.  Alden,  68  Barb.  358;  and  distin- 
ffuished  in  Dickinson  v.  Edwards,  77  X.  Y.  686;  but 
followed  in  Fitch  v.  Kemer.  1  Flip.  21;  Rllflrore  v. 
Dempsey,  25  Ohio  St.  418;  Balme  v.  Wombougii.  88 
Barb.  868;  N.  Y.  Dry  Dock  Co.  v.  Am.  L.  Ins.'^  T. 
Co.  8  Sandf .  Ch.  267;  Bank  of  Ga.  v.  Lewin,  46  Barb. 
348;  Kin?  v.  Sarria,  69  N.  Y.  82;  Thompson  v.  Ed- 
wards, 85  Ind.  422. 

Law  of  place  of  performance;  when  governs. 

Where  a  contract  is  entered  into  in  one  State  to 
be  performed  in  another,  there  are,  it  has  been 
said,  two  loci  contractus,  the  locus  ceUbrati  con- 
tractus and  the  locus  solutionis;  and  the  law  of 
the  former  ffovems  the  interpretation,  nature 
and  validity  of  the  contract,  that  of  the  latter  its 
performance.  The  rule  th  us  laid  down,  considered 
as  a  rule  for  personal  contracts,  though  it  ie  at 
variance  with  many  dicta  and  decisions,  is  well 
supported  on  authority.  Chapman  v.  Robertson, 
6  Paige,  627;  Htmt  v.  Jones.  12  K.  I.  265;  Dacosta  v. 
Davis,  24  N.  J.  L.  819;  Cooper  v.  Waldeflrrave,  2  Beav. 
288;  Vidal  v.  Thompson,  11  Mart  O.  S.  28;  Aymar  v. 
Sheldon,  12  Wend.  488;  Bain  v.  Whitehaven,  3c  F.  J. 
R.  Co.  8  H.  L.  Cas.  1;  Van  Reimsdyk  v.  Kane,  1 
GaU.871. 

Obligations,  in  respect  to  the  mode  of  their  sol- 
emnization, are  subject  to  the  rule  Locus  regiJt  ae- 
turn;  in  respect  to  their  interpretation,  to  the  lex 
8L.RA. 


loci  contractus;  in  respect  to  the  mode  of  their  per 
f ormance,  to  the  law  of  the  place  of  their  pcffonn- 
ance.  But  the  lex  fori  determines  when  and  bow 
such  laws,  when  foreign,  are  to  be  adopted,  and. 
in  all  cases  not  specified  above,  supplies  the  appli- 
catory  law.  Scudder  v.  Union  Nat.  Bank,  91 U.  S. 
409  (28  L.  ed.  348).  MUler  v.  Tiffany,  88  U.  S.  1  WalL 
810  (17  L.  ed.  543):  Andrews  v.  Pond,  38  U.  8. 13  P«. 
78  ao  L.  ed.  67):  Lanusse  v.  Barker.  16  U.  S.  3  WhesL 
147  (4  L.  ed.  856);  Adams  v.  Robertson,  37  IlL  a;Fer- 
gusson  V.  Fyffe,  8  Clark  &  F.  181:  Bain  v.  While- 
haven  &  F.  J.  R.  Co.  3  H.  L.  Obs.  1;  Scott  v.  Pllking- 
ton,  15  Abb.  Pr.  280;  De  Wolf  v.  Johnson.  23  C.  & 
10  Wheat.  388  (6  L.  ed.  347). 

Insurance;  relation  of  parties  when  IfaMUty  btetmts 
nred. 

Where  insurance  on  mortgaged  premlsn,  tikkea 
in  the  mortgagee's  name,  is  eflteoted  for  the  Joliit 
benefit  of  the  mortgagor  and  mortgagee,  the  pay- 
ment of  the  loss  to  the  latter  hiures  toward  the 
discharge  of  the  mortgagor's  indebtedness.  NelMn 
V.  Bound  Brook  Mut.  F.  Ins.  Co.  10  Cent.  Rep.  Sli. 
43  N.  J.  Eq.  266. 

The  policy  might  have  been  avoided  by  breack 
of  its  conditions  by  the  insured,  because  such  wu 
the  contract.  Baldwin  v.  Phoenix  Ins.  Co.  60  N.  B. 
164;  Hall  v.  Fire  Aaao.  of  PhUa.  (N.  H.)  6  New  Bng. 
Rep.  208. 

But  at  the  moment  of  the  loss  the  rights  of  the 
paxttes  were  fixed.  Whatever  amount  was  secured 
by  the  policy  to  the  extent  of  the  mortgage  deM 
was  due  to  mortgagee.  To  her  the  defendant  was 
bound  to  pay  it.  The  insured  could  not  release  the 
defendant  from  its  obligation,  or  deftet  mortga- 
gee's right.  He  could  no  more  adjust  the  amount  of 
the  loss  than  he  could  release  it.  Harringtoo  r. 
Fttchburg  Mut  F.  Ins.  Co.  124  Mass.  126. 181:  Browa 
V.  Roger  WUiiams  Tns.  Co.  6  R.  1. 804,  SOB;  Browning 
V.  Home  Ins.  Co.  71  N.  Y.  609. 

Mortgagee  not  being  a  party  or  privy  to  the  r««- 
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Ion  on  such  buildings  to  be  paid  by  the  de- 
feDdftut  (if  otherwise  liable)  is  $1,102.18.  This 
sum  was  asoertained  by  an  award  of  arbitrators, 
determining  the  amount  of  the  loss  on  such 
buildings,  made  pursuant  to  a  submission  of 
the  matter  by  the  parties  to  such  arbitrators. 

Other  material  facts  in  the  case  are  stated  in 
the  opinion. 

The  Jury  found  specially  that  the  lora  by  the 
boroing  of  such  buildings  exceeded  all  the  in- 
surance thereon,  and  that  the  loss  was  total. 
The  court  held  that  the  policy  was  goyemed  br 
the  above  statute,  and  allowed  the  plaintiffs 
(1,786  on  account  of  the  loss  of  the  buildings. 

Judgment  was  entered  for  the  plaintiffs  June 
11,  l8Sb,  for  $8,490.82  damages,  and  for  costs. 
Soon  after,  and  before  this  appeal  was  taken, 
the  plaintiffs  duly  entered  a  remission  of  $116.- 
56  of  that  amount,  thus  reducing  the  damages 
to  $8,874.26. 

The  defendant  appeals  from  the  Judsment. 

Mr.  Myron  H.  Beaeh*  with  JfdMrf.  Ellis, 
Chreene  A  Henillt  for  appellant: 

The  rights  of  the  parties  under  this  contract 
and  its  operation  and  effect  depend  upon  the 
law  of  the  place  where  the  contract  was  made 
and  to  be  performed,  yiz. :  at  Chicago,  Illinois. 

Stoiy,  Confl.  L.  8th  ed.  pp.  825,  876,  451; 
Ihnnellp  v.  Corbett,  7  N.  Y.  500. 

The  policy  haviog  been  executed  on  applica- 


tion receiyed  in  CMcago,  and  the  policy  being 
mailed  at  Chicago  to  the  applicant,  Chicago  is 
the  place  of  the  contract. 

May^  Ins.  §  66;  Huds  y.  Ooodnow,  8  N.  Y. 
266;  Wettern  v.  Oenme  Mut.  In*.  Co,  12  N.  Y. 
258;  Northampton  Mut,  L.  8,  Ins.  Co,  y.  Tuttle, 
40  N.  J.  L.  476;  Huntlof  y.  MerriU,  82  Barb. 
626;  Lamb  v.  Bowser,  6  Ins.  J.  L.  875.  7  Biss. 
815, 872;  Assurance  Go.  v,  PerauU,  26  Law  Case 
Jur.  882;  Wright  y.  Sun  Mut,  Ins,  Co.  6  Am.  L. 
R^  485;  8.  C,  on  app.  64  U.  S.  28  How.  412 
(16  L.  ed:  529);  Whtteomb  y.  Phcmix  Mut,  L. 
Ins,  Co,  8  Ins.  L.  J.  624,  8  Rep.  642;  ShaUnek 
Mutual  L,  Ins.  Co.  4  Cliff.  598. 7  Ins.-L.  J.  987, 
7  Rep.  171;  Desmaus  y.  Mut,  Ben,  L.  Ins.  Co, 
7  Rep.  186,  7  Ins.  J.  L.  926. 

It  was  also  the  place  of  performance,  since  a 
contract  must  be  performed  where  made  and 
dated  unless  some  other  place  is  specified. 

Clark  y.  Ins.  Co.  10  U.  C.  Pr.  Rep.  813; 
Ward  y.  Harris,  8  L.  R.  In.  865;  Clark  y.  Ins. 
Ob.  6  Out.  228;  Assurance  Co.  v.  Perautt,  26  Law 
Cas.  Jur.  882;  Hull  y.  Augustine,  28  Wis.  888 
2  Parsons,  Cont  8th  ed.  712  el  seq.  *582. 

The  policy  being  an  Dlinois  contract,  sec 
tion  1948,  Reyised  Statutes  of  Wisconsin,  can 
not  control  it. 

Story,  Confl.  L.  424. 

The  submission  and  award  as  to  the  loss  on 
the  buildings  are  yalid  and  binding. 

May,  Ins.  §  498. 


<€fenoe.  Is  not  concluded  or  affected  by  the  award. 
Kahagan  y.  Mead.  68  X.  H.  180. 

It  ii  not  material  whether  mortgagee  oould  or 
conld  not  maintain  an  action  in  her  own  name.  If 
she  brings  suit  in  the  name  of  the  insured,  her  in- 
terestras  the  real  plaintiff  wilj  be  as  fully  protected 
as  if  she  were  the  plaintiff  of  record.  Scoby  y. 
Blancbard.  8  N.  H.  17^  176;  Oameron  v.  Little.  18  N. 
H.  28;  Webb  y.  Steele.  18  N.  H.  280, 280;  Buncklee  y. 
Oreeofleld  Steam  MiU  Co.  28  N.  H.  245;  Jordan  y. 
<}illen,  44  N.  H.  424:  Folsom  y.  Orient  F.  Ins.  Go.  60 
N.  H.  54;  HaU  y.  Fire  Aaso.  of  Phila.  (N.  H.)  6  New 
Bog.  Bep.  208. 

FkrtimgwranceivaSbae  of  property  in  ease  of  total  do- 
strueHon. 

Hie  market  yalue  of  property  destrojred  controls 
in  estimating  tlie  loss.  Fisher  y.  Crescent  Ins.  Cki. 
S3  Fed.  Bep.  544. 

Stipulation  in  pdHey  for  mbmtwion  to  orbUraMon, 

A  stipulation  in  a  policy,  making  appraisal  of  thf» 
amount  of  loss  or  damage  a  prerequisite  to  suit  on 
ft,  is  legaL  Wolff  y.  Liyerpool,  L.  ft  O.  Ins.  Ck>.  (N. 
J4 12  Cent.  Bep.  811. 

The  usual  clause  for  reference  to  three  disinter- 
ested men,  in  case  of  differeooe  of  opinion  as  to 
amount  of  loss,  is  no  bar  to  an  action  on  the  policy. 
Clement  v,  British  America  Aasur.  Co.  2  New  Eng. 
Bep.  07. 141  Mass.  296. 

Where  a  policy  proyides  for  a  submission  to  arbi- 
trators of  any  differences  touching  any  loss  or 
damage,  whose  award  should  determine  the 
amount  of  such  loss,  but  not  decide  the  question  of 
the  liability  of  tbe  insurer,  and  that  no  action  could 
be  maintained  until  an  award  fixing  such  claim. 
the  submission  is  a  condition  precedent  to  the  right 
of  the  assured  to  recover:  and  the  action  should  be 
for  the  amount  as  fixed  by  the  award.  Carroll  y. 
Girard  F.  Ins.  Co.  72  Cal.  297. 

When  submission  to  arbitrators  is  for  appraisal 
of  damages  only,  under  fire  insurance  policy,  a 
valid  award,  although  evidence  of  damage  in  ac- 
tion on  policy,  will  not  support  an  action  on  tbe 
award.  Soars  v.  Home  Ins.  Co.  1  New  Bug.  Bep.  684, 
14DMaas.8l& 
SL.  R.  A. 


An  Invalid  award  by  referees  to  assess  damages 
on  a  loss,  under  a  fire  insurance  policy,  has  no  ef- 
fect on  the  rights  of  the  parties.  Soars  y.  Home 
Ins.  Co.  1  New  Eng.  Bep.  534. 140  Mass.  848. 

Where  the  arbitration  provided  for  In  the  policy 
was  a  common-law  one.  it  was  revocable  at  tbe  op- 
tion of  either  party;  and  a  penalty  of  forfeiture 
cannot  be  enforced  against  either  making  the  revo- 
cation; and  it  is  no  defense  to  plaintlfTs  action. 
Numey  v.  Fireman^s  Fund  Ins.  Co.  0  West.  Bep. 
689. 63  Mich.  688. 

It  is  revocable  by  either  party,  in  spite  of  a  pro- 
vision **tha,t  no  suit  or  action  against  this  company 
shall  be  sustainable  till  after  the  award  shall  have 
been  filed.*^  etc.  Commercial  Union  Assur.  Co.  v. 
Hocking,  6  Cent  Bep.  915. 115  Pa.  407. 

Arbitration  becomes  imperative  only  after  writ- 
ten request  for  one  has  been  made.  Where  the  re- 
quest is  optional  with  either  party,  and  neither  of 
them  has  availed  himself  of  the  right,  it  must  be 
deemed  waived  by  both;  and  the  insured  is  left  to 
the  mode  of  redress  provided  by  law.  Numey  v. 
Flreman^s  Fund  Ins.  Co.  supra. 

Where  a  policy  requires  and  prescribes,  a  mode  of 
arbitration  before  bringing  an  action  to  recover 
the  loss,  unless  insured  has  demanded  such  arbitra- 
tion, or  made  an  effort  to  obtain  it.  he  cannot 
maintain  the  action.  Adams  v.  South  British  & 
Nat.  F.  &  M.  Ins.  Cos.  70  Gal.  106. 

Bef  usal  of  a  company  to  pay  the  loss,  without 
claiming  anything  under  a  provision  in  the  policy 
for  arbitration  of  the  claim,  is  a  waiver  of  the  right 
to  insist  upon  it  in  bar  of  an  action.  Western  H.  k 
C.  Ins.  Co.  V.  Putnam.  20  Neb.  331. 

Where  an  agreement  to  arbitrate  contained  the 
condition  that  such  submission  should  not  be  taken 
as  a  waiver  on  the  part  of  the  company  of  the  con- 
ditions of  tbe  policy.  It  was  error  for  the  court  to 
submit  to  the  Jury  the  question  of  waiver.  Briggs 
V.  Flreman^s  Fund  Ins.  Co.  (Mich.)  8  West  Bep.  124. 

If  one  arbitration  fails  because  of  the  bad  faith 
of  the  company  in  the  selection  of  an  arbitrator, 
the  insured  need  not  submit  to  another,  but  may 
bring  an  action  for  loss.  Uhrlg  y.  WilUamsburgb 
City  F.  Ins.  Co.  2  Cent  Bep.  415. 101 N.  Y.  862. 
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PitUburgh  dt  8.  L.  R,  Cd%  App.  4  Cent  Bep. 
107;Bishop.  CoDt.  §1871. 

Before  the  company  can  insist  upon  the  ooo> 
dition  that  the  assured  are  bound  bjr  the  agree- 
ment to  arbitrate,  it  must  show  that  it  admitted 
the  validity  of  the  policy  and  its  liability  under 
it,  and  that  the  only  question  between  die 
parties  was  the  question  of  damages. 

Wood,  Fire  Ins.  p.  748;  Mentz  v.  Armenia  F, 
Ins.  Co.  79  Pa.  478. 

The  arbitration  was  unfairly  made,  and  oa 
jits  face  it  was  not  final  and  complete,  so  diat 
it  might  have  been  lawfully  disregarded  inanj 
event. 

Soars  V.  Home  Ins.  Co.  1  NewEng.  Rep.  534, 
140  Mass.  343;  Canfield  v.  Watertouin  F.  Int, 
Co.  56  Wis.  419;  Berryman,  Ins.  Dig.  134. 186. 

Lyon*  J.y  delivered  the  opinion  of  the  couit: 
1.  The  first  question  to  be  determined  » 
whether  the  defendant  company  is  liable  stall 
on  the  policy  in  suit.  This  question  arises  oat 
of  the  following  facts:  The  company  does  bad- 
ness on  the  mutual  plan,  and  as  a  part  consid- 
eration for  the  policy  the  plaintiffs  executed  to 
it  its  premium  or  deposit  note  for  ^,750  as  & 
basis  for  assessments  to  pay  losses.  The  by- 
laws of  the  company  provide  that  if  a  policy 
holder  neglects,  for  thirty  days  after  notk» 
thereof,  to  pay  any  assessment  on  his  note,  his 
policy  "shall  be  null  and  void  and  of  no  effect 
until  such  payment  is  made." 

The  plamtiffs  were  notified  September  5^ 
1887  (which  was  after  the  insured  property  liad 
been  burned)  that  an  assessment  of  $19S.50bad 
theretofore  been  duly  made  upon  their  deposit 
note.  Tbey  have  never  paid  this  asaeflsment, 
and  it  is  claimed  that  the  policy  thereby  became 
forfeited,  or,  at  least,  that  no  action  can  be- 
maintained  upon  it  until  the  assessment  is  paid. 
An  examination  of  the  language  of  the  wove 
by-laws  will  show  that  its  scope  and  effe(^  is 
misapprehended,  and  that  the  nonpaymeot  of 
the  assessment  falling  due  after  the  loss  does 
not,  by  its  terms,  resiilt  in  defeating  an  action 
upon  the  policy.  The  provision  in  the  pohcy 
that  it  sh^  be  null  and  void  in  the  contingeDcy 
named  necessarily  means  that  the  contnct  of 
idemnity  written  therein  shall  thus  become  onll 
and  void.  But.  before  the  delinquent  aawn 
ment  became  payable,  such  contract  of  Indem- 
nity ceased  to  exist,  and  there  was  nothing 
upon  which  the  provision  could  operate.  By 
reason  of  the  destruction  of  the  insured  proper- 
ty, the  obligation  of  the  insurer  to  pay  the  loas 
l3ecame  absolute,  subject  only  to  the  conditioDs 
that  due  proofs  of  loss  should  be  made.  Thus 
the  relation  of  debtor  and  creditor  existed  be- 
tween the  parties  when  the  plaintiffs  made  de- 
fault in  respect  to  the  assessment,  and  it  is  im- 
material that  the  amount  of  loss  was  not  actual- 
ly due  when  the  assessment  became  payable. 

The  by-laws  do  not  provide  that  a  default 
after  loss  shall  forfeit  such  indebtedness,  but 
only  the  contract  of  indemnity;  and  when  the 
default  occurred  there  was  no  contract  to  be 
forfeited.  But  had  the  by-laws  contained  the 
additional  provision  that  a  default  in  the  pay- 
ment of  an  assessment  after  the  liability  ox  the 
insurer  on  the  policy  had  become  fixed  and  ab- 
solute (which  It  does  not),  we  should  then  have 

.  --.    „  — ,  -..,  ^j  **w.y«^-w   the  question  decided  in  Dogge  v.  NortfMeiiUrtk 

S.  13  Pet.  619  (10  L.  ed.  274);  I  National  Insurance  Company,  49  Wis.  501,  and 


The  plaintiffs  having  failed  to  pay 
ments   after  due  notice,  the  policy  is  of  no 
force  or  effect  until  they  pay,  by  its  express 
terms. 

The  policy  and  Charter,  §  11;  Loilirop  v. 
Qreenjfkd,  J3.  <|  Mut.  F.  Ins.  Co.  2  Allen,  82. 

The  question  of  the  "true  value  of  real  prop- 
erty when  insured,  and  the  amount  of  loss 
and  measure  of  damages  when  destroyed," 
may  be  submitted  to  and  determined  by  arbi- 
tration, and  the  parties  are  bound  by  the  award 
in— 

Bammessel  v.  Brewers  F.  Ins.  Co.  43  Wis. 
468;  Thompson  v.  Citizens  Ins.  Co.  45  Wis.  388. 

The  law  implies  an  agreement  to  abide  the 
result  of  an  arbitration  from  the  fact  of  submis- 
sion. 

Smith  V.  Morse,  76  U.  8.  9  Wall.  76  (19  L. 
ed.  597). 

The  contract  of  insurance  sued  on  in  this 
action  is  a  contract  under  the  laws  of  Illinois. 

The  lex  loci  contractus  controls  the  nature, 
construction  and  validity  of  contracts. 

MeJUhop  V.  Pettibone,  54  Wis.  662;  Lamb  v. 
Bowser,  7  Biss.  315,  872;  Nortfiampton  Mut. 
L.  8.  Ins.  Co.  V.  TuttU,  40  N.  J.  L.  476. 

A  contract  of  insurance,  even  of  buildings 
constituting  a  part  of  the  realty,  is  a  contract 
of  indemnity  solely,  and  not  one  affecting  real 
estate  in  such  a  manner  as  makes  it  fall  under 
the  lex  rei  sita. 

Wood.  Ins.  ^  2. 

The  rules  laid  down,  and  the  principle  recog- 
nized, in  applying  the  lex  rei  sita,  in  constru- 
ing contracts,  as  to  whether  they  fall  under  it 
or  not,  do  not  apply  to  personal  contracts  in- 
directly affecting  real  estate. 

Btpdenburgh  v.  Cotheal,  6  N.  J.  Eq.  631; 
Story,  Confl.  L.  §  351  d. 

If  the  contract  is  not  in  itself  immoral, 
although  it  is  expressly  prohibited  by  the  stat- 
ute of  the  State  in  which  the  suit  is  brought  to 
enforce  it,  the  courts  administering  the  comity 
of  that  State  will  not  refuse  to  enforce  such  a 
contract  made  by  one  of  its  own  citizens  in  a 
State,  the  laws  of  which  permit  the  con- 
tract. 

Broum  v.  Am.  Finance  Co.  24  Blatchf.  384, 
31  Fed.  Rep.  516  and  authorities  cited. 

Messrs.  Turner  4b  Timlin^  with  Mr.  John 
W»tawa»  for  respondents: 

The  "Valued  Policy  Law,"  Rev.  Stat.  §  1948, 
must  apply  to  this  case,  because: 

1.  This  foreign  insurance  company  has  asked 
for  and  obtained  license  to  contract  business 
in  this  State  under  Revised  Statutes,  §§  1915- 
1919.  By  so  doing  it  submitted  itself  and  its 
contracts  to  the  laws  of  this  State. 

Milnor  v.  N.  T.  4b  N.  H.  R.  Co.  53  N.Y.  867. 

2.  The  Valued  Policy  Law  is  a  statute  of 
Wisconsin,  founded  in  public  policy. 

ReiUy  v.  Franklin  Ins.  Co.  48  Wis.  449; 
Thompson  v.  8t.  Louis  Ins.  Co.  43  Wis.  462; 
Thompson  v.  Cititens  Ins.  Co.  45  Wis.  889. 

The  laws  of  the  forum,  which  are  based  upon 
or  form  part  of  the  public  policy  of  the  State, 
must  govern  all  foreign  contracts,  no  matter 
what  is  the  lex  loci  contractus.  This  must  be  so 
or  the  policy  of  the  State  could  be  set  at  nought 
by  the  simple  expedient  of  making  a  contract 
beyond  its  boundaries. 

Story,    Confi.  L.   §  259;  Bank  of  Augusta 

V.  JKiW«,  88U. " 
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in  Alkan  v.  New  HamfsJiire  Insurance  Com- 
pany,  58  Wis.  136,  wherein  it  was  held  that,  after 
liabUity  actually  attaches  under  the  policy,  the 
enth^  relation  between  the  parties  is  changed 
from  that  of  insurer  aod  insured  to  that  of 
debtor  and  creditor;  and  clauses  in  the  policy 
which  provide  that  certain  acts  or  omissions  of 
the  insured  shall  invalidate  it  are  inoperative. 
See  also  2  Wo«d,  Ins,  p.  758,  §  861. 

We  think  the  rule  and  reasoning  of  those 
cases  would  be  applicable  here,  did  uie  by-laws 
of  the  company  contain  the  provision  above 
suggested ;  and  we  should  be  compelled  to  hold . 
the  provision  void.  We  conclude,  therefore, 
that  there  has  been  no  forfeiture  of,  or  suspen- 
sion of,  liability  on  the  policy,  and  the  insurer 
remains  liable  thereon  for  the  loss. 

Much  testimony  was  introduced  or  offered 
on  the  trial,  by  the  plaintiffs,  to  show  a  waiver 
of  the  alleged  forfeiture  by  an  agent  of  the  de- 
fendant company,  and  the  general  officers 
thereof,  and  on  the  i^art  of  the  defendant  to 
show  want  of  authoritv  by  such  agents  and 
officers  to  make  an  effectual  waiver  thereof. 
The  views  above  expressed  render  all  such  tes- 
timony, and  all  rulings  of  the  court  either  ad- 
mitting or  rejecting  it,  entirely  immaterial. 
There  are  numerous  exceptions  to  such  rulings, 
but  they  require  no  further  notice. 

3.  Having  determined  that  the  insurer  Is  lia- 
ble on  the  policy  for  the  loss  caused  by  the 
burning  of  the  insured  property,  we  are  now 
to  ascertain  the  extent  of  such  liability.  As 
before  stated,  the  only  controversy  between 
the  parties  is  the  amount  of  loss  on  the  build- 
ings described  in  the  first  subdivision  in  the 
pdicy. 

(1)  Is  the  iwlic^  in  respect  to  that  property 
governed  by  section  1948,  Revised  Statutes?  It 
n  there  prodded  that  "Whenever  any  policy 
of  Insurance  shall  be  written  to  insure  any  real 
property,  and  the  property  insured  shall  be 
wholly  destroyed,  without  criminal  fault  on 
the  part  of  the  insured  or  his  assigns,  the 
amount  of  the  insurance' written  in  such  policy 
shall  be  taken  conclusively  to  be  the  true  value 
of  the  property  when  insured,  and  the  true 
amount  of  loss  and  measure  of  damages  when 
destroyed." 

The  defendant  companv  introduced  or  offered 
testimony  tending,  or  which  miffht  have  tended, 
to  show  that  the  contract  ox  insurance  was 
made  exclusively  in  the  State  of  Illinois,  and 
that  the  laws  of  that  State  limit  the  liability  on 
the  policy  to  the  actual  loss.  Some  of  this  tes- 
timony was  rejected.  The  contention  of  coun- 
sel for  the  company  is  that  if  those  facts  existed 
— the  defendant  bneing  an  Illinois  corporation, 
and  the  loss  being  payable  in  that  State — ^the 
contract  is  ffovemed  by  the  laws  of  that  State, 
and  hence  that  section  1948  of  our  statutes  does 
not  affect  the  recovery.  The  circuit  court  held 
otherwise,  and  we  think  correctly. 

Section  1948  affects  real  estate  only,  and  is 
general  in  its  terms.  It  does  not  except  from 
Its  operation  insurance  contracts  maae  else- 
where. It  Is  founded  upon  what  the  Legisla- 
ture regarded  as  sound  public  policy,  and  mani- 
festly was  intended  to  apply  to  all  insurance 
contracts,  no  matter  where  made,  affecting  real 
property  in  this  State.  It  is  as  competent  for 
the  Legislature  to  enact  such  a  law  as  one  pre- 
acriblDg  the  mode  of  execution  and  the  effect 
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of  deeds,  leases,  or  other  conveyances  of  real 
property  situated  in  this  State,  no  matter  where 
such  instruments  were  executed.  Hence,  con- 
ceding this  to  be  an  Illinois  contract,  still  it  is 
governed  by  section  1948,  if  otherwise  within 
that  section.  See  ReiUy  v.  Franklin  Ins.  Co. 
43  Wis.  449;  Thompson  v.  St.  Louis  Ins.  Co.  48 
Wis.  459;  Bammessel  v.  Bretoers  F.  Ins.  Go. 
48  Wis.  468;  Thompson  v.  Citizens  Ins.  Co.  45 
Wis.  889. 

(2)  Were  the  insured  buildings  wholly  de- 
stroyed within  the  meaning  of  section  1948? 
The  evidence  is  that  all  the  combustible  mate- 
rial in  the  structures  was  destroyed,  and,  al- 
though portions  of  the  brick  walls  were  left 
standing,  yet  they  were  useless  as  walls,  and 
many,  perhaps  most,  of  the  bricks  therein  were 
spoiled  bv  the  heat.  It  cannot  be  doubted 
that  the  identity  and  specific  character  of  the 
insured  buildings  were  destroyed  by  the  fire, 
although  there  was  not  an  absolute  extinction 
of  all  the  parts  thereof.  This  was  an  entire 
destruction  of  the  buildings,  within  the  mean- 
ing of  the  statute.  1  Wood,  Ins.  §  107.  The 
jury  were  so  Instructed. 

(8)  The  parties  submitted  the  question  of  the 
amount  of  loss  on  the  building  to  arbitrators, 
pursuant  to  a  stipulation  contained  in  the  poli- 
cy, and  the  arbitrators  awarded  the  same  at  a 
sum  which  would  make  the  liabilitv  of  the 
company  $682  less  than  It  would  be  if  the  pol- 
icy is  enforced  under  the  statute.  It  is  claimed 
that  the  submission  is  a  waiver  of  the  benefits 
of  Uie  statute,  and  that  the  defendant's  liability 
is  limited  by  the  award. 

This  proposition  was  negatived  by  this  court 
in  Thompson  v.  Citizens  Insurance  Company , 
supra.  In  the  opinion  in  that  case,  after  refer- 
ring to  the  cases  in  48  Wis.,  above  cited,  Mr, 
Justice  Orton  says:  "If  a  stipulation  in  the 
policy  of  insurance  that  the  loss  or  damage 
should  be  established  according  to  the  true  and 
actual  marketable  value  of  the  property  de- 
stroyed will  not  be  enforced  to  lessen  the 
amount  of  insurance  written  in  the  policy, 
against  the  rule  established  by  the  statute,  in  a 
court  of  law,  much  less  will  the  award  of  ar- 
bitrators chosen  by  the  parties  under  another 
stipulation,  lessening  such  amount,  be  correct- 
ed and  enforced  in  a  court  of  equity." 

8.  The  judgment  for  damages,  after  deduct- 
ing the  sum  remitted  therefrom,  is  $8,874.26. 
The  items  which  may  properly  be  included 
therein  are  the  following:  lx)8s  on  account  of 
property  described  in  subdivision  1,  $1,785;  in 
subdivision  2,  $4,875;  in  subdivision  8,  $895; 
and  in  subdivision  4,  $1,845.72— total,  $8,400.- 
72.  Deduct  unpaid  assessment,  $192.50,  and 
$4.11  interest  thereon  from  September  5  to  De- 
cember 25,  1887— in  aU,  $196.61.  Balance, 
$8,204. 11 .  Interest  thereon  at  6  per  cent,  from 
December  25,  1887,  to  date  of  judgment,  June 
11, 1888,  $225.88.  Total,  $8,429.99,  due  plaint- 
iffs at  date  of  iudgment.  This  is  |55. 78  in  ex- 
cess of  the  judgment  as  entered,  less  the  sum 
remitted. 

This  computation  is  on  the  basis  furnished 
by  the  agent  of  the  company,  and  in  all  re- 
.spects  is  most  favorable  to  the  company.  A 
computation  on  strictly  legal  rules  would  prob- 
ably somewhat  increase  the  amount  due  on  the 
policy.  There  is  an  item  of  $58,  salvage,  five 
sixths  of  which,  or  $48.88,  is  chargeable  to  the 
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plaintiirB  on  the  policy  in  suit.  It  is  under- 
stood that  this  sum  was  deducted  from  the 
amoimt  which  would  otherwise  have  been  due 
plaiD tiffs  under  the  fourth  subdivision  of  the 
policy,  and  that  the  $1,845.72  allowed  them 
under  that  subdivision  is  the  balance  of  loss 
after  deducting  the  amount  of  such  salvage. 
But  if  this  is  not  so,  and  the  deduction  should 


be  from  the  judgment,  still  the  judgment »  not 
too  larj^.  it  is  believed  that  the  foregoiiig 
propositions  include  and  determine  all  the  er- 
rors assigned,  either  rendering  them  unimpor 
tant,  or  overruling  the  exceptions. 

The  judgment  of  the  Circuit  Ccuri  mvMt  af- 
firmed. 

Petition  for  rehearing  denied  May  — ,  1889. 


MARYLAND  COURT  OF  APPEALS. 


County   CJOMMISSIONERS    OP   PRENCE 
GEORGE'S  COUNTY,  Appte., 

COMMISSIONERS  OP  LAUREL. 
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The  Aet  Of  1888*  chap.  844«  S88»  which  pro- 
videsthat  theCommfsBionereof  Prinoe  George's 
County  shall  direct  to  be  paid  to  the  Commiasion- 
•ers  of  Laurel,  the  amount  of  tax  levied  upon  the 
real  property  vrithln  that  town  to  be  expended 
upon  the  roads  of  said  town  and  upon  suob  other 
improvements  as  the  Ck>mmiflslooer8  of  Laurel 
shall  deem  proper,  is  in  violation  of  the  Bill  of 
Biffhts,  article  16,  because  it  practically  exempts 
the  owners  of  real  estate  in  Laurel  from  contrib- 
uting yro  tainUi  to  the  neoeseary  expenaeeof  the 
•county  government  aa  required  by  that  article. 

(March  SET,  1889.) 

APPEAL  by  defendants,  from  an  order  of 
the  Circuit  Court  for  Prince  (George's 
County  granting  a  mandamus  to  compel  them 
to  direct  certain  money  to  be  paid  to  plaintiffs. 
Bevened, 

The  case  is  sufficiently  stated  by  the  court. 

Argued  before  Miller,  Robinson,  Bryan,  Mc- 
fiherry  and  Irving,  JJ. 

Mr.  William  Stanley  for  appellants. 

Meeeri.  G.  G.  Mmgruaer  and  Joseph  S« 
Wilson  for  appellees. 

Irvingt  J.,  delivered  the  opinion  of  the 
court: 

The  second  section  of  the  Act  of  1888,  chap. 
244,  provides  '*That  the  County  Commissioners 
of  Prince  George's  Countv  shall  authorize  and 
direct  the  treasurer  of  said  county  to  pay,  from 
time  to  time,  to  the  Commissioners  of  Laurel 
the  amount  of  the  tax  levied  or  taxed  upon  the 
real  property  within  the  limits  of  said  town,  to 
be  appropriated  and  used  by  said  Commission- 
ers of  Laurel  for  the  repair  and  improvement 
of  the  streets  and  roads  within  the  limits  of  the 
said  town,  and  for  such  other  improvements 
as  the  said  Commissioners  of  Laurel  shall  deem 
proper." 

The  Act  was  approved  on  the  4th  day  of 
April,  1888,  and  became  immediately  operative. 

The  Commissioners  of  Laurel  demanded  of 
the  county  commissioners  the  execution  of  the 
law  in  favor  of  the  town;  but  the  county  com- 
missioners refused  to  order  the  treasurer  to  pay 
the  tax  levied  on  the  real  estate  for  the  year 
1888  to  Uie  Commissioners  of  Laurel;  and  they 
applied  to  the  circuit  court  for  a  mandamus 
compelling  the  county  commisBioners  to  com- 
ply with  me  provisions  of  the  statute.  A  man- 
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damus  was  ordered,  and  from  that  orderappeil 
was  taken. 

The  county  commissioners  contend  that  the 
Act  of  Assemblv  is  invalid:  (1)  because  it  isia 
violation  of  the  ISth  article  of  the  Bill  of  RighU 
which  requires  equal  contribution  for  sapport 
of  the  government  according  to  the  acloal 
worth  of  the  taxpayer;  (2)  because  it  is  fai  vio- 
lation of  section  39  of  article  8  of  the  ConstitQ- 
tion  in  relation  to  the  title  of  Acts  of  AsaemUf, 
and  (8)  because,  if  the  Act  is  valid,  it  is  not  u 
terms  retroactive,  and  was  not  intended  to  ap- 
ply to  the  year  1888,  for  which  the  levy  wu 
made,  before  the  Act  went  into  effect,  for  the 
benefit  of  the  creditors  of  the  countv. 

The  view  we  take  of  the  law  will  require  oi 
to  consider  only  the  first  objection  maae  to  iL 

The  api)ellees  contend  that  this  court  has  de- 
cided the  main  question  involved  in  this  ap- 
peal, in  County  Commissioners  cf  fHma 
Qeorg^s  County  v.  Commissioners  ofLaurdM 
Md.  461,  wherein  the  Act  of  1880,  chap. 
144,  was  under  consideration;  but  that  viev 
cannot  be  sustained. 

The  cases  are  entirely  dissimilar.  The  stiU- 
utes  are  not  alike. 

The  Act  of  1880,  chap.  144,  directed  the 
taxes  levied  for  road  purposes  on  the  real  estate 
in  the  Town  of  Laurel  to  be  paid  to  its  com- 
missioners for  the  purpose  of  keeping  up  aad 
improving  the  roaas  within  the  corporate  limits 
of  the  town. 

In  80  far  as  that  Act  was  challenged  in  the 
case  in  51  Maryland,  for  repugnancv  to  the 
15th  article  of  the  fiill  of  Rights,  this  court  did 
say  it  was  not  obnoxious  to  that  oblection  be- 
cause it  onlv  took  the  road  tax  levied  on  the 
real  estate  of  the  town,  and  applied  it  to  partic- 
ular roads  of  the  public  in  which  all  had  an  in- 
terest, although  within  the  town.  It  was  ap- 
plied as  road  tax,  but  upon  particular  roads  of 
the  county.  It  was  not  neoeasaiy  to  the  de- 
cision of  that  case  to  so  determine;  for  the  lav 
was  stricken  down  for  repugnancy  to  a  later 
statute  introducing  a  new  scheme  and  pohcj 
with  respect  to  the  public  roads  o/  that  county. 

If  this  case  presented  no  other  question  than 
was  involved  in  the  constitutional  queatioo 
therein  incidentally  and  unneceaaarily  paned 
upon,  we  might  think  it  best  to  adhm  to  the 
opinion  there  expressed;  but  the  exigencies  of 
this  case  do  not  require  us  to  review  that  de- 
cision, or  to  affirm  or  retract  it;  for  the  statute 
under  consideration  is  much  more  sweeping  in 
its  operations  and  presents  a  very  differeot 
question.  It  takes  not  only  the  road  tax  bat 
all  the  taxes  levied  on  the  real  estate  in  the 
Town  of  Laurel,  and  applies  them,  not  solely  to 
the  roads  as  was  done  by  the  Act  of  1880,  hot 


1880. 


Pattbrsoh  y.  Hatdbk. 


to  any  other  desirable  improTemeDt  in  the  town 
whicn  the  town  commissioners  might  decide 
proper. 

The  Act  is  sufficiently  broad  in  its  language 
to  include  the  state  taxes  also;  for  there  are  no 
restrictive  or  qualifying  words  in  the  statute; 
Imt  the  counsel  of  the  town  concedes  that  the 
state  taxes  cannot  be  so  appropriated.  If  we 
could  regard  the  Act  as  constitutional,  so  far 
«8  the  county  taxes  named  are  concerned,  and 
H»uld  consider  the  state  taxes  as  not  haying 
■l)een  intended  by  the  Legislature  to  be  so  in- 
cluded in  its  directions,  the  order  enforcing  the 
law  should  unequiyocally  except  the  state  taxes 
from  its  operation.  The  order  granting  the 
mandamvs,  and  appealed  from,  howeyer,  makes 
no  such  restriction.  Had  such  restriction  been 
made,  the  order,  still,  in  our  opinion,  would  not 
have  been  maintainable,  for  we  are  all  of  opin- 
ion that  the  law  is  equally  unconstitutional  so 
far  as  it  proposes  to  anect  the  county  leyy .  It 
appropriates  to  the  uses  of  the  Town  of 
Lanrel  not  the  road  tax  only  for  road  purposes 
as  was  done  by  the  Act  of  1888,  chap.  144,  but 
all  the  taxes  levied  upon  the  real  estate  of  the 
Town  of  Laurel,  for  county  purposes.  It  takes 
the  tax  levied  for  the  maintenance  of  the  courts, 
of  the  almshouse,  of  the  Jail,  of  the  public 
schools,  for  building  bridges,  and  all  other  ex- 
penses incident  to  the  county's  corporate  exist- 
•ence,  which  comes  from  the  assessable  real  es- 
tate within  the  corporate  limits  of  Laurel,  and 
applies  it  to  the  nudntenance  of  the  roads  in 
Lanrel  and  '*such  other  improvements  as  the 
-commissioners  shall  deem  proper." 

If  the  commissioners  of  the  town  should 
think  the  introduction  of  gas,  electrical  light 
•or  water   works  desirable  improvements,  the 


taxes  thus  appropriated  could  be  used  to  gratify 
such  desires.  It  is  too  plain  for  argument  that 
such  leflpslation  cannot  be  sustained.  It  is 
practicafly  exempting  the  owners  of  real  estate 
in  Laurel  from  contribution,  pro  tan  to,  to  the 
necessary  expenses  of  the  county  government. 
If  it  be  competent  to  take  the  taxes  levied  upon 
the  real  estate  in  the  town  for  sudi  purposes, 
all  taxes  levied  on  the  personal  property  within 
the  town  limits  could  be  taken  lor  the  same 
object,  and  thus  the  citizens  of  Laurel  would, 
in  fact,  be  relieved  from  contributing  a  farthing 
to  the  support  of  the  county  government;  and 
the  whole  county  expenses  would  be  thrown  on 
those  who  liye  In  the  rural  districts;  and  the 
rural  districts  would  be  indirectly  supporting  a 
corporation  which  gave  them  no  protection  or 
advantages. 

If  it  is  permissible  for  one  town  it  would  be 
lawful  for  all  the  villages  which  may  exist  in 
the  county,  and  thus  a  very  large  increase  of 
taxation  might  be  made  necessary  for  the  sup- 
port of  the  county  ffovemment,  and  no  part  of 
the  increased  taxation  would  be  contributed  by 
the  towns. 

In  the  extent  that  the  general  taxes  on  real 
estate  within  the  Town  of  Laurel  are  with- 
drawn from  the  public  treasury  and  applied  to 
the  Town  of  Laurel  for  roads  and  such  pur- 
poses of  unprovements  as  its  authorities  may 
decide  proper,  it  is  too  plain  for  discussion  that 
the  citizens  of  the  town  are  relieved  from  shar- 
ins  the  expenses  of  the  county,  while  enjoying 
alfthe  benefits  of  county  government.  This  is 
in  plain  violation  of  article  15  of  the  Bill  of 
Rights. 

Order  reversed  and  petition  dismiseed. 
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torn  and  lead  a  virtuous  life;  and  if  she  is  then 
seduced,  her  seduction  ou«rht  to  be  visited  with 
luch  danu^es  as  a  Jury  would  think,  under  aU 
the  circumstances,  the  defendant  ouirbt  to  pay; 
bat  to  justify  a  recovery  there  must  be  a  ref orma- 
tkm. 

&  The  "word  '*  seductioii  **  when  applied  to  the 
conduct  of  a  man  towards  a  woman,  means  the 
use  <ff  some  influence,  artifice,  promise  or  means 
on  his  part  by  which  he  induces  the  woman  to 
SDReader  her  chastity  and  virtue  to  his  em- 
braces. Therefore,  h«ld,  that  criminal  indulgence 
with  a  woman  who  was  at  the  time  leading  a  lewd 
and  laBdvlotts  life  does  not  constitute  seduction. 

S*  It  is  tbe  ri§fikt  of  the  Jwyf  <^^  not'the  court, 
to  determine  the  eif ect  of  evidence,  unless  in  par- 
tloolar  cases,  where  its  eifect  is  declared  by  law. 

(January  15,1800.) 

APPEAL  by  defendant,  from  a  Judgment  of 
the  Circuit  Court  of  Marion  County  in 
favor  of  plaintiff  in  an  action  to  recover  aam- 
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ages  for  the  alleged  seduction  of  plaintiiTs  in- 
fant daughter.    Retereed. 

The  facts  sufficiently  appear  in  the  opinion. 

Meesre.  If.  B.  Knifl^ht  and  MeCain  ft 
Hurley  for  appellant. 

Mesen.  O.  EL  Burnett  and  E.  A.  Down- 
ing for  respondent. 

StrahAn,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  brought  by  the  plaintiff 
against  the  defendant  to  recover  damages  for 
the  seduction  of  his  minor  daughter.  The 
plaintiff  had  judgment  in  the  court  below  for 
the  sum  of  |i8,0w,  from  which  the  defendant 
has  appealed  to  this  court. 

The  only  (Questions  presented  for  our  consid- 
eration on  this  appeal  are  the  alleged  errors  of 
the  court  in  givmg  and  refusing  instructions. 
The  appellant^ counsel  excepted  severally  toone 
instruction  given  by  the  court,  and  to  its  refusal 
to  give  those  asked  on  behalf  of  the  defendant. 

The  defendant  gave  evidence  tending  to 
prove  that  for  a  long^  time  prior  to  the  alleged 
seduction,  and  continuing  up  to  that  event, 
the  plaintiff's  daughter  resided  with  her  par- 
ents, in  the  Cit^  of  Salem;  that  she  was  in  the 
habit  of  meeting  several  young  men  of  her 
acquaintance,  including  the  defendant,  out  in 
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the  streets  and  avenues  of  the  city,  in  the  night 
time,  and  alone;  that  these  meetings  ^ere  as 
late  as  9  and  10  o'clock,  or  later;  that  on  these 
occasions  the  parties  did  not  go  to  the  house 
of  plaintiff's  parents  for  her,  but  that  she  came 
out  to  meet  them. 
The  testimony  of  Stella  Pattersbn  tended  to 

grove  that  the  first  sexual  intercourse  between 
erself  and  the  defendant  took  place  on  the 
4th  of  July;  and,  according  to  Dr.  Holmes' 
evidence,  when  Stella  applied  to  him  for  treat- 
ment, in  the  month  of  August  following,  she 
was  afflicted  with  chronic  gonorrhea. 

The  charges  excepted  to,  and  tWo  of  the  re- 
quests are  so  closely  connected  that  they  will 
be 'considered  together.  The  portion  of  the 
charge  excepted  to  constitutes  a  part  only  of 
an  entire  sentence  in  the  charge  of  the  court. 
The  complete  sentence  is  as  follows: 

' '  Evidence  of  a  prior  unchastity  of  the  plaint- 
iff's daughter  is  competent,  both  to  show  that 
the  sexual  intercourse  was  without  enticement, 
artifice,  persuasion  or  solicitation,  which  over- 
came her  reluctance  and  scruples,  and  also  in 
mitigation  of  damages." 

And  then  comes  me  part  excepted  to:  "  But 
proof  of  former  unchastity  is  of  itself  not  a  de- 
fense or  bar  to  any  action  of  this  kind." 

The  following  are  two  of  the  defendant's  re- 
quests to  charge: 

''(1)  Before  you  can  find  a  verdict  for  the 
plaintiff  in  this  case  you  must  first  find  from  the 
evidence  that  the  plaintiff's  daughter  was  at 
and  prior  to  the  alleged  seduction  a  chaste  fe- 
male, and  that  the  defendant  seduced  her,  and 
had  illegal  sexual  intercourse  with  her." 

"  (5).  Proof  that  the  defendant  and  plaintiff's 
daughter  had  illicit  sexual  intercourse  with 
each  other  does  not  of  itself  show  that  th,e 
plaintiff's  daughter  was  seduced  by  the  defend- 
ant; but  before  you  can  find  such  seduction 
you  must  first  find  from  the  evidence  that  the 
plaintiff's  daughter  was  chaste,  and  that  she 
was  overcome  by  the  defendant  by  the  use  of 
some  artifice  or  promise  which,  by  reason  of  her 
relations  with  and  confidence  in  the  defendant, 
she,  although  a  moral  and  chaste  female,  could 
not  resist." 

1.  Under  the  particular  facts  disclosed  by 
this  record  that  part  of  the  charge  of  the  court 
which  was  excepted  to  had  a  tendency  to  mis- 
lead the  Jury.  They  might  have  well  under- 
stood from  that  language  that,  no  difference  to 
what  extent  or  how  often  the  plaintiff's  daugh- 
ter may  have  en^ged  in  acts  of  lewdness  and 
lasciviousness  with  miscellaneous  men,  contin- 
uing up  to  the  very  event  complained  of,  still 
her  seduction  by  the  defendant  was  possible; 
and  the  Jury  could  only  consider  such  acts  in 
mitigation  and  to  corroborate  the  defendant's 
denial. 

This,  I  think,  for  reasons  presently  to  be  no- 
ticed, was  going  too  far. 

There  ia^  no  doubt  that  a  woman  may  be 
guilty  of  unchastity,  and  then  reform  and  lead 
a  virtuous  life.  In  such  case  her  seduction 
ought  to  be  visited  with  such  damages  as  a 
jury  would  think,  in  view  of  all  the  facts  and 
circumstances,  the  defendant  ought  to  pay; 
but  to  Justify  a  recovery  there  must  be  a  ref- 
ormation. In  other  words,  the  female  must 
have  honestly  abandoned  and  ceased  her  lewd 
conduct  for  a  sufficient  length  of  time  before 
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the  act  complained  of  to  induce  the  jury,  as  rea- 
sonable men,  to  believe  the  reformation  was  real 
and  not  feigned. 

If  the  court  had  added  to  the  charge  a  pro- 
viso to  the  effect  that  for  a  reasonable  time  be- 
fore the  alleged  seduction  the  plaintiff's  dauglt- 
ter  had  abandoned  and  ceased  her  unchastitj— 
if  she  had  been  unchaste— -so  as  to  justify  the 
Jury  at  the  time  of  the  alleged  seduction  she 
was  leading  a  virtuous  life,  such  instnictioa 
would  have  left  the  Jury  free  to  institute  the 
necessary  inquiry  on  that  subject. 

2.  By  the  two  requests  which  were  refused 
counsel  for  appellant  seek  to  present  the  qiMs- 
tion  whether  or  not  a  woman,  who  is  witAoot 
virtue  and  unchaste,  can  be  the  subject  of  at- 
ductlon,  within  the  meaning  of  the  Code. 

The  action  for  the  injury  and  wrong  done  t& 
a  father,  mother  or  guardian  by  the  seductioii 
of  a  daughter  or  wa^  so  given  by  section  SS^ 
Hill  Code,  as  follows: 

*'  Sec.  85.  A  father,  or,  in  case  of  death  or 
desertion  of  his  family,  the  mother,  may  main- 
tain an  action  as  plaintiff  for  the  seduction  of 
a  daughter,  and  the  guardian  for  the  seductioB 
of  a  ward,  though  the  daughter  or  ward  he  nut 
Uvinff  with  or  in  the  service  of  the  plaintiff  at 
the  time  of  the  seduction,  or  afterwards^  and 
there  be  no  loss  of  servioe." 

This  section  has  entirely  changed  thechanc- 
ter  of  the  action.  Under  the  law  as  it  slood 
formerly  loss  of  servioe  was  the  gist  of  the  ac- 
tion, without  which  it  could  not  be  sustained. 
The  value  of  the  services  rendered  was  imma- 
terial, but  some  service  or  a  legal  duty  to  ren- 
der the  same  must  have  been  alleged  and 
proven;  and  then  the  jury  was  directed  to  aasess 
damages  for  the  loss  of  such  servioe,  as  well  as^ 
for  the  dishonor  brought  upon  the  {^ntilTa 
family  by  reason  of  the  seduction  of  his  dao|^ 
ter,  etc.,  but  the  damages  in  fact  were  assessed 
for  the  seduction. 

This  anomalous  state  of  the  law  was  sought 
to  be  remedied  by  the  section  above  <^uoted,  so 
that  there  need  be  now  no  loss  of  service  by  the 
parent  or  guardian  or  liability  to  render  smet 
by  the  daughter  or  ward.  Special  damages, 
such  as  expenses  incurred  for  medical  treatr 
ment,  and  the  like,  are  still  recoverable,  hot 
they  must  be  specially  alleged  in  the  oompUoBL 

But  the  question  which  presents  the  greatest 
difficulty  is  what  is  meant  by  the  word  tedvc- 
Hon  in  this  section.  Lexicographers  are  net 
agreed  as  to  its  meaning. 

Webster  defines  the  word  reduce:  to  dnv 
aside  from  the  path  of  rectitude  and  duty  hi  a 
manner;  to  entice  to  evil;  to  lead  aacray;  Vy 
tempt  and  lead  to  iniquity;  to  corrupt;  to  de- 
prave;  to  induce  to  surrender  chastity ;  aodte 
word  deduction  thus:  the  act  of  seducing  or  of 
enticing  from  the  path  of  duty;  specifica%,  the 
act  or  mme  of  persuading  a  fenude  to  suires- 
der  her  chastity. 

Burrill's  Law  Dictionary  thus  defines  it:  The 
debauching  of  a  woman ;  the  offense  of  indnciBf 
a  woman  to  consent  to  unlawful  interoooiae, 
omitting  altogether  the  elements  of  chastity. 

Under  Webster's  definition  the  female 


have  been  persuaded  to  surrender  her  cbast%; 
under  Burrill's,  only  to  consent  to  unlawful  m- 
tercourse.  Courts  have  been  more  inclined  t^ 
follow  Webster's  definition  than  those  given  hf 
the  legal  lexicographers. 
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In  Croghan  v.  State,  22  Wis.  444,  the  >¥ord 
teduction  is  thiis  defined:  *'  The  word  9educ- 
turn,  when  applied  to  the  conduct  of  a  man 
towards  a  female,  is  generally  understood  to 
mean  the  use  of  some  influence,  promise,  arts 
or  means  on  his  part  by  which  he  induces  the 
woman  to  surrender  her  chastity  and  virtue  to 
his  embraces." 

So  this  court  in  Parker  v.  Manteith,  7  Oreg. 
277,  approved  of  the  following  definition  of 
seduction:  "  A  promise  of  marriage  by  the  de- 
fendant to  Flora  Parker,  or  any  influence  ex- 
erted by  him  over  her,  such  as  gaining  her 
affections,  or  acquiring  influence  over  her,  or 
persuading  her,  which  had  a  tendency  to  draw 
her  from  the  path  of  virtue,  would  be  sufficient 
if  followed  by  illicit  intercourse,  to  constitute 
seduction,  if  the  jury  believe  she  was  thereby 
constrained  to  yield  to  his  desire." 

And  this  court  in  Breon  v.  HenkU,  14  Oree. 
404,  construinfi;  section  86,  Hill  Code,  whi^ 
gives  a  right  of  action  to  a  female  who  is  un- 
married and  over  twenty-one  years  of  age,  and 
who  has  been  seduced,  said: 

"  The  section  of  the  statute  which  gives  the 
right  of  action  only  provides  that  the  plaintiff 
may  recover  such  damages  as  may  be  assessed 
in  her  favor.  I  suppose  this  should  be  con- 
strued to  mean  legitimate  damages,  and,  the 
case  being  iui  generUy  it  leaves  a  wide  scope 
for  construction.  If  the  section  intends  that 
such  woman,  in  an^  case  of  illicit  sexual  in- 
teroouTse  resulting  m  pregnancy,  can  maintain 
an  action  against  her  paramour,  the  recovery 
should  be  confined  to  Uie  actual  pecuniary  loss 
sustained.  Such  a  rute  would  not  be  unjust  to 
the  man  in  any  case.  It  would  only  be  a  fair 
apportionment  of  a  burden  arising  from  a  mut- 
niu  wrong.  If,  however,  it  is  intended  to  in- 
chide,  in  all  cases,  the  loss  of  character  and 
reputation  of  the  woman,  and  the  damages  be 
esthnated  by  a  jury  of  men,  it  would  operate 
oppressively  and  perniciously.  It  woula  tend 
to  the  demoralization  of  the  female  sex;  would 
be  a  reward  for  unchastity,  which  a  class  of 
adventuresses  would  be  swift  to  profit  by.  If, 
on  the  other  band,  the  said  section  intends  to 
enable  an  infortunate  woman,  whose  love  and 
confidence  have  been  gained,  and  her  consent 
to  the  sexual  intercourse  been  secured,  through 
hypocrisy  and  artifice,  to  maintain  an  action 
for  compensation  in  damages,  she  should  not 
only  recover  for  the  pecuniary  loss  suffered,  but 
abo  on  account  of  her  mental  anguish  and  loss 
of  reputation  and  character.  If  such  a  construc- 
tion of  the  section  of  the  statute  in  question  is, 
however,  to  obtain,  there  should  be  something 
more  than  a  mere  'reluctance'  on  her  part  to 
commit  the  act.  It  should  be  reluctance  that  en- 
ticements and  persuasions  could  not  overcome, 
without  the  presence  of  some  other  potent  influ- 
ence; such  a  state  of  facts  should  be  proved  as 
would  convince  a  fair  minded  person  that  she 
bad  been  deceived  and  deluded,  and  that  her  sub- 
mission was  in  consequence  of  such  deception 
and  delusion.  To  term  coaxing  and  persuasion 
of  a^oman  to  yield  to  the  lecherous  embraces  of 
of  a  man  '  a  seduction  by  artifice,'  would  be  a 
misnomer.  A  virtuous  minded  woman  would 
promptly  spurn  such  approaches  with  indigna- 
tion. Ana  if  the  statute  is  to  receive  the  con- 
struction last  indicated— if  a  woman  of  mature 
years  is  allowed  to  recover  damages  for  the  loss 
3  L.  R.  A. 


of  reputation  and  character  in  consequence  of 
having  permitted  a  man  to  have  carnal  knowl- 
edge of  her— she  should  be  required  to  show 
that  she  had  been  prudent,  and  exercised  at 
least  ordinary  discretion;  bad  sacrificed  her 
virtue  throygh  an  infiuence  that  was  calculated 
to  lead  astray  an  honest  minded  female.  An 
action  for  obtaining  property  fraudulently  can- 
not be  maintained  without  proof  of  facts  cal- 
culated to  deceive  a  person  of  ordinary  pru- 
dence; and  how  can  a  female,  a  long  wav 
beyond  girlhood,  claim  to  have  been  defrauded 
of  that  which  every  womanlv  instinct  of  her 
nature  prompts  her  to  set  the  highest  value  upon, 
by  'flattery,  fiOse  promises,  artifice,  urgent  im- 
portunity, based  upon  professions  of  attach- 
ment,' unless  they  were  of  such  a  character  as 
are  calculated  to  mislead  an  ordinarily  pxudent 
and  virtuous  minded  woman  f*  BeU  v.  lUnker^ 
29  Ind.  267. 

So  far  these  extracts,  I  think,  tend  to  show 
that  in  construing  the  statute  under  considera- 
tion, to  constitute  seduction  something  more  is 
necessary  than  sexual  intercourse,  induced  by 
persuasions,  urgent  importunities,  etc. ,  followed 
by  pregnancy;  but  Just  where  the  dividing  line 
is  to  be  drawn  seems  difficult  to  determine.  If 
the  word  chaste^  in  this  connection,  is  used  in 
the  sense  of  never  having  submitted  to  illicit 
sexual  intercourse,  the  requirement  is  greater 
than  the  law  exacts,  because  it  has  been  fre- 
Quently  determined  that  a  woman  may  be  se- 
duced who  had  previously  at  some  period  of 
her  life  been  unchaste. 

Baird  v.  Boehner,  72  Iowa,  818,  is  a  case 
where  the  plaintiff  had  formed  an  illicit  connec- 
tion with  the  defendant,  which  continued  for 
some  time,  and  then  the  plaintiff  concluded  she 
would  reform,  and  for  tnat  purpose  went  from 
the  State  of  Iowa  to  Kansas,  where  she  remained 
about  one  vear,  and  then  returned  to  Iowa, 
where  the  aueged  seduction  took  place.  The 
evidence  tend^  to  show  that  during  her  ab- 
sence she  led  a  virtuous  life,  but  upon  her  re- 
turn to  Iowa  she  again  submitted  to  the  defend- 
ant; and  the  courtheld,  for  the  purposes  of  the 
opinion,  that  she  was  of  chaste  character  after 
her  return  from  Kansas;  but  the  plaintiff  failed 
on  other  grounds. 

So,  in  Smith  v.  MiUnim,  17  Iowa,  80,  it  ap- 
peared that  the  plaintiff  who  was  suing  for  her 
own  seduction,  having  been  previously  un- 
chaste, having  reformed,  and  being  then  se- 
duced, might  maintain  the  action,  and  her  pre- 
vious unchastity  would  affect  only  the  measure 
of  damages;  and  Love  v.  Mtuoner,  6  Baxt.  24, 
is  to  the  same  effect. 

And  a  number  of  cases  hold  that  in  an  action 
by  the  father  of  a  seduced  female  her  char- 
acter for  chastity  is  in  issue,  and  prior  unchas- 
tity may  be  proved,  not  only  to  corroborate  the 
defendant  where  he  denies  seduction,  but  also 
in  mitigation  of  damages.  Hogan  v.  Gregan,  6 
Robt.  (K.  Y.)  188;  Shattuek  v.  Myers,  18  Ind. 
46;  WhiU  V.  MwrUand,  71  III  250;  Drish  v. 
DavenpoH,  2  Stew.  (Ala.)  266. 

But  these  authorities  leave  t^e  main  question 
untouched,  which  counsel  for  appellant  seek  to 
present  on  this  appeal,  and  that  is.  What  is  the 
legal  effect  of  lewd  practices  and  habits  of  the 
female  alleged  to  have  been  seduced,  at  and  im- 
mediately before  such  alleged  seduction?  Do 
they  only  mitigate  the  damages,  and  corrobor- 
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ate  the  defendant's  denial  of  the  seduction,  or 
do  they  go  further,  and  defeat  the  plaintiffs 
light  of  recovery  entirely,  if  the  jury  are  satis- 
:fi3that  the  female  alleged  to  have  been  se- 
duced was  in  the  habit  of  seeking  opportunities 
for  criminal  indulgence,  not  only  with  the  de- 
fendant, but  with  various  other  persons,  about 
the  time  of  such  alleged  seduction? 

In  other  words,  can  a  woman  who  engages  in 
•criminal  indulgence  with  her  male  acquaint- 
ances, as  opportunities  present  themselves,  and 
who  will  make  opportunities  for  that  purpose, 
be  said  to  be  seduced,  within  the  true  intent 
and  meaning  of  the  statute?  Is  such  a  woman 
drawn  aside  from  the  path  of  virtue,  and  over- 
reached by  the  artifice,  deception  and  cunning 
of  the  seducer?  Unless  these  questions  can  m 
answered  in  the  affirmative,  it  is  not  perceived 
that  she  was  "  seduced."  To  hold  otherwise 
would  be  to  break  down  all  distinctions  between 
the  virtuous  and  vicious,  and  to  place  the  com- 
mon bawd  on  the  same  plane  with  the  virtuous 
woman,  whose  life  was  pure  and  whose  confi- 
dence had  been  betrayed  by  the  heartless 
libertine. 

Instruction  No.  5,  while  it  is  subject  to  some 
verba]  criticism,  contained  a  correct  legal  prop- 
osition, as  applied  to  the  facts  of  this  case. 


and  the  same  ought  to  have  been  given  to  the 
jury. 

No.  1  was  misleading,  and  properiy  refoaed, 
for  the  feason  that  it  required  the  juiy  to 
find  "that  the  plaintiff s  daughter  was  at  and 
prior  to  the  alleged  seduction  a  chaste  female,* 
etc.  At  some  period  of  her  life  prior  to  the  ai 
leged  seduction  she  may  have  been  unchaste, 
and  then  reformed.  But  this  instruction  would 
allow  no  reformation.  It  has  already  heeo 
shown  that  this  is  not  the  law. 

3.  The  defendant's  counsel  asked  one  other 
instruction,  as  follows: 

"The  fact  that  the  plaintiff's  daughter wu 
suffering  at  the  time  of  her  all^ped  aeductioa 
with  a  venereal  disease,  if  vou  find  such  fact 
to  exist,  would,  if  not  explained,  in  itself  be 
sufficient  evidence  of  unchasUty  to  prevent  a 
recovery  in  this  action." 

This  instruction  was  properly  refused,  for 
the  reason  that  it  invades  the  province  of  the 
jury.  It  is  the  right  of  the  jury,  and  not  the 
court,  to  determine  the  effect  of  evidence,  un- 
less in  particular  cases,  where  its  effect  is  de- 
clared by  the  Code. 

It  follows  from  what  has  been  said  that  ^ 
judgment  must  be  rewned,  and  ike  oamae  re- 
mandedfor  a  new  trial. 
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n.  The  sabjeet  of  chapter  19 1»  General 
X^'WB  1887»  entitled  **An  Actto  RecrulateAo- 
UoDS  for  Libel,**  is  sufficiently  expreased  in  its  ti- 
tle. 

2.  The  Act  is  not  iirralid  as  unequal  or  partial 
le^lation  because  its  provisions  apply  only  to 
publiaberB  of  newspapers. 

8.  Iaws  public  in  their  objects  may  be  confined 
to  a  pttrtlculaT  class  of  persons  if  they  be  general 
in  their  application  equally  to  all  of  that  class,  and 
the  distinction  made  between  them  and  others  is 
founded  on  some  reason  of  public  policy,  and  is 
not  purely  arbitrary. 

4.  Neither  is  the  Act  inTalld  on  the 
gnrwmA  that  It  deprives  a  person  of  '"a 
certain  remedy  in  the  laws,**  for  injuries  or 
wrongs  to  his  reputation,  eruarantied  by  section 

'  a,  article  1,  of  the  Constitution  of  the  State. 
(DicfcffMon,  Jm  diaaenUfrom  foregoina,) 

b*  Mere  belief  in  the  truth  of  the  publica- 
tion is  not  necessarily  enough  to  constitute 
^good  faith**  on  part  of  the  publisher;  there  must 
have  been  an  absence  of  negligence,  as  well  as 
Improper  motives  in  making  the  publication.  It 
must  have  been  honestly  made  in  the  belief  of  its 
truth,  and  upon  reasonable  grounds  for  this  be- 
lief, after  the  exercise  of  such  means  to  verify  its 
truth  as  would  be  taken  by  a  man  of  ordinary 
prudence  under  like  circumstances. 

<!.  Good  Ikith*  Hdd^  cdso,  that  upon  the  evidence 
in  this  case  the  question  of  good  faith  should  have 
been  submitted  to  the  Jury. 

(January  80, 1880.) 
*Head  notes  by  Mixohbll,  J. 
8L.R.A. 


APPEAL  bv  plaintiff,  from  an  order  of  the 
District  Court  of  Hennepin  County,  direct- 
ing a  verdict  for  defendant  in  an  action  to  ^^ 
cover  damages  for  the  alleged  publication  of  a 
libel.    Betereed. 

The  (questions  raised  sufadentljr  appear  in 
the  opinion. 

Meesre.  Miller  ^  Youn^*  for  appellant: 

At  common  law  we  also  have  a  right  of  dril 
action  for  damages  for  defamation  of  chancier; 
and  if  the  purpose  and  effect  of  this  statute  is 
to  take  from  us  that  right,  the  law  cannot  be 
upheld. 

See  Com,  v.  Duane,  1  Binn.  601;  Coc^, 
Const.  Lim.  §§  420,  421,  and  cases  cited;  Cm 
V.  N.  0.  Timee,  27  La.  Ann.  214. 

The  court  below  had  not  the  right  to  weigit 
the  proven  facts  and  say  that  there  was  md 
faith  in  the  publication  of  the  libelous  axtick. 
The  presumption  is  that  a  publication  libdoat 
per  M  is  made  voluntarily  and  with  a  malicaoDi 
nlotive. 

Evening  New  Aeeo,  v.  Tryon^  42  Mich.  5tt; 
Com  v.  JN,  0.  Times,  eupra. 

Bad  faith  and  malice  may  be  shown  by  the 
character  of  the  publication  itself,  and  ij  all 
the  circumstances. 

Hotchkiee  v.  JPifrter,  80  Conn.  414. 

Bv  Lord  Campbell's  Act  (6  and  7  Vict  chap. 
96)  it  was  provided  that  defendant  might  n- 
tract  and  apologize,  or  offer  to  do  so;  but  efca 
there  "the  sufficiencv  or  insufficiency  of  the 
apology  was  peculiarly  a  question  for  the  huv. 

m^  AUah  Bey  v.  Johnetone,  18  L.  T.  N.  k 
620. 

"Where  the  only  evidence  sufficient  upon  an 
essential  point  is  the  testimony  of  the  party  ia 
his  own  favor,  or  of  a  witness  interested  inh» 
favor,  it  is  error  to  refuse  to  submit  the  case  to 
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the  juiy,"  and  "to  constitute  an  interested  wit- 
ness within  this  ni)e»  it  Is  not  necessaiy  that  be 
should  have  a  legal  interest  in  the  result  of  the 
litifflition." 

Kavanagh  y.  Wil&on,  70  N.  Y.  177,  and  cases 
cited;  WoMfahH  ▼.  Beckert,  92  N.  Y.  490.  and 
cases  cited. 

if6M7V.Fl&ndr»«»  Squires  A  Gatcheon, 
for  respondent: 

The  question  of  the  adeq^uacy  or  measure  of 
the  damages  to  be  allowed  is  always  within  the 
control  and  discretion  of  the  law-making  power. 

1  Sedgwick,  Damages,  7th  ed.  pp.  2,  8; 
Cooley,  Const.  Lim.  p.  349;  Gen.  Stat.  1878, 
chap.  76,  §§  45,  47,  50,  61. 

if  then,  this  Act  has  provided  the  person  li- 
heled  with  a  remedy,  and  the  measure  of  his 
damages  is  solely  within  the  legislative  discre- 
tion, no  constitutional  provision  has  been  vio- 
lated, although  the  law  in  certain  cases  limits 
his  right  of  recovery  to  special  damages  of  cer- 
tain Idnds,  and  the  law  must  stand. 

8ee  Moore  v.  Stevenson,  27  Conn.  14,  26; 
HotchkisB  V.  POrier,  80  Conn.  414,  419. 

At  common  law  the  rule  was  that  where  the 
occasion  is  such  as  repels  the  presumption  of 
malice,  and  the  plaintiff  gives  no  evidence  of 
malice,  the  court  must  direct  a  verdict  for  the 
defendant. 

See  Tajffar  v.  Hawkins,  16  Q.  B.  806,  821. 

Wtehell*  J.,  delivered  the  opinion  of  the 
conrt: 

The  questions  raised  by  this  appeal  involve: 
fint,  the  validity,  and  second,  the  construction, 
of  chapter  191,  General  Laws  1887,  entitled 
"An  Act  to  Regulate  Actions  for  Libel.  "*  The 
Act  is  claimed  to  be  unconstitutional  on  three 
grounds: 

1 .  The  first  is  that  the  subject  of  the  Act  is  not 
expressed  in  the  title,  as  required  by  section  27, 
article  4,  of  the  Constitution.  This  section  has 
been  before  this  court  for  construction  in  so 
many  cases,  beginning  with  Bamsejf  County  v. 
Beenan,  2  Minn.  889  (Gil.  281),  and  ending 
with  Minnesota  Loan  db  Trust  Company  v. 
Beebe,  2  L.  R  A.  418  (at  the  present  term)  that 
all  that  need  be  said  on  this  point  is  that  all  the 
proviaioDs  of  the  Act  relate  and  are  germane  to 
the  subject  expressed  in  the  title,  and  proper 
to  the  full  accomplishment  of  the  object  so  in- 
dicated. State  V.  Kinsella,  14  Minn.  624  (Gil. 
395);  State  v.  Cassidy,  22  Minn.  822. 

2.  The  second  objection  to  the  Act  is  that  it 
is  partial  or  class  legislation,  in  that  it  eives  to 
publishers  of  newspapers  certain  rights  and 
immunities  not  given  to  other  defendants  in 
actions  for  Ubel.    It  does  not  follow  that  it  is 


unconstitutional  because  its  provisions  are 
limited  to  the  imblishers  of  newspapers. 

Laws  public  in  their  objects  mar  be  confined 
to  a  particular  class  of  persons,  if  they  be  sen- 
eral  m  their  application  to  the  class  to  which 
they  apply,  provided  the  distinction  is  not  ar- 
bitrary, but  rests  upon  some  reason  of  public 
policy  growing  out  of  the  condition  or  business 
of  such  class.  Such  distinctions  are  being  con- 
stantly made,  as  in  the  case  of  minors,  married 
women,  common  carriers,  railroad  companies, 
and  the  like.  This  kind  of  legislation  is  not 
confined,  as  defendant  seems  to  contend,  to 
cases  involving  the  exercise  of  what  is  termed 
the  '  'police  power"  of  the  State.  For  example, 
it  may  be  public  policy  to  give  to  laborers  a 
lien  or  other  preference  for  the  colloction  of 
their  wages,  not  given  to  other  creditors;  or  to 
give  a  lien  to  laborers  in  one  business,  while  it 
would  be  neither  practicable  nor  politic  to  give 
it  to  laborers  in  some  other  employment. 

So  long  as  a  law  applies  equally  to  all  en- 
gaged in  that  kind  of  business,  treating  them 
all  alike,  subjecting  them  to  the  same  restric- 
tions, and  giving  them  the  same  privileges  un- 
der similar  conditions,  then  it  is  public  in  its 
character,  and  not  subject  to  the  objection  of 
being  partial  or  unequal  legislation,  provided, 
of  course,  as  already  stated,  the  distinction 
made  by  it  is  based  on  some  reason  of  policy, 
and  is  not  purely  arbitrary.  Cooley,  Const. 
Lim.  481  et  seq. 

The  Act  under  consideration  applies  alike 
to  all  publishers  of  newspapers.  And  in  view 
of  the  nature  of  the  business  in  which  th^  are 
engaged,  and  the  fact  that  newspapers  are  the 
channels  to  which  the  public  look  for  general 
and  important  news,  and  that,  even  in  the  ex- 
ercise of  the  greatest  care  and  vigilance,  and 
actuated  by  the  best  of  motives,  they  are  liable 
through  honest  and  excusable  mistake  to  pub- 
lish wnat  may  afterwards  prove  to  be  false,  we 
cannot  say  that  it  is  either  arbitrary  or  without 
reason  of  public  policy  to  make  such  provis- 
ions as  are  made  by  this  Act  for  the  special 
protection  of  newspaper  publishers  when  sued 
for  libel. 

8.  The  third,  and  by  far  the  most  serious, 
objection  urged  against  this  Act  is  that  it  con- 
flicts with  section  8,  article  1,  of  the  Constitu- 
tion, which  provides  that  "Every  person  is 
entitled  to  a  certain  remedy  in  the  laws  for  all 
injuries  or  wrongs  which  he  may  receive  in 
his  person,  property  or  character.''^ 

It  is  contended  that  the  Act  in  question  is 
unconstitutional  for  the  reason  that  it  deprives 
a  person  of  an  adequate  remedy  for  injunes  to 
his  reputation,  because  in  certain  cases  it  limits 


*Tbe  Act  is  as  f oUows: 

Chapter  191.— An  Act  to  Regulate  Actions  for 
libeL 
Be  it  enacted  by  the  LegMature  of  the  State  of 

Section  1.— Before  any  suit  shall  be  brouirht  for 
the  publication  of  a  libel  In  any  newspaper  in  this 
State,  the  aggrieved  party  shalU  at  least  three  (8) 
dan  before  nilnir  or  serving  the  complaint  In  such 
■Qii.  serve  notice  on  the  pubUsher  or  publishers  of 
nid  newspaper  at  their  principal  olBce  of  publica- 
tion, specifying  the  statements  in  the  said  article 
which  be  or  they  allege  to  be  false  and  defamatory, 
tr  it  oliall  appear,  on  the  tarlal  of  said  action,  thai 
tbe  said  arttde  iras  pubUsKfd  in  good  faith,  thai  iU 
fakUy  wcM  due  to  rfUstake  or  misapprehentUm  of  the 
/oets,  and  thai  a  full  and  fair  retraction  of  any  stale' 
ment  theretn  aUeged  to  he  erroneous  waspublShed  in 
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the  next  regular  issue  of  such  newspaper,  or  with- 
in three  (8)  days  after  such  mistake  or  misappre- 
hension was  brought  to  the  knowledge  of  such 
publisher  or  publishers,  in  as  conspicuous  a  place 
and  type  in  such  newspaper  as  was  the  article  com- 
plainea  of  as  libelous,  then  the  plaintUT  In  such 
case  shall  recover  only  actual  damages:  Provided^ 
however^  That  the  proviaions  of  this  Act  shall  not 
apply  to  the  case  of  any  libel  against  any  candidate 
for  public  office  in  this  State,  unices  the  retraction 
of  the  charge  is  made  editorially  in  a  conspicuous 
manner  at  least  three  (8)  days  beiore  the  action. 

Sec  2.  The  words  '^actual  damage"  in  the  fore- 
going section  shall  be  construed  to  include  all 
oamages  that  the  plaintilf  may  Show  he  has  suffered 
in  respect  to  his  property,  business,  trade,  profes- 
sion or  occupation,  and  no  other  damages  what- 
ever.   LRep.j 
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kis  ri^ht  of  recovery  to  special  damages  of  cer- 
tain kinds,  specified  in  the  second  section,  and 
prohibits  the  recovery  of  general  damages— 
that  is,  damages  to  character  or  reputation — 
which  the  law  presumes,  without  proof,  from 
the  mere  fact  of  the  falsity  of  the  publication; 
and  hence,  in  such  cases,  if  a  person  is  unable 
to  prove  any  special  or  pecuniary  damages, 
there  could  oe  no  recovery  at  all.  The  ques- 
tion is  not  without  difficulty,  nor  free  from 
doubt. 

This  Act  undoubtedly  assumes  to  introduce 
an  important  and  radical  charge  in  the  law  of 
libel,  and,  as  legislation  of  the  kind  is  com- 
paratively new,  judicial  precedents  are  almost 
wanting.  The  parent  Act  for  the  protection  of 
newspaper  publishers  when  sued  for  libel  seems 
to  be  chapter  96  of  6  and  7  Vict.,  known  as 
'*Lord  Campbeirs  Act."  But  this  merely  pro- 
vided that  the  defendant  might  plead  that  the 
libel  was  published  without  actual  malice,  and 
without  gross  negligence,  and  that  before  the 
commencement  of  the  action,  or  at  the  earliest 
opportunity  afterwards,  he  published  in  such 
newspaper  a  full  apology,  ana  that,  at  the  same 
thne  ne  filed  this  plea,  the  defendant  might  pay 
into  court  a  sum  of  money  by  way  of  amends 
for  the  injury.  This  plea  was  allowed  in  miti- 
gation of  damages,  and  the  payment  into  court 
operated  as  a  tender. 

In  Connecticut,  in  1855,  an  Act  was  passed 
which,  although  not  so  limited  by  its  terms, 
was  evidently  designed  for  the  protection  of 
newspaper  publishers,  and  which  provided  that 
"In  every  action  for  libel  the  defendant  may 
give  proof  of  intention;  and  unless  the  plaintiff 
3iall  prove  malice  in  fact  he  shall  recover 
nothing  but  his  actual  dama^  proved  and  spe- 
cially Sieged  in  the  declaration.^' 

Although  very  different  in  form,  it  will  be 
observed  that,  so  far  as  the  question  now  being 
considered  is  concerned,  this  statute  is  in  effect 
much  the  same  as  ours,  assuming  that  ''actual 
damages,"  as  defined  in  the  second  section,  can 
be  given  a  construction  that  will  cover  all  spe- 
cial damages. 

This  Act  has  been  twice  before  the  Supreme 
Court  of  Connecticut,  first  in  Moore  v.  Steven- 
son,  27  Conn.  14,  and  next  in  Botchkiss  v.  Por- 
ter, 80  Conn.  414.  While  in  both  cases  the 
construction,  rather  than  the  constitutionality, 
of  the  Act  seems  to  have  been  the  question 

S resented  to  the  court,  vet  in  passing  upon  the 
rst  they  seem  to  have  had  the  latter  in  mind, 
and  succeeded  in  giving  it  a  construction  which 
in  their  opinion  would  be  consistent  with  its 
validity.  They  seem  to  have  had  some  diffi- 
culty in  doing  this,  and  it  is  very  evident  that 
the  Act  did  not  commend  itself  very  strongly 
to  the  favor  of  the  Judicial  mind. 

Our  Act  was  copied  from  an  Act  passed  in 
Michigan  in  1885,  except  that  the  latter  ex- 
pressljr  excepted  from  its  operation  publications 
involving  a  criminal  charge.  This  Act  was 
recently  before  the  Supreme  Court  of  that  State 
in  the  case  of  Park  v.  Detroit  Free  Press,  1  L. 
R.  A.  599,  in  which  it  was  held  unconstitu- 
tional on  die  very  ground  here  urged  by  plaint- 
iff. While  the  views  of  that  learned  court, 
and  especially  of  the  eminent  jurist  who  wrote 
the  opinion  m  that  case,  are  entitled  to  very 
ereat  weight,  yet  we  think  they  hardly  have 
uie  authority  of  a  decision  of  the  question,  be- 
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cause  it  was  really  not  in  the  case,  iDasmnch 
as  the  court  held  that  the  publication  inv(^?ed 
a  criminal  charge,  and  hence  was  not  within 
the  operation  of  the  statute.  We  are  therefore 
compelled  to  consider  the  question  mainly  up- 
on principle  as  res  integra,  which  it  certiunlj 
is  in  this  State.  . 

The  guaranty  of  a  certain  remedy  in  the 
laws  for  all  injuries  to  person,  property  or 
character,  and  other  analogous  provisions,  sach 
as  those  against  exacting  excessive  bail,  im- 
posing excessive  fines,  inflicting  cruel  and  in- 
human punishments,  and  the  like,  inserted  in 
our  Bill  of  Rights,  the  equivalents  of  which 
are  found  in  almost  every  Constitution  in  the 
United  States,  are  but  declaratory  of  generd 
fundamental  principles,  founded  in  nitunl 
right  and  justice,  and  which  would  be  equsUj 
the  law  of  the  land  if  not  incorporated  in  the 
Constitution. 

There  is  unquestionably  a  limit  in  these  ma^ 
ters,  beyond  which,  if  the  LegislatuTe  should 
go,  the  courts  could  and  would  declare  thor 
action  invalid.  But  inside  of  that  limit  there 
is,  and  necessarily  must  be,  a  wide  range  left 
to  the  judgment  and  discretion  of  the  Legisii- 
ture,  and  within  which  the  courts  cannot  set 
up  their  judgment  against  that  of  the  Iqiida- 
tive  branch  of  the  government  These  con- 
stitutional declarations  of  general  principlei 
are  not,  and  from  the  nature  of  the  case  cannot 
be,  so  certain  and  definite  as  to  form  rales  for 
judicial  decisions  in  all  cases;  but  up  to  a  cer- 
tain point  must  be  treated  as  guides  to  legia>^ 
tive  judgment,  rather  than  as  absolute  limiti- 
tions  or  their  power.  And  in  determiniDf 
whether  in  a  given  case  a  statute  violates  an/ 
of  these  fundamental  principles  incorporated  in 
the  Bill  of  Rights,  it  ought  to  be  tested  by  the 
principles  of  natural  justice,  rather  than  by 
comparison  with  the  rules  of  law,  statute  or 
common,  previously  in  force. 

Again,  it  must  be  remembered  that  what 
constitutes  "an  adequate  remedy"  or  "a  certain 
remedy"  is  not  determined  by  any  inflexible 
rule  found  in  the  Constitution,  but  is  subject 
to  variation  and  modiflcation,  as  the  state  of 
society  chanees;  hence,  a  wide  latitude  mnai, 
of  necessity,  be  given  to  the  Legislature  in  de- 
termining both  the  form  and  the  measure  of  the 
remedy  for  a  wrong. 

Now,  at  common  law  the  remedy  allowed  to  a 
person  injured  by  a  libel  was:  firsiy  special  dam- 
ages for  every  injury  of  a  pecuniary  nature  re- 
sulting from  the  wrong,  which  he  had  to  both 
plead  and  prove;  and  second^  general  damaftes: 
that  is,  damages  to  his  standing  and  reputatioii. 
which  the  law  presumed  without  proof  from 
the  fact  of  the  publication  of  libel  actionabk 
per  se.  Moreover,  malice  was  the  gist  of  eveiy 
action  for  libel;  either  malice  in  fact,  consist- 
ing of  improper  and  unjustifiable  motives,  or 
constructive  malice,  which  the  law  presumed 
without  proof  from  the  fact  of  the  falsity  of 
the  publication.  Evidence  of  intention,  that 
is,  of  the  absence  of  malice  in  fact,  wasalwa^ 
admissible — where  the  communication  waspnv- 
ileged,  in  justification,  and  where  it  was  not 
privileged,  in  mitisation,  of  damages,  A  t^ 
traction  of  the  libel  was  also  always  admissibk 
in  mitigation.  In  effect,  this  statute  but  ex- 
tends this  rule  of  evidence  so  as  to  pennit  eri 
dence  of  intention— good  faith — coupled  with. 
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a  fall  retraction,  not  merely  in  mitigation  of 
<lamaffe8,  bat  to  prevent  the  recovery  of  gen- 
eral damages,  as  distinguished  from  special 
damages,  for  injuries  of  a  pecuniary  nature. 

Now,  in  an  action  for  libel.  theolSject,  so  far 
at  least  as  general  damages  is  concerned,  is  not 
merely  to  obtain  redress  in  the  shape  of  pe- 
cuniary compensation,  which  is  frequently  but 
a  secondary  consideration,  but  alscv— which  Ib 
usually  of  much  greater  importance— of  vindi- 
cating the  plaintiff's  character  by  openly  chal- 
lenging his  accusers  to  proof  of  their  assertions, 
and  of  establishing  their  falsity,  if  they  be 
false. 

Now,  as  far  as  vindication  of  character  or 
reputation  is  concerned,  it  stands  to  reason  that 
a  full  and  frank  retraction  of  the  false  charge, 
especially  if  published  as  widely  and  substan- 
tiidly  to  the  same  readers  as  was  the  libel,  is 
usually  in  fact  a  more  complete  redress  than  a 
judgment  for  damages.  Indeed,  where  there 
has  been  perfect  fTood  faith,  and  an  entire  ab- 
sence of  improper  motives,  in  the  publication 
of  a  libel,  and  no  special  or  pecuniary  injury 
has  resulted,  an  action  for  damages,  brought 
after  such  a  full  and  frank  retraction  and 
apology,  is  in  a  majority  of  cases  purely  spec- 
It  may  be  said  that  a  retraction  is  not  a  com- 
plete remedy  for  injury  to  reputation,  because 
even  retracted  falsehood  may  be  repeated  with- 
out the  retraction;  but  the  same  may  be  said 
of  it  even  after  the  falsity  of  the  charge  is  es- 
tablished by  a  judgment  for  damages.  It  is 
also  true  that  a  retraction  is  not  the  remedy  in 
the  law  guaranteed  by  the  Constitution;  and,  if 
the  statute  proposed  to  substitute  it  as  a  redress 
for  pecuniary  injuries,  it  could  not  be  sus- 
tained. But  if  there  was  an  entire  absence  of 
either  negligence  or  improper  and  unjustifiable 
motives,  but,  on  the  contrary,  peitect  good 
&ith  on  part  of  the  publisher  of  the  libel,  and 
if  he  has  done  all  that  can  reasonably  be  done 
In  redressing  the  wrong,  so  far  as  it  has  affected 
a  party's  character,  by  publishing  a  full  retrac- 
tion, what  principle  of  reason  or  natural  jus- 
tice 18  violated  by  limiting  the  recovery  of  pe- 
cuniary damages  to  the  pecuniary  injuries 
which  he  has  sustained?  Or,  if  good  faith  can 
he  shown  in  miti^tion  of  damages,  what  con- 
stitutional provision  is  violated  by  permitting 
it  to  be  proven  in  connection  with  a  retraction, 
90  as  to  prevent  altogether  the  recovery  of 
money  damages  for  the  presumed  injuries  to 
reputation  which  are  not  all  pecuniary  in  their 
nature,  and  which  have  already  been  redressed, 
AS  far  as  they  can  be,  by  the  retraction? 

A  court  ought  not  to  declare  invalid  a  solemn 
act  of  a  co-ordinate  branch  of  the  government, 
except  in  a  very  clear  case;  and  after  all  the 
<x>ns]deration  that  we  are  able  to  give  to  the 
subject  we  are  unable  to  say  that  the  Legisla- 
ture has  transcended  its  constitutional  powers 
in  Imposing  these  restrictions  and  limitations 
upon  the  legal  remedy  of  plaintiffs  in  actions 
for  libel,  or  that  by  doing  so  they  have  de- 

Eived  anyone  of  '*a  certain  remedy  in  the 
W8  for  injuries  or  wrongs  received  by  him  in 
his  person,  property  or  character,"  within  the 
meaning  of  the  Constitution. 

We  have  assumed  that  under  this  Act  a  par- 
ty ia  still  allowed  to  recover  pecuniary  com- 
pensation for  all  injuries  pecuniary  in  their 


nature  which  he  may  have  sustained  by  the 
libel. 

Section  2,  in  defining  "actual  damages," 
limits  them  to  damages  in  respect  to  property, 
business,  trade,  profession  or  occupation.  It 
may  be  suggested  that  there  may  be  some  cases 
of  pecuniary  injurjr  which  this  would  not  reach; 
but  we  are  of  opinion  that  by  a  liberal  but  al- 
lowable construction  the  definition  referred  to 
may  be  made  to  cover  all  cases  of  special  dam- 
ages; and,  if  so,  we  ought  to  adopt  such  con- 
struction, rather  than  hold  the  Act  invalid. 

4.  The  next  question  is  whether  upon  the  evi- 
dence the  question  should  have  been  submit- 
ted to  the  jury  whether  '*  the  article  was  pub- 
lished in  good  faith;  that  its  falsity  was  due 
to  mistake  or  misapprehension  of  the  facts." 
This  depends  upon  what  is  meant  by  the  ex- 
pression "in  good  faith,"  as  used  in  this  con- 
nection. 

We  may  assume  that  the  Act  was  designed 
to  protect  honest  and  careful  newspaper  pub- 
lishers. It  is  not  to  be  presumed  that  the  Leg- 
islature intended  to  make  so  radical  a  cbanffe 
in  the  law  of  libel  as  to  make  mere  belief  in 
the  truth  of  the  article  the  test  of  good  faith. 
If  so,  they  have  introduced  a  very  dangerous 
principle,  which  virtually  places  the  good  name 
and  reputation  of  the  citizen  at  the  mercy  of 
the  credulity  or  indifference  of  every  reckless 
or  neglifrent  reporter. 

Qood  faith  requires  proper  consideration  for 
the  character  and  reputation  of  the  person 
whose  character  is  likely  to  be  injuriously  af- 
fected by  the  publication.  It  requires  oi  the 
Eublisher  that  he  exercise  the  care  and  vigi- 
ince  of  a  prudent  and  conscientious  man,  wield- 
ing, as  he  does,  the  great  power  of  the  public 
press.  There  must  be  an  absence,  not  only  of 
all  improper  motives,  but  of  negligence,  on  his 
part.  It  is  his  duty  to  take  all  reasonable  pre- 
cautions to  verify  the  truth  of  the  statement, 
and  to  prevent  untrue  and  injurious  publica- 
tions against  others.  The  extent  and  nature  of 
these  precautions  will  depend  upon  and  vary 
with  the  circunMtances  of  each  case,  such  as 
the  nature  of  the  charge,  the  previous  known 
character  and  standing  of  the  person  whom  it 
affects,  the  extent  to  which  the  report  has  al- 
ready gained  circulation  and  publicity.  If  it 
is  a  piece  of  news  in  which  the  public  may  be 
presumed  to  have  a  lawful  interest,  good  faith 
might  permit  a  line  of  action  which  would  not 
be  permissible  in  the  case  of  an  item  of  mere 
scandal,  of  no  legitimate  interest  to  the  public. 

If  a  publisher  of  a  newspaper,  for  the  sake 
of  gratifying  a  depraved  public  taste,  or  for  the 
sake  of  being  considered  newsy  and  "scoop- 
ing" other  newspapers,  should  recklessly  or 
even  negligently  publish  a  piece  of  scandal 
about  another,  without  taking  such  precautions 
to  yerify  its  truth  as  would  be  taken  b^  a  con- 
scientious and  prudent  man  under  like  cir- 
cumstances, then  he  would  not  be  acting  in 
good  faith,  within  the  meaning  of  this  statute, 
even  although  he  may  have  a  belief  that  the 

gublication  is  true.  Such  conduct  would  not 
e  a  performance  of  his  legal  duty  in  guard- 
ing against  wrongfully  injuring  the  reputation 
of  others.  If,  on  the  other  haind,  he  take  all 
such  reasonable  precautions,  and  has  then  a 
reasonable  and  well  grounded  belief  in  the 
truth  of  the  statement,  and  then  publishes  it  as 
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plaiD tiffs  on  the  policy  in  sait.  It  is  under- 
stood that  this  sum  was  deducted  from  the 
amount  which  would  otherwise  have  been  due 
plaintiffs  under  the  fourth  subdivision  of  the 
policy,  and  that  the  $1,845.72  allowed  them 
tmder  that  subdivision  is  the  balance  of  loss 
after  deducting  the  amount  of  such  salvage. 
But  if  this  is  not  so,  and  the  deduction  should 


be  from  the  Judgment,  still  the  judgment  feoot 
too  larj^.  It  is  believed  that  the  faregoio; 
propositions  include  and  determine  all  tbe  er- 
rors assigned,  either  rendering  them  animpar 
tant,  or  overnilinff  the  exceptions. 

The  judgment  of  (he  Circuit  Court  mutthe^- 
firmed. 

Petition  for  rehearing  denied  May  ~,  1888. 
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The  Aetof  1888»ehap.8449 188»  which  pro- 
vides that  the  Commissioners  of  Prince  Qeprge^B 
€k>unty  shall  direct  to  be  paid  to  the  Commission- 
en  of  Laurel,  the  amount  of  tax  levied  upon  the 
real  property  within  that  town  to  be  expended 
upon  the  roads  of  said  town  and  upon  such  other 
Improvements  as  the  Commissioners  of  Laurel 
shall  deem  proper.  Is  in  violation  of  the  Bill  of 
Rlgrhts,  article  16,  because  It  practically  exempts 
the  owners  of  real  estate  in  Laurel  from  oontrlb- 
utinflr  pro  tanto  to  the  necessary  expenses  of  the 
oounty  government  as  required  by  that  article. 

(March  n,  1889.) 

APPEAL  by  defendants,  from  an  order  of 
the  Circuit  Court  for  Prince  George's 
County  granting  a  mandamus  to  compel  them 
to  direct  certain  money  to  be  paid  to  plaintiffs. 
Beversed. 

The  case  is  sufficiently  stated  by  the  court. 

Argued  before  Miller,  Robinson,  Bryan,  Mc- 
Sherry  and  Irving,  JJ. 

Mr.  William  Stanley  ^or  appellants. 

Mewn.  G.  G.  MaipniMr  ana  Joseph  S* 
Wilson  for  appellees. 

Irvin§^»  J,,  delivered  the  opinion  of  the 
court: 

The  second  section  of  the  Act  of  1888,  chap. 
244,  provides  '*That  the  County  Commissioners 
of  Prince  George's  Countv  shall  authorize  and 
direct  the  treasurer  of  saia  county  to  pay,  from 
time  to  time,  to  the  Commissioners  of  Laurel 
the  amount  of  the  tax  levied  or  taxed  upon  the 
real  property  within  the  limits  of  said  town,  to 
be  appropriated  and  used  by  said  Commission- 
ers of  Laurel  for  the  repair  and  improvement 
of  the  streets  and  roads  within  the  limits  of  the 
said  town,  and  for  such  other  improvements 
as  the  said  Commissioners  of  Laurel  shall  deem 
proper." 

The  Act  was  approved  on  the  4th  day  of 
April,  1888,  and  became  immediately  operative. 

The  Commissioners  of  Laurel  demanded  of 
the  county  commissioners  the  execution  of  the 
law  in  favor  of  the  town;  but  the  county  com- 
missioners refused  to  order  the  treasurer  to  pay 
the  tax  levied  on  the  real  estate  for  the  year 
1888  to  the  Commissioners  of  Laurel;  and  they 
applied  to  the  circuit  court  for  a  mandamus 
compelling  the  county  commissioners  to  com- 
ply with  the  provisions  of  the  statute.  A  man- 
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damu%  was  ordered,  and  from  that  order  appeal 
was  taken. 

The  county  commissioners  contend  that  the 
Act  of  Assemblv  is  invalid:  (1)  because  it  iiio 
violation  of  the  ISth  article  of  the  Bill  of  mgbti 
which  requires  equal  contribution  for  support 
of  the  government  according  to  the  acioal 
worth  of  the  taxpayer;  (2)  because  it  is  m  vio- 
lation of  section  29  of  article  3  of  the  ConstitQ- 
tion  in  relation  to  the  title  of  Acts  of  AasemblT, 
and  (8)  because,  if  the  Act  is  valid,  it  is  not  u 
terms  retroactive,  and  was  not  intended  to  ap- 
ply to  the  year  1888.  for  which  the  levv  wu 
made,  before  the  Act  went  into  effect,  lot  tbe 
benefit  of  the  creditors  of  the  county. 

The  view  we  take  of  the  law  will  require  us 
to  consider  only  the  first  obJecti<Hi  made  to  it 

The  appellees  contend  that  this  court  hw  de- 
cided the  main  question  involved  in  this  ap- 
peal, in  County  Commimoners  of  Frina 
Qeorgt^s  County  v.  Commisnoners  of  LaurdM 
Md.  461,  wherein  the  Act  of  1880,  chap. 
144,  was  under  consideration;  but  that  new 
cannot  be  sustained. 

The  cases  are  entirely  dissimilar.  The  sta^ 
utes  are  not  alike. 

The  Act  of  1880,  chap.  144,  directed  the 
taxes  levied  for  road  purposes  on  the  real  estate 
in  the  Town  of  Laurel  to  be  paid  to  its  com- 
missioners for  the  puriKise  of  keeping  up  tod 
improving  the  roads  within  the  corporate  limitB 
of  the  town. 

In  so  far  as  that  Act  was  challenged  in  the 
case  in  51  Maryland,  for  repugnancv  to  the 
15th  article  of  the  Bill  of  Rights,  this  court  did 
say  it  was  not  obnoxious  to  that  objection  b^ 
cause  it  onlv  took  the  road  tax  levied  on  the 
real  estate  of  the  town,  and  applied  it  topaitic- 
ular  roads  of  the  public  in  which  all  had  an  te- 
terest,  although  within  the  town.  It  was  ^>- 
plied  as  road  tax,  but  upon  particular  roads  of 
the  county.  It  was  not  necessaiy  to  the  Ab- 
cision  of  that  case  to  so  determine;  for  the  hw 
was  stricken  down  for  repugnancy  to  a  later 
statute  introducing  a  new  sdieme  and  policy 
with  respect  to  the  public  roads  qf  that  oonntf. 

If  this  case  presented  no  other  question  than 
was  involved  in  the  constitutional  questioo 
therein  incidentally  and  unnecessarily  passed 
upon,  we  might  think  it  best  to  adhere  to  the 
opinion  there  expressed;  but  the  exigencies  of 
this  case  do  not  require  us  to  review  that  de- 
cision, or  to  affirm  or  retract  it;  for  the  statute 
under  consideration  is  much  more  sweeping  in 
**"   operations  and  presents  a  very  differeot 
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Siiestion.  It  takes  not  only  the  road  tax  but 
1  the  taxes  levied  on  the  real  estate  in  the 
Town  of  Laurel,  and  applies  them,  not  solely  to 
the  roads  as  was  done  by  the  Act  of  1880,  hot 
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to  SHY  other  desirable  improyemeDt  in  the  town 
whicn  the  town  commissioners  might  decide 
proper. 

liie  Act  is  sufficiently  broad  in  its  language 
to  include  the  state  taxes  also;  for  there  are  no 
restrictive  or  qualifying  words  in  the  statute; 
but  the  counsel  of  the  town  concedes  that  the 
state  taxes  canuot  be  so  appropriated.  If  we 
<x>uld  regard  the  Act  as  constitutional,  so  far 
ss  the  county  taxes  named  are  concerned,  and 
'Could  consider  the  state  taxes  as  not  having 
been  intended  by  the  Legislature  to  be  so  in- 
cluded in  its  directions,  the  order  enforcing  the 
law  should  unequiyocaUy  except  the  state  taxes 
from  its  operation.  Tne  order  granting  the 
mandamus,  and  appealed  from,  however,  makes 
no  such  restriction.  Had  such  restriction  been 
made,  the  order,  still,  in  our  opinion,  would  not 
have  been  maintainable,  for  we  are  all  of  opin- 
ion  that  the  law  is  equally  unconstitutional  so 
far  as  it  proposes  to  idf ect  the  county  levy.  It 
appropriates  to  the  uses  of  the  Town  of 
Ltiirel  not  the  road  tax  only  for  road  purposes 
4B  was  done  by  the  Act  of  1888,  chap.  144,  but 
all  the  taxes  levied  upon  the  real  estate  of  the 
Town  of  Laurel,  for  county  purposes.  It  takes 
the  tax  levied  for  the  maintenance  of  the  courts, 
of  the  almshouse,  of  the  jail,  of  tbe  public 
schools,  for  building  bridges,  and  all  other  ex- 
penses incident  to  the  county's  corporate  exist- 
ence, which  comes  from  the  assessable  real  es- 
tate within  the  corporate  limits  of  Laurel,  and 
applies  it  to  the  maintenance  of  the  roaids  in 
Laurel  and  "such  other  improvements  as  the 
-commissioners  shall  deem  proper." 

If  the  commissioners  of  tne  town  should 
thfank  the  introduction  of  gas,  electrical  light 
•or  water  works  desirable  improvements,  the 


taxes  thus  appropriated  could  be  used  to  gratify 
such  desires.  It  is  too  plain  for  argument  that 
such  legislation  cannot  be  sustained.  It  is 
practically  exempting  the  owners  of  real  estate 
m  Laurel  from  contnbution,  pro  tatito,  to  the 
necessary  expenses  of  the  county  government. 
If  it  be  competent  to  take  the  taxes  levied  upon 
the  real  estate  in  the  town  for  such  purposes, 
all  taxes  levied  on  the  personal  property  within 
the  town  limits  could  be  taken  for  the  same 
object,  and  thus  the  citizens  of  Laurel  would, 
in  fact,  be  relieved  from  contributing  a  farthing 
to  the  support  of  the  county  government;  and 
tbe  whole  counter  expenses  would  be  thrown  on 
those  who  live  m  the  rural  districts;  and  the 
rural  districts  would  be  indirectly  supporting  a 
corporation  which  gave  them  no  protection  or 
advantages. 

If  it  is  permissible  for  one  town  it  would  be 
lawful  for  all  the  villages  which  may  exist  in 
the  county,  and  thus  a  very  large  increase  of 
taxation  might  be  made  necessary  for  the  sup- 
port of  the  county  ^vemment,  and  no  part  of 
the  increased  taxation  would  be  contributed  by 
the  towns. 

In  the  extent  that  the  general  taxes  on  real 
estate  within  the  Town  of  Laurel  are  with- 
drawn from  the  public  treasury  and  applied  to 
the  Town  of  Laurel  for  roads  and  such  pur- 
poses of  improvements  as  its  authorities  may 
decide  proper,  it  is  too  plain  for  discussion  that 
the  citizens  of  the  town  are  relieved  from  shar- 
ing the  expenses  of  the  county,  while  enjoying 
all  the  benefits  of  county  eovemment.  This  is 
in  plain  violation  of  article  16  of  the  Bill  of 
Rights. 

Order  reversed  and  petition  diemisaed. 


OREGON  SUPREME  COURT. 


John  PATTERSON,  Beapt,, 

V. 

Clell  HATDEN,  Appt. 
(....Oreg ) 

'^  A  wooaan  nuur  be  iiniih»irt<^>  and  then  re- 
form and  lead  a  virtuous  Uf  e;  and  if  she  is  then 
seduced,  ber  seduotlon  ought  to  be  visited  with 
such  damages  as  a  Jury  would  thinlE,  under  aU 
the  circumstances,  the  defendant  ought  to  pay; 
hut  to  Justify  a  recovery  there  must  be  a  reforma- 
tion. 

^  TIm  urord  "  fleduction  **  when  applied  to  the 
conduct  of  a  man  towards  a  woman,  means  the 
use  df  some  influence,  arttfice,  promise  or  means 
on  his  part  by  which  he  induces  the  woman  to 
surrender  her  chastity  and  virtue  to  his  em- 
braces. Therefore,  heUU  that  criminal  indulgence 
wttb  a  woman  who  was  at  the  time  leading  a  lewd 
and  iBscivions  life  does  not  constitute  seduction. 

lilt  !•  tl&e  rigpht  of  tbe  Jwy*  <^d  not:the  court, 
to  determine  the  eifect  of  evidence,  unless  in  par- 
tteokur  eases,  where  its  efltect  is  declared  by  law. 

(January  1ft.  1880.) 

APPEAL  by  defendant,  from  a  judgment  of 
the  Circuit  Court  of  Marion  County  in 
&yor  of  plaintiff  in  an  action  to  recover  dam- 

•Head  notes  by  Stbaban,  /.     . 
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ages  for  the  alleged  seduction  of  plaintiff's  in- 
fant daughter.    Beveraed, 

The  facts  sufficiently  appear  in  the  opinion. 

Messrs,  N.  B.  Knii^bt  and  McCiUii  A 
Hurley  for  appellant 

Messrs.  6.  H.  Burnett  and  E.  ▲•  Down- 
ing^ for  respondent. 

Straluui,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  brought  by  tbe  plaintiff 
against  the  defendant  to  recover  damages  for 
the  seduction  of  his  minor  daughter.  The 
plaintiff  had  judgment  in  the  court  below  for 
the  sum  of  $8,688,  from  which  the  defendant 
has  appealed  to  this  court. 

The  only  questions  presented  for  our  consid- 
eration on  this  appeal  are  the  alleged  errors  of 
the  court  in  giving  and  refusing  instructions. 
The  appellanirs  counsel  excepted  severally  to  one 
instruction  given  by  the  court,  and  to  its  refusal 
to  give  those  asked  on  behalf  of  the  defendant. 

The  defendant  gave  evidence  tending  to 
prove  that  for  a  long  time  prior  to  the  alleged 
seduction,  and  continuing  up  to  that  event, 
the  plaintiff's  daughter  resided  with  her  par- 
ents, in  the  City  of  Salem;  that  she  was  in  the 
habit  of  meeting  several  young  men  of  her 
acquaintance,  including  the  defendant,  out  in 
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amoD^  the  iohabitants  thereof.  There,  how- 
ever, Its  right  ceases.  It  would  have  no  power 
to  carry  it  outside  the  borough  and  supply  any 
of  the  inhabitants  of  another  place  or  munici- 
pality. This  is  because  the  Act  of  1851  only 
authorizes  it  to  be  done  for  the  inhabitants  of 
the  borough.  It  is  true,  where  the  water  sup- 
ply is  abundant  enough  for  everybody  there 
would  be  no  one  to  complain  of  its  excessive 
use;  but  where  it  is  limited,  and  other  parties 
are  deprived  of  the  use  of  the  water  who  are 
entitled  to  it,  for  the  benefit  of  those  who  can 
show  no  authority  therefor,  we  must  expect  the 
rights  of  the  respective  parties  to  be  clearly 
and  sharply  defined  and  rigidly  enforced. 

We  have  nothine  to  do  with  the  rights  of  the 
riparian  owners  below  the  plaintiff's  dam.  If 
they  have  been  injured,  they  have  their  claim 
to  compensation  if  it  has  not  alreadv  been 
made.  Our  concern  is  with  the  upper  riparian 
owners,  whose  right  to  use  the  waters  of  the 
Little  Mahanoy  Creek  the  defendants  claim  has 
been  impairea  by  the  decree  of  the  court  be- 
low. 

I  do  not  consider  it  necessary  to  consume 
time  by  an  extended  discussion  of  the  rights  of 
riparian  owners.  It  is  one  of  the  most  inter- 
esting branches  of  the  law,  but  its  principles 
are  too  well  settled  to  need  elaboration  here. 
The  law  was  well  stated  by  Justice  Thompson 
in  Philadelphia  v.  CoUins,  68  Pa.  116,  as  fol- 
lows: 

''Every  individual  residing  upon  the  banks 
of  a  stream  has  a  right  to  the  use  of  the  water 
to  drink  and  for  the  ordinary  uses  of  domestic 
life;  and -where  large  bodies  of  people  live 
upon  the  banks  of  a  stream,  as  they  do  in  large 
cities,  the  collective  body  of  the  citizens  has 
the  same  ri^ht,  but,  of  course,  in  a  greatly  ex- 
agfferated  degree." 

And  it  was  said  by  Chief  Justice  Gibson,  in 
Philadelphia  v.  Spring  Garden,  7  Pa.  368: 
''The  inhabitants  of  the  district  might  have 
lawfully  dipped  from  the  margin  of  the  pool 
water  enough  for  their  several  necessities;  but 
instead  of  arawing  it  by  hand  they  have  com- 
hined  their  funds  to  produce  a  cheaper  and 
better  transportation, '*  etc. 

In  each  oi  these  instances  the  learned  Justice 
was  speaking  of  a  stream  of  water  which  is  a 
public  highway.  To  some  extent  the  same 
principle  may  be  applied  to  what  may  be  called 
a  private  stream.  In  the  case  of  a  river  or 
public  highway,  all  the  people  of  a  State  have 
access  to  it,  may  ride  over  it  and  use  the  water. 
Not  so  with  a  private  stream.  In  such  case, 
no  one  can  use  it  or  take  the  water  except  at  a 
public  crossing.  There  the  traveler  may  stop, 
refresh  himscli  and  water  his  horse;  the  water 
has  no  owner,  and  he  impairs  no  man^s  right. 
But  except  at  public  crossings,  such  as  a  road 
or  a  street,  no  one  but  a  riparian  owner  can 
use  the  water,  not  because  the  latter  has  any 
ownership  in  it,  but  because  the  stranger  has 
no  right  of  access  to  it.  There  can  be  no  such 
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thing  as  ownership  in  flowing  water;  the  rini- 
rian  owner  may  use  it  as  it  flows;  be  maj  dip 
it  up  and  become  the  owner  by  confining  it  in 
barrels  or  tanks,  but  so  long  as  it  flows  it  is  as 
free  to  all  as  the  light  and  the  air. 

It  follows  from  what  has  been  said  thtt 
dwellers  in  towns  and  villages  watered  by  a 
stream  may  use  the  water  as  well  as  the  ripa- 
rian owner,  provided  they  have  access  to  the 
stream  by  means  of  a  public  highway. 

The  trough  of  Frackville,  as  before  ob- 
served, is  not  a  party  to  this  proceeding;  nor 
are  the  other  supra  riparian  owners  upon  this . 
stream.  Their  rights,  therefore,  cannot  be  de- 
termined now.  We  will  not  refer  to  them  far- 
ther than  to  say  that  whatever  rights  the  in- 
habitants of  Frackville,  or  the  borou^  u 
representing  their  collective  riff^hts,  had  to  the 
use  of  the  water  of  the  Little  Mahanov  Cre^ 
at  the  time  the  plaintiff  constructed  its  dam, 
they  have  still.  I  do  not  say  that  the  phintin 
may  not  impair  those  rights  in  the  exercise  of 
its  power  of  eminent  domain;  but  I  do  say  that 
thev  cannot  be  taken,  injured  or  destroyed 
without  compensation  being  first  made  as  pro- 
vided by  the  Constitution. 

The  plaintiff,  however,  disclaims  all  inten- 
tion of  mterfering  with  the  riehto  of  the  tvpra 
riparian  owners,  and  particularly  that  it  does 
not  wish  to  deprive  the  inhatntants  of  the 
Borough  of  Frackville  of  their  accustomed  use 
of  the  water;  that  the  said  borough  is  not  a 
defendant;  that  the  defendants  are  merely  at- 
tempting to  shield  themselves  behind  the  sup- 
posed rights  of  the  borough. 

It  is  very  true  the  borough  is  not  electing 
the  works,  nor  is  anyone  doing  so  with  its 
authority  or  as  its  agent.  It  appears  to  have 
authorized  the  defendants  to  lay  their  pipes 
through  its  streets.  This,  however,  does  not 
constitute  the  water  company  its  agent,  nor 
make  the  acts  of  said  company  the  acts  of  the 
borough. 

Were  the  latter  erecting  works  under  the 
Act  of  1851  to  supply  its  inhabitanU  with 
water,  it  would  be  confined  to  the  terms  desig- 
nated in  the  Act,  and  could  use  the  water  ooiy 
for  the  benefit  of  its  own  inhabitants;  whereas, 
these  defendants  are  affected  by  no  such  lim- 
itations, and  if  they  may  take  the  water  at  all. 
they  may  do  so  for  the  benefit  of  anyone  oat- 
side  of  the  Borough  of  Frackville;  they  could 
convert  it  to  the, use  of  another  municipalitj, 
or  apply  it  to  the*  benefit  of  collieries  and  other 
industries  remote  from  Frackville.  This  the 
defendants  have  no  right  to  do,  either  against 
riparian  owners  or  those  who  have  lawfaDy 
acquired  the  right  to  use  the  water. 

As  the  report  of  the  Master  clearly  shows 
that  the  works  of  the  defendants,  if  completed, 
will  render  the  supply  of  water  for  the  Borourii 
of  Ashland  insufficient,  this  injunction  must  oe 
continued. 

The  decree  is  affirmed,  and  the  appeal  dis- 
missed, at  the  costs  of  the  appellants. 
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Wolfe  t.  Missoubi  Pacific  R.  Co. 


589 


MISSOURI  SUPREME  COURT. 


Daniel  R.  WOLFE  et  al.,  Respts., 

V, 

MISSOURI  PACIFIC  R.  CO.,  Appt, 
(..'..Mo ) 

1*  A^ponte  to  whom  goods  wero  billed  by 
tlioir  prineilMUSf  and  who  received  them, 
and  ix^  their  own  firm  name  oontraoted  for  the 
delivery  of  the  flroods  to  themselves  actln^r  aa 
factors,  and  having  no  pecuniary  interest  in  the 
goods,  beyond  their  lien  for  commissions,  are  en- 
titled to  maintain  an  action  as  trustees  of  an  ex- 
press trust,  under  Missouri  Bevised  Statutes  1879, 
1 8488,  for  breach  of  the  contract  by  the  carrier. 

2.  Tojnstliy  a  deUvetyby  a  carrier  to  tbe 
tmeoimert  contrary  to  or  without  the  orders 
of  the  shipper,  the  carrier  assumes  the  burden  of 
prorlnir  the  ownership  at  the  time  of  such  deliv- 
ery. 

-4.  Where  partlee  made  a  eontraet  in  their 
own  names*  with  a  carrier,  for  the  delivery 
of  goods  to  themselves,  any  delivery  by  the  car- 
rier to  a  purchaser,  before  the  shippers  have 
parted  with  the  right  of  possession,  is  at  the  car- 
rier's own  risk ;  it  does  not  devolve  on  the  carrier 
to  dedde  whether,  by  tbe  contract  of  purchase, 
the  purchaser  was  entitled  to  the  delivery. 

-4.Aoonweraation  by  telephone  between  a 
witness  and  another  person  in  the  private  ofilee 
of  a  party  is  not  inadmissible  because  the  witness 
does  not  identify  the  voice  of  the  other  person  as 
that  of  the  party  or  his  clerk. 

(March  4,  1880.) 

APPEAL  by  defendant  from  a  judgment  of 
the  St.  Louia  City  Circuit  Court  in  favor  of 
plaintiffs  in  an  action  to  recover  damages  for 
an  alleged  breach  of  contact  for  the  carriage 
4md  delivery  of  certain  wire.    Affirmed, 

The  case  sufficiently  appears  in  tbe  opinion. 

Me9tT%,  T.  J.  Portis,  Bennett  Pike  and 
Henry  6.  Herbel*  for  appellant: 

Plaintiffs  did  not  show  such  an  interest  in 
the  wire  as  would  authorize  them  to  sue  there- 
for. 

The  right  of  action  is  in  the  person  who 
would  suffer  if  the  goods  were  lost,  and  at 
whose  risk  the  goods  are  shipped. 

Dicey,  Parties,  p.  87;  Bliss,  Code  PI.  g  21 
Hutchinson,  Carriers,  g  786;  FotUr  v.  Lanting 
1  Johns.  228;  White  y,  Chouteau,  10  Barb.  202; 
Bedfiald  v.  Mddletan,  7  Bosw.  649;  Swift  v. 
Swift,  46  Cal.  266 ;  Green  v.  Clarke,  12  N.  Y. 

To  sustain  a  suit  a^nst  a  carrier  for  an  in- 
Jury  to  the  goods  earned,  the  goods  must  be- 
long to  the  plaintiff  at  the  time  of  the  injury. 

£aw  v.  Batchy,  4  Blackf .  864. 

As  a  general  rule,  the  primary  duty  of  a  com- 
mon carrier  is  to  deliver  to  the  consignee;  but 
this  duty  may  be  superseded  by  certain  con- 
tingencies, the  occurrence  of  which  operates  as 
a  legal  rescission  or  discharge  of  the  contract 
of  Giilment,  e.  g.,  a»  in  the  case  at  bar,  where 
the  true  owner  of  the  goods  demands  their  de- 
livery to  him,  it  is  the  duty  of  the  carrier  to 
deliver  them  to  him. 

Matheny.Y,  Mamm,lSlAo.e8S;  The  "Ida/to," 
$8  U.  8.  575  (28  L.  ed.  978);  Bliven  v.  Hudson 
BAmtR,  Co.  86  N.  Y.  408;  Sweetman  v.  Prince, 
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26  N.  Y.  282;  BordetoeU  v.  Colie,  1  Lans.  141; 
King  v.  Rieharde,  6  Whart.  418;  Redfield,  Rail- 
ways, Stbed.  g  191. 

This  duty  to  deliver  to  the  true  owner  is  so 
absolute  in  its  nature  that  it  has  been  held  that 
a  delivery  by  a  carrier  to  a  ^rson  designated 
by  an  agent  of  the  consignor  in  whose  care  the 
goods  were  shipped  will  not  relieve  the  carrier 
from  liability  to  the  true  owner  where  the 
carrier  knew  that  the  agent  directing  the  deliv- 
ery was  merely  a  ministerial  one  of  limited 
powers. 

Clafiin  V.  Boeion  4b  L.  R,  Co.  7  Allen,  844. 

Even  though  a  rij^ht  of  action  may  be  ad- 
judged to  plaintiffs,  its  extent  must  be  limited 
to  the  amount  of  their  commissions,  as  the 
Cambria  Iron  Company  by  its  contract,  has  pre- 
cluded itself  from  asserting  any  such  right 
against  defendant. 

Ober  V.  Indianapolis  ds  St.  L.  R.  Co.  18  Mo. 
App.  88. 

Meeers.  Taylor  A  Pollardt  for  respond- 
ents: 

Plaintiffs,  in  their  own  name,  contracted  with 
defendant  to  carry  the  wire  from  the  west  end 
of  the  bridge  to  l4th  and  Gratiot  Streets,  and 
there  to  deliver  it  to  them  as  consignees.  This, 
under  tbe  statutes,  authorized  them  to  main- 
tain this  action,  even  if  the  wire  belonged 
wholly  to  the  Cambria  Iron  Company,  because 
a  party  in  whose  name  a  contract  is  made  for 
the  benefit  of  another  is  a  trustee  of  an  express 
trust;  and  such  a  trustee  may  sue  without  join- 
ing the  beneficial  owner. 

Rev.  Stot.  Mo.  §  2468;  Bliss,  Code  PI.  8  57: 
Marquette,  H.  dt  O.  R.  Co.  v.  Kirkwood,  46 
Mich.  54;  Pomerqy,  Rem.  &  Rem.  Rights, 
8  177;  Wright  v.  TinsUy,  80  Mo.  889;  Harney 
V.  Butcher,  15  Mo.  89;  Rogers  v.  OoeneU,  51 
Mo.  468;  Perry,  Tr.  §  86;  Snider  v.  Adams 
Exp.  Ci>.  77  Mo.  528. 

The  plaintiffs  as  consignees  of  the  wire  had 
the  legal  title  thereto,  and  as  such  could  main- 
tain this  action. 

Rev.  Stat.  Mo.  1870,  §559;  Benjamin,  Sales, 
8d  Am.  ed.  818;  Berger  v.  R.  R.  Co.  18  Mo. 
App.  500;  Turneyy.  Wilson,  7  Yerg.  840;  East 
Tenn.  d  O.  R.  Co.  v.  Nelson,  1  Cold.  278;  2 
Rorer,  Railroads,  p.  1880,  ^  5;  2  Redfield,  Rail- 
ways, p.  189;  Hutchinson,  Carriers,  §  180; 
StoiT,  Agency,  §§  111,  112. 

The  contract  of  the  Cambria  Iron  Companv 
with  Fuchs,  and  the  invoices  sent  by  plaintiffs 
to  Fuchs,  did  not  vest  the  title,  with  the  right 
of  immediate  possession  of  the  wire  in  question, 
in  Fuchs.  Neither  the  consignors  nor  the  con- 
signees (plaintiffs)  so  disposed  of  the  jus  die- 
ponendi  as  to  vest  it  in  Fuchs. 

Benjamin,  Sales,  8d  Am.  ed.  §§  882,  399; 
Merchants  Nat.  Bank  v.  Bangs,  102  Mass.  295; 
First  Nat.  Bank  v.  Crocker,  111  Mass.  167; 
Do^s  V.  National  Exch.  Bank,  91  U.  S.  680, 681 
(28  L.  ed.  218):  Chapmany.  Kerr,  80  Mo.  158; 
Hutchinson,  Carriers,  §  180. 

BareUty*  J.,  delivered  the  opinion  of  the 
court: 

Plaintiffs  brought  this  action  to  recover  dam- 
ages for  breach  of  a  contract  for  the  carriage 
and  delivery  of  seven  car  loads  of  wire. 
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No  questioDs  arise  requiring  any  special  ref- 
erence to  the  pleadings.  They  properly  pre- 
sent the  issues  made  by  the  facts  hereafter  dis- 
cussed. 

The  cause  was  tried  by  Hon.  Amos  M. 
Thayer  as  Circuit  Judge,  a  jury  having  been 
waived. 

It  appeared  at  the  trial  that  Henry  Fuchs,  a 
barb-wue  manufacturer  in  St.  Louis,  in  April, 
1884,  made  a  written  contract  with  the  Cam- 
bria Iron  Company  of  Johnstown,  Pa. ,  by  which 
the  iron  company  was  to  furnish  said  Fuchs 
with  "twelve  tons  of  wire  ]per  day  for  twenty- 
five  business  days,  beginning  April  80 ;  and 
then  eighteen  tons  per  day  for  twenty-five  busi- 
ness days,"  at  certain  named  prices;  settle- 
ments were  to  be  monthly;  "less  two  per  cent 
discount  for  payment  in  ten  days  from  date  of 
shipment;"  and  that  "The  seller's  responsibil- 
ity for  goods  in  transit  should  cease  when  they 
pass  into  the  custody  of  the  transporting  com- 
pany." 

The  iron  company,  in  pursuance  of  this 
agreement,  shipped  ten  car  loads  of  wire  for 
said  Fuchs,  but  consigned  the  same  to  Wolfe 
&  Good  (the  plaintiffs),  their  St.  Louis  agents, 
at  East  St.  Louis. 

On  the  arrival  of  the  wire  at  East  St.  Louis, 
it  was  delivered  to  the  St.  Louis  Bridge  &  Tun- 
nel Company  by  the  O.  <fe  M.  Ry.  (the  terminal 
carrier)  in  obedience  to  Wolfe  &  Qood's  instruc- 
tions, and  was  by  the  Bridge  &  Tunnel  Com- 
pany then  delivered  to  defendant  for  transfer 
and  delivery  at  Pope's  Switch,  14th  and  Gratiot 
Streets  in  St.  Louis. 

No  bill  of  lading  was  issued  to  Wolfe  &  Good, 
or  to  any  other  person,  by  either  the  Bridge  & 
Tunnel  Company  or  the  aef endant,  for  the  haul- 
ing of  this  wire  from  East  St.  Louis  to  St. 
Louis. 

There  was  a  custom  prevalent  with  roads  ter- 
minating at  East  St.  Louis  and  St.  Louis,  to 
designate  the  destination  of  cars  thus  trans- 
ferred across  the  river,  by  tacking  a  card  of  a 
particular  color  on  the  car  door,  which  indicat- 
ed to  the  receiving  carrier  the  particular  depot, 
switch  or  side  track  on  which  the  car  was  to 
be  placed,  different  colored  cards  representing 
the  several  depots,  switches  and  side  tracks. 
The  cars  containing  this  wire  were  designated 
by  blue  cards,  which  indicated  Pope's  Switch 
as  their  destination.  That  was  a  private  switch 
used  by  the  Pope  Iron  &  Metal  Company  and 
two  or  three  other  establishments,  among  them 
Fuchs'  Wire  Works. 

The  wire  was  shipped  in  three  or  four  car 
load  lots.  Three  car  loads  were  received  by 
defendant  and  delivered  to  Fuchs  on  written 
orders  of  Wolfe  &  Good.  Prepayment  of  the 
purchase  price  of  these  three  car  loads  was  not 
exacted  of  Fuchs  by  Wolfe  &  Good. 

The  remaining  seven  cars  were  delivered  by 
defendant  to  Fuchs,  on  his  demand,  at  differ- 
ent dates  in  May,  1884.  That  delivery  consti- 
tutes the  gist  of  this  action.  Whether  it  was 
made  with  the  consent  of  plaintiffs,  Wolfe  & 
Good,  or  without  it,  was  the  main  issue  of  fact 
tried.  The  evidence  conflicted  on  that  point. 
The  trial  court  found  that  the  delivery  was 
without  their  consent. 

It  further  appeared  in  evidence  that  plaintiffs, 
as  agents  for  the  Cambria  Iron  Company,  had 
no  other  pecuniary  interest  in  the  wire  than  for 
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the  payment  of  their  commissions;  and  tbst 
immediately  upon  receipt  of  advices  from  the 
Cambria  Iron  Company  of  the  shipment  i& 
controversy,  Wolfe  &  Gkxxi  bad  sent  to  Focbs 
invoices,  or  bills  of  account,  for  the  car  loads 
in  question,  which  he  received  several  days  be 
fore  the  wire  arrived. 

In  the  progress  of  the  trial  the  court  sdmit- 
ted  testimony  of  alleged  conversations  by  tele- 
phone connected  with  plaintiffs'  office,  though 
the  witness  did  not  identify  the  voice  he  heard 
at  their  instrument. 

The  court  made  the  following  declaratioDS  of 
law  against  defendant's  objections,  viz.: 

"  The  court  decides  the  law  to  be,  that  a  per- 
son in  whose  name  a  contract  is  made  for  Ihe 
benefit  of  another  is  a  trustee  of  an  expim 
trust,  and  as  such  can  maintain  an  action  in 
his  own  name.  If,  therefore,  the  court  finds- 
from  the  evidence  that  the  contract  of  the  de- 
fendant to  carry  the  goods  in  question  from  the- 
place  where  it  received  the  same  to  14th  and 
Gratiot  Streets,  was  made  in  the  name  of  plaiot- 
iffs,  though  for  the  benefit  of  the  Cambria  Iron 
Company,  then  the  plaintiffs  would  have  a 
standing  in  court  and  could  recover  if  the  de- 
livery to  Fuchs  was  wrongful. 

"  The  court  further  declares  the  law  to  be- 
that,  if  it  finds  from  the  evidence  that  on  the 
arrival  of  the  ^oods  in  question  at  East  8t 
Louis  the  plaintiff^  received  said  goods  in  pa^ 
suanoe  of  the  bills  of  lading  read  in  evidence; 
that  thereafter  plaintiffs  ordered  the  St  Loois 
Bridge  &  Tunnel  Railroad  Company  to  have 
said  goods  delivered  to  14th  and  Gratiot  Streets; 
that  the  delivery  of  said  goods  included  the 
hauling  of  said  goods  from  the  eastern  termi- 
nus of  defendant's  railroad  to  said  14th  and 
Gratiot  Streets;  that  said  defendant  received 
said  goods  of  said  St.  Louis  Bridge  &  Tunaei 
Railroad  Company  and,  in  delivering  said 
goods,  defendant  acted  in  law  simply  as  agent 
of  plaintiffs;  and  if  the  court  farther  finds  that 
such  contract  for  delivering  to  defendant  was- 
made  in  the  name  of  plaintiffs,— then  sakl 
plaintiffs  would  stand  in  the  relations  of  trus- 
tee of  an  express  trust,  and  as  such  could  soe 
defendant  for  the  goods  in  question  if  wrong- 
fuUydelivered, 

'  'The  court  further  declares  the  law  to  be  that 
defendant  had  nothing  to  do  with  the  contract 
between  the  Cambria  Iron  Company  and  Fndis 
for  the  purchase  of  wire.  The  defendant 
could  not  constitute  itself  an  arbitrator  toach- 
ing  any  matter  of  difference  between  the  par- 
ties  of  said  contract  It  was  the  duty  of  the 
defendant  to  deliver  the  goods,  in  question  to 
Wolfe  &  Good,  the  consignees,  or  else  to  audi 
person  as  they  might  deliver  the  bills  of  lading 
to  properly  indors^,  or  else  such  person  as  thrjr 
might  order  said  defendant  to  deliver  the  goods 
to." 

The  court  then  found  for  plaintiffs  in  the 
sum  of  $7,028.17,  the  value  of  the  seven  car 
loads  of  wire. 

After  moving  for  a  new  trial  without  avail,, 
and  duly  saving  exceptions,  defendants  ap- 
pealed. 

I.  Plaintiffs' right  to  maintain  this  acdon  was 
made  an  issue  by  the  answer.  It  is  naturally 
the  first  subject  of  consideration. 

The  goods  in  question  were  bQled  by  the 
iron  company  to  plaintiffs  at'  East  St  Louis. 


J 


1880. 


WOLFR  Y.  MI9B0UBI  PACIFIC  R.  Co. 


541 


They  Teceived  tbem  there  and  in  their  owd 
Hm  name  contracted  for  their  delivery  at 
Pope's  Switch,  in  St.  Louis,  to  tbemselvefl. 
They  were  acting  as  factors  for  the  iron  oom- 
jmiDj  hi  the  transaction,  havinff  no  x>ecaniaiy 
interest  in  the  goods  beyond  thdr  lien  for  com- 


By  oar  Code  of  Practice  it  is  provided  that 
-every  civil  action  must  be  prosecuted  in  the 
-name  of  the  real  party  in  interest,  with  cer- 
tain exceptions.  Among  these  is  a  "  trustee  of 
Mia  express  trust/'  who  may  sue  in  his  own 
name  without  Joinrog  the  person  for  whose 
Tienefltthe  action  is  prosecuted.  The  statute 
■explicitly  declares  that  "A  trustee  of  an  express 
trust,  within  the  meaniuff  of  this  section, 
«ball  be  construed  to  include  a  person  with 
whom,  or  in  whose  name,  a  contract  is  made 
for  the  benefit  of  another."  Rev.  Btat.  1879, 
^8488. 

Plaintiffs  fairly  come  within  this  statutory 
•definition. 

In  this  regard  the  Code  merely  desinied  to  pre- 
serve a  right  of  action  which  existed  bv  the  mod- 
•em  common  law  of  England  on  sucn  facts  as 
here  appear.  Shorty.  Spaceman (IS^l),  2  Bam. 
&  Ad.  962 ;  Drinkwater  v.  Chodtoin,  Cowp. 
1956. 

Our  statute,  above  quoted,  is  the  same  as  a 
aection  of  the  Code  of  iN  e w  York.  The  uniform 
interpretation  of  it  there  has  permitted  such  ac- 
tions as  this  to  be  maintained.  OrinneU  v. 
Schmidt  (1850)  3  Sandf.  706;  Contiderant  v. 
BriAant  (1860)  22  N.  Y.  889;  LaM  v.  Arkea, 
87  N.  Y.  Super.  Ct.  [5  Jones  &  8.  J  40;  Wetmort 
V.  Hegeman  (1882)  88  N.  Y.  72. 

We  are  of  opinion  that  the  instructions  cor- 
rectly declared  the  law  regarding  plaintiffs' 
Tight  to  sue. 

II.  On  the  merits,  the  chief  contention  of 
defendant  is  that  the  facts  here  presented,  ex- 
plained by  the  terms  of  the  contract  between 
tiie  iron  company  and  Fuchs,  justified  the  de- 
livery of  the  wire  in  question  to  Fuchs. 

On  this  branch  of  the  case,  the  only  facts 
that  can  properly  be  reviewed  are  those  which 
now  remedn  admitted  or  undisputed .  An  issue 
was  determined  in  the  trial  court  regarding 
this  delivery  to  Fuchs,  defendant  asserting 
that  plaintiffs  consented  to  it  and  plaintiffs  de- 
nying that  assertion.  On  that  issue  the  evi- 
<ience  was  quite  conflicting. 

No  8ufl9cient  reason  has  been  assigned  for 
disturbing  the  findhig  of  Judge  Thaver  that 
plaintiffs  did  not  assent  to  such  aeli?eiy. 
That  was  evidently  the  chief  point  of  difference 
in  the  case,  and  its  decision  had  greatly  nar- 
rowed the  field  of  this  controversy. 

Defendant  concedes  its  duty  to  cany  and  de- 
liver the  wire  to  Pope's  Switch;  but  dalms  that, 
on  the  undisputed  facts,  Fuchs  was  the  true 
owner,  and  that  its  delivery  to  him  was  there- 
fore lawful.  Undoubtedly  a  carrier,  in  some 
circumstances,  may  deliver  goods  to  the  true 
-owner  instead  of  to  him  who  gave  them  into 
its  charge  for  carriage. 

Its  contract  (subject  to  certain  exceptions  not 
in  consideration  here)  1b  to  carry  and  deliver 
(according  to  shipper's  orders)  or  to  account  for 
the  goods.  It  would  be  a  lawful  accounting 
to  show  that  they  had  been  delivered  to  the 
real  owner  upon  his  demand.  This  principle  is 
now  so  well  established  in  the  law  that  the 
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mere  statement  of  it  will  suffice  for  the  purposes 
of  this  case.  The  Idaho,  98  U.  S.  579  (28  L.  ed. 
979);  Wettem  Trantp,  Oo,  v.  Barber,  56  N.  Y. 
544. 

But  to  justify  a  delivery  to  the  true  owner 
contrary  to  or  without  the  orders  of  the  ship- 
per, the  carrier  assumes  the  burden  of  proving 
the  ownership  at  the  time  of  such  delivery. 

Among  other  things  it  must  establish  the 
immediate  rieht  of  possession  in  the  person  to 
whom  such  delivery  is  made. 

Referring  to  the  facts  here  before  us,  it  may 
have  been  a  breach  of  the  contract  (existing  be- 
tween Fuchs  and  the  iron  company)  for  tiie 
latter  to  refuse  to  deliver  the  wire  to  the  former 
without  prepayment  of  the  price.  But  the  car> 
rier,  engaged  to  convey  the  wire  to  the  ooint  of 
contemplated  delivery,  could  not  lawfully  trans- 
fer to  the  purchaser  the  right  of  possession,  if 
the  shipper  did  not,  in  fact,  part  with  that  right. 

Whetker  the  seller  retains  thejttg  diepofiendi 
(as  the  text  writers  term  it)  is  often  a  question 
of  fact,  depending  on  the  intention  of  the  par- 
ties to  be  nitberai  from  their  acts,  as  in  this 
instance.  The  disposition  of  the  bill  of  lading, 
which  in  the  commercial  world  is  recogniz^ 
as  the  emblem  of  the  property  itself,  frequently 
throws  light  on  that  intention. 

Here  the  owner  did  not  bill  the  wire  to  the 
purchaser,  but  consigned  it  to  its  own  local 
agents,  the  plaintiffs.  The  latter,  without 
transferrinff  the  bills  of  lading,  made  a  further 
contract  oitheir  own,  whereby  defendant  was 
to  carry  the  goods  to  the  place  where  delivery 
to  the  purchaser  was  expected  to  be  made. 

This  last  contract  for  carriage  was  evidenced 
by  no  writing,  but  its  terms  are  not  disputed. 
The  wire  was  deliverable  by  defendant  at 
Pope's  Switch  only  to  the  order  of  plaintiffs, 
though  such  order  might  (in  the  circumstances) 
have  been  merely  verbal.  The  invoices  and 
contract  of  sale  between  Fuchs  and  the  iron 
company  were  admitted  in  evidence  as  part  of 
the  reagetta,  explanatory  of  the  acts  of  the  par- 
ties; but  the  carrier  was  no  party  to  the  con- 
tract and  had  no  right  to  act  on  its  own  inter- 
pretation of  the  duties  which  the  parties  owed 
to  each  other  according  to  its  terms. 

Whether  or  not.  under  it,  the  shipper's 
agents  should  have  delivered  possession  of  the 
wire  to  the  purchaser  on  its  arrival  at  the 
switch  was  a  question  which  it  did  not  devolve 
on  the  carrier  to  decide.  Until  the  shipper, 
whose  goods  it  had  in  charge,  parted  with  the 
right  of  possession,  the  intending  purchaser 
did  not  become  the  owner.  Until  Uien  any  de- 
livery by  the  carrier  to  him  (on  the  facts  here 
considered)  was  at  its  own  risk. 

There  was  ample  testimony  to  support  the 
finding  of  the  trial  court  that  the  right  of  pos- 
session was  not  surrendered  by  the  seller  or  its 
asrents,  the  plaintiffs,  and  that  the  delivery  by 
the  carrier  was  without  authority. 

The  Instructions  given  by  the  trial  court  cor- 
rectly stated  these  principles. 

III.  A  question  arose  incidentally  at  the  trial 
upon  the  admission  in  evidence  of  a  conver- 
sation held  through  the  telephone  between 
some  one  at  the  instrument  in  plaintiff's  private 
office  and  the  witness.  It  was  admitted,  tiioueh 
the  witness  did  not  identify  the  voice  of  the 
speaker  as  that  of  either  of  the  plaintiffs  or 
I  their  clerk. 
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The  courts  of  jostice  do  not  i^ore  the  great 
improvement  ih  the  means  of  mtercommuni- 
cation  which  the  telephone  has  made.  Its 
nature,  operation  and  ordinary  uses  are  facts 
of  general  scientific  knowledge,  of  which  the 
courts  will  take  judicial  notice  as  part  of  public 
contemporary  history.  When  a  person  places 
himself  in  connection  with  the  telephone  sys- 
tem through  an  instrument  in  his  office,  he 
thereby  invites  communication,  in  relation  to 
his  business,  through  that  channel.  Conversa- 
tions EO  held  are  as  admissible  in  evidence  as 
personal  interviews  by  a  customer  with  an  un- 
known clerk  in  charge  of  an  ordinary  shop 
would  be  in  relation  to  the  business  there  car- 
ried on. 

The  fact  that  the  voice  at  the  telephone  was 


not  identified  does  not  render  the  convemthm 
inadmissible. 

The  ruling  here  announced  is  intended  to 
determine  merely  the  admissibility  of  inch 
conversations  in  such  circumstances;  but  Dot 
the  effect  of  such  evidence  after  its  admianoD. 
It  may  be  entitled,  in  each  instance,  to  mocfa 
or  little  weight  in  the  estimation  of  the  trim 
of  fact,  according  to  their  views  of  its  credibili- 
ty, and  of  the  other  testimony  in  support,  or 
in  contradiction,  of  it 

Finding  none  of  the  assignments  of  emr 
well  taken,  toe  affirm  the  judgment^  all  coiKiar- 
ring. 

Motion  for  rehearing  overruled  March  2S, 
1889. 
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Joseph  H.  SAVILLE,  Bespt, 

iETNA  INSURANCE  CO.,  Appt, 

(....Mont....) 

1.  An  aetioii  broii^]it»  not  upon 
policies*  but  upon  ba  a4jufltmont  under 


accepted  proofs  of  loss  as  a  basis,  cannot  be  sus- 
tained where  the  defendant  has  paid  tbe  amount 
acrreed  on  In  the  adjustment  and  received  a  sur- 
render of  the  policies  and  a  receipt  in  fuU, 
merely  because  of  an  alleged  error  in  the  settle- 
ment, caused  by  a  mistake  of  both  parties  in  sup- 
posing that  another  insurer  was  liable  for  a 
portion  of  tbe  loss.  Plaintilf  havlnir  made  the 
adjustment  a  basis  for  his  suit  cannot  avoid  the 
effect  of  a  defense  arising  therefrom  by  alleging 
error  in  the  settlement 
2.  A  policyt  Talid  upon  its  flboe,  and  in 
the  nands  of  the  insured  at  the  time  of  a  loss, 
which  Is  not  null  and  void  but  merely  voidable  at 
the  option  of  the  company  because  a  subsequent 
policy  from  another  Insurer  was  taken  without 
the  consent  of  the  first  insurer,  is  to  be  treated 
as** other  insurance'^  within  the  meaning  of  a 
clause  in  the  later  policy,  providing  that  the  in- 
surer's liability  on  the  policy  shall  be  only  in 
proportion  to  the  whole  amount  of  insurance. 

(February  2, 1880.) 

APPEAL  bv  defendant,  from  &  Judgment  of 
the  District  Court  of  Silver  Bow  County 
in  favor  of  plaintiff  in  an  action  to  recover  the 
amount  alleged  to  be  due  upon  an  adjustment 
of  loss  under  certain  policies  of  fire  insurance. 
Bewned, 

The  facts  are  fully  stated  in  the  opinion. 

Meurs,  F.  T.  McBrido  and  Goor^  Hal- 
dom  for  appellant. 

if(fMr«.  W.O.Speer  and  Patrick  Talent^ 
for  respondent: 

When  a  prior  policy  exists  npon  property 
containing  a  condition  against  other  Insurance, 
and  a  subsequent  policy  is  procured  without 
notice,  the  first  policy  is  thereby  invalidated 
and  the  second  stands. 

DudoB  V.  Oitieens  Mut.  Ins.  Co.  28  La.  Ann. 
882;  Dafoe  v.  JohntUwn  Diet.  Mut.  Ins.  Co.  7 
Up.  Can.  C.  P.  65;  Healey  v.  Imperial  F.  Ins. 
Co.  5  Nev.  2d8;  Carpenter  v.  Providence  Washr 
ington  Ins.  Co.  41  U.  S.  16  Pet.  495  (10  L.  ed. 
1044);  8.  a  in  Eq.  45  U.  S.  4  How.  185  (11  L. 
RA. 


ed.  981);  Burt  v.  PIboMs  Mut.  F.  Ins.  (h.% 
Gray,  897;  QilbeH  v.  Phanix  Ins.  Co.  86  Bart 
872;  Deitz  v.  Mound  City  Mut.  F.SL.IU. 
Co.  88  Mo.  85;  Manhattan lns.\Co.  v.  /8kaii,5 
Bush,  652. 

In  the  proofs  of  loss,  an  honest  though  erro- 
neous statement  will  not  defeat  theinsiuei'K 
liability. 

Wood,  Fire  Ins.  §418;  Rohrbaeh  v.  JBbu 
Ins.  Co.  62  N.  Y.  618;  aty  Fhe  Cents  Sat, 
Bank  v.  Pa.  F.  Ins.  Co.  122  Mass.  165. 

The  proofs  of  loss  are  not  conclusive  npoD 
the  insured. 

Lebanon  Mut.  Ins.  Co.  v.  iT^spfer.  106  Pa.  28; 
Miaghan  v.  Hartf&rd  F,  Ins.  Go.  24  Hun,  68; 
Waldecky.  apnnJsfiOd F.  dsM.lns.  Cb.58Wu. 
129;  McMaster  v.  Ins.  Co.  €f  N.  A.SS  KY. 
222. 

The  fact  of  the  assured  stating  in  his  proofe 
of  loss  that  there  was  other  insurance  on  the 
property  and  giving  the  form  of  other  policies 
and  presenting  it  in  a  sworn  statement  aces  not 
affect  other  valid  insurance  if  as  a  matter  of 
fact  the  insurance  so  stated  in  proofs  of  loss  did 
not  exist  at  the  time. 
.    Cummins  v.  Agrieult.  Ins,  Co.  67  N.Y.  M. 

If  the  appellant  is  entitled  to  a  contribotioii 
from  the  Agricultural  Insurance  Company  it  i>^ 
incumbent  upon  it  to  show  that  fact. 

Thomas  v.  Builders  Mut.  F.  Ins.  Co.  W 
Mass.  121, 20  Am.  Rep.  817.  and  notes. 

The  adjustment  of  a  loss  merely  amounts  to 
an  admisaon  that  the  sum  agreed  upon  is  due 
subject  to  the  terms  and  conditions  of  all  the 
policies  upon  the  risk. 

WhippU  V.  Nf^rth  British  d:  M.  F.  Ins.  Cq. 
11  R.  I.  189;  Fire  Aim.  of  Dmdany.  Buin,  G 
Tex.  282. 

Where,  upon  payment  of  a  portion  of  an  un- 
disputed account,  the  creditor  gives  a  receipt  in 
full,  he  is  not  excluded  thereby  fit>m  recover- 
ing the  balance  although  the  receipt  was  gifen 
with  knowledge  and  there  was  no  error  or 
fraud. 

Byan  v.  Ward,  48  N.Y.  206;  BedfiOd  v.  ifirf- 
land  Purchase  Ins.  Co.  56  N.  Y.  85a 

Liddell,  «/;,  delivered  the  opinioa  of  tbe 
court: 
In  August,  1885,  the  plaintiff  insured  hi& 
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building  for  $1,500  in  tbe  Agricultural  iDsur- 
anoe  Company  of  San  Francisco,  Cal.,  and  re- 
ceived a  policy  containiDg  tbe  condition  that  it 
should  benull  andyoid  in  event  of  other  insur- 
ance beina  effected  on  the  same  property,  with- 
out the  written  consent  of  tbe  home  office  being 
first  obtained.  Being  desirous  of  obtaining 
other  insurance  upon  his  property,  and  having 
obtained  the  written  consent  of  the  local  ^nt 
of  the  Agricultural  Company,  the  plaintiff,  in 
October  following,  took  out  two  policies  for 
$1,000  each  on  the  same  property-~one  in  the 
defendant  company,  and  the  other  in  the  Lon- 
don &  Lancashire  fire  Insurance  Company. 

In  January  of  the  next  year,  and  without 
obtaining  the  consent  of  the  Agricultural  Com- 
pany, the  plaintiff  increased  his  insurance  on 
the  same  property  by  taking  two  policies  from 
the  def^dant  and  the  Ix)naon  &  Lancashire, 
each  for  $1,000;  thus  making  his  total  insur- 
ance amount  to  $5,500. 

Hie  two  policies  issued  by  the  defendant 
contained  the  condition  that  in  event  of  any 
other  insurance  upon  the  same  property, 
whether  issued  prior  or  subsequent  to  the  date 
of  the  defendant's  policies,  tbe  insured  shall  be 
entitled  to  recover  of  the  company  no  greater 

Eroportion  of  the  loss  sustained  than  the  sum 
ereby  insured  bears  to  the  whole  amount  in- 
sured thereon. 

There  was  also  an  agreement  that  the  loss 
should  be  estimated  at  the  actual  cash  value  of 
the  property  at  the  time  of  destruction,  and 
tbe  further  condition  that  the  polipy  should  be 
null  and  void  in  case  of  overyaluation. 

Other  conditions  and  agreements,  usually 
contained  in  such  contracts,  are  found  in  the 
policy;  but  we  deem  it  unnecessary  to  mention 
them,  inasmuch  as  they  do  not  come  within  the 
iflsaes  to  be  examined  and  decided. 

When  the  building  was  destroyed,  in  the 
month  of  February,  1886,  the  plaintiff,  in  com- 
pliance with  the  rules  of  the  company,  made 
out  written  proofs  of  his  loss,  under  oath,  for 
each  policy.  These  proofs  were  accepted  by 
the  company — the  actual  cash  value  of  the 
property  being  therein  ascertained  to  be  $8,810.- 
60;  and  in  ea&  statement  of  his  loss  the  plaint- 
iff set  forth  "  that  in  addition  to  the  sum  in- 
sured by  said  policy  on  the  said  property,  there 
was  oUier  insurance  made  thereon  to  the 
amount  of  $4,500,  as  particularly  specified  in 
Schedule  A,  hereto  attached." 

The  scheidule  referred  to  set  forth  the  dates 
and  amounts  of  the  various  policies — five  in 
number — and  the  particular  sums  due  thereon, 
to  wit :  two  policies  by  tbe  JStna  Insur- 
ance Company,  two  by  the  London  &  Lanca- 
shire Company,  and  one  by  the  Agricultural 
Insurance  Company.  The  loe&~0,81O.5O— 
was  apportioned  by  him  among  the  above  com- 
panies in  the  following  proportion:  $1,885.04 
to  be  paid  by  the  iEtna,  $1,881.65  by  the  Lon- 
don &  Lancashire,  and  $1,089.25  by  the  Agri- 
cultural. There  is  no  dispute  that  this  adjust- 
ment was  accepted  by  the  defendant,  and  the 
amount  therein  agreed  upon  was  paid  over  to 
the  plaintiff. 

On  the  22d  of  February,  1886,  the  policies 
were  surrendered,  and  a  receipt  in  full  for  all 
demands  arising  thereunder  was  duly  executed 
and  delivered  to  the  company.  It  was  some  time 
after  this  adjustment  that  the  plaintiff  made 
8  L.  R.  A. 


demand  on  the  Agricultural  Insurance  Com- 
pany for  its  payment  of  its  proportion  of  the 
loss,  but  was  promptly  informed  by  the  officers 
thereof  that  the  company  repudiates  any  liabU- 
ity  under  its  policy  on  account  of  other  insur- 
ance having  been  obtained  upon  the  same 
property  without  the  written  consent  of  the 
company. 

No  other  effort,  it  seems,  was  made  to  collect 
Ibis  policy  from  the  Agricultural  Insurance 
Company;  and  it  appears  to  be  conceded  that 
the  policy  was  all  regular  upon  its  face,  and 
that  the  company  might  repudiate  any  liability 
thereunder  for  the  reasons  assigned  by  its  of- 
ficers. When  this  condition  of  things  dawned 
upon  the  plaintiff,  he  instituted  the  present  suit, 
making  the  adjustment  under  the  accepted 
proof  of  loss — $8,810. 50 — ^the  basis  of  his  action. 

The  suit  is  not  upon  the  insurance  policies, 
but  is  distinctly  stated  to  be  upon  the  ascer- 
tained and  agreed  value  of  the  property  in- 
sured. No  mention  is  made  in  the  complaint 
of  any  policy  having  issued  by  other  companies 
than  those  of  the  defendant  and  the  London 
&  Lancashire  Insurance  Company,  between 
whom  the  loss  is  divided  in  equal  portions.  A 
credit  is  given  the  defendant  for  the  amount 
heretofore  paid,  and  a  judgment  is  prayed  for 
$519.60,  being  the  sum  necessary  to  make  one 
half  of  the  whole  loss. 

It  is  well  to  remark  that  the  complaint  con- 
tains no  allegation  of  any  error  or  fraud  having 
been  practiced  upon  the  insured  in  the  settle- 
ment and  adjustment  heretofore  referred  to. 

For  answer  to  this  complaint  the  defendant 
set  up  the  acceptance  of  the  proof  of  loss,  the 
condition  in  Uie  policy  limiting  their  liability 
to  their  proportion  of  the  loss  divided  among 
the  three  companies;  the  adjustment  thereun- 
der; the  payment  and  receipt  in  full,  accord- 
ing to  the  terms  of  the  contract;  and  the  nul- 
lity of  the  policies  by  reason  of  the  overvalua- 
tion of  the  insured  property.  The  replication 
of  the  plaintiff  is  a  complete  admission  of  all 
these  facts:  but  he  seeks  to  avoid  them  by  al- 
leging that  there  was  error  in  the  adiustment, 
for  the  reason  that  both  plaintiff  and  defend- 
ant were  mistaken  as  to  the  validity  of  the  pol- 
icy in  the  Agricultural  Insurance  Company  at 
the  time  they  apportioned  the  loss  between  tbe 
three  companies. 

At  the  trial  the  plaintiff  established  all  the 
facts  which  went  to  show  the  adjustment,  and 
introduced  some  evidence  over  the  objection 
of  tbe  defendant,  going  to  prove  that  after  the 
adjustment  the  A^cultural  Insurance  Com- 
pany repudiated  any  liability  under  its  policy 
for  the  reason  heretofore  stated,  and  that  both 

garties  were  mistaken,  believing  this  policy  to 
ave  been  valid  and  subsisting  at  tbe  time  of 
settlement. 

When  the  plaintiff  rested  his  case,  the  de- 
fendant moved  the  court  for  a  judgment  of 
nonsuit,  and  upon  its  denial  proceeded  with 
the  trial  of  the  cause,  which  resulted  in  a  judg- 
ment for  the  plaintiff.  From  an  order  denying 
its  motion  for  a  new  trial,  as  well  as  from  the 
judgment,  the  defendant  appeals. 

Several  ^rounds  are  relied  on  to  reverse  the 
ruling  of  the  court;  but  we  do  not  deem  it  nec- 
essary to  consider  more  than  one  of  them,  to 
wit,  the  error  in  denying  the  motion  for  the 
nonsuit.   In  this  connection  the  evidence  which 
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the  plaintiff  introduced  to  sustain  his  case 
i^owed  an  adjustment  between  the  parties, 
ii^hich  could  not  be  disturbed  without  allega- 
tions and  proof  of  error  or  fraud;  and  further- 
more, that  by  the  terms  and  conditions  of  the 
policies  the  plaintiff  could  not  recover  of  the 
defendant,  any  more  than  its  proportion  of 
the  loss  divided  among  the  three  companies. 

It  is  too  well  settled  for  comment  that  the 
plaintiff  had  his  option  of  two  actions — one 
upon  the  policies,  the  other  upon  the  adjust- 
ment. The  adjustment  of  the  loss,  accompa- 
nied by  a  promise  to  pay,  creates  a  new  liabil- 
ity, and  may  be  made,  as  in  this  instance,  the 
'basis  of  a  suit  at  law.  2  Wood,  Ins.  1049,  and 
authorities  there  cited. 

The  effects  of  an  adjustment  and  payment 
thereunder,  when  the  amount  of  the  loss  is 
much  less  than  that  insured,  and  is  accompa- 
nied, as  in  this  instance,  by  abandonment  of 
the  demands  or  rights  of  the  company,  which 
•exist  under  the  terms  of  the  policy,  to  have  it 
declared  null  in  event  of  overvaluation,  has 
all  the  essential  elements  of  a  compromise,  or 
accord  and  satisfaction,  as  defined  by  Mr.  Story 
in  his  work  on  Contracts  (Vol.  2,  §  1854),  and 
H  Wood  on  Insurance,  §  482. 

We  are  not  to  be  tmderstood  as  denying  the 
right  to  avoid  a  contract  for  error  or  fraud; 
l)ut  when  a  loss  has  been  adjusted,  and  the  de- 
mands paid  in  full,  the  adjustment  cannot  be 
attacked  in  a  collateral  way.  Potter  y,  Mon- 
mouth Mat.  F,  Ins,  Co.  68  Maine,  440. 

Nor  do  we  intend  to  deny  to  the  plaintiff  his 
Tight  to  institute  a  suit  upon  the  policies,  thus 
leaving  to  the  defendant  its  rights  to  avoid  the 
demands,  by  pleading  the  adjustment  and  con- 
ditions of  the  policy,  and  giving  the  plaintiff 
the  right  to  show  mistake  or  fraud  as  to  the  ad- 
justment. 

But  in  the  case  under  consideration  the  plaint- 
iff, after  making  the  loss  agreed  on  in  the  ad- 
justment a  basis  for  his  suit,  seeks  to  avoid  the 
effect  of  the  defenses  arising  therefrom  by  al- 
leging error  in  the  settlement.  The  two  posi- 
tions are  clearly  inconsistent,  as  well  as  contra- 
dictory; for,  until  set  aside  by  proper  suit,  the 
executed  adjustment  must  remain  the  law  be- 
tween the  parties. 

And  just  here  it  is  well  to  remember  that  in 
the  plaintiff's  proofs  of  loss  he  rated  the  insur- 
ance policies  which  existed  upon  the  property, 
and  prorated  the  loss  among  the  companies;  so 
that  when  the  defendant  accepted  the  proofs  he 
did  so  with  reference  to  the  amount  demanded 
of  him.  Non  constat  that  he  would  have  either 
accepted  the  proofs  of  loss,  or  waived  his  rights 
to  have  the  nullity  of  the  contract  declared  on 
account  of  overvaluation,  if  his  liability  had  not 
been  fixed  by  the  insured,  as  set  forth  in  his 
proofs.  There  never  waa  any  promise  on  the 
part  of  the  defendant  to  pay  &e  loss  at  $8,- 
810.60,  except  asset  forth  and  demanded  in  the 
accompanying  schedule  marked  "A,"  and  re- 
ferred to  in  the  proof  of  loss. 

This  view  of  the  rights  and  liabilities  of  the 
parties  is  most  equitable.  Nor  can  it  be  doubted 
that  the  insurance  company  Is  now  bound  by 
the  terms  of  the  adjustment,  and  could  not  re- 
cover back  the  money  paid,  and  avoid  the  pol- 
icies, except  upon  allegations  and  proof  of  fraud 
in  making  the  adjustment. 
When  the  plaintiff  had  rested  his  case,  he 
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had  proved  the  loss  of  the  property,  its  i 
ance  in  the  three  companies,  the  present  cash 
value  of  the  property,  his  adjustment  of  the 
loss  between  nimseli  and  the  defendant,  and 
the  payment  of  the  amount  ^claimed  m  doe 
thereunder;  and  any  evidence  which  had  been 
introduced  tending  to  show  error  in  the  adjnit- 
ment  was  inadmissible  under  the  allegatloiisin 
the  complaint,  and  the  objections  thereto  should 
have  been  sustained.  There  can  be  no  doabt 
that  as  between  the  plaintiff  and  the  defendant 
the  contract  existed  to  prorate  the  loss  among 
the  comitonies  interested  in  the  risk.  At  tbe 
time  the  policies  were  taken  out  in  the  ^tni 
and  the  London  &  Lancaahire,  tbe  defendant, 
as  well  as  the  plaintiff,  believed  that  he  had  in- 
surance in  the  Agricultural  Insurance  Com- 
pany to  the  extent  of  $1,500;  and,  indeed,  such 
was  the  case. 

It  was  never  the  intention  of  the  plaiotiif 
that  the  defendant  should  be  bound,  or  of  the 
defendant  to  bind  itself,  for  more  tiian  its  pro- 
portion of  the  loss,  divided  among  the  t£ree 
companies.  That  this  was  the  view  of  thenar- 
ties  at  that  time,  and  that  it  so  remained  fixed 
in  their  minds  up  to  and  at  the  date  of  the  set- 
tlement, is  manliest;  for  in  the  phuntiiTs  sched- 
ule he  makes  the  statement  that  he  has  other 
insurance  in  the  Agricultural  Insurance  Com- 
pany to  the  extent  of  $1,600,  and  figures  ont 
the  proportion  of  the  loss  which  each  company 
is  to  pa^  him. 

This  IS  the  construction  which  the  parties 
have  placed  upon  their  contract,  and  should 
not  be  disturbed  by  the  courts.  When  we  con- 
sider tbe  course  of  the  defendant  in  adiustio^ 
his  loss  and  settling  with  the  defenoant,  it 
clearly  indicates  that  he  never  contemplaled 
that  the  defendant  owed  him  more  than  was 
paid  under  the  adjustment;  and  therefore  that 
his  demands  in  the  present  suit  were  the  result 
of  an  afterthought,  originating  from  the  refosd 
of  the  Agricultural  Insurance  Company  to  ac- 
knowledge their  liability  under  the  contract 

It  will  DC  remembered  that  the  policy  of  the 
j£tna  contained  a  proviso  that  in  case  of  any 
other  insurance  on  the  same  property,  prior  fs 
subsequent  to  the  date  of  their  policy,  the  loss 
was  to  be  prorated;  while  the  Agricultural  pol- 
icy contained  a  condition  that  it  should  be  rcid 
in  the  event  of  other  insurance  being  obtained 
on  the  property,  without  obtaining  the  consent 
of  the  company. 

An  important  question  to  determine  is  wheth- 
er the  Agricultural  policy  ia  other  insurance, 
within  the  meaning  of  such  contracts;  for,  if  it 
is,  then  the  plaintiff  cannot  recover,  because, 
according  to  his  own  proof,  the  contract  has 
been  completely  executed  by  the  defendant  in 
paying  over  its  proportion  of  the  loss.  These 
insurance  policies,  which  provide  for  the  null- 
ity of  contracts  in  event  of  other  insurance  be- 
ing effected  on  the  same  property  without  the 
assent  of  the  company,  have  never  been  held 
to  be  absolutely  null,  when  the  contract  was 
all  regular  upon  its  face,  but  merely  voidable, 
at  the  option  of  the  insurer.  The  object  of 
such  clauses  in  an  insurance  policy  is  to  pre- 
vent overinsurance,  and  the  consequent  tempta- 
tion to  burn,  or  lessen  the  precautions  agi&ist 
fire. 

However,  we  have'  nothing  to  do  with  the 
policy  or  reason  for  such  a  condition,  bat  only 


i 
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irith  the  contract  when  so  written.  In  event 
•of  other  Insurance,  is  such  a  contract  a  nullity, 
or  is  it  merely  voidahle? 

On  reflection  we  have  decided  to  follow  the 
view  of  the  Supreme  Court  of  the  United 
States  in  the  case  of  Carpenter  y.  Providence 
Wa^ngtonJns,  Go.  41  U^S.  16  Pet.  608  [10  L. 
ed.  1044].  The  case  has  heen  much  criticised, 
and  in  some  of  the  States  the  rule  laid  down  has 
not  been  accepted;  but  we  have  no  hesitation  in 
followinff  a  decision  from  such  an  eminent 
coiirt  and  Jurist.  For  in  speakixig  of  policies 
^contaming  such  conditions,  Mr.  thtetiee  Story 
says: 

"  It  is  not  true  that  because  a  policy  is  pro- 
cured by  misrepresentation  of  material  facts  it 
18  therefore  to  be  treated  in  the  sense  of  the 
law  as  utterly  void  ab  initio.  It  is  merely 
voidable,  and  may  be  avoided  by  the  under- 
writers upon  due  proof  of  the  facts;  but  until 
80  avoided,  it  must  be  treated  for  all  practical 
purposes  as  a  subsisting  policy." 

Continuing,  he  says:  ''But  the  question  is 
not  how  the  policy  may  now  be  treated  by  the 
parties,  but  how  was  it  treated  by  them  at  the 
time  when  the  policy  declared  on  was  made." 
And  this  doctrine  is 'followed  by  the  Supreme 
Court  of  New  York  in  the  case  of  Biffler  v. 
i\r.  T.Central Inmrance  Ompany,  22  N.Y.  402. 


We  reach  the  conclusion  that  the  policy  in 
the  Agricultural  Insurance  Company,  valid 
upon  its  face,  and  in  the  hands  of  the  insured 
at  the  time  of  the  loss,  was  not  null  and  void, 
but  merely  voidable,  at  the  option  of  the  com- 
pany ;  and  to  all  intents  and  purposes  it  was  to  be 
treated  as  ''other  insurance, "within  the  meaning 
of  the  clause  in  the  defendant's  policies,  which 
provides  that  the  company's  liability  should  be 
m  the  proportion  which  the  sum  insured  bore 
to  the  whole  amount  insured  thereon.  And 
aside  from  the  contract,  this  is  the  general  rule 
governing  the  settlement  of  a  loss  covered  by 
several  policies  in  different  companies.  See  2 
Wood,  Ins.  §  476. 

If  the  plaintiff  has  suffered  a  loss,  he  has  no 
one  to  blame  but  himself;  for  he  believed  at  the 
time  of  taking  out  his  policies  in  the  defend- 
ant's company  that  he  had  a  valid  policy  in 
the  Agricultural  Insurance  Company;  ana  he 
was  of  the  same  opinion,  together  with  the  de- 
fendant, when  he  made  his  proof  of  loss,  and 
adjusted  the  matter  with  them. 

The  motion  for  a  nonsuit  should  have  been 
sustained;  and  the  judgment  of  the  lower  court 
must  therefore  he  reversed,  and  the  cause  re- 
manded  for  that  purpose,  respondent  paying 
costs  for  this  appeal. 

MeConnell,  CJi.  J.,  and  B»eh, «/!,  concur. 
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1.  An  amendment  to  aoomplaintinastate 

ooort,  chanflring  the  amount  of  oamag^s  claimed 


from  a  sum  less  than  the  amount  neoessar y  to  au- 
thorise a  remo\'a]  to  a  federal  court  to  au  amount 
greater  than  that  sum,  is  the  beglnmng  of  a  new 
suit  so  far  as  relates  to  the  time  within  which  an 
application  for  removal  can  be  made. 

8.  An  application  Ibr  the  remoTal  of  a 
rawwft  on  the  ground  of  prejudice  or  local  influ- 
ence may  be  made  at  any  time  before  the  final  hear- 
insr  of  the  case. 

8«  A  petition  tar  the  removal  of  a  cause 


Nora.— Bemooal  of  cause,  for  prejudice  or  local  in-   great  disadvantage,  if  not  powerless  to  assert  his 
JIuence.  right.    Neaie  v.  Foster,  81  Fed.  Bep.  6S. 


By  the  Act  of  March  8, 187S,  section  680  of  the  Re- 
vised Statutes  was  repealed,  except  subsection  8 
th^eoff  .  The  last  two  clauses  of  the  section,  regu- 
lating the  manner  of  removal,  were  also  held  to  re- 
main in  force  for  the  purpose  of  removals  under 
said  Butasection,  the  same  not  being  provided  for  in 
the  Act  of  1876.  Baltimore  ft  O.  R.  Go.  v.  Bates,  119 
ir.S.407(aOL.ed.  488). 

The  Act  of  March  3, 1887,  purports  to  be  amenda- 
tory of  that  of  1876,  **and  for  other  purposes.*^  Fisk 
v:  Henarle,  82  Fed.  Rep.  420. 

"Hie  provisions  of  the  Act  of  Congress  of  1887  were 
repealed  by  the  provisions  of  the  Act  of  Ctongross 
of  March  8, 1887,  even  though  express  words  of  re- 
peal were  not  used.  Short  v.  Chicago,  M.  ft  St.  P. 
R.  Co.  38  Fed.  Bep.  U4. 

Hie  pirejudice  and  local  influence  mentioned  In 
the  statute  is  not  merely  a  prejudice  or  influence 
primarily  existing  against  the  party  seeking  a  re- 
movaL  It  includes  as  well  that  prejudice  in  favor 
of  his  ad  verMiry  which  may  arise  from  the  fact  that 
he  is  lon^  resident  and  favorably  known  in  the  com- 
munity. The  element  of  local  influence  Implies 
tiiat  in  a  controversy  between  a  stranger  and  resi- 
dent parties  having  the  power  to  direct  or  aid  in 
the  direction  of  political  parties,  and  control  the  se- 
lection of  public  oflicers,  the  former  may  be  at  a 

^  L.  R.  A. 


OitiaiensMp  of  parties  must  be  dtvertc 

There  can  be  no  removal  on  the  ground  of  preju- 
dice or  local  influence,  under  subdivision  8, 1  688, 
Revised  Statutes,  unless  all  the  parties  on  one  side 
are  citizens  of  different  States  from  those  on  the 
other.  The  provision  of  subdivision  2,  as  to  separ- 
able controversies,  does  not  apply.  Cambria  Iron 
Co.  V.  Ashbum,  118  U.  S.  64  (80  L.  ed.  80);  Hancock 
V.  Holbrook,  119  U.  8.  686  (80  L.  ed.  588);  l^helan  v. 
N.  Y.  L.  B.  ft  W.  R.  Co.  1  L.  R.  A.  66,  86  Fed. 
Rep.  849;  Myers  v.  Swann,  107  U.  S.  646  (27  L.  ed.  688); 
Grover  ft  B.  8.  M.  Co.  v.  Florence  S.  M.  Co.  86  U.  S. 
18  WaU.  668  (21 L.  ed.  914):  Vannevar  v.  Bryant,  88 
U.  S.  21  Wall.  41  (22  L.  ed.  476);  American  Bible 
Society  V.  Price,  110  U.  S.  61  (28  L.  ed.  70);  Jefferson 
V.  Driver,  117  U.  S.  272  (29  L.  ed.  897). 

Who  may  and  who  may  not  obtain  a  removal. 

Suits  cannot  be  removed  unless  the  party  opposed 
to  him  who  petitions  for  the  removal  is  a  citizen 
of  the  State  in  which  the  suit  is  brought.  Ameri- 
can Bible  Society  v.  Orove,  101 U.  S.  610  (25  L.  ed.  847). 
Any  defendant  sued,  not  in  a  court  of  his  own 
State,  but  in  the  state  court  of  the  plaintiff,  may  re- 
move, by  compliance  with  the  procedure  devised 
for  that  purpose.  If  sued  in  a  court  of  his  own 
85 
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and  BA  aAdaTlt  in  its  support —both  aver- 
ringrln  positive  terms  that  from  prejudice  or  local 
influence  defendant  will  not  be  able  to  obtain  jus- 
tice in  the  state  court,  or  In  any  other  state  court 
to  which  he  miffht  remQve  the  cause,  under  the 
laws  of  the  State— entitle  him  to  the  removal  of 
the  cause  without  further  proof  of  such  facts. 

(January  21, 1860.) 

ACTION  to  recover  damages  for  personal  in- 
juries. On  mo0on  to  remand  to  the  state 
court.     Overruled. 

Plaintiff,  to  sustain  his  motion,  relied  upon 
the  following  facts  which  he  claimed  appeared 
from  the  record: 

Suit  was  brought  bv  Huskins  against  defend- 
ant to  recover  $2,000  as  damages,  returnable 
to  April  Term  of  the  State  Circuit  Court,  1888. 
The  terms  of  the  state  court  began  on  the  first 
Mondays  of  April,  August  and  December. 
Plaintiff  at  first  or  return  term,  on  April  4, 
1888,  filed  his  declaration.  On  the  same  day 
defendant  filed  plea  of  not  guilty.  The  case 
then  stood  for  tnal  at  August  Term,  1888.  At 
August  Term,  on  August  10,  defendant,  by 
leave  of  court,  filed  another  plea,  relying  on  the 
Statute  of  Limitations.  On  the  same  day,  but 
after  the  new  plea,  plaintiff,  by  leave  of  court, 
amended  his  declaration,  laying  his  damages  at 
$10,000.  Both  these  motions  and  additional 
pleadings  were  made  in  open  court.  By  the 
Code  of  Tennessee,  sections  8578,  8579,  it  was 
in  the  discretion  of  the  state  court  to  allow  said 
amended  pleadings  and  hold  the  parties  to  trial 
at  the  same  term.  This  was  done  and  plaintiff 
was  compelled  to  continue  the  case  on  special 
application ,  after  it  was  called  for  trial.  In  th e 
absence  of  an  order  of  the  court  abridging  or 
extending  the  time  to  reply  to  a  new  pleading, 
by  the  state  statute,  the  defendant  had  two 
days,  after  the  amendment  to  the  declaration, 
to  file  a  new  plea  (Code  of  Tennessee,  bections 


5011.  5012);  and  defendant's  time  to  plead  ei- 

Sired  with  Ausust  18.  On  October  18, 1868, 
efendant  filed  its  petition  in  the  state  oooit 
for  removal  because  of  diverse  citizensbip. 

Meisrs.  Washburn  A  Templetoii«  for 
plaintiff  for  the  motion: 

The  petition  was  cleariy  too  late. 

See  Act  1887,  §  2;  Speer,  Removal.  55. 

Under  the  Act  of  1875,  the  petition  was  re- 
quired to  be  filed  in  the  state  court  before  or 
'*at  the  term"  at  which  the  cause  stood  tor  tml 
if  the  parties  had  taken  the  usual  steps. 

Baltimore  cfe  0.  i?.  Co.  v.  Burnt,  124  C.  S. 
106(81  L.'ed.  884);  Babbitt  v.  Oark,  108  U.  & 
606  (26  L.  ed.  507):  PuUman  Palojce  Car  Co.  t. 
Speck,  118  U.  S.  87  (28  L.  ed.  926);  Qrtgaryj. 
Hartley,  113  U.  S.  742  (28  L.  ed.  1150):  IaM% 
V.  Huntington,  121  U.  S.  180  (80  K  ed.  883); 
Alley  V.  Nott,  111  U.  S.  472  (28  L.  ed.  4»1). 

On  the  filinff  of  plaintiff's  sworn  answer  and 
tender  of  proof,  the  defendant  declining  U>  offer 
proof,  the  cause  should  be  remanded. 

See  8!mt  v.  Chicago,  d  If,  8t.  P.  &  Cb.  8t 
Fed.  Rep.  114;  35  Fed.  Rep.  625. 

Mr,  Lewis  Sheplierd  for  defendant,  con- 
tra. 

Key*  J.,  delivered  the  following  opioioo: 

The  plaintiff  began  an  action  m  the  state 
court  for  personal  injuries  against  the  defend- 
ant 

The  cause  was  removed  to  this  court,  and, 
while  the  Judge  was  charging  the  juiy  opon  iu 
trial,  plaintifrs  counsel  were  permitted  to  take 
a  nonsuit.  Soon  thereafter  plaintiff  lostitnted 
another  suit  against  the  defendant  in  the  state 
court  for  the  same  cause  of  action. 

In  this  last  suit  he  laid  his  damages  at  |2.000. 
The  cause  was  returnable  to  the  April  Tenn, 
1888,  at  which  time,  under  the  laws  of  the 
State,  the  pleadings  should  be  made  up  and  is- 
sue Joined.    The  first  trial  term  of  tne 


State,  he  cannot  remove  at  alL  Gavin  v.  Yanoe,  88 
Fed.  Bep.  86. 

A  party  who  has  brought  an  action  in  the  court 
of  his  own  State  against  a  citizen  of  another  State 
cannot  remove  the  action  to  the  United  States  Cir- 
cuit Court,  under  the  Act  of  March  2, 1867.  Hurst 
V.  Western  &  A.  R.  Co.  96  U.  S.  71  (23  L.  ed.  805). 

The  party  in  whom  a  cause  of  action  is  vested  as  a 
trustee  is  the  one  whose  citizenship  is  to  be  regrarded, 
instead  of  those  beneficially  iatereeted.  Knapp  v. 
Troy  &  B.  R.  Co.  87  n.  8. 20  Wall.  117  (22  L.  ed.  8S»). 

Where  the  plaintiff  is  a  citizen  of  Minnesota,  and 
the  defendant  is  a  corporation  of  Wisconsin,  doing 
business  in  Minnesota,  the  Circuit  (3ourt  for  the  Dis- 
trict of  Minnesota  has,  under  the  Act  of  CX>ngre88 
of  1887,  original  jurisdiction  of  the  coatroversy, 
when  that  question  depends  solely  on  the  fact  of 
the  diverse  citizenship  of  the  parties;  and  the  de- 
fendant may  remove  the  case  on  the  ground  of  lo- 
cal prejudice.  Fales  v.  Chicago,  M.  Sc  St.  P.  R.  Co.  82 
B^ed.  Rep.  678,  overruling  Yuba  Co.  v.  Pioneer  Gold 
ICin.  Co.  82  Fed.  Rep.  188;  Short  v.  Chicago,  M.  ft  St. 
P.  R.  Ck>.  84  Fed.  Rep.  22K. 

Right  cannot  be  taken  away  by  wbeequenl  amend- 
menu 

If  the  right  has  once  become  perfect,  it  cannot  be 
taken  away  by  subsequent  amendment.  Kanouse 
V.  Martin,  66  CT.  8. 16  How.  108  a4  L.  ed.  660).!  Blatchf . 
148;  Akerly  v.  Vilas,  1  Abb.  U.  S.  284, 2  Diss.  110; 
Hatch  V.  Chicago,  R.  L  &  P.  R.  Co.  6  Blatchf.  106; 
Flak  V.  Union  Pao.  R.  Co.  6  Blatchf.  862,  8  Blatchf. 
248;  Muns  v.  Dupont,  2  Wash.  C.  C.  468;  Ladd  v.  Tu- 
8  L.  R.  A. 


dor,  8  Wood.  &  M.  826;  Green  v.  Custard, 64  U. S.» 
How.  484  a6  li.  ed.  471);  Roberts  v.  Netoon,  8  BtatchL 
74;  Wright  v.  Wells,  1  Pet.  C.  Ct.  220;  Desty,  Rem. 
Causes,  88. 

ApplicatUm;  when  to  be  made. 
An  application,  under  the  Acts  of  1886  and  18S„ 
must  be  made  before  trial  or  hearing,  notwithilaod- 
ing  an  amendmeat  of  the  declaration  on  wliioh  is- 
sue was  not  joined  at  the  time  the  petition  wm  filed. 
Vannevar  v.  Bryant,  88  IT.  &  21  WalL  41  (9  L.  ed. 
476):  Desty,  Rem.  Causes,  p.  IfiL 

The  proper  mode  of  controverting  the  appUoatioa 
is  by  a  dilatory  plea  in  the  nature  of  a  ides  lo  tlw 
junsdiotion,  on  which  the  question  nuy  be  rabmft- 
ted  to  a  jury  for  determination.  McDonald  ▼.  Sikn 
Capital  Flour  Mills'Co.  81  Fed.  Rep.  678:  SoMiiKhsB- 
na&W.  V.  R.&CoalCo.  v.  Blatchf ord, 78 U. 8. n 
Wall.  177  (20  L.  ed.  181;;  Fisk  v.  Henarie,  8eFed.Bev. 
421. 

Petiltion  for  remooaL 

A  petition  is  a  request  in  writing-  In  oontndlrtiBe- 
tion  to  a  motion  which  may  be  made  viva  fooe.  Shaft 
V.  Phoenix  Mut-L.  Ins.  Co.  67  N.T.  544:  Desty.  Bes. 
Clauses,  187. 

The  office  of  the  petition  is  to  set  on  foot  prMeed- 
ings  to  obtain  a  removal.  It  must  contain  such 
averments  as  entitle  to  relief.  DeOamp  t.  N.  J. 
Mut.  L.  Ins.  Co.  2  Sweeney,  481. 

The  petition  must  set  forth  the  juitedicdoaid 
facts  (Smith  v.  Horton,  7  Fed,  Bep.  230),  and  t 
such  facts  as  show  to  the  court  that  the  c 
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was  AnguBi,  1888.  At  thai  term  the  defendant 
had  permiasioD  to  file  an  additional  plea.  Aft- 
er tbts  was  done,  and  on  tbe  last  day  of  the 
term,  plaintiff,  by  permission  of  the  court,  in- 
creawd  his  claim  for  damages  to  $10,000,  and 
ooDtiaaed  the  cause  to  the  next  term.  Before 
the  next  term  of  the  court  the  defendant  filed 
its  petition  for  the  removal  of  the  cause  to  this 
coait,  and  presented  it  for  action  to  the  state 
court,  at  its  next  session,  December,  18b8. 

This  petition  asked  for  removal  upon  two 
^pouods:  (1)  the  adverse  citizenship  of  the  par- 
ties; (2)  upon  the  existence  of  local  prejudice 
sad  influence. 

The  state  court  ordered  the  removal  upon 
the  first  ground,  and  has  made  no  reference  to 
tbe  second  ground.  The  defendant,  upon  the 
first  dajr  of  the  present  term  of  this  court,  pre- 
sented Its  petition,  and  along  with  it  an  affida- 
vit in  its  support,  both  averring  in  positive 
terms  that  "from  prejudice  or  Ic^al  influence 
defi»idant  will  not  be  able  to  obtain  justice  in 
the  state  court,  or  in  any  other  state  court  to 
which  the  defendant  mighl  remove  the  cause 
under  the  laws  of  the  State,  because  of  preju- 
dice or  local  influence." 

Defendant  asks  the  court  to  remove  the 
cause  from  the  state  court  to  this  court,  under 
the  provisions  of  the  fourth  clause,  section  2, 
of  the  Act  of  March  3,  1887.  Plaintiff  has 
filed  an  answer  to  this  petition,  denying  the 
truth  of  its  allegations  and  averments  as  to  lo- 
cal prejudice,  and  has  accompanied  this  an- 
swer with  a  considerable  number  of  affidavits 
of  inteUigent  and  respectable  persons  strongly 
sustaining  this  answer.  Plaintiff  moves  to  re- 
mand the  suit  to  the  state  court:  Jirgt,  because 
the  application  for  removal  upon  me  ground  of 
diverse  citizenship  came  too  late;  and  second, 
becauae  it  is  shown  that  the  local  prejudice  or 
influence  on  account  of  which  a  removal  is 
asked  does  not  exist 
There  is  no  question  but  that  the  application 


for  removal  came  after  the  term  of  the  court  at 
which  by  the  state  law  and  rule  of  tbe  court 
the  defendant  was  required  to  answer  or  plead 
to  the  declaration  or  complaint  of  the  plaintiff. 
Up  to  the  close  of  the  term  at  which  the  cause 
could  flrst  have  been  tried,  the  defendant  had 
no  right  or  power  to  remove  the  cause  for  di- 
verse citizenship,  because  the  plaintiff  did  not 
claim  more  than  $2,000. 

The  question  is.  Can  a  plaintiff  prevent,  un- 
der the  law,  the  jurisdiction  of  the  Circuit 
Court  of  the  United  States,  by  commencing  his: 
suit,  claiming  $2,000  or  less,  joining  issue  at 
the  return  term  with  his  adversary,  and  at  the 
trial  term,  or  some  later  period,  amend  his  writ 
by  increasing  his  claim  to  a  sum  within  the 
jurisdiction  of  the  federal  court  ?  The  plaintiff 
IS  a  citizen  of  this  State;  the  defendant,  of  Ohio. 

The  language  of  the  Act  of  1887  is  clear  in 
regard  to  tne  time  when  the  removal  must  be 
made  for  this  character  of  citizenship.  "He 
may  make  and  flle  a  petition  in  such  suit  in 
such  state  court  at  the  time  or  any  time  before 
the  defendant  is  required  by  the  laws  of  the 
State  or  the  rule  of  the  state  court  in  which 
such  suit  is  brought  to  answer  or  plead  to  the 
declaration  or  complaint  of  the  plaintiff." 

There  is  no  room  for  construction  here.  All 
is  clear  and  unambiguous.  But  what  was  the 
suit  in  this  case?  The  damages—the  money 
plaintiff  seeks  to  recover— is  the  gravamen,  the 
heart,  the  soul  of  his  suit  The  suit  he  began 
was  a  suit  for  $2,000,  and  such  a  suit  it  re- 
mained until  the  closing  hour  of  the  first  term 
at  which  it  could  have  been  tried,  when  the 
plaintiff  went  into  court  and  converted  his  suit 
for  $2,000  into  a  suit  for  $10,000.  The  $2,000 
suit  disappeared.  It  merged  into  and  was 
swallowed  up  by  a  suit  for  $10,000.  The  life 
of  the  new  suit  bepiu  at  the  moment  the  flrst 
suit  expired.  Plaintiff's  complaint  was  no 
longer  for  $2,000,  but  it  became  a  complaint  for 
Ave  times  that  sum. 


within  the  category  of  removable  causes.  Ex  vaarU 
Andenon,  8  Woods,  124;  MoMurdy  v.  Oonn.  Gen.  L. 
Ins.  Co.  4  W.  N.  C.  18;  TunstaU  v.  Madison  Parish, 
ao  La.  Ann.  471:  Lalor  v.  Dunning,  66  How.  Pr.  200. 

The  facts  upon  which  the  petitioner  bases  his  right 
mnst  be  made  to  appear,  but  no  particular  mode  is 
preaoribed.  It  may  be  by  admission  of  parties,  by 
iftdavlt,  or  by  tbe  testimony  of  witnesses  (People 
V.  Cbicaffo  Superior  Ct.  84  m.  860);  and  such  as  are 
positive  and  express  the  facts  on  which  it  depends 
and  not  arsrumentative.  Brown  v.  Keene,  83  U.  8. 
8  Pet.  112  (8  L.  ed.  886)-HSiting  Bingham  v.  Oabbot,  8 
U.  &  3  DsU.  19, 882  a  L.  ed.  481, 640);  Abercrombie  v. 
Dapuia,  5  U.  8. 1  Cranoh,  848  (2  L.  ed.  129);  Wood  v. 
Wagnon,  6  U.  8.  2  Cranch,  9  (2  L.  ed.  191):  Gapron 
T.  Tan  Noorden,  6  U.  8.  2  Cranch,  128  f2  L.  ed.  229). 

It  should  point  out  what  the  question  is,  and  how 
and  where  it  will  arise.  Trafton  v.  Nougues,  4 
8awy.  178. 

If  a  petition  be  defective,  it  may  be  amended,  as 
a  matter  of  right;  and  if  not  verified,  a  verified  pe- 
tition may  be  filed.  Delaware  R.  Oonstr.  Go.  v.  Dav- 
enport &  St.  P.  R.  Ca  48  Iowa,  406;  Houser  v.  Clay- 
ton, 3  Woods,  278b 

When  filed  it  cannot  be  contradicted  or  contro- 
verted.   Stewart  v.  Mordecal,  40  Ga.  1. 

Affidavit  forremovaL 
Under  section  2,  Act  of  1887,  a  mere  formal  affida- 
vit by  tbe  defendant  that  he  believes  that  he  can- 
not obtain  Justice  becauae  of  prejudice  or  local  in- 
floeooe  is  not  sufficient;  but  the  fact  that  such  prej- 
3UR.  A. 


udlce  or  local  Influence  exists  must  be  shown  to 
the  circuit  court  by  oral  testimony  or  by  affidavits 
8hort  V.  Chicago,  M.  &8t.  P.  R.  Co.  88  Fed.  Rep.  114. 

The  affidavit  must  be  in  substantial  aooordance 
with  tbe  words  of  the  statute.  Baltimore,  P.  &  C. 
R.  Co.  v.  New  Albany  ft  8.  R.  Co.  68  Ind.  607.  8ee 
Bowen  v.  Chase,  7  Blatchf .  256;  Desty,  Rem.  Causes, 
101. 

But  it  is  not  generally  necessary  to  state  the  rea- 
sons or  facts  showing  the.  local  prejudice  or  Influ- 
ence. Sands  v.  Smith,  1  Dill.  206^  note;  Meadow 
Valley  Mln.  Co.  v.  Dodds,  7  Nev.  143;  Quigley  v. 
Cent.  Pac.  R.  Co.  11  Nev.  86a 

An  affidavit  '*to  the  best  of  his  Imowledge  and  be- 
UeT*  is  sufficient.  Stoker  v.  Leavenworth,  7  La.  300; 
De  Camp  v.  N.  J.  Mut.  L.  Ins.  Co.  2  Sweeney,  481. 

That  he  had  reason  to  believe,  and  did  believe, 
that  by  reason  of  prejudice  and  local  Influence  he 
would  not  be  able  to  obtain  Justice  in  that  forum 
is  sufficient.  Short  v.  Ciiicago,  M.  &  St.  P.  R.  Co. 
supra. 

It  is  sufficient  that  defendants  have  made  oath 
that  they  so  believe,  without  setting  forth  the  facts 
or  circumstances  on  which  such  belief  is  founded. 
Meadow  Valley  Mln.  Co.  v.  Dodds,  suprcL  See  also 
Bowen  v.  Chase,  supm;  Ptok  v.  Henarie,  88  Fed.  Rep. 

But  if  made  on  his  belief  alone,  it  is  insufficient. 
Cooper  V.  Condon,  16  Kan.  672;  Tunstall  v.  Madison 
Parish,  80  La.  Ann.  471;  Baltimore,  P.  ft  C.  R.  Co.  v. 
New  Albany  &  S.  R.  Co.  68  Ind.  687. 

The  reason  why  the  party  applying  does  not  make 
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tJDder  the  laws  of  TenDessee  process  issued 
upon  a  suit  insiituted  must  be  executed  at  least 
five  days  before  the  time  for  the  meeting  of 
the  couit,  so  as  to  be  issuable  at  that  term.  If 
such  process  be  executed  at  a  later  day  it  is  not 
issuable  until  the  next  succeeding  term. 

The  suit  for  $10,000  did  not  begin  until  the 
last  day  of  the  August  Term,  1888,  of  the  court; 
-and  the  suit,  according  to  the  letter  and  spirit 
•of  the  Act  of  1887,  would  not  be  returnable  at 
the  shortest  before  the  next  term  of  the  court, 
«nd  defendant's  petition  was  filed  before  that 
time.  In  general  phrase,  and  in  most  respects, 
the  amendment  increasing  the  damages  did  not 
create  a  new  suit;  but  so  far  as  the  Jurisdiction 
of  this  court  is  concerned  it  was  new.  and  a 
liberal  interpretation  will  be  allowed  to  prevent 
the  flagrant  and  intentional  defeat  of  its  juris- 
diction. ''If  the  defendant  have  a  ri^ht  to  the 
removal,  he  cannot  be  deprived  of  it  by  the  al- 
lowance by  the  state  court  of  an  amendment 
reducing  the  sum  claimed  after  the  right  of  re- 
moval is  complete."  Speer,  Rem.  Causes,  81; 
Kavause  v.  Martin,  56  U.  S.  15  How.  198  [14 
L.  ed.  6601. 

This  being  true,  is  not  the  converse  of  the 
proposition  true;  that  is,  that  a  person  not  en- 
titled to  a  removal,  who  becomes  entitled  to  it, 
so  far  as  the  jurisdictional  amount  is  concerned, 
by  reason  of  an  amendment  allowed  by  the 
state  court  after  the  time  had  elapsed  within 
which  his  removal  of  the  suit  might  have  been 
made,  shall  not  be  deprived  of  his  right  to  re- 
move the  suit? 

The  reasons  why  the  removal  of  the  cause 
should  not  be  defeated  in  one  case  applv  with 
equal  cogency  to  the  other.  Had  the  defend- 
ant filed  its  petition  and  bond  for  removal  the 
moment  after  the  amendment  was  made  in- 
creasing the  damages  claimed,  his  attitude  in 


the  case  would  have  been  in  no  wise  cbingtd 
from  that  which  it  occupies.  ButsnppoK  tbe 
position  taken  in  regard  to  the  removal  oidcnd 
by  the  state  court  be  wronf ,  bow  standg  tke 
case  with  regard  to  the  application  made  totlib 
court  for  removal  on  account  of  local  ptcjodiee 
or  influence? 

In  Lookout  Mountain  Bailroad  Ctmpaw^  v. 
Houston,  82  Fed.  Rep.  711,  in  which  tbeit  m 
an  application  for  removal  becaoK  of  km! 
prejunice  or  influence,  it  waa  held  that  aa  tp- 
plication  in  such  a  case  must  be  filed  at  the  r^ 
turn  term  of  the  cause,  or  before.  If  that  te 
correct,  the  application  in  this  suit  would  he  in 
time,  if  the  positions  assumed  upon  the  lini 
ground  of  removal  be  tenable. 

The  weight  of  opinion,  howeverp  so  far  m 
cases  have  oeen  adjudged,  is  that  sucii  lenofil 
may  be  made  at  any  time  before  the  final  bev- 
ing  of  the  case.  Judo$  Deady,  an  exoeUeat 
authority,  so  holds  in  FUk  v.  HefUMrie,  38  Fed. 
Rep.  417.  And  so  does  that  eminent  loriM. 
Judge  Jackson,  of  this  circuit,  in  WkiaH  r. 
New  Fork  Railroad  Company,  85  IM.  Rqi. 
849-866. 

A  very  able,  clear  and  well  oonsldcTCd  opb- 
ion  has  been  rendered  by  him  in  this  case;  tod 
the  case  decided  by  Judge  Jackson  is  identloil 
with  the  case  in  hand  in  most  of  the  points  of 
contention  raised  for  determination.  The  opia- 
ion  of  the  Circuit  Judge  will  be  accepted  as  the 
law  of  this  case,  not  only  because  of  the  author- 
ity of  the  decision  as  a  judicial  expoattion,  bat 
auBo  for  the  sake  of  the  harmonj  and  agree- 
ment that  should  prevail,  if  practicable,  ia  tbe 
administration  of  the  law  by  diflferent  judges 
presiding  over  the  same  court. 

In  passing,  it  may  be  observed  that  the  wonit 
"local  prejudice  or  influence"  are  used.  They 
are  connected  disjunctively.    If  there  he  tocal 


the  affldavit  should  be  firiven.  Coopep  v.  Ck)ndon, 
16  Kan.  672. 

But  that  ''Plaintiff  had  reason  to  and  does  believe 
that  from  prejudice  he  wiU  not  be  able  to  obtain 
justioe  in  the  state  court,"  is  not  sufficient  without 
facts  showing  the  reasonableness  of  his  belief. 
Sands  v.  Smith,  1  Dill.  20B,  note;  Goodrich  y.  Hun- 
ton,  29  La.  Ann.  872. 

The  omission  of  the  words  '*and  does  belfeve*'  is 
fataL  Baltimore,  P.  &  C.  R.  CJo.  v.  New  Albany  ft 
S.  B.  Go.  68  Ind.  697. 

By  whom  to  he  m(u2e. 

Under  the  prejudice  and  local  Influence  clau8e,the 
affidavit  in  the  case  of  a  petition  for  removal  by  a 
natural  person  must  be  made  by  the  party  in  ques- 
tion. A  removal  cannot  be  had  upon  an  affidavit 
made  by  his  attorney,  agent  or  any  other  person  on 
his  behalf.    Duff  v.  Duff,  81  Fed.  Bep.  772. 

The  want  of  an  affidavit  appearing  on  the  face  of 
the  record,  tbe  mere  filing  of  a  petition  and  affida- 
vit of  some  person,  other  than  the  party,  does  not 
work  a  removal  under  the  statute.    Ibid. 

It  may  be  made  by  an  agent  or  attorney.  Dennis 
V.  Alachua  Co.  3  Woods,  688;  Kain  v.  Texas  Pao.  R. 
Ck>.  22  Int.  Bev.  Bee.  46, 8  Cent.  L.  J.  12;  contra.  Mil- 
ler V.  Finn,  1  Neb.  264. 

When  the  petitioner  is  a  corporation,  the  petition 
may  be  signed,  and  the  affidavit  be  made  by  some 
person  authorized  to  represent  the  corporation. 
But  tbe  authority  of  any  person  assuming  to  rep- 
resent it  must  appear.  Mahone  v.  Manchester  ft  L. 
B.  Corp.  Ill  Mass.  76;  Duff  v.  Duff,  supra. 


I  How  tckcn  and  eerUMd. 

'Hie  affldavit  must  be  taken  and  certlfled  in  ac- 
cordance with  the  laws  of  the  State,  and  must  be  au- 
thenticated according  to  such  laws.  Bowen  t. 
Chase,  7  Blatchf .  266;  Floranoe  v.  Butler,  9  Abb.  Pr. 
N.  S.  68. 

And  if  out  of  the  State  by  a  oommiasloner,  it  most 
be  certlfled  to  by  the  Secretary  of  the  State,  floi^ 
ance  v.  Butler,  mipra. 

The  affidavit  may  be  flled  in  tbe  state  court,  and 
a  certlfled  copy  thereof  sent  up  to  the  circuit  court 
Short  V.  Chicago,  M.  ft  St.  P.  B.  Go. 88 Fed.  Rep.lU. 

Practice  and  procedure  in  circuit  cmurL 
Tbe  Act  of  1867  invests  the  circuit  court  with  Ju- 
risdiction to  determine  the  suit,  although  thatoourt 
could  not  have  taken  original  eognisauoe  of  tbe 
case.    Gaines  v.Fuentes,  OS  U.S.  10(23  L.  ed.5M>. 

The  provision  of  the  Act  of  1887,  authorising  tbe 
court  to  examine  under  the  truth  of  an  affidavit  for 
removal  of  a  case  from  a  state  oonrt,  applies  only 
to  cases  removed  before  the  paange  of  said  Aet  oa 
the  application  of  the  plaintiff:  otherwise,  such  af- 
fldavit being  only  a  condition  imposed  on  the  party 
seeking  the  removal,  it  cannot  be  questioned  or 
contradicted;  nor  is  it  necessary  that  tbe  aflaui 
should  state  the  grounds  of  his  belief.  Flsk  v.  Hea- 
arie,32Fed.Rep.417. 

The  Act  of  1887  does  not  change  the  practice  m  k 
formerly  existed,  so  far  as  ooncems  defendaati 
seeking  to  remove  from  state  to  federal  courts  oa 
the  ground  of  prejudice  or  local  influOToe.  It  is  tbe 
duty  of  the  circuit  court,  on  the  appUoaiion  of  tbe 
other  party,  to  examine  into  the  truth  of  the  affida- 
vit   Hillsv.BlcbmondftD.  B.GO.  88Fed.B0p.a. 
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prejudice,  the  cause  may  be  Temoyed,  or  if  do 
local  prejudice  exists,  and  there  be  local  influ- 
ence 90  powerful  and  operative  as  to  prevent 
the  defendant  from  obtaining  justice,  he  may 
remove.  If  there  be  prejudice  a^niinst  the  de- 
fendant, or  if  the  influence  and  power  of  the 
plaintiff  or  any  other  local  influence  dominate 
the  public  mind  at  the  place  where  the  suit  is 
instituted,  so  that  he  cannot  have  justice,  the 
cause  may  be  removed. 

The  fourth  clause  of  section  2,  Act  of  March 
S,  1887,  is  wide  reaching  in  its  changes  of  the 
law  previously  existing.  It  enlarges  its  scope 
in  almost  every  direction  but  one.  It  does  not 
allow  a  plaintiff  to  remove  his  suit.  It  em- 
braces all  controversies  between  citizens  of  dif- 
ferent States  without  regard  to  amount.  It 
permits  or  authorizes  removal,  though  some  of 
the  defendants  may  be  residents,  or  citizens 
rather,  of  the  State  in  which  the  plaintiff  Te- 
sides.  Any  defendant,  being  a  nonresident, 
may  remove  the  suit.  "It  extends  to  all  con- 
troversies, without  regard  to  amount;  to  all 
suits,  whether  they  can  be  estimated  in  dollars 
and  cents."  Speer,  Rem.  Causes,  62;  Fale» 
V.  Chicago,  M.  <fc  8t,  P.  R.  Co.  82  Fed.  Rep. 
678;  Whetan  v.  New  York,  L,  E.  dt  F.  R,  Go, 
#iipra. 

The  Act  under  consideration  provides  for  the 
removal  of  the  cause  by  this  court,  instead  of 
by  the  state  court.  It  must  be  made  to  appear 
to  this  court  that  the  cause  is  reuMvable,  and 
it  removes  it.  How  it  shall  be  made  to  appear 
that  it  is  removable  is,  to  some  extent,  an  un- 
settled question. 

In  Siort  V.  Chicago,  M,  db  8t.  P.  Railteav 
C^mtpany,  83Fed.  Rep.  114,  Judge  Brewer  held 
that  a  petition  and  affidavit  such  as  have  been 
filed  by  the  defendant  in  this  case  are  not  such 
steps  as  will  authorize  a  removal;  that  it  must 
appear  to  the  court  in  some  method  that  may 
enable  it  to  determine  the  fact  as  to  whether 
there  is  prejudice.  If  this  be  a  correct  decision 
of  the  law,  this  case  should  not  be  removed. 

The  decision  of  Judge  Jackson,in  the  Whelan 
Case,  9upra,  however,  makes  a  different  deter- 
mination; and  his  conclusions  have  been  reach- 
ed after  a  wide  range  of  examination,  and  after 
defibenite  and  careful  consideration,  and  it  has 


already  been  announced  that  his  opinion  will 
be  followed  in  this  case.  Judge  Jackson 
says: 

"In  conferring  upon  the  Circuit  Court  of  the 
United  States  the  authority  to  act  upon  the  ap- 
plication for  removal  of  suits  from  state  courts. 
Congress  certainly  never  intended  to  make  the 
question  as  to  the  existence  or  nonexistence  of 
prejudice  or  local  influence,  which  would  pre- 
vent a  nonresident  citizen  defendant  from  ob- 
taining justice  in  the  local  courts,  a  jurisdic- 
tional fact,  such  as  would  entitle  the  side  oppos- 
ing the  removal  to  dispute  its  truth  and  put  the 
matter  in  issue  for  formal  trial. "  86  Fea.  Rep. 
862. 

In  the  same  connection  it  is  held  that  a  peti- 
tion and  affidavit  such  as  have  been  made  in 
this  case  made  it  appear  that  the  cause  should 
be  removed.  This  decision  on  this  point  con- 
curs with  that  of  Judge  Deady  in  Fiek  v.  Hen- 
arte,  82  Fed.  Rep.  417-421,  and  is  sustained  in 
Speer  on  Removal  of  Cau8es,63.  Jud^  Speer  in 
his  work  on  Removals  under  the  Act  of  March 
8,  18^7,  paffe  62,  says: 

"It  is  quite  possible  that  in  this  far  reaching 
statute  Congress  intended  to  correct  the  mis- 
chief pointed  out  in  Kurtz  v.  Moffiit,  115  U.  S. 
498  [29  L.  ed.  4601.  There  it  was  held  that  be- 
fore the  suit  could  be  removed  it  must  have  the 
inoney  value  flxed  by  the  statute.  Now,  if 
local  prejudice  is  a  ground  of  removal  from  the 
local  court  in  any  controversy  between  citizens 
of  different  States,  there  is  no  reason  why  it 
should  not  have  the  same  effect  in  all  controver- 
sies. Undeniably  there  is  often  much  local  ex- 
citement and  prejudice  on  the  trial  of  proceed- 
ings for  divorce,  habeas  corpus,,  or  other  suits 
where  the  matter  in  dispute  cannot  be  estimated 
and  ascertained  in  money.  The  federal  courts 
are  not  courts  where  nonresidents  have  an  un- 
due advantage,  and  it  is  no  injustice  to  residents 
to  require  them  to  litigate  therein  their  contro- 
versies with  citizens  of  other  States." 

If  this  suit  has  not  already  been  removed  to 
this  court  by  the  order  made  by  the  state  court, 
it  should  be  removed  under  the  application  to 
this  court, 

77ie  order  for  removal  is  made,  and  plaintijf^ 
motion  to  remand  is  overruled. 


DISTRICT  OF  COLUMBIA  SUPREME  COURT. 


Charles  R.  MONROE  &  Co. 
«. 
'     Edward  J.  HANNAN  et  al.,  Appts. 
(....Maokej....) 

A  Hen  in  fttvor  of  **ihiB  eontnuslor,  sab- 
oontractor,  material  man,  eto.,^  under  the  Act  of 
GonsreeB  of  18Bt,  chapter  148,*  xelating  to  the  Dls- 


trlot  of  Columbia,  does  not  extend  to  a  suboon- 
traotor  under  a  Bubcontractor. 

(April  8, 1889.) 

APPEAL  by  defendants,  from  an  order  of 
the  Special  Term  of  the  Supreme  Court 
(Cox,  J.),  refusing  to  dismiss  the  bill,  and  from 


*Tbe  aeotlon  of  the  Act  gtvinsr  a  mechanics^  lien 
in  the  I>i9trict  of  Columbia  which  desiflmates  the 
pvtfes  entitled  thereto  ii  as  f  oUows: 

Be  U  enacted^  By  the  Senate  and  House  of  Repre- 
sentatives of  the  United  Btates  of  America  in  Con- 
sress  aasembled.  That  every  biilldinir  hereafter 
ereeied  or  repaired  by  the  owner  or  his  agent  in 
the  Diatrlot  of  Columbia,  and  the  lot  or  lots  of 
ground  of  the  owner  upon  which  the  same  is  being 
creoted  or  repaired,  ghall  be  subject  to  a  lien  in 
favor  of  the  contractor,  subconuractor,  material 
3L.R.A. 


man.  Journeyman  and  laborer  respectively  for  the 
payment  for  work  done  or  materials  contracted  for 
or  fnniished  for  or  about  the  erection,  constmo- 
tion  or  repairing  of  such  building,  and  also  for  any 
engine,  machinery  or  other  thing  placed  In  laid 
bunding  or  connected  therewith  so  as  to  be  a  fix- 
ture; Provided^  That  the  peiaon  claiming  the  lien 
shall  nie  the  notice  prescribed  in  the  second  section 
of  this  Act;  Provided,  further.  That  the  said  lien 
shall  not  exceed  or  be  enforced  for  a  greater  sum 
than  the  amount  of  the  original  contract  for  the- 
erectlon  or  repair  of  said  building  or  buildings. 
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a  decree  for  plaintiffs  in  a  suit  in  equity  to  en- 
force a  mechanics'  lien.    Bill  dUmissea, 

The  facts  are  fully  stated  in  the  opinion. 

Before  Hagner,  James  and  Bradley,  JJ. 

Mr.  Samuel  Maddox,  for  defendants,  ap- 
pellants: 

The  Law  of  Illinois,  1860,  provides  that 
every  subcontractor,  mechanic,  workman,  or 
other  person  who  shall,  in  conformity  with  the 
terms  of  the  contract  between  the  own^r  of 
the  land  and  the  original  contractor,  perform 
any  labor  or  furnish  any  material  in  building 
the  house,  etc.,  shall  have  a  lien  for  the  value 
of  the  work  or  material. 

The  laborer  employed  under  a  subcontractor 
is  not  protected  by  this  statute. 

Bothgerher  v.  Dupuy,  64  111.  452. 

This  law  does  not  extend  the  lien  of  me- 
chanics and  material  men  beyond  the  first  sub- 
contractor. 

Ahem  v.  Evans,  66  111.  125. 

The  party  furnishing  materials  to  a  subcon- 
tractor is  not  entitled  to  a  lien. 

Newhall  V.  Kastens,  70  III.  156;  Smith  Bridge 
Co.  V.  Louisville,  N.  A.  dh  St.  L.  R.  Co.  72  111. 
506. 

In  Wisconsin,  where  the  law  is  veiy  similar, 
a  like  construction  was  given  to  it. 

Kirhy  v.  Me.Qarru,  16  Wis    6S. 

Under  the  law  or  Pennsylvania  it  has  been* 
uniformly  held  that  there  must  be  privity  be- 
tween the  owner  and  the  subcontractor  to  en- 
able the  latter  to  charge  the  building  with  the 
lien  for  the  lumber  he  purchases  of  others  in 
order  to  fill  his  own  contract. 

Buf  V.  Hoffman,  68  Pa.  191. 

Materials  furnished  a  subcontractor  will  not 
give  a  lien. 

Harlan  v.  Band,  27  Pa.  511;  Smith  v.  Stokes, 
10  W.  N.  C.  6. 

A  late  law  of  that  State,  intended  to  ex- 
tend the  provisions  of  the  Laws  of  1886  and 
1845  so  as  to  give  a  right  of  lien  to  the  con- 
tractors and  employes  under  a  subcontractor 
has  recently  been  declared  unconstitutional 
and  void. 

TitusmlU  Iron  Works  v.  Keystone  Oil  Co.  122 
Pa.  627,  1  L.  R.  A.  861.  22  W.  N.  C.  486. 

Meters.  James  Hoban  and  Woodbury 
Wheeler,  for  C.  R.  Monroe  &Co.,  appellees: 

The  Lien  Law  gave  Monroe  &  Company  a 
right  to  furnish  the  bricks  and  to  be  paid  for 
them  the  amount  as  ascertained  by  the  court. 

Spalding  v.  Do^e  (D.  C),  16  Washington 
Law  Rep.  — ,  11  Cent.  Rep.  715. 

The  law  is  liberally  construed  in  favor  of 
the  lienor. 

Flagstaff  S.  Min.  Co.  v.  CuUins,  104  U.  8. 
176  (26  L.  ed.  704). 

The  defendants  having  filed  a  bond  under 
the  statute  and  obtained  a  release  of  their  prop- 
erty are  estopped  from  questioning  the  consti- 
tutionality of  the  law. 

Baniels  v.  Tearney,  102  U.  S.  415  (26  L.  ed. 
187);  U.  S.  V.  Hudson,  77  U.  8.  10  Wall.  895 
(19  L.  ed.  987);  Phila.,  W.  A  B.  R.  Co.  v. 
Howard,  54  U.  8.  18  How.  807  (14  L.  ed.  157). 

Monroe's  liability  is  to  be  strictly  construea. 

McMicken  v.  Webb,  47  U.  8.  6  How.  292  (12 
L.  ed.  448);  Miller  v.  Steioart,  22  U.  8.  9  Wheat 
680  (6  L.  ed.  189);  Spngg  v.  Bank  of  Mt.  Pleas- 
ant, 89  U.  8.  14  Pet.  201  (10  L.  ed.  419). 
8  L.  R.  A. 


Even  if  liable  beyond  the  terms  of  the  bond, 
the  change  hi  the  contract  released  him. 

Martin  v.  Thomas,  65  U.  8.  24  How.  SlStfC 
L.  ed.  689);  Beese  v.  U.  S.  76  U.  8.  9  Wall  IS 
(19  L.  ed.  541);  89  Minn.  489. 

In  no  event  could  Monroe  be  liable  beyond 
the  penalty  of  the  bond,  viz. ,  $500. 

McOiU  V.  Bank  of  U.  8.  26  U.  8.  12  What 
511  (6  L.  ed.  711);  Humphreys  v.  Leggett,  SOU. 
8.  9  How.  297  (13  L.  ed.  145). 

Hag^er,  J.,  delivered  the  opinion  of  the 
court: 

This  bill  was  filed  by  C.  R.  Monroe  &Ck>.  to 
enforce  a  mechanics'  lien  against  Edwsid  i. 
Hannan.  Han  nan,  the  proprietor  of  snndiy 
lots,  in  February,  1888,  entered  into  a  contract 
with  Goodwin  under  which  the  latter  under 
took  to  build  eleven  houses  on  these  lots  for 
$18,688.  In  the  same  month  Ward  &  Mocka- 
bee  made  an  offer  to  (Goodwin  to  do  the  brick 
work  under  his  contract  on  the  buildings,  in 
these  words: 

"Mr.  Goodwin:  We  will  agree  to  foraish 
material  and  to  build  and  complete  the  brick 
work  on  eleven  houses  on  the  comer  of  Tenth 
and  G.  Streets,  southeast,  according  to  plans 
and  specifications,  for  $4,^1.  Ward  &  Mocka- 
bee." 

Gkxxlwin,  not  being  acquainted  with  these 
parties,  required  them  to  execute  a  bond  to  ft- 
cure  the  owner;  and  on  the  15th  of  Febnuiy 
Ward  &  Mockabee  entered  into  a  bond  with 
Monroe,  one  of  the  plaintiffs,  as  their  sorety, 
with  this  condition: 

''Whereas,  the  said  Ward  &  Mockabeeontbe 
15th  day  of  February,  1888,  have  agreed  to 
build  all  the  brick  work  on  eleven  houses  on 
the  comer  of  Tenth  and  G  Streets,  southeast,  in 
Washington,  D.  C,  for  the  sum  of  $4,481  io  • 
complete  and  workmanlike  manner;  Now,  if 
the  said  Ward  &  Mockabee  shall  well  and  tnily 
keep  and  perform  all  and  each  of  the  covenants 
herein  contained,  then  this  obligation  to  be  nuU 
and  void;  otherwise,  to  be  ana  renudn  in  fall 
force,  effect  and  virtue  In  law." 

The  buildings  were  commenced,  and  the 
work  proceeds  until  early  in  April,  when 
some  differences  about  payment  occurring  be- 
tween Hannan  and  Ward  <&  Mockabee,  the 
latter,  according  to  Hannan's  statement,  de- 
clared they  had  abandoned  the  job  and  pro- 
ceeded to  tear  down  the  scaffolding  and  throw 
down  the  ladders. 

Hannan  appeared  on  the  ground  and  asked 
for  an  explanation  of  their  conduct ;wberea|WD 
Ward  declared  they  did  not  intend  to  do  an- 
other particle  of  work  there;  and  he  was  act- 
ually engaged  in  throwing  down  the  poles,  etc., 
when  Hannan  interfered  and  Ward  was  then 
put  off  the  buildings. 

Hannan  further  testified  that  he  went  at 
once  and  informed  Monroe  that  Ward  & 
Mockabee  had  thrown  up  the  contract,  and 
called  upon  him  as  suretv  in  the  bond  to  com- 

glete  the  building;  and  declared  that  in  default 
e  would  hold  bun  on  the  bond. 
Monroe  &  Co.  had  previously  made  a  snb- 
contract  with  Ward  &  Mockabee  to  supply  all 
the  brick  which  were  to  be  placed  in  the  build- 
ings, and  had  furnished  a  considerable  amount 
up  to  that  time.    After  Hannan's  visit  Monroe 
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went  to  the  buildings  and  assumed  charge  of 
them,  and  placed  (yNeal,  who  had  been  the 
foreman  of  Ward  &  Mockabee,  in  control  of 
the  work.  The  houses  were  finished  in  due 
course  of  time;  payments  for  bricks  being 
made  to  Monroe  during  the  progress  of  the 
work,  of  considerable  amounts  by  Gk>odwin, 
and  also  by  Hannan. 

Many  of  these  allegations  of  Hannan  are 
controverted  by  the  plaintiffs.  They  denjr  that 
they  voluntarily  abandoned  the  wori,  but  insist 
that  Hannan  wrongfully  discharged  them. 
Thev  also  insist  that  Monroe  completed  the 
work  under  a  special  employment  by  Hannan, 
lifter  Ward  &  MoCkabee  left  the  buildings,  and 
not  in  his  character  as  surety  on  the  bond. 
There  is  a  considerable  mass  of  testimony  on 
these  points,  but  we  have  no  hesitation  in  sav- 
ing that  the  weight  of  the  evidence  is  decidedly 
in  support  of  the  statement  of  Hannan  upon 
«ach  of  the  controverted  points. 

After  the  work  was  completed  the  complain- 
ants made  out  their  bill  for  $1,184.66  as  the 
balance  due  them,  after  giyini?  the  proper 
credits;  with  the  heading  "Ward  &  Mockabee 
to  C.  R.  Monroe  &  Co.,  Dr./'  and  Monroe  & 
Go.  brought  suit  upon  the  account  and  recov- 
ered a  judgment  against  Ward  &  Mockabee  for 
this  amount.  Hannan  alleged  in  his  answer 
that  he  had  paid  all  of  the  |l,481,  stipulated  to 
be  paid  for  all  the  brick  work,  excepting  tbe 
sum  of  $200.  Afterwards  he  said  that  on  a 
recast  of  the  account  it  appeared  he  owed  but 
$88,  and  that  amount  he  then  deposited  in 
court.  At  a  later  period,  after  he  and  Gk)od- 
win  had  re-examined  tbe  accounts,  it  was  tes- 
tified that  onl^  $63  was  due. 

But  it  is  plainly  proved  that  Hannan  has  paid 
all  of  the  $4,481  except  a  small  sum,  and  that 
no  such  amount  as  $1,184  remains  unpaid  by 
him  on  the  contract  with  Ward  &  Mockabee. 

If  Hannan  were  decreed  to  pay  the  complain- 
ants' claim,  it  would  not  be  because  he  has  not 
paid  all  he  contracted  to  pay,  and  the  full  value 
of  the  work,  but  because  the  claimants  have 
secured  a  legal  advantage  by  force  of  the  stat- 
ute, that  would  compel  him  to  pay  again  a  part 
of  what  he  has  once  paid. 

The  bill  presents  the  important  question 
whether  the  subcontractors  under  subcontract- 
ors have  the  rieht  to  invoke  the  provisions  of 
the  Act  of  1884,  which  gives  a  lien  upon  tbe 
property  of  the  house  owner  to  the  contractor, 
subcontractors,  material  man,  journeymen  and 
laborers,  for  work  done  and  materials  fur- 
nished. 

It  is  one  that  concerns  a  large  class  of  people 
in  this  community,  and  its  proper  decision  is  a 
matter  of  general  interest.  No  such  claim 
could  have  been  entertained  in  this  District, 

Erior  to  the  passage  of  the  Act  of  1884,  although 
tws  to  secure  mechanics'  liens  have  been  in 
operation  here  for  a  longer  time  perhaps  than 
in  any  other  jurisdiction. 

Mr.  Sergeant  In  his  work  on  Mechanics'  Liens, 
claims  that  the  earliest  legislation  in  this  coun- 
try or  in  England,  securing  a  lien  to  mechanics, 
was  the  Pennsylvania  Law  of  1806.  But  the 
Maryland  Act  of  1791,  chapter  45,  designed  to 
apply  to  the  future  federal  city,  in  the  Territory 
of  Columbia,  as  it  was  then  called,  allowed  a 
lien  for  work  on  houses  in  Washington  to  be 
performed  under  a  written  contract  with  the 
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owner,  by  bricklayers,  carpenters,  joiners  or 
other  workingmen,  fifteen  years  before  the 
Pennsylvania  Law.  But  that  Act  only  pro- 
tected those  who  bad  made  written  contracts 
directly  with  the  land  owner. 

In  1883  Congress  passed  a  law  which  was  al- 
most identical  in  terms  with  the  Pennsylvania 
Acts  of  1806  and  1808.  But  those  Acts  were 
uniformly  construed  by  the  courts  of  that  State 
as  not  embracing  the  case  of  a  subcontractor; 
and  the  Act  of  1838  could  admit  of  no  wider 
construction.  Indeed,  it  received  a  still  nar- 
rower interpretation  by  the  Supreme  Court  in 
the  case  of  Winder  v.  Caldwell,  55  U.  S.  14 
How.  484  [14  L.  ed.  487]. 

The  Act  enumerated  the  classes  of  persons 
who  should  have  the  benefit  of  the  lien;  and 
although  in  one  part  of  the  Act  the  word  eon- 
tractor  is  mentioned,  yet,  as  this  word  did  not 
appear  in  that  enumeration,  it  was  held  that  a 
contractor  was  excluded  from  its  benefits. 

Then  came  the  Act  of  1857,  which  consti- 
tuted the  whole  of  chapter  20  of  the  Revised 
Statutes  relating  to  the  District  of  Columbia, 
excepting  the  last  two  sections,  which  are  taken 
from  the  Act  of  1870.  Under  neither  of  these 
Acts  had  the  subcontractor  any  lien.  By  the 
Act  of  1870  the  word  ntbeontractor  was  in- 
troduced for  the  first  time  into  our'  law;  but 
that  Act  only  gave  to  the  subcontractor  the 
right  to  claim  from  the  owner  after  due  notice 
the  value  of  services  rendered;  but  gave  no  lien 
against  the  property. 

The  Act  of  1884,  chapter  143,  for  the  first 
time  gave  a  lien  to  the  subcontractor. 

The  first  section  of  this  Act  declares  ''That 
eveiy  building  hereafter  erected  or  repaired  by 
the  owner,  or  his  agent  in  the  District  of  Colum- 
bia, and  the  lot  or  lots  of  ground  of  the  owner 
upon  which  the  same  is  being  erected  or  re- 
paired, shall  be  subject  to  a  lien  in  favor  of  the 
contractor,  subcontractor,  material  man,  jour- 
neyman and  laborer  respectively;  for  the  pay- 
ment for  work  or  materials  contracted  for  or 
about  the  erection,  construction  or  repairing 
of  such  building,  and  also  for  any  engine, 
machinery  or  other  thin^  placed  in  said  build- 
ing or  connected  therewith,  so  as  to  be  a  fix- 
ture, etc. ;  Provided,  The  person  claiming  the 
lien  shall  file  the  notice  prescribed  by  the  sec- 
ond section  of  the  Act;  and  Provided,  further. 
That  the  lien  shall  not  exceed  or  be  enforced  for 
a  greater  siim  than  the  amount  of  the  original 
contract  for  the  erection  or  repair  of  said  build- 
in^  or  buildings." 

The  12th  section  declares  ''  That  any  person 
who  sball  furnish,  at  tbe  request  of  the  owner 
or  his  agent,  materials  to  do  an^  work  on,  or 
labor  in,  filling  up  anv  lot  or  in  erecting  or 
constructing  any  wharf  thereon,  etc.,  shall  be 
entitled  to  enforce  a  lien  therefor  upon  the  lots 
or  wharves." 

And  the  18th  section  provides  that  any  me- 
chanic or  artisan  who  shall  make,  alter  or  re- 
pair any  article  of  personal  property,  at  the  re- 
quest of  the  owner,  shall  have  a  lien  thereon  for 
his  just  and  reasonable  charges,  for  his  work 
done  and  materials  furnished,  etc. 

The  only  persons  protected  by  the  last  two 
sections  are  such  as  deal  direct! v  with  the  own- 
er or  his  agent;  of  course  no  subcontractor  not 
directly  in  privity  with  the  owner  could  claim 
any  benefit  of  their  provisions. 
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If  we  are  to  construe  this  word  subcontractor 
in  the  first  section  as  including  the  first  sub- 
contractor under  a  subcontractor,  which  is  the 
position  held  by  Monroe  &  Co.,  there  can  be  no 
legal  reason  why  we  must  not  eo  still  further 
and  include  a  subcontractor  under  the  subcon- 
tractor; for  such  subcontractor  in  the  second 
degree  is  still  a  "  subcontractor/'  although  a 
more  remote  one;  and  the  same  reasoning 
would  give  a  similar  lien  to  the  subcontractor 
in  the  third,  or  still  more  remote,  degree. 

The  Act  of  1870  placed  the  "  subcontractor" 
in  association  with  the  journeymen,  laborers 
and  material  men,  as  constituting  the  classes 
who  were  thereby  authorized  to  maintain  an 
action  against  the  owner.  The  same  enumera- 
tion of  classes,  is  adopted  in  the  Act  of  1884; 
and  it  would  seem  as  though  the  lawgiver  had 
taken  the  Act  of  1870  as  his  guide,  and  intend- 
ed to  include  only  the  same  classes  of  persons 
who  had  been  comprehended  in  that  Act;  while 
enlarging  the  privilege  already  given  them  by 
that  Act,  so  as  to  give  them  also  a  lien  against 
the  property  of  the  owner;  and  we  think  Con- 
gress has  by  the  Act  of  1^  only  enlarged  the 
rights  previously  given  by  the  Act  of  1870;  and 
has  not  added  to  the  number  of  the  classes  to 
be  benefited  by  the  new  law. 

We  must  assume  that  Congress  was  aware 
of  the  course  of  the  prior  adjudications,  which 
had  consistently  excluded  the  claims  of  any 
class  of  employ^  not  distinctly  included  in  the 
enumerations  in  the  different  statutes.  Espec- 
ially was  this  the  case  in  Pennsylvania,  the 
decisions  in  which  State  were  cited  with  ap- 
proval by  Mr.  Justice  Grier  in  14  Howard. 

In  that  State  it  had  been  repeatedly  decided 
that  a  subcontractor  had  no  lien  under  the 
statute  which  gave  the  right  to  a  contractor, 
although  a  subcontractor  is  in  fact  a  '*  con- 
tractor," in  the  largest  sense  of  the  term,  quite 
as  much  as  the  suocontractor  of  a  subcontrac- 
tor is  the  "  subcontractor  "  referred  to  in  the 
Act  of  1884.  Nevertheless,  courts  refused  to 
recognize  claims  of  the  subcontractor,  because 
that  class  was  not  distinctly-  enumerated  in  the 
statute. 

In  view  of  these  uniform  rulings,  if  Congress 
had  intended  to  add  a  new  class,  or  to  change 
the  rule  of  construction  thus  uniformly  placed 
upon  such  laws,  it  seems  highly  probable  it 
would  have  taken  care  to  manifest  its  purpose 
by  some  unequivocal  language. 

We  think  this  construction  is  supported  by 
reason  as  well  as  authority. 

The  establishment  of  a  claim  against  a  per- 
son who  had  made  no  contract  with  the  claim- 
ant is  a  very  unusual  stretch  of  power,  and  es- 
pecially when  the  law  fixes  against  his  property 
a  lien,  without  any  previous  knowledge  on  his 
part  of  the  particulars  of  the  services  rendered 
or  of  the  person  presenting  the  claim. 

The  lien  thus  given  by  the  statute  is  not  de- 
pendent upon  any  principle  of  morals,  but  rests 
only  upon  positive  enactment  inconsistent  with 
the  common  law;  and  being  a  creature  of  stat- 
ute it  cannot  be  extended  beyond  the  terms  of 
the  Act. 

''  The  party  seeking  to  avail  himself  of  its 
privileges  must  clearly  show  that  he  is  of  the 
class  protected  by  its  terms.  There  is  no  equi- 
ty in  the  labor  he  has  performed,  or  matenals 
he  has  contributed  to  the  improvement  of  the 
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estate,  that  will  enable  the  courts  to  extend  to  a 
party  the  benefits  conferred  upon  those  leas 
meritorious.  With  these  considerations  they 
have  no  concern.  It  is  a  matter  exclusivelv 
with  the  legislative  will  to  determine  who  shall 
possess  the  right  to  enforce  the  lien. "  Phiilips, 
Mechanics'  Liens,  gg  86,  49. 

"Although  the  subcontractor  and  material 
man  have  been  secured  in  many  of  the  States 
either  a  lien  on  the  property  or  a  right  of  ac- 
tion against  the  owner  to  recover  any  balance 
due  the  contractor  on  his  contract,  yet  these 
privileges  have  been  more  rarely  extended  to 
subcontractors  in  the  second  and  third  degree. 
The  plainest  expression  of  law  must  be  ad- 
ducea  to  entitle  them  to  the  remedy.  Statutes 
which  are  opposed  to  common  right,  and  con- 
fer special  privileges  upon  one  class  of  com- 
munity not  enjoyed  by  others,  should  receive  a 
strict  construction,  and  parties  claiming  their 
benefits  must  bring  themselves  clearly  within 
their  provisions. 

'*  Thus  where  the  law  made  every  building 
subject  to  the  payment  of  debts  contracted  for 
or  by  any  bricklayer,  stonecutter,  mason,  car- 
penter, etc.,  and  provided  that  no  claim  of  any 
subcontractor  shall  be  a  lien,  except  so  far  as 
the  owner  may  be  indebted  to  the  contractor 
at  the  time  of  giving  notice,  these  provisiooa 
were  said  to  be  not  unlimited  in  extending  the 
privilege  of  the  lien  to  any  person  who  fur- 
nishes materials  used  in  the  construction  of  the 
building  to  any  degree,  and  however  remote 
from  the  first  contractor.  To  al  low  the  right  of 
lien  to  a  subcontractor  in  the  third  and  fourth 
degree  or  beyond  would  be  impracticable,  as 
well  as  imposing  hardship  which  would  follow 
in  many  supposable  cases.  If  the  right  to  the 
lien  can  be  extended  indefinitely,  theoi  it  is 
very  obvious  there  would  be  no  saifety  in  con- 
tracting for  the  erection  of  a  building,  and  no 
prudent  man  would  do  it."  Kirby  v.  MeQarry, 
16  Wis.  70. 

**A  law,  therefore,  which  extends  the  lieo  to 
a  subcontractor  does  not  take  in  a  party  who 
stands  to  the  owner  in  the  position  of  a -sub- 
contractor in  the  second  degree."  Sarbsek  v. 
Southwell,  18  Wis.  418. 

The  Mechanics'  Lien  Law  of  Illinois  provided 
"  That  every  subcontractor,  mechanic  orwork- 
ingman  or  other  person,  who  shall,  in  ooBfoim- 
ity  with  the  terms  of  the  contract  between  the 
owner  of  the  land  and  the  original  contractor, 
perform  any  labor  or  furnish  any  materials  in 
building  the  house,  etc.,  shall  have  a  Hen  fcMr 
the  value  of  said  labor,  etc.,  upon  said  house.'* 

In  Bothberger  v.  Dupuv,  64  HI.  454,  the  court, 
construing  this  Act,  said:  "  The  question  pre- 
sented and  urged  is  whether  the  provisions  of 
this  statute  can  be  extended  to  the  subcontractr 
or  of  a  subcontractor.  He  is  not  enumerated 
or  embraced  in  the  terms  of  the  statute,  but  it 
is  urged  that  he  falls  within  the  spirit  of  the 
enactment.  This  class  of  statutes  is  oppoMd 
to  common  right.  They  confer  special  privi- 
leges and  rights  upon  one  class  of  the  oommunity 
not  enjoyed  by  others;  and  courts,  in  oom^m 
ing  such  statutes,  confine  them  to  the  provisioas 
of  the  law,  and  require  that  the  case  shall  be 
brought  clearly  within  their  provisions  before 
relief  will  be  granted.  Such  laws  are  not  ex- 
tended by  liberal  construction  to  embrace  c 
not  in  the  language  of  the  statute. 
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"  We  can  therefore  only  apply  the  statute  to 
sabcontractors,  and  cannot  extend  it  indefinite- 
ly to  successive  subcontractors." 

And  such  is  the  Unguage  of  several  other  de- 
dsionsin  that  same  State.  Ahern  v.  Kwins,  66 
m.  125;  JieiehaU  v.  Ka$tens,  70  111.  156;  Smith 
Bridae  Co.  v.  LouUmile,  2i,  A.  d  St.  L.  B.  Go. 
72111.  506. 

The  word  tubeontractar  has  a  definite  signifi- 
cation in  the  law,  and  means  a  person  who 
contracts  directly  with  the  primary  contractor; 
as  the  word  eontractor  signifies  one  who  con- 
tracts directly  with  the  owner;  and  in  our  oj»n- 
ioD  the  only  person  intended  to  be  described  by 
the  expression  subeontraetor,  in  the  Act,  is  the 
party  who  directly  contracts  with  the  primary 
contractor,  and  thereby  becomes,  to  the  extent 
of  his  subcontract,  the  principal  of  the  branch 
of  the  trade  he  undertakes  to  conduct. 

It  is  insisted  that  these  statutes  should  be 
liberaUy  construed.  This  is  true,  after  the 
court  has  found  that  the  statute  plainly  in- 
cludes the  class  claiming  a  special  privilege  in 
contravention  of  the  common  law.  But  the 
court  cannot  import  into  the  law  a  class  not 
distinctly  included  by  the  statute. 

In  the  opinion  of  the  Supreme  Court  in  Flaa- 
daf  Minifig  Company  v.  CuUins,  104  U.  8. 
176  [26  L.  ed.  704],  referred  to  by  the  plaintiflfs 
as  favoring  such  liberal  construction,  several 
decisions  are  cited  with  approbation  in  which 
courts  had  excluded  certain  claimants  from  the 
benefit  of  Lien  Laws  because  they  were  not 
clearly  mcluded  within  their  terms.  This  is 
quite  consistent  with  giving  a  useful  construc- 
tion to  the  statute  in  favor  of  those  who  are 
found  to  be  distinctly  included. 

The  complainants  refer  to  certain  expres- 
sions used  by  this  court  in  Spalding  v.  Ik>dge, 
11  Cent.  Rep.  715.  decided  March  5,  1888,  as 
sustaining  the  right  of  a  subcontractor  in  the 
second  degree  to  a  lien  under  the  Act  of  1884. 
But  no  such  question  was  before  the  court  in 
that  case,  as  the  claimant  was  a  subcontractor 
under  the  original  contractor;  and  the  lan- 
guage of  the  opinion  bcara  no  such  meaning, 
and  the  court  had  no  purpose  of  deciding  the 
proposition  here  advanced  by  the  complain- 
ants.    The  court  there  said: 

"But  we  think  it  is  not  within  the  contem- 
plation of  the  statute  that  there  should  be  any 
privity  of  contract  between  'tJie  subcontractor 
the  material  man  and  laborer  on  the  one  hand 
and  the  owner  of  the  property  on  the  other. 
Il  is  suflldent  to  give  them  a  status  to  sue  that 
there  has  been  a  contract  by  the  owner  with 
somebody  to  improve  the  property,  and  that 
the  party  daindne^  a  lien  should  either  have 
fomished  materials  under  a  contract  with  the 
principal  contractor,  or  be  a  subcontractor  for 
the  doing  of  some  of  the  work,  or  be  simply  a 
laborer  employed  either  by  the  contractor  or 
sabcoDtractor.  The  purpose  of  the  statute 
evidently  is  to  put  the  contractor,  the  subcon- 
tractor, the  materia]  man  and  the  laborer  upon 
an  equality  with  reference  to  a  lien  upon  the 
property,  each  having  an  equal  right  to  claim 
and  to  enforce  it,  upon  showing  that  he  comes 
within  the  definition  of  the  statute,  either  as 
a  contractor,  subcontractor,  material  man  or 
laborer." 
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The  counsel  for  Monroe  &  Co.  were  asked 
whether  they  had  been  able  to  find  any  re 
ported  case  sustaining  their  contention,  and 
they  frankly  responds  in  the  negative.  After 
the  argument  they  referred  us  to  the  case  of 
Lumhard  v.  SyraeuH  Bailtoay  Company^  64 
Barb.  600,  as  in  point.  But  the  court  was 
there  considering  the  provisions  of  a  statute 
only  applicable  to  the  County  of  Onondaga, 
the  language  of  which  was  broad  enough  to  in- 
clude the  subcontractor  in  the  second  degree; 
and  that  decision  is  not  an  authority  on  the 
construction  of  any  statute  less  broad  than  the 
Act  there  under  consideration. 

There  is  therefore  no  authority,  so  far  as  we 
have  been  able  to  find,  which  could  possibly 
justify  us  in  adding  to  this  statute  a  feature 
that  the  Legislature  has  declined  to  ingraft 
upon  it. 

The  argument  ab  ineonrenienti  cannot  be  in- 
voked by  a  court  to  nullify  the  plain  terms  of  a 
statute.  Where  distinct  words  are  used,  the  only 
duty  of  the  court  is  to  obey  them.  But  where 
the  language  is  doubtful  and  a  necessity  for 
construction  arises,  the  court  may  well  consider 
whether  the  Legislature  could  have  intended  a 
construction  that  would  be  highlv  injurious  to 
the  public,  rather  than  one  beneficial  or  harm- 
less. We  can  easilv  conceive  of  very  injurious 
consequences,  if  the  construction  of  this  Act 
were  carried  to  the  extent  it  must  reach  if  the 
complainants  are  correct  in  their  contention. 
The  contractor  for  houses  may  give  a  subcon- 
tract to  parties  of  whom  the  owner  might  never 
have  heard,  and  who  may  never  have  seen  the 
owner  during  the  progress  of  the  whole  work. 
Yet  such  subcontractor  would  have  a  perfect 
right  to  sublet  his  subcontract;  and  that  sub- 
contractor in  turn  would  have  a  right  to  enter 
into  subsidiary  contracts  to  obtain  some  of  the 
material  from  one  man,  and  some  from  an- 
other, who  in  their  turn  would  have  the  right 
to  sublet  their  subcontracts. 

The  subcontractor  in  the  second  or  successive 
degrees  might  have  obtained  the  clay  or  the 
fuel  to  burn  the  brick,  from  new  subcontract- 
on;  and  the  men  who  subcontracted  to  make 
the  brick  or  to  burn  or  handle  them,  might 
imitate  their  predecessors,  and  join  in  the  in- 
terminable litigation  that  would  result. 

The  mere  costs  of  the  strife  might  prove 
ruinous  to  the  owner  of  the  properly,  who  in 
entire  ignorance  of  these  accruing  claims 
might  find  his  land  overlaid  by  successive 
strata  of  liens,  in  favor  of  persons  whose  names 
he  had  never  heard  before.  Such  a  construc- 
tion would  "add  a  new  terror"  to  the  existing 
risks  of  house  buildine,  which  ought  not  to  be 
increased  in  this  jurisdiction. 

We  cannot  conceive  that  Congress  with  a 
supposed  knowledge  of  the  previous  legislation, 
and  decisions,  could  have  had  the  intention  to 
ingraft  so  hurtful  a  feature  on  our  system;  and 
being  clearly  of  the  opinion  that  such  was  not 
its  intention,  and  that  subcontractora  of  sub- 
contractora,  under  circumstances  like  the  pres- 
ent are  not  entitled  to  hold  a  lien  upon  the 
owner's  property,  we  s/iatl  sign  a  decree  direct- 
ing that  the  bill  be  dismissed. 
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1.  The  nature  of  the  action*  and  not  its 
fomiy  determines  the  question  whether  it  is  '^any 
suit  of  a  civil  nature  at  law  or  in  equity"  within 
the  meaninjr  of  the  Aot  of  Congress  authorizing 
a  removal  from  a  state  to  a  federal  court. 

2.  An   action*  althong^h  civil   in  ft>rm» 

brought  by  a  State  to  collect  a  penalty  for  violat- 
ing the  criminal  laws  of  the  State,  where  no  in- 
dividual right  is  asserted,  and  no  private  injury 
is  to  be  compensated  or  redressed,  is  not  a  '^uit 
of  a  civil  nature,"  which  can  be  removed  to  a 
federal  court. 

(January  28, 1889.) 

ACTION  to  recover  penalties  alleged  to  have 
been  incurred  unaer  the  provisions  of  an 
Iowa  Act  entitled  ''An  Act  to  Regulate  Rail- 
road Corporations/'  etc.  On  motion  to  remand 
to  the  state  court.    Sustained. 

The  case  sufficiently  api)ears  in  the  opinion. 

Messrs.  A«  J.  Baker,  Atty-Qen.,  and  C«  E. 
Nourse,  for  plaintiff  for  the  motion: 

There  is  no  provision  in  the  Judiciary  Acts 
for  the  removal  of  a  suit  to  the  federal  court 
"where  is  drawn  in  question  the  validity  of  a 
statute  "etc. 

See  N.  O.  M.  A  T.  R.  Co.  v.  Miss.  102  U.  8. 
185  (26  L.  ed.  96);  Southern  Pac.  R.  Co.  v.  Gal. 
118  U.  S.  109  (80  L.  ed.  108);  Little  York  Gold 
Washing  db  W.  Co.  v.  Keyes,  96  U.  8.  199  (24  L. 
ed.  656);  Oil)bs  v.  OranddU,  120  U.  8.  105  (80 
L.  ed.  590). 

In  Hambleton  v.  Duham,  22  Fed.  Rep.  465, 10 
Sawy.  489.  it  was  held  that  a  petition  for  re- 
moval is  insufficient  unless  it  states:  (1)  facts 
showing  that  some  particular  disputed  question 
of  construction  of  the  statute  will  arise;  and 
(2)  how  it  will  arise,  so  that  the  court  can 


determine  for  itself  from  the  stated  facts  that 
the  decision  will  turn  upon  a  disputed  ooq- 
struction  of  the  statute,  citing — 

Traflon  v.  Nougues,  4  Sawy.  179;  DoweR  v. 
Oriswold,  5  Sawy.  89;  Little  York  OM  WaA- 
ing  db  W.  Go.  v.  Keyes,  96  U.  8.  199  (24  L  ed. 
656);  HoOand  v.  Ryan,  17  Fed.  Rep.  1.  See 
further  Central  R.  Co.  v.  MiOs,  118  (J.  S.349 
(28  L.  ed.  949). 

In  Carson  v.  Dunham,  121  U.  8.  421  (80  L 
ed.  992),  Waite,  Ch.  J.,  says;  "For  the  purpoee 
of  a  removal  the  Constitution,  or  some  law  or 
treaty  of  the  United  States,  most  be  directly 
involved,"  etc. 

See  Provident  Sav.  L.  Amur.  Society \.  Fori, 
114  U.  S.  685  ^29  L.  ed.  261);  StaU  v.  CMeogo 
M.  dbSt.  P.  R.  Go.  88  Fed.  Rep.  S^S. 

Until  it  is  made  an  issue  by  the  pleading,  as 
it  was  in  New  Orleans  Railroad  Company  v. 
Mississipm,  supra;  Ames  v.  Kansas,  111  U.  S. 
449  (28  L  ed.  482);  Kansas  Pacific  Baiifoad 
Company  ▼.  Atchison  Railroad  Company,  112 
U.  8.  414  (28  L.  ed.  794);  Southern  BadM 
Railway  Company  v.  California,  118  U.  S.  109 
(30  L.  ed.  108),— there  is  no  means  by  which  the 
court  can  determine  whether  such  question  will 
necessarily  arise  in  the  cause. 

Defendant  had  no  right  to  remove  these  causes 
to  the  United  States  Circuit  Court,  for  the  rea- 
son that  said  court  did  not  have  original  jnm- 
diction,  and  the  cause  could  not  have  beoi 
brought  there  originally  by  the  State. 

Act  March  8,  1887,  §  2. 

The  suit  could  not  be  brought  by  the  State  in 
the  United  State  Courts,  for  the  reason  that  as 
brought  it  discloses  no  question  wberein  it 
could  be  said  that  it  was  an  action  or  a  suit 
arising  under  the  Constitution  of  the  United 
States  or  the  laws  thereof. 

See  Yuba  Co.  v.  Pioneer  Gold  Min.  Co.  S3 
Fed.  Rep.  188;  Falesv.  Chicago  M.  dhSt.P. 
R.  Co.  82  Fed.  Rep.  678;  Gamn  v.  Vance,  8S 
Fed.  Rep.  84. 

These  suits  are  not  suits  of  a  civil  nature. 

Actions  may  be,  and  often  are,  ciyH  in  form 


IXOTK.— Suits  not  removable. 

A  suit  will  not  be  removed  unless  the  circuit 
court  has  jurisdiction  of  the  subject  matter  and 
the  power  to  do  substantial  justice  between  the 
parties.  Rogers  v.  Rogers,  1  Paige,  188:  Goodrich 
V.  Himton,  29  La.  Ann.  872;  Watson  v.  Bondurant, 
80  La.  Ann.  1;  Denniston  v.  Potts,  11  Smedes  ft  M.  86. 

If  the  circuit  court  has  no  jurisdiction  over  a 
isingle  count  of  the  declaration  the  case  is  not  re- 
movable.   Qale  V.  Babcock,  4  Wash.  C.  Gt.  844. 

Ancillary  suits  are  not  removable.  Qaflin  v.  Mc- 
Dermott,  12  Fed.  Rep.  876;  Cortes  Ck>.  v.  Tannhauser, 
9  Fed.  Rep.  228;  Providence  Rubber  Co.  v.  Good- 
year, 76  U.  S.  9  Wall.  809  (19  L.  ed.  689);  Crossv.  De 
Valle,  68  U.  S.  1  Wall.  5  (17  L.  ed.  615);  Field  v. 
Schieffelin,  7  Johns.  Ch.  2S2. 

So  the  claim  of  a  garnishee  is  ancillary  and  is  not 
removable.  Weeks  v.  Billings,  65  N.  H.  871;  Pratt 
V.  Albright,  9  Fed.  Rep.  686. 

Matters  auxiliary  to  the  cause  of  action  set  forth 
in  the  orignaJ  libel  or  bill  may  be  included  in  the 
cross  suit  and  no  others;  as  the  cross  suit  is,  in  gen- 
eral, incidental  to  and  dependent  upon  the  original 
suit.  The  Mayflower  v.  The  Dove,  91  U.  8.  8b6  (28 
L.  ed.  886);  Ayres  v.  Carver,  58  U.  8. 17  How.  605  (16 
3  L.  R  A. 


L.  ed.  180):  Shields  v.  Barrow,  68  U.  &  17  How.  IIS 
05  L.  ed.  168). 

The  filing  of  a  cross  bill  is  not  the  oommenoe- 
ment  of  a  new  suit,  but  a  mode  of  defense;  and  the 
relief  sought  is  that  to  which  the  party  beoame  en- 
titled upon  the  filing  of  the  bill  and  relates  back  to 
the  commencement  of  that  suit.  Pierce  v.  CSiioe. 
106  Mass.  260;  Cartwright  v.  Clark.  4  Met.  104;  WUfee 
v.  Buloid,  2  Paige,  16L 

A  cross  bill  is  inseparable  from  the  original  ndu 
both  together  constituting  one  cause.  Bve  v.  U»- 
is,  91  Ind.  470:  Hall  Lumber  Co.  v.  GusUn,  64  Midi. 
624:  Cartwright  v.  Clark,  4  Met.  104;  Kemp  v.  WsA- 
rell,  8  Atk.  812;  Donohoe  v.  Mariposa  Land  k  10b- 
Co.  6  Cent.  L.  J.  487, 6  Sawy.  163:  Galatian  v.  Brwio. 
HopK.  Ch.  69;  Asrres  v.  Carver,  58  U.  8.  17  How. » 
(16  L.  ed.  180);  Slason  v.  Wright.  14  V t.  2ia 

Suits  in  equity,  in  which  the  only  effective  rsttrf 
sought  is  an  injunction  to  stay  prooeediORS  io  to 
action  pending  in  the  state  court  and  prevent  tke 
levying  of  an  execution  issuing  therefrom,  are  occ 
removable  to  the  Circuit  Court  of  the  United  Statas 
on  petition  of  the  plaintiff  in  the  action  at  1b»  b^ 
fore  injunction  issued.  Edwards  Mfg.  0>>  ▼• 
Sprague,  76  Mame,  69. 
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but  criminal  in  their  nature.  The  test  of  the  nat- 
ure of  the  action  is  not  the  form,  but  the  object 
mm^t  to  foe  attained.  If  it  is  for  a  penalty 
which  is  designed  and  intended  as  a  pixnlsh- 
ment  for  a  wrong  which  affects  the  community 
At  hirge,  it  is  criminal  in  its  nature,  no  matter 
what  the  form  may  be. 

See  4  B1.  p.  5;  Rapalie  &  L.  Law  Diet.  p. 
21;  BurrUl,  Law  Diet.  294;  8  Bl.  Com.  2,  116; 
Bouvier,  Law  Diet.  817;  Cro.  Jac.  4157; 
Beals  V.  Thurlow,  68  Maine,  9;  lUirtois  y.  lU, 
Cent.  B,  Co,  83  Fed.  Rep.  726-729;  Pwf^  v. 
Shaw,  18  III  581;  Ibnsminger  v.  People,  47  111. 
•887;  People  v.  HolU,  92  111.  428;  Ames  ▼.  Kan- 
sas, 111  U.  8.  460  (28  L.  ed.  487);  Dow  v.  Nar- 
m,  4  N.  H.  19;  Ward  v.  People,  18  111.  685; 
Boyd  ▼.  U.  8.  116  U.  8. 616  (29  L.  ed.  746);  U, 
S.  V.  MeKee,  4  Dill.  128;  Herriman  v.  Burling- 
ion  a  B.  (t  N.  B,  Co.  57  Iowa.  187;  State 
V.  Manchester  d  L.  B.  Co.  52  N.  H.  528;  State 
V.  Orand  Trunk  B.  Co.  8  Fed.  Rep.  887;  Wis. 
▼.  Pelican  Ins.  Co.  127  U.  S.  265(82  L.  ed.  289). 

Messrs.  Oeater,  Herrick  ft  Allen*  N.  M, 
Hubbard  and  Thoa.  S.  Wrig^ht*  for  de- 
fendant, contra: 

This  is  a  suit  of  a  civil  nature  within  the 
meaning  of  the  Act  of  Congress. 

The  vrordcipil,  as  applied  to  an  action  or 
•suit,  is  always  used  in  contradistinction  to  the 
term  criminal. 

Livingston  y.  Story,  84  U.  S.  9  Pet.  656  (9 
L.  ed.  255);  U.  S.  v.  10,000  Cigars,  1  Woolw. 
124;  Bison  v.  Oribbs,  1  Dill.  184;  U.  8.  v. 
Block  l^U  8  Biss.  214;  Landers  v.  Staten  Island 
B.  Co.  14  Abb.  Pr.  N.  8.  858;  Tomlinsan  v. 
Hammond,  8  Iowa,  40. 

An  action  at  law  to  recover  a  penalty,  also 
<»]led  a  penal  action,  is  a  civil  action. 

Ateheson  v.  EwriU,  Cowp.  891,  892;  Wil- 
^n  V.  Bastall,  4  T.  R  415,  *758;  Atty-Gen.  v. 
Bowman,  2  Bos.  &  P.  582,  note  (a);  U.  8.  v. 
Mann,  1  Gall.  179;  Matthews  y.  Offley,  8  Sumn. 
120;  Jacob  y.  U.  8.  1  Brock.  525;  U.  8.  v.  La 
Vengeance,  3  U.  8.  8  Dall.  801  (1  L.  ed.  610); 
Steams  v.  V.  8.  2  Paine,  811;  U.  8.  v.  10,000 
Cigars,  1  Woolw.  125;  Day  v.  StaU,  7  Gill.  821, 
^6;  StaU  v.  Mace,  5  Md.  849;  Hitchcock  v. 
Munger,  15  N.  H.  108-105;  People  y.  Hoffman, 
3  Mich.  250;  Martin  v.  McNight,  1  Overton 
<Tenn.)  882;  Brophy  v.  Perth  Amboy,  44  N.  J. 
L.  219;  Campbell  v.  Board  of  Pharmacy,  45  N. 
J.  L.  248;  Ives  v.  Jefferson  Co.  18  Wis.  168; 
8taU  V.  Ives,  15  Wis.  445;  State  v.  Hayden,  82 
Wis.  668;  Canfield  v.  MitcfieU,  48  Conn.  171. 

That  the  fact  that  the  proceeding  involves  a 
pfunishmeut  for  an  offense,  is  not  the  test  in 
determining  whether  it  is  ''a  suit  of  a  civil  nat- 
ure," is  shown  by  StaU  v.  lU.  Cent.  B.  Co.  88 
Fed,  Rep.  721. 

In  determining  whether  a  suit  brought  under 
a  state  law  is  "of  a  civil  nature,"  within  the 
meaning  of  the  Act  of  Congress,  the  character 
given  to  it  by  the  state  statute  is  always  im- 
portant, and  if  clear  should  be  controlling. 

WaMngton  Improvement  Co.  v.  Kan.  Pac.  B. 
Co.  5  Dill.  489;  Ames.  v.  Kan.  Ill  U.  8. 460  (28 
Led.  487). 

That  a  suit  to  recover  a  statutory  penalty  is 
"'a  suit  of  a  civil  nature"  is  further  confirmed 
hy  the  fact  that  a  removal  of  a  penal  action 
was  sustained  on  full  argument  in  the  follow- 
ing cases: 

m.  V.  Chicago,  B.  db  q.  B.  Co.  16  Fed.  Rep. 
3L.B.A. 


707;  Malone  v.  Bichmond  &  D.  B.  Co.  85  Fed. 

Rep. ;  SheUon  v.  Chicago,  B.  db  Q.  B.  Co. 

not  erported, 

Mr.  J.  W.  Blythe«  also  for  defendant: 

A  suit  arises  under  the  Constitution  of  the 
United  States  whenever  the  title  or  right  set  up 
by  a  party  may  be  defeated  by  one  construction 
of  law  of  the  United  States  and  sustained  by 
the  opposite  construction;  and  it  is  quite  immar 
terial  whether  the  right  be  relied  upon  as  a 
ground  of  recovery  or  defense. 

Cohens  V.  Va.  19  U.  8.  6  Wheat.  879  (5  L.  ed. 
257);  Osbom  v.  Bank  of  U.  8.  22  U.  8.  9  Wheat. 
892  (6  L.  ed.  204);  Nashville  v.  Cooper,  78  U.  8. 
6  Wall.  247  (18  L.  ed.  861);  N.  0.  M.  db  T.  B. 
Co.  V.  Miss.  102  U.  8.  141  (26  L.  ed.  98);  Ames 
V.  Kan.  Ill  U.  8.  449  (28  L.  ed.  482);  Southern 
Pac.  B.  Co.  V.  Cal.  118  U.  8. 110(80  L.  ed.  108). 

The  federal  question  may  be  made  to  appear 
bjr  the  petition  for  removal  if  it  does  not  other- 
wise appear  in  the  record. 

Little  York  Gold  Washing  db  W.  Co.  v.  Ke^ies, 
96  U.  8.  199  (24  L.  ed.  656);  Carson  v.  Dun- 
ham, 121  U.  8.  426  (80  L.  ed.  998);  N  0.  M.  db 
T.  R.  Co.  V.  Miss.  102  U.  8.  141  (26  L.  ed.  98). 

It  is  not  relevant,  upon  the  motion  to  remand, 
to  inquire  into  the  validity  of  the  defense,  the 
only  question  being  upon  this  motion  as  to 
whether  we  have  brought  the  case  within  the 
jurisdiction  of  this  court  by  raising  for  its  con- 
sideration certain  federal  questions  which,  as 
we  claim,  constitute  defenses  to  the  action. 

Kessinger  v.  Hinkhouse,  27  Fed.  Rep.  888; 
Mahin  v.  Pfeiffer,  27  Fed.  Rep.  898;  lU.  v. 
Chicago,  B.  A  Q.  B.  Co.  16  Fed.  Rep.  707; 
Southern  Pac.  B.  Co.  v.  Cal.  118  U.  8.  112  (80 
L.  ed.  104);  N.  J.  Cent.  B.  Co.  v.  MiUs,  118 
U.  8.  257  (28  L.  ed.  951). 

The  limitation  of  the  right  of  removal  to 
cases  of  which  the  circuit  court  is  given  origi- 
nal jurisdiction  by  the  first  section  of  the  Act 
of  1887  is  intended  to  be  merely  descriptive  of 
the  class  of  cases  which  may  be  removed,  and 
not  to  limit  the  right  of  removal  to  cases  which 
might  originally  have  been  brought  in  the  cir- 
cuit courts. 

Fales  V.  Chicago,  M.  db  St.  P.  B.  Co.  82  Fed. 
Rep.  678;  Loomis  v.  N.  T.  db  C,  Oas  Coal  Co.  88 
Fed.  Rep.  858;  St.  Louis,  V.  db  T.  H.  B.  Co.  v. 
Terre  Haute  db  I.  B.  Go.  88  Fed.  Rep.  885; 
State  v.  111.  Cent.  B.  Co.  88  Fed.  Rep.  721;  WU- 
son  V.  W.  U.  Teleg.  Co.  84  Fed.  Rep.  561;  Sliort 
V.  Chicago,  M.  dt  St.  P.  B.  Co.  88  Fed.  Rep.  114; 
Gavin  v.  Vance,  88  Fed.  Rep.  84;  Swane  v.  Ins. 
Co.  85  Fed.  Rep.  1;  i?.  Co.  v.  Ford,  85  Fed. 
Rep.  170;  Cocley  y.McArthur,  85  Fed.  Rep. 
872;  County  Court  v.  B.  Co.  85  Fed.  Rep.  121; 
Malone  v.  Bichmond  db  D.  B.  Co.  85  Fed.  Rep. 
625;  Tiffany  v.  Wilee  (Mich.)  84  Fed.  Rep. 
280. 

Brewer,  J.,  delivered  the  opinion  of  the 
court: 

This  is  one  of  several  actions  brought  in  the 
state  court  against  the  defendant  and  other 
railroad  companies  to  recover  penalties  alleged 
to  have  been  incurred  under  section  27  ofan 
Act  of  the  Legislature  of  Iowa  entitled  "An 
Act  to  Regulate  Railroad  Corporations,"  etc., 
approved  April  5,  1888. 

The  defendants  filed  answers  and  at  the  same 
time  filed  petitions  for  removal  to  the  Circuit 
Court  of  the  United  States,  on  the  ground  that 
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the  cases  were  cases  arising  under  the  Consti- 
tution of  the  United  States. 

Transcripts  of  the  records  were  filed  in  this 
court  in  apt  time;  and  a  motion  has  been  made 
by  the  plaintiff  to  remand  the  cases  to  the  state 
court. 

In  support  of  this  motion  it  is  contended: 
(1)  that  the  cases  are  not  ''suits  arising  under 
the  Constitution  of  the  United  States"  within 
the  meaning  of  the  Act  of  Congress;  (2)  that 
they  are  not  suits  **of  a  civil  nature;"  (8)  that 
they  are  not  cases  of  which  the  circuit  court  is 
*'given  original  jurisdiction"  by  section  1  of 
the  Act,  and  are  not,  therefore,  removable. 

Noticing  the  second  question,  it  is  provided 
by  section  2  of  the  Removal  Act,  March  8, 
1887,  ''that  any  suit  of  a  civil  nature  at  law  or 
in  equity,"  etc.,  may  be  removed;  and  it  is 
insisted  that  this  is  not  a  suit  of  a  civil  nature. 

By  the  Act  of  April  5,  supra,  certain  acts 
are  declared  to  be  extortion. 

Section  26  declares  that  "Any  such  railroad 
corporation  guilty  of  extortion  .  .  .  shall, 
upon  conviction  thereof,  be  fined  in  any  sum 
not  less  than  $1,000  nor  more  than  $5,000  .  .  . 
such  fine  to  be  imposed  in  a  criminal  prosecu- 
tion by  Indictment,  or  shall  be  subject  to  the 
liability  prescribed  in  the  next  succeeding  sec- 
tion, to  be  recovered  as  therein  provided." 

This  next  succeeding  section  provides  : 

"Section  27.  Any  such  railroad  corporation 
guilty  of  extortion  .  .  .  shall  forfeit  and 
pay  to  the  State  of  Iowa  not  less  than  $1,000 
nor  more  than  $5,000  ...  to  be  recovered  in 
a  civil  action  by  ordinary  proceedings  insti- 
tuted in  the  name  of  the  State  of  Iowa." 

It  will  be  observed  that  section  27  defines  the 
action  as  a  civil  action;  and,  in  fact,  the  one 
before  us  is  in  the  ordinary  form  of  an  action 
of  debt.  But  while  the  form  is  civil,  is  it  of 
a  civil  or  criminal  nature  ?  For  obviously  not 
the  form,  but  the  nature  of  the  action  deter- 
mines the  question. 

The  riyht  to  remove  is  given  by  Act  of  Con- 
gress which  prescribed  both  the  limits  and  the 
conditions,  and  it  cannot  be  that  after  Con- 
gress has  thus  legislated,  the  right  of  removal 
can  be  defeated  by  any  legislation  of  the  State, 
changing  the  mere  form  in  which  litigation 
is  to  be  carried  on.  Otherwise,  the  will  of 
Congress  could  be  defeated  by  any  State. 

Would  it  for  a  moment  be  tolerated  that 
litigation  as  to  the  collection  of  a  note  could  be 
held  in  the  state  and  withheld  from  the  federal 
court  by  any  Act  of  the  State  Legislature  pro- 
viding that  such  collection  should  be  by  indict- 
ment instead  of  the  usual  form  of  a  civil 
action?  Colorado  Midland  R.  Co.  v.  Joneg 
(Colo.)  29  Fed.  Rep.  198. 

The  question  therefore  is,  What  is  the  nature 
of  the  action  provided  for  by  section  27?  The 
distinction  between  matters  of  a  civil  and  those 
of  a  criminal  nature  is  clear  and  of  frequent 
mention  in  the  books. 

Blackstone  says,  Vol.  4,  p.  5:  "The  dis- 
tinction of  public  wrongs  from  private,  of 
crimes  and  misdemeanors  from  civil  injuries, 
seems  principally  to  consist  in  this:  tb^t  pri- 
vate wron^  or  civil  ^injuries  are  an  infringe- 
ment or  pnvation  of  civil  rights  which  belong 
to  individuals;  public  wrongs  or  crimes  and 
misdemeanors  are  a  breach  or  violation  of  pub- 
lic rights  or  duties  due  to  the  whole  commu- 
8  L.  R.  A. 


nity,  considered  as  a  community  in  its  social 
aggregate  capacity." 

RapMEdje  &  Lawrence,  at  page  21  of  their 
Law  Dictionary,  say:  "An  action  is  dyfl 
when  it  lies  to  enforce  a  private  right,  or  re- 
dress a  private  wrong.  It  is  criminal  wtien 
instituted  on  behalf  of  the  sovereign  to  vindi- 
cate the  law  by  the  punishment  of  a  paUic 
offense." 

Burrill,  in  his  Law  Dictionary,  294,  ssjs: 
"A  civil  action  is  an  action  brought  to  reco?er 
some  civil  right,  or  to  obtain  redress  for  some 
wrong  not  being  a  crime  or  misdemeaDor.'^ 
See  8  Bl.  Com.  2, 116. 

He  also  defines  a  civil  right  as  "The  right  of 
a  citizen;  Uic  right  of  an  individual  as  a  citi- 
zen; a  right  due  from  one  citizen  to  another, 
the  privation  of  which  is  a  civil  injur?  for 
which  redress  raav  be  sought  in  a  ciril 
action."    Burrill,  liw  Diet.  296. 

Bouvier  says  a  civil  action  is  "A  penooal 
action  which  is  instituted  to  compel  payment 
or  the  doing  of  something  which  is  purelr 
civil."  "At  common  law:  An  action  which 
has  for  its  object  the  recoveiy  of  private  or 
civil  rights  or  compensation  for  their  iDfnu^ 
tion."    Bouvier,  Law  Diet  317. 

"Penal  statutes  or  laws,"  say  Rapalje  & 
Lawrence,  "are  of  three  kinds:  P^xnapeeum- 
via,  pana  eorporalis,  pama  exilii"  See  abo 
Cro.  Jac.  4167. 

The  same  authorities  define  penal  statutes  to 
be  "Those  which  impose  penalties,  or  puoUi- 
ment  for  offenses  committed."  Rapalje  k 
Lawrence,  Law  Diet.  945. 

And  further,  penalty  is  a  sum  of  money 
payable  as  an  equivalent  or  punishment  for  in. 
mjtiry.    Id. 

Burrill  defines  penalty  as  "A  pnntsbineDt 
imposed  by  statute  as  the  consecjuenoe  of  the 
commission  of  a  certain  specihc  offense;  a 
pecuniary  punishment;  a  sum  of  money 
imposed  by  statute  to  be  paid  as  a  punishmeot 
for  the  commission  of  a  certain  act."  BarrilU 
Law  Diet.  286. 

He  defines  a  penal  action  as  "An  action  opon 
a  penal  statute;  an  action  for  the  recovery  of 
a  penalty  given  by  statute." 

in  distinguishing  between  cases  which  are 
dvil  and  those  which  are  criminal  in  their 
nature,  the  Supreme  Court  of  Maine,  in  Beak 
V.  Thurlow,  68  Maine,  9,  says:  "The  pUuntilf 
does  not  sue  to  compel  payment  of  any  debt 
due  to  himself  or  for  the  redress  of  any  wroog 
done  to  himself,  but  simply  to  enforce  a  pecim* 
iary  penalty  against  a  wrong  doer." 

That  a  suit  may  be  criminal  in  form  and  T«t 
civil  in  its  nature,  or  tiee  versa,  is  fully  ait- 
cussed  by  Mr.  Justice  Harlan  in  Illinois  r.  lOi- 
nois  Central  Railway  Company,  88  FttL  Rep. 
726-729. 

The  action  in  that  case  was  an  infonnatioo 
in  the  nature  of  quo  warranto,  Institated  hy 
the  Attorney-General  of  niinola,  demanding  of 
the  Illinois  Central  Railroad  by  what  warrant 
it  claimed  to  have,  use  and  en^y  the  poweis^ 
liberties,  privileges  and  franchises  exercised  by 
it,  in  and  over  certain  submerged  portions  of 
the  lake  front  in  the  City  of  Chicago,  and  of 
constructing,  operating,  using,  etc,  do^ 
wharves  and  piers,  in  and  upon  said  sabmogea 
lands. 

This  action  was  commenced  in  the  Crimtntl 
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doart  of  Cook  Couoty  and  was  in  fonn  a 
criminal  proceeding. 

In  considering  this  Mr.  Juitiee  Harlan  cites 
approvingly,  and  quotes  from,  Fieople  v.  &uiw, 
18111.  581,  and  from  Enmningery.  People,  ATI 
III  387. 

PeapU  V.  8haw  was  an  information  in  the 
nstore  of  quo  warranto  against  certain  persons 
for  usurping  the  office  of  bridge  commission- 
en;  and  the  question  arose  upon  the  claim  of 
right  to  a  change  of  venue  as  provided  for  in  a 
dvil  case.  Caton,  J.,  speaking  for  the  Su- 
preme Court  of  Dlinois,  uses  this  language,  as 
quoted  by  Mr,  JueHee  Harlan: 

"In  form  this  is  a  criminal  proceeding,  but 
it  is  only  so  in  form.  In  substance  it  is  tor  the 
protection  of  the  private  and  individual  rights 
of  the  relator  andT  others  in  the  precinct  simi- 
Isrly  situated. 

It  is  the  nature  of  the  rights  asserted  and 
maintained  to  which  we  should  look  rather 
than  to  the  form  in  which  the  party  may 
be  obliged  to  proceed  to  assert  those  rights  in 
giving  a  just  interpretation  to  the  statute." 

The  learned  Justice  further  cites  and  quotes 
from  Binsminger  v.  People,  eupra;  Pe^le  v. 
HdU,  92  111.  428,  and  from  Amee  v.  Eaneas, 
111  U.  B.  460  [28  L.  ed.  487],  to  the  effect  that 
the  information  in  gvo  fDarranto  has  long  since 
ceased  to  be  criminal  in  its  nature;  and  con- 
cludes by  saying:  **  The  decision  in  Amee  v. 
KaneoB  was  distinctly  to  the  effect  that  the 
nature  ol  the  right  asserted  and  at  issue  .  .  . 
fumiabed  the  test  whether  a  proceeding  was  of 
a  civil  or  criminal  nature." 

That  a  case  may  partake  something  of  the 
aature  of  both  1b  as  might  be  expected;  and 
naturallj  it  is  not  always  clear  which  element 
predonunates.  Thus,  in  a  civil  action  for 
damages  for  a  tort  punitive  damages  are  some- 
times awarded. 

There  is,  therefore,  present  the  double  ele- 
ment of  a  redress  of  a  private  injury  and  the 
punishment  of  a  public  wrong;  but  inasmuch 
as  the  full  recovery  goes  to  the  injured  party, 
as  he  controls  the  whole  proceeding  and  the 
form  of  the  action  is  civil,  it  may  well  be  infer- 
red that  the  civil  element  predominates  and  the 
action  may  be  considered  one  of  a  civil  nature. 

So  there  are  qui  tarn  actions  brought  to  re- 
cover a  penaltv  in  which  part  of  the  recovery 
goes  to  the  informer.  In  some  of  these  actions 
the  informer  has  suffered  a  private  injury 
which  is  compensated  by  the  recovery,  and 
sometimes  his  interest  is  only  that  of  an  in- 
former. And  there  are  actions  in  ^ich  the 
recovery  is,  by  direction  of  the  Legislature, 
increased  above  the  actual  compensation,  and 
the  increase  is  by  way  of  penalty. 

Obviottsly  in  all  these  there  are  elements  of 
a  civil  as  well  as  a  criminal  nature. 

The  case  of  Berriman  v.  Burlington  Bail- 
road  Company,  57  Iowa.  187,  is  a  good  illus- 
tratioD.  In  that  case  tne  plaintiff  had  been 
overcharged  and  brought  his  action  against 
the  company  under  the  statute  for  five  times 
the  overcharge. 

The  court  neld  that  this  was  a  penal  action 
•and  barred  by  the  Statute  of  Limitations  ap- 
plicable thereto.  Commenting  on  the  statute 
it  uses  this  languaj^: 

''This  to  our  mmds  shows  very  clearly  that 
the  essential  object  of  the  provision  was  not  to 


afford  the  aggrieved  individual  an  adequate 
remedy,  but  to  protect  the  public  b^  deterring 
railroads  from  committing  a  misdemeanor 
which  a  violation  of  the  Act  was  declared  to 
be.  The  provision  then  is  essentially  criminal, 
rather  than  remedial.  This  is  sufficient  to  en- 
able us  to  determine  to  what  the  Statute  of 
Limitations  applies." 

And  it  also  contrasts  this  case  with  an  earlier 
case  under  a  different  statute  and  a  different 
penalty,  in  which  the  judgment  of  the  court 
had  been  that  the  action  was  of  a  civil  and 
remedial,  rather  than  a  criminal,  nature. 

Another  case  which  well  illustrates  this  is  the 
recent  case  of  Boyd  v.  United  States,  116  U. 
S.  616  [29  L.  ed.  746].  In  this  an  information 
had  been  tiled  by  the  District  Attorney  for  the 
seizure  of  certain  property  under  the  Revenue 
Law.  The  statute  provided  for  punishment 
bjr  fiue  and  imprisonment,  and  also  for  the  for- 
feiture of  the  goods.  The  latter  was  all  that 
was  sought  in  this  action,  which  in  form  was 
confessedly  civil.  Advantage  was  sought  to 
be  taken  of  a  section  of  the  federal  statutes 
compelling  the  defendant  in  effect  to  furnish 
testimonv.  The  court  held  that  that  proceed- 
ing could  not  be  sustained  on  the  ground  that 
the  action  was  one  of  a  criminal  nature,  and 
that  under  the  Fifth  Amendment  no  person  in 
a  criminal  case  could  be  compelled  to  be  a  wit- 
ness against  himself.  Speaking  for  the  court 
Mr.   Justice  Bradley  used  this  language: 

"We  are  clearly  of  the  opinion  that  pro- 
ceedings instituted  for  the  purpose  of  declar- 
ing a  forfeiture  of  a  man's  property  by  reason 
of  offenses  committJBd  by  him,  though  they 
may  be  civil  in  form,  are  in  their  nature  crim- 
inal. In  this  very  case  the  ground  of  for- 
feiture as  declared  in  the  12tb  section  of  the 
Act  of  1874,  on  which  the  information  is 
based,  consists  of  certain  acts  of  fraud  com- 
mitted against  the  public  revenue  in  relation  to 
importea  merchandise,  which  are  made  crimi- 
nal by  the  statute.  And  it  is  declared  that  the 
offender  shall  be  fined  not  exceeding  $5,000 
nor  less  than  $50,  or  be  imprisoned  not  exceed- 
ing two  years,  or  both;  and  in  addition  to  such 
fine  such  merchandise  shall  be  forfeited. 
These  are  the  penalties  affixed  to  the  criminal 
acts;  the  forfeiture  sought  by  this  suit  being 
one  of  them. 

"If  an  indictment  had  been  presented 
against  the  claimants,  upon  conviction,  a  for- 
feiture of  the  goods  would  have  been  included 
in  the  -judgment.  If  the  government  prose- 
cutor elects  to  waive  an  indictment  and  to  file 
a  civil  information  against  the  claimants  (that 
is,  civil  in  form),  can  he,  hj  this  device,  take 
from  the  proceeding  its  criminal  aspect  and 
deprive  the  claimants  of  their  immunities 
as  citizens,  and  extort  from  them  the  produc- 
tion of  their  private  papers,  or,  as  an  alterna- 
tive, a  confession  of  guilt?  This  cannot  be. 
An  information,  though  technically  a  civil 
proceeding,  is  in  substance  and  effect  a  crimi- 
nal one.  As  showing  the  close  relation  be- 
tween a  civil  and  a  criminal  proceeding  on 
the  same  statute  in  such  cases,  we  may  refer 
to  the  recent  case  of  CoWey  v.  United  States, 
116  U.  S.  436  [29  L.  ed.  684],  in  which  we  de- 
cided that  an  acquittal  on  a  criminal  informa- 
tion was  a  good  plea  in  bar  to  a  civil  informa- 
tion for  the  forfeiture  of  goods  arising  upon 
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the  same  acts.  As,  therefore,  suits  for  penal- 
ties and  forfeitures  incurred  by  the  commission 
of  offenses  against  law  are  of  this  quasi  crim- 
inal nature,  we  think  they  are  within  the 
reason  of  criminal  proceedings  for  all  the  pur- 
poses of  the  Fourth  Amendment  to  the  Con- 
stitution, and  of  that  portion  of  the  Fifth 
Amendment  which  declares  that  no  person 
shall  be  compelled  in  any  criminal  case  to  be 
a  witness  against  himself." 

And  in  a  separate  opinion  Miller,  J,^  says: 

"  I  am  of  opinion  that  this  is  a  criminal  case 
within  the  meaninj?  of  .  .  .  the  Fifth 
Amendment  to  the  Constitution  of  the  United 
States." 

These  cases  and 'considerations  disclose  the 
difference  between  matters  of  a  civil  and  of 
a  criminal  nature,  and  also  affirm  the  proposi- 
tion that  not  the  form,  but  the  nature,  of  the 
action  determines  the  question  of  removal, 
f^om  them  we  pass  to  mquire,  What  is  the 
nature  of  the  action?  The  party  plaintiff  is 
the  State;  it  controls  the  litigation;  it  receives 
all  the  proceeds. 

The  action  proceeds  from  no  contractual 
obli^ration  of  the  State;  it  is  not  to  enforce  any 
rights  of  it  as  an  individual;  it  is  purely  gov- 
ernmental in  its  nature;  its  aim  is  to  punish  for 
a  violation  of  the  criminal  laws  of  the  State. 
The  Act  defines  extortion  and  declares  it  to  be 
a  misdemeanor.  Both  sections  26  and  27 
provide  simply  for  punishment.  The  form  of 
the  action  prescribed  in  the  two  sections  is 
different,  but  the  purpose  of  each  is  the  same 
— to  compel  obedience  to  the  laws  of  the  State 
by  punishment  for  a  violation  thereof.  There 
is  no  individual  right  to  be  asserted,  no  private 
injury  to  be  compensated  or  redressed;  the 
proceeding  under  each  section  is  by  the  State 
m  its  governmental  capacity  to  compel  obedi- 
ence to  its  laws.  The  language  in  each  section 
is  "the  party  guilty  "—language  apt  for  crim- 
inal purposes  and  not  for  civil. 

The  State,  under  section  27,  sues  not  to 
recover  for  goods  sold,  for  work  done  on  ac- 
count of  contract  broken,  or  any  private  obli- 
gation of  the  defendant  to  the  State,  but  simply 
and  solely  to  impose  punishment  for  violation 
of  law.  Can  there  be  a  doubt,  under  the  dis- 
tinctions heretofore  adverted  to,  that  this  is 
an  action  of  a  criminal  rather  than  of  a  civil 
nature? 

If  it  be  said  that  many  courts  have  held  and 
that  the  Statutes  of  Iowa  provide  that  a  civil 
action  may  be  brought  to  recover  a  penalty  or 
forfeiture,  it  must  fdso  be  observed  that  there- 
by only  the  form  of  the  action  is  determined, 
but  not  its  purpose  or  natiu^. 

I  shall  not  attempt  to  notice  the  multitude  of 
authorities  which  are  cited,  simply  observing 
that  many  of  them  consider  only  the  question 
of  the  form  of  the  action  and  not  its  nature, 
while  those  that  do  discuss  the  nature  of  the 
action  must  be  considered  as  overruled  by  the 
later  enunciations  of  the  supreme  court. 

If  Congress  had  intended  that  the  mere  form 
of  the  action  determined  the  right  of  removal, 
apt  language  would  have  been  ''actions  civil 
in  form,"  or  perhaps  the  more  general  expres- 
sion **  civil  actions;"  but  when  tne  language  is 
"of  a  civil  nature,"  it  discloses  an  intent  as 
affirmed  by  the  cases  of  Ames  v.  Kansas,  111  U. 
8.  460  [28  L.  ed.  487],  and  lUinois  v.  Illinois 
8L.RA. 


Centred  Railroad  Company,  88  Fed.  Rep.  736, 
that  the  court  should  always  look  beyoiid  the 
matter  of  form  to  the  purpose,  object,  ostoie 
of  the  action. 

Nor  is  it  strange  that  this  language  was- 
selected.  While  it  may  be  within  the  power 
of  Congress  to  transfer  to  the  federal  couil 
all  actions  to  enforce  the  penal  laws  of  the 
State  in  which  questions  of  a  federal  natoze 
may  arise,  yet  a  due  regard  for  the  dignity 
of  the  State  and  a  proper  harmony  between 
the  State  and  Federal  Governments  doabtk» 
prompted  Congrpss  to  leave  to  the  state  oooits^ 
the  primary  decision  of  all  such  actions,  pr^ 
ferrine  that  if  a  party  thought  any  such  rigbts- 
,  were  denied  in  the  state  courts  he  should  seek 
relief  through  the  appellate  jurisdiction  of  the 
Supreme  Court  of  the  United  States. 

That  such  is  a  fitting  mode  of  procedure  may 
be  conceded,  and  that  such  was  the  intent  of 
Confess  is  indicated  by  the  language  that  is^ 
used. 

It  is  said  that  in  the  cases  of  MugUr  v.  Koh- 
sas  and  Kansas  v.  Ziebold,  123  U.  S.  628  [81  L 
ed.  205],  the  supreme  court  impliedljr  recog- 
nized the  right  to  remove  a  bill  m  equity  t\A 
to  enjoin  the  operation  of  a  brewery,  which, 
though  in  form  civU  in  its  nature,  was  clearlj 
an  action  to  enforce  the  penal  laws  of  tbe 
State. 

In  reply  to  this  it  mav  be  said  that  in  SdrniH 
V.  Cobb,  119  U.  S.  286  [80  L.  ed.  821],  an  oider 
remanding  a  similar  case  was  affirmed  in  the 
supreme  court  by  a  divided  vote;  that  thecase^ 
of  MvgUr  and  Ziebold  were  considered  and  de- 
cided together;  that  the  Mugler  Com  was  an 
appeal  from  the  Supreme  Court  of  EansM, 
and  tbat  in  the  Ziebold  Case  counsel  preferred 
to  discuss  and  have  determined  the  absolute 
rights  of  the  parties  rather  than  any  queatioD 
of  form  or  removal,  so  that  the  qiiemon  of 
removal  seems  not  to  have  been  considered  by 
the  court. 

And  now  it  becomes  necessary  to  notice  the 
last  utterance  of  the  supreme  court  in  the  case 
of  Wiseonein  v.  Pelican  Insurance  Oompanf, 
127  U.  S.  265  [82  L.  ed.  289].  That  case  waa 
this: 

The  State  of  Wisconsin  hroueht  an  action  in 
one  of  her  own  courts,  a^;ainst  the  defendant,  to 
recover  a  penalty  prescribed  h^  the  statutes  for 
a  transaction  of  insurance  business  in  the  State 
without  a  license.  The  action  was  a  dril 
action  in  form,  to  wit:  an  action  of  debt  The 
statutes  provided  tbat  one  half  of  the  penalty 
should  go  to  the  State  and  one  halt  to  the 
insurance  department,  to  cover  expenses,  etc. 
Judgment  was  recovered  in  that  action  for  the 
amount  of  the  penaltv.  The  defendant  was  a 
citizen  of  the  State  of  Louisiana.  ThereniKW 
the  State  of  Wisconsin  brought  an  original 
action  in  the  Supreme  Court  of  the  United 
States  against  the  defendant,  a  citizen  of  an- 
other State,  on  that  judgment.  It  will  he  seen 
that  that  action  is  somewhat  removed  from  this^ 
in  that,  not  being  an  original  action  to  recover 
a  penalty,  it  was  to  recover  on  a  judgment  in  a 
civil  action  for  a  penalty. 

By  the  Constitution  of  the  United  States  the- 
supreme  court  has  original  jurisdiction  of  con- 
troversies between  a  State  and  a  citizen  of  an- 
other State.  Yet,  notwithstanding  this  general 
jurisdiction  of  the  supreme  court,  it  held  that 
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it  bad  DO  jurisdiction  of  this  action.  Several 
lines  of  argument  were  followed  by  tbe  court 
in  reaching  its  conclusion.  It  held  that  that 
grant  of  jurisdiction  was  of  judicial  power, 
and  was  not  intended  to  confer  upon  the  courts 
of  tbe  United  States  jurisdiction  of  a  suit  or 
prosecution  by  tbe  one  State  of  such  a  nature 
that  it  could  not,  on  the  settled  principles  of 
public  and  international  law,  be  entertained  by 
tbe  judiciary  of  the  other  State  at  all;  that  the 
enforcement  of  the  criminal  laws  of  a  State 
was  by  such  principles  lihiited  exclusively  to 
tbe  courts  of  the  State  whose  laws  were  charged 
to  have  been  violated,  and  that  the  form  of  the 
action  prescribed  was  immaterial — courts  ever 
looking  to  the  substance,  nature  and  purpose 
of  the  action;  and  that  in  the  case  at  bar, 
although  the  form  of  the  action  was  civil,  be- 
ing an  action  of  debt  to  recover  on  a  judgment 
in  an  action  of  debt  for  a  penalty,  it  was  in 
aabstance  of  a  criminal  nature  and  an  effort 
upon  the  part  of  the  State  to  enforce  its  crim- 
inal laws.  The  language  of  the  court  is  as 
follows: 

"  The  Statute  of  Wisconsin,  under  which  the 
State  recovered  in  one  of  her  own  courts  the  judg- 
ment now  and  here  sued  on,  was  in  the  strictest 
sense  a  penal  statute,  imposing  a  penalty  upon 
any  insurance  company  of  another  State  doing 
business  in  the  State  of  Wisconsin  without 
having  deposited  with  the  proper  officer  of  the 
State  a  full  statement  of  its  property  and  busi- 
ness during  the  previous  year.  Wis.  Rev.  Stat. 
1990.  The  cause  of  action  was  not  any  private 
injury,  but  solely  the  offense  committed  against 
the  State  by  violating  her  law.  The  prosecu- 
tion was  in  the  name  of  the  State,  and  the 
whole  penalty  when  recovered  would  accrue 
to  the  State  and  be  paid,  one  half  into  her 
treasury  and  the  other  half  to  her  insurance 
commissioner,  who  pays  all  expenses  of  pros- 
ecuting for  and  collecting  such  forfeitures. 
Wis.  Stat.  1885,  chap.  895.  The  real  nature  of 
the  case  is  not  affected  b^  the  forms  provided 
by  the  law  of  the  State  for  the  punishment  of 


the  offense.  It  is  immaterial  whether,  by  the 
law  of  Wisconsin,  the  prosecution  must  be  by 
indictment  or  by  action,  or  whether,  under 
that  law,  a  judgment  there  obtained  for  the 
penalty  might  be  enforced  by  execution  by 
9cire  faciai,  or  by  a  new  suit.  In  whatever 
form  the  State  pursues  her  right  to  punish  the 
offense  against  her  sovereignty,  every  step  of 
the  proceeding  tends  to  one  end,  the  compel- 
ling the  offender  to  pay  a  pecuniary  fine  by 
way  of  punishment  for  the  offense." 

Though  this  case  is  not  precisely  in  point, 
yet  the  thought  underlying  it,  the  principle 
which  controlled  the  decision,  is  applicable 
here;  and  it  must  be  adjudged  that  in  the  opin- 
ion of  the  Supreme  Court  of  the  United  States, 
the  ultimate  authority  on  questions  of  this  kind, 
an  action  to  enforce  a  penalty,  whatever  may 
be  its  form,  is  one  of  a  criminal  nature.  As 
such,  within  the  Removal  Act,  it  is  not  a 
removable  case. 

My  conclusion,  therefore,  is  that  this  action 
is  not  one  that  can  be  removed  to  the  federal 
courts;  and  the  motion  to  remand  must  be 
sustained. 

I  have  given  this  subject  long  and  patient 
examination  in  view  of  the  vast  interest  and 
the  importance  of  ihe  question,  and,  against 
mj  first  impressions,  I  have  been  forced  to  the 
conclusion  I  have  thus  announced.  I  appre- 
ciate fully  what  counsel  urge  of  the  difficulties 
which,  as  they  say,  such  a  construction  will 
place  in  the  way  of  their  reliance  upon  the  pro> 
tection  of  the  Federal  Constitution;  but  not- 
withstanding these  difficulties,  back  of  all  the 
statutes  and  all  the  litigation  in  the  State  stands 
that  high  tribunal,  the  Federal  Supreme  Court, 
which  will  ultimately  determine  and  fully  pro- 
tect all  rights  guaranteed  to  the  defendant  by 
the  Federal  Constitution. 

T?ie  motion  to  remand  toill  be  sustained.  The 
same  order  will  be  entered  in  all  the  cases  of  a 
similar  nature  now  pending  in  this  court. 

Judffe  Shiraa  concurs  in  the  foregoing  opin- 
ion.   Judge  Love  gives  no  opinion. 
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Mary  Jane  HUSSET,  Admrx.,  etc.,  Bespt, 

John  J.  COGER,  Appt, 

ai2N.  Y.6U.) 

1.  Inrespeet  to  such  work  mm  properlsr 

t»o1oiig^  to  a  MW  VHUl  to  do,  a  supermtend- 


ent  is,  while  performing  it,  digohargrinff  the  duty 
of  a  servant,  for  whose  negUffenoe  and  careless- 
ness the  master  is  not  responsible  to  coservants. 

2.  Whore  the  miperintei&deiit  of  repairs 
to  a  Bhip  directed  assistants  to  be  sent  up  from 
the  bold  Xoopeo  a  hatchway  on  the  main  deck, 
and  when  two  men  arrived  for  that  purpose,  and 
with  another  employ^  approached  the  hatchway. 


NOTB.— JWoio  servcmts:  who  are. 

All  servants  employed  in  a  common  service  are 
feUow  servants,  whatever  may  be  their  grade  or 
rank.  Authorities  dted.  Rogers  v.  Ludlow  Mfg. 
Ga  SKesw  Bng.  Bep.l»4, 144  Haas.  106. 

The  Boope  of  the  duties  of  an  employ^  Is  to  be  de- 
fined by  what  he  was  employed  to  do  and  what 
be  actually  did,  rather  than  by  the  verbal  designa- 
tion of  bis  position.  Rummell  v.  Dilworth,  1  Cent. 
Bep.906,UlPa.84S. 

To  oonstitate  fellow  servants,  it  is  sufficient  if 
tbe  employes  are  In  the  service  of  the  same  mas- 
ter, engaged  In  the  same  common  work,  andper- 
formf ngr  services  for  tbe  same  general  purpose. 
8  L.  R.  A. 


Lewis  V.  Self ert,  0  Cent.  Sep.  76S,  116  Pa.  (SM,  20  W. 
N.  C.  146. 

The  servants  of  the  same  master,  to  be  coem- 
ploy^s,  so  as  to  exempt  the  master  from  liability  on 
account  of  injuries  sustained  by  one  resulting  from 
the  negligence  of  the  other,  shall  be  directly  co-op- 
erating with  each  other  in  a  particular  business,  in 
the  same  line  of  employment;  or  their  usual  duties 
shall  bring  them  habitually  together,  so  that  they 
may  exercise  a  mutual  influence  upon  each  other 
promotive  of  proper  caution.  Chicago  &  N.  W.  R. 
Co.  V.  Snyder.  5  West  Rep.  166, 117  111.  876;  Chicago 
ft  A.  R.  Co.  V.  Hoyt.  0  West.  Rep.  786, 12S IIL  860. 

FeUow  servants  need  not  be  engaged  In  the  same 
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called  out  to  one  of  the  men  by  name,  sayinir 
*Take  off  that  hatch,**  and  the  man  addressed, 
suppofiUifir  one  of  the  others  had  hold  of  the  other 
end,  took  hold  of  the  hatch  and  pulled  the  oppo- 
site end  from  its  resting  place  before  anyone  else 
got  hold  of  it,  and  the  hatch  fell  through  the 
opening,  injuring  another  workman  under  It,  in 
the  hold^  the  master  was  not  liable  for  the  injuries 
received  in  consequence,  whether  the  customary 
eaution  was  or  was  not  given  to  those  at  work 
below.  The  superintendent,  whether  he  under- 
took to  perform  the  work  of  removing  hatches, 
or  ordered  it  to  be  done  by  others,  was,  in  either 
case,  engaged  in  performing  the  duty  of  a  work- 
man. 

(March  6. 1889.) 

APPEAL  by  defendant,  from  a  judgment  of 
the  General  Term  of  the  Supreme  Court, 
First  Department,  affirming  a  judgment  of  the 
Circuit  in  favor  of  plaintiff  in  an  action  to  re- 
cover damages  for  personal  injuries  alleged  to 
have  resulted  from  defendant's  negligence. 
Iief)eraed, 

The  facts  sufficiently  appear  in  the  opinion. 

Mr.  Charles  W.  Dftytoa,  for  appellant: 

Upon  the  undisputed  facts,  it  is  difficult  to 
conceive  bow  defendant  can  be  held  liable  for 
the  unfortunate  inluries  to  plaintiff's  intestate 
under  the  law  laid  down  in — 

Pantzar  v.  Tilly  Foster  Iron  Min.  Co.  99  N. 
Y.  368,  and  Corc(yran  v.  ffolbrook,  59  N.  Y.  517. 

Gray's  acts  were  done  in  the  range  of  the 


common  employment,  for  which  defeadant  is 
not  liable. 

MeCoaker  v.  Long  Island  B.  Co,  84  K.  T. 
77;  /Amghlin  v.  State,  7  Cent.  Rep.  70, 106  N. 
Y.  159;  Neubauer  v.  N.  F.  L.  E.dW.R.  (k, 
8  Cent.  Rep.  66,  101  N.  Y.  607;  Origmn  v. 
BabUtt,  81  N.  Y.  516. 

Mr,  Frank  £.  Blackwell,  forve^xHuleiit: 

The  defendant  is  liable  for  Gray's  negligeooe. 

Pantzar  v.  TiUy  Foster  Iron  Min.  Co.  99  N. 
Y.  878;  Qyrcoran  v.  Holbrook,  59  N.  Y.  517. 

The  omission  of  Gray  to  provide  enongfa 
men  to  remove  the  batch  was  an  omission  of 
the  defendant,  for  which  he  is  responsible. 

Flike  V.  Boston  d:  A.  R  Co.  SS  l!l.  Y.  549; 
Booth  V.  Boston  d  A.  R.  Co.  78  N.  Y.  88; 
Reiner  v.  Heuwlman,  8  N.  Y.  Week.  IWg.  17; 
Slater  v.  Jetnett,  85  N.  Y.  72;  Sheehan  v.  iV. 
T.  C.  d  H.  B.  R.  Co.  91  N.  Y.  888. 

The  omission  of  Gray  to  give  waraing,  or 
cause  it  to  be  given,  was  an  omission  of  the  de- 
fendant, for  which  he  is  responsible. 

Skeehan  v.  N.  N.  C.  &  U.  R.  B.  Go.  and 
Corcoran  v.  HoOrrook.  supra;  Dana  v.  N.  7. 
C.  4bH,  R.  R.  Co.  9d  N.  Y.  689. 

Rug^r,  Ch.  J.,  deliYered  the  opinion  of 
the  court: 

This  action  was  instituted  by  a  servant  of  the 
defendant  to  recover  damages  for  an  injmy  ^^ 
ceived  in  the  course  of  his  employment.    After 


particular  work.  It  is  su  ffioient  if  they  are  engaged 
in  the  same  common  work,  although  some  may  be 
inferior  in  grade  and  subject  to  the  control  of  su- 
periors, N.  Y.  L.  B.  &  W.  R.  CJo.  V.  Bell,  8  Ctent. 
Rep.  579,  m  Pa.  400. 

The  foreman  of  a  gang  of  laborers  employed  by 
a  contractor  Is  a  fellow  servant  of  one  of  the 
gang.     Anderson  v.  Winston,  81  Fed.  Rep.  688. 

A  laborer  in  a  grain  elevator,  directed  by  the 
foreman  to  assist  in  fastening  a  vessel  to  the  pier 
of  the  elevator,  and  the  captain  of  such  tug,  also  in 
the  employ  of  the  defendant,  and  by  reason  of 
whose  neglect  in  not  properly  bracing  the  yards  of 
the  vessel,  in  consequence  of  which  they  struck 
the  building,  and  knocked  off  some  slating  which 
fell  and  struck  the  plaintiff,— held,  fellow  servants. 
Baltimore  Elevator  Co.  v.  Neal,  3  Cent.  Rep.  866,  66 
Md.  438. 

Master  notliahUfor  negliaence  offeHow  servant. 

A  master  is  not  srenerally  liable  for  the  negli- 
gence of  a  fellow  servant  in  the  course  of  a  com- 
mon emplosrment.  This  rule  applies  to  a  volunteer. 
Barstow  v.  Old  Colony  B.  Co.  8  New  Bng.  Rep.  746, 
143  Mass.  686.  See  Stringham  v.  Stewart,  1  L.  R.  A. 
488,  111  N.  Y.  188. 

It  is  only  when  the  master  or  superior  places  the 
entire  charge  of  his  business,  or  a  distinct  branch 
of  it,  in  the  hands  of  an  agent  or  subordinate,  and 
exercises  no  discretion  or  oversight  of  his  own, 
that  the  master  is  liable  for  the  negligence  of  such 
agent  or  subordinate.'  N.  Y.  L.  E.  &  W.  R.  Co.  v. 
Bell,  3  Cent.  Rep.  580, 112  Pa.  400. 
''Where  anemploy6  receives  injury  through  the 
negligence  of  a  fellow  servant  engaged  in  the  same 
general  employment,  the  master  is  not  liable. 
Capper  v.  Louisville,  E.  &  St.  L.  R.  Co.  1  West.  Rep. 
287, 108  Ind.  306. 

This  rule  applies  to  a  volunteer.  Barstow  v.  Old 
Colony  R.  Co.  3  New  Eng.  Rep.  740, 143  Mass.  636. 
See  Stringham  v.  Stewart,  1  L.  R.'  A.  484,  note  111 
N.  Y.  188;  Muhlman  v.  Union  Pac  R.  Co.  2  L.  R.  A. 
192. 

A  master  is  not  responsible  for  injury  to  an  em- 
iJ  L.  R.  A. 


ploy6  through  negligence  of  a  mining  boss,  a  fe^ 
low  servant.  Reese  v.  Biddle,  2  Cent.  Sep.  fVi,  IB 
Pa.  72. 

So  a  dty  is  notliable  because  of  the  negUgeiMvaf 
an  overseer  employed  by  it,  his  relaUon  to  the  ia- 
Jured  person  being  that  of  a  fellow  terrant..  Ooa- 
loy  V.  Portland,  1  New  Bng.  Rep.  7V7,  78  Maine,  217. 

A  gang  boss  in  shops  for  repairing  and  manufact- 
uring purposes,  in  charge  of  a  master  mechanic 
is  a  fellow  servant  with  those  under  his  chaise;  and 
for  an  injury  received  by  one -of  the  latter  by  befny 
struck  by  a  pipe  which  had  been  constructed  by 
plaintiff  and  others  in  a  negligent  manner,  cannot 
recover  against  the  owner  of  such  shops.  N.  T.  L. 
E.  &  W.  R.  Co.  V.  Bell,  sttpra. 

For  an  injury  sustained  by  claimant  f  romitfae  neg- 
ligence of  the  captain  of  the  state  boat,  who,  at  the 
time,  was  engaged  with  several  employes,  includ- 
ing claimant,  in  digging  clay  from  a  bank  and 
loading  it  on  to  the  boat,  which  negligence  con- 
sisted in  setting  the  claimant  to  work  under  the 
bank  after  the  captain  had  loosened  the  overiiing- 
ing  earth,  so  that  it  fell  upon  and  injured  the 
plaintiff,  the  State  is  not  liable,  because  the  cup- 
tain  was  in  this  matter  a  ooservant  with  the  plaint- 
iff.   Loughlin  v.  State,  7  Cent  Rep.  70, 106  N.  Y.  191. 

The  foreman  of  a  gang  of  men,  to  whom  a  steve- 
dore delegates  the  entire  management  of  the  work 
of  unloading  a  vessel,  with  full  discretion  to  con- 
trol and  supervise  it,  is  not  a  fellow  servant  with 
his  subordinate  employ^;  and  if,  in  the  perform- 
ance of  the  work,  death  or  injury  results  to  such 
an  employ^  through  the  negligence  of  the  foreman, 
the  stevedore  is  hable,  although  he  exercised  due 
care  in  the  selectiontof  the  foreman.  Brown  t. 
Sennett,68Cal.  286. 

A  master  is  not  liable  for  criminal  acts  or  wHtfa] 
trespass  of  the  servant.  Jackson  v.  St.  Louis,  L  M. 
&  S.  R.  Co.  8  West  Rep.  238, 87  Mo.  422. 
.  A  master  sued  for  the  trespass  of  his  servant  Is 
not  liable  for  exemplary  damages,  however  evU 
the  motive  of  the  servant,  if  he  Is  himself  withmit 
malice.  Lombard  v.  Batchelder,  2  New  Bug.  Bep. 
769, 68  Vt  668. 
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« verdict  the  servant  died  and  tbe  action  was 
revived  by  his  administratrix,  who  was  substi- 
tuted as  plaintiff  to  defend  an  appeal. 

While  there  was  much  controversy  on  tbe 
trial  as  to  some  of  the  collateral  facts  of  the 
case,  there  was  none  as  to  the  controlling  cir- 
<nimstances  which,  in  our  judgment,  deter- 
mine the  nonliabUity  of  the  defendant.  We 
^OB  of  the  opinion  that  there  was  no  evidence 
upon  which  a  charge  of  negligence  can  justly 
be  imputed  to  the  defendant.  The  claim  of 
liability  is  based  upon  the  alleged  negligence 
of  the  clef endant  in  the  performance  of  some 
dnty  which  he,  as  master,  owed  to  those  in  his 
employ  and  which  resulted  in  the  accident  from 
which  the  servant  received  his  injury. 

The  defendant  was  a  carpenter  and  contractor 
engaged  in  the  business  of  altering  and  repairing 
the  interior  of  vessels  lying  in  the  Port  of  New 
York  for  whomsoever  might  need  his  services. 
He  bad  entered  into  contract  with  the  owners  to 
make  repairs  upon  The  Wyoming,  an  ocean 
-steamer  employed,  among  other  thmss,  in  the 
transportation  of  fresh  meat,  and  needing  alter- 
■ations  in  the  hold  to  accommodate  the  traffic  in 
which  she  was  engaged.  The  defendant  had 
employed  for  tbe  performance  of  the  work  a 
superintendent  who  had  general  charge  of  the 
lob  and  authority  to  engage  all  workmen  under 
aim,  necessary  to  perform  the  contract.  The 
plaintiff's  intestate  was  a  sbipjoiner  and  was 
one  of  the  men  so  employed. 

The  defendant  exercised  no  personal  super- 
vision over  the  work,  but  devolved  its  whole 
management  and  control  upon  the  superintend- 
•ent,  who  was  authorized  to  employ  and  dis- 
charge workmen;  to  regulate  and  direct  the 
manner  of  their  work;  to  provide  the  means 
and  appliances  necessary  to  its  prosecution, 
and  determine  the  time  and  place  of  its  per- 
formance. 

The  superintendent  was  employed  bv  the 
master  as  his  servant;  but  was  delegated  with 
the  discharge  of  all  those  duties  which,  in  the 
conduct  of  such  work,  rested  upon  the  master 
to  perform  in  respect  to  the  persons  employed 
thereon.  So  far  as  this  action  is  concerned,  he 
may  therefore  be  regarded  as  standing  in  the 
place  of  master  to  the  persons  employed  in 
the  work.  Corcoran  v.  Holbraok,  59  S.  Y.  520; 
ParUzar  v.  TiUy  Faster  Iron  Min.  Co.  99  N.  Y. 
873, 

It  is  not,  however,  every  act  of  a  superin- 
tendent for  which  a  master  is  Uable;  for  not- 
withstanding his  general  supervisory  power  he 
is  still  a  servant  and,  in  respect  to  such  work 
as  properly  belongs  to  a  servant  to  do,  is,  while 
performing  it,  discharging  the  duty  of  a  servant 
for  whose  negligence  and  carelessness  the  mas- 
ter is  not  responsible  to  coservants.  Crispin 
V.  Bablntt,  81  N.  Y.  516. 

It  was  said  in  the  Crispin  Case  that  "  The 
liability  of  the  master  does  not  depend  upon 
the  grade  or  rank  of  the  employ 6  whose  neg- 
ligence causes  the  injury.  A  superintendent 
Of  a  factory,  although  having  power  to  employ 
men,  or  represent  the  master  in  other  respects, 
is,  in  the  management  of  the  machinery,  a  fel- 
low servant  of  the  other  operatives  .  .  .  The 
liability  of  the  master  is  thus  made  to  depend 
upon  the  character  of  the  act  in  the  perform- 
.ance  of  which  the  injury  arises,  without  regard 


to  the  rank  of  the  employ^  performing  it.  If 
it  is  one  pertaining  to  the  duty  the  master  owes 
to  his  servants,  he  is  responsible  to  them  for  the 
manner  of  its  performance.  Tbe  converse  of 
the  proposition  necessarily  follows.  If  the  act 
is  one  which  pertains  only  to  the  duty  of  an 
operative,  the  employe  performing  it  is  a  mere 
servant;  and  the  master,  although  liable  to 
strangers,  is  not  liable  to  a  fellow  servant  for 
its  improper  performance." 

In  that  case  while  the  plaintiff  was  engaged 
in  lifting  the  fly-wbeel  of  an  engine  off  its  cen- 
ter, the  superintendent  careles^y  let  the  steam 
on  and  started  the  wheel,  throwing  the  plaint- 
iff on  to  the  gearing  wheels,  and  thus  occa- 
sioned the  injuries  complained  of. 

There  is  no  question  in  this  case  but  that  the 
superintendent  employed  was  a  fit  and  compe- 
tent person  to  have  charge  of  tbe  work  to  be 
done,  or  but  that  he  was  a  skillful  and  experi- 
enced workman;  and  the  sole  question  in  the 
case  is  whether  the  special  work  in  which  be 
was  engaged  at  the  time  of  the  accident  be- 
longed to  the  class  which  pertained  to  the  duty 
of  a  master  to  perform  or  not. 

In  considering  this  question,  it  1b  not  neces- 
sary to  limit  or  restrict  the  rules  defining  the 
general  duties  and  obligations  of  masters,  en- 
gaged in  mechanical  employments,  to  their 
servants;  for,  under  the  broadest  definition  laid 
down  in  the  authorities,  we  think  the  respond- 
ent fails  to  bring  this  case  within  the  rule  im- 
posing liability  upon  masters. 

The  case  of  PanUar  v.  TiUy  Foster  Iron  Min- 
ing Company ,  supra,  is  referred  to  by  the  re- 
spondent as  sustaining  the  recovery,  and  the 
question  may  therefore  be  tested  by  the  rule 
there  laid  down  without  doing  injustice  to  tbe 
plaintiff.  It  was  there  said  that  '*  The  master 
owes  the  dutj  to  his  servant  of  f umisbing  ade- 
quate and  smtable  tools  and  implements  K>r  bis 
use,  a  safe  and  proper  place  in  which  to  pro- 
mote his  work,  and,  when  they  are  needed,  tbe 
employment  of  skillful  and  competent  work- 
men to  direct  his  labor  and  assist  in  the  per- 
formance of  his  duties." 

In  that  case  the  servant  had  been  assigned  to 
labor  under  an  overhanging  ledge  in  a  mine, 
which  had  become  disintegrated  and  cracked, 
to  the  knowledge  of  the  master,  and  threatened 
to  fall  upon  and  injure  those  working  beneath 
it.  We  held  that  the  master  was  charged  with 
the  duty  of  exercising  care  and  prudence  in  the 
protection  of  his  servants  from  tbe  known  and 
inherent  dangers  of  the  situation,  and,  having 
failed  to  perform  that  duty,  was  liable  to  his 
servants  for  an  injury  arising  from  an  omission 
to  do  so. 

The  proof  in  this  case  does  not  show  that  the 
master  omitted  the  performance  of  any  such 
duty.  He  had  provided  a  skilled  and  compe- 
tent man  to  superintend  and  direct  the  work; 
a  sufficient  force,  with  all  necessary  and  proper 
means  and  appliances,  to  perform  it,  and  a  safe 
place,  free  from  any  inherent  dangers,  in  which 
to  carry  it  on.  ]Se  was  not  chargeable  with 
the  consequences  of  a  place  for  work  made 
dangerous  only  by  the  carelessness  and  neglect 
of  fellow  servants,  or  for  the  negligent  manner 
in  which  they  used  the  tools  or  materials  fur- 
nished to  them  for  their  work. 

The  plaintiff*s  intestate  at  the  time  of  the 
86 
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acddent  was  engaged  in  the  hold  of  the 
vessel,  repairing  a  bulkhead  situated  near  the 
hatchway.  Three  decks  extended  above  him, 
having  corresponding  openings,  constituting 
hatchways,  and  were  ordinarily  covered  by 
hatches;  but,  when  uncovered,  presented  an 
open  space  some  twelve  or  fifteen  feet  square, 
reaching  from  the  hold,  where  the  plaintiff's 
intestate  was  employed,  through  all  of  the 
decks  to  the  spar  deck,  some  twenty -five  feet 
above  him.  This  vessel  was  constructed  in 
tbe  usual  and  ordinary  mode  of  such  steamers, 
and  there  was  nothing  about  the  arrangement 
of  the  hatchways,  their  appliances,  or  the 
various  decks  of  the  vessel,  which  presented 
any  danger,  if  used  in  their  usual  and  cus- 
tomary manner,  to  those  employed  about  them. 

Upon  the  occasion  in  question  the  superin- 
tendent stood  on  the  spar  deck,  near  the  hatch- 
wav,  and  had  occasion  to  cause  a  water  tank 
to  be  let  down  from  the  main  deck  to  the  hold. 
In  order  to  do  this  it  was  necessary  to  uncover 
the  hatchway  on  the  main  deck.  He  directed 
the  foreman  of  the  men  in  the  hold  to  send  up 
assistants  to  do  this  work,  and  two  men,  viz., 
Holbrook  and  Torrev,  were  sent  on  this  serv- 
ice. The  men  usuailv  worked  in  pairs,  and 
Torrey  was  Uolbrook's  assistant. 

These  hatches  were  quite  heav^,  and  the 
work  of  removing  them  was  considered  dan- 
^rous,  and  two  men  were  invariably  emploved 
m  its  performance.  The  hatches  consisted  of 
thick  plank  about  six  feet  long  and  two  and  a 
half  broad,  and  having  holes  cut  in  the  cor- 
ners at  the  respective  ends,  diagonally  oppo- 
site, to  enable  the  men  handling  them  to  secure 
a  firm  hold.  When  Holbrook  and  Torrey 
arrived  at  the  hatchway  they  advanced  on 
opposite  sides  towards  it,  and  Rouse,  another 
employ^,  had  also  approached  it  on  the  side 
opposite  Holbrook  in  a  position  to  assist  him, 
when  the  superintendent  called  out  to  Hol- 
brook and  said :  "Holbrook,  take  off  that 
hatch."  Holbrook  thereupon  seized  one  end 
of  the  hatch,  and,  supposing  either  Rouse  or 
Torrey  bad  hold  of  the  other  end,  lifted  it  up 
and  pulled  the  opposite  end  from  its  resting 
place. 

Torrey  and  Rouse,  each  waiting  for  the 
other,  did  not  in  fact  get  hold  of  the  natch,  or, 
if  they  did,  they  let  go,  and  It  went  through 
the  hatchway,  twisting  itself  by  its  wei^t 
out  of  Holbrookes  hands,  and,  after  striking 
the  steerage  deck,  bounded  off  and  fell  into 
the  hold,  striking  the  plaintiff's  intestate  on 
the  leg,  breaking  it  in  several  places.  It  ap- 
peared that  the  decedent  left  the  place  where 
he  was  at  work,  and  comparatively  safe,  and 
had  advanced  under  the  hatchwav  to  obtain 
some  nails,  to  use  in  his  work,  from  a  keg 
placed  there  by  some  one,  but  by  whom  does 
not  appear.  While  thus  engaged  he  was 
struck  by  the  hatch. 

There  is  no  reasonable  nound  for  claiming 
that  Gray,  by  calling  upon  Holbrook  to  remove 
the  hatches,  intended  that  he  should  do  so 
alone,  or  to  exclude  others,  whom  he  had 
called  there  expressly  to  assist  in  the  work, 
from  co-operating  with  him.  Holbrook  and 
Torrey  both  understood  that  they  were  both 
8  L,  R.  A. 


required  to  remove  the  hatches,  and  wooU 
have  co-operated  but  for  the  fortuitous  pres- 
ence of  Rouse  in  the  place  where  he  stooa. 

It  was  a  usual  and  customaiy  practice  for 
men  engaged  in  the  work  of  removing  hatches 
on  shipboard  to  give  notice  to  persons  below, 
by  calling  out  to  them  to  stand  from  under,  or 
similar  words,  importing  a  caution  to  sadi 
persons.  This  custom  was  known  to  all  of 
the  persons  engaged  in  removing  the  hatcbes 
and,  as  testified  to  by  several  witnesses,  in 
various  parts  of  the  vessel,  was  complied  wiili 
on  this  occasion.  Other  witnesses,  however, 
amon^  whom  was  plaintiff's  intestate,  testified 
that  they  did  not  hear  the  caution. 

Assuming  that  this  evidence  presented  a 
question  of  fact  for  the  jury,  and  that  H 
might  properly  find  that  no  signal  was  given, 
yet  the  duty  oi  giving  the  caution  necessariij 
belonged  to  those  engaged  in  executing  the 
work,  and  not  to  the  master.  It  pertained 
purely  to  the  mode  of  execution,  and  rested 
upon  those  who  were  engaged  in  its  per- 
formance and  were  well  informed  of  the  cus- 
tomary usage  in  resnect  thereto.  It  was  no 
part  of  the  duty  oi  the  master  to  remove 
hatches  or  direct  the  particular  mode  of  do- 
ing so,  any  more  than  to  direct  workmen  in 
the  use  of  the  tools  with  which  they  performed 
their  work.  There  were  customaiy  and  estab- 
lished modes  of  performing  such  services,  and 
each  employ6  was  expected  to  do  bis  work 
in  the  manner  and  style  to  which  be  w» 
accustomed,  without  special  directions  in  re- 
spect thereto. 

It  was  entirely  immaterial  whether  tbe 
superintendent  undertook  to  perform  the  work 
of  removing  hatches  or  ordered  it  to  be  done 
by  others;  he  was  in  either  caae  engaged  io 
performing  the  duty  of  a  workman.  The 
mast«r  had  furnished  abundant  help  to  do  tbe 
work  and  had  done  all  that  was  required  of 
him;  and  it  was  the  fault  of  the  servants  that 
a  sufficient  number  did  not  co-operate  to  per- 
form it  safely,  or  do  it  in  the  manner  pre- 
scribed by  custom. 

It  would  be  extending  the  liability  of  a 
master  beyond  any  estabushed  rule  to  requite 
him  to  oversee  and  supervise  tlie  execatioo  and 
detail  of  aU  mechanical  work  carried  on  under 
his  employment,  and  there  is  no  rule  of  law 
which  authorizes  it. 

The  risks  arising  to  employ^  from  tbe  neg- 
ligence and  carelessness  of  fellow  workmen 
are  incident  to  the  service  in  all  mechaniod 
employments,  and  must  be  borne  by  tbe  serv- 
ant; and  even  with  this  limitation  the  Udd  of 
the  master's  liability  is  sufllciently  bttMd  to 
impose  upon  him  most  onerous  obligationa  ia 
tbe  conduct  of  industrial  enterprises.  He  is 
not  the  insurer  of  the  lives  and  safety  of 
those  in  his  employ,  and,  after  be  baa 'per- 
formed the  duties  which  the  law  enjoins  upca 
him,  is  exempt  from  liability  for  injuries  ans- 
ing  from  accidents  occurring  in  tbe  ordinaiy 
and  usual  mode  of  prosecuting  work. 

7^  judgments  of  (he  OourU  belaw^^uUk 
reversed  and  a  new  trial  ordered,  «ri<A  eiuts  (# 
abide  the  event. 

All  concur. 


Cox  V.  Pearce. 
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James  8.  COX  et  ai.,  Bespts., 

V. 

Edgar  O.  PEARCE  et  al,  AppU, 
(112  N.  Y.  687.) 

1.  The  Ikilare  of  an  assent  to  oommiiiil- 
catetohls  principal  Information  acquired 
by  him  in  the  ooune  and  within  the  aoope  of  his 
agency,  ia  a  breach  of  duty  to  his  principal;  but 
as  notioe  to  the  principal  it  has  the  same  effect  as 
to  third  persons  as  thouflrh  his  duty  had  been 
faithfully  performed. 

2LIf  a  person  ffives  notice  of  his  wlth- 
drai^ftl  from  anrm,  to  an  agent  with  authority 
to  receive  orders  for  an  article,  when  the  latter 
seeks  from  him,  as  a  supposed  partner,  an  order 
from  the  firm  for  such  article,  it  is  of  no  conse- 
quence so  far  as  the  effect  of  the  notioe  is  con- 
cerned, that  on  a  subsequent  sale  to  a  new  firm 
of  the  same  name,  the  agent  had  forgotten  the 
notice. 

3.  Notice  to  a  party,  actual  or  construct- 
ive* in  a  particular  transaction*  of  a 
Csct  which  exempts  another  from  liability  in 
that  transaction,  is  notice  in  all  subsequent  trans- 
actions of  the  same  character  between  the  same 
parties. 

4.  Notioe  to  a  special  representative  for 
procuring  orders  for  coal  from  a  firm  who  acts 
exclusively  in  the  interest  of  certain  dealers,  and 
who  has  previously  procured  orders  from  the 
Ann,  on  soMoittng  another  order,  that  one  of  the 
former  members  of  the  firm  had  withdrawn,  con- 
stitutes notice  to  the  dealers  whom  he  repre- 
sents. 

(March  ft.  1889.) 

APPEAL  by  the  executors  of  defendant, 
Hoeea  O.  Pearce,  deceased,  from  a  judg- 
ment  of  the  General  Term  of  the  Supreme 
Court,  Second  Department,  granting  plaintiffs' 
moUon  for  judgment  on  a  verdict  directed  in 
their  favor  by  the  Kings  Circuit  subject  to 
the  opinion  of  the  General  Term,  in  an  action 
to  recover  the  price  of  certain  coal.    Reversed. 

Previously  to  November  1, 1878,  Hosea  O. 
Pearce  was  a  member  of  the  firm  of  Pearce  <& 
Hall.  On  that  day  such  firm  was  dissolved 
by  the  withdrawal  therefrom  of  said  Pearce. 
Daring  the  years  1877  and  1878,  prior  to  such 
withdrawal  of  Pearce,  the  firm  of  Cox  & 
Bojce  sold  coal  on  credit  to  the  firm  of  Pearce 
&  Hall,  through  one  George  Marriott,  a  coal 
broken  Subsequently  to  rearce's  retirement 
from  the  firm  he  informed  Marriott,  when  the 
latter  approached  him  for  an  order  for  coal, 
that  he  had  withdrawn  from  the  firm.  Mar- 
riott did  not  communicate  this  information  to 
C!oz  &  Boyce.  After  that  sales  continued 
from  time  to  time  up  to  May  or  June,  1884. 
when  coal  was  sold  to  recover  the  value  of 
which  this  suit  was  brought  against  the  firm 
of  Pearce  &  Hall  and  Hosea  O.  Pearce  was 
made  a  party  defendant. 

Other  material  facts  appear  in  the  opinion. 

Mr.  Albert  G.  MeDonaJd«  for  appel- 
famU: 

The  actual  notice  of  his  retirement,  eiven  in 
1878  by  Hosea  O.  Pearce  to  George  Marriott, 
the  customaiy  representative  of  Cox  &  Boyce, 
at  the  Tiny  time  that  Marriott  was  endeavor- 
ing to  effect  another  sale  of  coal  for  Cox  & 
3L.R.  A. 


Boyce,  and  in  immediate  relation  to  bis  duties 
to  them  in  the  premises,  was  notice  to  Cox  & 
Bovce,  and  his  knowledge  then  obtained  was 
in  legal  effect  the  knowl^ge  of  plaintiff  Cox. 
This  result  is  not  affected  by  the  consideration 
whether  Marriott  then  fulfilled  his  duty  and 
communicated  the  fact  to  his  principal,  Cox, 
or  neglected  his  duty  by  failing  to  so  commu- 
nicate it. 

See  Bank  of  V,  S.  v.  Davie,  2  Hill,  451; 
Story,  Agency,  8th  ed.  §  140;  EwelVs  Evans, 
Agency,  *164;  Edwards,  Brokers  &  Factors, 
S88;  HierY.  OdeU,  18  Hun,  814;  Sutton  v. 
DiUaye,  8  Barb.  529;  Page  v.  Brant,  18  Dl. 
87;  IngaUs  v.  Morgan,  10  N.  Y.  184. 

Messrs,  Leavi'tt  ft  Keith*  for  respondents: 

An  outgoing  partner  of  a  firm  must  take  his 
name  out  with  him,  for  if  he  leaves  it  behind 
him  he  is  to  be  considered  as  still  holding  him- 
self out  as  a  partner,  whatever  may  be  bis  real 
relation. 

Vernon  Y,  Manhattan  Co.  22  Wend.  188;  see 
Senator  Verplauck's  opinion  at  p.  198,  ap- 
proved by  this  court,  in  Citp  Bank  v.  Me- 
Chesney,  20  N.  Y.  248;  Story,  Partn.  g  160. 

Marriott's  knowledge  gained  in  a  prior 
transaction  cannot  be  imputed  to  the  principal, 
unless  it  is  shown  to  have  been  present  in  the 
agent's  mind  at  the  time  of  the  transaction  in 
question. 

The  DistiUed  Spirits,  78  U.  S.  11  Wall.  856 
(20  L.  ed.  167);  Chouteau  v.  Allen,  70  Mo.  841; 
Yerger  v.  Btm,  56  Iowa,  81;  Ldninon  8av. 
Bank  V.  HoUenbeek,  29  Minn.  822;  Fairfield 
Sav,  Bank  v.  Chase,  72  Maine,  226,  89  Am. 
Rep.  819  and  notes,  822-881. 

Marriott  8  knowledge  cannot  be  imputed  to 
Cox  &  Boyce. 

Fairfield  Sav.  Bank  v.  Chase,  72  Maine,  226; 
notes  to  ^.  a  89  Am.  Rep.  822-881. 

If  an  outgoing  partner  relies  on  notice  to  an 
agent  he  must  show  that  the  agent  was  an 
a^nt  for  such  a  purpose,  that  it  was  fairly 
within  the  scope  of  his  agency. 

Wade,  Notice,  §  602;  Abb.  Trial  Ev.  224. 
See  also  Weisser  v.  Dettison,  10  N.  Y.  77; 
Steuoart  v.  Sonndfom,  49  Ala.  178. 

A  broker  is  not  an  agent  except  in  a  most 
limited  way. 

Dos  Passes,  Stock  Brokers,  chap.  1;  Touro 
V.  Casein,  1  Nott  &  McC.  178;  Coddington  v. 
Ooddard,  16  Grav.  436. 

Can  it  be  possible  that  such  a  person  is  an 
a^nt  for  the  purpose  of  receiving  notices  of 
dissolution?  In  answer  we  invoke  the  prin- 
ciples of  the  following  cases: 

Fulton  Bank  v.  N.  T.  db  S.  Canal  Co.  4 
Paige.  127;  Powles  v.  Page,  8  C.  B.  16;  Atlan- 
He  State  Bank  v.  Savery,  82  N.  Y.  291;  Boach 
V.  Karr,  18  Kan.  529;  Davis  I.  W.  Wagon 
Wheel  Co.  v.  Davis  W.  Wagon  Co.  20  Fed. 
Rep.  699;  Brown  v.  Bankers  db  B.  Teleg.  Co.  80 
Md.  89;  Barnes  v.  Trenton  Oas  Light  Co.  27 
N.  J.  Eq.  38;  De  Kayy.  ffaekensack  Water  Co. 
88  N.  J.  Eq.  158;  Fmrl  v.  French,  72  Mo.  250; 
Templeman  v.  Hamilton,  87  La.  Ann.  754;  16 
Am.  Law  Reg.  K.  S.  1. 

Andrews,  J.,  delivered  the  opinion  of  the 
court: 

The  notice  given  in  1878,  by  Hosea  O.  Pearce 
to  Marriott,  en  the  occasion  of  the  application 
of  Marriott  to  him  for  an  order  from  Pearce  & 


5S4 


New  Yot^k  Court  of  Apfbalb. 


Mab.. 


Hall,  for  another  cargo  of  coal,  that  he  bad  re- 
tired from  that  firm,  was,  we  think,  notice  to 
Cox  &  Boyce.  It  is  conceded  that  Hosea  O. 
Pearce  withdrew  from  the  firm  of  Pearce  & 
Hall  November  1,  1878,  and  that  the  business 
was  continued  thereafter,  under  the  same  firm 
name,  by  one  of  the  partners  in  the  original 
firm,  and  two  new  members  associated  with 
him. 

The  only  serious  question  upon  the  effect  of 
the  notice  given  to  Marriott,  arises  upon  the 
point  whether  he  was,  in  law,  the  agent  of  Cox 
&  Boyce,  and  received  the  notice  in  that 
capacity,  so  that  knowledge  of  the  dissolution 
communicated 'to  him  by  the  retiring  partner 
of  the  firm  of  Pearce  &  Hall  was  imputable 
to  Cox  &  Boyce. 

If  the  knowledge  of  Marriott  was  acquired 
in  the  course  of  his  agency,  and  while  en- 
gaged in  a  transaction  for  Cox  &  Bovce,  which 
made  the  disclosure  to  him  suitable,  and  the 
receiving  of  such  notice  was  within  the  scope 
of  his  agency,  it  was  in  law  notice  to  his  prin- 
cipals, although  never  communicated  to  tbem. 

The  failure  of  Marriott  to  communicate  the 
information  constituted,  on  the  assumption 
stated,  a  breach  of  duty  to  bis  principals;  but 
as  to  Pearce,  the  notice  had  the  same  effect  as 
though  the  duty  had  been  faithfully  per- 
formed. Ingalls  v.  Morgan,  10  N.  Y.  178; 
Story,  Agency,  g  140,  and  cases  cited. 

So,  also,  on  the  assumption  that  Marriott 
was  the  agent  of  Cox  &  Boyce,  to  receive  the 
notice,  it  is  of  no  consequence  that  in  1884, 
when  the  sale  was  made  which  is  the  subject 
of  this  action,  he  had  forgotten  it,  and  it  was 
not  present  in  bis  mind  or  recollection. 

If  in  1878  Cox  &  Boyce  had  actual  or  con- 
structive notice  that  Hosea  O.  Pearce  bad  with- 
drawn from  the  firm,  it  operated,  once  for  all, 
as  a  revocation,from  that  time,  of  any  authority 
to  deal  with  the  new  firm  on  the  credit  of  his 
name;  and  he  could  only  be  bound  by  new 
transactions  on  proof  of  a  fresh  authority. 

The  do'ctrine  that  notice  to  an  agent  before 
his  employment  as  agent,  or  notice  not  acquired 
in  the  verv  transaction  which  is  the  subject  of 
investigation,  does  not  bind  the  principal  as  a 
constructive  notice,  except  under  certain  lim- 
itations, is  a  generally  accepted  principle  in  the 
law  of  agency.  The  Distilled  Spirits,  78  U. 
8.  11  Wall.  356  [20  L.  ed.  167];  Fairfield  Sav. 
Bank  v.  C/iase,  72  Maine,  226. 

But  if  the  principal  already  had  notice, 
actual  or  constructive,  of  a  fact  material  to 
die  new  transaction,  the  new  dealing  must  be 
judged,  and  the  rights  of  the  parties  must  be 
determined,  on  the  assumption  that  the  fact  of 
which  he  had  prior  notice,  actual  or  construct- 
ive, was  then  known  to  him. 

In  other  words,  notice  to  a  party,  actual  or 
constructive,  in  a  particular  transaction,  of  a 
fact  which  exempts  a  defendant  from  liability 
in  that  transaction,  is  notice  in  all  subsequent 
transactions  of  Uie  same  character  between  the 
same  parties. 

The  case  in  the  aspect  we  are  now  consider- 
ing, comes  to  the  question  whether  Marriott, 
when  he  was  notifi^  by  Pearce,  in  1878,  that 
he  bad  withdrawn  from  the  firm,  was  the  agent 
of  Cox  &  Boyce,  in  such  a  sense  that  notice  to 
him  was  notice  to  his  principals.  Cox  &I 
8  L.  R.  A. 


Boyce  were  coal  dealers,  and  Marriott  was  i 
coal  broker.  But  while  he  was  not  a  salesman 
for,  nor  an  employ^  of  Cox  &  Boyce  in  the 
usual  sense,  he  nevertheless  was  their  specul 
representative  in  procuring  orders  fromr  Pearce 
&  Hall  for  coal.    The  orders  were  frequent 

All  the  sales  made  by  Cox  &  Boyce  to  Peaice 
&  Hall  were  made  through  Mamott,  and  the 
purchasers,  in  living  the  orders,  understood 
that  they  related  to  coal  of  Cox  &  Boyce.  C«x 
&  Boyce  paid  Marriott  his  commissions,  and 
they  emploved  him  to  carry  the  coal  sold  from 
their  whari  to  the  factory  of  Pearce  &  Hall, 
and  paid  him  for  his  service*  The  bills  were 
sent  by  mail.  But,  in  most  instances,  Marriott 
received  the  checks  of  Pearce  <&  Hall,  and  re- 
ceipted the  bills  in  the  name  of  Cox  &  Boyoe, 
'*per  George  Marriott."  It  is  stated  in  the 
case  that  he  received  the  checks  and  receipted 
the  bills  without  previous  authority.  But  be 
delivered  the  checks  to  Cox  &  Boyce,  who  n- 
ceived  them  without  objection. 

Marriott  was  accustomed  to  call  at  the  fac- 
tory of  Pearce  &  Hall  from  time  to  time  to 
solicit  orders  upon  Cox  &  Boyce. 

Soon  after  November  1,  1878,  he  called  for 
that  purpose,  and  then  saw  Hosea  O.  Pearce. 
and  stated  to  him  "  that  he  wanted  to  know  if 
Pearce  &  Hall  were  ready  for  another  cargo  of 
coal."  Pearce  replied  "that  he  had  retired  from 
the  concern,  and  should  do  no  more  buying," 
and  referred  him  to  his  son,  one  of  the  new 
partners. 

Marriott,  on  the  same  visit,  saw  the  son,  and 
pursuant  to  a  conversation  then  had  with  him. 
Cox  &  Boyce  subsequently  delivered  a  (xr^o 
of  coal.  The  sale  for  wnich  this  action  was 
brought  was  made  in  1884,  six  years  after, 
through  Marriott. 

We  are  of  opinion  that  the  relation  of  Mar- 
riott to  Cox  &  Boyce  was  such  as  to  cbar^ 
that  firm  with  the  notice  given  to  Marriott  m 
1878,  by  Hosea  O.  Pearce,  of  his  withdrawal 
from  the  firm  of  Pearce  &  Hall. 

The  notice  was  material  to  the  very  nmtia- 
tion  in  which  Marriott  was  then  engage^  and 
it  was  his  duty  to  inform  Cox  &  Boyce  of  the 
information  he  received,  because  it  was  a 
material  fact  bearing  upon  the  question  wbetlier 
they  should  fiU  the  order  then  made. 

Marriott,  in  his  dealings  with  Pearce  &  Hall, 
was  not  acting  simply  as  a  broker  in  the  gen- 
eral sepse.  In  receiving  orders  from  Pearoedb 
Hall,  he  was  acting  exclusively  in  the  interest 
of  Cox  &  Boyce,  and  it  waa  so  understood  by 
the  vendor  and  purchaser.  Cox  &  Boyoe  per- 
mitted him  to  exercise  powers,  limited,  it  is 
true,  but  such  as  are  usually  exercised  by 
agents. 

The  occasion  called  for  the  notification  given 
by  Pearce  to  Marriott.  The  application  for 
another  order  was  made  to  the  former,  accord- 
ing to  the  course  of  business  prior  to  that  tune, 
and  good  faith  required  Pearce  to  make  the 
disclosure;  and  we  think  he  had  a  right  to 
assume  that  it  was  within  the  scope  of  Mar- 
riott's agency,  to  receive  it  in  behalf  of  bis 
principals. 

These  views  lead  to  a  reversal  of  the  arir. 
Jvdgment  retersed  and  judqment  ahnluU  or- 
deredfor  the  drfendants,  toitn  costs. 

All  concur. 
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TEXAS  SUPREME  COURT. 


TRINITY  &  SABINE  R  CO.,  Appt., 

A.  F.  MEADOWS. 
f-...Tex ) 

1.  A  rmllroad  tiompikny  which  has  e»re- 
fkilly  ajid  glflllftilly  constructed  its 
road*  under  lawful  authority,  is  not  liable  for  an 
injury  to  a  water  mill  by  the  olotrffin^  of  its  wheel 
and  a  partial  flUin^  of  its  reservoir  and  a  stream 
of  water  by  sand  which  was  loosened  by  the  cod- 
struction  of  the  road  and  washed  into  the  stream 
and  pond  by  heavy  rains. 

2.  The  constitiitioiial  provisloii  that  "No 
person's  property  can  be  taken*  dam- 
aged or  destroyed  for,  or  applied  to,  a  publio  use 
without  adequate  compensation,**  does  not  grlve 
an  action  against  those  oonstructln«r  public  works, 
for  acts  which,  if  done  by  persons  In  pursuit  of  a 
private  enterprise,  would  not  have  been  action- 
able. 

(February  18, 1889.) 

APPEAL  by  defeodant,  from  a  judgment  of 
the  District  Court  of  Tyler  County  in 
favor  of  plaintiff  in  an  action  to  recover  dam- 
ages alleged  to  have  resulted  to  plaintiff's  prop- 
erty because  of  the  construction  of  defendant's 
railroad.    Reversed. 

The  facts  are  sufficiently  stated  in  the  opin- 
ion. 

Mesars.  Sam.  T.  Robb  and  J.  P.  Stewen- 
son,  for  appellant: 

If  appellant's  roadbed  was  improperly  con- 
structed, but  subsequently  to  the  construction 
thereof  some  new  cause  has  intervened,  of  it- 
self sufficient  to  stand  as  the  cause  of  the  mis- 
fortune, the  former  must  be  considered  as  too 
remote;  and  the  original  wrongful  or  negligent 
act  will  not  be  regarded  as  the  proximate  cause, 
when  any  new  agency  not  within  the  reason- 
able contemplation  of  the  wrong  doer  has  in- 
tervened to  bring  about  the  injury. 

La.  Mut,  Ins.  Co.  v.  Tijceed,  74  U.  S.  7  Wall. 
52  (19  L.  ed.  67);  Brandon  v.  Gulf  City  C.  P. 
A  Mfg.  Co.  61  Tex.  121;  H<yusU>n  &  Q.  N.  R. 
Co.  ▼.  Parker,  50  Tex.  847. 

A  railway  company  is  not  liable  at  common 
law  for  consequential  damages  sustained  by  a 
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neighboring  land  owner  from  the  manner  in 
which  its  road  has  been  constructed,  if  the 
company  has  built  it  in  a  skillful  manner,  and 
within  die  exercise  of  the  power  granted  to  the 
company.  It  is  entitled  to  do  the  things  with- 
in its  location  necessary  and  useful  for  the 
coDstruction,  maintenance  and  working  of  its 
road,  and  is  not  responsible,  except  under  stat- 
ute, for  dama^  suffered  in  the  reasonable  ex- 
ercise of  this  right. 

5  Wait,  Act.  &  Def.  p.  802;  Pierce,  Railroads, 
197.  263-264;  Moyer  v.  N.   T.   Cent.  &  //. 

I  R.  Co.  88  N.  Y.  851,  8  Am.  &  Eng.  R.  R, 
Cas.  584,  585. 

If  defendant,  in  the  construction  of  its  road, 
constructed  and  built  it  at  the  points  com- 
plained of  by  plaintiff,  in  a  skillful  and  proper 
manner,  and  has  maintained  it  and  kept  it  up 
in  the  usual  and  customary  manner,  it  is  not 
liable  in  this  action. 

7  Wait,  Act  &Def.  pp.  262, 268,  §  20;  Aihms 
Mfg.  Co.  V.  Rucker  (Qa.)  4  S.  E.  Rep.  885; 
Houston  Water  Works  Co.  v.  Kennedy  (Tex.)  8 
S.  W.  Rep.  88. 

Messrs.  West  A  Chester,  S.  B.  Cooper 
and  E.  O.  OeisendorlT,  for  appellee: 

If  appellant  constructed  its  road  in  a  skillful 
manner  for  ordinary  railway  purposes,  but  in 
such  a  manner  that  the  wash  from  the  same 
would  damage  plaintiff's  property,  knowing, 
or  when  by  the  exercise  of  reasonable  care  and 
prudence  it  might  have  known,  that  it  would  so 
damage  his  property,  then  it  would  be  liable  to 
appellee  for  any  damages  resulting  from  such 
construction. 

Gulf  C.  A  8.  F.  R.  Co.  v.  Eddins,  60  Tex. 
656;  Art.  1,  §  17,  Const.  1876;  International  d 
G.  N.  R.  Co  V.  Timmermann,  61  Tex.  660;  Iv- 
ternational  A  G.  N.  R.  Co.  v.  Pape,  62  Tex. 
813;  Gulf  C.  dt  8.  F.  R.  Co.  v.  FulUr,  68  Tex. 
467;  Sedgwick,  Damages,  p.  284;  Pierce,  Rail- 
ways, pp.  266,  267. 

The  measure  of  damages,  in  cases  of  tbis 
character,  is  the  difference  between  the  value 
of  the  property  immediately  before  and  imme- 
diately after  the  injury. 

Sabine  &  E.  T.  R.  Co.  v.  Joachimi,  58  Tex. 
457;  White  &  Wilson,  Court  of  Appeals,  §  445; 
Sedgwick,  Damages,  p.  267,  note  e. 


IXofTm,— Injury  to  abutting  lands  by  raUroad  con- 
struction. 

A  railroad  coMpany  is  given  a  very  large  discre- 
tion in  determining  all  questions  relating  to  the 
equipment  and  operation  of  its  road.  Ck)urt8,  as  a 
general  rule,  wlU  not  interfere  with  the  manage- 
ment of  railways  In  these  respects,  except  where 
the  act  sought  to  be  enforced  is  specific,  and  the 
right  to  Its  performance  in  the  manner  proposed  is 
clear  and  undoubted.  Ohio  ft  M.  R.  Ck).  v.  People, 
120  IlL  200,  9  West.  Rep.  167. 

A  railroad  company  is  not  liable  for  incidental 
damages  to  land  abutting  near  a  track,  the  road 
being  run  in  all  respects  with  care  and  skill.  Bese- 
man  v.  Pa.  R.  Co.  11  Cent.  Rep.  663, 50  N.  J.  L.  285. 

In  the  absence  of  the  actual  taking  of  property, 
consequential  damages  to  abutting  owners  from 
the  ooostruction  of  a  road  upon  the  land  of  anoth- 
er aJTorda  bo  right  of  recovery.  Ind.  B.  &  W.  R. 
CSo.  T.  Eberle,  9  West  Rep.  «ll,  110  Ind.  54S. 

The  rfght  of  a  railroad  company  to  exercise  the 
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right  of  eminent  domain  cannot  be  denied,  on  the 
ground  that  the  company  has  erected  a  nuisance 
damaging  other  lands  of  the  same  owner.  Re  K. 
Y.  W.  8.  ft  B.  R.  Co.  8  Cent.  Rep.  186, 101  N.  Y.  686. 

In  a  suit  against  a  railroad  company  for  damages 
for  injury  to  property  caused  by  its  construction 
work,  proof  that  the  injury  was  common  to  all  ad- 
jacent property  Is  not  a  bar  to  recovery.  Texas  ft 
X.  O.  R.  Co.  V.  Goldberg,  68  Tex.  685. 

The  Nebraska  Compiled  Statutes,  chap.  16, 
S  95,  providing  fur  the  ascertainment  of  damages, 
applies  only  to  cases  where  private  property  is 
taken  for  public  use,  and  not  where  it  is  simply 
damaged.  Omaha  Horse  R.  Co.  v.  Cable  Tramway 
Co.  82  Fed.  Rep.  727. 

To  entitle  a  land  owner  in  Wisconsin  to  compen- 
sation for  consequential  injury  resulting  to  his 
land  from  the  location  and  operation  of  a  railroad, 
there  muBt  be  an  actual  taking  of,  or  physical  inter- 
ference with,  some  portion  of  his  property,  in  the 
strict  sense  of  the  term.  Heiss  v.  Milwaukee  ft  L. 
W.  R.  Co.  60  Wis.  556. 
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Oaines,  J.^  delivered  the  opinion  of  the 
court: 

This  suit  was  brought  below  by  appellee 
against  appellant  to  recover  damages  for  an 
afieged  injury  to  a  water  mill.  It  is  averred  in 
the  petition  that  appellant  constructed  its  rail- 
roaa  near  and  parallel  to  the  stream  on  which 
the  mill  was  situated,  and  that,  as  an  effect  of 
heavy  rains,  the  land  which  was  loosened  by  the 
construction  was  carried  into  the  stream,  and 
filled  its  channel  as  well  as  the  pond  which  re- 
tained the  water  that  was  to  furnisii  the  motive 
power  of  the  machinery. 

The  stream  which  supplied  the  pond  was 
formed  by  two  tributaries  running  in  a  general 
direction  east  aad  west,  andformmga  iunction 
a  few  hundred  yards  above  the  mill.  The 
railroad  was  constructed  on  the  south  side  of 
the  south  fork.  There  were  several  smaller 
streams  which  flowed  northwest  into  the  south 
fork,  and  crossed  by  the  line  of  the  railroad. 

The  evidence  showed  that  after  the  road  was 
constructed  sand  was  washed  into  the  south 
prong,  and  measurably  filled  its  channel,  and 
was  deposited  on  the  bottom  of  the  mill  pond 
to  the  depth  of  several  feet.  The  effect  was  to 
clog  the  water  wheel  of  the  mill  with  sand,  and 
to  diminish  the  retaining  capacity  of  the  reser- 
voir. The  defendant  company  introduced  as  a 
witness  an  engineer  who  testified  that  the  road 
was  carefully  and  skillfully  constructed;  and 
there  was  no  testimony  which  tended  to  show 
that  this  was  not  true. 

There  was  also  testimony  conducing  to  prove 
that  the  surface  of  the  lana  over  which  the  road 
was  built,  and  which  was  drained  by  the  small 
tributaries  of  the  south  fork  of  the  mill  creek 
above  mentioned,  was  composed  of  loose  sand, 
and  that  after  the  road  was  constructed  the  trees 
on  it  had  been  taken  off  for  ties,  and  numerous 
roads  made  over  it  in  hauling  out  the  ties  and 
timber.  This  testimony  also  tended  to  show 
that  the  filling  up  of  the  plaintiff's  pond  was 
caused  by  sand  from  this  source. 

The  defendant  company  asked  a  special 
charge  to  the  effect  that,  if  the  railroad  was 
constructed  in  a  skillful  and  proper  manner, 
the  defendant  would  not  be  responsible  to 
plaintiff  for  any  damage  that  may  have  resulted 
irom  the  washing  of  the  sand  thrown  out  in  its 
construction  into  the  mill  pond  of  the  plaintiff. 
The  refusal  to  give  this  is  assigned  as  error. 
The  question  presented  by  this  assignment  is 
also  raised  by  another,  in  which  it  is  claimed 
that  the  court  erred  in  overruling  a  motion  for 
a  new  trial,  on  the  ground  of  the  insuflSciency 
of  the  evidence  to  show  any  liability  on  the 
part  of  the  defendant.  If  the  railroad  was  prop- 
erly constructed »  can  the  plaintiff  recover  for 
the  damages  which  he  claims  to  have  accrued 
to  him  in  this  case? 

Our  Constitution  provides  that  **No  person's 
property  can  be  taken,  damaged  or  destroyed 
for,  or  applied  to,  a  public  use  without  adequate 
compensation  being  made."    Art.  1,  §  17. 

Under  the  provisions  of  other  Constitutions 
which  merely  provide  compensation  to  the 
owner  for  property  taken  for  public  use,  it  had 
been  a  question  whether  or  not  one  whose  prop- 
erty was  immediately  and  directly  damaged  by 
a  public  improvement,  though  no  part  of  it  was 
appropriated,  could  recover  for  such  damage; 
and  in  some  cases  it  was  held  that  when  the 
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result  of  the  public  work  amounted  to  a  pnc- 
tical  appropriation,  though  no  part  was  dinctlj 
used,  a  compensation  was  to  t]«  allowed. 

The  insertion  of  the  words  damaged  cf  de- 
stroyed in  tiie  section  quoted  was  doubtleas  in- 
tended to  obviate  this  question,  and  to  afford 
protection  to  the  owner  of  property,  by  allow- 
ing him  compensation,  when  by  the  codsUhc- 
tion  of  a  public  work  his  property  was  directly 
damaged  or  destroyed,  although  no  part  of  it 
was  actually  appropriated.  But  we  do  not  think 
that  provision  was  intended  to  apply  to  audi 
consequential  damages  as  are  claimed  in  this 
case. 

In  Mills  on  Eminent  Domain,  g  183,  itis  nid 
that  **  If  land  is  injured,  and  in  consequence 
of  an  act  which  would  have  been  the  subject 
of  an  action  at  common  law  but  for  the  statate. 
compensation  may  be  required  and  awarded;" 
citing  Chamberlain  v.  West  End  ofLcmdon  d  C. 
P.  B,  Co.  31  L.  J.  N.  S.  a  B.  201. 

It  may  be  doubted  it  our  Constitution  in- 
tended to  extend  the  recovery  of  compensatioo 
beyond  the  rule  here  indicated;  that  is  to  ttj, 
if  a  railroad  company,  condemned  or  otherwise, 
acquired  for  its  purposes  a  right  of  way  over 
land,  and  in  constructing  its  road  did  an  ad 
injurious  to  an  adjacent  neighboring  propri- 
etor, for  which,  if  done  by  the  original  owner, 
be  would  have  been  responsible  at  common  taw, 
the  company  should  be  liable  to  compensate  the 
proprietor  so  injured. 

We  do  not  understand  that  it  was  intended 
to  give  an  action  against  those  constrocthi; 
public  works,  for  acts  which  if  done  by  per- 
sons in  pursuit  of  a  private  enterprise  woiudnot 
have  been  actionable. 

Admitting,  for  the  argument's  sake,  that  the 
road  was  skillfully  constructed,  does  the  plaint- 
iff show  any  cause  of  action  in  this  case?  We 
think  not.  Our  statute  provides  that  railroads 
must  be  so  constructed  as  not  to  interfere  with 
the  natural  flow  of  the  water  (Rev.  Stat  art. 
4 17 IX  and  we  have  numerous  cases  in  which 
parties  have  been  permitted  to  recover  againit 
railroad  companies  for  failure  to  comply  with 
this  law.  But  there  the  cause  of  action  i$  pred- 
icated upon  the  failure  to  construct  the  rail- 
road in  the  proper  manner  so  as  to  permit  the 
natural  flow  of  the  water. 

In  the  present  case,  neither  the  living  water 
nor  the  surface  water  has  been  interrupted  or 
divertwi.  The  defendant  has  piopeny  con- 
structed its  roadbed,  and  in  so  aoing  has  dfe- 
placed  from  its  original  position  considerable 
quantities  of  sand,  which,  as  plaintiff  daimfs 
has  flowed  into  his  pond,  and  obstiucied  the 
operation  of  his  mill. 

If  the  owners  of  the  sand  hills  which  consti- 
tute the  water  shed*  from  which  the  waters 
flowed  into  the  stream  from  its  south  skie  had 
cleared  and  plowed  them  for  purposes  of  culti- 
vation, it  would  seem  probable  that  the  Baise 
result  from  the  washing  of  the  sand  would  have 
occurred  if  the  railroad  had  never  been  built 
Woidd  the  land  owners  have  been  responsibie 
for  the  damages  resulting  in  such  a  case?  We 
think  not. 

If  the  owner  of  the  land  for  his  private  use 
had  constructed  a  tram  or  other  road,  and  hid 
thereby  loosened  the  soil  by  cuts  and  fills,  and 
the  sand  so  filled  had  been  carried  by  water 
flowing  in  its  natural  channels  into  plaintHTs 
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pond,  and  had  filled  it,  would  such  owner  have 
heen  responsible  for  the  consequences? 

This  question  must  also  be  answered  in  the 
negative.  We  see  no  reason  why  a  corpora- 
tion constructing  a  railroad  for  "^  public  uses 
should  be  held  to  a  different  rule  of  liability. 
The  cases  cited  by  appellee  do  not  support  a 
different  rule. 

In  Chulf  Bailtoay  Company  v.  Eddins,  60 
Tex.  656,  and  Qulf  Railway  Company  v.  Fuller, 
63  Tex.  467,  each  of  the  appellees  (who  were 
plaintiffs  below)  was  the  owner  of  the  property 
fronting  on  a  street  which  was  diminished  in 
value  by  the  construction  of  the  railroad  along 
the  street.  They  had  an  easement  in  the  street, 
and  so  far  as  the  construction  and  operation  of 
the  railroad  interrupted  that  easement,  and  in- 
terfered with  that  right,  it  was  a  direct  injury 
to  their  property. 

International  Railway  Company  v.  Timmer- 
mann,  61  Tex.  660,  was  a  case  in  which  dam- 
ages were  sought  to  be  recovered  for  the  de- 
struction of  property  by  fire  communicated  by 
the  sparks  of  a  passing  engine.  The  opinion 
recognizes  the  doctrine  that  if  there  had  been 
no  proof  of  negligence  in  permitting  the  escape 
of  the  sparks,  there  could  be  no  recovery. 

In  OiUf  Railway  Company  v.  Bblliday,  65 
Tex.  512,  the  foundation  of  the  action  was  the 
alleged  failure  of  the  company  to  provide  suf- 
ficient waterways.  This  was  a  failure  of  a  stat- 
utory duty,  and  was  clearly  negligence. 

In  International  Railway  Company  v.  Pape, 
62  Tex.  818,  the  around  of  action  was  similar 
to  that  in  the  HcXtiday  Case, 

Crawford  Y.  Rambo,  44  Ohio  St.  279,  4  West. 
Rep.  445,  was  a  suit  to  restrain  an  interference 
with  the  natural  fiow  of  water  in  a  stream. 

It  is  apparent  that  none  of  these  cases  sustain 
the  contention  that  where  a  railroad  is  properly 
and  skillfully  constructed,  and  the  flow  of  the 
water  across  the  track  is  not  diverted,  the  com- 
pany can  be  held  liable  for  damages  resulting 
from  the  sand  which  has  been  loosened  by  its 
eonstructioo  being  carried  by  freshets  upon  the 
land  of  another  proprietor.  If  a  corporation 
dues  an  act  which  it  acquires  a  right  to  do  by 
▼irtue  of  its  franchise  granted  for  a  public  use, 
iind  if  a  person  having  no  franchise  could  not 
have  doDe  the  act  lawfully,  and  the  property  of 
another  is  directly  damaged,  then  we  under- 
stand that  the  constitutional  provision  requires 
tbat,notwithstanding  the  franchise, the  corpora- 
tion shaU  be  liable.  In  other  words,  the  Con- 
stitution prohibits  the  grant  of  franchise  to  a 
corporation,  which  will  carry  with  it  immunity 
for  damages  which  may  proximately  result  to 
property  from  the  exercise  of  the  privileges. 

We  may  recur  to  the  cases  of  Oulf  Railway 
Company  v.  Eddins,  and  Ovlf  Railway  Com- 
pany V.  hHiUer,  above  cited,  for  an  illustration 
of  the  principle.  There,  but  for  the  franchise 
granted  by  its  charter,  the  railroad  company 
could  not  have  constructed  and  operated  its  line 
of  road  along  the  streets  of  cities  through  which 
It  might  run.  Property  fronting  upon  the 
streets  was  damaged  by  reason  of  the  exercise 
<jf  the  powers  granted  by  the  charter,  and  the 
company  was  properly  held  liable  to  make  com- 
pensation. 

In  the  present  case  the  act  done  was  lawful 
for  any  owner  of  the  land  to  do,  without  au- 
thority  from  the  Legislature;  and  hence,  as  to 


the  company,  it  was  not  an  act  unlawful,  but  for 
the  franchise  granted  to  it  The  owners  of 
lands  may  make  such  excavations  upon  them  as 
they  see  fit,  without  liability  for  such  damages 
as  are  claimed  to  have  resulted  in  this  case, 
provided  they  are  not  negligently  or  wantonly 
made.  The  act  of  the  defendant  company  was 
an  act  lawful  for  any  proprietor  to  do,  and  not 
an  act  merely  made  lawful  by  the  grant  of  a 
franchise. 

We,  therefore,  think  the  court  erred  in  re- 
fusing the  charge  above  mentioned,  and  in  over- 
ruling the  defendant's  motion  for  a  new  trial 
This  renders  it  unnecessary  to  discuss  several 
other  questions  that  are  presented  in  the  briefs. 
We  will  remark,  however,  that  if  it  had  been 
shown  that  the  capacity  of  the  pond  could  have 
been  restored  at  a  less  expense  than  the  deteri- 
oration in  the  value  of  the  mill  as  it  stood,  the 
measure  of  damages  would  have  been  the  cost 
of  restoring  it. 

There  was  evidence  that  the  damages  could 
have  been  repaired  by  raising  the  dam,  but  the 
cost  of  this  work  was  not  shown.  If  this  had 
been  shown,  and  the  cost  was  less  than  the  de- 
preciation in  the  value  of  the  mill  as  it  stood, 
to  it  should  have  been  added  the  value  of  the 
use  of  the  mill  during  tbe  time  it  necessarily 
remained  idle. 

For  the  error  of  the  court  in  overruling  the 
motion  for  a  new  trial,  and  refusing  the  charge 
above  referred  to',  the  judgment  is  reversed,  and 
the  cause  remanded. 


EAST  LINE  <&;  RED  RIVER  R.   CO., 
Appt., 

V. 

Mary  L.  CULBERSON. 
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1.  The  servant  of  a  railway  company 
operating  a  railroad  belong^ingf  to  an- 
other corporation*  under  a  lease  made  with- 
out statutory  authority,  oannot  recover  a^rainst 
the  owner  of  the  road  for  injuries  sufltained  by 
the  neflrligrence  of  his  employer  or  of  its  officers  or 
aKonts. 

g.  Bringing'  In  one  of  the  beneficiaries 
who  &  a  necessary  party  in  an  action  for 
causinsr  the  death  of  a  person,  after  the  expira- 
tion of  the  time  allowed  for  brinsrinsr  the  suit, 
obviates  an  objection  for  nonjoinder  of  a  neces- 
sary party,  although  the  action  as  to  such  party 
is  dismissed  on  a  plea  of  the  Statute  of  Limita- 
tions. 

8.  A  suit  In  behalf  of  some  of  the  benefi- 
ciaries under  a  statute  grlvlnff  a  right  of  action 
for  the  death  of  a  person,  does  not  affect  the 
running  of  the  statute  against  another  who  is  not 
Joined  with  them. 

4.  Allldavits  to  show  that  a  bill  of  excep- 
tions was  Improperly  allowed  and 
signed  by  the  trial  Judge,  are  not  admissible  in  an 
appellate  court,  when  it  was  allowed,  signed, 
and  filed  as  a  part  of  the  record  during  term 
time.   The  record  cannot  be  attacked  in  that  way. 

(December— ,1888.) 

APPEAL  by  defendant,  from  a  judgment  of 
the  District  Court  of  Camp    County  in 
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fayor  of  plaintiff  in  an  action  to  recover  dam- 
ages for  the  death  of  her  husband,  alleged  to 
have  occurred  on  defendant's  road.  Be- 
verged. 

The  facts  are  fullystated  in  the  opinion. 

Messrs.  Todd  ft  Hudg^ins*  for  appellant: 

This  action  could  not  be  prosecuted  without 
the  joinder  of  Mrs.  C.  Y.  Culberson  as  an 
actual  or  beneficial  party  plaintiff,  and  there- 
fore this  suit  was  not  commenced  and  prose- 
cuted within  the  meaning  of  the  statute  until 
she  was  brought  before  the  court  in  plaintiff's 
second  amended  original  petition. 

Ekist  Line  d  R.  B.  R,  Go.  v.  Culberson,  68 
Tex.  667;  Rev.  Stat.  art.  8202. 

The  filing  and  prosecution  of  a  suit  to  which 
Mrs.  C.  Y.  Culberson  was  a  strang^er  did  not 
stop  the  running  of  the  Statute  of  Limitations, 
against  any  claim  for  damages  she  might  have 
had;  and  therefore  the  limitation  demurrer  as 
to  that  i)ortion  of  the  petition  praying  damages 
for  her  use  and  benefit  ought  to  ]^ave  been  sus- 
tained. 

Rev.  Stat.  art.  3202;  Henderson  v.  Oriffln,  80 
U.  S.  5  Pet.  157  (8  L.  ed.  79). 

The  evidence  in  the  case  discloses  no  negli- 
gence chargeable  to  the  appellant  by  reason  of 
which  it  can  legally  be  held  liable  for  damages 
in  this  case. 

Dallas  V.'  Gulf,  C.  &  8.  F.  R.  Co.  61  Tex. 
196;  Robinson  v.  Houston  &  T.  C.  R.  Co.  46  Tex. 
541;  Texas  d  P.  R.  Co.  v.  Harrington,  62 
Tex.  597;  2  Wood,  Railway  Law,  p.  1251  et 
seg.;  8  Wood,  Railway  Law,  pp.  1494  et  sea., 
1501-1510. 

Whether  Culberson  brought  his  master's 
train  upon  the  track, where  he  was  injured,  with 
or  without  authority  of  law,  if  his  injury  oc- 
curred by  reason  of  defects  in  the  instrument 
alities  furnished  for  his  use  b^  such  master,  no 
one  but  the  master  is  responsible. 

Augusta  &  K.  R.  Co.  v.  Kiaian  (Ga.)  4  S. 
E.  Rep.  165.  See  Sawyer  v.  Minneapolis  dtSt. 
L.  R.  Co.  88  Minn.  108,  88  Am.  &  En?.  R.  Cas. 
894;  Winterbotiom  v.  Wright,  10  Mees.  &  W.  109; 
Lo(^  V.  Litchfield.  42  N.  Y.  358. 

Messrs.  Moore  Sb  Hart,  Skeppard  St 
Thompson,  J,  M.  Pouns  and  C.  A.  Cul- 
berson, for  appellee: 

The  evidence  offered  with  reference  to  the 
operation  and  management  of  the  road  by  other 
companies  than  appellant  was  properly  ex- 
cluded. The  mere  fact  of  operation  and  man- 
agement was  insufllcient.  The  authority  of 
the  Legislature  must  have  been  previously 
shown  and  the  exceptions  provided  for  in  the 
Constitution  shown  to  exist  in  this  case. 

Const,  art.  10;  R,  R.  Co.  v.  Rushing,  69  Tex. 
808. 

This  action  is  wholly  statutory  and  is  ex- 
pressly authorized  only  upon  proof  of  tort. 
That  there  may  have  been  no  privity  of  con- 
tract between  the  deceased  and  appellant,  in  a 
strictly  legal  sense,  is  immaterial. 

Re  MerriU,  11  Am.  &  Eng.  R.  Cas.  680;  Rev. 
Stat.  arts.  2899,  2900;  Nugent  v.  Boston,  C.  A 
M.  R.  Co.  5  New  Eng.  Rep.  865,  80  Maine,  62; 
Campbell  v.  Portland  Sugar  Co.  62  Maine,  552; 
Broom,  Com.  Law,  673-675. 

It  was  the  duty  of  appellant,  under  its  char- 
ter and  under  the  law,  to  operate  its  road,  to 
provide  a  safe  roadbed,  to  furnish  necessary 
and  safe  machinery  for  its  operation,  and  to  put 
8  L.  R.  A. 


in  charge  thereof  a  sufficient  number  of  capaUe 
and  efficient  operatives. 

If  it  saw  proper  in  a  lawless  manner  to  evade 
these  duties  and  intrust  their  performance  Uy 
others  it  did  so  at  its  peril.  Ic  is  fullv  respoD- 
sible  for  the  proper  exercise  of  all  the  duties, 
devolving  upon  it  as  such  corporation;  and uy 
negligence  upon  the  part  of  those  to  whom  it 
ille/arally  confided  these  duties  is  chargeable 
against  it. 

Houston  dt  0.  N.  R.  Co.  v.  Meador,  50  Tex. 
85;  Jf<?.  Pae.  R.Co.  v.  Watts,  63 Tex.  549;Wood» 
Master  &  Servant,  §^  805,  808,  816,  321,  4S8, 
p.  625  and  note  8;  Raising  v.  St.  Louis,  A.  ^ 
T.  H.  B.  Co.  6  West.  Rep.  469, 119  111.  68:IF«< 
V.  St.  Louis,  V,  db  T.  H.  B.  Go.  68  111.  545; 5mitt 
V.  N.  T.  db  H.  B.  Co.  19  N.  Y.  127;  JV<Zw»  v. 
Yemwnt  da  C.  B.  Co.  26  Vt  717;  Sawyer  v. 
ButUnd  db  B.  B.  Co.  27  Vt.  870;  MerrSl  t. 
CentralVt.  B.  Co.  54  Vt.  200,  11  Am.  &Em. 
R.  Cas.  680;  Nugent  v.  Boston,  C.  db  M.  R.  Co. 

5  New  Eng.  Rep.  865,  80  Maine,  e2;Wasking- 
ton,  A.  db  G.  B.  Co.  v.  Brown,  84  U.  S.  17 
Wall.  451  (21  L.  ed.  678);  Freeman  v.  Jftiwe- 
avolis  &  St.  L.  B.  Co.  28  Minn.  443;  Ayeoek  r. 
BaUigh  db  A.  A.  L.  B,  Co.  89  N.  C.  381;  Sdlm 
V.  Bichmond  dbB.  B.  Co.  94  N.  C.  654,  35  Am. 

6  En^.  R.  Cas.  451. 

The  original  action  having  been  instituted  in 
time,   the  mere  omission  of  all  necessary  or 

? roper  parties  would  not  affect  it  in  its  entirety, 
'he  requirement  of  the  statute  tbat  the  "ac- 
tion" should  be  commenced  and  prosecated 
within  one  year  was  fully  met.  The  amend- 
ment making  the  mother  a  beneficiair  wasaot 
a  new  cause  of  action,  but  only  a  fuller  statfr 
ment  of  the  original. 

Rev.  Slat.  art.  8202;  Prigden  v.  McLean,  li 
Tex.  423;  Thouvenin  v.  Lea,  26  Tex.  612;  Ba- 
ton V.  Alexander,  27  Tex.  659;  Burleson  v.  Bur- 
leson, 28  Tex.  388;  Martin  v.  Ihmsen,  62  D.  8. 
21  How.  394  (16  L.  ed.  134);  Braifford  t.  An- 
drews, 20  Ohio  Si.  208;  Agee  v.  WtUiamt,  » 
Ala.  636. 

Gaines,  J.,  delivered  the  opinion  of  tbe 
court: 

W.  A.  Culberson,  while  operating  a  train 
upon  the  road  of  the  appellant  company  u 
conductor,  lost  his  life  in  endeavoring  to  make 
a  coupling  between  the  engine  under  his  con- 
trol and  a  train  in  its  front  The  appellee, 
who  was  his  wife,  brought  this  suit,  on  behalf 
of  herself  and  other  beneficiaries,  to  reco?er 
damaces  under  the  statute  for  the  injury. 
She  afieged  that  the  accident  resulted  from  a 
defect  in  the  engine  and  the  incompetency  and 
carelessness  of  the  engineer. 

During  the  progress  of  the  trial  the  de- 
fendant offered  to  prove  by  a  witness  that  at 
the  time  of  the  accident  the  road  was  not  oper- 
ated or  controlled  by  the  defendant  company, 
and  that  the  deceased  was  not  in  its  service  at 
the  time,  but  was  in  the  employment,  and  was 
acting  for  the  Missouri,  Kansas  &  Texas  Rail- 
way Company,  another  corporation.  Upon 
objection  to  this  testimony  by  the  plaintiff,  it 
was  excluded  by  the  court. 

There  is  a  plea  in  abatement  in  the  record^ 
which  sets  up  that  the  road  of  the  defendant 
company  was  leased  to  the  Missouri,  E[anaas& 
Texas  Railroad  Company  by  authori^  of 
law;  but  it  was  neither  sworn  to  nor  insiaiea 
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upon  at  the  trial,  and  it  must  be  considered  as 
waived.  If,  however,  the  facts  justified  the 
conclusion,  it  was  competent,  however,  for  de- 
fendant to  show  under  its  general  denial  tbat 
although  the  injury  was  received  upon  its 
road,  and  was  actionable,  another  companv 
was  responsible  for  such  injury,*  and  that  it 
was  not  liable.  Did  the  evidence  offered  tend 
to  show  this? 

The  defendant  did  not  offer,  in  connection 
with  its  other  testimony,  to  prove  that  the 
Missouri,  Kansas  &  Texas  Company  was  oper- 
ating and  controlling  its  road  by  authority  of 
any  statute,  and  we  think  the  question  must  be 
treated  as  if  no  such  authority  existed.  We 
have  then  the  question  of  the  right  of  a  serv- 
ant of  a  railway  company,  operating  without 
authority  of  statute  a  road  belonging  to 
another  corporation,  to  recover  of  the  owner 
damages  for  personal  injuries  resulting  to  him 
Id  the  course  of  his  employment,  through  the 
negligence  of  his  employer,  or  of  its  officers  or 
agents. 

This  is  a  new  question  in  this  court,  and  one 
upon  which  we  have  found  no  direct  authority 
which  is  at  all  satisfactory.  This  court  has 
held  that  a  railroad  company  cannot  without 
statutory  authoritv  lease  its  road  to  another  so 
as  to  absolve  itself  of  its  duties  to  the  public, 
and  that  when  such  lease  is  made  the  lessor  is 
liable  for  an  injury  to  a  passenger  resulting 
from  the  negligence  of  the  lessee.  Interna- 
tional <fe  G.  N.  R.  Co.  V.  Underwood,  67  Tex. 
589;  Bast  Line  cfe  R.  R.  Co.  v.  RuMng,  (59 
Tex.  808. 

We  have  also  held  that,  in  case  of  an  un- 
lawful lease  or  sale,  the  lessor  or  vendor  is 
liable  to  a  shipper  for  the  failure  of  the  com- 
pany operating  the  road  to  furnish  transporta- 
tion upon  his  demand.  Central  <Sk  M.  R.  Co.  v. 
MorrU,  68  Tex.  49. 

There  have  been  numerous  decisions  in  other 
States  holding  the  lessor  liable,  when  the  lease 
is  unauthorized,  for  injuries  to  live  stock,  and 
to  persons  crossing  the  track,  caused  by  the 
negh'eence  of  its  lessees;  so  that  it  may  now  be 
considered  the  accepted  and  settled  doctrine 
that,  in  all  cases  where  one  railroad  company 
is  operating  its  trains  upon  the  road  of  another 
without  authority  of  law,  the  owner  of  the 
road  remains  responsible  for  the  discharge  of 
its  duties  to  the  public,  and  becomes  liable  for 
injuries  resulting  from  the  lessee's  failure  to 
perform  those  duties. 

The  lessor,  by  accepting  its  charter,  assumes 
the  obligation  to  carry  passengers  safely  over 
.its  line.  If  it  intrusts  that  duty  to  another 
companv,  and  a  passenger  is  injured,  it  is  re- 
sponsible. It  binds  itself  to  carry  all  freight 
offered  to  it,  and  to  deliver  it  safely.  Should 
its  leasee  fail  to  do  this,  it  is  liable.  It  as- 
sumes to  operate  its  road  safely  and  carefully, 
so  as  not  negligently  to  destroy  or  damage 
property,  and  not  t«  injure  persons  who  have 
the  right  to  pass  on  or  near  the  track.  Should 
its  lessee  negligently  do  damage  to  property, 
or  inflict  personal  inluries  upon  wayfarers 
crossing  the  road,  this  is  failure  of  duty  on  its 
part,  and  it  is  responsible  for  the  wrong.  But 
the  duties  which  are  owed  by  a  railroad  com- 
pany to  its  servant  are  not  duties  owed  to  him 
m  common  with  the  public,  but  grow  out  of 
the  contract  of  service.  He  assumes  the  rela- 
3L.R.  A. 


tion  of  servant  to  his  employer  voluntarily, 
and  out  of  it  arises  the  reciprocal  obligations 
from  one  to  the  other. 

tt  seems  to  us  that  \he  relation  of  the  servant 
of  the  company  operating  the  road  to  the 
owner  is  very  dinerent  from  his  relation  to  his 
employer,  and  that  the  relation  of  the  owner  of 
the  road  to  him  is  different  from  its  relation  to 
the  general  public.  His  contract  is  not  with 
the  company  owning  the  road;  and  it  may  be 
asked.  Does  the  latter  owe  him  the  duty  of  a 
master  to  his  servant,  or  guaranty  that  the 
master  with  whom  he  has  voluntarily  con- 
tracted will  perform  its  obligation  to  liim? 

It  may  be  that  if  the  injurv  had  occurred  by 
reason  of  a  defect  in  the  roadbed  or  track,  and 
not  by  reason  of  a  defect  in  the  engine,  the 
companv  charced  with  the  duty  of  keeping  up 
the  road  would  be  liable.  But  if  it  were  true 
that  the  injury  was  caused  entirely  by  another 
company  operating  the  owner's  road,  and  was 
inflicted  upon  one  of  its  own  employes,  by 
reason  of  a  defect  in  machinery  entirely  under 
its  control,  it  is  difficult  to  see  upon  what 
principle  of  policy  or  justice  the  lessor  should 
be  held  liable  merely  because  it  owned  the 
road.  • 

In  the  case  proposed  to  be  made  by  the  evi- 
dence offered,  it  seems  to  us  that  the  liability 
of  the  deceased's  employer  would  have  been 
precisely  the  same  on  the  defendant's  road  as 
if  the  train  had  been  running  upon  its  own 
road  at  the  time  of  the  accident.  The  act  of 
the  Missouri,  Kansas  &  Texas  Company  in 
operating  the  road  without  a  license  from  the 
legislature,  if  such  was  the  fact,  was  merely 
illegal  in  the  sense  that  it.  was  unauthorizeo; 
and  the  object  in  holding  the  lessor  respon- 
sible in  such  a  case  is  certainly  not  to  impose  a 
mulct  or  fine  by  way  of  punishment.  The 
reason  for  the  rule  is  the  protection  of  the 
public  who  need  the  protection. 

The  passenger  and  the  shipper  of  goods 
have  no  option,  but  must  avail  themselves  of 
the  services  of  the  lessees,  whether  the  lease  is 
authorized  or  not.  The  law  will  not  permit 
the  owner  of  the  road  to  shirk  its  duty  to  them 
by  turning  over  its  road  to  another  company^ 
nor  will  it  permit  it  to  deny  its  liability  where  it 
has  allowed  such  other  company,  without  au- 
thority of  law,  negligently  to  injure  wayfarers 
over  the  track  or  property  along  the  line. 
There  is  no  privity  between  the  persons  in- 
jured in  such  case  and  the  operating  company. 

It  is  not  so  with  an  employ 6  who  volunta- 
rily enters  the  service  of  the  latter  company 
with  a  knowledge  of  the  facts,  and  partici- 
pates knowingl]^  in  the  wrong,  if  wrong  it  be. 

Where  in  similar  cases  a  recovery  has  been 
permitted  against  a  lessor,  it  has  usually  been 
allowed  upon  various  considerations  of  public 
policy:  first,  because  the  franchises  granted 
are  in  the  nature  of  a  personal  trust,  and  sound 
policy  demands,  so  far  as  the  general  public  is 
concerned,  that  the  corporation  receiving  the 
grant  should  be  held  responsible  for  the  proper 
execution  of  the  powers  granted;  and  second, 
for  the  reason  that  to  deny  the  responsibility 
of  the  lessor  would  enable*  a  railroad  to  shirk 
its  responsibility,  and  to  injure  the  public  by 
placing  its  property  under  the  control  of  irre- 
sponsible parties;  and  third,  because  a  person 
who  had  received  an  injury  at  the  hands  of  the 
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operatiDg  company,  and  was  ignorant  of  the 
relations  between  that  company  and  the  owner 
of  the  road,  might  be  at  a  loss  to  determine 
affainst  which  to  bring  his  action,  and  thereby 
placed  at  a  disadvantage  in  seeking  a  redress 
of  his  wrongs. 

None  of  these  reasons  apply  to  the  case  of 
the  servant  of  a  lessee  who  is  injured  through 
the  neglect  of  his  employer.  He  needs  no  pro- 
tection as  one  of  the  general  public,  because  he 
can  enter  the  service  or  not  as  he  chooses.  He 
is  under  no  compulsion  to  take  employment 
from  an  irresponsible  company;  and  he  cer- 
tainly knows  whom  to  sue  for  a  wrong  in- 
:flicted  through  his  employer's  neglect,  for  the 
latter  is  certainly  liable  to  him  in  such  a  case. 
The  reason  of  the  rule  which  holds  the  lessor 
liable  fails  in  case  of  an  employe  of  the  lessee; 
and  we  think  that  to  follow  it  in  a  case  like 
this  would  be  to  give  it  an  arbitrary,  and  not 
a  reasonable,  application. 

We  conclude  that  the  court  erred  in  exclud- 
ing the  testimony,  and  for  this  error  the  judg- 
ment must  be  reversed. 

We  do  not  know  what  the  evidence  may  dis- 
close upon  another  trial,  as  to  the  relations  of 
defendant  corporation  and  the  Missouri, 
Kansas  &  Texas  Company;  and  it  would  be 
futile  to  attempt  to  anticipate  the  questions  that 
may  arise.  We  merely  hold  now  that  the  evi- 
dence offered  and  excluded  tended,  prima 
fade,  to  show  that  the  defendant  was  not  liable 
for  the  alleged  injury. 

This  case  was  reversed  upon  a  former  ap- 
peal, because  it  was  then  held  that  the  mother 
of  the  deceased  should  have  been  made  a  party 
as  an  active  plaintiff,  or  as  a  beneficiary  of 
the  recovery.  Since  the  remand  of  the  cause 
the  petition  has  been  so  amended  as  to  bring  the 
suit  as  well  for  her  benefit  as  for  that  of  the 
plaintiff  and  the  children  of  the  deceased. 

To  the  amended  petition,  which  was  filed 
more  than  twelve  months  after  the  death  of 
the  deceased,  an  exception  was  interposed, upon 
the  ground  that  the  cause  of  action  was  barred 
by  the  Statute  of  Limitations. 

As  to  the  plaintiff  and  the  original  benefi- 
ciaries, the  exception  was  not  well  taken.  The 
making  a  new  party  did  not  set  up  a  new 
cause  of  action. 

The  exception  should,  however,  have  been 
sustained  as  to  the  mother  of  the  deceased. 
The  action  was  neither  brought  by  her,  nor  for 
her  benefit,  until  twelve  months  had  elapsed 
from  the  time  her  son  died.  The  suit  in  be- 
half of  the  beneficiaries  did  not  affect  the  run- 
ning of  the  statute  against  her. 

But  defendant,  having  pleaded  the  statute 
against  her,  can  no  longer  complain  that  she  is 
not  a  party  to  the  action. 

We  think  the  other  questions  raised  by  the 
appeal,  except  in  so  far  as  the  sufficiency  of 
the  evidence  to  sustain  a  recovery  is  con- 
cerned, is  not  likely  to  arise  upon  another 
trial.  Since  the  cause  will  be  remanded,  the 
evidence  will  not  be  discussed. 

For  the  errors  pointed  out.  the  judgment  is 
reversed f  and  tlie  cause  remanded, 

A  motion  for  rehearing  having  been  subse 
quently  made,  Oaines,  «7i,  delivered  the  fol- 
lowing opinion  on  February  5,  1889: 

This  is  a  motion  for  a  rehearing,  and  is  ac- 
8  L.  R  A. 


companied  by  affidavits  which  are  intended  to 
impeach  a  bill  of  exceptions  found  in  the 
record.  This  bill  shows  the  ruling  of  the 
court,  which  in  the  opinion  formerly  deU?ered 
was  held  to  be  reversible  error.  The  affi- 
davits tend  to  show  that  the  bill  was  improp- 
erly allowed  and  signed  by  the  trial  judge.  It 
is  not  denied  that  it  was  allowed,  signed  and 
filed  as  a  part  of  the  record  during  term  time. 
We  are  of  opinion  that  the  record  cannot  be 
attacked  in  this  way.  If  by  any  undue  prac- 
tice the  signature  of  the  trial  judge  should  be 
procured  to  a  bill  of  exceptions,  which  he  did 
not  understand,  and  whidi  be  did  not  intend 
to  sign,  we  think  it  would  be  competent  for 
the  court  in  which  the  trial  was  had,  upon  a 
motion  made  for  that  purpose,  to  strike  it 
from  the  record.  This  might  be  done  even 
after  the  adjournment  for  the  term,  and  after 
an  appeal  had  been  perfected  to  this  court 

The  trial  court  has  the  power,  in  a  proper 
proceeding,  and  upon  proper  proof,  so  to 
amend  its  records  as  to  make  them  speak  the 
truth,  even  after  the  jurisdiction  has  attadied 
in  the  appellate  court.  If  the  amendment  be 
made  after  the  transcript  has  been  filed  in  the 
supreme  court,  the  record  may  be  corrected  in 
the  latter  court  by  a  suggestion  of  its  diminu- 
tion and  a  motion  for  a  certiorari.  It  cannot 
be  corrected  here  in  the  first  instance,  and 
especially  after  the  cause  has  been  submitted. 
Besides,  the  affidavit  of  the  trial  Judge,  which 
accompanies  this  motion,  shows  that  at  the 
time  he  signed  the  bill  of  exceptions  he  knew 
its  contents.  If  we  could  disregard  the  WU, 
the  motion  for  a  rehearing  should  be  granted ; 
but  we  are  of  opinion  that  it  must  be  treated 
as  a  proper  part  of  the  record  in  the  case. 

The  question  upon  which  the  judgment  in 
this  case  was  reversed  was  not  very  fully  dis- 
cussed in  the  original  briefs  of  counsel,  and 
we  have  therefore  deemed  it  proper  to  give  it  a 
careful  reconsideration.  The  argument  of 
appellees  in  support  of  the  motion  contains  a 
very  full  citation  of  authorities,  which  have 
been  carefully  examined,  but  which  have  not 
changed  our  former  opinion.  We  think  a  re- 
view of  the  cases  cited  will  show  that  none  of 
them  are  inconsistent  with  our  views  as  for- 
merly expressed. 

Houston  Railroad  Company  v.  Meador,  50 
Tex.  85,  was  a  case  in  which  the  railroad 
company  was  held  liable  to  the  owner  of  land 
for  the  trespass  of  its  contractors  in  entering 
upon  his  premises  and  constructing  its  road 
without  having  first  condemned  the  right  of 
way.  The  pnnciple  decided  is  that  the  aci 
which  the  contractors  were  employed  to  per- 
form being  unlawful,  so  far  as  the  land  owner, 
whose  land  had  not  been  condemned,  was  con- 
cerned, the  company  could  not  escape  its 
liability  by  showing  that  the  persons  who  csm- 
mitted  the  trespass  were  independent  contract- 
ors to  perform  the  work.  The  principle  does 
not  apply  to  the  question  presented  in  this  case. 

In  Missouri  Pacific  Bailroad  Compang  v. 
Watts,  83  Tex.  549,  it  is  said  that  the  appellee 
being  the  servant  of  the  Missouri,  Kansas  & 
Texas  Railroad  Company,  which  had  leased  and 
was  operating  the  road  of  the  International « 
Great  Northern  Railroad  Company,  the  latter 
companv  would  not  be  responsible  to  him  for 
the  negligence  of  the  former,  provided  the 
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lease  was  authorized  by  law.  It  is  not  decided 
that  the  lessor  would  have  been  respousible  if 
the  lease  had  not  been  authorized. 

In  West  V.  St.  Louis  Railroad  Company,  68 
111.  545,  it  was  held  that  the  company  was  not 
liable  to  the  ser\'ants  of  its  contractors  for  an 
injury  received  through  the  contractors'  negli- 
gence. 

In  Sawyer  v.  Rutland  Railroad  Company,  27 
Vt.  370,  the  defendant  company  had  made  a 
contract  with  another  company  by  which  the 
latter  had  the  privilege  of  running  its  trains 
over  the  former's  road.  It  was  the  duty  of 
the  defendant  to  keep  a  certain  switch  on  its 
road  in  order.  Through  the  negligence  of  its 
servants  the  switch  was  misplaced,  and  a 
locomotive  of  the  other  companv  derailed, 
the  derailment  resulting  In  an  injury  to  the 
plaintiff,  who  was  a  servant  of  the  latter  com- 
pany, on  duty  upon  the  locomotive  at  the  time 
of  the  accident.  There  the  injury  was  the 
direct  result  of  the  negligence  of  the  servant 
of  the  owner  of  the  roc^,  and  the  plaintiff  was 
held  entitled  to  recover.  If,  as  seems  to  be 
contended  in  the  present  case,  he  was  to  be 
considered  the  servant,  not  only  of  the  com- 
pany who  employed  him.  but  also  of  the 
owner  of  the  road,  then  he  would  have  been  the 
fellow  servant  of  the  switchman  who  caused 
the  injury,  and  he  could  not  have  recovered. 

The  case  of  Merrill  v.  Central  Vermont 
Railroad  Company,  54  Vt.  200,  virtually  re- 
affirms Sawyer  v.  Rutland  Railroad  Company, 
supra.  There  it  seems  that  the  defendant 
company  was  running  over  a  portion  of  the 
road  of  another  company,  and  that  this 
arrangement  was  authorized  by  law.  It  is 
apparent  that  the  decision  does  not  apply  to 
the  case  now  before  us. 

Another  case  cited  is  Nugent  v.  Boston  Rail- 
road Company,  5  New  Eng.  Rep.  8«5,80 
Maine.  62.  There  it  is  held  that  "A  railroad 
corporation,  over  a  section  of  whose  track 
another  company,  by  virtue  of  a  contract, 
runs  its  trains,  is  liable  in  tort  to  the  latter's 
brakeman,  who,  while  in  the  due  performance 
of  his  duty  on  his  employer's  train,  receives  a 
personal  injury  solely  by  reason  of  the  negli- 

fent  construction  of  the  former's  station 
ouse."  There  the  injury  complained  of  re- 
sulted directly  from  the  negligence  of  the 
company  owning  the  road.  It  was  decided 
that  they  were  charged  with  the  duty  of 
keeping  their  road  in  safe  condition  for  the 
operation  of  trains,  and  that  they  were  liable 
to  the  employ  §  of  the  operating  company  for 
an  injury  resulting  from  a  failure  to  perform 
this  duty. 

In  Washington  Railroad  Company  y.  Broicn, 
«4  U.  8.  17  Wall.  446  [21  L.  ed.  675],  the 
lessor  company  was  held  responsible  to  a 
passenger  on  a  train  of  the  lessee  who  was 
improperly  expelled  from  a  car  by  a  servant 
of  the  latter.  The  liability  of  the  owner  of 
the  road  to  passengers  on  the  operating  com- 
pany's trains  was  recognized  in  the  former 
opinion. 

Freeman  v.  Minneapolis  Railroad  Company, 
28  Minn.  443,  seems  to  have  been  an  action  by 
a  wayfarer  for  an  injury  received  from  the 
railroad  train  at  a  public  crossing. 

Ayeock  v.  Raleigh  Railroad  Company,  89  N. 
C.  3*il,  was  an  action  by  the  owner  of  land  for 
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damage  caused  to  his  timber  by  fire  communi- 
cated oy  sparks  from  a  passing  engine. 

Baltiey  v.  St.  Louis  Railroad  Company,  6 
West.  Rep.  469,  119  111.  68,  involves  the  same 
principle  as  the  case  last  cited. 

Nelson  v.  Vermont  Railroad  Company,  26 
Vt.  717,  was  a  suit  against  a  corporation  own- 
ing a  railroad,  for  a  cow  run  over  and  killed 
by  a  train  of  its  lessee.  The  liability  which 
was  held  to  exist  in  each  of  the  five  cases  last 
named  is  distinctly  recognized  in  the  former 
opinion  in  the  case  before  us. 

The  case  of  Sellars  v.  Richmond  Railroad 
Company,  94  N.  C.  654,  25  Am.  &  Eng.  R. 
Cas.  451,  was  brought  by  the  administrator  of 
a  servant  of  the  defendant  company  directly 
against  the  company  which  employed  him  for 
injuries  which  resulted  in  his  death.  It 
throws  no  light  upon  the  present  case. 

There  are  a  few  other  cases  cited  in  the  ar- 
guments of  counsel:  but  they  are  upon  the 
same  lines,  and  involve  the  same  principles,  as 
the  cases  just  discussed.  None  of  them  are 
decisions  upon  the  immediate  question  before 
us.  These  cases  commented  upon  afford 
ample  authority  for  holding  that  a  railroad 
company,  which  without  authority  of  law 
leases  its  road  to  another  corporation,  is  respon- 
sible for  the  torts  of  the  lessee,  so  far  as  the 
general  public  is  concerned.  Not  one  of  them 
sustains  the  position  of  appellee  that  the  lessor 
is  liable  to  the  servant  of  the  lessee  for  iniuries 
resulting  from  the  negligence  of  the  latter 
company. 

We  have  found  only  one  case  in  which  a 
servant  of  the  company  operating  a  railroad 
under  a  license  of  the  owner  was  permitted  to 
recover  of  the  latter  for  the  negligence  of  the 
former's  servants.  This  is  the  case  of  Maeon 
Railroad  Company  v.  Mayes,  49  Ga.  855.  The 
case,  however,  presented  peculiar  complica- 
tions, and  there  is  another  ground  upon  which 
the  decision  might  properly  have  been  rested. 
The  immediate  question  before  us  was  not  dis- 
cussed in  the  opinion. 

We  ai'e  satisfied  that  no  well  considered  case 
can  be  found  which  sustains  the  doctrine  con- 
tended for  by  appellee.  A  few  may  be  found 
where  the  servant  of  the  lessee  has  been  per- 
mitted to  recover  of  the  lessor  for  injuries 
resulting  from  a  faulty  construction  of  its  track 
or  from  negligence  in  failing  to  keep  it  in  re- 
pair. But  in  such  a  case  the  injury  results 
from  the  failure  of  the  lessor  to  perform  its 
immediate  duty. 

The  argument  in  support  of  the  motion  for 
a  rehearing  assumes  that  we  have  in  our 
opinion  treated  the  plaintiff's  suit  as  an  action 
ex  contractu.  This  is  a  mistake.  The  suit  is 
for  a  tort.  But  the  duty,  the  violation  of 
which  gives  the  ground  of  action,  grows  out  of 
a  contract.  The  petition  alleges  that  the  de- 
fendant was  negligent  in  not  furnishing  a  safe 
engine  and  a  competent  engineer,  and  that 
from  this  negligence  the  deceased  received  the 
injuries  which  resulted  in  his  death.  The  duty 
of  furnishing  the  deceased  a  safe  engine  grew 
out  of  the  relation  of  master  and  servant,  and 
this  relation  was  created  by  his  contract  of  em- 
ployment. 

We  think  it  follows  that  if  the  deceased 
was  employed  as  conductor  of  a  train  by  a 
company  operating  the  road  under  a  lease,  and 
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the  injury  resulted  from  the  iDcompetcDcy  of 
the  eugineer,  or  the  im perfection  of  the  engine 
furnished  him  by  the  lessee,  the  lessee  would 
be  liable,  and  not  the  lessor. 

It  does  not  do  to  say  that  the  lessee  would 
be  the  agent  of  the  lessor  as  applied  to  this 
case;  this  would  b^e  a  mere  fiction,  not  based 
upon  any  sound  rule  of  law.  The  lessee, 
under  an  unauthorized  lease,  may  be  deemed  the 
agent  of  the  lessor,  so  far  as  the  latter's  duties 
to  the  public  are  concerned.  Haying  under- 
taken by  its  charter  to  operate  its  road,  the 
company  which  it  puts  in  charge  of  its  line 
may  be  looked  upon  as  its  agent,  so  far  as  its 
general  duties  under  its  franchises  are  con- 
cerned. But  the  duty  w^hich  is  owed  to  an 
employ^  of  the  lessee  is  a  special  one,  and  not 
a  duty  owed  to  him  in  common  with  the  gen- 
eral public. 


It  is  also  urged  that  we  are  in  error  id  bold 
ing  that  the  mother  of  the  deceased  was  bsmd 
of  her  right  of  action  by  the  Statute  of  Ltmito- 
tions.  8be  was  a  necessary  party  to  the  sait» 
either  as  plaintiff  or  beneficiary  in  the  first 
instance.  She  was  not  made  a  party  aotil 
more  than  one  year  had  elapsed  since  the  death 
of  her  son.  The  amendment  which  alleged 
her  existence,  and  prayed  a  recovery  for  ber 
benefit  as  well  as  that  of  the  other  plaintiffs, 
presented  for  the  first  time  her  right;  and  it 
was  a  new  cause  of  action  so  far  as  she  is  con- 
cerned. 

We  see  no  reason  why  the  rule  that  applies 
to  tenants  in  common  in  suits  for  the  recoveiy 
of  land,  that  one  may  be  barred  thoagh  tbe- 
others  are  not,  should  not  apply  in  this  case. 

The  motion  far  a  refiearing  is  overruled. 


WEST  VIRGINIA  SUPREME  COURT  OF  APPEALS. 


Edna  E.   RECE,   Admrx.,  etc., 

V. 

NEWPORT      NEWS      &      MISSISSIPPI 
VALLEY  CO.,   Plff,   in  Err. 

(....W-Va,....) 

*1.  A  corporation  exists  only  in  contemplation 
of  law,  and  by  force  of  law,  and  can  have  no  le- 
gal existence  beyond  the  State  or  sovereignty  by 
which  it  is  created. 

2.  While  a  corporation*  by  the  same  name 
may  be  chartered  by  two  States*  clothed 
with  the  same  capacities  and  powers,  and  intend- 
ed to  accomplish  the  same  objects,  and  be  exer- 
cising the  same  powers  and  duties  in  both  States, 
yet  it  will,  in  law,  be  two  distinct  corporations- 
one  in  each  State— with  only  such  corporate  pow- 
ers in  each  State  as  are  conferred  by  its  creation 
in  that  State. 

8.  One  State  cannot,  by  a  mere  legislative  dec- 
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laration,  make  all  corporations  created  by  cbir- 
ter  or  the  laws  of  other  States  domestic  oorpon- 
tions  of  such  State;  at  least  it  cannot,  by  such 
declarations,  deprive  the  foreign  oorpontioQaf 
its  right  to  resort  to  the  federal  courts,  in  cans 
where  such  right  is  conferred  by  the  ConstttutioB 
and  Laws  of  the  United  States. 

4.  So  mnch  of  section  80,  chapter  54  of 
the  Code  of  this  State,  as  declanv  that  for- 
eign railroad  corporations,  doing  busioen  in 
this  State,  shall  in  all  suits  and  lecal  proceedings 
be  held  and  treated  as  domestic  corporations  of 
this  State,  and  requires  any  such  corporation  to 
file  an  agreement  to  that  effect,  is,  so  far  as  it  tt> 
tempts  to  deprive  such  corporation  of  the  right 
to  remove  to  the  federal  courts  suits  brought  by 
or  against  it  in  the  courts  of  this  State,  in  cm 
in  which  it  would  otherwise  be  entitled  to  sock 
right,  inoperative  and  void;  and  such  fordgn 
corporation  may  exercise  such  right  in  any 
proper  case,  notwithstanding  it  has  executed  and 
filed  such  agreement  in  pursuance  of  the  proTie- 
ions  of  said  statute. 


Note.— Foreij^  corporation;  right  to  removal  of 
cause  cannot  be  dbridged  by  state  legtaation, 

A  corporation  is  an  inhabitant  of  the  State 
which  created  it,  or  of  the  State  which  keeps  its 
records  and  principal  ofllce.  It  can  have  no  legal 
existence  t)eyond  the  bounds  of  the  sovereignty  by 
which  it  is  created.  See  Ck)nnor  v.  Vicksburg  &  M. 
R.  Co.  1 L.  R.  A.  831  and  note. 

A  state  law  requiring  a  foreign  corporation  to 
comply  with  certain  regulations  does  not  make  it  a 
citizen.  N.  Y.  Piano  Co.  v.  New  Haven  Steamboat 
Co.  2  Abb.  Pr.  N.  S.  857:  Baltimore  ft  O.  R.  Co.  v. 
Koontz,  104  U.  S.  6  (26  L.  ed.  643). 

ir  a  corporation  is  Incorporated  under  the  laws 
of  two  States,  a  case  instituted  against  it  by  a  citizen 
of  one  of  the  States  in  a  suit  brought  in  the  other 
may  be  removed.  Allegheny  Co.  v.  Cleveland  & 
P.  It.  Co.  61  Pa.  228;  Chicago  &  N.  W.  R.  Co.  v. 
Whitton,  80  U.  S.  13  WaU.  270  (20  L.  ed.  671). 

Where  the  same  persons,  by  the  same  corporate 
name,  have  been  incorporated  with  the  same  pow- 
ers and  the  same  objects,  by  another  State,  such  an 
Act  must  be  construed  as  a  license  enlarging  the 
field  of  its  operations,  but  shorn  of  none  of  its 
qualities  as  a  corporation  of  another  State;  and  it 
is  privileged  to  elect  to  sue  in  the  United  States 
Courts.  Mo.  K.  ft  T.  R.  Co.  v.  Texas  ft  St.  L.  R.  Co. 
<Tex.)  10  Fed.  Rep.  407, 4  Woods,  800. 
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A  State  Iiegislature  may  exclude  a  foreign  cor- 
poration, and  the  means  of  enforcing  such  exclu- 
sion, or  the  motives  of  such  action,  will  not  be  in- 
quired into.  Doyle  v.  Continental  Ins.  Co.  94  U.  S. 
536  (24  L.  ed.  148);  State  v.  Doyle,  40  Wis.  280L  But 
see  Hartford  F.  Ins.  Co.  v.  Doyle,  6  Bias.  Iin,80eot 
L.J.41. 

But  it  cannot  be  deprived  of  its  rlirht  of  remoral 
by  state  legislation.  Chicago  ft  N.  W.  R.  Co.  v. 
Whitton,  80  U.  S.  18  WaU.  270.(20  L.  ed.  SH). 

The  right  to  remove  is  not  lost  by  the  fact  that 
it  has  an  office  in  the  State  for  the  tmnsaotSon  of 
business.  Hatch  v.  Chicago,  R.  1.  ft  P.  R  Ox  i 
Blatchf .  106w 

So  a  statute  which  allows  a  f orei«rn  oorporatiai 
to  do  business  in  the  State  only  on  condition  thatH 
will  agree  not  to  remove  suits,  is  unconstitutional, 
and  such  agreement  is  void.  Home  Ins.  Co.  t. 
Morse,  87  U.  S.  20  Wall.  446  (22  L.  ed.  365);  Metro- 
politan L.  Ins.  Co.  V.  Harper,  8  Hugrhes,  200. 

And  a  general  waiver  of  the  right  :to  remove, 
in  pursuance  of  a  state  statute,  as  a  condition  for 
transacting  business  in  the  State,  is  void.  Home 
Ins.  Co.  v.  Morse,  87  U.  S.  20  WalL  445  (22  L.  ed.  WSii 
Railway  Pass.  Aasur.  Co.  v.  Pieroe,  27  Ohio  8t  Ui( 
Baltimore  ft  O.  R.  Co.  v.  Gary,  28  Ohio  St  IOB;  contra 
N.  Y.  L.  Ins.  Co.  v.  BnU  ^  Ohio  St.  106. 


Reck  ▼.  Newport  Nkwb  &  Mibbissifpi  Valley  Co. 
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(February  11, 1889.) 

ERROR  10  the  Circuit  Court  of  Cabell  Coun- 
ty, to  review  a  judgment  in  favor  of  plaint- 
iff in  an  action  to  recover  damages  for  the 
^eath  of  plaintiff's  intestate  alle^  to  have 
been  caused  by  defendant's  negligence.  Re- 
ftned. 

The  facts  and  questions  arising  thereon  are 
fullv  stated  by  the  court. 

Meurs,  J.  H*  Ferp^son  and  Simms  A 
Enslow,  for  plaintiff  in  error: 

Neither  individuals  by  agreement,  nor  a 
State  by  its  law-makine  power,  can  oust  the 
Jurisdiction  of  the  United  States  Courts  of 
their  proper  jurisdiction  over  persons  and 
property  as  given  by  the  Constitution  of  the 
United  States  and  the  laws  made  thereunder. 

Borne  Ins.  (Jo.  v.  Morse,  87  U.  S.  20  Wall. 
445,452(22L.  ed.  865,868). 

In  carrying  on  interstate  commerce,  corpo- 
rations, equally  with  individuals,  are  within 
tbe  protection  of  the  commercial  powers  of 
Congress  and  cannot  be  molested  in  another 
State  by  state  burdens  or  impediments. 

StcdOony.  Baltimore  db  N.  Y.  R,  Go,  82  Fed. 
Hep.  14.  See  also  Pembina  G,  8.  Min.  d  Mill- 
ing Co.  V.  Pa.  125  U.  8.  190  (81  L.  ed.  654);  Pen^ 
saeoUi  Teleg.  Co.  v.  Western  Union  Teleg.  Go. 
«6  U.  8.  12  (24  L.  ed.  711);  Gooper  A(fg.  Go.  v. 
F^guson,  118  U.  8.  727  (28  L.  ed.  1187); 
OloueesUr  Ferry  Go.  v.  Pa.  114  U.  8.  196  (29 
L.  ed.  158). 

If  a  state  statute  cannot  take  away  directly 
the  right  of  any  foreign  corporation  to  remove 
its  cases  in  state  courts  to  the  federal  courts, 
macfa  less  can  section  80  of  chapter  54  of 
amended  Code  of  West  Vir^nia  take  away  in- 
directly the  right  of  a  foreign  corporation  en- 
gaged in  carrying  on  interstate  commerce  to 
remove  suits  when  sued  in  the  state  courts  to 
the  federal  courts. 

Messrs.  Gibson  A  Michie  for  defendant 
in  error. 

Snyder*  P.,  delivered  the  opinion  of  the 
court: 

Action  of  trespass  on  the  case,  commenced 
June  29, 1887,  in  the  Circuit  Court  of  Cabell 
County  by  Edna  E  Rece.  administratrix  of  T. 
H.  ReSce.  deceased,  against  the  Newport  News 
A  Miflsidsippi  Valley  Company,  to  recover 
damages  from  the  defendant  for  its  negligence 
in  causing  the  death  of  the  plaintiff's  intestate. 

There  was  a  verdict  and  judgment  thereon 
in  favor  of  the  plaintiff  for  $5,000,  and  the  de- 
fendant has  obtained  this  writ  of  error. 

The  first  error  assigned  is  that  the  circuit 
court  improperly  denied  the  motion  of  the  de- 
fendant to  remove  the  action  to  the  District 
Court  of  the  United  States.  The  declaration 
was  filed  at  the  July  Rules,  1887,  and  at  the 
same  rules  the  defendant  filed  its  petition  and 
bond,  under  the.  Act  of  Congress,  passed 
March  8,  1887,  to  remove  the  action  to  the  Dis- 
trict Court  of  the  United  States  for  the  District 
of  West  Virginia,  sitting  at  Charleston,  in  said 
district,  and  exercising  circuit  court  powers. 
The  petition  was  in  proper  form,  and  alleged 
that  the  matter  in  controversy  exceeds  $2,000, 
and  is  between  citizens  of  different  States; 
that  the  plaintiff  was,  at  the  commencement  of 
the  action,  and  still  is,  a  citizen  of  the  State 
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of  West  Virginia,  and  that  the  defendant  was, 
and  still  is,  a  citizen  of  Connecticut,  where  it 
was  incorporated  under  the  laws  of  said  State, 
and  that  it  is  not  a  citizen  of  the  State  of  West 
Virginia. 

At  tbe  August  Term,  1887,  the  plaintiff  filed 
her  answer,  to  which  the  defendant  filed  a 
written  replication;  and  the  court,  after  over- 
ruling the  respective  motions  of  the  plaintiff 
and  defendant  to  reject  said  answer  and  repli 
cation  for  insufficiency,  decided  that  the  de- 
fendant, by  accepting  the  provisions  of  section 
80,  chapter  54,  of  the  Code  of  this  State,  had 
become  a  corporation  of  this  State,  and  denied 
the  defendant's  motion  to  remove  the  action  to 
the  District  Court  of  the  United  States,  and 
the  defendant  excepted. 

The  facts  upon  which  the  court  based  its 
said  ruling,  as  shown  by  the  record,  are  as  fol- 
lows: 

Prior  to  the  year  1886  the  defendant,  the 
Newport  News  <&;  Mississippi  Valley  Com- 
pany, was  incorporated  under  the  laws  of  the 
State  of  Connecticut,  with  power  to  construct, 
buy,  hold,  own,  lease,  eciuip  and  operate  any 
railroads,  bridges,  ferries,  warehouses,  tele- 
graph and  telephone  lines,  wharfs,  steamboats, 
etc.,  in  any  State  or  Territory  of  the  United 
States  or  foreiG:n  country,  provided  that  said 
corporation  shall  not  have  power  to  lease, 
hold,  own  or  operate  any  railroad  vrithin  the 
State  of  Connecticut.  This  proviso  was,  by 
the  General  Assemblv  of  Connecticut,  in 
January,  1887,  amended  by  adding  thereto 
these  words,  "  unless  such  railroad  shall  be 
held,  owned  or  operated  within  said  State,  in 
conformity  with  the  provisions  of  the  general 
railroad  laws  of  this  State." 

The  said  company,  prior  to  the  date  of  the 
injury  complained  of  in  the  declaration,  be- 
came the  lessee  of  the  road,  property  and  fran- 
chises of  the  Chesapeake  &  Ohio  Railway 
Company,  a  domestic  corporation,  and  citizen 
of  this  State;  and  at  said  date,  and  since,  as 
well  as  on  and  prior  to  the  27th  day  of  July, 
1886,  the  defendant  company  was  engaged  as 
a  public  and  common  carrier  for  hire  of  pas- 
sengers and  all  kinds  of  freights  from  the 
Town  of  Newport  News,  in  the  State  of  Vir- 
ginia, in  and  through  the  States  of  Virginia 
and  this  State  to  the  City  of  Lexington,  in  the 
State  of  Kentucky,  as  such  lessee  of  the  said 
Chesapeake  &  Ohio  Railway  Company,  and 
other  railroad  companies,  and  that  it  was  then, 
and  still  is,  operating  a  continuous  line  of  rail- 
ways, and  carry ipg  on  interstate  commerce,  in 
and  through  the  States  aforesaid,  having  its 
principal  offices  in  the  City  of  New  York,  in 
the  State  of  New  York,  and  in  the  City  of 
Richmond,  in  the  State  of  Virginia;  and  that 
the  defendant  company  did,  on  said  27th  day 
of  July,  1886,  by  a  writing  duly  executed 
under  its  corporate  seal  and  filed  m  the  office 
of  the  Secretary  of  State  of  this  State,  accept 
the  provisions  of  section  80,  chapter  54,  of  the 
Code  of  this  State,  and  agree  to  be  governed 
thereby. 

The  said  section  30  of  the  Code  of  this  State 
is  as  follows:  *'Any  corporation  duly  incor- 
porated by  the  laws  of  any  State  or  Territory 
of  the  United  States,  or  of  the  District  of 
Columbia,  or  of  any  foreign  country,  may,  un- 
less it  be  otherwise  expressly  provided,  hold 
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property  and  traDsact  busiDess  in  this  State, 
upon  complying  with  the  requirements  of  this 
section,  and  not  otherwise." 

Then,  after  defining  the  powers  and  liabili- 
ties of  such  corporation,  and  prescribing  the 
manner  of  filmg  its  charter  with  the  Secretary 
of  State,  etc.,  the  Act  proceeds: 

"Eyery  railroad  corporation  doing  business 
in  this  State  under  the  provisions  of  this  sec- 
tion, or  under  charters  granted  or  laws  passed 
by  the  State  of  Virginia  or  this  State,  is  here- 
by declared  to  be,  as  to  its  works,  propertjr, 
operations,  transactions  and  business  in  this 
State,  a  domestic  corporation,  and  shall  be  so 
held  and  treated  in  all  suits  and  legal  proceed- 
ings which  may  be  commenced  or  carried  on 
by  or  against  any  such  railroad  corporation,  as 
well  as  in  all  other  matters  relating  to  such 
corporation.  No  railroad  corporation  which 
has  a  charter,  or  any  corporate  authority,  from 
any  other  State,  shall  do  business  in  this  State 
as  the  lessee  of  the  works,  property,  or  fran- 
chises of  any  other  corporation  or  person,  or 
otherwise,  or  bring  or  maintain  any  action, 
suit  or  proceeding  in  this  State,  until  it  shall, 
in  addition  to  wnat  is  hereinbefore  required, 
file  in  the  office  of  the  Secretary  of  State  a 
writing,  duly  executed  under  its  corporate 
seal,  accepting  the  provisions  of  this  section, 
and  agreeing  to  be  governed  thereby;  and  its 
failure  to  do  so  may  be  pleaded  in  abatement 
of  any  such  action,  suit  or  proceeding;  but 
nothing  herein  contained  shall  be  construed  to 
lessen  ue  liability  of  any  corporation  which 
may  not  have  complied  with  the  requirements 
of  this  section,  upon  any  contract  or  for  any 
wrong." 

The  remaining  portion  of  this  section  pre- 
scribes a  penalty  and  the  form  of  prosecution, 
for  the  failure  of  the  corporation  to  comply 
with  the  provisions  of  this  section.  No  ques- 
tion is  made  as  to  the  sufficiency  of  the  lx>nd, 
or  the  time  at  which  the  application  for  re- 
moval was  made,  or  as  to  the  form  of  the 
pleading  by  which  the  question  of  the  right  of 
i-emovd^was  presented. 

The  only  controversy  before  us  is  whether 
or  not  the  facts  above  stated  entitle  the  de- 
fendant to  a  removal  of  this  action  to  the  dis- 
trict court.  It  was  suggested  by  the  oounsel 
for  the  defendant  that  the  provision  of  the 
statute  is  that  "No  railroad  corporation  .  .  . 
shall  do  business  in  this  State  as  the  lessee," 
etc.,  and  that,  as  the  defendant  does  not  pur- 
port to  be  a  railroad  corporation,  the  statute 
does  not   apply   to  it.    This   point  was  not 


pressed  in  the  argument,  and,  I  think,  proper- 
ly so;  for,  while  the  name  of  the  defendant, 
the  Newport  News  &  Mississippi  Valley  Com- 
pany, does  not  include  the  word  railroad 
the  said  company  is  by  its  charter  authorized 
to  construct,  hold,  own,  lease  and  operate  any 
railroad;  and  the  recoi^d  in  this  case  distinctly 
shows  that  it  is,  and  was  on  July  26,  I880, 
doing  business  as  a  railroad  company  in  this 
State,  and  that  it  must  therefore  be  regarded  as 
such  within  the  intent  of  said  statute. 

In  Baltimore  cfe  Ohio  Bailroad  Company  v. 
Koontz,  104  U.  S.  5[26L.  ed.  648], it  was  decided 
that  a  forei^  corporation,  operating  a  domes- 
tic corporation,  under  a  lease  of  the  road,  prop- 
erty and  franchises  of  the  latter,  does  not  there- 
by forfeit  or  surrender  its  rights  to  remove 
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into  the  Circuit  Court  of  the  United  States  a 
suit  instituted  against  it  in  a  court  of  the  State 
which  chartered  the  leased  corporatioo,  by  a 
citizen  of  that  State.  In  that  case  the  lessor 
company  was  a  Maryland  corporatioo,  and 
the  lessee  a  Virginia  corporation,  and  in  its 
opinion  the  court  says: 

"It  is  not  denied  that  the  Maryland  com- 
pany derived  all  its  power,  so  far  as  the  oper- 
ation oi  the  Virginia  road  was  concerned^ 
from  the  Virginia  corporation;  nor  that,  in  re- 
spect to  the  business  of  that  road,  it  most  do 
just  what  was  required  of  the  Virginia  corpo- 
ration by  the  laws  of  Virginia;  but  that  does 
not,  in  our  opinion,  make  it  a  corporation  of 
Virginia  ...  A  corporation,  therefore, 
created  by  and  organized  under  the  laws  of  a 
particular  State,  and  having  its  principal  office 
there,  is,  under  the  Constitution  and  laws, 
for  the  purpose  of  suing  and  being  saed,  a 
citizen  of  that  State,  possessing  all  Uie  rixiita 
and  having  all  the  powers  its  charter  confers." 

So,  in  the  case  at  bar,  the  fact  that  the  de- 
fendant has  leased  and  is  operating  the  railrosd 
of  a  corporation  of  this  State,  does  not  make 
it  a  citizen  of  this  State,  within  the  meaiuof 
of  the  Constitution  and  Laws  of  the  Umtea 
States. 

By  a  statute  of  the  State  of  Wisconsin, 
enacted  in  1870,  it  was  declared  that  any  Are 
insurance  company,  association,  or  partner- 
ship, incorporated  by  or  organized  under  tbe 
laws  of  any  other  State  of  the  United  States 
.  .  .  desiring  to  transact  any  such  bostness 
(fire  insurance),  by  any  agent  or  agents,  in  this 
State,  shall  first  appoint  an  attorney  in  this 
State  on  whom  process  of  law  can  be  served, 
containing  an  agreement  that  such  company 
will  not  remove  the  suit  for  trial  into  the 
United  States  Circuit  Court  or  Federal  Coorts, 
and  file  in  the  office  of  the  Secretary  of  State 
a  written  instrument,  duly  signed  and  sealed, 
certifying  such  appointment,  which  shall  con- 
tinue until  another  attorney  be  substitoted.'* 
1  Tavlor,  Stat.  §  22,  p.  958. 

Willie  the  statute  was  in  force,  the  Home 
Insurance  Company,  a  corporation  of  New 
York,  established  an  agency  in  the  State  of 
Wisconsin,  and,  in  compliance  with  tbe  r^ 
quirements  of  said  statute,  filed  in  the  office  of 
the  Secretary  of  State  of  that  State  a  written 
power  of  attorney,  duly  executed  by  said  com- 
pany, in  which  is  contained  this  clause:  "And 
said  company  agrees  that  suits  commenced  m 
the  state  courts  of  Wisconsin  shall  not  be  re- 
moved by  the  acts  of  said  company  into  the 
United  States  Circuit  or  Federal  Courts.** 

Afterwards  the  company  issued  a  policy  of 
insurance  to  one  Morse,  and.  a  loss  having  oe- 
curred  under  it,  Morse  sued  the  eompanym 
one  of  the  state  courts  of  Wisconsin.  The 
compan  V  appeared  in  the  state  court,  and  filed 
its  petition  to  remove  the  case,  under  the  Act 
of  Confess,  into  the  United  States  Circuit 
Court  £>r  the  district.  The  state  court  re- 
fused to  remove  the  case,  and  iudraent  was 
rendered  by  it  for  the  plaintiff.  This  Judg- 
ment was  affirmed  by  the  Supreme  Court  of 
Wisconsin  (Jforw  v.  Hom€  Ins.  Co.  80  Wis. 
496);  and  from  this  latter  court  the  company 
topk  the  case  to  the  Supreme  Court  of  tbe 
United  States,  which  held  that  the  aforesaid 
statute  was  repugnant  to  the  Constitution  of 
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the  United  Slates,  and  the  laws  made  in  pur- 
suance thereof,  and  that  it  was  therefore  illegal 
and  void;  and,  further,  that  the  aforesaid 
agreement,  executed  and  filed  in  pursuance  of 
sSd  statute,  is  also  void,  and  afforded  no 
ground  for  the  refusal  of  the  state  court  to  re- 
move said  action  to  the  federal  court  Hattie 
Int.  Oo.  V.  Morse,  87  U.  S.  20  Wall.  445  [22  L. 
ed.  365J. 

The  suhstance  of  this  decision  is  that  a  for- 
eign corporation,  by  a  positive  agreement, 
niade  in  pursuance  of  a  state  statute,  cannot 
take  away  its  right  to  remove  a  suit  brought 
against  it  in  a  state  court  to  the  federal  court. 

Our  statute  (section  80.  chapter  54,  Code 
1887),  and  the  agreement  of  the  defendant  filed 
in  pursuance  thereof,  do  not,  directly  or  in 
terms,  stipulate  that  the  foreign  corporation 
shall  or  will  not  remove  any  suit  from  the  state 
to  the  federal  courts;  but  the  statute  does  de- 
clare that  the  corporation  filing  such  agree- 
ment shall  be,  '*  as  to  its  works,  property,  op- 
erations, transactions  and  business  in  this  state, 
a  domestic  corporation,  and  shall  be  so  held 
and  treated  In  all  suits  and  legal  proceedings 

...  as  well  as  to  all  other  matters  relat- 
ing to  such  corporation;"  and  thus  it  does  in- 
directly take  from  the  corporation  the  right  to 
remove  into  the' federal  courts  any  suit  brought 
asainst  it  by  a  citizen  of  this  Slate,  because,  as  a 
dome8ticcorporation,itcan  possess  no  such  right. 

The  question  then  arises.  Does  said  statute 
make  the  defendant  a  corporation  of  this  State? 

The  foUowini;  propositions  of  law  are  set- 
tled by  the  decisions  of  the  Supreme  Court  of 
the  United  States: 

JHrst,  A  corporation  exists  only  in  contem- 
plaUon  of  law,  and  by  force  of  law,  and  can 
have  no  legal  existence  beyond  the  bounds  of 
the  State  or  sovereignty  by  which  it  is  created. 
It  must  dwell  in  the  place  of  its  creation. 

Second.  Where  a  corporation  is  created  b^ 
the  laws  of  a  State,  the  legal  presumption  is 
that  all  its  members  are  citizens  of  the  State  by 
which  it  was  created;  and  in  a  suit  by  or 
against  it,  it  is  conclusively  presumed  to  be  a 
atizen  of  such  State. 

Tftird.  A  corporation  endued  with  the  ca- 
pacities and  faculties  it  possesses  by  the  co- 
operating legislation  of  two  States  cannot  have 
one  and  the  same  legal  beinff  in  both  States. 
Neither  State  could  confer  on  Ft  a  corporate  ex- 
istence in  the  other,  nor  add  to  nor  diminish 
tbepowers  to  be  there  exercised. 

I^rth.  The  constitutional  privilege  which 
a  corporation  has  as  a  citizen  of  one  State  to 
sue  the  citizens  of  another  State  in  the  federal 
courts  cannot  be  taken  away  by  simply  declar- 
ing it  to  be  a  corporation  of  tne  latter  State. 
O&w  it  M.  R.  Co.  V.  Wheeler,  66  U.  8. 1  Black, 
286  [17  L,  ed.  180];  ManhaU  v.  Baltimore  cfc 
0.  R.  Co.  57  U.  S.  16  How.  814  [14  L.  ed.  958]; 
Lafayette  Ins.  Oo.  v.  French,  69  U.  S.  18 How. 
404  [15  L.  ed.  451];  Oermania  F.  Ins.  Co.  v. 
FraneU,  78  U.  8.  11  Wall.  ^10  [20  L.  ed.  77]; 
ChiMgo  A  N.  W,  R.  Co.  v.  Whitton,  80  U.  8. 
13  WaU.  270  [20  L.  ed.  5711;  MuOer  v.  Dows, 
94  U.  8.  444  [24  L.  ed.  207|;  Memphis  R  Co. 
v.  Alabama,  107  U.  8.  581  [27  L.  ed.  518]. 

In  MuUer  v.  Dows,  supra,  the  court  de- 
cided that  "  A  corporation  created  by  the 
laws  of  Iowa,  although  consolidated  with 
another  of  the  same  name  in  Missouri,  un- 
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der  the  authority  of  a  statute  of  each  State, 
is,  nevertheless,  in  Iowa,  a  corporation  exist- 
ing there  under  the  laws  of  that  State  alone.'' 

And  the  court,  in  its  opinion  in  Memphis 
Railroad  Company  v.  Alabama,  supra,  aajBi 
''The  defendant,  being  a  corporation  of  the 
State  of  Alabama,  has  no  existence  in  this 
State  as  a  legal  entity  or  person,  except  under 
and  by  force  of  its  incorporation  by  this  Stale, 
and,  although  also  incorporated  in  tlie  State  of 
Tennessee,  must,  as  to  all  its  doings  within  the 
State  of  Alabama,  be  considered  a  citizen  of  Al- 
abama, which  cannot  sue  or  be  sued  by  another 
citizen  of  Alabama  in  the  courts  of  the  United 
States." 

In  the  opinion  in  Ohio  Railroad  Compa- 
ny V.  Wheeler,  supra,  the  court  says:  "It  is 
true  that  a  corporation  by  the  name  and  style 
of  the  plaintiffs  appears  to  have  been  chartered 
bjir  the  States  of  Indiana  and  Ohio,  clothed 
with  the  same  capacities  and  powers,  and  in- 
tended to  accomplish  the  same  objects;  and  it 
is  spoken  of  in  the  laws  of  the  State  as  one 
corporate  body,  exercising  the  same  powers, 
and  fulfilling  the  same  duties,  in  both  States. 
Yet  it  has  no  legal  existence  in  either  State,  ex- 
cept by  the  law  of  the  State;  and  neither  State 
could  confer  on  it  a  corporate  existence  in  the 
other,  nor  add  to  nor  diminish  the  powers  to  be 
there  exercised.  It  may,  indeed,  be  composed 
of  and  represent,  under  the  corporate  name, 
the  same  natural  persons.  But  the  legal  entity 
or  person  which  exists  hj  force  of  law  can 
have  no  existence  beyona  the  limits  of  the 
State  or  soverei^ntjr  which  brings  it  into  life 
and  endues  it  with  its  faculties  and  powers.'* 
66  U.  8.  1  Black,  297  [17  L.  ed.  138]. 

The  conclusion  from  these  authorities  is  that 
a  corporation  possessing  the  same  name,  pow- 
ers, duties,  franchises  and  purposes^  and  com- 
posed of  the  same  natural  persons,  if  incorpo- 
rated by  two  States,  will  be,  under  the  Consti- 
tution and  Laws  of  the  United  States,  regarded 
and  treated  as  two  separate  and  distinct  corpora- 
tions of  the  respective  States,  and  not  one  cor- 
poration existing  in  both  States;  and,  conse- 
quently, no  corporation  of  one  State  can  be 
made  a  domestic  corporation  of  another  State 
by  simply  declaring  that  it  shall  be  such. 

In  onler  to  make  a  corporation  chartered  by 
another  State  a  corporation  of  this  State,  it 
must  be  chartered  by  this  State.  It  will  then 
be  a  domestic  corporation  of  this  State,  with- 
out reference  to  its  charter  in  the  forei|B^  State, 
with  such  powers,  duties  and  franchises  only 
as  are  conferred  by  the  charter  and  laws  of 
this  State. 

The  defendant,  the  Newport  News  &  Missis- 
sippi Valley  Company,  is  conceded  to  be  a 
foreign  corporation,  created  by  the  laws  of  the 
State  of  Connecticut;  and  it  is  not  pretended 
that  it  has  been  chartered  as  a  corporation  of 
this  State,  unless  the  statute  under  considera- 
tion, which  merely  declares  that  it  shall  be  a 
domestic  corporation,  and  so  held  and  treated 
in  all  suits  and  legal  proceedings,  as  well  as 
in  aU  other  matters  relating  to  it,  makes  It 
such.  The  most  that  can  be  said  to  be  done  by 
this  statute  is  that  it  attempts  to  adopt  or 
naturalize  this  Connecticut  corporation,  and 
all  other  foreign  corporations,  and  make  them 
domestic  corporations,  and  citizens  of  this 
State,  without  either  chartering  it  as  a  corpo- 
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ration  of  this  State  by  any  special  Act  of  the 
Legislature  or  requiring  it  to  obtain  a  charter 
and  organize  itself  into  a  domestic  corporation 
under  the  general  laws  of  this  State.  If  we 
are  to  hold  the  defendant  as  a  domestic  cor- 
poration of  this  State,  then  we  have  the  anom- 
aly, or,  rather,  the  absurdity,  of  a  corporation 
without  a  charter;  because,  according  to  the 
settled  law,  we  cannot  look  to  the  foreign  char- 
ter in  order  to  ascertain  the  powers,  duties  and 
franchises  of  a  domestic  corporation,  but 
alone  to  the  authority  conferred  by  its  domestic 
charter  and  the  laws  of  this  State. 

The  evident  purpose  of  that  provision  of 
our  statute  which  declares  that  the  foreign  cor- 
poration shall  be  a  domestic  corporation,  "and 
«o  held  and  treated  in  all  suits  and  legal  pro- 
ceedings which  may  be  commenced  or  carried 
on  by  or  against  it,"  was  to  prevent  such  cor- 
poration from  removing  suits  brought  by  or 
against  it  in  the  courts  of  this  State  to  the 
f^eral  courts.  This  provision,  if  applied  to 
ft  foreign  corporation,  would  be  in  connict  with 
the  Constitution  and  Laws  of  the  United 
States,  and  therefore  inoperative  and  void. 
Home  Ins,  Co.  v.  Morse,  87  U.  S.  20  Wall.  445 
I22L.  ed.  365]. 


The  defendant  here  being,  as  we  have  seen 
a  foreign  corporation,  notwithstanding  tbe 
declaration  of  our  statute  that  it  shall  be  a  do- 
mestic corporation,  the  said  provision  of  tlie 
statute,  so  far  as  it  attempts  to  take  from  the 
defendant  tbe  right  to  remove  any  suit  to  tbe 
federal  courts,  as  well  as  the  agreement  filed 
by  it  in  pursuance,  must  be  held  inoperatire  to 
prevent  such  removal  in  any  suit  in  which  it 
would  have  the  right  of  removal  under  the 
Constitution  and  Laws  of  the  United  States. 

I  am,  therefore,  of  the  opinion  that  the  Cir- 
cuit Court  erred  in  denying  the  petition  and 
motion  of  the  defendant  to  remove  this  action 
for  trial  into  the  District  Court  of  the  United 
States,  as  prayed  for  in  its  said  petition;  and 
for  said  error  alone  the  judgment  of  the  taid 
court  is  rewrsed,  the  verdict  of  the  jury  set  atidi^ 
and  the  ease  is  remanded  to  said  Circuit  Ontri, 
with  directions  to  it  to  enter  the  order  required 
by  the  Act  of  Congress  in  such  cases,  and  to 
proceed  no  further  m  this  case,  unless  its  jaris- 
diction  is  restored  by  the  action  of  tbe  said 
District  Court  of  the  United  States. 

English  and  Brannon,  JJ.,  concurred; 
Green*  c/.,  absent. 
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The  indorser  of  a  promissory  note  which 
is  complete  on  its  face,  the  sum  payable,  the  date, 
time  of  payment,  and  name  of  payee,  all  heing 
inserted,  who  delivers  It  to  the  maker,  who  is 
neither  his  agent  nor  employ^,  to  be  carried  to 
the  payee,  is  not  .liable  to  a  bona  fide  holder  for 
value  for  the  increased  amount  of  the  note  tf  the 
maker  raises  it  before  delivering  it,  simply  be- 
cause spaces  were  left  in  the  note  In  such  a  man- 
ner as  to  permit  words  and  fljrures  to  be  inserted 
and  thus  increase  the  amount  payable  and  readily 
deceive  innocent  third  parties. 

(March  OT,  188G.) 

APPEAL  by  plaintiff,  from  a  judgment  of 
the  Baltimore  City  Court  in  his  favor  but 
for  a  less  amount  than  was  demanded,  in  an 
action  upon  certain  promissory  notes.  Af- 
Jirmed. 

The  facts  sufficiently  appear  in  the  opinion. 

Messrs.  Charles  Poe  and  John  Guyton 
Boston,  for  appellant: 

Evidence  is  not  competent  or  admissible,  as 
against  the  appellant,  to  show  that  an  altera- 
tion was  made  in  the  notes,  there  being  nothing 
upon  the  face  to  indicate  that  such  alteration 
had  been  made,  and  he  being  no  party  thereto, 
and  having  no  notice  nor  knowledge,  and  be- 
ing the  payee  of  the  notes. 

Tome  V.  ParkersJmrg  Branch  R.  Co.  89  Md.  86. 

This  is  precisely  the  case  in  which  the  doc- 
trine, "Where  one  of  two  innocent  parlies 
.  must  suffer,  that  one  should  suffer  whose  neg- 
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ligence  has  enabled  the  third  party  to  commit 
the  wrong,"  is  applicable. 

Daniel,  Neg.  Inst.  2d  ed.  §  1405;  Toung  v. 
OroU,  4  Bing.  253;  Jsnard  v.  Torres,  10  La. 
Ann.  103;  Garrard  v.  Haddan,  67  Pa.  82; 
Harvey  v.  Smith,  55  HI.  224;  Phelan  v.  Jfon. 
67  Pa.  59;  Zimmerman  v.  Rote,  75  Pa.  188; 
Halifax  Union  v.  Wheeltorighi,  L.  R.  lOEidi. 
188;  Seibel  v.  VaugJuin,  69  III  257;  Bank  of 
Ireland  v.  Bmns,  5  H.  L.  Cas.  889;  OonJdinj. 
Wilson,  5  Ind.  209;  Van  Dvzer  v.  How,  81 N. 
Y.  581;  Tocum  v.  Smith,  68  lU.  821;  Btefcy 
V.  Johnson,  18  Bush,  197;  Scotland  Co.  Bank 
V.  aConnel,  28  Mo.  App.  165. 

The  notes  in  this  case  being  made  payable 
to  the  order  of  the  plaintiff,  and  indorsed  by 
the  defendant  prior  to  their  delivery  by  the 
maker  to  the  plaintiff,  the  defendant,  m  tbe  ab- 
sence of  proof  to  the  contrary,  was  a  j<nBt 
maker  and  not  the  indorser  thereof. 

Ives  V.  Bosley,  85  Md.  262. 

Messrs.  Joseph  S.  Heuisler  and  Charles 
W.  Heuisler,  for  appellee: 

The  defendant  pleaded  the  general  isBoe. 
pleas  of  nil  debit,  and  did  not  promise;  and  un- 
der these  pleas  it  was  entirely  competent  for 
him  to  prove  anything  which  showM  that  be 
did  not  owe  the  money  sued  for,  and  to  have 
admitted  in  evidence  facts  connected  with  tbe 
execution  of  the  note  which  were  supposed  to 
indicate  fraud  in  the  procurement  thereof. 

Poe,  PL  §  607;  Totten  v.  Bucy,  57  Md,  452» 
458;  Crampton  v.  Perkins,  8  Cent.  Rep.  691, 
65  Md.  25;  Thome  v.  Fox,  8  Cent.  Rep.  802, 67 
Md.  78. 

The  notes  when  they  passed  from  the  defend- 
ant  were  complete  as  to  date,  time  and  amount; 
and  however  awkwardly  drawn,  he  will  be 
protected  from  their  alteration  by  forgery  in 
whatever  mode  it  may  be  accomplished;  and 
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unlefls  tbe  alteration  has  been  committed  by 
«ome  one  in  whom  he  has  authorized  others  to 
phioe  confidence  as  acting  for  him,  he  has  quite 
as  good  a  right  to  rest  upon  the  presumption 
that  it  will  not  be  criminally  altered,  as  any  per- 
son has  to  take  the  paper  on  the  presumption 
that  it  has  not  been. 

EoimesY,  Tntmper,  22  Mich.  434,486;  Oreen- 
Jldd  Sav,  Bank  v.  StawOl,  128  Mass.  208;  Knox- 
viUe  Nat.  Bank  v.  Clark,  61  Iowa,  264. 

If  the  instrument  was  complete  without  blanks 
at  the  time  of  its  delivery,  the  fraudulent  in- 
crease of  the  amount,  by  taking  advantage  of 
a  space  left  without  such  intention,  although 
it  may  be  negligently,  will  constitute  a  mate- 
rial alteration  and  operate  to  discbarge  the 
maker.  No  title  will  pass,  even  to  an  innocent 
holder  for  value,  when  a  bill  or  note  has  been 
materially  altered  after  its  issue,  as  against  those 
persons  who  signed  the  instrument  in  its  origi- 
nal state. 

1  Randolph,  Com.  Paper,  p.  296;  Holmes  v. 
Tnitnper,  22  Mich.  486;  Greenfield  Sav.  Bank 
T.  Stawell,  123  Mass.  196;  KnoxviUe  Nat.  Bank 
T.  Clark.  51  Iowa,  264;  Bank  of  Ohio  Val- 
iey  V.  Lockwood,  18  W.  Va.  416;  Angle  y.North' 
ioeetern  Mut.  L.  Ins.  Co.  92  U.  S.  830  (28  L.  ed. 
656);  Wood  V.  Steele,  73  U.  S.  6  Wall.  80(18  L. 
ed.  725);  (hoen  v.  Hall,  Md.  Ct.  of  App.  (Md. 
L.  J.  Jan.  28,  1889);  Trigg  v.  Taylor,  27  Mo. 
245;  Goodman  t.  Eastman,  4  N.  H.  455;  Mc- 
Grath  v.  Clark,  56  N.  Y.  84;  Masters  v.  Miller, 
4  T.  R.  820. 

HUler,  J,,  delivered  the  opinion  of  the 
<!OUft: 

John  Burrows  sued  Francis  Ellunk  as  joint 
maker  or  indorser  of  two  promissory  notes.each 
parporting  to  be  for  1^0,  signed  by  Charles 
F.  Klunk,  dated  February  7,  1887,  and  pay- 
able to  the  order  of  Burrows,  one  on  the  first 
•of  June  and  the  other  on  the  first  of  July  fol- 
lowing. The  defense  is  that  these  notes  had 
been  fraudulently  raised  from  |50  to  $550  each. 

At  the  trial  two  exceptions  were  taken  by  the 
plaintiff  which  need  not  be  stated  at  length. 
-On  some  points  there  is  a  conflict  of  testimony, 
but  as  to  the  following  material  facts  there  ap- 
pears to  be  no  contradiction. 

Charles  F.  Klunk  is  the  son  of  the  defend- 
ant, Francis  A.  Klunk.  The  son  had  become 
indebted  to  the  plaintiff.  Burrows,  in  about  the 
sum  of  $4,000,  and  the  plaintiff  visited  his 
house  on  the  5th  of  February  and  told  him  to 
get  notes  indorsed  bv  his  father  to  tbe  amount 
of  ^1,100,  and  that  his  (the  son's)  father-in-law 
would  settle  the  balance. 

On  the  same  day  the  son  called  upon  his 
father  with  five  promissory  notes  in  favor  of 
Burrows  drawn  up  by  the  son  and  signed  by 
him  as  maker,  for  $50  each,  and  asked  his 
father  to  indorse  them,  which  the  latter  posi- 
tively refused  to  do. 

On  the  next  day,  February  6,  the  plaintiff 
and  the  son  visited  the  father  at  his  house,  but 
the  plaintiff  testifies  there  was  nothing  then 
said  about  indorsing  notes  in  tbe  presence  of 
the  father,  and  that  he  went  there  simply  for 
the  purpose  of  being  introduced  as  the  gentle- 
man who  was  furnishing  the  son  with  goods. 

On  the  following  Tuesday,  February  8,  the 
son  again  called  upon  his  father  at  his  shop, 
4igaln   importuned  him  to  indorse  these  five 
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notes,  and  after  a  good  deal  of  persuasion  he 
agreed  to  indorse  two  of  them  which  matured 
respectively  on  the  first  of  June  and  the  first  of 
July,  1887.  Before  doing  so  he  took  them  to 
his  office,  read  them  over  carefully,  saw  they 
were  for  $50  each,  that  they  were  dated  the 
7th  of  February,  and  were  payable  to  the  order 
of  the  plaintiff.  He  then  wrote  his  name  on 
the  back  of  each,  and  delivered  them  to  his 
son. 

The  latter  has  gone  away  and  when  the 
notes  were  product  at  the  tnal,  it  appears  the 
words  '*Five  hundred  and"  had  been  inserted 
before  the  word  "Fifty"  in  the  body,  and  the 
figure  "5"  before  the  figures  *'50"  in  the  left 
hand  upper  comer  of  each  of  them. 

This  statement  is  taken  mainly  from  the  tes- 
timony of  the  defendant,  which  in  these  par 
ticulars  is  uncontradicted.  The  notes  them- 
selves have  been  submitted  to  us  for  inspection. 
This  inspection  shows  that  if  they  were  thus 
altered,  the  alterations  must  have  been  made 
by  the  son  after  his  father  wrote  his  name  upon 
them,  and  before  they  were  delivered  to  the 
plaintiff,  and  that  they  must  have  been  in  such 
condition  when  signed  by  the  defendant,  as  to 
admit  of  the  alterations  being  so  made  as  to 
readily  deceive  innocent  third  parties. 

There  must  have  been  a  space  between  the 
'*$"  and  the  figures  "50"  sufficient  for  the  in- 
sertion of  the  figure  "5,"  and  a  blank  before 
the  word  "Fifty  sufficient  to  let  in  the  words 
"Five  Hundred  and."  As  they  now  appear 
they  are  throughout  in  the  handwriting  oi  the 
son,  who  signed  them  as  maker,  written  with 
the  same  ink,  and  with  no  discoverable  trace  of 
erasure.  f 

It  was  left  to  the  juiy,  by  the  granting  of 
the  plaintiff's  and  defendant's  first  prayers,  to 
find  whether  the  alterations  had  b^n  made; 
and  the  verdict  shows  that  they  found  this  is- 
sue of  fact  in  the  affirmative.  But  the  plaint- 
iff has  testified  that  he  had  no  knowledge  of 
these  alterations  when  he  received  the  notes, 
and  the  question  is,  Can  he  recover  upon  them 
against  the  defendant  even  if  he  had  no  such 
knowledge? 

It  is  manifest  that  if  the  defendant  is  made 
liable  for  the  full  amount  of  these  altered  notes 
he  will  suffer  a  wrong  and  sustain  a  loss,  by 
means  of  a  crime  not  less  serious  than  the  for- 
gery of  his  signature.  If  his  signature  had 
been  forged,  or  if  the  notes  had  b^n  raised  by 
obliteration  of  the  writing  by  any  chemical 
process,  or  by  any  other  device  of  an  ingenious 
forger,  it  is  conceded  he  would  not  be  liable. 
But  because  these  small  spaces  were  in  the  notes 
when  he  wrote  his  name  upon  them,  it  is  con- 
tended that  he  was  negligent  in  si^rning  and 
leaving  them  in  that  condition,  and  that  the 
doctrine  that  where  one  of  two  innocent  par- 
ties must  suffer  that  one  should  suffer  whose 
negligence  has  enabled  the  third  party  to  com- 
mit the  wrong,  is  invoked  against  him. 

There  are  some  cases  in  which  this  doctrine 
has  been  applied  to  negotiable  instruments  in  or- 
der to  protect  innocent  holders  for  value;  but  we 
think  the  weight  of  authority  in  this  country- 
is  against  its  application  to  a  case  like  the  pres- 
ent. In  support  of  this  position  we  refer  to 
the  able  judgment  of  the  Supreme  Court  of 
Michigan  delivered  by  Judge  Cbristiancy  in 
Holmes  v.  Trumper,  22  Mich.  427,  and  the 
87 
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equally  able  and  elaborate  opinion  of  the  Su- 
preme Judicial  Court  of  Massachusetts,  deliv- 
ered by  Chief  Justice  Gray  in  Oreenfield  8av. 
Bank  v.  St&toeU,  128  Mass.  196;  also  to  the 
cases  of  Qoodman  v.  Bkulman,  4  N.  H.  455; 
McQrath  v.  Glarky  56  N.  Y.  84;  KnoxviUe  Nat. 
Bank  t.  Clark,  51  Iowa,  264,  and  W<nrall  v. 
Qheen,  89  Pa,  888. 

Such  also  seems  to  be  the  effect  of  the  decis- 
ions of  the  Supreme  Court  in  Wood  v.  Steele, 
78  U.  S.  6  Wall.  80  [18  L.  ed.  725],  and  Angle 
T.  Northwestern  Mut,  L.  Ins,  Co,  92  U.  S.  880 
[28  L.  ed.  556]. 

The  case  of  Tome  v.  Parkenimrg  Branch 
Railroad  Company,  89  Md.  86,  is  (juite  differ- 
ent from  this.  The  main  question  m  vol  Ted  in 
that  case  was  the  extent  of  the  liability  of  pri- 
vate corporations  for  the  acts  of  their  agents 
done  within  the  scope  of  their  employment, 
expressed  or  implied.  The  party  who  committed 
the  fraud  was  the  treasurer  and  stock-transfer 
agent  of  the  company,  intrusted  with  its  seal, 
with  books  of  stock  certificates  signed  in  blank 
bv  the  president,  and  was  put  in  sole  charge 
of  the  company's  office  in  Baltimore.  He  was 
thus  furnished  by  the  company  with  every  fa- 
cility for  making  a  fraudulent  issue  of  stock. 
But  here  no  such  relation  existed  between  the 
defendant  and  his  son.  The  latter  was  neither 
the  agent  nor  even  the  employ^  of  the  former. 
The  notes  were  simply  delivered  to  him  after 
they  had  been  sigped,  for  the  purpose  of  being 
carried  to  the  plaintiff. 

Nor  is  it  a  case  where  one  siens  a  note  in 
blank  as  to  amount,  and  delivers  it  to  another 
for  use  with  intention  that  the  blank  should  be 
fiUed. 

In  such  case  the  instrument  carries  on  its 
face  an  implied  authority  to  fill  the  blank,  and 
the  signer  makes  the  person  to  whom  it  is  thus 
delivered  his  agent  for  that  purpose,  and  is  re- 
sponsible to  an  innocent  holder  for  value  for 
whatever  sum  may  be  inserted.  But  here  each 
note  was  complete  on  its  face  when  it  left  the 
hands  of  the  defendant  A  sum  payable  was 
actndly  written  in  it,  and  the  date,  time  of 
pajrment  and  the  name  of  the  payee  were  all 
inserted. 

In  such  case  there  can  be  no  inference  that 
the  defendant  authorized  anvone  to  increase 
this  amount  simply  because  blank  spaces  were 
left  in  which  there  was  room  to  insert  a  larger 
sum.  It  may  have.been  carelessness  in  thede- 
fendant  to  sign  the  notes  without  drawing  lines 
through  these  spaces,  but  he  was  evidently 
not  a  business  man  accustomed  to  sign  notes, 
and  it  was  not  his  carelessness  but  the  crime 
committed  by  another  that  was  the  proximate 
cause  that  misled  the  plaintiff. 

Appellant's  counsel  have  placed  great  reli- 
ance upon  Uie  English  case  or  Young  v.  Orote, 
4  Bine.  258.  In  tnat  case  a  husband,  bavins 
occasion  to  leave  home  for  several  days,  signea 
checks  upon  his  banker  in  blank,  left  them 
with  his  wife  with  directions  to  have  them 
filled  up  with  such  sums  as  the  purposes  of  his 
business  might  require  during  his  absence. 
The  wife,  in  order  to  pay  wages  to  persons  em- 
ployed by  her  husband,  directed  a  clerk,  who 
was  also  employed  by  him,  to  fill  up  one  of 
tliese  checks  for  a  certain  sum.  The  clerk  did 
so,  showed  it  to  her  and  she  directed  him  to 
draw  the  money  from  the  banker.  When 
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drawn  up  by  the  clerk  the  check  was  in  sob- 
stantially  the  same  form,  as  to  blank  spaceB, « 
these  notes,  and  before  he  presented  it  the 
clerk  had  in  the  same  manner  raised  it  to  a  much 
larger  sum.  Thef banker  paid  theraisec^cbech 
in  good  faith,  and  was  protected  in  so  doiDf 
against  the  claim  of  his  customer,  the  husband. 
The  difference  as  to  facts,  between  that 
case  and  this  is  that  there  the  check  wassifiMd 
in  blank  by  the  husband  who  oonsdtatea  his 
wife  his  agent  to  fill  it  up,  and  the  raidog  or 
forgery  was  committed  by  a  clerk  in  his  em- 
ployment. 

It  was  also  a  case  between  banker  and  cus- 
tomer; and  in  Oreenfldd  Savings  Bank  v.  Stov- 
dly  supra,  the  position  is  taJcen  that  "The 
maker  of  a  promissory  note  holds  no  such  n- 
lation  to  the  indorsees  thereof  as  a  customer 
does  to  his  banker;  the  relation  between  hank- 
er and  customer  is  created  by  their  own  con- 
tract, by  which  the  banker  is  bound  to  honor 
his  customer's  drafts;  and  if  the  negligence  of 
the  customer  affords  opportunity  to  a  derk  or 
other  person  in  his  employ  to  add  to  the  tenns 
of  a  draft,  and  thereby  mislead  the  banker, 
the  customer  may  be  well  held  liable  to  the 
banker." 

There  is  force  in  this  position;  but  the  case 
of  Toung  v.  Grote,  though  it  has  not,  so  for  as 
we  can  ascertain,  been  directly  overruled,  has 
been  seriously  questioned,  not  so  muc&  as  to 
its  result,  but  as  to  the  reasoning  on  whidi  it 
is  founded.  Subsequent  comments  of  the 
English  judges  go  far  to  limit  the  doctrine 
there  laid  down  to  the  peculiar  circumatonoes 
of  that  case.  All  the  decisions  containing  the 
comment,  made  up  to  that  time,  are  referred 
to  in  Oreer^ld  Savings  Bank  v.  StowU, 

To  these  we  may  add  the  more  recent  case 
of  Basoendale  v.  Bennett,  in  the  Court  of  Ap- 
peals, L.  R.  8  Q.  B.  Div.  526,  in  which  Brett,. 
L.  J,  said:  "I  think  the  observations  made 
by  the  Lords  in  the  case  of  Bank  oflrelandY. 
Evans,  5  H.  L.  Cas.  889»  have  shaken  Ttntiy?. 
OroU,  and  Coles  v.  Bankof  England,  10  Ai  & 
El.  487,  as  authorities." 

The  case  is  discredited  if  not  overruled  as 
an  authority,  and  we  have  found  no  English 
decision  in  which  the  maker  of  a  promiasoiy 
note  has  been  held  liable  under  drcomstanoes 
similar  to  those  which  exist  in  Uie  present 
case. 

We  approve  and  adopt  the  following  reason^ 
ing  in  Holmes  v.  Trumper,  suvra:  "The  »^ 

fence,  if  such  it  can  be  called,  is  of  the  same 
ind  as  might  be  claimed  if  any  man  in  sin- 
ing  a  contract  were  to  place  nis  name  far 
enough  below  the  instrument  to  permit  another 
line  to  be  written  above  it  in  apparent  har- 
mony with  the  rest  of  the  instrument;  or  as  if 
an  instrument  were  written  with  ink  the  ma- 
terial of  which  would  admit  of  easy  and  com- 
glete  obliteration  or  fading  oat  by  some  chem- 
»1  application  which  would  not  affect  the 
face  of  the  paper;  or  bv  failing  to  fill  any 
blank  at  the  end  of  any  line  whidi  might  hap- 
pen to  end  far  enou^  from  the  side  of  the 
page  to  admit  the  insertion  of  a  woid. 

"Whenever  a  party  in  good  faith  signs  a 
complete  promissorv  note,  however  awkward- 
ly drawn,  he  should,  we  think,  be  equally  pnh 
tected  from  its  alteration  by  foigery  in  what- 
ever mode  it  may  be  accompliahed;  and  nnka- 
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perhaps  when  it  has  been  committed  by  some 
one  in  whom  he  has  authorized  others  to 
place  confidence  as  acting  for  him,  he  has 
quite  as  good  a  right  to  rest  upon  the  presump- 
tion that  it  will  not  be  criminally  altered  as 
any  person  has  to  take  the  paper  on  the  pre- 
sumption that  it  has  not  been;  and  the  parties 
taking  such  paper  must  be  considered  as  tak- 
ing it  opon  their  own  risk,  so  far  as  the  ques- 
tion of  forgery  is  concerned,  and  as  trusting  to 
the  character  and  credit  of  those  from  whom 
they  receive  it  and  of  the  intermediate  holders. 

"If  promissory  notes  were  only  given  by 
first  class  business  men  who  are  sfillful  in 
drawing  them  up  in  the  best  possible  manner 
to  prevent  foreery,  it  might  be  well  to  adopt 
the  high  standard  of  accuracy  and  perfection 
which  the  argument  in  the  behalf  of  the  ap- 
peUant  would  require.  But  for  the  great  mass 
of  the  people  who  are  not  thus  skillful  nor  in 
the  habit  of  frequently  drawing  or  executing 
such  paper,  such  a  standard  would  be  alto- 
gether too  high,  and  would  place  the  great 
majority  of  men  of  even  fair  education  and 
competency  for  business  at  the  mercy  of 
knaves,  and  tend  to  encourage  forgery  by  the 
protection  it  would  ^ve  to  forged  paper." 

We  are  all  of  the  opinion  that  the  defendant 
is  not  liable  for  the  amount  of  these  raised 
DOtes.  In  some  of  the  cases,  especially  in 
Pennsylvania  and  Mississippi,  recovery  has 
been  allowed  for  the  amount  of  the  note  oef ore 
it  was  thus  altered.  This,  however,  seems  to 
ignore  the  principle  said  to  be  of  universal  ap- 
plication that  any  material  alteration  of  a 
written  instrument  avoids  it  in  toto  as  to  any 
party  to  it  who  has  not  assented  to  such  dtera^ 
tion.  But  that  question  does  not  arise  on  this 
appeal.  The  verdict  and  judgment  were  in 
favor  of  the  plaintiff  for  the  original  amount 
of  notes,  with  interest;  and  the  defendant  has 
not  appealed. 

In  thus  disposing  of  the  case  we  have  as- 
sumed, and  must  not  be  understood  as  having 
decided,  that  the  plaintiff  is  a  holder  for 
value. 

It  follows  from  what  we  have  said  that  the 
Court  below  was  right  in  admitting  the  testi- 
mony objected  to  In  the  first  exception,  and 
that  there  is  no  error  prejudicial  to  the  appel- 
lant in  the  rulings  upon  the  prayers. 

The  judgment  is  therefore  c^fflrmed. 


LAa 


David  M.  NEWBOLD,  Appt,, 

PEABODY  HEIGHTS  CO. 
(....Md.....) 

agreeaaent  under  seal  between  a 
owner  and  an  ineorperated  com- 


j,  him  leeaeet  that  certain  lawful  restrict - 
fve  oovenantB  and  coDditionB,  contained  in  an 
agreement  and  its  accompanylnir  memorandum, 
looking  to  the  formation  of  the  company  and  the 
execution  of  the  lease  which  had  been  entered 
into  between  such  land  owner  and  the  projectors 
of  the  company,  should  be  binding  upon  the 
lessee  and  its  assigns  and  should  be  fully  carried 
out,  will  render  such  conditions  binding  upon  the 
lessee  and  its  assigns  with  notice,  although  they 
were  not  actually  incorporated  in  the  lease  and 
the  agreements  were  not  recorded  as  a  part  there- 
of. 

2.  A  lawAil  reatrictive  eovenant  entered 
into  between  a  lessor  and  his  lessee  in  respect  to 
the  manner  of  using  the  leased  property  will  be 
enforced  by  a  court  of  equity  against  the  lessee 
and  his  assigns  with  notice  although  the  cove- 
nant is  not  of  a  character  to  run  with  the  land. 

(March  27, 1880.) 

APPEAL  by  defendant,  from  a  decree  of  the 
Circuit  Court  of  Baltimore  City  in  favor  of 
plaintiff  in  an  action  for  the  specific  perform- 
ance of  a  contract  for  the  purchase  of  land. 
Bevereed, 

Argued  before  Alvey,  Ch,  J,,  Miller,  Robin- 
son, Irving,  Stone,  Bryan  and  McSherry.  JJ. 

Statement  bv  Alvey,  Ch.  J.: 

The  bill  in  this  case  was  filed  for  the  specific 
performance  of  a  contract  of  purchase  of  cer- 
tain real  estate. 

The  Peabod^  Heights  Company,  the  plaint- 
iff in  the  case,  is  a  land  improvement  company, 
organized  for  the  purchase,  improvement  and 
sale  or  lease  of  real  estate.  In  June,  1888,  it 
sold  to  the  defendant  a  parcel  of  ground  for- 
merly in  Baltimore  County,  but  now  within  the 
limits  of  the  City  of  Baltimore  as  extended. 

By  the  contract  of  sale  the  plaintiff  agreed  to 
make  to  the  defendant  a  good  and  sufficient 
title,  in  fee  simple,  free  and  discharged  of  all 
restrictions  and  incumbrances.  To  the  title 
offered  to  be  conveyed  by  the  plaintiff  the  de- 
fendant objects,  upon  the  ground  that  such  title 
would  be  subject  to  certain  restrictive  cove- 
nants and  conditions  of  which  he  has  acquired 
notice  since  the  time  of  the  contract  of  pur- 
chase. 

It  appears  that  William  Holmes,  since  de- 
ceased, being  the  owner  of  a  par(»l  of  land 
called  '*Lilliendale,"  containing  about  thhrty- 
six  acres,  Ijring  in  that  pottion  of  Baltimore 
County  recenti^  annexed  to  the  City  of  Balti- 
more, agreed  with  certain  parties,  who  at  the 
time  contemplated  the  formation  of  a  loint 
stock  improvement  company,  of  which  Holmes 
was  to  be  a  large  stockholder,  to  execute  a  lease 
of  such  land,  with  certain  conditions  for  the 
redemption  of  the  ground  rents,  with  the  ex- 
ception of  a  block  or  square  of  400  feet  front, 
which  he  reserved  for  his  own  use  and  pur- 


VooL— Separate  imtrumenU  may  be  eonetrued  Uh 
geiher  ae  one  aareement. 
f 
Several  instruments  of  the  same  date,  between 
the  same  parties  and  relating  to  the  same  subject, 
may  he  construed  as  parts  of  one  contract.    Mott 
V.  BIchtmyer,  67  N.  Y.  66:  Rexf  ord  v.  Marquis,  7 
Laos.  261;  Mann  y.  Witbeck,  17  Barb.  898;  Stow  v. 
TUIt,  16  Johns.  468:  Jackson  v.  MoKenny,  8  Wend. 
98;  OomeU  V.  Todd,  2  Denlo,  180;  Hull  v.  Adams,  1 
8L.RA. 


Hill,  601;  Howes  v.  WoodrufT,  21  Wend.  640;  Raw- 
son  V.  Lampman,  6  N.  Y.  466. 

Where  instruments  are  connected  by  a  sufficient 
reference  they  constitute  the  contract  between  the 
parties.  Bonesteel  v.  N.  Y.  City,  6  Bosw.  668;  Tan 
Hagen  v.  Van  Rensselaer,  18  Johns.  420;  Adams  v. 
Hill,  16  Maine,  216;.  Rogers  v.  Kneeland,  10  Wend. 
219. 

A  paper  given  back  by  the  grantee,  and  referred 
to  in  the  deed  as  given  on  that  day,  should  be  read 
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poses,  and  upon  ifvhich  be  intended  to  build  a 
residence. 

Tbls  agreement  bears  date  tbe  20tb  of  Sep- 
tember. Ib70;  and  in  it  tbere  is  a  stipulation  to 
tbe  effect  tbat  reference  shall  be  made  to  a  cer- 
tain memorandum  appended  thereto,  dated  the 
18th  of  September,  1870,  for  the  better  explana- 
tion of  the  agreement  for  the  lease,  and  for 
further  details  in  reference  thereto,  and  espe- 
cially as  to  the  joint  stock  company  referred  to 
in  the  agreement;  and  which  memorandum,  as 
stated,  had  been  approved  and  agreed  upon  by 
the  parties  as  the  basis  of  the  agreement  for  the 
lease  to  be  thereafter  executed  to  tbe  company 
to  be  formed. 

The  memorandum  referred  to  had  been  made 
by  Mr.  George  W.  Tinges,  a  real  estate  agent 
acting  for  Holmes;  and  among  other  things  it 
contamed  respecting  the  joint  stock  company 
to  be  formed,  were  certain  conditions  and  re- 
strictions, under  the  head  of  "Plan  of  Com- 
pany," and  "By-Laws,"  which  were: 

1.  That  no  land  should  be  sold  or  leased 
without  a  pledge  to  build  speedily,  and  the  de- 
signs of  buildings  to  be  approved  by  the  di- 
rectors: 

2.  Buildines  to  be  twenty  feet  back  of  build- 
ing line,  and  front  to  be  ornamented  with 
shrubbery  and  flowers; 

8.  No  nuisances,  factories,  lager  beer  saloons. 


etc.,  to  be  permitted.    Clause  in  deed  to  thii 
effect; 

4.  To  regulate  other  proceedings. 

The  company,  contemplated  by  the  agree- 
ment to  which  this  memorandum  wu  a]>- 
pended,  was  duly  incorporated  on  tbe  first  of ' 
October,  1870.  The  lease  of  land  was  exe- 
cuted by  Holmes  to  the  company  on  tbe  14th 
of  October,  1870,  but  without  any  special  ref- 
erence to  the  preceding  agreement  or  oieiDo- 
randum. 

The  lease  was  placed  in  escrow  until  ceitun 
conditions  were  performed;  and,  in  the  meao 
time,  that  is  to  say,  on  the  19th  of  October, 
1870,  Holmes  and  the  company  execnted,  un- 
der hand  and  seal,  what  woula  appear  tobe  an 
agreement  supplemental  to  the  lease,  and  to  be 
considered  in  connection  therewith.  By  this 
latter  or  supplemental  agreement  it  is  recited 
and  agreed  as  follows: 

"Whereas,  there  were  matters  of  detail 
agreed  upon,  as  the  basis  of  the  purchase  and 
saJeof  the  property  aforesaid,  which  were  con- 
tained in  the  agreement  or  contract  of  sale  first 
above  referred  to.  but  which  could  not  be  con- 
veniently set  forth  in  the  lease,  and,  therefore, 
the  said  William  Holmes  and  the  Peabodr 
Heights  Company  do  hereby  covenant  witl 
each  other  that  the  agreement  or  contract  of 
sale,  with  the  memorandum  thereto,  dated  20th 


and  construed  together  -with  that  of  the  Rrantor 
to  ascertain  tbe  sense  and  mcaninfir  of  tbe  parties. 
Johnson  v.  Moore,  28  Mich.  6:  Carpenter  v.  Snell- 
infr,  97  Mass.  462;  Rogers  v.  Smitb,  47  N.  Y.  324; 
Dudgeon  v.  Hag-gart,  17  Mich.  275;  Bronson  v.  ^reen, 
Walk.  Cb.  (Mich,)  66;  NoiTis  v.  Showerman,  Walk, 
Cb.  (Mich.)  206. 

Tbe  deed  and  the  hond,altbough  bearing  different 
dates,  being  simultaneously  delivered,  are  to  be 
construed  together,  each  constituting  a  part  of  the 
same  transaction.  Flagg  v.  Munger,  0  N.  Y.  488; 
Rogers  V.  Kneeland,  18  Wend.  114:  Cornell  v.  Todd, 
2  Denio,  180;  Smith  v.  Ransom,  21  Wend.  303;  Sharp 
V.  Ropes,  110  Mass.  386. 

The  schedule  annexed  to  the  mortgage,  and  re- 
ferred to  in  it,  was  a  part  of  that  instrument;  and 
both  papers  are  to  be  construed  together.  Edgell 
V.  Hart,  9  N.  Y.  216,  69  Am.  Dec.  632;  Roberts  v. 
Chenango  Co.  Mut.  Ins.  Co.  3  Hill,  601. 

ObUaotitm  08  to  use  of  property. 
Where  a  man  acquires  property,  with  knowledge 
of  a  previous  contract  to  use  and  employ  the  prop- 
erty for  a  particular  purpose  in  a  specified  manner, 
the  acquirer  shall  not,  to  the  material  damage  of 
the  third  person,  use  the  property  in  a  manner  not 
allowable  to  the  griver  or  seller.  Klrkpatrick  v. 
Peshlne,  24  N.  J.  Eq.  214;  Seymour  v.  McDonald,  4 
Sandf.  Ch.  502. 

Where  a  lease  for  a  store  contained  a  clause  that 
it  should  be  occupied  for  the  regular  dry  goods 
Jobbing  business  and  for  no  other,  the  lessee  can- 
not carry  on  in  the  store  tbe  business  of  an  auc- 
tioneer.   Steward  v.  Winters,  4  Sandf.  Ch.  590. 

Under  a  covenant  in  a  lease  made  by  a  domestic 
corporation,  that  neither  the  lessees  nor  their  as- 
signs should  use  the  premises,  or  permit  them  to  be 
used,  for  any  purpose  inconsistent  with  the  gen- 
eral purpose  and  design  for  which  the  grounds  of 
the  said  lessor  were  to  be  used,  and  providing  that 
the  leasees  should  hold  and  enjoy  the  premises  sub- 
ject to  the  laws  and  constitution  of  said  associa- 
tion, the  lessees  are  bound  to  use  the  premises  in 
accordance  with  tbe  reasonable  rules  and  regula- 
tions contained  in  the  by-laws  of  the  lessor.  Chau- 
«  L.  R  A. 


tauqua  Assembly  v.  Aliinar,  46  Hun,  588, 12  K.  T.  S. 
R.7e7. 

That  a  lease  is  silent  as  to  the  use  to  be  made  of 
the  leased  premises  does  not  empower  tbe  Jevee  to 
make  whatever  use  of  them  he  pleases;  but  be  Is 
bound  to  use  them  according-  to  the  inteotjon  of 
the  lease.  N.  O.  &  C.  R.  Co.  v.  Danns,  89  La.  Ann. 
766. 

An  agreement  in  a  lease  to  keep  tbe  tiremlMi 
clean,  accompanied  by  an  agreement  that  tfaey 
should  not  be  occupied  for  a  saloon  or  a  meat  market, 
is  not  qualified  by  an  implied  ri^bt  on  the  part  of 
the  lessees  to  use  tbe  premises  for  any  purpose, 
however  foul  in  itself,  excepting  only  those  occu- 
pations mentioned.  Clementscm  v.  Oleasoo,  81 
Minn.  102. 

A  condition  in  a  deed  of  land  that  intozicatiiif 
liquors  shall  never  be  manufactured  ur  sold  tbei«- 
on,  and  that  if  this  condition  be  broken  tbe  deed 
shall  become  void  and  tbe  title  revert  to  tbe  gnnt- 
or,  is  not  repugnant  to  the  estate  granted,  nor  ud- 
lawf  uL  Cowell  v.  Colorado  Springs  Co.  100  U.  &  K 
(26  L.  ed.  547). 

Although  a  covenant  not  to  carry  on  trade  upon 
bis  adjoining  property  may  bind  the  covenantor.  It 
cannot  make  it  a  servitude  upon  that  property,  so 
as  to  burden  it  In  the  hands  of  purchasers.  Tkrdy 
V.  Creasy,  81  Va.  568. 

The  assignee  of  a  lease  by  mesne  assignments  Is 
under  the  obligation  to  Indemnify  tbe  original  les- 
see a^nst  breaches  of  the  covenant  in  tbe  tosse^ 
conunitted  during  tbe  continuance  of  his  own  ten- 
ancy, but  not  for  any  subeequent  breach.  Brinldej 
V.  Hambieton,  8  Cent  Rep.  289, 67  Md.  168. 

Covenants  not  to  buOd. 
A  covenant  or  agreement  by  tbe  granton  of 
lands  with  their  grantee,  then  the  owner  of  adja- 
cent lots,  not  to  build  on  a  certain  piece  of  ground, 
should  be  enforced  by  injunction  In  favor  of  a 
subsequent  purchaser  of  these  adjacent  lands,  not- 
withstanding tbe  person  with  whom  the  agreement 
or  covenant  was  made  had  released  it  to  tbe  core- 
nantors.  Brouwer  v.  Jones,  28  Barb.  160;  Watertown 
V.  Cowen,  4  Paige,  515, 27  Am.  Dec  82;  Pheniz  Ins. 


Nbwbold  y.  Peabodt  Hbiohtb  Co. 
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September,  1870  (and  to  'which  this  agreement 
is  DOW  appeDded),  shall  be  bind iDg  upon  them 
and  their  assigns,  so  that  the  covenants,  re- 
qairements,  restrictions,  regulations  and  reser- 
vations contained  therein  shaU  be  fully  com- 
plied with  and  carried  out,  as  if  they  had  been 
embodied  in  the  lease  of  the  property  therein 
referred  to,  or  as  if  the  said  Peabody  Heights 
Company  had  been  one  of  the  original  contract- 
ins^  parties." 

It  is  shown  that  Holmes,  in  his  lifetime,  and 
those  representing  his  estate  since  his  death, 
have  conveyed  portions  of  the  property  em- 
braced in  the  lease  to  the  company  in  extin- 
guishment of  the  ground  rents,  and  that  in 
none  of  such  conveyances  has  any  reference 
been  made  to  the  restrictions  and  conditions  re- 
ferred to  in  the  agreement  of  the  19th  of  Octo- 
ber, 1870. 

It  is  also  shown  that  the  plaintiff  company 
has  conveyed  portions  of  the  land  acquired 
from  Holmes  to  Uiird  persons,  without  making 
any  reference  to  such  restrictions  or  conditions, 
except  in  one  instance  that  of  a  conveyance  to 
Mr.  I*olk,  dated  in  1872,  which  was  made  sub- 
ject to  the  rules  and  reeulatioos  of  the  Pea- 
body  Heights  Company  in  regard  to  the  char- 
acter, location  and  uses  of  the  buildings  upon 
the  lot  conveyed. 

The  lease  was  duly  recorded;  and  it  appears 


that  the  agreements  to  which  reference  has 
been  made  were  filed  as  exhibits  by  the  com- 
pany in  an  equity  proceeding  in  Baltimore 
County  Circuit  Court,  in  respect  to  the  land, 
and  that  they  have  been  recorded  as  part  of 
that  proceeding. 

The  defendant,  by  his  answer,  while  ad- 
mitting some  of  the  allegations  of  the  bill,  puts 
the  plaintiff  upon  proof  of  others,  and  then 
avers  that  he  is  advised  that  not  only  the  own- 
ers of  the  square  of  ground  retained  by  Holmes, 
as  mentioned  in  the  bill,  but  that  also  all  present 
owners  of  any  part  of  the  entire  ground  leased 
by  Holmes  to  the  plaintiff,  and  by  it  subse- 
quently sold  or  leased,  would  have  the  right  to 
compel  the  observance  of  the  covenants,  re- 
strictions and  conditions  referred  to  in  the  bill 
by  any  owner  of  the  property  sold  to  him,  etc. 
Proof  was  taken  and  a  decree  passed,  ^gro 
forma,  against  the  defendant,  and  he  has  ap- 
pealed. 

Messrs,  John  Prentiss  Poe  and  John  J« 
Dobler,  for  appellant: 

The  restrictions  mentioned  in  the  by-laws  of 
the  company,  at  the  time  Lilliendale  was 
leased  by  Holmes,  have  created  easements  or 
servitudes  in  favor  of  the  ground  retained  by 
Holmes. 

Halie  v.Neiobold  (Md.)  13  Cent.  Rep.  911; 
Thruston  v.  Minke,  82  Md.  487;  W/iitneif  v. 


Co.  y.  Continental  Ins.  Co.  U  Abb.  Pr.  N.  8. 260;  Sey- 
mour V.  McDonald,  4  Sandf .  Ch.  SOB. 

Covenant  to  keep  street  open. 

A  covenant  to  keep  a  strip  of  land  open  as  a  pub- 
He  street  forever  Is  a  oovenant  not  to  build 
thereon.  Story  v.  N.  Y.  Elevated  B.  Co.  00  N.  Y. 
170(  Phenlz  Ins.  Co.  v.  Continental  Ins.  Co.  87  N. 
T.400. 

A  threatened  nuisance  tending  to  deprive  others 
of  the  full  and  free  use  of  the  street  isa  well  reooir- 
nized  ground  for  equitable  interposition.  ZearinR 
T.  Baber,  74  UL  418;  Lawrence  v.  New  York,  2  Barb. 
IM;  ComtufiT  V.  Lowerre,  6  Johns.  Ch.  480;  Boivan  v. 
Portland.  8  B.  Hon.  288;  2  Story.  Eq.  Jur.  §007; 
Oakley  v.  WUliamsburerh,  6  Paiflre,  282;  Wheeler  v. 
Bedford,  2  New  Bng.  Bep.  882.  54  Conn.  244;  8  Pom. 
Bq.  Jur.  888.  See  Brown  v.  Mannlner,  0  Ohio,  208; 
Schwoerer  v.  Boylston  Market  Aaso.  00  Mass.  296. 

SkptUaUe  remedy  for  eneroaehment  on  rights. 

The  remedy  may  be  had  by  and  against  the  as- 
signees of  the  respective  parties.  Watrous  v.  Allen, 
a  Mich.  802,  68  Am.  Bep.  868;  Linzee  v.  Mixer,  101 
Maes.  (U2;  Atlantic  Dock  Co.  v.  Leavitt,  64  N.  Y.  8S. 

The  court  of  chancery  ml^ht  protect  the  owner 
by  injunction  against  the  carrying  on  of  any  noz- 
k>u8  buslneM,  or  trade,  upon  the  lot  of  such  subse- 
quent purchaser.  Barrow  v.  Bichard,  8  Paige,  856, 
afllrming  8  Edw.  Ch.  86. 

B&Joyment  of  public  places  will  be  protected 
againat  encroachment  Rriel  v.  Natchea,  48  Miss. 
440;  Wolfe  V.  Frost,  4  Sandf.  Ch.  72;  2  Story,  Eq. 
Jur.  If  028, 027. 

Tiie  remedy  in  equity  was  to  be  flrraduated  by  the 
remedy  at  law  upon  the  oovenant  or  agreement; 
and  where  no  rl^ht  of  action  at  law  oould  be  traced 
to  the  party  asldn£r  the  injunction,  he  was  not  en- 
titled to  it    Barron  V.  Bichard,  8  Edw.  Ch.  108. 

Enforeement  of  covenant  In  equity. 

A  oovenant  may  be  enforced,  although  contained 
In  an  instrument  between  third  parttes,  to  which 
the  person  for  whose  benefit  it  is  made,  is  not  a 
party.    Broawer  v.  Jones,  28  Barb.  161. 
8  L.  R.  A. 


Courts  of  equity,  in  determininir  the  ricrhts  of  the 
parties,  will  ascertain  the  intention  by  all  the  pro- 
visions and  stipulations  made.  Between  theorliT' 
inal  parties  only,  the  a«rreements  and  stipulations 
may  be  enforced  at  law.  But  in  equity  those  claim- 
inir  title  under  them  may  resort  to  the  whole  in- 
strument, including  the  covenants  and  agreements 
in  gross,  for  the  purpose  of  ascertaining  the  nature 
of  the  rights  intended  to  be  conveyed;  and,  when 
ascertained,  the  court  will  enforce,  in  favor  of  such 
persons,  that  use  or  mode  of  enjoyment  which  the 
grantor  has  seen  fit  to  impress  upon  it.  Schwoerer 
V.  Boylston  Market  Aaso.  00  Mass.  298;  Whitney  v. 
Union  B.  Co.  11  Gray,  882;  Parker  v.  Nightingale, 
6  Allen,  344;  Hubbell  v.  Warren,  8  Allen,  178;  Under- 
wood v.  Oaniey,  1  Cush.  286;  Hooper  v.  Cummings, 
46  Maine,  804;  Willard  v.  Henry,  2  N.  H.  120;  Sharon 
Iron  Co.  V.  Brie,  41  Pa.  842. 

A  grantee  of  a  lot  adjoining  a  public  square,  who 
has  a  special  oovenant  from  the  original  owner  of 
the  ground  that  it  shall  be  kept  open  for  the  bene- 
fit of  his  land,  may  restrain  the  grantor  from  vio- 
lating the  covenant  Story  v.  N.  Y.  Elevated  B.  Co. 
0ON.Y.122. 

Where  the  grantee  sold  to  another,  who  brought 
his  injunction  bill  to  restrain  the  original  grantor 
in  an  attempt  to  buUd,  contrary  to  his  covenant, 
it  was  held  that  the  oovenant  ran  with  the  land  in- 
to the  hands  of  the  owner,  who  was  therefore  a 
proper  party  to  the  bill.  Norman  v.  Wells,  17  Wend. 
161. 

Whether  or  not  a  oovenant  is  one  running  with 
the  lands,  binding  the  grantees  and  subjecting 
them  to  a  personal  liability,  is  immaterial,  as  affect- 
ing the  jurisdiction  of  a  court  of  equity,  or  the 
right  of  the  owner  of  one  of  the  parcels  of  land  to 
relief,  as  against  the  owner  of  the  other,  upon  a 
disturbance  of  the  easement.  Columbia  College  v. 
Lynch,  70  N.  Y.  452. 

Where  the  defendants  have  encroached  upon  this 
private  road  with  a  plana,  fences  and  other  struct- 
ures, it  is  not  a  question  of  convenience  of  how 
large  a  space  is  suitable  for  the  oomphUnant,  but 
one  of  right  under  the  covenant.  Gawtry  v.  Le- 
]attd,4DN.J.Bq.824. 
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Union  R.  Co,  11  Gray,  369;  ColumMa  College 
V.  Lyneh,  70  N.  Y.  440;  Clark  v.  Martin,  49 
Pa.  289. 

Subsequent  purchasers  from  the  company,  as 
well  as  tJQe  present  owners  of  the  ground  re- 
served by  Holmes,  can  enforce,  in  equity,  these 
restrictions  acrainst  each  other. 

Parker  v.  Mghlingale,  6  Allen,  341;  Barrow 
V.  Richard,  8  Paige,  851. 

It  is  not  competent  for  the  company,  by  an 
amendment  of  its  by-laws,  to  modify  the 
rights  of  Holmes  and  his  successors,  or  the 
rights  of  its  vendees  accruing  prior  to  such 
amendment 

Eastwood  ▼.  Lever,  88  L.  J.  N.  8.  Ch.  356; 
Pimrott  V.  Stratton,  1  DeG.  F.  &  J.  88. 

Kestrictions  once  established  remain  enforce- 
able and  constitute  a  valid  objection  to  the  title, 
even  if  it  is  not  likely  that  a  purchaser  would 
care  to  violate  them,  or  if  the  conditions  sur- 
rounding the  property  should  have  so  changed 
as  to  make  a  compliance  therewith  no  longer 
desirable. 

TiUk  V.  Moxhay,  11  Beav.  671;  Be  Higgin% 
dt  Hitehman'i  Contract,  L.  R.  21  Ch.  Div.  96, 
61  L.  J.  N.  S.  Ch.  772. 

The  rights  of  the  owners  of  the  Holmes  lot 
and  of  the  lots  heretofore  sold  by  the  compan v 
to  the  easements  or  servitudes  above  mentioned, 
constitute  incumbratices  upon  the  legal  title  to 
its  remaining  property. 

Kramer  v.  Carter,  186  Mass.  604;  Washburn, 
Easem.   4th  ed.    115,  116;  Id.  3d   ed.  97-107. 

Messrs,  John  V.  L.  Findlay  and  Thomas 
Maekenaie  for  appellee. 

Alvey.  Ch,  J.,  delivered  the  opinion  6f  the 
court: 

The  question  is  whether  the  agreements  of 
the  20th  of  September  and  the  19th  of  October, 
1870,  contain  such  restrictive  covenants  and 
conditions  aa  will  bind  the  parties  to  those  con- 
tracts, and  those  claiming  title  through  or 
under  them;  for  if  so,  tbere  would  appear  to 
be  ground  for  the  objection  taken  by  the  de- 
fendant. 

That  the  covenants  and  conditions  referred 
to  were  not  actually  incorporated  in  the  lease 
can  make  no  difference,  as  to  the  effect  that 
they  may  have  upon  the  parties  holding  prop- 
erty embraced  by  the  lease.  Nor  can  it  make 
any  difference  that  the  memorandum  of  the 
plan  of  the  organization  of  the  plaintiff  com- 
pany, and  the  conditions  upon  which  such 
company  was  to  hold  and  dispose  of  the  prop- 
erty leased  was  adopted  only  by  reference  to 
such  memorandum  in  the  subsequent  aeree* 
ments,  and  that  the  agreements  were  not  re- 
corded as  parts  of  the  lease.  Noonan  v.  Lee^ 
67  U.  8.  2  Black,  499,  604  [17  L.  ed.  278,  279]; 
Nicholson  v.  Boss,  4  DeG.  &  J.  10. 

The  covenant  contained  in  the  agreement  of 
the  19th  of  October  is  very  explicit  that  the 
preceding  agreement  with  the  memorandum 
attached  should  be  binding  upon  the  parties 
and  their  assigns.  They  stipulate  "that  the 
covenants,  requirements,  restrictions,  regula- 
tions and  reservations  contained  therein  shall 
be  fully  complied  with  and  carried  out  as  if 
they  had  been  embodied  in  the  lease  of  the 
property  therein  referred  to,  or  as  if  the  said 
Peabody  Heights  Company  had  been  one  of  the 
original  contracting  parties." 
a  L.  R  A. 


The  reason  and  policy  for  the  adoption  of 
such  conditions  and  restrictions  are  uumifeit, 
and  that  Mr.  Holmes,  the  lessor  of  the  prop- 
erty, attached  great  importance  to  the  plan  of 
improvement  and  the  restrictioDs  and  oondi- 
tions  embodied  in  the  memorandum,  is  nude 
apparent  from  the  fact  of  his  requiring  the  ex- 
ecution of  the  agreement  of  ahe  19th  of  Octo- 
ber. It  was  his  purpose,  by  that  agreement,  to 
require  that  the  Peabody  Heights  Companj 
should  be  bound  by  the  conditions  and  restric- 
tions referred  to  as  well  as  the  individuals  who 
originally  contracted  for  the  land;  and  that 
the  lease,  though  making  no  reference  to  the 
preceding  agreemQnts,  should  not  be  construed 
as  a  waiver,  on  his  part,  of  the  conditions  and 
restrictions  specified  in  the  memorandum. 

The  covenant  and  the  conditions  and  re- 
strictions contemplated  by  it  were  in  all  respects 
legal,  and  such  as  the  owner  of  land  has  a 
right  to  impose.  And  being  so,  he  and  thoee 
holding  under  him  have  the  right  to  insist  ap> 
on  the  enforcement  of  the  covenant,  not  on^ 
as  against  the  Peabody  Heights  Company,  hot 
as  against  every  other  person  acquiring  right 
or  title  under  that  company  with  notice  of  the 
covenant. 

It  may  be  very  true  that  the  covenant  is  not 
of  a  character  to  run  with  the  land,  in  the 
strict  legal  technical  sense  of  those  terms;  hot 
if  it  be  of  a  character  to  create  a  right  and  an 
equity  in  favor  of  the  vendor  or  lessor,  and 
those  claiming  in  his  right,aa  against  those  hold- 
ing and  occupying  the  land,  a  court  of  e<ptf 
will  assume  jurisdiction  and  administer  rebel 

This  is  a  well  settled  principle,  and  it  hai 
been  considered  and  applied  by  this  court  in 
two  recent  cases,  the  case  of  ThrusUm  v.  Miskt, 
82  Md.  487,  and  Halle  v.  Neu>bold.  69  Md.  265. 
12  Cent.  Rep.  911,  though  in  reapect  to  facta 
somewhat  different  from  those  of  the  present 
case.  But  in  both  of  those  cases  the  general 
principle  of  equity  was  acted  on  and  foIlT 
adopted,  that  a  restrictive  covenant  entered  into 
between  a  vendor  and  vendee,  or  lessor  and 
lessee,  in  respect  to  the  manner  of  using  the 
property,  would  be  enforced  by  a  court  of 
equity,  as  against  the  vendee  or  lessee,  and  hia 
assigns,  without  respect  to  the  question  as  to 
whether  the  covenant  did  or  did  not,  in  skf^ 
sense,  run  with  the  land.  The  relief  may  be 
f umisfaed  either  by  way  of  injunction,  or  o^ 
application  for  specific  performance,  according 
to  the  circumstances  of  the  case  calling  for  the 
exercise  of  ecjuitable  jurisdiction. 

In  the  leading  case  upon  this  subject,  that  of 
Tulk  V.  Moxhay,  2  PhUl.  Ch.  774.  it  was  hdd 
that  a  covenant  between  a  Tendor  and  pa^ 
chaser,  on  the  sale  of  land,  that  the  purchaKr. 
and  his  assigns  should  use  or  abstain  from  asinK 
the  land  in  a  particular  way,  would  be  enforoed 
in  equity  against  all  subsequent  purchasers  with 
notice,  inciependently  of  the  question  whether 
it  be  one  which  ran  with  the  land  so  as  to  be 
binding  upon  subsequent  purchasers  at  law. 
In  that  case  the  principle,  as  applied  by  couits 
of  equity,  is  stated  by  Lord  ChaneeUor  Cotten- 
ham  with  such  admirable  clearness  that  we 
cannot  do  better  than  to  quote  his  language. 
He  said: 

"  Here  there  is  no  question  about  the  con- 
tract; the  owner  of  certain  houses  in  the  square 
sells  the  land  adjoining,  with  a  covenant  from 
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(he  purchaser  not  to  use  it  for  any  other  pur- 
pose than  as  a  square  garden.  And  it  is  now 
contended,  not  that  the  vendee  could  violate 
that  contract,  but  that  he  might  sell  the  piece 
of  land,  and  that  the  purchaser  from  him  may 
violate  it,  without  this  court  having  any  power 
to  interfere.  If  that  were  so,  it  would  be  impos- 
sible for  an  owner  of  land  to  sell  part  of  it 
without  incurring  the  risk  of  rendering  what 
he  retains  worthless.  It  is  said  that  the  cove- 
nant being  one  which  does  not  run  with  the 
land,  this  court  cannot  enforce  it;  but  the  ques- 
tion is,  not  whether^  the  covenant  runs  with 
the  land,  but  whether  a  party  shall  be  permit- 
ted to  use  the  land  in  a  manner  inconsistent 
with  the  contract  entered  into  by  his  vendor, 
and  with  notice  of  which  he  purchased.  Of 
course,  the  price  would  be  affected  by  the  cov- 
enant, and  nothing  could  be  more  inequitable 
than  that  the  original  purchaser  should  be  able 
to  sell  the  property  the  next  day  for  a  greater 
price,  in  consideration  of  the  assignee  being 
allowed  to  escaipe  from  the  liability  which  he 
had  himself  undertaken.  That  the  question 
does  not  depend  upon  whether  the  covenant 
was  with  the  land  is  evident  from  this;  that  if 
there  was  a  mere  agreement  and  no  covenant, 
this  court  would  enforce  it  against  a  party 
purchasing  with  notice  of  it;  for  if  an  equity 
is  attached  to  the  property  bv  the  owner,  no 
one  purchasing  with  notice  of  that  equity  can 
«tand  in  a  di&rent  situation  from  the  party 
from  whom  he  purchased." 

The  principle  thus  clearlv  stated  has  been 
applied  in  a  great  variety  of  cases  for  restrict- 
ive covenants  and  agreements,  both  in  English 
and  American  courts;  and  they  all  concur  in 
holding  that  whoever  purchases  land  upon 
which  a  former  vendor  or  lessor  has  imposed 
an  easement,  charse  or  restriction  in  the  man- 
ner of  its  use,  such  as  would  be  enforced  by  a 
court  of  equity  as  against  his  vendee  or  lessee, 
the  party  purchasing  the  land  with  notice  will 
take  it  subject  to  such  easement,  charge  or  re- 
striction, however  created.  DeMdttos  v.  Oib- 
«w,  4  DeG.  &  J.  282;  WiUon  v.  Hart,  L.  R.  1 
Ch.  App.  468;  Oatl  v.  Tourle,  L.  R.  4  Ch.  App. 
e54;  Whitney  v.  Union  R.  Co.  11  Gray,  859; 
Columbia  CoUegey,  Lynch,  70  N.  Y.  440. 

The  interest  in  Holmes  for  imposing  the  re- 
strictions and  conditions  specified  in  the  memo- 


randum is  very  apparent.  He  reserved  to 
himself  and  for  his  own  use,  as  the  site  for  a 
residence,  a  block  or  square  of  the  parcel  of 
land  owned  by  him,  all  of  which,  except  the 
square  reserved,  was  embraced  in  the  lease. 
He  manifestly  intended  his  own  property  to  be 
benefited  by  the  restrictions  imposed  upon  that 
leased  to  the  company;  and,  as  we  have  seen, 
those  restrictions  are  of  a  character  that  will 
be  enforced  by  a  court  of  equitv. 

It  is,  however,  insisted  that  there  has  been  a 
waiver  of  the  restrictive  conditions  contained 
in  the  memorandum  of  the  plan  of  organiza- 
tion referred  to  in  the  agreements,  by  Holmes 
in  his  lifetime,  by  the  making  of  certain  deeds 
for  portions  of  the  land  embraced  in  the  lease, 
without  reference  to  such  restrictive  condi- 
tions, and,  as  stockholder  and  director  in  the 
company,  by  acquiescence  in  the  making  of 
certain  conveyances  by  the  corporation  to  pur- 
chasers without  any  such  reference.  But,  as 
the  case  is  now  presented,  it  would  be  a  little 
difficult  to  see  any  sufficient  ground  for  con- 
cluding that  there  had  been  any  such  acts  of 
waiver  on  the  part  of  Holmes  as  would  bring 
the  case  within  the  operation  of  the  principle 
of  waiver  as  established  by  the  authorities  in 
such  cases.  German  v.  Chapman,  L.  R.  7  Ch. 
Div.  271,  281. 

We  forbear,  however,  the  determination  of 
that  question,  as  the  estate  of  Holmes  has  no 
one  before  the  court  to  represent  it,  and  there 
being  no  other  parties  to  the  cause  than  the 
immediate  parties  to  the  contract  of  sale  sought 
to  be  enforced.  If  those  who  represent  the 
estate  of  Holmes,  and  others  legally  interested 
in  the  enforcement  of  the  restrictive  condi- 
tions, think  proper  to  waive  them,  all  difficulty 
may  be  easil^  removed  out  of  the  way  of  mak- 
ing a  good  title  to  the  defendant;  but  without 
such  waiver  it  would  appear  that  the  plaintiff 
cannot  make  a  title  of  the  land  sold  to  the  de- 
fendant free,  clear  and  discharged  of  the  cov- 
enant and  the  restrictive  conditions  thereby 
imposed,  as  to  the  mode  of  improvement  and 
the  use  of  the  property.  HaUe  v.  NewbM, 
supra;  Be  Biggins  dk  Hitchman*8  Contract, 
L.  R.  21  Ch.  Div.  95,  51  L.  J.  N.  S.  Ch. 
772. 

It  foUowB  that  the  decree  of  the  Court  below 
mtistbe  reversed,  and  the  bill  dismissed. 
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^Deed  to  «5orporation.  After  the  oorpora- 
toxB  had  signed  an  agreement  to  become  a  cor- 
poration, and  before  the  charter  had  been  ob- 
tained, a  deed  conveying  land  to  such  corpora- 
tion by  name  was  signed  and  acknowledged  by 
the  grantor,  and  delivered  to  a  third  party,  with 
directions  to  retain  It  until  the  corporation  ob- 
tained its  charter  and  organized,  and  then  to  de- 
liver It  to  the  corporation;  and  after  the  charter 

*Head  note  by  Sbttdbb,  P. 
8L.  R.A. 


had  been  received,  and  the  corporation  organized 
under  it,  such  third  person  delivered  the  deed  to, 
and  it  was  accepted  by,  the  corporation.  Held, 
the  said  deed  operated  as  a  valid  conveyance  of 
said  land  to  the  corporation  from  the  date  of  the 
delivery  of  said  deed  to  it. 

(March  7, 1889.) 

A  PPEALby  the  defendant  corporation  from 
ijl  certain  decrees  of  the  Circuit  Court  of 
Tucker  County,  in  favor  of  plaintiff  in  an  ac- 
tion to  set  aside  a  deed  of  certain  lands  and  to 
subject  said  lands  to  the  claims  of  creditors. 
Beversed, 

The  facts  are  fully  stated  in  the  opinion. 

Messrs.  John  J«  Davis,  L.  D.  Strader 
and  C  Heydriek,  for  appellant: 
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The  deed  of  Januaiy  2,  1885,  from  Marcus 
Hulings  to  the  Hulings  Lumber  Company, 
was  a  good  and  valid  deed,  and  effectual  to  in- 
vest the  company  with  the  title  to  the  Jands 
thereby  granted,  when  delivered  to  it  on  the 
28th  day  of  March,  1885.  and  it  did  not  take 
effect  as  the  deed  of  Marcus  Hulings  until  the 
delivery  thereof.  Delivery  is  essential  to  the 
validity  of  a  deed, 

4  Kent,  Com.  p.  450;  Bishop,  Cont.  p.  47, 
§825;  Sharington  v.  Strotton,  Plowden,  308; 
Devlin,  Deeds,  260;  Fay  v.  Richardson,  7 
Pick.  91;  Jackson  v.  Sheldon,  22  Maine,  569. 

It  takes  effect  only  from  the  delivery. 

4  Kent,  Com.  454;  Bishop,  Cont.  p.  49,  §  26. 
See  Brown  v.  Brown,  66  Maine,  816,  cited  in 
58  Am.  Rep.  283,  284;  8  Washb.  Real  Prop.  p. 
800;  Devlin,  Deeds,  §§  177,  264. 

Acceptance  by  ^e  grantee  is  an  essential 
part  of  delivery. 

8  Washb.  Real  Prop. p.  810;  .TacAwn  v.  Riehr 
ards,  6  Cow.  617;  Church  v.  Oilman,  15 
Wend.  658,  80  Am.  Dec.  82;  Hibberd  v. 
Smith,  67  Cal.  547,  56  Am.  R^p.  785. 

So  long  as  the  deed  is  within  the  control  of 
the  grantor,  and  subject  to  his  authoritv,  it 
cannot  be  held  to  have  been  delivered.  A  de- 
livery of  the  deed  cannot  be  effectually  made 
until  the  depositary  receives  the  proper  in- 
structions to  deliver  it. 

1  Devlin,  Deeds,  p.  288.  §  272;  Skinner  v. 
Baker,  79  111.  496. 

If,  on  the  date  of  said  deed,  there  was  no 
grantee  in  esse,  there  could  be  no  acceptance, 
express  or  implied.  If  there  was  no  accept- 
ance there  was  no  delivery;  and  if  there  was 
no  delivery  the  deed  did  not  take  effect  and 
was  still  under  the  control  of  the  grantor.  It 
could  not  be  delivered  to  take  effect  until  the 
corporation  was  in  esse. 

8  Washb.  Real  Prop.  p.  282,  §  82. 

If  when  delivered  the  grantee  named  in  the 
deed  is  in  esse  and  competent  to  receive  it,  it 
takes  effect  upon  such  delivery. 

Ibid.;  1  Devlin,  Deeds,  §  128. 

If  the  grantee  is  in  esse  then,  at  the  time  of 
delivery,  thoueh  nonexistent  when  the  deed  is 
written,  signed  and  sealed,  the  deed  takes  ef- 
fect if  grantee  accepts  it. 

See  3  Washb.  Real  Prop.  p.  800;  citing  in 
note  5,  Botch's  Wharf  Co.  v.  Judd,  108  Mass. 
227;  City  Bank  of  Kenosha  v.  McClellan, 
21  Wis.  112;  Conowr  v.  Ftn-ter,  14  Ohio  St. 
450;  Wiley  v.  Mo<n',  17  Serg.  &  R.  488; 
Chaunceyy.  Arnold,  24  N.  Y.  380. 

If  the  corporation,  in  making  the  purchase, 
has  acquired  property  which  under  the  law  of 
its  incorporation  it  had  no  right  to  acquire,  all 
that  can  be  said  is  that  it  has  exceeded  its  pow- 
ers, and  may  be  deprived  of  its  property  by  a 
judgment  of  forfeiture.  The  question  is  one 
the  State  alone  can  raise. 

Cal.  StaU  Telea.  Co.  v.  Alta  Teleg.  Co.  22 
Cal.  898;  Natoma  Water  AMin.  Co.  v.  Clarkin, 
14  Cal.  544;  McCuUough  v.  WaU,  4  Rich.  L. 
68,  58  Am.  Dec.  715;  Bank  of  Virginia  v.  Poi- 
tiaux,  8  Rand.  186;  Devlin,  Deeds,  §  121; 
Banyan  v.  Coster,  89  U.  S.  14  Pet.  122  (10  L. 
ed.  882). 

When  land  is  purchased  for  which  one 
party  pays  the  consideration  and  another  party 
takes  the  title,  a  resulting  trust  immedbtely 
arises  in  favor  of  the  party  paying  the  consia- 
8L.R.A. 


eration,    and   the   other  party  heoomeB  his 
trustee 

2  Devlin,  Deeds,  §  1153;  Williams  v.  BW> 
lingstcorth,  1  Strobh.  Eq.  103,  47  Am.  Dec 
527;  Dow  v.  JeweU,  45  Am.  Dec.  871. 

Lands  bought  and  paid  for  out  of  partoer- 
ship  funds,  where  the  title  is  taken  in  the  Dame 
of  one  partner,  are  not  subject  to  be  taken  for 
that  partner's  individual  debt. 

Coder  v.  ffuling,  27  Pa.  84,  88;  2  Devlin, 
Deeds,  g  1159. 

Messrs,  W.  L.  Cole  and  C.  C.  Cole,  for 
appellee: 

Inadequacy  of  price  is  of  itself  suffideot  to 
impute  notice  of  the  fraudulent  intent  to  the 
grantee.  Knowledge  of  the  fraudulent  inteaty 
or  of  facts  sufficient  to  put  a  prudent  nun 
upon  inquiry,  is  sufficient  to  avoid  the  deed. 

PhilbrickY.  0^ Connor,  16  Oreir.  \n',HiiHo% 
V.  EUU,  27  W.  Va.  422;  WiUiafMon  v.  Qoodr 
wyn,  9  Gratt.  508:  Blow  v.  Maynard,  2  Leigh, 
29;  Clements  v.  Moore,  73  U.  S.  6  Wall  289  (18 
L.  ed.  786);  Mills  v.  Eoweth,  19  Tex.  257,  7» 
Am.  Dec.  331. 

A  deed  purporting  to  convey  title  to  a  cor- 
poration whicn  has  no  existence  is  void. 

Bussell  V.  Topping,  5  McLean,  194;  Pkelan 
V.  San  Prancisco  Co.  6  Cal.  581. 

A  deed  to  an  association  of  individuals  con- 
veys no  title. 

VouthUt  V.  Stimson,  68  Ma  268;  Oeman 
LandAsso.  v.  ScIwUer,  10  Minn.  888. 

It  makes  no  difference  that  the  association  is 
afterwards  incorporated  by  the  name  men- 
tioned in  the  deed. 

Phila.  Baptist  Asso.  v.  Bart,  17  U.  a  4 
Wheat.  1  (4  L.  ed.  499). 

A  deed  executed  with  the  name  of  the  sno- 
tee  left  blank  is  void,  even  if  the  blank  be 
filled  by  a  third  person  verbally  authorized  so 
to  do,  unless  it  be  done  in  the  presence  of  the 
grantor;  and  while  the  deed  remains  subject  to 
his  control,  the  great  weight  of  authority  is 
against  its  validity. 

Bums  V.  Lynde,  6  Allen,  805;  HibbUwkUeY. 
McMorim,  6  Meos.  &  W.  200;  U.Sy.  A'Wiwi, 
2  Brock.  64;  Chase  v.  Palmer,  29  Dl.  806; 
Whitaker  v.  Miller,  88  111.  881;  Williams  v. 
Crutcher,  5  How.  (Miss.)  71;  Davenport  v. 
i^eight,  2  Dev.  &  B.  L.  881;  Cnm  v.  State 
Bank,  5  Ark.  525;  Viser  v.  Bice,  83  Tex.  188; 
Heath  v.  Ifutter,  50  Maine,  878;  WunderUn  t. 
Cadogan,  50  Cal.  613;  Ingram  v.  Little,  14  Ga. 
173;  UndOey  v.  Lamb,  34  Mich.  509. 

The  deed  was  not  delivered  to  Butler  as  m 
escrow,  as  was  argued  bv  counsel  in  the  court 
below,  but  was  an  absolute  deliverv  for  the 
use  of  the  proposed  corporation,  its  delivery  to 
the  corporation  not  depending  upon  the  per- 
formance of  any  condition  by  the  grantee,  rat 
upon  the  happening  of  an  event  It  was. 
therefore,  a  present  and  absolute  deliveiyso 
far  as  the  grantor  is  concerned. 

Hathaway  v.  Payne,  84  N.  T.  92;  Buggies 
V.  Lawson,  13  Johns.  285;  Foster  v.  MawjUU^ 
8  Met  412,  87  Am.  Dec.  154;  Martindale. 
Conveyancing,  g  226;  8  Washb.  Real  Prop. 
300. 

As  soon  as  the  grantor  parts  with  his  do- 
minion over  the  deed,  although  to  a  person  not 
authorized  by  the  grantee  to  receive  it,  it  i>  a 
good  and  sufficient  delivery  to  pass  the  title. 

Mather  v.  Corliss,  108  Mass.  568. 
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It  is  a  solecism  to  speak  of  delivery  of  a  deed 
to  a  person  not  in  existence,  in  the  sense  in 
which  appellant's  counsel  attemptis  to  construe  it. 

See  8  Washb.  Real  Prop.  p.  282;  1  Devlin, 
Deeds,  g  128;  Huliek  v.  Scovil  9  111.  159,  190. 

Snyder,  P.,  delivered  the  opinion  of  the 
court: 

On  December  7,  1886,  the  Spring  Garden 
Bank,  a  Pennsylvania  corporation,  sued  out  of 
the  clerk's  office  of  the  Circuit  Court  of  Tuck- 
er County  an  attachment  against  the  estate  of 
Marcus  Uulings,  a  nonresident  of  this  State, 
aod  caused  the  same  to  be  levied  upon  a  num- 
ber of  tracts  of  land  lying  in  the  Counties  of 
Tucker  and  Randolph,  in  this  State. 

At  the  January  Rules,  1887,  the  said  Sprins 
Qarden  Bank,  suing  on  behalf  of  itself  and 
other  attachment  creditors,  exhibited  its  bill  in 
said  circuit  court  against  the  said  Marcus 
Hulinfls,  the  Hulings  Lumber  Company,  F. 
W.  Mitchell,  and  others,  to  set  asiae  a  deed 
dated  January  2.  1885,  made  by  said  Marcus 
HaUogB  to  the  said  Hulin^  Lumoer  Company, 
purporting  to  convey  to  it  the  lands  attached 
as  aforesaid,  and  to  subject  said  lands  to  the 
IMiyment  of  certain  debu  due  to  the  plaintiff 
and  others  from  said  Marcus  Hulings. 

The  biU  assails  said  deed  upon  two  grounds: 
jint,  that  there  was  no  such  body  or  corpora- 
tion as  the  Hulings  Lumber  Company,  men- 
tioned in  the  deed  as  grantee,  at  the  time  the 
deed  was  made;  and  ateond,  that  the  said  deed 
was  voluntary,  and  made  for  the  purpose  of 
delaying  and  defrauding  creditors. 

Answers  were  tiled  bv  defendants,  and 
depositions  taken,  upon  wliich  the  cause  was 
beard,  and  a  decree  entered,  September  7, 
1887,  holding  the  said  deed  to  be  void,  and  re- 
ferring the  cause  to  a  cqmroissioner  to  ascer- 
tain and  report  the  liens  on  said  lands,  etc. 

Upon  the  inoomine  of  the  commissioner's 
report,  the  court,  on  May  14,  1888,  made  a  de- 
oree  fixing  the  amounts  and  priorities  of  the 
various  liens  on  said  lands,  and  directed  a  sale 
thereof.  From  this  decree  and  that  of  Sep- 
tember 7,  1887,  the  defendant,  the  Hulings 
Lumber  Company,  obtained  this  appeal. 

The  facts  disclosed  by  the  reconl  appear  to 
beaa  follows: 

During  the  years  1882, 1888  and  1884  Marcus 
Hulings  purchased  certain  timber  lands,  and 
took  options  to  purchase  other  lands,  in  the 
Counties  of  Tucker  and  Randolph,  along  or 
near  the  Cheat  River  and  its  tributaries.  On 
some  of  said  lands  he  paid  parts  of  the  pur- 
chase moner,  the  whole  amount  paid  by  him 
not  exceeding  $10,000,  and  obtahied  deeds 
therefor,  givmfl:  his  notes  for  the  balance, 
amounting  in  the  aggregate  to  about  $50,000, 
which  were  secured  by  vendor's  liens  retained 
in  the  deeds.  On  other  portions  of  the  lands 
be  paid  nothing,  and  for  others  still  he  had  no 
deeds.  By  a  written  agreement  dated  April 
80,  1884,  the  said  Marcus  Hulings,  his  son, 
Willis  J.  Hulings,  and  John  E.  Butler  entered 
into  copartnership  under  the  name  of  Hulings 
A  Co.  for  the  purpose  of  dealing  in  petroleum, 
manufacturing  lumber,  and  buying,  selling, 
holding,  and  dealing  in  lands,  and  building 
and  operating  sawmills,  etc.,  and  carrying  on 
a  geperal  lumber  business. 

The  sftid  Marcus  Hulings,  for  the  oonsidera-. 
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tion  stated  in  said  agreement,  sold  to  his  son 
and  said  Butler  a  two  thirds'  interest  in  all  of 
said  lands  and  options,  thus  making  the  said 
Marcus  Hulines,  Willis  J.  Hulings  and  the 
said  Butler,  each  the  owner  of  one  third  of  said 
lands,  subject  to  the  vendor's  liens  existing 
thereon;  and  on  the  same  day  the  said  Marcus 
Hulings,  by  a  contract  in  writing,  bound  him- 
self to  convey  all  of  said  lands  subject  to  the 
said  vendor's  liens  to  a  trustee,  to  be  appointed 
by  the  said  firm  of  Hulings  &  Co.,  as  soon  as 
surveys  thereof  could  be  completed,  and  the 
titles  passed  upon  by  counsel. 

The  said  firm  at  once  entered  into  the  posses- 
sion of  said  lands  and  began  to  operate  them 
in  the  lumber  business,  and  purchased  other 
lands  with  partnership  funds,  taking  the  title 
in  the  name  of  said  Marcus  Hulings,  who  was 
to  convey  the  whole  of  said  lands  to  a  trustee, 
when  appointed  as  designated  in  said  agree- 
ment. The  said  firm  also  took  up  a  targe 
number  of  the  notes  which  had  been  given  by 
said  Marcus  Hulings  for  said  lands. 

Before  the  conveyance  of  said  lands,  or  the 
selection  of  a  trustee  to  whom  they  could  be 
conveyed,  the  said  firm  of  Hulings  &  Co.  de- 
cided to  become  an  incorporate  body,  and  that 
said  conveyance  should  be  made  to  said  corpo- 
ration instead  of  to  a  trustee.  Accordingly,  on 
January  2,  1885,  the  parties  duly  executed  an 
agreement  to  become  a  corporation  of  the 
State  of  West  Virginia  by  tne  name  of  the 
"Hulings  Lumber  Co.,"  and  on  the  same  day, 
but  sul^equent  to  the  execution  and  filing  of 
said  agreement,  the  said  Hulings  &  Co.,  bv  a 
writing  dulv  signed  by  said  firm,  agreed  that 
they  would  "cause  to  be  conveyed  unto  said 
corporation"  all  the  aforesaid  lands  to  which 
Marcus  Hulings  held  the  title,  and  also  the 
mills  and  other  property  that  had  been  ac- 
quired by  said  firm  in  the  lumber  business  sub- 
sequent to  the  date  of  the  aforesaid  agreement 
of  April  80, 1884. 

In  pursuance  of  this  writing  or  contract  of 
January  2,  1885,  a  deed  was  written,  signed, 
sealed  and  acknowledged  by  Marcus  Hulings 
and  wife,  conveving  to  the  Hulings  Lumber 
Company  all  of  said  lands,  subiect  to  the 
vendor's  liens  still  existing  upon  them  for  un- 
paid purchase  money,  amounting  to  over  $80,- 
000.  This  deed  was  placed  in  the  hands  of 
John  E.  Butler  with  the  understanding  that  he 
was  to  deliver  it  to  the  Hulings  Lumber  Com- 
pany as  soon  as  it  should  be  orj^anized,  and  is- 
sued stock  in  payment  for  said  lands  to  the 
corporators. 

On  February  20,  1885,  a  certificate  of  incor- 
poration was  issued  by  the  Secretary  of  State 
of  West  Virffinia  for  said  corporation,  and  on 
March  28, 1885,  the  stockholders  met  and  duly 
organized,  and  elected  a  board  of  directors, 
and  on  the  same  day  the  board  of  directors 
met  and  elected  the  following  officers:  Willis 
J.  Hulings,  president;  John  E.  Butler,  treas- 
urer; and  D.  W.  Osborne,  secretary. 

At  said  meeting  the  president  and  secretary 
were  authorized  to  issue  $150,000  of  the  cap- 
ital stock  of  the  corporation  in  payment  for 
said  lands,  and  thereupon,  at  said  meeting, 
John  E.  Butler  delivered  said  deed,  and  it  was 
duly  accepted  by  the  corporation,  and  the  cap- 
ital stock  issued  and  delivered  in  payment  for 
said  lands. 
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The  corporation  took  possession  of  the  lands, 
engaged  largely  in  the  Itimber  business,  paid 
off  part  of  the  outstanding  notes  for  the  pur- 
chase money,  and  induced  F.  W.  Mitchell  & 
Co.  to  take  up  the  balance,  and  executed  a 
trust  deed  on  said  lands,  dated  February  6, 
1886,  to  secure  F.  W.  MitcbeU  &  Co.  for  the 
purchase  notes  so  paid  bv  them. 

The  said  deed  to  the  Hu lings  Lumber  Com- 
pany was  duly  recorded  in  Tucker  County  on 
April  8,  1885,  and  in  Randolph  County  on 
April  20,  1886;  and  the  said  trust  deed  to  se- 
cure F.  W.  Mitchell  &  Co.  was  duly  recorded 
in  said  counties  prior  to  March  6,  1^. 

On  October  27, 1886,  the  plaintiff,  the  Spring 
Garden  Bank,  recovered,  in  the  Supreme  Court 
of  the  State  of  New  York  in  and  for  the  City  of 
New  York,  a  judgment  against  Marcus  Hulings 
for  $8,874,  with  costs  and  damages;  making  an 
agnegate  sum  of  $8,622.07. 

it  is  upon  this  judgment  that  this  suit  is 
founded.  The  note  upon  which  said  judg- 
ment was  recovered  was  given  by  Hulings  on 
September  29,  1884,  but,  according  to  the  tes- 
timony of  Marcus  Hulings,  which  is  not  con- 
tradicted, the  said  note  was  not  negotiated  so 
as  to  make  it  a  liability  upon  him  until  about 
the  middle  of  June,  1885,  more  than  two 
months  after  the  date  of  the  deed  to  the  Hul- 
ings Lumber  Comi)any. 

The  first  question  presented  is  whether  or 
not  the  deed  to  the  Hulings  Lumber  Company 
is  void  because  at  the  date  of  said  deed  the 
said  company  had  not  been  incorporated.  This 
inquiry  involves  the  essentials  of  a  valid  con- 
veyance of  real  estate.  The  law  requires  more 
form  and  solemnity  in  the  conveyance  of  land 
than  in  that  of  chattels.  It  is  only  necessary 
here  to  consider  conveyances  by  deed. 

A  deed  is  a  writing  sealed  and  delivered, 
and  to  be  duly  executed  it  must  be  written  on 
paper  or  parchment.    Co.  Litt.  85  h. 

There  must,  of  course,  be  both  a  grantor 
and  grantee  to  every  deed.  In  order  to  be  a 
grantor  the  party  must  be  sui  juris^  and  capa- 
ble of  contracting;  but  such  is  not  the  case 
with  respect  to  tne  grantee.  Any  person  ca- 
pable of  holding  lands,  including  corporations, 
idiots,  persons  of  unsound  mind  and  infants, 
may  be  the  grantee  in  a  deed. 

Delivery  is  an  incident  essential  to  the  due 
execution  of  a  deed,  for  it  takes  effect  only 
from  the  delivery.  The  delivery  may  be  by 
the  grantor  to  the  grantee,  or  to  any  other 
person  authorized  by  him  to  receive  it.  It 
may  be  delivered  to  a  stranger  as  an  escrow, 
which  means  a  conditional  delivery  to  a  stran- 
ger, to  be  kept  by  him  untU  certain  conditions 
be  performed,  and  then  to  be  delivered  over  to 
the  grantee.  Generally,  an  escrow  takes  effect 
from  the  second  delivery,  and  is  to  l)e  consid- 
ered as  the  deed  of  the  party  from  that  time; 
but  this  ^neral  rule  does  not  apply  when  jus- 
tice requires  a  resort  to  fiction.  4  Kent,  Com. 
458;  Fetoell  v.  Kessi&r,  80  Ind.  195;  Oilmore  v. 
Jtfbrm,  18  Mo.  App.  114. 

A  writing  delivered  to  a  stranger  for  the  use 
and  benefit  of  the  grantee,  to  have  effect  after 
a  certain  event,  or  the  performance  of  some 
condition,  may  be  delivered  either  as  a  deed  or 
as  an  escrow.  Hatch  v.  Hatch,  9  Mass.  807;  1 
Devlin,  Deeds.  §  275. 

According  to  all  the  authorities,  delivery, 
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whatever  may  be  its  form  or  the  maoner  in 
which  it  is  made,  is  absolutely  essential.  It  is 
the  final  act,  without  which  all  other  acts  and 
formalities  are  ineffectual;  and  the  deed  takes 
effect  only  from  ita  actual  or  constructive  d^ 
livery.  1  Devlin,  Deeds,  §  260:  Bishop, 
Cont.  §  26;  8  Washb.  Real  Prop.  800. 

The  foregoing  are  elementary  principlea. 
The  important  question,  however,  in  this  cause, 
is  whether  or  not  the  aforesaid  deed  from 
Marcus  Hulings  and  wife  to  the  Huhngs  Lum- 
ber Company  is  void  and  ineffectual  for  the 
want  of  a  grantee.  It  is  admitted  that  a  gnst 
in  prcuenti  to  a  person  not  in  esse  at  the  time 
the  deed  is  delivered  would  be  inoperative;  and, 
likewise,  a  deed  to  a  corporation  never  created 
or  organized  would  be  void.  HtUiek  v.  Seo- 
ml,  4  GUman  [9  111.]  191;  Harriman  v.  South- 
am,  16  Ind.  190;  RusaeU^.  TtTppin^,  5 McLean, 
202. 

These  cases  and  others  of  the  same  character 
fully  sustain  the  doctrine  that  a  deed  to  a  cor- 
poration not  in  existence,  or  to  one  Incapable 
by  its  charter  of  holding  real  estate,  or  to  a 
person  not  in  egse  at  the  time  of  the  delivery  of 
the  deed,  is  void;  but  I  have  been  unable  to 
find  any  case  in  which  it  has  been  decided 
that  a  deed  made  to  a  corporation  having  a  po- 
tential existence  at  the  date  of  the  de«l,  and 
which  had  obtained  its  charter  and  completed 
its  organization  at  the  time  the  deed  was  de 
liverec!  to  it  was  void  or  ineffectual  as  a  con- 
veyance to  the  corporation.  On  the  contraij, 
in  Botch's  Wharf  Ckmpany  v.  Judd,  108  Mass. 
224,  the  court  held  that  a  deed  convcymg  land 
to  a  corporation,  dated  after  the  date  of  ite 
charter  and  before  its  organization,  was  a  valid 
convevance.  The  court  in  ita  opinion,  on 
page  228,  says: 

"The  acceptance  of  the  deed  will  be  pre- 
sumed as  soon  as  the  plaintiffs  (the  corwjra- 
tion)  were  competent  to  take  it.  Concord  Ha^l 
V.  Bdlis,  10  Cush.  276;  WardY,  />iom,4  Pick. 
518;  Bank  of  U.  8,  y.Dandridffc,  26  U.S.  12 
Wheat.  64,  70  [6  L.  ed.  552].  And  these 
plaintiffs  could  accept  a  deed  as  soon  as  they 
became  competent  to  make  a  contract  under 
their  charter. 

In  Drury  v.  Foster,  the  court,  in  its  opinioo, 
says:  "We  agree,  if  one  competent  to  convey 
real  estate  sign  and  acknowledge  a  deed  in 
blank,  and  deliver  the  same  to  an  agent  with 
authority,  express  or  implied,  to  fill  the  blank, 
and  perfect  the  conveyance,  its  validity  could 
not  be  well  controverted."  69  U.  S.  2  Wall 
88  [17  L,  ed.  781]. 

As  before  stated,  it  is  the  delivery  of  the  deed 
that  is  the  crowning  act  to  complete  its  execu- 
tion, and  is  as  essential  to  the  transmissioii  of 
the  title  as  the  deed  itself.  Acceptance  by  the 
grantee,  ©r  someone  for  him,  is  an  eaaential 
part  of  the  delivery.  It  is  true,  an  acceptance, 
where  it  is  for  the  benefit  of  the  grantee,  will 
be  presumed;  still  acceptance  is  a  neccssaiy  in- 
cident to  the  conveyance.  If,  therefore,  Uqe 
is  a  grantee  in  existence  at  the  time  of  delivery, 
and  such  grantee  accepts  the  conveyance,  1 
can  see  no  objection,  either  in  law  or  reason, 
why  the  conveyance  should  not  be  sustained, 
especially  in  a  case  where  justice  and  equitr 
require  it. 

It  is  the  duty  of  courts  to  uphold,  rather 
than  destroy,  deeds.     Sherwood  ▼.  Whiting,  M 
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Conn.  830,  8  New  £ng.  Rep.  678;  Flagg  y. 
Eames,  40  Vt.  16,  94  Am.  Dec.  868;  African 
M.  E.  Church  v.  Cohaver,  27  N.  J.  Eq.  157; 
BhedY.8hed,S^,  H.  482. 

Id  the  case  before  us  the  corporators  of  the 
Hillings  Lumber  Company  on  January  2, 1885, 
before  the  deed  to  it  was  executed,  had  duly 
signed  and  entered  into  articles  in  the  form 
prescribed  by  the  statute,  by  which  they  agreed 
to  become  a  corporation;  and  at  the  instance  of 
said  corporators  Marcus  Hulings  and  wife,  on 
the  same  day,  but  after  said  articles  had  been 
entered  into,  signed  and  acknowledged  a  deed 
to  the  corporation,  thus  agreed  upon  and  partly 
created,  for  the  lands  in  controyersy. 

It  IS  fully  proyed  by  both  Marcus  Hulings 
and  John  £.  Butler  that  this  deed  was  deliyered 
by  the  Hulings  to  said  Butler  to  be  held  by  him 
until  the  Hulings  Lumber  Company  received 
its  charter,  and  organized,  and  then,  upon  the 
issuance  of  the  stock  in  payment  of  the  lands 
as  agreed  upon,  Butler  was  to  deliyer  the  deed 
to  the  corporation;  and  it  was  also  proved  that 
on  March  28,  1885,  after  said  corporation  had 
fully  organized  under  its  charter,  and  passed  a 
resolution  to  accept  the  deed  and  lame  the  cap- 
ital for  the  lands,  Butler  did  deliver  the  deed 
to,  and  it  was  accepted  by,  the  corporation; 
and  afterwards,  on  AprO  8,  1885,  it  had  said 
deed  duly  recorded  in  Tucker  County. 

It  seems  to  me  that  this  deed,  under  the  facts 
«nd  circumstances  hereinbefore  stated,  was  a 
sufSdeDt  conveyance  to  vest  the  title  to  the 
lands  therein  mentioned  in  the  Hulings  Lum- 
ber Company.  The  said  comi)any  was  at  the 
time  the  deed  was  delivered  to  and  accepted  by 
it  a  complete  corporation,  duly  chartered  and 
organized;  and  not  only  this,  but  it  had  at  the 
date  of  said  deed  a  potential  existence,  which 


subsequently  became  an  actual  and  legal  cor 
poration. 

I  am,  therefore,  clearly  of  opinion  that  said 
deed  did  vest  in  the  said  Hulings  Lumber 
Company  the  legal  title  to  said  lands.  This 
conclusion  renders  it  unnecessary  to  consider 
at  any  length  the  other  ground  upon  which 
said  deed  is  assailed  by  the  plaintifC's  bill. 

It  appears  from  the  testimony  of  Marcus 
Hulings,  and  there  is  no  evidence  in  the  record 
contradicting  him,  that  the  notes  on  which  the 
plaintiff  obtained  its  judgment  were  wholly 
without  consideration,  and  never  became  legal 
and  binding  obligations  upon  him  until  they 
passed  into  the  hands  of  bona  fide  holders,  and 
that  no  part  of  them  did  so  pass  into  the  hands 
of  the  plaintiff  or  any  person  under  whom  it 
claims  until  about  the  middle  of  June,  1885, 
which  was  more  than  two  months  after  the 
title  to  said  lands  had  vested  in  said  company. 

If,  therefore,  it  were  conceded  that  said  deed 
was  wholly  voluntary,  and  without  any  valu- 
able consiaeration,  in  the  absence  of  an^  proof 
of  actual  fraud  the  plaintiff  is  in  no  position  to 
assail  or  complain  of  it.  There  i»  no  proof  in 
the  record  of  any  actual  fraud.  On  the  con- 
trary, the  answers  of  both  Marcus  Hulings  and 
the  Hulings  Lumber  Company  deny  that  the 
deed  was  dther  fraudulent  or  made  without  a 
valuable  consideration.  And  these  answers 
are  supported  bv  the  evidence  taken  by  and  on 
behalf  of  the  defendants.  The  plaintiff  offered 
no  evidence  on  these  questions. 

For  the  reasons  aforesaid  I  am  of  opinion 
that  the  decrees  of  the  Circuit  Court  should  be  re- 
versed, and  the  plaintiff's  biU  dismissed. 

Eni^lish  and  Brannon»  JJ,,  concurred; 
Green,  J.,  absent. 
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there  has  been  paprt  perlbrm- 

and  expenditures  properly  made,  by  one 


*Head  notes  by  Spbbb,  J. 


of  the  parties  to  a  contract,  which  to  broken  by 
the  fault  of  the  other  party,  the  party  perform- 
ing may  recover  hto  reasonable  expenditures. 
He  may  also  recover  the  proflte  of  the  contract 
if  he  proves  that  direct,  as  dlstlnflruisbed  from 
speculative,  profits  would  have  been  realised. 
If  the  expenditures  of  the  party  not  at  fault  are 
unreasonable,  it  to  the  duty  of  the  opposite  party 
to  show  it. 
2.  Prollts  remote  and  speeolatiTe*  and  in- 
capable of  clear  and  direct  proof,  cannot  be 
recovered;  but  when  they  are  tbe  direct  and 
immediate  fruits  of  the  contract,  they  may  be ; 
they  are  then  part  and  parcel  of  the  contract 
itself,  enterinff  into  and  constituting  a  portion  of 
Its  very  elements.  Citing  leading  American  case, 
Masterton  v.  ilfayor  of  BrooKlun,  7  Hill,  60. 


NoTS.— XXifnodes  for  breach  of  contract. 
In  cm  action  upon  contract,  only  such  damages 
are  recoverable  as  are  the  natural  and  proximate 
oonseqaence  of  the  breach.  These  include  direct 
dacnuiees,  and  such  as  the  parties  contemplated 
would  be  likely  to  result  trom  a  breach  when 
the  oontract  was  made.  Rhodes  v.  Dalrd,  16  Ohio 
at,  581;  Braytonv.  Chase.  8  Wis.  4fi6:  Bridges  v. 
Sticlmey,  88  Mahie,  861 ;  Hadley  v.  Baxendale,  9 
Exch.  841 :  Candee  v.  W.  U.  Teleg.  Co.  84  Wto.  479 ; 
Wfbert  V.  N.  T.  ftB.  R.  Co.  19  Barb.  48;  Deyo  v. 
Waggoner,  19  Johns.  241;  Dorwin  v.  Potter,  6 
a  L.  B.  A. 


Denlo,  806;  Armstrong  v.  Percy,  5  Wend.  686; 
Hargous  v.  Ablon,  8  Denlo,  406;  Bennett  v.  Lock- 
wood,  aO  Wend.  228 ;  Clark  v.  Brown,  18  Wend.  229 ; 
Blanchard  v.  Ely,  21  Wend.  842;  Walrath  v.  Red- 
field,  11  Barb.  868:  Lawrence  v.  Wardwell,  6  Barb. 
424;  Vanderslice  v.  Newton,  4  N.  Y.  180. 

Damages  which  arise  upon  the  direct,  necessary 
and  tbe  immediate  effect  of  the  breach  are  always 
recoverable ;  or  those  which  ensue  in  the  ordinary 
course  of  things,  considering  the  particular  nature 
and  subject  matter  of  the  contract.  Booth  v. 
Spuyten  Duyvll  BolUng  Mill  Co.  60  N.  Y.  48r; 
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a.  The  leading  EngHiih 
the  rule  tmis:  ^WheD  two  parties  have 
made  a  contract  which  one  of  them  haa  broken, 
the  damages  which  the  other  party  ou^ht  to  re- 
ceive in  respect  to  such  breach  of  contract  should 
be  such  as  may  fairly  and  reasonably  be  con- 
sidered either  as  arisincr  naturally,  i.  e.,  according 
to  the  usual  course  of  things,  from  such  breach 
of  contract  itself,  or  such  as  may  reasonably  be 
supposed  to  have  been  in  the  contemplation  of 
both  parties  at  the  time  they  made  the  contract, 
as  the  probable  result  of  breach  of  It/^  HadUy 
V.  BaxendaU^  9  Exch.  841-888. 

i.  Damages  which  are  the  legal  and 
natural  result  of  the  act  done,  though  to 
some  extent  contingent,  are  not  too  remote  to  be 
recovered.    Code  of  Georgia,  §  8070. 

6.  Where  by  the  action  of  the  party  at 
fault  the  profits  of  a  contract  have  been  pre- 
vented, all  recovery  therefor  will  not  be  defeated 
because  exact  and  absolute  proof  is  unattainable; 
and  in  view  of  the  tortious  refusal  of  the  party 
at  fault  to  perform  its  contract,  the  party  injured 
is  permitted  to  show  the  particular  facts  which 
have  transpired  and  the  entire  transaction  upon 
which  the  claim  and  expectation  of  profits  is 
founded,  in  order  to  prove  with  reasonable  cer- 
tainty what  the.proflts  would  have  been. 

6.  Where  a  company,  manuflusturing 
agricultural  steam  engines,  agrees  to 
ftimish  an  agent  who  sells  on  com- 
mission the  engines  necessary  to  supply  the 
season^s  demand,  and  the  agent  makes  large  ex- 
penditures in  advertising,  canvassing  and  other- 
wise building  up  the  trade,  and  proves  a  heavy 
demand  upon  him  for  these  particular  engines, 
Uurgely  in  excess  of  his  order  to  the  company, 
the  company,  refusing  without  sufficient  cause 
to  furnish  the  engines  ordered,  will  be  held 
liable  for  the  sum  of  commissions  on  the  engines 
ordered,  and  for  the  reasonable  expenditures  of 
the  agent  in  their  undertakingt 


T.  A  daim  fbr  rtsinsgciSi  upon  the  facts  itited 
in  the  preceding  section  of  syllabus,  for  destrao- 
tion  generally  of  agents*  business,  is  too  InAei- 
nito  and  uncertain  to  be  the  basis  of  a  recovoy. 

8.  A  clause  in  the  contract*  obliging  tlie 
manufacturing  company  to  furnish  engtneitf 
the  exigencies  of  its  business  permitted,  mveit 
under  the  facts  no  arbitrary  right  to  refuse.  It 
must  have  a  valid  reason  for  the  refusal,  or  to 
validity  must  be  shown  by  evidence. 

(March  28, 1880.) 

SUIT  Id  equity  for  an  account,  on  excq>- 
tions  to  Master's  report  in  favor  of  Hatcher 
&  Co.     Report  modified  and  confirmed. 

The  facts  fully  appear  in  the  opinion. 

Messre.  Lanier  «  Anderson  and  Alex- 
ander Preudflt  for  Taylor  Manufactuxiog 
Co. 

Meeere.  Bacon  A  Rutherford^  Hill  ft 
Harris  and  Eui^ene  Hawkins  for  Hatcher 
&Co. 

Speer*  J.,  delivered  the  following  opinioD: 

These  causes  have  been,  after  much  drcmty 
of  pleading,  tried  upon  the  original  bill  of  tbe 
Taylor  Manufacturing  Company,  as  plaiotifis, 
and  that  of  the  Hatcher  Manufacturing  Com- 
pany, used  as  a  cross  bill,  as  defendants. 

After  repeated  preliminary  hearings,  the  is- 
sues of  law  and  fact  were  referred  to  the  Mas- 
ter in  chancery.  His  report  has  been  filed  and 
both  parties  liaye  excepted  thereto.  For  coo- 
venience  of  reference  the  parties  are  termed  by 
the  Master  tbe  "  Taylor  Company"  and  the 
"Hateher  Company,"  and  these  designatioDs 
will  be  here  adopted. 

The  Taylor  Company  of  Cbambenboiisb, 
Pa.,  are  manufacturers  of  steam  engines,  soit- 


Scott  V.  Hunter,  46  Pa.  l«e;  Hadley  v.  Bazendale, 
9  Exch.  841 :  Davis  v.  Taicott,  14  Barb.  611 ;  Oobb  v. 
111.  CJent.  B.  Co.  88  Iowa,  601 ;  Haven  v.  Wake- 
fleld«  88  111.  608;  111.  Cent.  R.  Co.  v.  Cobb,  64  lU. 
128 ;  Wlnne  v.  Kelley,  34  Iowa,  839 ;  Van  Arsdale  v. 
Rundel,  8S  IlL  68;  Rogers  v.  Bemus,  60  Pa.  432; 
Hinckley  v.  Beckwlth,  18  Wis.  81 ;  Leonard  v.  K. 
Y.  A.  &  a  B.  M.  Teleg.  Co.  41  N.  Y.  644;  Scott  v. 
Rogers,  81  N.  Y.  676 ;  Hexter  v.  Knox,  68  N.  Y.  661 ; 
True  V.  International  Teleg.  Co.  60  Maine,  9; 
Fletcher  v.  Tftyleur,  17  C.  B.  21;  Squire  v.  W. 
U.  Teleg.  Co.  96  Mass.  282;  Cory  v.  Thames  Iron 
Works  &  8.  Co.  L.  R.  8  Q.  B.  181;  Borradaile  v. 
Brunton,  8  Taunt.  586 ;  Ex  parte  Cambrian  Steam 
Packet  Co.  L.  R.  6  Eq.  806;  Dewint  v.  Wiltse,  9 
Wend.  885;  Dobbins  v.  Duquid,  66  HI.  464;  Shepard 
V.  Milwaukee  Gas  Light  Co.  16  Wis.  818 ;  Richardson 
V  .Chynowetb,  26  Wis.  656 ;  Wolcott  v.  Mount,  36  N. 
J.  L.  2B2;  Benton  v.  Fay,  64  IlL  417 ;  GHndle  v.  East- 
em  Bxp.  Co.  67  Maine,  817;  1  Sutherland,  Damages, 
p.  82. 

The  rule  first  stated  in  Hadley  v.  Baxendale,  9 
Exch.  341,  for  ascertaining  damages  which  are  re- 
coverable for  breach  of  contract,  that  they  be 
such  as  arise  **  naturally,  i.  &,  according  to  the 
usual  course  of  things  from  such  breach  of  con- 
tract itself,"  has  been  universally  assented  to. 
Griffin  V.  Colver,  16  X.  Y.  480;  W.  U.  Teleg.  Co.  v. 
Graham,  1  Colo.  280;  Sanders  v.  Stuart,  L.  R.  L  C. 
P.  Div.  826;  Great  Western  R.  Co.  v.  Redmasme,  L. 
R.  1.  C.  P.  820;  Masterton  v.  Brooklyn,  7  Hill,  61 ; 
Cuddy  V.  Major,  12  Mich.  868;  Johnson  v.  Mathews, 
5  Kan.  116;  Lawrence  v.  Wardwell,  6  Barb.  428; 
Portman  v.  Mlddleton,  4  C.  B.  N.  S.  822;  Gee  v. 
lAnoasUie&Y.  R.Co.6Hurlst.ftN.211i  Hales  v. 
London  ft  N.  W.  R.  Co.  4  Best  ft  S.  66;  Travis  v. 
8  L.  R.  A. 


Duffau,  20 Tex.  49;  Fox.  v.  Harding,?  Cush-SM; 
1  Sutherland,  Damages,  p.  84. 

LoM  of  proJIlB  as  an  element. 

Loss  of  profits  and  advantages  which  are  the 
immediate  fruits  of  the  contract,  and  which  moiC 
have  been  in  the  contemplation  of  the  parti6B  in 
making  the  contract,  arc  a  proper  and  eesentiil 
element  in  computing  the  damages.  Fox  v. 
Harding,  7  Cush.  528;  Somers  v.  Wriflrht,  U5  Mm. 
286;  Stoddard  v.  Treadweil,  20  Gal.  307;  Davis  v. 
Tolcott.  14  Barb.  624;  Griffin  v.  Colver,  S  But. 
600;  Alder  v.  Kelghley,  16  Mees.  ft  W.  117;  St  John 
V.  N.  Y.  6  Duer,  821,  13  How.  Pr.  634;  Bsgley  t. 
S^th,  19  How.  Pr.  5 ;  Heineman  v.  Heard,  t  Hun, 
882,  60  N.  Y.  37;  Jones  v.  Judd,  4  N.  Y.  414;  White 
V.  MiUer,  71  N.  Y.  188. 

The  party  who  is  ready  to  perform  is  entitled  to 
a  full  indemnity  for  the  loss  of  his  contract  He 
ought  to  recover  precisely  what  he  would  have 
made  by  performance.  This  is  as  sound  in  monk 
as  it  is  in  law.  Shannon  v.  Comstock,  21  We«id.  4tt ; 
Miller  v.  Mariner's  Church.  7  Maine,  61;  Shaw  t. 
Nudd,  8  Pick.  13;  Swift  v.  Baniea«  16  Pick.  W; 
Royalton  v.  Royalton  ft  W.  Tump.  Co.  14  VL  Ol. 

This  must  not  depend  on  the  chances  of  tiade, 
but  upon  the  market  value  of  goods,  and  ottar 
fftcts  which  are  susceptible  of  definite  proof. 
Griffin  V.  culver,  16 N.  Y.  494;  Masterton  v.  Brook* 
lyn,  7  HilU  61. 

The  plaintur  must  establish  the  quantum  of  his 
loss  by  evidence,  from  which  the  jury  will  be  skle 
to  estimate  the  extent  of  his  injuiy,  ezdudlogill 
suoh  elements  of  Injury  as  are  incapabl««f  h«iV 
ascertained  to  k  reasonable  degree  of  certainty  Iv 
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able  for  agricultural  uses.  They  made  a  writ- 
ten contract  with  M.  J.  Hatcher  &  Co.,  consti- 
tuting  the  latter  their  agents  for  the  purpose  of 
selling  the  engines  in  a  large  number  of  the 
counties  in  this  State. 

This  contract  was  practically  identical  with  a 
previous  contract  between  the  same  parties  for 
tiie  year  1884.  It  made  Hatcher  &  Company 
the  sole  agent  of  the  Taylor  Company  in  the 
specified  territory,  and  was  of  force  from  Janu- 
ary 1,  1885,  to  January  1,  1886.  In  brief,  the 
Taylor  Company  agre«;d  to  furnish  the  engines, 
and  blank  forms  of  contracts  of  sale,  essential 
to  the  business;  and  the  Hatcher  Company 
agreed  to  carry  on  the  business  as  directed  by 
the  terms  of  the  contract. 

These  are  specially  found  by  the  Master,  and 
his  findings,  lK)th  as  to  the  terms  of  the  written 
contracts  and  the  issues  thereon  made  by  the 
pleadings,  are  accurately  stated  and  are  gener- 
ally approved. 

Upon  the  disputed  issues  of  fact,  the  Master 
finds  that  the  Hatcher  Company  disregarded 
the  contract  of  February  8,  1884,  in  that  it 
sold  engines  for  credit,  and  did  not  exact  cash 
for  one  third  of  the  price,  and  notes  at  short 
terms  for  the  balance,  but  that  the  breach  of  the 
contract  was  clearly  ratified  by  the  Taylor 
Company. 

He  finds  that  the  contract  of  December  8 
was  broken  in  like  manner,  and  that  tliere  was 
neither  authority  for  the  breach  nor  subsequent 
ratification. 

He  finds  that  the  contract  of  1884  was  not 
modified  by  subsequent  parol  agreement. 

He  finds  that  the  Taylor  Company  violated 
the  contract  of  December  9,  1884,  in  that  it 
failed  to  deliver  in  Macon  on  or  about  July  15 
sixteen  engines  sold  outright  to  the  Hatcher 


Company  and  to  deliver  under  the  terms  of  the 
agency  contract  sixteen  other  engines  at  the 
same  time. 

The  Master  finds  that  thes^  breaches  are  with- 
out Justification.  He  does  not  attribute  this 
failure  to  intentional  fraud  on  their  part,  but  to 
a  desire  of  the  Taylor  Company  to  terminate 
the  agency  because  of  anticipated  loss  and  liti- 
gation. 

He  finds  no  fraud  or  error  in  a  settlement  of 
the  first  of  August,  1885,  but  he  also  finds  that 
it  did  not  comprehend  the  questions  of  liability 
growing  out  of  the  Taylor  Manufacturing 
Company's  failure  to  deliver  engines  as  it  was 
bound  to  do  by  the  contract  of  December  9, 
1884. 

He  finds  that  after  August  1,  1885,  the  Hat- 
cher Company  had  written  authority  to  sell 
without  exacting  one  third  cash,  and  that  the 
Taylor  Company  was  Justified  by  its  con- 
tract in  refusing  to  fill  the  orders  made  by  the 
Hatcher  Company  in  June,  1885. 

He  finds  that  the  Hatcher  Companv  was 
bound  to  guaranty  to  its  principal  all  debts 
accepted  by  it  in  its  agency. 

The  Master  reports  a  balance  against  the 
Hatcher  Company  of  $8,902.29,  subject  to  re- 
coupments of  commissions  on  the  unpaid  notes 
of  1884  and  1885  as  such  notes  are  paid;  and  he 
suggests  that  a  receiver  be  appointed  to  take 
charge  of  the  assets  of  the  agency  business,  to 
sell  the  same,  collect  the  notes,  in  order  that  the 
rights  of  the  parties  may  be  finally  settled. 
There  are  other  findings  not  essential  to  the 
main  matters  of  the  controversy. 

To  the  report  of  the  Master  numerous  and 
volimiinous  exceptions  have  been  filed,  and  th^ 
issues  thus  presented  have  been  elaborately 
argued,  orally  and  by  brief.    The  court  has  ha^^ 


the  usual  rules  of  evidence.    Woloott  v.  Mount, 
»N.  J.  L.  871;  White  v.  Miller,  71 N.  Y.  138. 

The  requisite  that  the  damaffes  must  not  be  re- 
mote, but  the  proximate  consequence.  Is  in  part  an 
element  of  the  required  certainty.  Griffin  v.  Ck>l- 
ver,  16N.Y.494. 

Special  circumstances  known  to  both  parties. 

If  the  special  circumstances  under  which  the 
isontract  was  actually  made  were  communicated 
to  the  defendant,  and  thus  known  to  both  parties, 
the  damages  resulting  from  the  breach  of  such 
contract,  which  they  would  reasonably  contem- 
plate, would  be  the  amount  of  injury  which  would 
ordinarily  follow  from  a  breach  of  contract  under 
the  special  circumstances  so  known  and  communi- 
cated. But,  if  these  special  circumstances  were 
wholly  unknown  to  .the  party  breaking  the  con- 
tract, he,  at  the  most,  could  only  be  supposed  to 
have  had  in  contemplation  the  amount  of  injury 
which  would  arise  trenerally.  Griffin  v.  Ck)lver,  16 
N.  Y.  48D;  Hammer  v.  Shoenfelder,  47  Wis.  456; 
1  Sutherland,  Damages,  p.  79. 

On  hreath  by  vendor. 
Where  a  vendor  has  agreed  to  sell  and  deliver 
personal  property  at  a  particular  day,  and  fails  to 
perform  his  contract,  the  vendee  may  recover  in 
damages  the  difference  between  the  contract  price 
and  the  market  value  of  the  property  at  the  time 
when  it  should  have  been  delivered.  Ohitty,  Cont. 
5tb  Am.  ed.  445;  Dey  v.  I>oz,9  Wend.  129;  Gains- 
ford  V.  Garroll,  2  Bam  &  C.  (£34 :  Shepherd  v.  Hamp- 
too.  16  U.  8.  8  Wheat.  200  (4  L.  ed.  369) ;  Quarles  v. 
George,  28  Pick.  400;  Shaw  v.  Xudd,  8  Pick.  9;  2  Phil 
Bv.  104. 
3  L.  R.  A. 


On  breach  by  vendee. 

Where  a  vendee  breaks  his  contract,  the  vendor 
may  recover  difference  between  the  contract  price 
and  any  less  sum  the  property  was  worth  when  the 
vendee  was  bound  to  take  and  pay  for  it.  The  loss 
he  suffers  is  the  proilt  he  would  have  made  by  the 
completion  of  the  bargain.  Gordon  v.  Norria,  49 
N.  H.  S76;  Haines  v.  Tucker,  50  N.  H.  807;  Collins 
V.  Delaporte,  115  Mass.  159;  Ullmann  v.  Kent,  60 
ni.  271 ;  Sanborn  v.  Benedict,  78  111.  310;  Haskell  v. 
Hunter,  28  Mich.  805 ;  Camp  v.  Hamlin,  55  Ga.  259 ; 
McCracken  v.  Webb,  36  Iowa,  551 ;  Dustan  v.  Mc- 
Andrews,  44  N.  Y.  72 ;  Hayden  v.  Demets,  58  N.  Y. 
426 ;  1  Sutherland,  Damages,  p.  108. 

So,  if  a  person  who  has  agreed  to  purchase  goods 
at  a  certain  price  refuses  to  receive  them,  he  must 
pay  the  difference  between  their  market  value  and 
the  enhanced  price  which  he  contracted  to  pay. 
2  Starkie,  Evidence,  7th  Am.  ed.  1201 ;  Boorman  v. 
Nash,  9  Bam.  &  C.  145. 

CMns  or  profits  from  eoUaterai  enterprises  not  con- 
sidered. 

Under  the  civil  law  the  parties  are  deemed  to 
have  contemplated  only  the  damages  and  interest 
which  the  creditor  might  suffer  from  the  nonper- 
formance of  the  obligation,  in  respect  to  the  par- 
ticular thing  which  is  the  object  of  it,  and  not  such 
as  may  have  been  incidentally  occasioned  thereby 
in  respect  to  his  other  affairs.  1  Evans^  Poth.  91; 
and  see  Dom.  b.  3.  title,  5.  8  2,  arts.  8,  4,  5, 6. 

In  awarding  damages  for  the  nonperformance  of 
an  existing  contract, the  gains  or  profits  of  collateral 
enterprises  in  which  the  party  claiming  them  has 
been  induced  to  engage,  by  relying  upon  the  per- 
formance of  such  a  contract,  cannot  be  included. 
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little  difficulty  Id  the  ascertainmeDt  that  the 
conclusions  of  the  Master,  as  we  have  said,  are 
generally  accurate  and  are  sustained  by  the  law. 
With  reference,  however,  to  the  sixth  finding, 
which  disallows  the  claim  of  the  Hatcher  Com- 
pany for  damages  resulting  from  the  failure  of 
the  Taylor  Company  to  ship  thirty- two  engines, 
as  ordered  by  the  Hatcher  Company,  for  the 
trade  of  1885,  we  have  had  more  trouble. 

The  Master  was  of  the  opinion  that  this'daim 
of  the  Hatcher  Company  is  without  legal  merit 
for  the  reason,  as  stated  by  him  on  page  86  of 
the  report,  that  it  belongs  to  the  category  of 
"gains,  contingent  upon  the  productiveness 
of  the  season,  the  fluctuations  of  trade,  the  re- 
sources and  efforts  of  competitive  dealers,"  and 
are  too  uncertain  to  be  capable  of  that  clear 
and  direct  proof  which  the  law  requires.  There 
may  be  found  cases  which  tend  to  sustain  this 
finaing,  but  they  seem  adverse  to  the  philosophy 
of  the  law. 

It  is  apparent  that  the  Master  having  found, 
as  before  stated,  that  the  failure  to  furnish  the 
thirty-two  engines  above  referred  to  was  an  un- 
mistakable and  unjustifiable  breach  of  the  con- 
tract, and  that  it  has  not  been  adjusted  or  set- 
tled, the  Hatcher  Company  is  only  called  upon 
to  show  the  degree  of  proof  essential  to  an  esti- 
mation of  the  ofamages  directly  resulting  there- 
from. To  do  this  the  Hatcher  Company  points 
out  the  fact  that  the  selling  price  of  the  en- 
gines is  fixed  by  the  contract. 

The  commissions  of  the  Hatcher  Company 
being  perfectly  definite,  if  it  be  clear  that  there 
was  a  sufficiently  certain  opportunity  to  sell  the 
engines,  it  follows  that  to  ascertain  the  amount 
of  which  the  Hatcher  Company  has  been  bereft 
is  a  simple  matter  of  computation.  Now 
could  the  Hatcher  Company  have  readily  sold 
these  engines  had  they  been  furnished  in  time 
and  in  accordance  with  the  ascertained  obliga- 
tion of  the  Taylor  Company  ?  The  evidence  re- 
lied on  to  show  this  is  properly  made  a  part  of  the 
exception.  It  is  there  made  to  appear  that  the 
Taylor  Company,  by  its  president,  estimated 


that  the  Hatcher  Company,  would  sellseye&ty- 
five  engines  that  season. 

A  witness,  Herron.  testified  that  in  bis  jadg- 
ment  sixty-five  or  seventy-five  engines  would 
have  been  sold  by  the  Hatcher  Company.  He 
was  familiar  with  the  business  and  his  estimate 
was  based  upon  the  number  of  inquiries,  the 
prospect  of  a  good  crop,  the  demand  for  engioes 
by  customers  in  person  and  by  correspondeotce. 

Barron,  another  witness,  gives  a  still  larger 
estimate.  It  is  made  plain  that  the  year  before 
the  sales  were  large,  and  in  1885  Hatcher  & 
Company  had  advertised  the  Taylor  eDgixKs 
thoroughly,  had  indeed  devoted  all  of  their 
energies  exclusively  to  the  business  of  the  Taylor 
Com]>any,  did  not  try  to  sell  any  other  engines, 
and  that  there  were  frequent  inquiries  and  in 
fact  a  great  demand  for  the  engines.  Besides, 
the  crop  prospect  in  the  spring  and  sammer 
was  fine.  The  witness  stated  in  addition  tiiat 
there  were  a  hundred  men  who  wanted  to  hoy 
the  Taylor  engines  from  Hatcher  in  1885.  The 
witness  was  employed  by  Hatcher.  Tbeorden 
were  not  given,  because  be  could  not  promise 
to  supply  the  applicants,  on  account  of  the  ac- 
tion or  non-action  of  the  Taylor  Company. 

Hatcher,  one  of  the  defendants,  testes  sab- 
stantially  to  the  same  facts,  and  added  that  the 
business  was  now  established,  that  the  Tavlor's 
was  "  a  good  engine  "  and  had  given  saXadac- 
tion,  that  his  territory  had  b^n  increased  and 
the  engines  were  sold  at  *  'closer  figures."  There 
were  fifty  or  sixty  applications  on  the  "appfica 
tion  book  "  and  many  applications  were  not 
entered.  This  book  was  kept  to  show  the 
number  of  persons  who  called  to  make  ioquiir 
relative  to  engines.  It  was  put  in  evidence  and 
showed  about  fifty  such  applications.  The  de- 
mand was  so  definite  that  Hatcher  atleneth  pro- 
posed to  purchase  outright  certain  engues  for 
the  agency  business;  ana  the  correspondeDoe  in 
evidence  shows  this.  McDowell,  the  treasorer 
of  the  Taylor  Company,  who  had  eone  to 
Macon  to  look  after  the  business,  wnles,  on 
August  8,  to  his  company: 


Hormer  v.  Wood,  16  Barb.  889;  Cuddy  v.  Major,  U 
Mich.  868;  Masterton  v.  Brooklyn,  7  Hill,  61;  Story 
V.  N.  Y.  &  H.  R.  Oo.  6  N.  Y.  85;  Bridges  v.  Stickney, 
88  Aiaine,  861;  Barnard  v.  Poor,  ZL  Pick.  878;  Fox  v. 
Harding,  7  Cufih.  616. 

Lofls  of  profits  from  collateral  or  subordinate 
contracts  with  third  persons,  thoufh  entered  into 
for  the  purpose  of  carrylnsr  an  original  contract 
into  effect,  and  upon  the  faith  of  It,  cannot  be  In- 
cluded in  the  damages  for  a  breach  of  such  orig- 
inal contract.  Wairath  v.  Redfleld,  11  Barb.  878; 
Homer  v.  Wood,  16  Barb.  888;  Lowenstein  v.  Chap- 
pell,  80  Barb.  246;  Story  v.  N.  Y.  &  H,  R.  Co.  6N.  Y. 
90;  Fox  V.  Harding,  7  Cush.  6S28;  Phlla.  W.  &  B.  K. 
Co.  V.  Howard,  54  U.  S.  18  How.  844  (14  L.  ed.  157). 

Mere  tpecukOi/ce  profits  or  oaiiw  not  recoverable. 

Mere  speculative  profits  and  gains,  which  are 
conjectural,  and  with  respect  to  which  no  means 
exist  of  aacertainlng,even  approximately,  the  prob- 
able results,  cannot,  under  any  droumstances,  be 
brought  within  the  range  of  damages  recoverable. 
Passinger  v.  Thorbum,  84  N.  Y.  634;  Wolcott  v. 
Mount,  86  N.  J^  L.  288;  Van  Wyck  v.  Allen,  89  N.  Y. 
61;  White  v.  MlUer.  71  N.  Y.  188;  Ferris  v.  Com- 
stock,  88  Conn.  618;  Page  v.  Pavey,  8  Oar.  &  P.  769; 
BandaU  v.  Baper,  El.  BL  ft  EL  (96  Eng.  C.  L.)  84; 
1  Sutherland,  Damages,  HI. 
8  L.  R.  A. 


Speculative,  prospective,  remote  and  uneertiin 
profits  are  never  taken  into  account.  IVeeinan  ▼. 
Clute,  8  Barb.  427;  Scott  v.  Rogen,  4  Abb.  Appi 
Dec.  161;  Giles  v.  OrToole,  4  Barb.  86a.  864:  Master- 
ton  V.  Brooklyn,  7  Hill,  61;  Kent  v.  Hudson  BlTer 

B.  Co.  28  Barb.  894;  Dugan  v.  Anderson,  86  Md  M?: 
Dunn  V.  Johnson,  88  Ind.  54. 

Cnnslderatioru  too  remote. 
A  good  bargain  made  by  a  vendor.  In  antidpatloo 
of  the  price  of  the  article  sold,  or  an  adTantMpeoos 
contract  of  resale  made  by  a  vendee,  confiding  ia 
the  vendor's  promise  to  deUVer  the  article,  are  cod- 
slderatlons  always  excluded  as  too  remote  and 
contingent  to  affect  the  question  of  damages. 
Clare  v.  Maynard,  6  Ad.  ft  El.  619;  Cox  v.  Walker* 
6  Ad.  ft  El.  688  note;  Walker  v.  Moore,  10  Ban.  ft 

C.  416;  Cary  v.  Gruman,  4  HUl,  627,  686;  Chlt^. 
Contracts,  458, 870. 

For  negligence  in  not  transporting  merchaadiBe  la 
seasonable  time,  plaintiff  can  recover  as  damages 
the  difference  between  the  price  at  which  snek 
merchandise  was  selling  when  it  should  have  been 
delivered  and  the  market  price  at  the  time  it  was 
selling  when  it  was  delivered.  Wlbert  v.  K.  Y.  ft 
K  B.  Co.  19  Barb.  40;  Jones  v.  N.  Y.  ft  &  B.  Ox  » 
Barb.  688,  disapproving  Kent  v.  Hudson  Blver  B. 
Co.  82  Barb.  878. 
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"  The  eDgines  you  send,  ship  as  soon  as  pos- 
sible, as  pfurties  coming  in  to  buy  expect  to 
take  engines  with  them,  or  have  them  deliyered 
at  once." 

Smith,  a  merchant  who  dealt  in  engines, 
a  witness  at  once  Intellifrent  and  disinterested, 
testifiedf  that  the  trade  m  engines  was  lar^ 
daring  the  selling  season  of  1885.  This  he 
knew  from  his  own  business. 

In  addition  to  this  evidence,  there  are  in  the 
record  admissions  of  the  Taylor  Company's 
agent,  J.  C.  Weaver,  which  have  valuable  im- 
portance. In  the  letter  of  August  81, 1885,  to 
the  Taylor  Company,  he  writes: 

"  He  (Hatcher)  virtually  lost  the  entire  season 
trade,  which  Is  now  over  .  .  .  His  trade, 
on  account  of  the  engines  not  arriving,  coun- 
termanded their  orders  and  got  engines  else- 
where ...  It  got  winded  about  that 
Hatcher  could  get  no  engines." 

The  same  agent,  July  1,  1886,  notified  his 
principal,  the  Hatcher  Company,  that  several 
parties  bad  countermanded  their  orders,  on  ac- 
count of  the  Taylor  Company's  letters  to 
them.  So  strong  was  the  demand,  that  when 
the  Taylor  Company  refused  to  fill  nine  orders 
made  to  Hatcher,  as  agent,  the  latter  offered  to 
buy  the  engines  outright.  This  is  admitted  by 
Weaver,  m  his  letter  of  July  8,  1885. 

The  Taylor  Company  offered  no  matter  of 
fact  to  avoid  the  effect  of  this  evidence,  which 
itself  has  not  been  negatived  by  tiie  master's 
finding,  viz. :  that  there  was  in  the  refusal  to 
ship  these  engines  an  unjustifiable  breach  of 
their  contract  with  the  Hatcher  Company. 
They  insist  generally  that  Hatcher  was  a  faith- 
less agent,  but  there  is  in  the  record  nothing 
sufficient  to  show  it. 

It  is  insisted,  however,  that  the  commissions 
which  can  be  computed  upon  the  number  of 
engines  ordered  and  refused  are  too  remote 
and  speculative  to  warrant  a  judgment  there- 
for. To  support  this  proposition  the  counsel 
for  the  Taylor  Company  rely  on  the  case  of  the 
Onoeta  Fau$  Manufacturing  Chmpanp  v.Hogen, 
19  Ga.  416,  where  Rogers  complained  that  be- 
cause of  the  company's  failure  to  repair  the 
machinery  of  his  mill,  which  was  idle  from 
sixty  to  mnety  days,  he  was  entitled  to  a  recov- 
ery for  the  profits  the  mill  would  have  made 
if  it  had  been  kept  running,  but  the  court  held 
that  such  claim  was  founded  almost  exclu- 
sively  on  speculatiye  profits;  it  was  a  calcu- 
Ution  upon  conjectures  and  not  upon  facts. 

Substantially  the  same  announcement  is 
made  In  Water  Lot  Go,  v.  Leonard,  80  Ga.  500, 
and  in  Vucher  v.  Talbott&n  Branch  Bailroad 
Oompany,  84  Ga.  586,  and  an  analog  is  sought 
to  be  drawn  also  from  Clark  d  uompany  v. 
iVe«f«a6;,46Ga.261. 

The  Master  in  his  careful  and  painstaking 
report,  as  we  have  seen,  sustains  this  conten- 
tion. 

The  consideration  of  the  intricate  topic  em- 
braced in  these  diverse  propositions  has  de- 
ferred the  determination  of  this  cause  and  has 
not  been  without  diflSculty. 

The  most  authoritative  statement  of  the 
rule  upon  the  question  will  be  found  in  United 
States  V.  Behan,  110  U.  8.  888  [28  L.  ed.  168). 
The  facts  of  that  case  (without  elaborately 
stating  them)  are  sufficiently  analogous  to  the 
findings  of  fact  of  the  Master  here  to  make 
8L.RA. 


the  principles  settled  clearly  applicable.  There 
was  part  performance  of  the  contract,  large 
expenses  on  the  part  of  the  party  performing. 
Without  fault  of  this  party  the  performance  of 
the  contract  was  prevented  by  the  fault  of  the 
other  party.  The  question  was  presented  to 
the  court  of  claims,  and  that  court  held  that 
**  The  profits  and  losses  must  be  determined 
according  to  the  circumstances  of  the  case  and 
the  subject  matter  of  the  contract."  **  The 
reasonable  exjienditures  already  incurred,  the 
unavoidable  losses  incident  to  stoppage,  the 
progress  attained,  the  unfinished  part  and  the 
probable  cost  of  its  completion,  the  whole  con- 
tract price,  and  the  estimated  pecuniary  result^ 
favorable  or  unfavorable,  to  him,  had  he  been 
permitted  or  required  to  go  on  and  complete 
his  contract,  may  be  taken  into  consideration. '^ 
The  court  then  allowed  the  "unavoidable 
losses  and  expenditures  already  incurred,"  but 
said,  "We  can  give  nothing  on  account  of 
prospective  profits,  because  none  have  been 
proved."  "The  supreme  court,  Mr,  Justice 
Bradley  delivering  the  opinion,  decides  as  fol- 
lows: '  We  think  that  these  views  as  applied 
to  the  case  in  hand  are  substantially  correct*^ 

.  .  .  Unless  there  is  some  artificial  rule 
of  law  which  has  taken  the  place  of  natural 
justice  in  relation  to  the  measure  of  dama^,  it 
would  seem  to  be  quite  clear  that  the  claimant 
oufirht  at  least  to  be  made  whole  for  his  losses 
and  expenditures.  So  far  as  appears,  they 
were  incurred  in  the  fair  endeavor  to  perform 
the  contract  which  he  assumed.  If  they  were 
foolishly  or  unreasonably  incurred,  the  govern- 
ment should  have  proven  this  fact — it  will  not 
be  presumed.  The  court  finds  that  his  expendi- 
tures were  reasonable.  The  claimant  might 
also  have  recovered  the  profits  of  the  contract 
if  he  had  proven  that  any  direct,  as  dis- 
tinguished from  speculative,  profits  would  have 
been  realized,  but  this  he  failed  to  do;  and  the 
court  below  very  properly  restricted  its  award 
of  damages  to  his  actual  expenditures  and 
losses." 

Pausing  at  this  point  in  the  consideration  of 
the  law  to  apply  the  principle  with  reference 
to  expenditures  incurred  in  part  performance 
of  the  contract  thus  settled,  to  the  findings  of 
the  Master,  it  will  be  apparent  that  it  has  been 
recognized  by  him  as  applicable  here. 

On  line  19  et  $eq.  of  his  third  conclusion  of 
law,  the  Master  declares  "  It  is  certain  that  the 
Hatdier  Company  is  entitled  to  recover  the 
amount  expended  on  faith  of  said  contract 
of  December  9, 1884,  which  contract  the  Tay- 
lor Company  failed  to  perform."  He  suggests 
that  to  ascertain  that  amount  a  trial  by  jury 
mi^ht  be  had. 

In  this  finding  the  Itfaster  is  only  partially 
right.  After  stating  the  principle,  which  he 
did  correctly,  he  should  have  accepted  the  un- 
disputed evidence  showing  that  these  expendi- 
tures aggregated  $6,127.15,  and  this  amount 
should  nave  been  credited  to  the  Hatcher  Com- 
pany. Of  these  an  account  is  annexed  as  an 
exhibit,  and  its  correctness  is  fully  supported 
by  the  testimony  of  Hatcher,  pages  104  and 
105  of  the  record,  and  there  is  no  evidence  to 
dispute  it.  It  was  criticised  in  argument,  but 
there  is  nothing  on  the  face  of  the  account  to 
impeach  its  verity. 

To  use  the  language  of  the  supreme  court. 
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in  United  State»  v.  Behan,  above  quoted,  if 
these  expenditures  '*  were  foolishly  or  unrea- 
sonably incurred"  the  Taylor  Company  should 
have  "  proven  this  fact;  it  will  not  be  pre- 
sumed." And  this  is  the  final  hearing,  and 
the  parties  are  presumied  to  have  offered  all  the 
evidence  at  their  command. 

A  more  important  question  is :  Qas  the 
Hatcher  Company  proven  sufficiently  the  direct 
profits  of  itK  contract,  as  distinguished  from 
profits  of  a  speculative  character?  It  is  tme, 
as  held  by  the  Master,  that  profits  too  remote 
and  speculative  in  their  character,  and  there- 
fore incapable  of  that  clear  and  direct  proof 
which  the  law  requires,  cannot  be  recovered. 
But  to  quote  the  language  of  Chi^  Justice 
Kelson  in  Masterton  v.  Brooklyn,  7  fiill,  69 — 
cited  with  approval  in  United  States  v.  Behun, 
4upra: 

"Where  they  are  the  direct  and  imme- 
diate fruits  of  the  contract,"  they  are  free  from 
this  objection;  they  are  then  *'  part  and  parcel 
of  the  contract  itself,  entering  into  and  con- 
stituting a  portion  of  its  very  elements;  some- 
thing stipulated  for  the  right  to  the  enjoyment 
of  which  is  just  and  clear  and  plain  as  to  the 
fulfillment  of  any  other  stipulation." 

This  case  is  cited  and  its  principle  adopted 
by  the  Supreme  Court  of  Georgia  in  Water 
Lot  Company  v.  Leonard,  30  Ga.  560,  relied 
upon  by  the  Taylor  Company. 

It  is  true,  however,  before  the  damages  can 
be  recovered  they  must  be  proved,  and  the 
serious  question  is:  Have  they  been  sufficiently 
proven?  This  inquiry  involves  the  question 
What  proof  is  sufficiently  direct  and  explicit  to 
authorize  a  recovery  of  the  profits  of  a  con- 
tract partially  performed  and  broken — without 
fault  of  the  party  performing? 

In  his  copious  and  valuable  work  upon  the 
Law  of  Damages  Mr.  Sutherland  announces 
this  general  proposition  :  **  A  party  to  a  con- 
tract is  entitled^  to  recover  against  the 
other  party  who  violated  it,  damages  for  the 
profits  he  would  have  made  out  of  it  had  it 
been  performed.  It  is  no  objection  to  their 
recovery  that  they  cannot  be  directly  and  abso- 
lutely proved.  In  the  nature  of  thinjra,  the  de- 
fendant having  prevented  such  profits,  direct 
and  absolute  proof  is  impossible.  The  injured 
party  must,  however,  introduce  evidence 
legally  tending  to  establish  damages  and  legally 
sufficient  to  warrant  a  jury  in  coming  to  the 
conclusion  that  the  damages  they  find  have 
been  sustained,  but  no  greater  degree  of  cer- 
tainty in  the  proof  is  required  than  of  any 
other  fact  which  is  essentia  to  be  established 
in  a  civil  action. 

*'If  there  is  no  more  certain  method  of  arriv- 
ing at  the  amount  the  injured  party  is  entitled 
to  submit  to  the  jury  the  particular  facts 
which  have  transpired  and  to  show  the  whole 
transaction,  which  is  the  foundation  of  the 
claim  and  expectation  of  profit,  so  far  as  any 
detail  offered  has  a  tendency  to  support  spch 
claim."  Sutherland,  Damages,  p.  118,  citing 
Griffin  v.  Colter,  16  N.  Y.  489,  Giles  v. 
(y  Toole,  4  Barb.  261 ;  Newhrough  v.  Walker, 
SGratt.  16. 

Now,  what  is  the  legal  nature  of  the  fact 
involved  in  the  finding  of  the  Master  that  the 
Taylor  Company  refused  to  deliver  the  engines 
8L.RA. 


under  the  contract  ?  It  is  simply  a  tortioufl  re- 
fusal on  the  part  of  the  Taylor  Company  to 
perform  an  undertaking  absolutely  essentiiuto 
the  bdsiness  of  the  Hatcher  Company. 

The  Master,  as  we  have  seen,  finds  the 
breach;  he  finds  it  without  excuse;  and  in 
cases  of  this  character  it  is  only  neoe^ary  to 
show  with  reasonable  certainty  what  the  prof- 
its would  probably  have  been.  1  Sutherland, 
Damages,  p.  121,  and  many  authorities  dted. 

The  philosophy  of  this  rule  is  readily  in- 
telligible.  One  will  not  be  permitted,  b^ 
cause  the  injurious  conse<|uences  of  his  wrongs 
are  not  precisely  definite  m  pecuniary  amount, 
to  wholly  absolve  himself  from  responsibility, 
therefor,  and  this  would  be  the  result  was  tie 
rule  otherwise. 

The  Hatcher  Company  had,  by  diligent  in- 
dustry; created  a  large  and  important  business, 
to  which  it  had  devoted  its  time  for  several 
years.  The  delivery  of  the  engines  to  it  was 
the  first  and  most  absolute  essential.  The 
Taylor  Company  undertakes  to  do  this.  The  - 
Hatcher  Company  relics  upon  its  promise. 
The  Taylor  Company  utterly  refuses  to  comply. 
It  is  impossible  that  it  be  the  law,  because  per- 
chance the  Hatcher  Company  might  have 
failed  to  sell  an  engine,  more  or  less,  or  that 
because  perhaps  it  may  fail  in  specified  in- 
stances to  collect  promptly  the  purchase  price, 
that  the  Taylor  Company  will  be  adjudged 
irresponsible  for  its  inexcusable  breach  of 
contract.  But  this  is  not  all.  The  profits  of 
the  Hatcher  Company  were  fixed  by  the  coo- 
tract,  the  engines  had  a  market  price,  and  as 
was  said  by  Mr,  Jttstite  Nelson  in  Masterton  v. 
Brooklyn,  supra: 

**  If  there  was  a  market  value  of  the  article 
in  this  case  the  question  would  be  a  simple  one.'' 

The  demand  was  great,  and  it  was  not  to  be 
doubted  from  all  the  evidence  heretofore  de- 
tailed that  the  sale  of  all  the  engines  was  a 
substantial  certainty. 

The  amount  of  the  profits  of  the  Hatcher  Com- 
pany is  at  the  least,  then,  the  sum  of  their  com- 
missions on  such  sales.  It  would  have  been, 
doubtless,  more,  because  a  portion  of  the  es- 
^nes  were  purchased  outrij^ht;  but  ooiuader 
ing  the  tortious  character  of  the  action  of  the 
Taylor  Company,  we  are  at  the  least  wamnted 
in  adjudging  to  the  Hatcher  Company  the 
amount  of  the  sum  of  its  commiiwions  on 
the  engines  ordered  by  it  and  which  the  Tay- 
lor Company  wrongfully  refuses  to  deliw. 
This  is  estimated  at  $10,056.06,  but  the  court 
will  direct  a  careful  computation. 

Indeed,  if  this  be  a  Georgia  contract— as  is 
insisted  by  the  Taylor  Company  upon  the  sd- 
thority  01  the  latest  decisive  adjudication  m 
Stetcart  v.  Lanier  House  Company,  75  Ga.  582, 
the  rule  is  stronger  against  the  Taylor  Com- 
pany than  that  announced  here/  There, 
where  the  lessors  of  a  hotel  failed  to  keep  it 
in  repair,  as  they  had  covenanted,  it  was  held 
that  the  lessee  could  recoup  acainst  suits  for 
the  rent,  the  loss  of  custom  and  the  profits  be 
might  have  made  if  the  hotel  had  been  kept  is 
a  proper  condition,  and  that  he  was  only  r^ 
quired  to  show  facts  which  would  enable  tbe 
juiy  to  approximate  his  losses. 

&Be  also  Code  of  Georgia,  §  3070,  which 
provides  that  "  Damages  which  are  the  1^ 
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and  natural  result  of  the  act  done,  though  to 
aome  extent  contingent,  are  not  too  remote  to 
be  recovered." 

It  will  be  advisable  to  consider  in  this  con- 
nection the  leading  English  case  of  Hadley  v. 
Baxendale,  9  Exch.  841.  There  Alderson,  B., 
for  the  court  adjudges  the  rule  to  be  as  fol- 
lows: *•  Where  two  parties  have  made  a  con- 
tract which  one  of  them  has  broken,  the  dam- 
ages which  the  other  party  ought  to  receive  in 
respect  of  such  breach  of  contract  should  be 
auch  as  may  fairly  and  reasonably  be  consid- 
ered, either  arising  naturally,  i.  e,,  according 
to  the  usual  course  of  things,  from  such  breach 
of  contract  itself ,  or  such  as  may  reasonably  be 
supposed  to  have  been  in  the  contemplation  of 
both  parties  at  the  time  they  made  the  contract, 
as  the  probable  result  of  the  breach  of  it."  (p. 
853.) 

The  damages  claimed  by  the  Hatcher  Com- 
pany here  would  seem  to  be  embraced  in  both 
the  classifications  indicated  in  the  rule  just 
quoted. 

The  finding  of  the  Master  disallowing  the 
claim  of  the  Hatcher  Company  for  the  de- 
struction of  its  business  is  affirmed,  the  claim 
being  esteemed  too  indefinite  and  uncertain 
to  be  the  basis  of  a  recovery.  It  was  at  the 
option  of  the  Taylor  Company  to  terminate 
the  sale  of  its  engines  by  the  Hatcher  Com- 
pany the  next  year  if  it  had  seen  fit  to  do  so. 
What  the  Hatcher  Company  might  have  ac- 
complished with  the  sale  of  other  machinery  is 
in  the  realm  of  conjecture. 

The  view  of  the  Taylor  Company  that  the 
clause  in  its  contract  which  obliged  it  to  fur- 
nish the  engines  Hatcher  might  require,  if 
the  exigencies  of  its  business  permitted,  is 
important  —  is  altogether  erroneous.  This 
clause  must  have  a  practical  tmd  equitable 
construction.  It  did  not  give  it  the  power 
arbitrarily  to  decide  that  the  exigencies  of  the 
business  would  not  permit  the  engines  to  be 
fnmished.  It  must  have  a  valid  reason  for 
auch  a  conclusion  and  its  validity  must  be 
jsbown  by  evidence.  The  courts  of  equity 
would  never,  in  the  absence  of  express  declara- 
tions, construe  such  a  clause  to  mean  that,  not- 
withstanding the  services  and  expenditures  of 
the  Hatcher  Company,  the  Taylor  Company 
could  at  pleasure  refuse  t^  do  anything  toward 
the  performance  of  the  obligations  it  had  un- 
dertaken. 

Nor  does  it  follow  that,  because  the  Hatcher 
Company  is  bound  by  the  contract  to  indorse 
all  the  notes,  it  is  to  be  deprived  of  its  com- 
missions. 

It  is  judicially  known  to  the  court  that  the 
Taylor  Company  has  taken  possession  of  the 
notes,  have  discounted  them  with  the  banks, 
and  that  the  Hatcher  Company  has  no  con- 
trol of  them  whatever.  It  is  not  satisfactorily 
made  to  appear  by  the  evidence  what  amount 
of  these  notes  were  insolvent,  nor  whether  it 
-would  have  been  impossible  to  ultimately  col- 
lect them  had  not  the  business  been  disorgan- 
ized and  the  Hatcher  Company  harassed  and 


discredited  with  the  business  community  by 
the  unjustifiable  action  of  the  Taylor  Com- 
pany, before  adverted  to. 

On  the  hearine  of  the  Ip junction,  the  court 
being  advised  of  the  fact  that  the  Taylor  Com- 
pany had  transferred  and  assigned  all  notes  on 
which  commissions  are  claimed  to  certain 
banks,  required  the  Taylor  Company  to  give  a 
conditional  bond  of  $10,000  for  the  protection 
of  the  Hatcher  Company.  The  banks  are  not 
parties  to  the  suit.  The  court  has  no  means  of 
knowing  the  status  of  collections  upon  these 
notes,  nor  can  the  court  by  its  receiver  take 
possession  of  the  notes  which  are  out  of  its 
jurisdiction. 

The  Taylor  Company  having  given  the 
bonds  were'  paid  the  proceeds  of  notes  as  col- 
lected. This  cannot,  however,  properly  delay 
the  litigation  here,  for  the  Taylor  Company,  for 
its  own  purposes,  took  control  of  the  notes 
and  assigned  them. 

If  Hatcher  has  become  liable  on  any  or  all 
of  these  uotes^  it  was  the  duty  of  the  Taylor 
Company  by  appropriate  evidence  to  inform 
the  court,  The  court  will  not  presume  an  in- 
debtednes.s.  The  makers  of  the  notes,  in  the 
absence  of  proof  to  the  contrary,  are  presumed 
to  have  discharged  them;  but  if  otherwise,  we 
repeat  it  was  incumbent  on  the  Taylor  Com- 
pany to  show  it. 

It  is  evident  from  all  the  evidence  in  this 
case,  notwithstanding  the  great  explicitness  of 
the  written  and  pnnted  contract  stipulating 
that  one  third  cash  should  be  paid,  at  no  period 
was  the  Hatcher  Company  inhibited  from 
making  sales  simply  because  the  cash  was 
wanting.  Either  by  ratification  or  by  subse- 
quent authority  relating  back,  the  Hatcher 
Company  was  practically  authorized  to  do  the 
best  it  could  for  its  principal,  and  it  seems  to 
have  done  this. 

It  is  impossible,  after  reading  such  cogent 
evidence  as  the  contemporaneous  letters  of 
Hatcher,  of  the  several  agents,  and  of  the 
company  itself,  to  doubt  the  earnestness  and 
sincerity  with  which  Hatcher  pressed  at  the 
time  the  demands  for  performance,  and  in- 
stances of  injury  which  he  now  insists  upon 
before  the  court.  Nor  is  it  capable  of  fair 
doubt  that  the  Taylor  Company,  without  say- 
ing so  openly,  was  doing  all  in  its  power  to 
break  off  its  relations  with  the  Hatcher  Com- 
pany and  with  little  regard  to  its  interest. 

Tne  Taylor  Company  appeals  to  the  court  for 
the  exercise  of  its  equitable  powers  in  its 
behalf — ^it  must  itself  do  equity.  It  must 
pay  the  Hatcher  Company  for  its  expenses  le- 
gitimately incurred.  It  must  pay  the  profits 
which  the  Hatcher  Company  would  have  made 
by  the  engines  it  promised  to  deliver  and 
which  were  refused.  A  reference  will  be  made 
to  a  special  master  to  make  an  accurate  com- 
putation in  accordance  with  this  decision. 

In  other  respects  the  report  of  tfie  Ma$ter  mil 
stand  confirmed  and  a  decree  will  be  entered  em- 
bodying the  results  of  this  holding.   .^*i    ,,. 


594 


Michigan  Sufrbme  Coubt 
MICHIGAN  SUPREME  COURT. 


Ftt, 


1 


George  FREEMAN  et  al, 

V. 

DULUTH,    SOUTH    SHORE  &    ATLAN- 
TIC R.   CO..  Appt 

(....Mich,....) 

1.A  railroad  company  Ui  not  exempt 
from  liability  fbr  fiiilure  to  place  a 
flapnan  at  a  crosslog,  where  ooznmon  prudence 
would  dictate  that  it  should  do  so,  because  the 
railroad  commiasloDer  had  not  ordered  a  fiafirman 
to  be  stationed  there. 

2.  Where  an  eng^eer,  approaching^  a 
crossing  on  an  up  ^rade  where  a  hlffh  rate  of 
speed  Is  required.  Is  unable  to  see  a  traveler  on 
the  hlgrhway  on  one  side  of  the  track  until  the 
locomotive  Is  within  seventy-five  feet  of  the 
crossing,  and  a  traveler  on  that  side  cannot  see 
an  approaching  locomotive  until  he  Is  within 
forty  feet  of  the  track,  and  the  train  is  within  175 
feet  of  the  crossing,  if  the  train  cannot  be  so  run 
over  the  crossing  that  It  can  be  stopped  at  once, 
a  flagman  ought  to  be  stationed  where  he  could 
give  warning  of  its  approach. 

a.  Althouffh  it  im  negUgeBCB  on  the  part 
of  a  raOroad  company  to  run  a  train 
at  a  higfh  rate  of  speed  over  a  dangerous 
crossing  without  having  a  flagman  stationed 
there*  a  traveler  on  the  highway  who  drives  upon 
the  crossing  at  a  slow  trot,  when  by  looking  he 
could  see  the  train  while  twenty  to  forty  feet 
from  the  track.  Is  guilty  of  contributory  negli- 
gence which  will  prevent  a  recovery  for  injuries 
received. 

4.  A  person  to  whom  contributory  neg^li- 


» may  be  imputed  cannot  reooTOr  for 
*B  caused  by  a  railroad  train  at  a  cnwinr 
unless  there  was  such  gross  negllgenoe  on  the 
part  of  the  railroad  company  that  the  qnestton  of 
contributory  negligence  cannot  arise. 

Ob^bruary  8, 1889.) 

ERROR  to  the  Circuit  Court  of  Marquette 
County  (Grant,  J.),  to  review  a  judgment 
for  plaintiffs  in  an  action  to  recover  danugct 
for  the  destruction  of  plaintiffs'  hoRe  and  cu- 
riage  by  a  collision  with  defendant's  eDgine. 
Beoersed. 

The  facts  sufficiently  appear  in  the  opinion. 

Mr.  William  P.  Healy  for  defendant,  ap- 
pellant. 

Mr.  T.  O.  Clark,  for  plaintifb,  appeUees: 

This  being  a  common-law  action,  and  there 
being  no  statute  whidh  provides  that  there  shall 
be  damages  claimed  only  in  case  of  failure  to 
locate  flagmen  where  the  commissioner  of  rail- 
roads shsdl  designate,  the  ordinary  principle  of 
neeligence  appues,  that  the  defendant  would 
be  liable  in  a  common-law  action  for  neglect- 
ing any  duty,  or  for  neglecting  any  act  whicfa 
would  be  for  the  safety  of  the  people,  whoba?e 
the  right  to  expect  ordinary  caution  and  care 
on  its  part,  under  all  the  surrounding  drcum- 
stances. 

Ghigenheim  v.  Lake  Shore  db  M.  8.  R  Co, 
(Mich.)  9  West.  Rep.  908. 

If  the  plaintiff  brings  an  action  for  urgent 
injury,  and  the  action  of  the  parties  must  uiTe 
concurred  to  produce  it,  it  Evolves  upon  the 


NOTB.— iVeffUcT^nce:  duty  of  railroad  company  to 
supply  fUigmen  at  crossings. 

A  railroad  oompany  should  maintain  fla^rmen,  or 
gates  and  eratemen,  at  street  crossings  in  cities. 
Cleveland  etc.  B.  Ck>.  v.  Schneider,  14  West.  Bep. 
£88, 4&  Ohio  St.  678. 

A  municipal  corporation  cannot,  by  ordinance, 
compel  a  company  to  maintain  a  watchman  at  a 
street  crossing.  Ravenna  v.  Pa.  Go.  10  West.  Bep. 
468, 45  Ohio  St.  118. 

Tn  the  absence  of  statutory  requirement  there  is 
no  legal  obligation  on  a  railroad  company  to  keep 
flagmen  at  the  crossings  of  the  public  roads,  to  give 
warnings  to  travelers  on  such  roads  of  the  passing 
of  trains.  State  v.  B.  Ck>.  47  Md.  76;  Welsch  v.  B. 
Co.  72  Mo.  461. 

The  duty  of  keeping  a  watchman  or  flagman  at 
street  or  road  crossings  is  regulated  by  the  railroad 
commissioner;  but  when  the  oompany  obstructs  its 
track  so  that  its  approaching  train  cannot  be  seen, 
and  the  signals  required  by  statute  are  not  sufl9- 
cient  to  warn  the  traveler,  an  additional  warning 
must  be  given,  and  k  flagman  may  be  necessary  to 
acquit  the  company  of  negligence.  Gugenheim  v. 
B.  Go.  (Mich.)  9  West.  Bep.  908. 

A  flagman  signaling  to  a  traveler  to  come  on, 
when  the  circumstances  are  such  as  require  him 
not  to  signal  or  to  signal  for  further  waiting,  is 
guilty  of  negligence  in  the  performance  of  his 
duty.    Pa.  Ck>.  v.  Sloan  (HL)  14  West.  Bep.  879. 

The  negligence  of  a  flagman  will  not  excuse  the 
traveler  from  looking  both  ways  and  listening  be- 
fore crossing.  Berry  v.  Pa.  B.  Go.  6  Gent.  Bep.  HI, 
48  N.  J.  L.  14L 

But  when  flacrmen  are  employed  by  statute  to 
give  warnings,  at  crosBings,  to  travelers,  the  com- 
pany will  be  liable  for  an  injury  occasioned  by  an 
omission  of  a  flagman  to  perform  his  duty.  Del.  L, 
8L.R.A. 


&W.B.GO.  V.  Tofrey,88N.  J.  L.  (tt5;  Smith.  NegU- 
gence,  Whitt  ed,  404. 

The  withdrawal  of  a  flagman  from  a  Ugfamj 
crossing  where  he  is  usually  kept  has  been  beld 
negligence.  Bums  v.  North  Chioairo  BoUliig  mO 
Go.  65  Wis.  312;  Smith,  Negligence,  supra. 

Duty  of  troMiervaimapproaehino  rtsOiroad  ofw- 
ing. 

When  trains  are  rightfully  run,  the  oompsny  kis 
the  superior  right  of  passage  at  crossings.  Louis- 
ville etc  B.  Co.  V.  Phillips,  11  West.  Bepw  118,  IB 
Ind.  69. 

A  traveler  approaching  a  hl^way  crossing  mart 
yield  precedence  to  trains.  Ohio  &  M.  R.  Co.  t. 
Walker,  12  West.  Bep.  787,  118  Ind.  198. 

While  it  is  not  always  the  duty  of  a  traveler  to 
stop  before  crossing  a  track,  yet  It  is  hSs  duty,  it  • 
point  where  trains  are  frequently  passing,  if  ^ 
cannot  see  up  and  down  the  track,  to  listen  for  the 
train  before  attempting  to  cross.  Kelly  v.  R.  Oix  4 
West.  Bep.  577. 88  Ma  634. 

It  is  the  duty  of  a  traveler  io  stop,  kx>k  andUrteD 
Immediately  before  croasinir  a  railroad  tiaek. 
Phila.  etc.  B.  Go.  v.  Hogeland,  5  Oeot.  Bep.  M,  • 
Md.  149;  Berry  v.  B.  Ga  IfGent.  Bep.  Ul,  48N.  J.  U 
141 :  Lehigh  VaUey  B.  Go.  v.  Brandtmaler,  5  Oenc. 
Bep.  144, 118  Pa.  6ia 

The  notice  of  the  approach  of  a  train  of  can  to  a 
railroad  crossing  should  be  given  by  tho»  b 
charge;  and  what  would  be  such  notice  is  a  qoe^ 
tion  for  the  jury.  Johnson  v.  B.  Go.  (D.  GL)  U  Oeot 
Bep.  720. 

NeoUoenOy  crossing  a  street  at  Mffii  rate  of  speed. 

A  company  is  liable  for  damages  for  Injuries 
caused  by  negligently  running  Its  train  acrosi  a 
street.    Drain  v.  B.  Go.  2  West.  Bep.  U4, 86  Mo.  S4. 

It  is  the  duty  of  a  railroad  oompany,  in  the  nm- 
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plaintiff  to  show  that  he  was  not  guilty  of  neg- 
figeoce,  and  if  he  gives  no  evidence  to  estab- 
lish that  fact,  the  court  may  properly  instruct 
the  jury  that  they  must  return  a  verdict  for  the 
defendant;  but  if  it  depends  upon  disputed 
facts,  the  jury  must  decide.  The  court  can- 
not instruct  the  jury  to  bring  a  verdict  against 
the  plaintiff,  unless  the  facts  are  so  clear  as  to 
warrant  no  other  inference. 

Detrrrit  A  M,  R.  Co,  v.  Van  Steinburg,  17 
Mich.  99-121;  Mich,  Cent.  R.  Co,  v.  Coleman, 
28 Mich.  440-449;  La^  SkffrtAM,  S.  R.  Co.  v. 
Jfftter,26Mich.  274r-282;  Teipelv,  HiUendegea, 
44  Mich.  4e2;  LeBaron  v.  Joilin,  41  Mich.  818. 

As  a  general  rule,  it  cannot  be  doubted  that 
the  question  of  negligence  is  one  of  fact  and 
not  of  law,  and  it  consists  in  a  want  of  reason- 
able care,  which  would  be  exercised  by  a  per- 
son of  ordinary  prudence,  under  all  the  existing 
circumstances. 

Marquette,  H.  <fc  0.  R.  Co,  v.  Mareott,  41 
Mich.  489;  Mareott  v.  Marquette,  K  d  0.  R.  Co, 
47  Mich.  1. 

A  case  can  be  taken  from  the  Jury  only 
where  it  is  open  to  but  one  opinion. 

SchuylkUl  db  D,  Improtfement  d  R,  Co,  v. 
Munson,  81  U.  8.  14  Wall.  448  (20  L.  ed.  872); 
Jtteker  v.  Chica^  dt  N,  W,  R,  Co.  52  Wis.  160. 

In  viewing  the  question  of  negligence,  in  not 
stationing  a  flagman  at  this  crossing,  or  in  any 
other  negligent  charge,  all  the  circumstances 
in  the  case  must  be  considered  together,  in  ar- 
riving at  a  conclusion. 

Mareott  v.  Marquette,  H.  d  0,  R,  Co,  eupra; 
Grand  Rapidt  dl.RCb.  v.  Huntley,  88  Mich. 
687;  Ltj^fiild  v.  (Hd  CoUmy  R,  Corp,  10  Cush. 
662;  Bradley  v.  Boeton  d  M.  R.  Co,  2  Cush.  689; 
Shaw  V.  BoBton  d  W.  R,  Corp,  8  Gray,  45;  Chi- 


eoQo  d  R.  1,  R.  Co.  V.  Sm,  19  111.  499;  Butler  v. 
Mn^oaukee  d  8t,  P,  R.  Co.  28  Wis.  487;  Chicago 
dA,R  Co.  V.  QreUner,  46  III.  76. 

As  to  cases  of  collisions  between  railroads  and 
teams  at  crossings,  see — 

MaUey  v.  KitOeberger,  87  Mich.  360;  DanieU 
V.  Clegg,  28  Mich.  82;  Mich.  Cent.  R,  Co,  v. 
Anderson,  20  Mich.  244. 

Morse*  J,,  delivered  the  opinion  of  the 
court: 

The  plaintiiTs  sue  for  ^the  value  of  a  horse 
and  carriase  destroyed  by  collision  with  an  en- 
gine on  defendant's  track  at  the  Genesee  Street 
crossing  in  the  City  of  Marquette. 

The  plaintiffs  Iteep  a  livery-stable  in  said 
city,  and  on  the  day  of  the  accident  hired  the 
horse  and  carriage  to  one  John  Grant,  who 
was  driving  the  same  at  the  time  of  the  col- 
lision. 

During  the  course  of  the  trial,  by  mutual 
consent  of  the  parties,  the  place  of  the  accident 
was  visited.  The  foUowing  appears  in  the 
record  in  reference  to  such  visit: 

"  The  court  thereupon  took  a  recess  for  one 
hour,  and  the  court,  counsel,  jury  and  court 
officers,  by  stipulation  of  the  counsel,  visited 
the  scene  of  the  accident.  The  jury  then  pro- 
ceeded to  measure  the  distance  from  the  inter- 
section of  Champion  Street  with  Genesee 
Street  to  the  track  in  Question,  and  found  the 
same  to  be  186  feet.  It  was  also  ascertained 
as  a  fact  in  the  ease  that  a  person  standing 
forty  feet  west  of  the  tsack  in  question,  in  the 
center  of  Genesee  Street,  could  see  the  top  of 
a  locomotive  179  feet  north  of  the  center  of 
Genesee  Street,  on  the  track  in  question.  The 
court,  jury,  court  officers  and  counsel  for  the 


ninff  of  its  trains,  to  exendse  oare  aooordlng  to  the 
ofrcomstanoes;  and  where  the  railroad  track  orosses 
a  much  traveled  street  or  highway,  the  company,  as 
well  as  the  public  is  bound  to  exercise  a  decree  of 
eare  reasonably  commensurate  with  the  danger. 
Lehiffh  Valley  R.  Go.  v.  Brandtmaier,  6  Gent.  Bep. 
Ill,  118  Pa.  eiO;  R.  Co.  V.  Calebs,  8  W.  N.  C.  689; 
Lehigh  ft  Wilkes-Barre  Coal  Co.  v.  Lear  (Pa.;  8 
Oeot.  Bep.  109. 

Although  there  was  no  statute  limiting  the  speed 
of  such  trains  over  a  crossing,  yet  the  speed  must 
neverthelesB  be  consistent  with  the  care  and  pru- 
dence required  for  the  safety  of  the  Uves  and  prop- 
erty of  the  persons  rightfuUy  approaching  and 
traveliag  over  such  crossings.  Qugenheim  v.  R.  Co. 
(Mich.)  0  West^Bep.  904. 

The  statute  prohibiting  the  running  of  trains  at 
a  greater  rate  of  speed  than  six  miles  an  hour, 
acroas  a  highway  in  or  near  the  compact  part  of  a 
town  (Gen.  Laws,  N.  H.  chap.  KB,  S  4),  is  an  exer- 
dae  of  the  police  power  of  the  State  for  the  safety 
and  welfare  of  its  inhabltante,  applicable  to  rail- 
roads which  extend  into  an  adjoining  State  as  well 
as  to  those  which  are  wholly  withhii  the  State. 
8niltliv.R.Oo.e8N.H.«6;  Clarkv.  R.0O.  (N.  H.) 
5  Kew  Bog.  Bep.  48. 

The  company  is  guilty  of  gross  negligence  in  run- 
ningr  over  a  crossing  at  a  speed  of  twenty-five  miles 
an  hour,  without  giving  signals.  Cook  v.  R.  Co.  1 
West.  Rep.  451, 19  Mo.  App.  8». 

The  ruoning  by  the  raihroad  company  of  its  train 
over  a  orosBing  at  an  unlawful  rate  of  speed  is  evi- 
denoe  from  which  a  Jury  may  find  negligence. 
Caark  V.  R.  Co.  wapra, 

Contrfbulory  neoUgenee  of  traveler  at  ertming. 
A  traveler  approaching  a  railroad  track  has  a 
SL.R.A. 


right  to  assume  that  in  handling  its  oars  the  rail- 
road company  will  act  with  appropriate  care;  that 
the  usual  -signals  of  approach  will  be  given;  and 
that  the  managers  of  the  train  will  be  attentive  and 
vigilant  Donohue  v.  R.  Co.  6  West  Bep.  851,  91 
Mo.  867. 

Whether  an  attempt  to  cross  a  railroad  track  in 
front  of  a  moving  train  is  negligence  depends  up- 
on the  rate  of  speed  of  the  engine  and  the  condition 
of  the  person  making  the  attempt  State  v.  R.  Co. 
(Md.)  12  Cent  Rep.  89a 

The  negligence  of  a  railroad  company  in  runnings 
its  trains  at  an  unlawful  rate  of  speed  does  not  make 
it  liable  for  an  injury  to  a  person  which  Is  due  to  his 
lack  of  reasonable  or  ordinary  care.  Mobile  ft  O. 
R.  Co.  V.  Stroud,  64  Miss.  784. 

While  a  high  degree  of  care  is  necessary  on  the 
part  of  a  railway  company  in  operating  trains  or 
locomotives,  especially  in  streets  of  a  town  or  city, 
if  one  fully  able,  mentally  and  physically,  to  take 
care  of  himself,  enters  upon  and  remains  upon  its 
roadway  until  he  is  injured  by  an  approaching 
train  or  locomotive  which  he  might  see  and  hear  by 
the  use  of  his  senses,  he  is  guilty  of  contributory 
negligence  which  will  defeat  a  recovery.  Hughes 
V.  R.  Co.  67  Tex.  666. 

Duty  of  engineer  to  amert  aecidente. 

All  that  the  engineer  was  bound  to  do,  after  the 
discovery  of  the  peril,  was  to  use  reasonable  dlli- 
gence  and  care  to  avert  it  Chrystal  v.  R.  Co.  7 
Cent  Rep.  245, 106  N.  Y.  164. 

The  impossibility  of  checking  a  train  after  dis- 
covery of  the  perilous  condition  of  a  party  injured, 
by  those  in  charge  of  the  train,  will  not  exonerate 
the  company  from  the  guilt  of  negligence  before- 
hand, which  caused  the  impossibility.  Dunkman 
V.  R.  Co.  10  West  Rep.  866, 95  Mo.  882. 
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respective  parlies,  after  ascertaining  these  dis- 
tances, returned  again  to  the  court  room,  to 
proceed  with  the  trial  of  the  said  cause." 

A   diagram  showing  the  streets,    measure- 
ments and  railroad  track  is  given  below: 


iO  Feet. 


GENESEE  STREET. 


186  feet  from  Track  to  Champion  Street. 
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It  will  thus  be  seen  that  it  was  established 
as  an  undisputed  fact  in  the  case  that  a  person 
standing  in  the  center  of  Genesee  Street,  at  the 
point  B,  could  see  the  top  of  a  locomotive  at 
the  point  A,  179  feet  north  of  the  intersection 
of  the  railroad  track  with  the  center  of  said 
Gienesee  Street. 

It  was  also  conceded  on  the  argument  here 
that  the  nearer  you  approached  the  railroad 
track  from  the  point  B,  the  further  you  could 
see  a  locomotive  coming  from  the  north  on 
said  track,  while  west  of  the  point  B,  between 
such  point  and  Champion  Street,  the  view  of 
the  track  north  of  Genesee  Street  was  nearly, 
if  not  entirely,  obstructed  and  shut  off  by  the 
high  bank  on  the  north  side  of  said  street. 

The  jury  were  charged  by  the  court,  and  re- 
tired to  deliberate  upon  the  case.  After  being 
out  for  a  time,  they  returned  into  court  for 
further  instructions,  whereupon  the  following 
proceedings  took  place: 

Juror,  The  question  is  whether  the  omis- 
sion of  a  flagman  at  that  crossing  is  a  prepon- 
derance of  evidence  in  favor  of  the  plaintiff. 

Court,  Whether  there  is  a  preponderance 
of  evidence? 

Juror.  Yes  sir;  of  the  defendant  having  no 
flagman  there.  That  seems  to  be  the  great 
question — not  having  a  flagman  there.  Fer- 
haps  some  other  juror  can  explain  better. 

Another  Juror.  Well,  we  think  the  evi- 
dence is  all  equally  balanced,  outside  of  the 
omission  of  the  flagman.  We  all  want  to 
know  whether  the  omission  of  a  flagman  will 
overbalance  all  the  other  evidence. 

Court.  I  don't  know  as  I  exactly  under- 
stand. There  are  the  three  allegations  of 
negligence;  you  will  discuss  them  each  sepa- 
rately. If  you  have  disposed  of  the  question 
of  the  bell  ringing  and  the  blowing  of  the 
-^L.R.A. 


whistle,  and  if  you  find  that  the  bell  was  rung 
and  the  whistle  was  blown,  then,  of  coaise, 
there  was  no  negligence  there;  then  it  leaves 
you  simply  the  question  of  whether  or  not  it 
was  negligence  in  failing  to  put  the  flagmao 
there.    Is  that  the  point? 

Juror..    That  is  the  point. 

The  court  then  read  to  them  what  it  bad 
before  instructed  them  in  regard  to  the  duty  of 
the  defendant  to  have  a  watchman  or  flagnuD 
at  this  street,  and  added  some  further  remarks 
to  the  same  import,  and  in  the  same  direccioD, 
which  instructions  we  shall  refer  to  berrafter. 

It  will,  therefore,  be  seen  that  it  is  to  be  pre- 
sumed from  this  colloquy  between  the  court 
and  jury  that  the  questions  whether  the  whistle 
was  blown  and  the  bell  rung  in  compliance 
with  the  statute,  and  in  such  manner  that 
there  was  no  negligence  on  the  part  of  defend- 
ant in  either  of  these  respects,  had  been  deter- 
mined in  favor  of  the  defendant,  and  that  tbe 
sole  negligence  remaining  to  be  found  against 
the  railroad  company  was  that  of  the  aheenoe 
of  a  flagman  at  this  crossing;  and  if  the  ab- 
sence of  such  flagman  was  not  negligence,  tbe 
plaintiffs  ought  not  to,  and  would  not,  have  re- 
covered. The  contention  of  the  defendant  is 
that  it  was  not   negligence. 

It  is  claimed  that  under  the  statutes  of  this 
State  the  duty  of  determining  where  a  flag- 
man shall  be  stationed  devolves  on  the  railro^ 
commissioner;  and  that,  in  order  to  hold  de- 
fendant liable  for  such  negligence  in  this  case, 
it  should  have  appeared  in  proof  that  tbe  rail- 
road commissioner  had  ordered  a  flagman  to 
be  stationed  at  this  crossing,  and  that  his  or- 
ders were  not  obeyed;  or  that  the  crossing  was 
such  an  exceptionally  dangerous  one  uat  a 
common -law  duty  was  imposed  on  the  de- 
fendant to  keep  a  flagman  at  that  point:  and 
that  no  showing  of  this  kind  was  made  in  tbis 
case. 

We  think  the  Judge  below  ruled  correctly 
on  this  point,  and  in  accordance  with  our  pie- 
vious  decisions. 

Tbe  jury  were  instructed,  substantially,  tbai 
it  is  not  the  law  of  this  State  that  at  eve^  road 
or  street  crossing  in  a  village  or  city  a  rulroad 
company  is  bound  to  place  a  flagman.  The 
law  put  upon  the  railroad  commissioner  tbe 
duty  of  determining  tbe  necessity  of  estab- 
lishing a  flagman  upon  anv  particular  street 
crossing  of  a  railroad;  and  tbe  absence  of  a 
flagman  at  Genesee  Street  crossing,  where  tbe 
accident  occurred,  is  of  itself  no  evidence  of 
neeligence  upon  the  part  of  the  defendant, 
and  the  plaintiff  must  show  that  the  circum- 
stances of  the  crossing  are  such  that  common 
prudence  would  dictate  that  the  railroad  com- 
pany should  place  a  flagman  there,  or  his 
equivalent;  that  before  the  jury  could  find  this 
it  must  be  made  to  appear  to  them  that  tbe 
danger  at  the  crossing  was  altogether  excep- 
tional—that  there  was  something  alroot  tbe 
case  rendering  ordinary  care  on  the  part  of  tbe 
witness,  Grant  (the  driver  of  the  horse  and  ca^ 
riaffe),  an  insufBcient  protection  against  in jniy. 
and  therefore  made  tbe  assumption  of  tbe  bar- 
den  of  a  flagman  on  the  part  of  the  railroad 
company  a  matter  of  common  duty  for  the 
safety  of  people  crossing. 

"  You  have,  as  I  said  before,  been  at  this 
crossing.    You  have  seen  the  situation.    Tost 
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have  seen  its  relation  to  travel  and  to  the  city; 
and  it  is  for  you  to  determine,  if  you  reach 
that  point,  under  all  the  circumstances  of  the 
case,  whether  or  not  it  was  negligence,  under 
the  instructions  I  have  given  you  and  the  evi- 
dence, not  to  have  a  flagman  there." 

U  any  fault  can  be  found  with  this  charge, 
it  was  too  favorable  to  the  defendant,  in  that  it 
coDDected  the  necessity  of  keeping  a  flagman 
at  this  crossing  with  the  use  of  ordinary  care 
on  the  part  of  Grant 

The  duty  of  maintaining  a  flagman  at  this 
point  did  not  depend  on  the  question  whether 
Grant,  in  this  particular  instance,  could  by 
common  prudence  have  avoided  this  collision 
or  not.  It  depended  rather  upon  the  situation 
of  the  crossing,  its  relation  to  the  travel  upon 
the  street  generally,  and  the  facilities  afforaed, 
not  only  the  travelers  on  the  street,  but  the 
trainmen  on  the  cars,  to  avoid  collisions  and 
accidents  of  this  kind,  without  a  flagman  to 
give  warning  of  approaching  trains.  I  think 
the  jury  were  warranted  in  flnding  it  to  be 
negugence  in  the  defendant  in  not  providing  a 
watchman  at  this  point. 

It  seems  that  to  the  south  from  Gknesee 
Street  there  was  a  steep  up  grade,  so  that  a 
train  of  loaded  cars  must,  in  order  to  ascend 
the  same,  cross  the  street  at  a  higher  rate  of 
speed  than  would,  considering  the  situation  of 
the  crossing,  be  prudent  to  the  safety  of  pass- 
ers on  the  street  without  warning  of  the 
train's  approach. 

A  train  coming  from  the  north  could  not  be 
seen  at  all  by  those  traveling  on  the  street  in 
the  direction  Grant  was  ariving,  until  the 
traveler  was  within  forty  feet  of  the  track,  and 
the  train  within  from  150  to  175  feet  of  the  cen- 
ter of  the  street;  and  the  engineer  on  the  train, 
being  lower  down  in  his  cab  than  a  man  in  a 
buggy,  could  not  get  his  eye  into  Genesee 
Street,  west  of  the  track,  as  was  the  fact  in 
this  case,  until  the  locomotive  was  within  sixty 
or  seventy-five  feet  from  the  crossing;  and  then 
his  vision  would  only  extend  forty  or  fifty  feet 
west  of  the  track  on  the  street. 

Under  such  circumstances,  a  train  ought  to 
nmover  this  crossing  so  that  it  could  be 
stopped  at  once,  or  a  flagman  ought  to  be  sta- 
tioned where  he  could  give  warning  of  its  ap- 
proach. 

When  an  engineer,  at  A  distance  beyond  sev- 
enty.five  feet  from  the  crossing  of  a  street  in  a 
city  like  Marquette,  cannot  see  into  the  street 
except  the  straight  line  thereof  where  the 
track  crosses,  ana  the  traveler  cannot  see  even 
the  top  of  the  locomotive  until  he  gets  within 
forty  feet  of  the  track,  something  more  than  or- 
dinary pains  to  prevent  accidents  is  incumbent 
both  on  the  railroad  company  and  also  on  the 
traveler,  if  such  traveler  is  acquainted  with  the 
situation. 

In  BattithiU  v.  Humjahrey,  64  Mich.  --,  7 
West  Rep.  806,  we  held,  under  the  pleadinjra 
Md  t^timony  in  the  case,  that  the  absence  of  a 
flagman  at  Summit  Avenue  crossing  in  Detroit 
coold  not  be  considered  negligence  in  the  rail- 
load  company,  as  the  railroad  commissioner 
had  not  determined  that  it  was  necessary  to 
paintain  one  there.  But  nothing  was  said,  or 
intended  to  be  said,  in  that  opinion,  that  there 
could  be  no  negligence,  in  any  case,  in  not 
maintaining  a  flagman  at  a  street  crossing  un- 
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less  such  commissioner  had  ordered  one  to  he 
stationed  there. 

In  Gttgenheim  v.  Lake  Shore  Bailioay  Com- 
pany (Mich,)  9  West.  Rep.  983,  38  N.  W.  Rep. 
at  paees  167  and  168,  the  law  in  this  respect  is 
laid  down  substantially  as  the  Circuit  Judge 
in  this  case  instructed  the  jurjr. 

The  most  serious  question  m  the  case  is  the 
imputed  contributory  negligence  of  the  driver. 
Grant.  It  is  claimed  by  the  defendant  that 
Grant  was  negligent,  from  his  own  testimony, 
and  that  of  one  of  the  persons  who  was  with 
him,  Sundberg,  and  that  a  verdict  sl^ould  have 
been  directed  for  the  defendant  for  this  reason. 
The  court  below  submitted  this  question  to  the 

It  appears  without  dispute  that  both  Grant 
and  Sundberg  had  been  drinking  considerably 
during  the  dav.  It  was  the  day  of  the  county 
fair,  and  Sundberg  had  come  on  the  cars  from 
Ishpemin^  to  attend  it.  Grant  had  hired  the 
team,  in  tne  flrst  place,  to  take  his  wife  to  the 
fair.  In  the  afternoon  he  fell  in  with  Sund- 
berg, an  old  acquaintance  of  his.  He  sent  his 
wife  home,  or  up  to  the  fair,  a  boy  by  the 
name  of  Pritz  driving.  While  waiting  for  the 
boy  to  return,  he  and  Sundberg  visited  four  or 
flve  saloons,  and  drank  beer  in  most  of  them. 
When  Pritz  came  back  with  the  horse  the 
three  of  them  went  for  a  drive.  It  was  about 
6  o'clock,  or  a  little  after,  in  the  evening;  but 
it  was  not  yet  dark. 

Grant  sat  on  the.  right-hand  side  of  the  car- 
ria^,  and  Sundberg  on  the  left,  the  boy  on 
their  knees,  and  between  them.  They  came 
down  Champion  Street  on  a  trot,  and  turned 
into  Cknesee  Street,  going  east.  Sundberg  was 
then,  of  course,  on  the  north  side  of  the  car- 
riage seat,  and  on  the  side  towards  the  ap- 
proaching train.  Gkant  thinks  he  came  to  a 
stop  before  be  came  to  the  track,  but  he  can- 
not say  that  he  did,  "  because  I  ain't  sure." 

Sundberg  savs:  "  We  didn't  drive  very  fast 
when  we  got  aown  to  the  corner  there;  down 
to  the  railroad  track;  just  trotting  along 
slowly." 

Jessie  Smith,  who  saw  the  accident,  and  was 
sworn  for  the  plainti£F,  says  that  **  They  were 
driving  kind  of  slow  trot  as  they  went  by  the 
house  ...  I  saw  the  bugg}^  come  along  on  a 
slow  trot,  and  the  flrst  tbmg  I  knew,  I  saw 
the  train  strike  the  buegy,  or  norse." 

It  is  plain  from  all  the  evidence  that  the 
horse  was  not  stopped,  but  that  he  was  trotting 
from  Champion  street,  through  Genesee,  un- 
til the  accident. 

The  next  question  is.  Did  the  driver  look  ? 
It  is,  as  before  said,  an  established  fact  in  the 
case  that  the  train  could  have  been  seen 
from  any  point  within  forty  feet  of  the  track, 
179  feet  north  of  the  center'of  Genesee  Street. 
If  the  train  was  running  twelve  miles  an 
hour — the  fastest  time  testifled  to  by  any  wit- 
ness— the  locomotive  would  have  occupied 
about  ten  seconds  in  passing  over  this  179  feet. 
The  horse  would  have  reached  the  track  and 
passed  it  within  that  time,  if  on  a  trot,  the 
distance  being  forty  feet  and  the  width  of  the 
track. 

It  would  seem,  therefore,  to  be  an  absolute 
certainty  that  if  Grant  had  looked  north  whea 
he  was  forty,  thirty  or  twenty  feet  from  the 
track,  he  would  have  seen    this  train.    He 


598 


Michigan  Supreme  Court. 


Fib., 


could,  at  either  of  these  points,  have  stopped 
his  horse  and  saved  the  accident.  When  he 
-was  within  forty  feet  of  the  track,  the  train 
must  have  heen  in  plain  si^ht,  or  he  would 
have  passed  over  the  track  in  safety  in  front 
of  it,  because  he  could  not  have  seen  it,  if  it 
had  been  more  than  179  feet  away ;  and,  if  so, 
it  would  not  have  struck  him,  because  at 
twelve  miles  an  hour,  or  less,  it  would  have 
required  ten  seconds  or  more  to  reach  the 
place  of  the  accident. 

If  it  was  in  plain  sight  when  he  was  forty 
feet  away^  it  was  in  plain  sight  from  that  time 
until  the  coUision,  to  one  looking  north  for  it. 

Sundberg  swears  that  he  did  not  look  to  the 
north  after  tbey  passed  about  the  center  be- 
tween Champion  and  Genesee  Streets,  until 
"lust  as  we  got  up  to  the  railroad  track." 
Then  it  was  too  late  to  stop. 

Q.  If  vou  were  looking,  couldn't  you  have 
it,  if  '    ' 


if  you  had  looked,  say  twenty  feet 
away  from  the  track  ? 

A.  If  we  had  stopped  and  looked,  I  think 
we  could. 

He  further  testified,  on  cross  examination, 
that  if  the  horse  had  stopped  twenty  feet  away 
from  the  track,  he  thought  the  train  would 
have  been  seen;  but  '* As  long  as  we  didn't 
see  the  train  we  were  going  ahead.  I  didn*t 
look  and  see  it  in  time ;  not  after  I  looked  the 
first  time  "—referring  to  his  first  look  to  the 
north  from  half  way  up  Genesee  Street. 
From  Champion  Street  to  the  track  crossing 
Genesee  Street  is  186  feet. 

He  therefore  looked  to  the  north  from  a 
point  more  than  ninety  feet  from  the  track, 
where  his  view  of  the  train  was  entirely  ob- 
structed by  the  high  bank.  Sundberg  was  a 
stranger  to  this  crossing,  and  might  perhaps 
be  excused  from  looking  again,  as  he  testified 
tliat  after  looking  noitu  ne  looked  to  the 
south.  Seeing  no  train  approaching  from 
either  way,  he  then  looked  at  the  crossing,  saw 
that  was  clear,  and  thereafter  kept  his  eyes 
upon  it. 

The  boy  Pritz  was  in  Europe  at  the  time  of 
the  trial,  and  was  not  sworn. 

Grant  testifies :  ''  As  I  approached  the  track, 
I  saw  it  ahead.  I  was  looking  around  to  see 
if  anything  was  moving  or  coming;  looking 
all  over,  to  see  if  an3rthmg  was  moving  there 
that  I  should  have  to  stop  for.  I  did  not  hear 
any  train  coming.  I  heard  nothing.  I  did 
not  hear  any  bell  ringing,  nor  any  whistle 
blowing ;  I  should  think  I  would  have  heard  a 
bell  or  whistle  if  there  had  been  one  ning  or 
blown.  My  hearing  was  ^pood  at  that  tune. 
When  I  first  saw  the  engine,  the  horse  was 
Just  stepping  across  the  track — across  the  first 
track.  I  could  not  say  how  near  the  engine 
was  to  the  horse  at  that  time,  but  it  could  not 
have  been  very  far.  It  wasn't  far ;  just  close 
by.  I  tried  to  back  up  to  get  out  of  the  way. 
but  I  could  not  get  out  fast  enough.  There 
was  a  bank  on  the  left-hand  side  along  the 
track  where  the  engine  was  coming  down ;" 
and  that  a  person  could  not  see  over  the  bank 
to  the  north,  while  driving  on  Genesee  Street, 
and  notice  a  train  until  the  track  was  reached. 
This  evidence  was  given  before  the  jury  ex- 
amined the  premises. 

'  On    cross  examination   he  testified  that  a 
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person  standing  on  Genesee  Street  forty  feet 
west  of  the  track,  he  thought,  could  not  see 
the  top  of  a  locomotive  15u  feet  up  the  tiack 
to  the  north,  but  that  he  had  never  tried  it  to 
see. 

We  are  impelled  to  the  conclusion  that  if 
Grant  looked  to  the  north  for  an  apprMchinr 
train,  as  he  says  be  did,  he  did  not  so  look 
after  he  came  within  forty  feet  of  the  track. 
He  must  have  looked  back  somewhere  near 
where  Sundberg  did,  and  where  the  baok  ob- 
scured his  vision.  Grant  was  not  a  stranjeer 
to  this  crossing,  and  tiie  question  arises,  Was 
his  full  dut^  performed  ?  We  think  not  Was 
he  acting  with  even  ordinary  prudence, when  he 
was  driving  this  forty  feet  without  looking  to 
the  north  ?  Could  he  excuse  himself  by  look- 
ing north,  where  he  knew  the  high  bank  cot 
on  his  view,  and  then  drive  straight  on  to  the 
track,  without  looking  again,  when  the  track 
was  in  sight  to  the  north,  because  he  heard,  as 
he  says,  no  bell  or  whistle,  or  noise  of  an  ap- 
proaching train  ?  We  think  the  answer  most 
be  in  the  negative. 

A  railroad  track  is  a  perpetual  menace  of 
danger,  and  the  traveler  is  not  excused  if  his 
eyes  and  ears  are  not  kept  open  up  tosnch 
distance  of  it  that  he  may  stop  if  he  can  see 
or  bear  its  approach. 

If  he-  had  looked  at  any  time  within  the 
forty  feet  before  he  drove  his  horse  upon  the 
track,  we  think  he  must  inevitably  have  seen 
this  train,  and  could  have  saved  a  coUisioD ; 
and  that,  knowing  the  situation  at  the  crossing 
as  he  did,  he  was  guilty  of  contributory  neg- 
ligence in  not  doing  so. 

Thera  is  a  fair  inferenoe  to  be  drawn  from 
his  own  testimony,  and  that  of  his  companion 
Sundberg,  that  both  had  drank  so  much 
that  they  did  not  exercise  the  usual  caotlon 
that  a  sober  man  uses  in  such  an  emergencv; 
and  that  the  recklessness  of  too  much  drink, 
thougli  neither  might  be  called  dmnk,  had 
something  to  do  with  their  neglect  to  take 
ordinary  precaution  and  prudence  in  attempt- 
ing to  make  this  crossing. 

The  conclusion  is  irresistible,  that  ther 
drove  down  Genesee  Street  upon  a  trot,  and, 
without  looking  to  the  north,  when  they  ought 
to  have  done  so,  ran  the  horse  negligently  aiad 
carelessly  on  the  track  and  in  the  way  of  the 
locomotive. 

It  is  no  answer  to  sa^  that  if  the  company 
had  not  been  negligent  in  the  matter  of  a  flag- 
man the  accident  would  not  have  happened. 

It  must  be  considered,  as  before  add,  that 
the  Jury  determined  that  there  was  no  n^- 
gence  on  the  defendant's  part  in  relation  to  the 
blowing  of  the  whistle  and  the  ringmg  of  the 
bell.  The  testimony  was  conflicting  on  these 
points,  and  the  jury  evidently  found  againA 
the  plaintiffs  in  this  respect.  If  Grant  had 
exercised  common,  ordinary  prudence  at  this 
known  to  him  to  be  a  dangerous  crossing,  the 
collision  would  not  have  taken  place.  The 
company  was  at  fault  In  not  having  a  flyman, 
and  he  was  at  fault  in  being  careless  and  reck- 
less in  his  driving,  without  looking,  as  he 
ought  to  have  looked.  His  fault  contributed 
to  the  injury,  and  he  cannot  recover,  uoleai 
the  defendant  was  guilty  of  such  reckless  n^ 
ligence  in  the  premises  that  the  question  of 
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contributory  negliffenoe  cannot  ariae  in  the 
ease,  as  in  BcUtmill  v.  Humplireyi  (Mch,) 
14  West.  Rep.  868. 

The  testimony,  in  our  opinion,  did  not  show 
fluch  reckless  and  wanton  negligence  on  the 
part  of  the  defendant  as  would  acquit  the 


plaintiff  of  bis  fault.  A  verdict  should  there- 
fore have  been  directed  for  the  defendant 

The  judgment  mutt  be  revereed,  with  costs, 
and  a  new  trial  granted. 

liong^,  c/.,  did  not  sit.  The  other  Justices 
concurred. 
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Be  Henry  P.   EYSAMAN'S  WILL. 
( N.Y ) 

1.  MaterlaJ  evidence  erroneonsly  admit. 

ted  will  not  be  heldbarmlesfl  unless  the  addition- 
al testimony  to  the  same  eflPeot  so  irreatly  prepon- 
derates that  a  verdict  acrainstit  would  be  set  aside 
by  the  covat  as  contrary  to  the  evidence. 

2.  An  olijeetion  to  evidence  as  "  incompetent 
and  immaterial "  is  sufficient  to  apprise  the  court 
of  the  real  nature  of  the  objection,  when  it  im- 

'  mediately  succeeds  eight  previous  objections  to 
similar  evidence— made  upon  the  ground  that  the 
witness  was  not  competent  to  testify  to  transac- 
tions and  conversations  with  a  deceased  person. 

&  The  testimony  of  a  le^^atee  on  the  ques- 
tion of  testamentary  capacity,  conslstinff  of  his 
otaervatlons  of  the  acts,  conduct  and  conversa- 
tions of  the  testator  for  several  days  during  which 
he  was  In  attendance  upon  him,  is  incompetent 
under  the  New  York  Code  of  Civil  Procedure, 
S82B. 

4.  A  leipbtee  who  supported  the  testator 
'  upon  the  bed  in  his  arms  at  the  latter^  request, 

while  another  flruided  his  hand  in  subscribing  his 
name  to  the  wiU,  is  Incompetent  to  testify  to  a 
conversation  between  the  testator  and  the  sub- 
soribing  witnesses  attending  the  attestation  and 
publication  of  the  will.  The  whole  matter  of  the 
execution  of  the  will  constitutes  but  a  single 
transaction,  and  he  is  therefore  incompetent  to 
testify  to  any  part  of  it. 

5.  If  ew  Tork  Code  of  Civil  Procedurey 
•  2644,  providing  that  '*A  person  is  not  dis- 
qualUied  or  excused  from  testifying  respecting 
the  execution  of  a  will  by  a  provision  therein, 
whether  it  is  beneficial  to  him  or  otherwise,"  re- 
fers to  subscribing  witnesses  alone,  and  does  not 


make  a  legatee  who  is  not  a  subscribing  witness 
competent  to  testify  to  a  personal  transaction  or 
communication  with  the  testator,  contrary  to  sec- 
tion 8B9. 

(March  12, 1889.) 

APPEAL  by  contestants,  from  a  judgment  of 
the  General  Term  of  the  Supreme  Court, 
Fourth  Dejpartment,  af9rming  a  aecree  of  the 
Herkimer  County  Surrogate's  Court  admitting 
to  mrobate  the  last  will  and  testament  of  Henry 
P.  Eysaman,  deceased.    Bever$ed. 

The  facts  are  fully  stated  in  the  opinion. 

Messn.  Smith  s  Steele,  for  appellants: 

The  execution  of  the  will  is  not  proven  by 
two  witnesses. 

It  does  not  appear  that  Barse  saw  the  signa- 
ture, or  that  it  was  pointed  out  or  recognized 
by  the  deceased. 

See  Be  Mackay,  110  N.  Y.  611, 1  L.  R.  A.  401. 

Merely  signifying  assent  by  a  nod  of  the 
head,  in  response  to  questions,  is  not  enough. 

If  the  will  is  signed  in  the  presence  of  the 
witnesses*  slight  recognition  may  be  sufficient. 

Here  the  signature  was  attached  before  Barse 
was  called. 

The  attestation  clause  is  not  true;  it  was  not 
signed,  sealed  or  published  in  the  presence  of 
Barse. 

See  MitcheU  v.  Mitchell,  16  Hun,  97,  affirmed 
in  77  N.  Y.  596;  Sislm  of  Charity  v.  KeUyfil  N. 
Y.  409;  Heath  v.  Cole,  15  Hun,  100;  Rowland 
V.  Taylor,  58  N.  Y.  627;  Beynolde  v.  Boot,  62 
Barb.  250;  WiUis  v.  Mott,  86  N.Y.  486;  dictum 
overruled  in  Be  Mackay,  iupra;  Neugent 
V.  Neugent,  2  Hedf.  369;  Chaffee  v.  Baptist 
Missionary  Convention,  10  Paige,  91;  Bemsen  v. 


Note.— XXsgruolijIcatioyi  of  witness  under  the  Code, 

A  witness  to  a  will  is  not  disqualified  by  reason  of 
having  hired  personal  property,  belonging  to  the 
estate,  from  the  executor.  Seguine  v.  Segulne,  2 
Barb.  88S. 

Seotioos  60  and  61  of  the  Revised  Statutes  were 
enaoted,  first,  to  render  competent  a  witoeas  who 
would  otherwise  not  have  been  so;  and  secondly, 
to  guard  against  fraud  in  the  preparation  and  ex- 
ecution of  wills.    Du  Bois  V.  Brown,  1  Dem.  817. 

Wliere  the  probate  was  not  contested  and  the 
third  attesting  witness  to  the  will  was  not  sworn, 
the  record  of  the  testimony  of  the  other  two  attest- 
Inir  witnesMs,  taken  by  the  surrogate,  is  competent 
evidence  to  show  that  the  will  was  proved  without 
Ida  testimony.  Caw  v.  Robertson,  6  N.  T.  12&,  re- 
verslns  8  Barb.  410. 

Sueli  third  attesting  witness,  not  having  been 
Bwom  or  examined  as  a  subscribing  witness  to  the 
win,  was  not  therefore  deprived  of  his  legacy,  ibid. 

The  bequest  is  not  void,  even  if  he  Is  examined,  If 
the  will  was  sufficiently  proved  without  his  testi- 
mony. Comwell  V.  Wooley,  1  Abb.  App.  Dec.  441; 
48  How.  Pr.  475,  affirming  47  Barb.  827. 

Where  a  witness,  disqualified  from  talcing  a  leg- 
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acy,  was  one  of  the  next  of  kin,  the  valid  legacies 
must  abate  so  far  as  necessary  to  allow  him  to  take 
his  f  uU  distributive  share,  as  in  case  of  intestacy  of 
the  testator.    Be  Smithes  Estate,  1  Tuck.  88. 

A  bequest  to  an  executor  in  addition  to  commis- 
sions or  his  appointment  as  legatee  in  trust  or 
trustee  of  real  estate,  for  the  purposes  of  the  will, 
is  not  a  beneficial  provision  which  is  forfeited  by 
his  acting  as  witness  and  testifying  to  prove  the 
wllL  Pruyn  v.  Brhakerhoff,  7  Abb.  N.  8.  400;  67 
Barb.  178. 

The  fact  that  an  executor  will  be  entitled  to  com- 
missions will  not  make  him  a  beneficiary  so  as  to 
prevent  his  testifying  under  section  889,  nor  al- 
though it  provides  that  he  is  to  have  an  additional 
sum  for  services  in  caring  for  and  settling  the 
estate.    Reeve  v.  Crosby,  8  Kedf .  74. 

A  person  named  as  executor  in  an  Instrument 
propounded  as  a  will  is  a  competent  witness. 
Children's  Aid  Society  v.  Loveridge,  70  N.  Y.  387; 
Levy*s  Will,  1  Tuck.  87;  McDonough  v.  Loughlin, 
20  Barb.  288. 

He  is  a  competent  witness  after  he  iias  renounced 
his  executorship.  Burritt  v.  Sllliman,  18  N.  T.  9B« 
16  Barb,  198. . 
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Brinckerhoff,  26  Wend.  881;  Rutherford  v. 
Rvtherford,  1  Denio,  83;  Belding  v.  Levchardt, 
66  N.  Y.  680;  Leiois  v.  Lewis,  11  N.Y.  225;  Re 
Phillips,  98 N.Y.  267;  Baskinv.  Raskin,  86  N. 
Y.  416;  WooOeyy.  WooUey,  95  N.Y.  235. 

Inability  to  remember  an  essential  testament- 
ary declaration  in  the  case  of  a  will  lately  ex- 
ecuted is  fatal,  and  the  inability  cannot  be  sup- 
plied by  a  false  attestation  clause. 

WilHon  V.  Hetterick.  2  Bradf.  427;  Ruther- 
ford V.  Rutherford,  1  Denio,  33;  Seymour  v. 
Van  Wyck,  6  N.  Y.  120;  Scribner  v.  Crane,  2 
Paige,  147. 

The  change  effected  by  the  will,  from  giving 
a  deed  of  100  acres  of  land  for  a  discharge  of 
the  claims,  as  testified  to  by  Ware,  amounted 
to  near  $24,000;  and  was  so  radical  and  sweep- 
ing that  it  cannot  be  credited. 

McLaughlin  v.  McDetitt,  63  N.  Y.  212; 
Children's  Aid  Society  v.  Loveridge,  70  N.  Y. 
402;  DelaJieldY.  Parish,  25  N.Y.  35;  Marsh  v. 
TyrreU,  2  Hagg.  Eccl.  87,  110;  Blewitt  v. 
Blewitt,  4  Hagg.  Eccl.  468;  Van  Quysling  v. 
Fan  iCwren,^  N.Y.  70. 

The  fact  that  the  draughtsman  of  the  will 
was  the  attending  physician  calls  for  close 
scrutiny.  The  jealous  precautions  taken  to  ex- 
clude everybody  but  the  chief  beneficiary  and 
the  executor  during  the  conferences  of  the  days 
preceding  the  death  of  Mr.  Eysaman,  emphasize 
this  consideration.  This  careful  and  continued 
secrecy  is  a  badge  of  fraud. 

MeUuire  v.  Kerr,  2  Bradf.  245;  Mowry  v. 
Silber,  2  Bradf.  188;  Tyler  v.  Qwrdiner,  35  N. 
Y.  559,  591;  Lake  v.  Ranney,  .33  Barb.  49; 
UTexsen  v.  Nexsen,  2  Keyes,  229;  CrispeU  v. 
Dubois,  4  Barb.  393;  Re  Smith's  WUl,  95  N.Y. 
516. 

The  testimony  given  by  Ware  was  incom- 
petent under  section  829  of  the  Code. 

HolcomJb  V.  Holcomb,  95  N.  Y.  316;  Lane  v. 
Lane,  95  N.Y.  494;  Re  Smith's  WUl,  95  N.  Y. 
516;  Sdioonmaker  v.  Wolfard,  20  Hun,  166; 
Cadmus  v.  OakUy,  3  Dem.  824. 

Mr,  J.  D.  Henderson,  for  respondent: 

The  legal  presumption  is  in  favor  of  com- 
petency. 

Coit  v.  Patchen,  77  N.  Y.  533:  Belajield  v, 
Parisli,  25  N.  Y.  70;  Van  Guysling  v.  Van 
Kurm,  35  N.  Y.  70. 

This  will  was  properly  executed,  within  all 
the  cases. 

Raskin  v.  Baskin,  36  N.  Y.  416;  Jackson  v. 
Jackson,  89  N.  Y.  153. 

If  Barse  has  forgotten  some  of  the  things 
which  occurred  at  the  time,  his  failure  to 
recollect  will  not  defeat  the  probate. 

Rugg  V.  Rugg,  83  N.  Y.  592;  Re  Kdlum,  52 
N.  Y.  517;  Re  Higgins,  94  N.  Y.  554;  Brovm 
V.  Clark,  77  N.  Y.  869;  Re  CottreU,  95  N.  Y. 
880. 

It  was  proper  to  call  James  Ware,  although 
a  legatee  under  the  will,  to  give  his  version  of 
the  transaction  testified  to  by  the  contestants' 
witness,  Horace  Eysaman;  and  he  was  compe- 
tent under  section  829  of  the  Code. 

Marshy,  Brown,  18  Hun,  819,  828;  Smithy. 
Christopher,  3  Hun,  586;  Code,  §  2544. 

The  evidence  was  competent  as  the  question 
called  only  for  things  concerning  which  the 
witness  took  "no  part  in  whatever." 

Pinney  v.  Orth,  88  N.  Y.  451;  Simmons  v. 
Sisson,  26  N.  Y.  277;  Hildebrant  v.  Crawford, 


65  N.  Y.  107;  Cary  v.  White,  59  N.  Y.  8S8; 
Holcomb  V.  Hokomb,  95  N.  Y.  826. 

Mr.  C  J.  Palmer,  for  proponents  ind 
James  Ware: 

When  an  attestation  clause  is  read  in  the 
presence  of  deceased  and  the  attesting  wit- 
nesses, and  shows  on  its  face  that  all  the 
requirements  of  law  were  observed,  which  are 
prescribed  for  the  due  execution  of  a  will,  and 
it  is  proven  that  the  signatures  of  the  subscrib- 
ing witnesses  to  the  attestation  clause  are  gen- 
uine, and  the  execution  is  proven  by  ctrcam- 
stances  or  by  other  witnesses,  a  decree  may  be 
based  on  such  proof,  even  as  against  the  poa- 
tive  testimony  of  the  subscribing  witnesses. 

Re  Cottrell,  95  N.  Y.  329;  Lewis  v.  Leieis,  U 
N.  Y.  224. 

A  full  attestation  clause,  properly  aathenti- 
cated,  is  entitled  to  great  weight  in  the  d^er- 
mination  of  the  question  of  fact 

Re  ColtreU,  95  N.  Y.  385;  Orsery.  Orstr,%i 
N.  Y.  55;  Blake  v.  Knight,  3  Cartels,  Bed 
547. 

Even  if  Barse  had  forgotten,  or  from  per- 
versity had  denied  the  execution,  still  theqaeB^ 
tion  of  execution  would  be  a  fact,  and  the 
decision  of  the  surrogate  final  upon  the  fact 

Re  Cottrell,  95  N.  Y.  838:  Re  Higgins,  94  N. 
Y.  557;  Code,  §  2620;  Brown  v.  Clark,  77  X. 
Y.  869;  Ruggy.  Rugg,  88  N.  Y.  592,  affirminj 
21  Hun.  388;  Auburn  Theological  Sem.  v.  Cal- 
houn, 25  N.  Y.  425. 

If  the  testimony  of  Barse  was  dropped  en- 
tirely from  the  case,  if  he  had  forgotten  the 
fact  of  execution,  as  well  as  some  of  the  Ian* 
guage, — still  the  will  must  be  admitted  to  pro- 
bate upon  the  testimony  of  Sharer  and  Ware^ 
which  is  uncontradicted  in  fact 

Lewis  V.  Lewis,  11  N.  Y.  220;  Auburn  Tks- 
ological  Sem.  v.  Calhoun,  25  N.  Y.  425;  Bb 
Cottrell,  95  N.  Y.  829. 

Upon  the  issue  of  undue  influence  the  bur- 
den is  upon  the  party  alleging^ it. 

Re  Martin,  98  N.  'Y.  193;  Tilery.  Gardiner, 
85  N.  Y.  559;  DeUiJield  v.  Parish,  26  N.  Y.  35; 
Coit  V.  Patchen,  77  N.  Y.  539. 

It  is  a  question  of  fact,  and  having  been 
determined  must  stand. 

Carpenter  v.  SotiU,  88  N.  Y.  267. 

It  was  proper  for  Dr.  Sharer  to  steady  Eysar 
man's  hand  at  his  request,  or  to  write  toe  sub- 
scription. 

Campbell  v.  Logan,  2  Bradf.  95;  IRedfield. 
Sur.  159;  Rev.  Stat.  7th  ed.  p.  2286. 

The  testimony  not  only  shows  the  writing  hj 
deceased,  but  an  acknowledgment  that  the 
subscription  is  his.  The  acknowledgment  alone 
is  sufficient  if  it  appears  that  he  saw  and 
knew  it. 

Hoysradt  v.  Kingman,  22  N.  Y.  872;  Baskin 
V.  Baskin,  86  N.  Y.  416. 

Ware  did  not  engage  in  the' convenatioD  at 
declaration  of  the  will,  but  testified  to  what  he 
heard.    He  was  competent  to  speak. 

Hildebrant  v.  Crawford,  65  N.  Y.  107, 
affirming  6  Lans.  502;  Patterson  v.  Oopeland,  58 
How  Pr.  460. 

Ra^^er*  Ch.  J.,  delivered  the  opinion  of  the 
court: 

The  probate  of  the  will  of  Henry  P.  Eys^ 
man  was  contested  before  the  surrogate  by 
some  of  his  heirs  and  next  of  kin  upon  the 
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groQDd  of  undue  influence,  the  want  of  a 
sound  disposing  mind  and  memoir,  and  the 
absence  of  suflident  proof  of  due  execution  by 
tiie  testator. 

The  main  question  no  w.presented  is  whether 
James  Ware,  the  principal  legatee,  was  com- 
petent to  testify  to  the  transactions  preceding, 
attending  and  succeeding  the  execution  of  the 
wiU,  and,  if  not,  whether  his  evidence  on  those 
sabjects  necessarily  prejudiced  the  contestants 
in  the  controversy  before  the  surrogate.  The 
allegation  of  undue  influence  was  not  sup- 
ported by  sufficient  evidence  to  authorize  us 
to  review  the  finding  of  the  surrogate  upon 
that  question;  and  the  inquiries  must  now  be 
addressed  to  the  questions  of  due  execution  and 
the  existence  of  testamentary  capacity  at  the 
time  of  its  execution,  as  affected  by  the  evi- 
dence of  Ware.  The  decree  of  the  surrogate 
admitted  the  will  to  probate,  and  his  decision 
was  affirmed  on  appeal  by  a  divided  court. 
The  will  purported  to  have  been  executed  on 
Sunday,  April  27,  1884.  and  the  testator  died 
on  Thursday,  four  days  thereafter,  of  uraemia, 
or  blood  poisoning,  at  the  age  of  seventy-eight 
years. 

The  material  evidence  bearing  upon  the  ques- 
tions of  mental  and  physical  condition  related 
mainly  to  the  period  of  one  week  preceding  the 
testator's  death .  The  evidence  showed  that  the 
testator  was  afflicted  with  gravel  or  retention 
of  nrine,  and  had  been  in  failing  health  for 
about  two  months  before  his  death,  being 
much  of  the  time  confiDed  to  his  bed,  and  dur- 
ing the  last  week  of  his  life  wholly  so.  Up  to 
Saturday  the  evidence  shows  that  he  was, 
although  feeble,  apparently  conscious,  talking 
occasionally  with  visitors  and  attendants,  and 
able  to  transact  some  business,  and  to  give 
orders  concerning  the  management  of  his 
ordinary  affairs.  On  Saturday,  after  engaging 
in  two  transactions,  he  claimed  to  be  too  much 
exhausted  to  do  any  more  that  day.  There- 
after he  undertook  no  business  transaction,  ex- 
cept that  of  the  execution  of  his  will,  and  his 
physical  condition  seems  to  have  become 
weaker.  He  talked  but  little,  if  at  all,  and 
gradually  declined,  until  he  died.  His  physi- 
cian testified  that  on  Monday  he  observed 
symptoms  of  the  suppression  of  urine,  which 
necame  quite  pronounced  on  Tuesday,  and 
were  accompanied  by  drowsiness  and  coma 
which  generally  prove  fatal  in  from  two  to  five 
days  after  such  sjrmptoms  appear.  Others 
testify  that  some  of  these  symptoms  were 
observable  on  Sunday, 

Ko  witnesses,  except  Sharer  and  Ware,  tes- 
tify that  after  Saturday  night  he  engaged  in 
in  any  rational  conversation,  beyond  occasional 
calls  for  nourishment  or  attempting  to  utter 
some  name.    This  conversation  attending  the 

gublication  of  the  will  was  testified  to  by 
harer  and  Ware  alone,  and  their  version  was 
moch  Unpaired,  if  not  contradicted,  by  Barse, 
the  only  other  person  who  was  present  at  the 
the  time.  Many  persons  saw  him  between 
Saturday  and  the  day  of  his  death  ;  but  none 
of  them  testify  to  any  material  conversation 
had  by  him,  except  Sharer  aind  Ware,  although 
other  persons  were  present  at  most  of  the  occa- 
sions described  by  them. 

The  conversation  taking  place  at  the  time  of 
the  execution  of  the  will,  as  testified  to  by 
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Sharer,  who  drew  it,  consisted  almost  wholly 
of  alleged  answers  made  to  questions  put  to 
him  by  Sharer,  and  was  substantially  as  fol- 
lows; '*!  handed  the  will  to  him  on  Sunday 
morning,  and  left  the  room.  He  soon  sent  for 
me,  and  handed  me  the  will,  and  said,  'It  is 
all  right.'  He  said  he  would  sign  it.  He  waa 
in  bed  when  he  signed  it.  Wrote  upon  a  book. 
Mr.  Barse  then  signed  as  one  of  the  witnesses. 
Mr.  Ware  and  myself  were  in  the  room  when 
Barse  came  in.  He  said  *Qood  morning'  to 
Mr.  Eysaman,  and  Mr.  Eysaman  said,  'Good 
morning,  Irve.'  I  said  to  Mr.  Evsaman:  'la 
this  your  last  will  and  testament?  and  he  said 
it  was  his  'last  will  and  testament.'  I  then 
asked,  'Do  you  want  Mr.  Barse  and  mvself  to 
witness  the  will  in  your  presence,  ana  in  the 

Sresence  of  us  ?'  and  he  said  he  did.    I  told 
[r.  Barse  I  bad  signed  my  name  before  he 
came.    Mr.  Barse  signed." 

Bepeatinjr  the  conversation,  he  further  tes- 
tified :  "  I  asked  if  he  wanted  Mr.  Barse  to 
witness  his  will.  He  said  he  did.  Then  I 
asked  him  if  that  was  his  last  will  and  testa- 
ment, and  he  said  it  was;  and  then  I  asked 
him  if  it  was  his  signature,  and  he  said  it 
was;  or  if  he  wrote  it,  and  he  said  he  did. 
I  asked  him  if  he  wanted  Mr.  Barse  and  me 
to  witness  the  will  in  his  presence,  and  he 
said  he  did  .  .  .  When  the  old  gentleman 
signed  the  will  he  was  sitting  up  in  bed.  He 
asked  to  be  helpe<i;  asked  Mr.  Ware.  I  had 
hold  of  his  hand  when  he  wrote.  I  guided 
his  hand.  He  was  trembling.  My  fingers 
were  on  his  wrist.  He  asked  me  to  do  it. 
The  will  was  read  to  him  fifteen  or  twenty 
minutes  before  the  signing.  He  said  it  was 
all  riffbt.  He  said  he  was  glad  he  had 
signed  it;  he  was  glad  it  was  all  over  now 
.  .  .  Mr.  Ware  held  him  up — stood  by  the 
side  of  the  bed  with  his  arms  arouna  his 
back.  I  think  he  used  his  left  arm.  The  will 
that  time  was  lying  on  a  book.  I  held  the 
bookby  either  the  right  or  left  arm  .  .  .  I  had 
hold  of  his  wrist,  back  of  the  bone  of  his 
thumb;  I  steadied  bis  hand." 
•  Mr.  Barse,  the  other  attesting  witness,  testi- 
fied substantially  as  follows: 

Q.  Mr.  Evsaman  didn't  tell  you  this  was  his 
last  will  and  testament? 

A.  No  air. 

Q.  And  he  didn't  ask  you  to  sign  it  as  a 
witness? 

A.  Not  in  words. 

Q.  Did  Mr.  Eysaman  ask  you  to  sign  his 
will  at  all  as  a  witness,  in  words? 

A.'Nosir. 

Q.  Did  Mr.  Eysaman  say  to  you  at  all  that 
he  had  signed  this  will? 

A.  No  sir. 

Q.  Did  he  acknowledge  to  you  in  words 
that  it  was  his  signature  to  the  will,  or  did  he 
say  in  words  to  you  that  it  was  his  signature  to 
the  wUl? 

A.  No  sir. 

Q.  Did  you  hear  any  conversation  at  all, 
that  you  can  now  recollect — any  conversation 
or  words  used  by  Mr.  Eysaman  on  that  occa- 
sion, that  you  can  now  recollect? 

A.  No  sir.    .     .     . 

Q.  You  saw  no  other  si^n  of  attention  than 
by  the  nodding  of  the  head? 

A.  No  sir. 
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Q.  Did  be  nod  his  head  more  than  once? 

A.  I  don't  know. 

Q.  You  have  no  impression  about  any  nod- 
ding of  the  head  more  than  once? 

A.  No  sir;  I  think  he  nodded  his  head.  Ko 
other  movement  that  I  recollect,  by  turning 
his  head  or  opening  his  eyes.  I  think  he  did 
utter  my  name,  "Irve."  Don't  recollect  any 
other  words.  When  Dr.  Sharer  spoke,  I  do 
not  recollect  any  movement  of  the  face  or 
head.  I  think  he  made  movement  of  his  head 
as  if  giving  attention.  Nothing  more  than 
nodding. 

Another  witness  who  attended  the  testator 
during  the  day  and  night  of  Sunday  states 
that  he  entered  the  room  in  the  morning  di- 
rectly after  Dr.  Sharer  left,  and  that  he  asked 
the  testator  '*  how  he  felt  this  morning/'  and 
he  made  no  reply.  "He  was  in  a  drowse 
when  I  went  in,  lyi'^g  nghl  upon  his  back.  I 
think  his  eyes  were  shut." 

Sunday  towards  evening  Dr.  Sharer  came 
there  with  Mr.  Petrie.  "  Dr.  Sharer  spoke  to 
the  old  gentleman.  He  asked  him  if  he  knew 
Mr.  Petrie.  Mr.  Eysaman  made  no  reply  to 
it." 

Q.  Anything  else  said  to  him  during  that 
afternoon  or  evening,  that  you  heard  or  saw, 
by  anyone? 

A.  I  don't  remember  anything.  Mr.  Eysa- 
man most  of  that  afternoon  was  in  a  drowse. 
He  would  wake  up  once  in  a  while  from  his 
sleep,  and  go  right  into  a  drowse  again.  I  did 
not  hear  him  say  anything  at  all  that  day  .  .  . 
During  Sunday  I  did  not  hear  him  sav  any- 
thing to  anybody.  I  don't  know  whether  he 
saw  anything  or  not,  of  course.  He  did  not 
move  his  head  to  notice  anybody.  There  was 
a  person  come  up  to  the  IJed,  and  he  took  no 
notice  of  him.  I  think  he  did  not  by  any  act 
or  word  indicate  that  he  realized  any  person 
that  was  present.  I  noticed  his  breathing 
heavily  all  alonff  for  a  number  of  days.  From 
the  time  I  was  there  with  him,  Sunday  night, 
he  did  not  say  a  word  or  make  a  mo- 
tion to  call  for  anything  himself.  His  condi- 
tion Monday  was  the  same,  except  he  was  a 
little  weaker.  I  didn't  hear  him  talk  any  on 
Monday.  From  that  time  to  the  time  he  died 
he  made  no  reply  when  I  spoke  to  him,  more 
than  a  mere  nod  of  the  head.  What  I  asked 
him  was  if  he  wanted  some  water  or  some- 
thing to  wet  his  mouth.  I  occasionally  asked 
him  if  he  wanted  a  drink  or  something  of  that 
kind.  I  got  no  reply,  not  a  word,  from  that 
time  on  Sunday.  I  did  not  hear  him  say  any- 
thing that  you  could  understand.  He  died 
Thursday  at  three  o'clock.  From  Sunday  to 
that  time  I  don't  remember  that  he  had  any 
conversation. 

The  evidence  of  a  number  of  experts  was 
given  on  the  i>art  of  the  contestants,  to  the 
effect  that  the  signature  of  the  will  was  not  in 
the  handwritine  of  the  testator,  but  was  ap- 
parently tjiat  of  Sharer;  and  the  surrogate  m 
his  opinion  states  that  "  The  appearance  of  his 
signature  to  the  alleged  will,  I  think,  indi- 
cates that  he  was  aided  in  its  formation." 

An  examination  of  the  will,  which  was  pre- 
sented to  the  court  on  the  argument,  consid- 
ered in  connection  with  the  evidence  of  the 
experts,  shows  that  the  capital  letters  in  the 
sigoature  bore  a  resemblance  to  the  character 
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of  Sharer's  handwriting,  and  did  not  conform 
to  the  manner  in  which  the  testator  osuaOy 
formed  such  letters. 

Some  discrepancies  also  app^red  in  the  eri- 
dence  of  Sharer,  and  several  witnesses  te^cd 
to  declarations  made  by  him  which  were  more 
or  less  inconsistent  with  his  testimony  on  the 
trial. 

It  seems  to  us,  upon  the  whole  evidence,  to 
be  indisputable  that  the  testator  was  tithe 
time  of  the  execution  of  the  will  in  the  border- 
land between  consciousness  and  insensibility. 

Although  we  have  not  alluded  to  all  of  the 
circumstances  bearing  upon  the  issue  tried,  we 
have  endeavored  to  present  its  salient  features^ 
with  a  view  of  showing  the  bearing  which  the 
evidence  of  Ware  had  upon  the  question  pre- 
sented. The  probate  of  the  will  was  affirmed 
at  general  term,  upon  the  ground,  among 
others,  that  the  evidence  of  Ware,  eren  u 
erroneously  admitted,  did  not  neoesmilj 
prejudice  the  contestants. 

We  are  unable  to  concur  in  the  opinion  of 
the  majority  of  that  court  upon  this  questioo, 
and  think  that  upon  the  evidence  a  serioin 
question  of  fact  was  presented  to  the  surro- 
gate, as  to  the  existence  of  testamentary 
capacity  on  the  part  of  the  testator  on  Snndsj 
morning  when  the  will  was  executed,  aad 
whether  there  was  a  conscious  and  inteUigeDt 
understanding  by  him  of  the  circumstances  at- 
tending its  execution. 

It  cannot  properly  be  said  that  material  evi- 
dence erroneously  admitted  upon  an  issue  is 
harmless,  unless  the  testimony  prepondentcseo 
greatly  in  favor  of  the  proposition  that  a  verdict 
against  it  would  be  set  aside  by  the  court  as  cod- 
trary  to  the  evidence.  When  the  evidence  on 
each  side  is  so  nearly  balanced  that  a  determlDi- 
tion  either  way  would  not  be  reversed  upon  ap- 
peal,it  cannot  be  said  that  the  losing  party  u  doC 
prejudiced  by  material  evidence  testified  to  bj 
an  incompetent  witness  against  his  objection. 

We  think  the  testimony  in  this  case,  exdod- 
ing  that  of  Ware,  was  so  nearly  balanced  that 
a  decree  in  favor  of  either  party  could  not 
properly  have  been  reversed  upon  the  facts  by 
an  appellate  tribunal. 

Under  these  circumstances  Ware,  who  was 
the  principal  devisee  under  the  will,  and  had 
been  in  the  testator's  employ  for  upwards  ct 
forty  years,  and  his  constant  attendant  duriag 
his  last  sickness,  was  called  as  a  witness  in 
support  of  the  wilL  He  was  permitted  to  tes- 
tify to  his  observations  of  the  acts,  conduct 
ana  conversations  of  the  testator  during  the 
last  week  of  the  testator's  sickness. 

This  evidence  was  uniformly  objected  to, 
except  in  one  instance,  by  the  contestants, 
upon  the  specific  ground  that  Ware,  as  a  lega- 
tee under  the  will,  was  not  competent  to 
testify  to  personal  communicatious  and  trans- 
actions with  the  testator  under  section  829  of 
the  Code. 

These  objections  were  uniformly  oTerruled 
by  the  surrogate,  and  Ware  gave  abundant 
evidence  upon  Uie  subject  of  the  testator'k 
mental  and  physical  condition  during  the  last 
week  of  his  life.  Among  other  things,  be  was 
permitted  to  testify,  under  objection,  to  a  con- 
versation occurring  between  himself  and  the 
testator  on  ^^aturday,  the.  26th  of  April,  in  re- 
lation to  the  subject  of  an  offer  by  the  testator 
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to  execute  a  deed  of  a  certain  100  acres  of  land 
to  the  witness,  which  was  declined  by  him. 

The  conceded  error  in  admitting  this  evi- 
dence  was  disregarded  by  the ,  general  term 
upon  the  ground  that  the  objection  thereto  was 
not  sufficiently  specific.  The  objection  imme- 
diately succeeded  eight  previous  objections  to 
aimiiar  evidence,  made  upon  the  ground  that 
the  witness  was  not  competent  to  testify  to 
such  transactions  and  conversations,  and  was 
that  it  was  ''incompetent  and  immaterial." 
We  think  the  admission  of  this  evidence  was 
error,  and  that  the  trial  court  was  sufficiently 
apprised  of  the  real  nature  of  the  objection  by 
the  whole  course  of  the  examination  of  the 
witness.     Church  v.  Howard,  79  N.  Y.  415. 

This  witness  was  further  permitted  to  testify 
to  the  whole  course  of  his  observations  of  the 
testator's  acts,  conduct  and  conversations  dur- 
ing the  four  days  succeeding  the  Saturday 
in  question.  Excluding,  for  the  present,  his 
evidence  on  the  subject  of  the  execution  of  the 
wiU,  he  testified,  under  objection,  to  eleven 
different  conversations  with  various  persons, 
indicating  capacity  to  converse  intelligently 
and  understandin^ly  upon  the  subject  intro- 
duced; a  reco^ition  of  the  various  persons 
who  visited  him;  appreciation  and  intelligent 
answers  to  all  questions  put  to  him;  a  con- 
sciousness of  his  physical  wants,  and  the  abil- 
ity, in  language,  to  make  them  known;  and,> 
generally,  to  a  sufficient  degree  of  conscious- 
ness, intelligence  and  judgment  to  show  that 
when  he  executed  his  will  ne  did  so  with  full 
knowledge  and  appreciation  of  the  nature  and 
effect  of  the  transaction  in  which  he  was  en- 
gaged. 

It  is  Quite  impossible  to  say  that  this  evi- 
dence did  not  have  a  powerful  effect  upon  the 
determination  of  the  ouestion  of  testamentary 
capacitor  presented  to  the  surrogate  for  decision. 
This  evidence  was  offered  and  received  as  bear- 
ing upon  the  condition  of  the  body  and  mind 
of  the  testator,  without  reference  to  the  partic- 
ular signification  of  the  language  used  by  him. 
and  was  important  only  as  showing  the  mental 
capacity  of  the  testator,  and  whether  he  had 
an  intelligent  understanding  and  appreciation 
of  what  took  place  within  his  sight  and  bear- 
tn^^at  the  time  of  the  execution  of  the  will. 

The  issue  in  the  case  was  whether  the  testa- 
tor was  conscious  and  of  sound  disposing  mind 
on  the  Sunday  in  question;  and  Ware's  evi- 
dence consisted  of  his  observations  of  the  acts, 
conduct  and  conversations  of  the  testator  as 
exhibited  to  those  who  were  attending  him. 

Such  evidence  was  important  and  material 
upon  the  issue  tried,  and  is  clearly  within  the 
letter  and  spirit  of  those  transactions  to  which 
the  Code  prohibits  an  interested  witness  from 
testifying.  It  was  of  the  same  class  of  evidence 
AS  that  pronounced  by  this  court  to  be  incom- 
petent, under  section  829  of  the  Code,  in  Hoi- 
tOTnb  v.  Holeomb,  95  N.  Y.  816.  See  also  Lane 
V.  Lane,  96  N.  Y.  494,  and  Be  Smith,  95  N.  Y. 
516. 

As  indicated  by  the  head  note  of  Holemnh  v. 
HoUomb,  it  was  there  held  that  **The  policy  of 
the  statute  excludes  testimony  of  an  interested 
witness  concerning  any  transaction  with  the 
deceased  in  which  the  witness  in  any  manner 
participated,  orofany  communication  in  his 
presence  or  hearing,  if  he  in  any  way  was  a 
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party  thereto,"  and  that  testimony  of  interested 
witnesses  was  improperly  received  "as  to  con- 
duct and  actions  of  the  deceased,  tending  to 
show  his  enfeebled  and  dependent  condition, 
and  as  to  statements  made  hy  him,  although 
not  addressed  to  the  witness,  and  made  in  ig- 
norance of  his  presence." 

The  case  of  Cary  v.  White,  59  N.  Y.  336,  is 
not  an  authoritv  for  the  admission  of  this  evi- 
dence. Several  grounds  for  the  conclusion 
reached  in  that  case  were  stated,  but  a  single 
judge  only  concurred  with  the  opinion.  Two 
judges  concurred  in  the  result,  and  two  dis- 
sented; the  remaining  judge  not  voting.  One 
of  the  grounds  suggest^  in  that  case  was  that 
the  party  objecting  to  the  evidence  offered  was 
not  an  assignee  of  the  deceased  person  within 
the  meaning  of  the  statute.  The  evidence  thus 
sought  to  bs  given  consisted  of  a  declaration 
made  by  the  deceased  person  to  his  own  attor- 
ney in  the  presence  of  the  plaintiff.  The  point 
was  presented  upon  an  objection  to  the  ques- 
tion calling  for  the  evidence,  which  was  sus- 
tained by  the  trial  court.  The  judge  who  wrote 
in  this  court  was  of  the  opinion  that  the  ques- 
tion excluded  did.  not  necessarily  relate  to  a 
persona]  communication  or  transaction  between 
the  deceased  person  and  the  witness,  and  was 
therefore  competent.  The  case  cannot  be  con- 
sidered an  authority  upon  the  question  here 
presented. 

Ware  was  also  permitted  to  testify,  under 
objection,  to  the  conversation  taking  place  be- 
tween the  testator  and  Sharer  and  Barse — at- 
tending the  attestation  and  publication  of  the 
will.  His  evidence  tended  in  every  material 
respect  to  corroborate  the  version  given  of  the 
transaction  l^  Sharer,  and  conflicted  with  that 
of  Barse. 

At  the  time  this  evidence  was  admitted  it 
appeared  that  Ware  had  been  present  during 
the  whole  interview  during  which  the  will  was 
alleged  to  have  been  executed,  and  had  con- 
fessedly taken  a  part  in  its  subscription  by  the . 
testator.  Ware  and  Sharer  were  the  only  per- 
sons then  present,  and  Ware  supported  the  tes- 
tator upon  the  bed  in  his  arms,  b^  the  testator's 
express  request,  while  Sharer  guided  the  hand, 
upon  similar  request,  and  assisted  Eysaman  in 
subscribing  his  name  to  the  will. 

It  cannot  be  doubted  that  the  request  to 
Ware,  and  acquiescence  and  participation  in 
the  act  of  the  testator  in  subscribing  the  will, 
was  a  personal  transaction  and  communication 
between  him  and  the  testator,  within  the  mean- 
ing of  the  statute.  Such  must  have  been  the 
understanding  of  the  proponents,  for  they 
voluntarily  omitted  \o  examine  Ware  in  chief 
as  to  the  signing  of  the  will,  but  confined  his 
evidence  to  the  publication  and  attestation 
which  followed  the  testator's  subscription. 
This  was  claimed  by  them  to  be  competent,  as 
relating  to  another  transaction,  in  which  he 
took  no  part.  We  think  it  was  error  to  admit 
this  evidence. 

The  act  of  executing  the  will,  although  con- 
sisting of  several  incidents,  constituted  but  one 
transaction,  aud  derived  its  efficacy  as  a  valid 
execution  from  the  performance  of  each  re- 
quirement of  the  statute.  The  transaction  was 
continuing,  and  related  to  but  one  subject, 
viz.,  the  execution  of  a  will.  A  participation 
by  a  person  in  any  of  the  material  acts  required 
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to  complete  its  valid  execution  made  the  trans- 
action one  between  the  testator  and  that  per- 
son. Ware  was  present  from  the  subscription 
to  the  publication  and  attestation,  and  it  can- 
not reasonably  be  held  that  he  did  not  partici- 
pate in  the  execution  of  the  will. 

We  are  referred  by  the  respondents  to  sec- 
tion 2544  of  the  Code  of  Civil  procedure,  pro- 
viding that  ''A  person  is  not  disqualified  or 
excused  from  testif^ng  respecting  the  execution 
of  a  will  by  a  provision  therein,  whether  it  is 
beneficial  to  him  or  otherwise/'  as  bearing  up- 
on the  question  of  the  competency  of  the  evi- 
dence given  by  Ware.  No  argument  or  dis- 
cussfon  accompanied  this  reference,  and  we  are 
left  to  conjecture  what  bearing  it  is  supposed 
to  have  upon  the  facts  of  the  case.  We  infer 
that  it  is  thought  to  have  effected,  to  some  ex- 
tent, a  repeal  of  section  829,  by  implication,  and 
some  of  my  brethren  are  of  the  opinion  that  the 
point  is  sufiiciently  grave  to  require  serious 
treatment.  The  section  occurs  in  that  part  of  the 
Code  relating  exclusively  to  proceedings  in  sur- 
rogates' courts,  and  states,  in  respect  to  a  single 
subject,  that  a  person  shall  not  by  reason  of  an 
*  interest  under  a  will,  whether  beneficial  or 
otherwise,  be  disqualified  from  testifying  to  its 
execution. 

The  persons  whose  testimony  is  competent 
and  by  statute  indispensable  to  the  probate  of 
a  will  are  its  subscribing  witnesses,  and  they 
are,  according  to  general  understanding,  the 
X)ersons  who  are  known  as  witnesses  to  its  exe- 
cution. To  hold,  therefore,  that  the  section 
refers  only  to  those  persons  who  are  generally 
understood  to  be  the  witnesses  to  a  wul,  would 
accord  with  its  language,  and,  we  think,  eJso 
with  its  obvious  meaning  and  intent. 

Repeals  by  implication  are  not  favored  by 
the  courts,  and  will  not  be  allowed,  unless  there 
is  such  a  repugnance  between  two  statutes  that 
they  cannot  stand  together  and  one  necessarily 
nullifies  the  other.  If  such  a  construction, 
however,  can  be  given  to  them  that  both  may 
stand  and  each  have  an  appropriate  office  to 
perform,  then  it  is  the  duty  of  the  court  so  to 
mterpret  them. 

We  think  that  section  2544  refers  to  sub- 
scribing witnesses  alone,  and  was  intended  to 
make  all  such  witnesses  competent  to  testifv  in 
a  probate  court  to  its  execution,  however  their 
interest  might  arise.  Although  the  express 
words  do  not  so  confine  it,  we  think  such  a 
purpose  can  fairly  be  implied  from  its  lanmiage 
and  that  of  statutes  in  pari  materia. 

It  is  said  in  the  note  to  the  section  in 
Throop's  edition  of  the  Code  of  Civil  Procedure 
that  it  was  substituted  for  section  6  and  a  part 
of  section  50,  pt.  2,  chap.  6,  title  1,  of  the  Re- 
vised Statutes.  Those  sections  were  substan- 
tially as  follows: 

Section  6  provided  that  a  creditor  whose 
debt  was  by  the  will  made  a  charge  upon  lands 
devised  should,  notwithstanding  such  interest, 
be  a  competent  witness  to  prove  the  will. 

Section  50  provided  that  "If  any  person 
shall  be  a  subscribing  witness  to  the  execution 
of  any  will,  wherem  any  beneficial  devise, 
legacy,  interest  or  appointment  of  any  real  or 
personal  estate  shall  be  made  to  such  witness, 
and  such  will  cannot  be  proved  without  the 
testimony  of  such  witness,  the  saJd  devise, 
legacy,  interest  or  appointment  shall  be  void 
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so  far  only  as  concerns  such  witness,  or  any 
claiming  under  him;  and  such  person  shall  be 
a  competent  witness,  and  compellable  to  testiff 
respecting  the  execution  of  the  said  wfll  in  like 
manner  as  if  no  such  devise  or  bequest  bad 
been  made." 

Section  51,  referring  to  the  same  subject, 
provided  that  in  case  such  witness  would  have 
been  entitled,  as  heir  or  next  of  kin,  to  a  share 
in  the  estate  of  such  testator  if  he  had  died  in- 
testate, that  he  might  recover  from  the  devisees 
and  legatees  in  the  will,  if  established,  his  pro- 
portion of  such  estate,  not  exceeding,  however, 
the  amount  devised  to  him  by  the  will. 

Section  6  of  the  Revised  Statutes  was  ex- 
pressly repealed  by  chapter  245  of  the  Laws  of 
1880,  and  thereby  rendered  all  interested  wit- 
nesses, save  those  mentioned  in  section  50» 
which  was  expressly  excepted  from  the  repeal^ 
incompetent  to  testify  as  subscribing  witoesses. 

Section  2544  was  therefore  adopted  as  a  sub- 
stitute for  section  6,  and  was  intended  to  enla^ 
the  former  exception,  and  embrace  not  odIj 
the  special  case  provided  for  by  the  repealed 
section,  but  all  other  possible  cases  where  ao 
interest  in  the  event  of  a  controversy  over  tbe 
probate  of  a  will  might,  under  the  ezistiDg 
statute,  disqualify  a  subscribing  witness  from, 
testifying  to  its  execution.  Although  it  may 
not  be  easy  to  specify  such  cases,  the  Legisla- 
ture, probably  out  of  abundant  caution,  deemed 
it  prudent  by  general  words  to  embrace  all 
subscribing  witnesses  by  a  comprehensive  ex- 
ception from  disqualification  by  reason  of  inter- 
est. The  lan^age  of  the  enactment  seems  to 
support  this  view. 

The  evidence  authorized  to  be  given  by  sec- 
tion 2544  refers  to  that  eiven  in  surrogates' 
courts  alone,  and  relates  solely  to  the  subject  of 
the  execution  of  the  wUl.  It  was  dearly  in- 
tended to  operate  as  a  substitute  for  prior  stat- 
utes that  related  to  subscribing  witnesses  alone, 
and  there  was  no  reason  for  including  otber 
persons  in  its  provisions.  The  reason  for  ex- 
empting such  witnesses  from  the  applicadoa 
of  the  general  rule  of  exclusion  made  by  sec- 
tion 829  is  obvious,  as  their  testimony  is  made 
indispensable,  if  obtainable,  to  the  probate  of 
a  will.     Sections  2618,  2519. 

Otherwise  numerous  wills,  to  which  legatees 
and  others  interested,  who  had  through  igno- 
rance, carelessness  or  inadvertence  become  at- 
testing witnesses,  would  fail  in  their  probate 
and  the  wishes  of  their  makers  in  respect  to 
tiie  disposition  of  their  property  be  altogether 
defeated.  To  obviate  these  consequences,  the 
provisions  of  the  various  statutes  referred  to 
were  adopted. 

To  carry  the  effect  of  section  2544  beyond 
the  object  alluded  to  would  make  interested 
witnesses  competent  to  testify  to  facts  no  more 
essential  to  the  establishment  of  wills  than 
many  other  transactions  respecting  which  tbey 
are  obviously,  under  section  829,  incompetent 
now  to  testify.  Such  witnesses  are  now  in- 
competent to  speak  of  personal  communKft- 
tions  and  transactions  with  a  testator,  showing 
undue  infiuence  or  testamentary  capacity;  and 
why  should  it  be  deemed  important  to  make 
them  competent  to  prove  the  execution  of  a 
will,  which  is  generally  supposed  to  be  effect- 
ively taken  care  of  by  the.  subocribing  wilr 
neases,  and  yet  deprive  them  of  competency 


J 


1889. 


He  Eybahan's  Wax. 


605 


upon  other  equally  important  facta  in  Buch 
a  controversy  ? 

It  might  also  be  asked  why  legatees  who  are 
auhscribing  witnesses  should  be  compelled  to 
forfeit  their  legacies,  if  called  to  prove  a  will, 
and  that  those  who  are  also  legatees,  but  not 
such  witnesses,  can  testify  to  tiie  same  facts 
with  perfect  immunity  from  loss  by  reason 
thereof;  and  it  may  further  be  asked  why  such 
person  should  be  permitted  to  testify  to  the  ex- 
ecution of  wills  before  a  surrogate,' and  ^et  be 
precluded  from  doinj^  so  in  controversies  in 
other  courts  concerning  the  validity  of  testa- 
mentary dispositions  of  real  esitate. 

It  is  quite  apparent  that  section  2544  has  not 
been  supposed,  by  either  the  bench  or  the  bar 
of  this  State,  to  have  produced  any  change  in 
section  829  ;  for  during  the  nine  years  since  its 
adoption  it  has  not  been  cited  or  referred  to  in 
any  case  that  we  have  discovered,  'where  section 
829  has  been  the  subject  of  consideration.  In 
the  mean  while  numerous  decisions  have  been 
erroneously  made  in  the  courts  of  the  State,  if 
section  2544  is  now  given  the  effect  claimed  for 
it.  "We  refer  to  a  few  only  of  the  cases  which 
have  been  decided  in  this  court. 

In  Lane  v.  Lane,  95  N.  Y.  494,  the  evidence 
of  the  testator's  wife,  who  was  a  legatee  under 
.the  will,  was  admitted  to  prove  the  conversa- 
tions taking  place  at  its  preparation  and  execu- 
tion. This  court  said:  **As  to  any  personal 
transaction  or  communication  with  the  testator, 
she  was,  of  course,  incompetent  to  testify, 
under  section  829  of  the  Code;"  and  the  judg- 
ment was  reversed  for  error  in  the  admission  of 
her  evidence. 

In  the  same  volume  (page  516),  in  Re  Smith, 
a  legatee  and  executor  of  the  will  was  permit- 
ted to  testify  to  the  instructions  of  the  testator 
and  the  draift  and  execution  of  a  will  on  Sep- 
tember 10,  with  a  view  of  showing  that  a  sub- 1 
sequent  will  executed  on  September  13  was  a 
transcript  of  the  previous  will,  and  in  all  re- 
spects the  same,  except  that  the  witness  was  a 
subscribing  witness  to  the  first  will,  and  not  of 
the  last.  It  was  held  that  such  witness  was 
not  competent  to  testify  under  section  829. 

In  Be  Will  of  Wilson,  103  N.  Y.  874,  4  Cent. 
Bep.  769,  an  executor  and  legatee  under  the 
will  of  Wilson  was  allowed  to  testify  to  facts 
relating  to  the  preparation  and  execution  of  the 
will.  It  was  held  that  the  witness,  having 
previously  executed  a  release  of  his  legacy  to 
the  executor,  was  thereby  rendered  competent, 
althongh  otherwise  he  would  have  been  in- 
competent under  section  829. 

In  Loder  v.  WhePpUy  (Ct.  App.  Nov.  27, 
1888),  111  N.  Y.  289,  it  was  stated  that  "The 
testimony  of  the  legatee  under  a  will,  so  far  as 
it  relates  to  communications  with  the  testator, 
or  transactions  with  him,  is  inadmissible  on 
proceedings  taken  for  the  admission  of  the 
will  to  probate  under  Code  Civil  Procedure. 
§829." 

It  may  also  be  observed  that  Ware's  evi- 
dence was  not  offered  for  the  purpose  of  prov- 
ing the  execution  of  the  will;  for  the  surrogate 
had  already  ruled  that  the  formal  proofs  of  ex- 
ecution were  sufficient  to  admit  the  will  to 
probate,  and  it  was  therefore  received  upon 
the  question  of  testamentary  capacity,  and  was 
unquestionably  important  evidence  upon  that 
issue.  As  we  have  seen,  his  evidenoa  upon 
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that  question,  if  derived  from  personal  trans- 
actions and  communications  with  the  testator, 
was  incompetent,  and  upon  such  an  issue  it 
was  none  the  less  so  because  it  related  to  ob- 
servations made  during  the  proceedings  for  the 
publication  of  the  will. 

The  history  of  sections  828  and  829  shows  a 
uniform,  consistent  and  intelligent  purpose  on 
the  part  of  the  Legislature,  while  abolishing 
the  strict  rules  of  the  common  law  in  relation 
to  testimony  given  by  interested  persons,  to  so 
limit  and  restrict  such  evidence  as  not  to  per- 
mit them  to  speak  of  personal  transactions  and 
communications  had  with  a  deceased  person 
through  whom  the  respective  parties  to  the  lit- 
igation derived  the  title  or  interest  which  was 
its  subject. 

The  general  principle  that  interest  in  the 
event  of  an  action  should  not  disqualify  a  per- 
son from  testifying  therein  was  incorporated 
in  section  393  of  the  original  Code  of  Pro- 
cedure adopted  in  1848.  It  was  thereby 
provided  that  "  No  person  offered  as  a  witness 
shall  be  excluded  by  reason  of  his  interest  in 
the  event  of  the  action."  By  section  399,  how- 
ever, it  was  provided  that  the  previous  section 
should  not  apply  to  a  party  to  the  action,  nor 
to  any  person  for  whos^  immediate  benefit  it 
should  be  prosecuted  or  defended.  Neither 
should  ap  assizor  of  a  thing  in  action  or  con- 
tract be  examined  in  behalf  of  a  person  deriv- 
ing title  through  or  from  him,  against  an  as- 
signee or  an  executor  or  administrator,  unless 
the  other  party  to  such  contract  or  thing  in  ac- 
tion should  be  living. 

By  an  amendment  to  the  Code  in  1857  the 
restriction  as  to  parties  to  an  action  and  persons 
for  whose  immediate  benefit  it  was  prosecuted 
or  defended  was  removed  in  cases  where  the 
adverse  party  was  living  and  was  capable  of 
being  examined  as  to  the  same  transaction. 
Under  these  provisions,  it  had  been  held  that 
they  did  not  apply  to  special  proceedings  or 
probate  cases  {lie  Belt,  1  Park.  Crim.  Ilep. 
169;  Woodruff  v.  Cox,  2  Bradf.  223);  but  by 
section  12,  chapter  459,  Laws  1860,  it  was  pro- 
vided that  sections  398  and  399  should  apply  to 
surrogates'  courts,  and  that  the  interested  par- 
ties thereby  made  competent  should  fiot  testify 
to  personal  transactions  had  with  a  deceased 
person  under  certain  circumstances  therein 
specified. 

By  section  31,  chapter  460,  Laws  1862,  sec- 
tions 898  and  399  of  the  Code  of  Procedure 
were  not  ooly  again  made  applicable  to  surro- 
gates' courts,  but  such  parties  as  were  thereby 
made  competent  as  witnesses  were  prohibited 
from  testifying  to  personal  transactions  or  com- 
munications with  a  deceased  person  as  against 
the  executors,  administrators,  heirs  at  law,  next 
of  kin  or  assignees  of  such  deceased  person. 

Since  1862,  therefore,  through  all  of  the  mu- 
tations which  sections  398  and  399  have  under- 
gone, until  they  became,  in  1877,  sections  828 
and  829  of  the  present  Code  of  Civil  Procedure, 
the  prohibition  upon  interested  parties,  in  ac- 
tions as  well  as  surrogates'  proceedings,  from 
testifying  to  persontu  communications  and 
transactions  with  a  testator,  have  been  carefully 
re-enacted  and  preserved.  It  can  hardly  lie 
supposed  that  these  sections  which  have  been 
the  subject  of  frequent  consideration  and 
amendment  by  the  Legislature,  and  of  the  full- 
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est  and  most  careful  scrutiny  and  consideration 
by  the  courts,  should  have  been  intended  to  be 
amended  in  so  important  a  particular  as  that 
contended  for,  without  any  reference  to  it  in 
the  section,  or  some  provision  making  it  appli- 
cable to  other  than  probate  cases  invmving  the 
validity  of  wills,  and  when  the  want  of  such 
evidence  might  be  conclusive  upon  the  con- 
troversy. 

Indeed,  we  do  not  see  why  the  same  rule  of 
construction  would  not  require  us  to  hold  that 
section  899  of  the  original  Code  operated  to  re- 
peal section  50  of  the  Revised  Statutes,  for 
certainly  section  899  prohibited  all  interested 
persons  from  testifying  to  personal  communi- 
cations and  transactions  with  a  deceased  i)er- 
son,  and  the  general  language  of  that  section 
would  apply  as  well  to  subscribing  witnesses 
as  to  persons  not  in  that  situation.  Yet  it  was 
never,  we  think,  supposed  to  have  that  effect; 


and  section  60  still  remains  as  an  existing  pro- 
vision of  law  prescribing  the  conditions  opon 
which  legatees  and  others  who  are  atteaUng^ 
witnesses  shall  testify  in  respect  to  the  execu- 
tion of  wills. 

It  seems  to  us  it  could  not  have  been  intended 
that  these  legatees  should  be  compelled  to  for- 
feit their  legacies  to  render  them  competent  to 
testify  to  the  execution  of  a  will,  whiie  otben 
who  were  equally  interested  could  testify  to  it 
without  losing  their  interest  thereunder. 

We  are,  for  the  reasons  stated,  of  the  opinion 
that  the  judgment  of  ihe  General  Term  and  deem 
of  the  surrogate  should  be  reversed,  and  the  pro- 
ceedings remo/nded  for  the  further  action  of  tlie 
surrogate  therein,  with  the  question  of  costs 
reserved  for  the  determination  of  the  court  be- 
low upon  the  final  disposition  of  the  case. 

All  concur,  except  Earl,  /.,  who  takes  no 
part 
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B.  W.   GRANT,  Plff.  in  Err,, 

V. 

L.   A.   KUGLAR. 
(....Ga.....) 

*Where  a  stream  flows  through  two  ad- 
loinlng  traets  of  land,  the  property  of  dif- 
ferent owners,  and  In  the  bed  of  the  stream  on  the 
upper  tract  there  was  a  natural  ledge  of  rook 
which  retarded  the  flow  of  the  water  so  as  to  pro- 
tect the  lower  tract  from  overflow,  the  proprie- 
tor of  the  upper  tract  had  no  lierht  to  remove 
such  ledge  of  rock, 'and  thereby  so  vary  the  nat- 
ural flow  of  the  stream  as  to  occasion  damage  to 
the  lower  tract  by  causing  water  and  sand  to 
overspread  portions  of  the  same,  which,  but  for 
the  alteration,  would  not  be  so  affected.  And 
this  is  true,  although  there  be  no  damage  at  the 

r  point  where  the  stream  enters  the  lower  tract, 
but  only  further  down. 

(January  tf,  1880.) 

ERROR  to  the  Superior  Court  of  Henry 
County  to  review  a  judgment  in  favor  of 
defendant  in  an  action  to  recover  damages  for 
injuries  resulting  to  plaintiffs  land  from  its  be- 
ing overflowed  by  water.    Beversed. 

I^laintilf  and  aefendant  were  owners  of  ad- 
joining tracts  of  land  through  which  a  stream 
of  water  flowed.  Defendant  owner  of  the  up- 
per tract  removed  a  ledge  of  rock  which  oper- 
ated as  a  natural  dam  to  keep  back  the  water 
in  the  stream.  By  reason  of  such  removal  the 
volume  of  water  was  so  increased  in  the  stream 
«Head  note  by  BuaoKiiST,  Ch.  J, 


that  it  overflowed  its  banks  at  points  bdow 
where  the  ledge  was  removed  and  caused  tlie 
damase  complained  of.  The  court  below  dlB- 
missed  the  decUration  and  plaintiif  took  this 
writ. 

Messrs.  W.  A.  Brown  and  E.  4.  Re»- 
fl^an,  for  plaintiff  in  error: 

The  plea  of  damnum  absque  iftfuria  does  not 
apply  when  the  right  of  a  party  has  been  m- 
vaded. 

71  Ga.  726. 

As  to  right  of  proprietors  to  have  stream 
unchanged  by  upper  owners,  see— 

Angell,  Watercourses,  §§  95  a,  96, 108  <.  k, 
166  r;  4  Ga.  241;  Cooley,  Torts,  569. 

Messrs.  Biethy  A  Dorsey  and  J.  T. 
Spenee  for  defendant  in  error. 

Bleekley*  Oh,  J.,  delivered  the  opinion  of 
the  court: 

The  principle  upon  which  we  rule  this  case 
is  that,  water  having  a  time  relation  as  well  as 
a  space  relation,  both  of  them  being  fixed  by 
nature,  there  is  no  more  right  in  an  adjacent 
proprietor  to  alter  the  one  than  the  other.  If 
the  time  relation  of  the  stream  is  so  altered 
that  the  effect  of  the  water  upon  the  k>wer  tnct 
is  in juriouslv  different  from  what  it  was  by 
the  natural  now  of  the  stream,  then  a  wrong  bsa 
heen  done  to  the  proprietor  of  the  lower  trKL 

We  think  that  the  owner  of  water  has  no 
more  right  artificially  to  project  it  forward  on 
another  man's  land  than  he  has  to  push  it 
back  upon  land  in  his  rear;  and  if  by  so  do- 
ing he  causes  damage  he  ought  to  answer  for 


IfQTE,— Damage  caused  by  projecUng  water  on  land 
further  dovm  etream. 

An  owner  of  land  has  no  rlerht  to  rid  his  land  of 
surfaoe  water  or  superfloially  percolatinff  water  by 
ooUectlnfr  It  in  artiflclal  channels  and  dischargrhiff 
It  through  or  upon  the  land  of  an  adjoining  pro- 
prietor. White  V.  Chaptn,  12  Allen,  616;  Foot  v. 
Bronson,  4  Lans.  47;  Hicks  v.  Silllman,  98  III.  856; 
Kauffman  v.  Griesemer,  86  Pa.  415:  Martin  v.  Riddle, 
86  Fa.  415  note;  MiUer  v.  Laubooh,  47  Fa.  164;  But- 
ler  V.  Feok,  16  Ohio  St.  884;  IdvlngBton  v.  McDonald, 
81  Iowa,  160;  Davis  v.  Londgreen,  8  Neb.  48;  Forter 
R.  A. 


V.  Durham,  74  N.  C.  787.  See  OoldBmltfa  v.  Bbs* 
68  Ga.  186;  Gillls  v.  Nelson,  16  La.  Ann.  875:  Sowtn 
v.Shiff,15La.Ann.80O. 

This  is  alike  the  rule  of  the  oommon  and  chO 
law.  Barkley  v.  Wilcox,  86  N.  Y.  14B;  GouidL 
Waters,  p.  471. 

If  the  owner  of  the  dominant  estate  draiiw  Ua 
land  in  such  a  manner  as  to  injure  the  owner  of  tb» 
servient  estate,  and  his  act  is  not  in  the  interest  of 
good  husbandly,  itCis  an  injury  for  which  thetatter 
has  a  remedy  by  action  or  by  the  preveotlTe  i«0- 
edy  of  injunction.  Harrington  v.  Feck.  II  finitv- 
68;  Xivtngston  v.lMoDonald,  81  Iowa,  160L 
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it.  There  may  be  difficulty  in  ascertaining 
from  the  declaration  in  this  case  how  the  al- 
leged inpiiy  could  occur  consistently  with 
physical  laws;  but,  if  it  be  true,  as  averred, 
that  a  causal  connectiou  exists  between  the  re- 
moval of  the  ledge  of  rock  and  the  damage  to 
the  lower  tract,  we  can  see  no  legal  obstacle 
to  a  recovery;  and  we  think  the  court  erred  in 
dismissing  the  declaration  upon  demurrer. 

It  is  not  easy  to  find  any  instance  in  point, 
but  we  think  tbe  principle  is  recognized  in  cer- 
tain authorities  we  have  examined,  most  of 


them  cited  in  Angell  on  Watercourses,  §g  95a, 
96,  1080, 108A;,  335. 

Nothing  in  our  Code  militates  against  the 
view  we  have  presented.  We  think  the  Code, 
(^§  2227,  2281,  2282,  3018,  makes  no  substan- 
tial change  in  the  common-law  rights  of  land 
owners,  with  respect  to  ditching  out  and 
protecting  their  property ;  and  such,  in  ef- 
fect, was  the  view  oi  the  Act  of  1856  taken 
by  this  court  in  P8r$on8  v.  HiU,  88  Ga.  Supp. 
141. 

Jttdffment  ret)er$ed. 


MAINE  SUPREME  JUDICIAL  COURT. 


L.  E.  JUDKINS 

Samuel  WOODMAN. 

(....Maine....) 

1.  A  mortffagpor  of  a  farm  who,  while  remaining 
In  poaBesnon*  outs  a  reasonable  quantity  of  wood 
for  his  own  use  as  fuel,  can,  on  leaving  the  farm, 
remove  the  wood  for  use  elsewhere. 

S.  A  flchednle  of  articles  claimed  by  a  mort- 
gagee is  admissible  in  evldenoe  against  him  in  an 
action  to  recover  from  him  wood  claimed  by  the 
mortgagor. 


0 


(February  2S,  1889.) 

N  defendant's  exceptions  to  the  Supreme 
Judicial  Court,  Somerset  County,     (her- 

This  vras  an  action  of  trover  by  a  mortgagor 
to  recover  wood  cut  by  him  on  the  mortgaged 
premises  for  his  own  use,  and  retained  by  the 
mortgagee  upon  the  mortgagor's  removal  from 
the  premises. 

JfeMTV.  Herrill  ft  Coflln  for  defendant. 

Meun,  Walton  ft  Walton  for  pUdntiff . 

Walton*  /.,  delivered  the  opinion  of  the 
court: 

The  (question  is  whether,  if  the  mortgagor  of 
a  farm,  while  remaining  in  possession,  cuts  a 


reasonable  quantity  of  wood  for  his  own  use 
as  fuel,  he  can,  on  leaving  the  farm,  remove 
the  wood  for  use  elsewhere.  His  right  to  cut 
the  wood  is  not  denied.  His  right  to  remove 
it  for  use  elsewhere  is  denied. 

Assuming  that  the  wckhI  was  lawfully  cut, 
being  reasonable  in  amount,  and  that  in  cutting 
it  no  rule  of  good  husbandry  was  violated, 
we  think  that  upon  leaving  the  farm  the  mort- 
gagor would  have  a  right  to  take  the  wood  with 
him.  When  severed  from  the  soil,  if  right- 
fully and  lawfully  severed,  the  wood  would 
become  a  mere  chattel,  and  would  no  more  be- 
long to  the  mortgagee  than  hay  or  grain  or 
fruit  harvested  from  the  farm. 

This  rule  does  not  apply  to  wood  or  timber 
unlawfully  cut.  It  applies  only  to  wood  law- 
fully cut  for  fuel  for  family  use.  Such,  in 
effect,  wss  the  ruling  of  the  Judge  who  tried  the 
case;  and  we  think  the  ruling  was  correct. 

Objection  was  made  to  the  admission  in  evi- 
dence of  a  paper  said  to  be  a  schedule  of  arti- 
cles claimea  by  the  mortgagee,  and  on  which 
the  wood  in  question  does  not  appear.  It  was 
objected  to  on  the  ground  of  Irrelevancy.  We 
think  it  was  admissible.  It  was  prepared  by 
the  defendant,  and  was  admissible  upon  the 
same  ground  that  any  declaration  of  a  pasty, 
written  or  oral,  is  aamissible.  Its  probative 
force,  if  any,  was  for  the  Jury. 

Exeeptiom  overruled. 

Peters,  Oh,  </.,  and  Danforth,  Vlrg^ln* 
lilbbey  and  Foster*  JJ.,  concurred. 


Kora.— Bf0ht  of  mortoaoorto  cut  timber  from  the 
mortoagedland. 

The  mortgagor  has  the  unquestionable  right  to 
out  timber  from  the  mortgaged  premises,  even 
for  milUng  purposes,  provided  he  makes  payment 
in  proportion  beyond  the  annual  pairments  speci- 
fied in  the  mortgage;  and  the  mortgagee  has  no 
Men  on  the  timber  when  cut,  if  cut  in  good  faith  by 
the  mortgagor  or  his  grantees.  Bnsign  v.  Ciolbum, 
llP(aige,60B. 

Although  a  mortgagor  may  cut  timber  upon  the 
mortgaged  premises  when  he  can  do  so  without 
oommitting  waste,  and  may  appropriate  the  timber 
cut  to  his  own  use,  yet  where  it  is  done  with  a  fraud- 
ulent Intent  to  diminish  tbe  value  of  the  secu- 
rity, equity  will  restrain  his  unconscientious  act. 
Idem. 

Courts  restram  mortgagors  in  proper  cases,  even 
without  covenants,  from  diminishing  the  security 
to  tbe  injury  of  mortgagees.  Miles  v.  FraUch,  11 
SL.R.A. 


Hun,  668 :  Brady  v.  Waldron,  8  Johns.  Ch.  148;  Rob- 
inson V.  Preswiok,  8Edw.  Ch.  246 ;  Phosnlz  v.  Clark, 
6  N.  J.  Bq.  447;  Nelson  v.  Pinegar,  80  DL  478;  Bun- 
ker  V.  Locke,  15  Wis.  685;  Robinson  v.  Russell,  U 
CbL  467;  Cooper  v.  Davis,  15  Conn.  666;  State  v. 
Northern  C.  K.  Co.  18  Md.  196;  Parsons  v.  Hughes, 
12  Md.  1 ;  Litka  v.  Wilcox,  88  Mich.  94 ;  Emmons  v. 
Hinderer,  24  N.  J.  Eq.  88 ;  Patton  v.  Moore,  16  W. 
Va.  428;  Frank  v.  Brunnemann,  8  W.  Ya.  462;  8 
Pom.  Eq.  Jur.  880. 

The  mortgagee  has  no  lien  upon  timber  cut  upon 
the  premises  in  good  faith,  though  the  latter  was 
at  the  time  insolvent,  and  the  premises  were  an  to- 
sufficient  security  for  the  mortgage  debt.  Syra- 
cuse City  Bank  v.  Tallman,  81  Barb.  206. 

But  an  injunction  may  be  granted  under  special 
circumstances  at  the  suit  of  a  mortgagee  to  prevent 
the  removal  from  the  mortgaged  premises  of  tim- 
ber trees  cut  down  in  waste  of  the  security.  Che- 
nango Bank  v.  Cox,  26  N.  J.  Bq.  462;  Winship  y. 
Pitte,3Paige,260. 
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contract  with 
minor  son  may 
from  the  other^s 
sorvices  already 
in  requiring  the 
violation  of  law, 
perform  the  llle- 


0 


C... Maine....) 

A  parent  who  has  made  a 

another  for  the  servioeB  of  his 
oancel  the  contract,  take  his  son 
custody,  and  recover  for  the 
rendered,  if  the  latter  persists 
son  to  work  on  the  Sabbath  in 
although  the  son  was  willing  to 
gal  labor. 

(March  6, 1889.) 

N  defendant's  exceptions  to  the  Superior 
Court  of  Cumberland  County.     Overruled, 

The  facts  sufflclentlv  appear  in  the  opinion. 

Me%tT%,  Frank  A;  liarrabee*  for  defend- 
ant: 

When  one  contracts  to  labor  in  the  service 
of  another  during  a  given  time  at  a  specified 
rate  of  wages,  if  he  voluntarily  quits  the  service 
before  the  expiration  of  the  time,  without  jus- 
tifiable cause,  he  can  recover  nothing  for  his 
previous  labor. 

Miller  V.  Qoddard,  34  Maine,  102. 

Plaintiff's  son  did  work  which  he  was  not 
required  to  do,  which  it  was  unlawful  for  him 
to  do,  which  defendant  did  not  require  or 
oblige  him  to  do,  which  he  could  not  have 
obliged  him  to  do  under  any  contract  if  he  had 
attempted;  did  it  without  protest  or  objection. 
His  own  violation  of  the  law  in  that  manner 
is  not  a  suficient  cause  for  his  breaking  a 
lawful  contract  which  he  made  with  defend- 
ant. 

MyerB  v.  Meinrath,  101  Mass.  866,  867;  Bob- 
e9on  V.  Freneh,12  Met.  24.  25;  Tawle  v.  Larra- 
bee,  26  Maine,  464,  469;  Plaisted  v.  Palmer,  63 
Maine,  576. 

No  person  is  compelled  to  do  an  illegal  act; 
and  that  the  work  to  be  done  was  unlawful, 


2  Parsons,   Cont.  note  on  p.  761;  Waits  y. 
Van  Neis,  1  Hill,  76;  amith  v.  mUsax,  19  Barb. 
581. 
8  L.  n.  A. 


Mr,  W.  H.  Vinton  for  plaintiff. 

Danfortht  J.,  delivered  the  opinioD  of  the 
court: 

This  18  an  action  to  recover  pay  for  the  serf- 
icea  of  the  plaintiflTs  minor  son.  The  de- 
fense is  a  breach  of  the  contract  in  leaving  the 
defendant  before  the  expiration  of  the  time 
agreed  upon. 

The  action  is  in  the  name  of  the  father,  and 
no  objection  is  made  on  that  ground  to  hs 
maintaining  it.  We  must  assume,  therefore, 
that  he  made  the  cbntract.  There  was,  asal 
leged,  a  breach  of  it;  and  the  excuse  gi?eois 
that  the  son  was  required  to  do  work  on  the 
Sabbath,  in  violation  of  law.  Was  this  snffi- 
dent  to  justify  the  breach? 

Had  the  contract  been  for  the  father's  own 
labor  the  argument  for  the  defendant  would 
have  been  entitled  to  much  consideratioD.  He 
could  act  for  himself,  and  either  have  suhmit- 
ted  to  the  wrong  or  have  refused  to  violate  the 
law,  and  wait  for  the  defendant  to  discharge 
him.  But  the  son  was  a  minor,  and  presomal 
by  the  law  to  be  lacking  in  the  discretioD  nec- 
essary to  govern  and  cotitrol  his  own  Gondnd. 
It  was  his  father*s  duty  to  look  after  his  wel- 
fare, and  especially  to  care  for  his  morals,  and 
to  see  that  he  was  not  only  not  compelled  to 
become  a  violator  of  the  law,  but  that  heahoold 
not  be  induct  willingly  to  do  so. 

We  are,  therefore,  led  to  the  conclosiQii  that 
after  the  defendant  had  once  committed  the 
wrong,  and,  notwithstanding  the  objectioD  of 
the  father,  made  known  to  him,  persisted  in 
that  wrong,  still  requiring  the  obligations  of  the 
law  and  the  sanctities  of  the  Sab£uh  to  be  dis- 
regarded, it  was  not  only  the  right,  but  the  doty 
of  the  father  to  cancel  his  contract,  and  tan 
his  son  from  such  influences  and  out  of  sach 
custody;  and  the  fact,  if  it  be  a  fact,  that  the 
son  was  willing  to  perform  the  illegal  labor, 
as  required,  made  this  duty  on  the  ^txi  of  Ae 
father  still  more  imperative. 

Exce^iona  ovemUed. 

Peters.  Ch,  J.,  and  WaUton,  Virfia. 
Emery*  and  Haekell*  JJ,,  concurred. 
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William  F.  HAINES,  Bespt., 
Thomas  HALL,  Appt. 
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.Oreg.. 
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^The  doctrine  that  a  stream  of  water 
Jfl  naTif^able  if  of  sufBdent  extent  and  capaci- 
ty to  float  logs  and  timber  from  the  mountainoua 
regions  to  market,  and  may  thereby  be  utilized 
for  the  benefit  and  advantage  of  the  community 
at  targe,  cannot  be  extended  so  as  to  Include 
small  streams  of  only  a  few  miles  in  length, 
although  they  rise  during  a  few  weeks  in  the  year 
sufficiently  high  to  be  used  to  a  limited  extent, 
by  the  application  of  artificial  means,  to  float  logs 
and  timber  a  short  distance. 

tB.  Eqailgr  will  not  take  cogalMBnee  of  an 
ordinary  matter  of  trespaee,  or  of  the 
violation  of  any  legal  right,  unless  the  circum- 
stances are  of  such  a  character  as  to  bring  the 
case  under  some  reoogrnized  head  of  equity  juris- 
diction. Equity  will,  however,  afford  a  remedy 
in  such  cases  where  the  remedy  at  law  is  incom- 
plete and  inadequate  to  give  such  relief  as  the 
nature  of  the  case  demands. 

&  Where  a  small  stream  of  water*  only 
about  twenty  feet  in  width  where  confined  within 
its  banks,  and  about  thirty-five  in  other  places, 
ran  across  the  farm  of  W.  F.  H.  and  emptied  in- 
to another  stream  two  miles  below,  which, 
during  four  or  five  weeks  in  the  year,  increased 
in  volume,  by  the  melting  of  snows  in  its  vicinity, 
*Head  notes  by  the  ComtT. 


sufficientiy.  to  enable  T.  H.  to  float  logs  down 
it  by  stationing  a  lai'ge  number  of  men  along 
its  banks'^ to  break  jams,** by  arranging  logs 
along  the  stream  so  as  to  confine  the  water  in  a 
narrower  channel  at  points  where  the  banks 
were  not  suflioient  to  prevent  its  spreading  out, 
and  by  constructing  reservoirs  above,  and  open- 
ing them  so  as  to  make  a  greater  flow  in  a  given 
length  of  time— held,  that  the  stream  was  not  nav- 
igable in  the  sense  which  made  it  a  public  ease- 
ment. 

4.  And  where  it  appeared  that  the  at- 
tempted nse  hy  T.  H.  of  the  stream  as 
mentioned  resulted  in  destrojrin^  its 
banks*  extending  it  m  width,  in  diverting  its 
waters  from  the  channel,  and  causing  them  to 
overflow  the  land  of  W,  F.  H.,  which  was  in  culti- 
vation, and  wash  off  the  soil  of  a  material  part  of 
his  lands,  and  that  T.  H.  claimed  the  right,  and 
threatened  to  continue  such  practice;  and  it 
further  appearing  that  W.  F.  H.  had  already  sued 
a  former  party  in  an  action  at  law  for  attempt- 
ing to  exercise  a  similar  right,  and  had  recovered 
the  sum  of  $50  as  damages  on  account  thereof— 
held,  that  equity  should  interfere  and  prevent  T. 
H.  from  carrying  his  threats  into  execution. 

(Strahan,  J.,  dissents.) 
On  petition  for  rehearing. 

5.  A  stream  which  has  floatable  capacilgr 
at  certain  periods*  recurring  with  reg- 
ularity, and  continuing  a  sufficient  length  of 
time  to  make  it  useful  as  a  highway  for  floating 
logs,  is  navigable;  but  to  be  navigable  in  this 
sense  it  must  be  capable  of  such  floatage  as  is  of 


Norm.— Navigable  tooters. 

Tidal  waters,  and  rivers  above  tidewaters,  which 
are  in  fact  navigable  the  entire  year,  without 
reference  to  the  manner  or  degree  in  which  they 
are  affected  by  the  seasons,  are  presumptively  pub- 
lic and  navigable.  Sullivan  v.  Spotswood,  88  Ala. 
163. 

The  capability  of  use  by  the  public  for  purposes 
of  transportation  and  commerce  affords  the  true 
criterion  of  the  navigability  of  a  nver,  rather  than 
the  extent  and  manner  of  that  use.  U.S.  v.  The  Mon- 
tello,87tr.8.a0WalL4a0(22L.  ed.  891). 

To  make  a  stream  navigable,  there  must  be  some 
commerce  and  navigation  upon  it  which  is  essen- 
tially valuable.  Woodman  v.  Pitman,  4  New  Eng. 
Bep.  708;  79  Maine,  456. 

That  a  river  is  sometimes  unnavigable  cannot 
affect  its  navigability  at  other  times.  Nelson  v. 
lieland,  83  U.  S.  22  How.  48  Qd  L.  ed.  269). 

To  constitute  a  navigable  water,  it  is  immaterial 
whether  a  current  flows  through  it  or  not.  Water 
may  be  navigable  without  a  current,  and  it  may 
not  be,  although  it  has  a  current;  nor  is  a  current 
essential  to  the  existence  of  riparian  rights.  Tur- 
ner r.  Holland  (Mich.)  8  West.  Kep.  796. 

If  a  stream  Is,  for  a  considerable  period  of  the 
year,  a  safe  and  convenient  means  of  transporting 
over  it  logs  cut  from  the  forest  on  its  banks,  this 
<»ndition  recurring  with  the  season  of  usual  rains 
and  continuing  through  it,  even  though  occasion- 
ally interrupted  by  a  decline  of  its  waters,  it  is  a 
navigable  stream;  but  it  is  not  navigable  if  this 
condition  occurs  only  temporarily,  at  irregular  and 
uncertain  intervals,  regardless  of  seasons.  Smith 
T.  Ponda,**  Miss.  651. 

In  Maine  a  stream  which  is  only  capable  of  float- 
ing rafts  or  logs,  is  not  navigable  within  the  mean- 
ing of  the  Mill  Act  of  1841,  which  authorizes  the 
erection  and  maintenance  of  water  mills  and  dams 
upon  and  across  any  unnavigable  stream.  Stetson 
-3L.R.A.  i 


V.  Bangor,  60  Maine,  818.  See  also  State  v.  Cullum, 
2  Speers  L.  (S.  C.)  581 ;  State  v.  Hickson,  6  Rich.  L. 
447;  Witt  v.  Jefcoat,  10  ^Rich.  L.  389;  Wood  v. 
Hustis,  17  Wis.  416;  Waller  v.  3|cConnell,  19  Wis. 
417 ;  Crosby  v.  Smith,  19  Wis.  m^  Cobb  v.  Smitii,  16 
Wis.  661 ;  Gould,  Waters,  Vjm 

When  a  river  is  capable  ||^^^liira^on  indifferent 
parts  of  its  course,  but  bnKson  of  rocks,  sand- 
bars and  other  obstruction^o^topot  admit  pf  con- 
tinuous navigation,  the  public  may  pass  and  repass 
in  those  parts  of  the  river  which  are  navigable. 
The  Daniel  BaU,  77  U.  8. 10  WalL  657  a9  L.  ed.  999); 
Spooner  v.  McConnell,  1  McLean,  887,  350;  Jolly  v. 
Terre  Hauto  Draw-Bridge  Co.  6  McLean,  287 ;  Peo- 
ple V.  Canal  Appraisers,  83  N.  Y.  461;  Morgan  v. 
King,  86  N.  Y.  450 :  Flanagan  v.  Phila.  42  Pa.  219; 
Monongahela  Bridge  Co.  v.  Kirk,  46  Pa.  112:  Cox  v. 
State,  3  Blaokf.  198;  Hogg  v.  Zanosville  Canal  ft 
Mfg.  Co.  5  Ohio,  410;  tU.  River  Packet  Co.  v. 
Peoria  Bridge  Asso.  88  111.  467;  Harrington  v. 
Edwards,  17  Wis.  586;  Brown  v.  Chadboume,  31 
Maine,  9, 28,  25 ;  Gould,  Waters,  199.  See  The  aty 
of  Salem,  2  L.  R.  A.  880. 

Watercourse  defined. 

A  watercourse  is  a  stream  of  water  ordinarily 
flowing  in  a  certain  direction,  through  a  defined 
channel  with  bed  and  banks.  Its  flow  need  not  be 
continuous,  and  its  channel  may  sometimes  be  dry, 
but  there  must  always  be  substantial  Indications  of 
a  stream  which  is  ordinarily  and  most  frequentiy 
a  moving  body  of  water.  Hill  v.  Cincinnati,  W.  ft 
M.  B.  Co.  8  West.  Rep.  47. 109  Ind.  511. 

To  constitute  a  natural  watercourse,  there  must 
be  a  bed,  banks  and  evidences  of  a  permanent 
stream  of  running  water.  Ravines  through  which 
surface  water  occasionally  flows  are  not  natural 
watercourses,  within  the  meaning  of  the  law.  Rice 
V.  Evansville,  6  West.  Rep.  244,  708  Ind.  7. 

To  constitute  a  watercourse  in   law,  it  is  not 
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Oregon  Suprbma  Court. 


Dk., 


praotioal  utility  and  benefit  to  the  public  as  a 
hisrhway  for  trade  and  oommeroe. 
6.  Where  the  Ai^ets  show  that  a  stream  is 
not  navig^able  for  floating  logs  without  doing 
irreparable  injury  to  the  estate  through  which 
it  flows,  and  the  defendant  claims  a  right  to  use 
such  stream  for  that  purpose,  not  only  for  him- 
self, but  for  the  public,  and  threatens  to  commit 
and  claims  the  right  to  repeat  the  numerous 
trespasses  which  the  exercise  of  such  right  neces- 
sarily involves— held,  that  the  plaintiff  was  en- 
titled to  an  injunction  to  prevent  irreparable 
injury,  and  to  avoid  a  multiplicity  of  suits. 

(December  19, 1888.) 

APPEAL  by  defendant,  from  a  judgmeDt  of 
the  Circuit  Court  of  Union  County  in  favor 
of  plaintiff  in  an  action  to  restrain  defendant 
from  attempting  to  float  logs  in  a  certain 
stream  across  plaintiff's  land,  and  to  recover 
damages    for    trespasses    upon    such    land. 

The  facts  are  fully  stated  in  the  opinions. 

Messrs,  Baker,  Shelton  ft  Baker  and 
6*  6.  Bing^haiHt  for  appellant : 

This  suit  was  brought  principally  to  estab- 
lish the  non-navigabihty  of  Anthony  Creek 
for  the  floating  of  logs.  A  stream  of  sufficient 
capacity  to  float  logs  successfully  is  a  public 
hiefaway  for  that  purpose. 

Weise  v.  Smith,  8  Oreg.  446;  Fdger  v.  Bob- 
inson,  8  Oreg.  458;  Bhaw  v.  Osicego  Iron  Co. 
10  Oreg.  871-882;  Haines  v.  Welch,  14  Oreg. 
819. 


When  the  manifest  object  of  a  soit  is  tod^ 
termine  whether  a  highway  exists  acrosB  the 
lands  of  the  plaintiff  or  not,  equity  will  not 
take  jurisdiction  excepting  upon  a  state  of 
facts  showing  that  the  injury  complained  c^ 
would  be  irreparable  and  the  rem^y  at  law 
inadequate  to  redress  the  wrong  or  injoij 
complained  of. 

Smiai  V.  Gardner,  12  Oreg.  221-228;  Foto 
V.  Foster,  12  Oreg.  247,  248 ;  Luhrs  ▼.  StarU- 
vant,  10  Orec.  170. 

Equity  will  not  settle  disputed  questioos  of 
title  in  cases  of  trespass,  no  irreparable  mis* 
chief  being  shown.  The  complainant  muA 
first  have  a  title  to  the  right  he  claims  beyond 
dispute. 

Ooe  V.  Winnipiseogee  Lake  C  d:  W.  Itfg.  C$. 
87  N.  H.  264-262 ;  Bassett  v.  SaXi^ry  Mfg. 
Co.  47  N.  H.  426-487;  Dana  v.  VaUntitif,  5 
Met.  8 ;  ttwr  V.  Dotiglass,  20  W.  Va.  175-178: 
Sehoonoter  v.  Bright,  24  W.  Va.  698-701; 
Biffbee  y.  Camden  db  A.  B.  Transp.  Co,  »N. 
J.  Eq.  485 ;  Storm  v.  Mann,  4  Johns.  Ch.  t\  \ 
Boulo  y.  iT.  O.  Jf.  dt  T.  B.  Go.  55  Ala.  480; 
High.  Ini.  §  698. 

in  order  to  warrant  the  interference  of 
equity  on  the  grounds  of  preventing  a  multi- 
plicity of  suits,  different  persons  must  be  as- 
serting the  same  right. 

Batcher  v.  Hampton,  7  On.  49,  60:  Jerme 
V.  Boss,  7  Johns.  Ch.  885 ;  BoebHng  v.  Brd 
Nat.  Bank,  80  Fed.  Rep.  744;  High,  In  j.  §  TOO. 

Courts  of  equity  will  not  grant  an  injaoc- 
tion  to  restrain  a  mere  trespass. 


^ 


necessary  that  it  should  at  all  seasons  of  the  year 
contain  water;  but  if  it  has  a  reerular  channel  and 
well  defined  hanks,  discharging  itself  into  some 
other  stream  or  body  of  water,  it  is  sufficient  in 
law  to  constitutt  a  watercourse,  although  the 
quantity  be  very  tmall  and  the  flow  not  constant. 


Stanchfleld  v. 
.  110. 
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hii^ways. 

It  is  not  every  sflBl  creek  in  which  a  fishing  skiff 
or  gunning  canoe  can  be  made  to  float  at  high 
tide  which  is  deemed  subject  to  public  use ;  but  in 
order  to  have  a  public  character,  it  must  be  navi- 
gable for  some  purpose  useful  to  business  or  pleas- 
ure. Com.  V.  Breed,  4  Pick.  460;  Murdock  v. 
Stickney,  8  Cush.  113,  115;  West  Roxbury  v.  Stod- 
dard, 7  AUen,  158, 171;  U.  8.  v.  The  MonteUo,  87  U.  8. 
20  Wall.  448,  448  (20  L.  ed.  804);  Getty  v.  Hudson 
Biver  R.  Ck>.  21  Barb.  617;  Gould,  Waters,  199. 

It  was  held  that  a  private  unnavigable  brook 
which  flows  into  a  public  navigable  river,  and  is 
floatable  in  times  of  high  water,  becomes  a  public 
thoroughfare  by  being  publicly  used  without 
objection  for  twenty  years  as  an  inlet  for  rafts. 
Stump  V.  McNalry,  6  Humph.  868. 

The  only  decisions  tending  to  limit  the  above 
right  of  floatage  are  Hubbard  v.  Bell,  54  HI.  110; 
Thunder  Bay  Biver  Booming  Co.  v.  Speechly,  81 
Mich.  886,  848:  Am.  River  Water  Go.  v.  Amsden,  6 
GaL448. 

The  fact  that  the  banks  are  commonly  used  for 
the  purpose  of  towing  or  propelling  what  is  float- 
ing, is  evidence  merely  of  want  of  capacity  for 
'    public  use.    Gould,  Waters,  p.  195. 

The  question  whether  it  is  a  highway  is  held  to  be 

\  a  question  of  law  for  the  court,  after  the  facts  are 

\determhied  by  a  Jury.    EULa  v.  Carey,  80  Ala.  725; 

\Bhode8  V.  Otis,  88  Ala.  678 ;  Peters  v.  N.  O.  M.  &  C 

H.  Co.  66  Ala.  688;  State  v.  BeU,  5  Port.  (Ala.)  879; 

^?reat  v.  Lord,  42  Maine,  562 ;  Bryant  v.  GUdden,  86 

L.R.A 


Maine,  86.   See  Wis.  Riv.  Log  Driv.  Asso.  t.  On- 
stock  Lumber  Co.  1  L.  R.  A.  717. 

PrivaU  streams. 

Streams  whidh  are  not  floatable,  or  cannot  in  their 
natural  state  be  used  for  the  carriage  of  boats.  Eifli 
or  other  property,  are  absolutely  private.  BenyT. 
carle,  8  Maine,  269;  Spring  v.  Russell,  7  Maine,  20^ 
Wadsworth  v.  Smith,  11  Maine,  278;  Dwlnel  ▼.  Bu- 
nard,  28  Maine,  564;  Brown  v.  Chadboume,  81  Maiut, 
9;  Treat  v.  Lord,  42  Maine,  662;  Knox  v.  CSialoiier. 
42  Maine,  150:  Brown  v.  Black,  48  Maine,  44ai:  Dwind 
V.  Veazie,  44  Maine,  167;  Veazie  v.  DwineL  SO  UmUhb^ 
479;  Gerrish  v.  Brown,  61  Mahie,  256;  Davis  v.WiB»> 
low,  61  Maine,  264;  Lancey  v.  Clifford,  54  Maine.  Iff: 
Holden  v.  Robinson  Mfg.  Co.  66  Maine,  ZUk  Lswkr 
V.  Baring  Boom  Co.  56  Maine,  448;  Hooper  v.  Ho6> 
son,  57  Maine,  278;  Gould,  Waters,  p.  UNL 

If  the  stream  is  so  small  and  shallow  that  logsou- 
not  be  driven  in  it  without  traveling  upon  tke 
banks,  it  is  not  open  to  the  public  for  pssfe; 
Morrison  v.  Bucksport  Sc  Bangor  R.  Co.  67  Msine, 
868;  Olson  v.  Merrill, 42  Wis.  208;  Morgan  v.  K]iir.» 
N.  Y.  464, 18  Barb.  277,  80  Barb.  9;  Munsoo  v.  Hod- 
gerf ord,  6  Barb.  266;  Curtis  v.  Keesier,  14  BariL  01: 
Shaw  V.  Crawford,  10  Johns.  286;  Variok  v.  Smltii,! 
Paige,  547;  Browne  v.  Scofleld,  8  Barb.  289;  Fainer 
V.  Mulligan,  8  Gaines,  807:  Ex  parte  Jennings,  6  Gov. 
518:  Pierrepont  v.  Loveless,  72  N.  Y.  211, 216:  Staler 
V.  Fox,  5  Hun,  544;  Moore  v.  Sanbome,  2  Mioh.  Sli( 
Lorman  v.  Benson,  8  Mich.  18;  Ryan  t.  Brova,  18 
Mich.  196;  Mlddleton  v.  Flat  River  Booming  Oo.  ff 
Mich.  588;  Brig  City  of  Brie  v.  Omfleld,  27  Mich.  Ok 
Thunder  Bay  River  Booming  Co.  ▼.  Speedily,  ft 
Mich.  886,  846;  Atty-Gen.  v.  Bvart  Booming  0&  U 
Mich.  462;  Wood  v.  Rice,  24  Mioh.  428;  Scott  v.  WQI- 
8on,8N.H.821:  Barron  v.  Davis,  4  N.  H.  88B;  &iiii» 
V.  Gilmanton,  14  N.  H.  467,  479;  Thompson  v.  An- 
droscoggin River  Imp.  Co.  64  N.  H.  646, 58  N.  H.  Mk 
Carter  v.  Thurston,  58  N.  H.  104, 107;  WUslerT.WI- 
kinson,  22  Wis.  572;  Wis.  River  Imp.  Go.  t.  Litww  ' 


^\ 
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Smilh  V.  Gardner,  12  Oreg.  221 ;  Tigard  v. 
Mofitt,  18  Neb.  565 ;  Brown  v.  Metropolitan 
GadigM  Co,  88  How.  Pr.  188 ;  Wason  v.  San- 
hwn,  45  N.   BL  169. 

Any  stream  in  this  State  is  navigable,  on 
whose  waters  logs  or  timber  can  float  to  mar- 
ket, and  they  are  public  highways  for  that 
purpose;  and  it  is  not  necessary  that  they  be 
navigable  the  whole  year  for  that  purpose  to 
coDStitute  them  such.  If  at  high  water  they 
can  be  used  for  floating  lumber,  then  they  are 
navigable. 

Fdger  v.  Bobinson,  8  Oreg.  457,  458;  8?iaw 
V.  OSicego  Iron  Co.  lU  Oreg.  871 ;  Whisler  v. 
Wilkinson,  22  Wis.  572;  SeUers  y.  Union  Lum- 
bering  (Jo.  89  Wis.  525 ;  Olson  v.  MernU.iZ 
Wis.  208 ;  Cohn  v.  Watisau  Boom  Co.  47  Wis. 
824;  Thunder  Bap  Biver  Booming  Co.  v. 
SoeoifUy,  31  Mich.  836 ;  Treat  v.  Lard,  42 
Maine,  568 ;  Brovyn  y.  Chadboume,  81  Maine, 
»;  Little  Bock,  M.  B.  &  T.  B.  Co.  y.  Brooks, 
39  Ark.  408. 

Messrs.  R.  Eakin  ft  Bro.,  for  respondent: 

It  is  not  enough  to  constitute  a  stream  float- 
able that  it  may  be  able,  for  two  or  four  weeks 
in  a  year,  to  carry  logs  down  it  to  the  destruc- 
tion of  fences  and  bridges,  etc. 

Eubbard  y.  Bell,  54111.  110,  5  Am.  Reo.  98; 
Munson  y.  Hungerford,  6  Barb.  265;  Morgan 
V.  King,  85  N.  Y.  459;  CurtU  y.  Keeder,  14 
Barb.  m',BhodesY.  Otis,  88  Ala.  578;  Haines 
y.  Welch,  14  Oreg.  822;  Cooley,  Const.  Lim. 
689;  Am.  Biver  Water  Co.  v.  Amsden,  6  Cal. 
443. 


The  true  rule  is,  *'  that  the  public  have  a 
right  of  way,  etc.,  in  every  stream  which  is 
capable,  in  its  natural  state,  and  its  ordinary 
volume  of  water,  of  transporting,"  etc.  And 
it  is  not  necessary  that  the  stream  should  be 
capable  of  being  navigated  by  a  vessel  or  other 
guided  agency,  provided  it  can  ordinarily  be 
carried  safely  without  such  guidance. 

Morgan  v.  King,  85  N.  Y.  459;  Hubbard  v. 
Bell,  54  m.  110,  5  Am.  Hep.  98  and  note,  108, 
108,  107;  Little  Bock,  M.  B.  dk  T.  B.  Co.  v. 
Bro(^,  89  Ark.  403,  48  Am.  Rep.  277. 

A  stream,  to  be  navigable,  must  be  such 
that  the  floating  can  be  done  by  the  force  of 
the  water,  and  not  by  being  propelled  from 
the  bknks. 

Brown  v.  CTiadbourne,  81  Maine,  9,  50  Am. 
Dec.  642,  647;  T^eat  v.  Lard,  42  Maine,  552, 
66  Am.  Dec.  298;  Angel,  Watercourses,  §§  558 
a,  589. 

If  the  circumstances  of  this  floating  were  in 
wanton  or  reckless  disre^d  of  the  rights  of 
plaintiff,  then  we  are  entitled  to  punitive  dam- 
ages. 

Darsey  v.  Manlaee,  14  Cal.  558;  BusseU  y. 
Dennison,  45  Cal.  887. 

The  common-law  rule  of  punitive  damages 
is  intended  not  only  to  atone  to  plaintiff  for 
the  annoyance,  mental  worry,  and  the  indig- 
nity of  Ming  oppressed,  but  also  as  a  punish- 
ment to  the  wrong  doer  by  way  of  criminal 
punishment. 

Jon^s  V.  Steamship  Cartes,  17  Cal.  487. 

An  injunction  will  be  allowed  to  prevent  the 


30  Wis.81,tl6;  Sellers  v.  Union  Lumbering  Ck).  80 
Wis.  5S6;  Olson  v.  MerriU,  43  Wis.  203;  Barclay  R.  ft 
Ooal  Co.  V.  Ingham,  86  Pa.  194;  Hlokok  v.  Hlne,  28 
Ohio  St.  £28;  Weise  v.  Smith,  8  Oreg.  445;  Bulger  v. 
Bobinson,  8  Oreg.  456.  See  also  Ck>m.  v.  Chapin,  5 
Pick.  19e,  202;  Blood  v.  Nashua  ft  L.  R.  Corp.  2  Gray, 
187;  Bowe  v.  Granite  Bridge  Corp.  21  Plok.  844; 
Atl7-Gen.  v.  Woods,  106  Mass.  486;  Neaderhouser  v. 
State,  28  Ind.  257;  Bsson  v.  MoMaster,  1  Kerr  (N.  B.; 
501:  Rowe  v.  Titus,  1  Allen  (N.  B.)  888;  Boissonnault 
T.  OUva,  Stuart  (Low.  Can.)  564;  Hay  ward  v. 
Knapp,  28  Minn.  430;  Lamprey  v.  Nelson,  24  Minn. 
804;  Com.v.  Charlestown,  1  Pick.  180;  Com.  v.  Chapin, 
5  Pick.  190;  Knight  v.  WUder,  2  Cush.  199, 209;  Char- 
leBtown  V.  Middlesex  Co.  Comnu  8  Met  202;  Atty- 
Geo.  y.  Woods,  108  Mass.  486;  Gould,  Waters,  p.  195. 

Corporate  franchises  do  not  confer  riparian  rights 

The  taat  that  booming  companies  and  companies 
for  the  improvement  of  the  navigation  are  quasi 
public  corporations,  and  hold  their  franchises  for 
public  use  does  not  give  them  the  privileges  of  a 
riparian  owner  or  enable  them  by  legislative  au- 
thority to  devote  the  river  banks  to  the  purposes  of 
their  charter,without  compensation  to  the  riparian 
owners.  Attorney  General  v.  Chicago  ft  N.  Co.  85 
Wla.  42S;  Wis.  River  Imp.  Co.  v.  Manson,  48  Wis.  265; 
Delaplalne  v.  Chicago  ft  N.  B.  Co.  42  Wis.  214; 
Stevens  Point  Boom  Co.  v.  Beilly,  46  Wis.  287; 
Stevens  Point  Boom  Co.  v.  Rellly,  44  Wis.  295:  Den- 
nlBton  y.  Unknown  Owners,  29  Wis.  851;  Pound 
V.  Tarok,  96  U.  S.  469  (24  L.  ed.  525);  Grand  Rapids 
Booming  Co.  v.  Jarvis,  80  Mich.  806;  Lawler  v.  Bar- 
ing 'Boom  Co.  56  Maine,  448;  Perry  v.  Wilson,  7  Mass. 
886;  Ten  Eyck  v.  Delaware  ft  R.  Canal  Co.  18  N.  J. 
L.  200,  204;  Sinnickson  v.  Johnson,  2  Har.  (N. 
J.)  ISO,  162;  Brady  v.  State,  26  Md.  290;  Texas  ft  M. 
R.  Oanal  ft  Nav.  Co.v.  Galveston  Co.  Ct.  45  Tex.  274; 
Oarpenter  v.  State,  12  Ohio  St.  467;  Schoff  v.  Upper 
Conn.  Blver  ft  Lake  Imp.  Co.  57  N.  H.  110;  Cohn  v. 
Wausan  Boom  Co.  47  Wis.  814;  Reimold  v.  Moore,  2 
8  L.  R.  A. 


Brown  (Mich.)  15;  Hargrave^s  Law  Tracts,  79;  Bath 
River  Nav.  Co.  v.  Willis,  2  Eng.  R.  ft  C.  Oas.  7;  Clay 
V.  Pennoyer  Creek  Imp.  Co.  84  Mich.  204;  Hooker 
V.  New  Haven  ft  N.  Co.  15  Conn.  821;  Monongahela 
Nav.  Co.  V.  Coon,  6  Pa.  St.  379. 

Authority  to  maintain  side  booms  in  convenient 
places  in  a  river  does  not  warrant  an  entry  upon 
the  dose  of  another.  Peiry  v.  Wilson,  7  Mass.  806; 
Gould,  Waters,  p.  429. 

Ri^parian  riahts  and  liabiUties. 

In  Pennsylvania  and  Tennessee,  where  the  princi- 
pal fresh  water  rivers  are  held  to  be  public  property 
like  tide  waters,  fresh  streams  which  are  merely 
floatable  and  have  been  included  in  the  warrants 
and  surveys  of  the  land  office  as  part  of  the  public 
lands,  belong  to  the  riparian  owners  UBque  ad  ffhan 
aqucB^  subject  to  the  public  right  of  passage.  Coovert 
V.  O'Conner,  8  Watte,  477;  Barclay  R.  ft  Coal  Co.  v. 
Ingham,  86  Pa.  194;  Stuart  v.  Clark,  2  Swan,  9;  Sigler 
V.  State,  7  Baxt.  496;  Hodges  v.  Williams,  95  N.  C. 
881. 

The  riparian  owner  of  land  on  the  bank  of  an  un- 
navigable  stream  has  no  title  ad  fllvan  aqucs,  if  the 
State  has  granted  the  bed  of  a  stream  to  another. 
Hodges  V.  Williams,  95  N.  C.  881. 

A  riparian  proprietor  who,  by  means  of  a  dam, 
and  by  accumulating  his  own  logs  above  the  dam, 
intentionally  prevente  the  passage  of  another's  logs 
down  the  stream,  is  liable  in  damages  for  the  delay 
and  injury  so  caused.  The  person  thus  injured 
may  lawfully  boom  the  proprietor^  logs,  and  repair 
and  open  his  sluices,  and  he  may  recover,  with  his 
damages,  the  expenses  which  he  incurs  in  thus 
securing  a  passage.  Parks  v.  Morse,  52  Maine,  260; 
SewaU*8  Falls  Bridge  v.  Fisk,  28  N.  H.  171;  Outer  v. 
Berlin  Mills  Co.  56  N.  H.  52;  Brown  v.  Kentfleld,  60 
CaL  129;  Bnos  v.  Hamilton,  27  Wis.  266,24  Wis.  658. 

Bemedy  for  obstruction  to  stream. 
It  is  the  right  of  any  owner  of  land  fronting  on  a 


612 


Ob£oon  Supreme  Cotjkt. 


Dec.. 


destruction  of  the  substance  of  the  inheritance. 
Livingston  y.  Livingston,  6  Johns.  Ch.  499. 
See  Jerome  v.  Rosa,  7  Johns.  Ch.  882;  Hicks  y, 
Michael  15  Cal.  117;  Pom.  Eq.  Jur.  §  1867. 

Thayer*  Ch.  J.,  delivered  the  opinion  of  the 
court: 

This  appeal  is  from  a  decree  rendered  in  a 
suit  brought  by  the  respondent  against  the  ap- 
pellant to  enjoin  the  latter  from  floating  logs 
do^n  "What  is  known  as  "  Anthony  Creek," 
and  to  have  an  account  taken  of  damages  done 
to  respondent's  premises  in  consequence  of  the 
appellant  using,  and  attempting  to  use,  said 
creek  during  the  years  1886  and  1887. 

The  respondent  owns  two  forty-acre  subdi- 
visions of  land,  situated  partly  m  Union  and 
partly  in  Baker  counties,  upon  -which  he  has 
resided  for  some  time,  using  them  as  a  farm. 
The  creek  is  a  small  stream,  runnin^r  through 
the  land,  down  which  the  appellant  claims  and 
exercises  the  right  of  floating  sawlogs,  during 
its  highest  stages  of  water,  insisting  that  it  is  a 
navigable  stream. 

The  respondent  denies  its  being  navigable, 
and  alleges  that  the  apptellant  is  doing  irrepar- 
able injury  to  bis  land  in  attempting  to  use  it 
for  such  a  purpose.  He  also  alleges  that  the 
appellant  threatens  to  and  will,  unless  re- 
strained by  the  court,  continue  to  use  said 
stream,  and  tbat  he  has  already  suffered  dam- 
ages to  a  large  amount,  occasioned  by  the  acts 
of  the  appellant  in  that  particular. 

The  respondent  sought  by  his  suit  to  have 


decided  a  question  which  is  -more  within  the 
province  of  a  jury  to  determine  than  that  of  t 
court.  But  the  right  to  run  sawtogs  down  this 
Anthony  Creek  has  heretofore  caused  litiga- 
tion. 

The  case  of  Haines  v.  Welch,  14  Oreg.  919, 
arose  out  of  a  claim  to  damages  in  conseijoeDoe 
of  using  it  for  such  purpose,  and  the  cucom- 
stances  surrounding  it  are  of  a  character  that 
would  indicate  that  it  is  liable  to  be  a  aouice 
of  constant  contention. 

Besides,  the  circuit  court  seems  to  ba^ 
thorouj^hly  investifrated  the  affair,  and  given  it 
a  candid  and  judicious  consideration,  i  think, 
therefore,  it  will  be  better  for  all  parties  to  en- 
tertain jurisdiction  of  the  case,  and  make  a 
flnal  disposition  of  it. 

The  respondent  may  have  been  captions  va 
regard  to  the  use  of  the  stream  by  the  appel- 
lant, but  the  land  belonged  to  him,  creek  and 
all.  and  the  appellant  had  no  right  to  attempt 
to  run  his  lo^  down  the  creek  unless  its  capac- 
ity was  such  as  to  render  it  capable  of  serving 
an  important  public  use  as  a  channel  of  com- 
merce. 

The  case  is  not  one  of  casual  trespass,  bot  it 
is  one  where  a  right  is  claimed  which  it  is  ap- 
parent will  be  attempted  to  be  exercised  cod- 
tinuously;  and  if  the  creek,  as  a  matter  of  law 
applicable  to  the  facts  proved,  is  not  a  public 
easement,  the  appellant  should  desist  from  at- 
tempting to  run  his  logs  down  it,  and  the  le- 
spondent  have  the  right  to  enjoy  his  premises 
unmolested. 


flowing  stream  to  have  It  continue  to  flow  in  its 
natural  ohannel;  and  any  obstruction  placed  in 
such  a  stream,  which  so  diverte  it  as  to  cause  an 
injury  to  such  land,  is  an  injury  for  which  an  ac- 
tion wlU  lie,  even  if  the  person  placing  the  obstruc- 
tion should  have  used  great  care  and  have  been 
unable  to  foresee  the  conclusions.  Armendaiz  v. 
StiUman,  07  Tex.  458. 

A  well-deflned  watercourse  of  running  water, 
although  dry  at  certain  seasons,  is  within  the  doc- 
rine  against  obstructions.  Bchneltzius  v.  Bailey 
(N.  J.)  11  CJent  Rep.  737. 

A  riparian  proprietor  owning  to  the  center  of  a 
stream  is  entitled  to  the  aid  of  equity  to  prevent  a 
diversion  of  the  waters  from  their  natural  channel, 
and  this  notwithstanding  that  he  does  not  himself 
use  the  waterpower,  and  has  sustained  but  small 
pecuniary  damage.  Weiss  v.  Oregon  I.  &  S.  Co.  18 
Oreg.  496. 

He  is  entitled  to  an  injunction  without  first  estab- 
lishing his  right  at  law  by  recovering  a  Judgment  in 
damages.    Lux  v.  Haggin,  09  Cal.  2S6. 

In  an  action  to  restrain  the  diversion  of  water 
ftom  a  stream,  an  allegation  to  the  effect  that  the 
plaintiff  was  in  a  position  to  use  or  distribute  the 
water  was  unnecessary.  Moore  v.  Clear  Lake  Water 
Works,  68  CaL  148. 

Evidence  of  injuries,  caused  by  the  diverson,  to 
lands  of  the  plaintiff  not  bordering  on  the  stream, 
and  to  his  cattle  pastured  thereon,  is  inadmissible. 
Heinlen  v.  Fresno  Canal  &  T.  Co.  68  Cal.  86. 

Injunction  to  restrain  Trespass;  jurisdiction. 

The  practice  of  the  courts  of  equity  to  interfere 
in  cases  of  trespass  by  way  of  injunction,  is  one 
of  comparatively  recent  origin,  but  the  Jurisdic- 
tion is  now  fully  recognized  and  well  established 
by  cases  both  in  England  and  America.  McMillan 
V.  rerrell,  7  W.  Va.  280;  Smith  v.  PettinglU,  15  Vt. 
8S,  40  Am.  Dec  668.  See  Mitchell  v.  Dors,  6  Yes.  Jr. 
8  L.  R  A. 


147;  Hanson  v.  Gardiner,  7  Ves.  Jr.  306;  Thomis  t 
Oakley,  IB  Ves.  Jr.  184. 

Mere  trespasses  even  when  injurious  to  the  sub- 
ject matter  of  the  action  and  against  wliich  the  pos- 
sessor of  it  could  not  always  guard,  unless  produc- 
tive of  irreparable  injury  or  a  multiplicity  of  suits 
or  creathag  a  nuisance  were  formerly  not  subjecti 
of  an  injunction  order.  McGune  v.  Palmer,  5 
Robt.  808;  Mogg  v.  Mogg,  2  Dick.  670;  Norway  r. 
Bowe,  10  Ves.  Jr.  147;  Jerome  v.  Ross,  7  Johns.  Ol 
816;  Stevens  v.  Beekman,  1  Johns.  Ch.  818;  N.  T.  P. 
ft  D.  Co.  V.  Pitch,  1  Paige,  W. 

But  now  the  preventive  authority  of  the  court  is 
exercised  to  preserve  the  property  from  destruc- 
tion, pending  legal  proceedings  for  the  detennioa- 
tlon  of  the  title.  Erhardt  v.  Boaro,  113  U.  8.  S»  (» 
L.ed.lll7). 

When  courts  wiU  interfere. 

The  cases  in  which  this  court  has  interfered  to 
prevent  a  mere  trespass,  have  been  those  in  wfaicli 
the  complainant  had  been  in  the  previoos  undis- 
turbed enjoyment  of  the  property  under  claim  of 
right,  or  where  from  the  irresponsibility  of  the  de- 
fendant, or  otherwise,  the  complainant  could  not 
obtain  relief  at  law.  Lyon  v.  Hunt,  U  Ala.  SB6c 
Livingston  v.  Li ving8ton,6  Johns.Ch.  497;  Mitcbdl  t. 
Dors,  6  Ves.  Jr.  147;  Hanson  v.  Gardiner,  7  Ves.  10k 
Courthope  v.  Mapplesden,  10  Ves.  290;  Crockfotd  v. 
Alexander,  16  Ves.  Jr.  188;  Twort  v.  Twort,  16  Vea. 
Jr.  128;  Kinder  v.  Jones,  17  Ves.  Jr.  110;  Cowper  t. 
Baker,  17  Ves.  Jr.  128;  Grey  v.  Northumberland.  II 
Vea.  Jr.  281. 

Case  must  he  peculiar  to  justify  court  to  act. 

Injunction  to  restrain  trespass  will  be  granted 
only  in  a  peculiar  case  and  under  special  dtcun- 
stances.  Watson  v.  Hunter,  6  Johns.  Ch.  168,  and 
note. 

In  ordinary  trespasses,  or  where  the  courts  of 
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The  right  to  acquire  private  property  is  said 
hy  Blackstone  to  belon?  inherent ly  to  everyone, 
but  it  would  be  of  litUc  value  if  a  party  were 
not  aUowed  to  enjoy  it  free  from  disturbance. 

The  circuit  court,  in  its  findings,  found  as 
follows:  That  the  respondeat  was.  and  for  nine 

Cs  past  had  been,  the  owner  ih  fee  of  the 
;  that  it  was  inclosed  b^  a  fence,  had  a 
dwelling  hpuse  and  outbuildings  thereon,  was 
occupied  by  respondent  as  a  home,  and  had 
been  used  by  him  for  general  acricultural  pur- 
poses during  his  ownership;  and  that  it  was  of 
the  value  of  $1,800.  That  Anthony  Creek  en- 
tered said  land  at  or  near  the  northwest  comer, 
and  ran  in  a  southeasterly  course,  and  passed 
out  near  the  southeast  corner,  beinfi:  a  distance 
of  about  three  fourths  of  a  mile,  considering 
the  sinuosity  of  the  stream.  That  it  entered 
North  Powder  River  a  short  distance  below 
where  it  left  the  respondent's  land. 

That  the  creek  on  the  respondent's  land,  and 
for  a  mile  and  a  half  above  there,  is  a  small, 
shallow,  rapid,  crooked  stream,  with  a  gen- 
eral width  of  twenty  to  thirty-fl.ve  feet,  as  it 
apx)eared  in  1886,  having  banks  from  eighteen 
to  thirty -five  inches  high,  but  which  frequent- 
ly fell  awa^  on  one,  and  sometimes  on  both, 
sides,  leaving  nothing  but  a  gravel  bar  for 
many  feet,  with  little  or  no  bank  at  all. 

The  flow  of  water  in  the  creek  during  the 
previous  summer  and  fall  was  very  limited, 
not  exceeding  twenty  or  thirty  inches,  miners' 
measure,  but  usually  during  the  latter  part  of 
Kay  and  first  of  June,  the  melting  snows  in 


the  mountains  near  by  cause  the  water  to  in- 
crease until  the  banks,  in  narrow  places,  are 
nearly  full;  but  where  the  banks  are  broken 
awav  on  one  or  both  sides,  the  water,  unless 
condned  by  artificial  means,  spreads  out  until 
it  becomes  a  depth  of  not  more  than  sixteen  or 
eighteen  inches,  even  in  high  water.  The  an- 
nual rise  of  the  water  is  fairly  regular  in 
amount,  time  and  duration  of  occurrence. 

That  the  bamks  of  the  creek  on  the  respond- 
ent's land  are  composed  largelv  of  black  loam, 
which  washes  readily  when  disturbed  in  any 
manner.  That  the  width  of  the  stream  did  not 
incrotfise  materially  for  ten  years  prior  to  the 
spring  of  1885,  but  since  that  time  it  has  in- 
creased one  third.  That  in  the  spring  of  1886 
appellant.deposited  in  the  bed  of  the  creek,  at 
a  point  about  one  and  a  quarter  miles  above 
the  respondent's  land,  about  1,000,000  feet  of 
sawlogs,  and  attempted  to  float  them  to  a 
point  below  said  land.  That  eighteen  men 
were  engaged  for  twenty-five  days  in  gettine 
these  logs  to  float,  during  the  highest  water  ol 
the  season,  but  the  attempt  was  an  utter 
failure. 

Few,  if  any,  of  the  logs  passed  respondent's 
land  at  all,  the  drive  being  less  than  two  miles; 
and  that  there  was  no  evidence  showing  that 
tlie  flow  of  water  in  that  year  was  less  than 
usual.  That  no  attempt  was  ever  made  to 
float  logs  in  the  stream  prior  to  1888,  and  the 
attempts  made  in  1884  and  1885  were  slight 
and  unsuccessful. 

That  in  the  spring  of  1887  the  appellant  de- 


law  can  afford  oomplete  eattofaotioa,  courte  of 
equity  will  refuse  to  interfere  except  under  very 
peculiar  drcumstauoes.  Bracken  v.  Preston,  1  Pin- 
ney,  584,  44  Am.  Dec.  420.  See  Stevens  v.  Beekman, 
1  Johns.  Ch.  810;  LiviDirstoa  v.  Livingston,  6  Johns. 
Ch.  487,  and  cases  cited  in  notes. 

There  must  be  something  particular  in  the  case, 
so  as  to  bring  the  injury  under  the  head  of  quieting 
the  posseasion,  or  to  make  out  a  case  of  irreparable 
mischief,  or  where  the  value  of  the  inheritance  is 
put  In  Jeopardy.  Lyon  v.  Hunt,  11  Ala.  295:  Troy  & 
&  R.  R.  Co.  V.  Boston,  H.  T.  &  W.  R.  Co.  86  N.  Y. 
US;  Akrill  v.  Selden,  1  Barb.  816;  Hart  v.  Albany,  8 
Paige,  214;  N.  Y.  L.  Jh&,  Co.  v.  Supervisors  of  N.  Y. 
4  Duer,  198;  Pumpelly  v.  Owego,  46  How.  Pr.  230; 
Hey  wood  v.  Buffalo,  14  N.  Y.684:  Albany  N.  R.  B. 
Oo.  V.  Brownell,  24  N.  Y.  848;  Harrington  v.  St.  Paul 
&^oux  C.  R.  R.  Co.  17  Minn.  287. 

*  In  ccues  of  iirreparcible  injury. 

mie  Jurisdiction  of  a  court  of  equity  to  interfere 
by  injunction  to  quiet  the  title  and  prevent  an  In- 
jury for  which  no  adequate  remedy  exists  at  law 
has  been  frequently  exercised  and  approved  by  the 
courta.  Mulry  v.  Norton,  1  Cent.  Rep.  758, 100  N.  Y. 
430,  58  Am.  Rep.  215.  See  Livingston  v.  Livingston, 
6  Johns.  Ch.  407;  Watson  v.  Sutherland,  72  U.  S.  5 
WalL  74  08  L.  ed.  680);  Livingston  v.  Livingston,  6 
Johns.  Ch.  407;  Lacustrine  Fertilizer  Co.  v.  Lake 
Guano  Fertilizer  Co.  82  N.  Y.  476. 

Where  there  is  a  prospect  of  Irreparable  injury 
by  what  is  apparently  a  nuisance  a  temporary  or 
preliminary  injunction  may  at  once  issue.  Irwin 
V.  IMzion,  fiO  U.  S.  0  How.  20  08  L.  ed.  84). 

Right  must  be  establiBhed, 

*  Party  applying  must  have  vested  right,  legal  or 
equitable.  N.  Y.  v.  Mapes,  6  Johns.  Ch.  46,  and  note: 
K.  T.  Printing  &  Dyehig  BstabUshment  v.  Fitch,  1 
Pai«e,  07. 

8L.R.A. 


No  preliminary  Injunction  will  be  granted  while 
the  plaintiff*s  legal  right  is  really  doubtful  and  un- 
settled. Nat.  Docks  R.  Co.  v.  Cent  R.  R.  Co.  82  N. 
J.  £q.  755.  overruling  Cent  R.  R.  Co.  v.  Pa.  R.  R. 
Co.  81 N.  J.  Eq.  475;  8  Pom.  Bq.  Jur.  878. 

Courts  of  equity  have  gradually  enlarged  their 
Jurisdiction  in  such  oases,  and  now  they  inter- 
fere to  prevent  injury  to  land,  even  where  the 
title  is  in  dispute  and  the  right  is  doubtful,  if  the 
waste  or  trespass  will  be  attended  by  irreparable 
mischief,  or  If,  from  the  irresponsibility  of  the 
defendant  or  otherwise,  the  plaintiff  cannot  ob- 
tain relief  at  law.  Spear  v.  Cutter,  5  Barb.  488,  4 
How.  Pr.  177.  See  Winshlp  v.  Pitts,  8  Paige,  260; 
N.  Y.  P.  &  D.  Establishment  v.  Fitch,  1  Paige,  00; 
Hawley  v.  aowes,  2  Johns.  Ch.  122;  Hanson  v. 
Gardiner,  7  Ves.  Jr.  810,  811;  Thomas  v.  Oakley, 
18  Ves.  Jr.  184;  Livtagston  v.  Livingston,  6  Johns. 
Ch.  487;  Field  v.  Beaumont  1  Swan,  208. 

in  support  of  strict  legal  right. 

Where  an  injunction  is  asked  in  support  of  a 
strict  legal  right  the  party  Is  entitled  to  it  if  his 
legal  right  is  established;  mere  delay  and  acqui- 
escence will  not,  therefore,  defeat  the  remedy, 
unless  it  has  continued  so  long  as  to  defeat  the 
right  Itself.  FuUwood  v.  FuUwood,  L.  R.  0  Ch. 
Div.  176;  Qaunt  v.  Fynney,  L.  R.  8  Ch.  8;  2  Pom. 
Eq.  Jur.  p.  281. 

The  equitable  remedy  to  which  this  quasi  estoppel 
by  acquiescence  most  frequently  applies,  is  that  of 
injunction,  preliminary  or  final,  when  sought  by 
a  proprietor  to  restrain  a  defendant  from  interfer- 
ence with  easements,  from  committing  nuisances,' 
from  trespasses,  or  other  Uke  acts  in  derogation  of 
the  plaintlff^s  proprietary  rights.  Coles  v.  Sims, 
5  De  G.  M.  &  0. 1;  Great  Western  R.  Co.  v.  Oxford, 
W.  &  W.  R.  Co.  8  De  G.  M.  &  G.  841;  Attorney  Gen- 
eral v.  BhefBeld  Gas  Consumers  Co.  8  De  G.  M.  ft 
G.  304;  Child  v.  Douglas,  5  De  G.  M.  ft  G.  raO;  Gra- 
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posited  in  said  creek,  about  a  mile  and  a  quar- 
ter above  the  respondent's  land,  2,800,000  feet 
of  sawlogs,  for  the  purposes  of  floating  them 
to  a  point  below  said  land.  That  only  1,400,- 
000  feet  of  these  logs,  and  of  the  1,000,000  feet 
placed  in  the  stream  in  1886,  and  of  an  un- 
known quantity  placed  there  prior  to  that 
time,  ever  reached  their  destination,  a  point 
about  seven  miles  below  where  they  were 
started;  and  that  in  order  to  secure  such  result 
the  appellant  employed,  on  two  miles  of  the 
creek,  and  stationed  along  the  bank^,  from 
twenty-five  to  thirty-five  men  with  cant- hooks 
and  other  appliances  to  prevent  the  logs  from 
lodging,  to  roll  them  back  into  the  stream, 
drag  them  over  ^vel  bars,  turn  them  around 
bends  in  the  creek,  break  jams,  etc.  That  these 
men  labored  in  this  way  on  this  particular  two 
miles  of  creek  for  twenty-seven  days.  That 
then  the  logs  frequently  formed  jams,  piling 
up  in  such  quantities  as  to  force  large  amounts 
of  water  out  of  the  bed  of  the  stream  on  to 
respondent's  land.  That,  in  order  to  break 
these  jams,  it  was  often  necessary  for  eight  or 
ten  men  to  get  hold  of  a  single  log  with  cant- 
hooks,  and  drag  it  for  a  considerable  distance 
over  bars;  which  process  was  continued  until 
about  a  third  of  the  logs  in  the  jam  were 
moved,  when  the  others  would  usually  float. 
That,  in  attempting  to  navigate  the  stream, 
the  appellant  placed  logs,  where  its  banks 
were  low,  at  an  angle  to  the  stream,  so  as  to 
expose  about  one  half  their  length  to  the  ac- 
tion of  the  water,  thereby  forcing  the  water 
against  the  opposite  bank  so  as  to  increase  its 


depth  at  that  point;  also  built  a  reservoir  aboTe 
the  respondent's  land  so  as  by  discharging  it 
to  increase  the  volume  of  water  in  the  creek 
That,  while  attempting  to  float  Iocs  the  water 
in  the  creek  constantly  overflow^  by  ressoo 
of  logs  beine  in  it.  The  creek  was  ahnost  full 
of  logs  for  thirty-eight  days. 

At  one  time  1,600  of  them  were  in  the  creek 
on  respondent's  land.  For  five  days  1,000 
logs  were  in  the  creek  on  his  land,  and  not  one 
moved.  In  1887.  276  logs  were  at  one  time  oq 
the  bank  of  the  creek  on  respondent's  land, 
and  fifty-one  were  left'  in  the  stream,  and  190 
out  of  the  stream,  on  his  land. 

That,  in  floating  logs  both  in  1886  aod  1887, 
the  appellant  washed  out  the  respondent's 
fence  where  it  crossed  the  creek,  and  washed 
out  his  private  bridge,  which  he  had  used  for 
many  years  for  passing  to  and  from  differeni 
parts  of  his  farnh  That,  in  attempting  to  nav- 
igate said  stream,  appellant  had  committed  do 
less  than  thirty  separate  and  distinct  trespasaei, 
mauy  of  them  irreparable  in  their  nature,  and 
that  he  thi:eatened  to  continue  such  trespas- 
ing. 

That  Anthony  Greek  is  not  capable  of  senr- 
ing  an  important  public  use,  as  a  channel  of 
commerce,  by  the  floating  of  sawlogs,  and 
that  such  floating  cannot  be  done  so  as  to  be  of 
practical  benefit.  That  by  reason  of  the  wrong- 
ful acts  and  injuries  committed  by  the  appel- 
lant in  attempting  to  navigate  said  creek  in  the 
years  1886  and  1887,  the  respondent  bad  been 
damaged  in  several  amounts  aggregating  the 
sum  of  $300. 
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&  G.  146;  Buxton  v.  James,  6  Be  G.  &  Sm.  80:  At- 
torney General  v.  Eastlake,  11  Hare,  206,228, 17  Jur. 
S)l;  Wood  V.  Sutcliffe,  2  Sim.  N.  8. 163;  Rochdale 
Canal  Co.  v.  Kinir,  2  81m.  N.  S.  78;  Cooper  v.  Hub- 
buck,  80  Beav.  160,  7  Jur.  N.  8.  457;  Bankart  v. 
Hou^rhton,  27  Beav.  425;  Gk>rdon  v.  Cheltenham  Sc  G. 
W.  U.  R.  Co.  6  Beav.  229, 237;  Mitchell  v.  Steward,  L. 
R.  1  Eq.  641;  Western  v.  MacDermot,  L.  R.  1  Eq. 
499,  L.  R.  2  Ch.  72:  Senior  v.  Pawaon,  L.  R.  8  Eq. 
8:)0:  Smith  v.  Smith,  L.  R.  20  Eq.  600;  Attorney 
General  v.  Colney  Hatch  Lunatic  Asylum,  L.  R.  4 
Ch.  146;  Lee  v.  Haley,  L.  R.  5  Ch.  156;  Gaunt  v. 
Fynney,  L.  R.  8  Ch.  8;  Bassett  v.  Salisbury  MfR. 
Co.  47  N.  H.  426,  499;  Odlin  v.  Gove,  41  N.  H.  466; 
Peabody  v.  Flint,  6  Allen.  62,  W;  Fuller  v.  Melrose, 
1  Allen,  166;  Tash  v.  Adams,  10  Gush.  252;  Brlcrgs  v. 
Smith,  6  R.  1. 218;  Grey  v.  Ohio  &  P.  R.  R.  Co.  1 
Grant,  Cas.  412;  Little  v.  Price,  1  Md.  Ch.  182;  Bur- 
den V.  Stein,  27  Ala.  104;  Pillow  v.  Thompson,  20 
Tex.  206;  Borland  v.  Thornton,  12  Cal.  440;  Phelps 
V.  Peabody,  7  Cal.  60;  Wilson  v.  Cobb,  28  N.  J.  Eq. 
177;  2  Pom.  Eq.  Jur.  p.  281. 

When  not  issued. 

The  court  of  chancery  does  not  ordinarily  issue 
a  permanent  injunction  to  restrain  acts  alleged  to 
amount  to  a  nuisance,  until  a  court  of  law  has 
decided  that  they  constitute  a  nuisance.  SilUman 
V.  Hudson  River  Bridge  Co.  4  Blatchf .  880;  Disbro 
V.  Disbro,  37  How.  Pr.  149.  See  White  v.  Cohen, 
19  Bng.  L.  &  Eq.  146, 149;  Earl  of  Ripon  v.  Hobart, 
1  Cooper,  Sel.  Cas.  883, 8  Mylne  Sc  K.  160:  Mohawk 
B.  Co.  V.  Utioa  &  &  R.  Co.  6  Paige,  654;  2  Story,  Eq. 
Jur.§8  924,9S34a. 

Injunction  will  not  issue  to  restrain  the  erection 
of  a  fenoe  (Herr  v.  Bierbower,  8  Md.  Ch.  459);  nor 
the  removal  of  one  (Minnig's  App.  82  Pa.  873);  nor 
the  throwing  of  mud  and  earth  on  the  complain- 
ant's lands  (Mulvany  v.  Kennedy,  20  Pa.  44);  an 
8  L.  R.  A. 


Rood,  40  Mich.  46,  28  Am.  Rep.  628);  nor  tbe  oc- 
casional moving  of  a  house  upon  and  atong  tte 
line  of  a  street  railway  (Fort  Clark  Hone  B.  Ox  t. 
Anderson,  106  111.  64,  48  Am.  Rep.  545);  nor  tlw  ex- 
tension of  a  public  street  over  a  wharf  (BallaDtioe 
v.  Harrison,  37  N.  J.  Eq.  660,  45  Am.  Bep.  687; 
Smith  v.  Gardner,  63  Am.  Rep.  350.; 

If  the  evidence  is  conflicting  and  the  injury  com- 
plained of  is  doubtful  or  uncertain,  that  alooe 
will  constitute  a  ground  for  withholding  the  exer- 
cise of  the  extraordinary  power  of  Injunctton. 
Thobant  v.  Canova,  11  Fla.  173. 

Where  remedy  at  latr  is  adequate. 

Equity  will  not  interfere  to  restrain  a  breach  of 
a  contract,  or  the  commlssioa  of  a  tort«  or  the 
violation  of  any  right,  when  the  legal  remedy  of 
compensatory  damages  would  be  complete  and 
adequate.  Jersey  City  v.  Gardner,  38  N.  J.  Bq- 
622;  Powell  v.  Foster,  60  Ga.  790;  Johnson  v.  Coon. 
Bank,  21  Conn.  148,167:  Watson  v.  Sutherland.  7S 
U.  S.  6  Wall.  74  (18  L.  ed.  580);  3  Pom.  Eq.  Jur.  3HL 

A  court  of  equity  will  not  interfere  to  restrain  • 
mere  trespass;  when  the  injury  is  not  irreffiarabte, 
and  destructive  of  the  plaintifTs  estate,  but  is  ne- 
ceptible  of  pecuniary  compensation.  Akrill  v. 
Selden,  1  Barb.  317;  Lyon  v.  Hnnt,  11  Ala.  95,41 
Am.  Dec.  210.  See  Stevens  v.  Beekman,  1  Johoa. 
Ch.  818;  Jerome  v.  Ross,  7  Johns.  Ch.  318;  Hart  v. 
Albany,  9  Wend.  67L 

A  court  of  equity  will  not  lend  Its  aid  to  resinfai 
by  injunction  the  commission  of  any  act  tnjurkws 
to  the  complainant  when  he  has  an  adequate 
remedy  at  law.  Tigard  v.  Moffitt,  18  Neb^  Mfi;  Di»> 
bro  V.  Disbro,  87  How,  Pr.  149. 

Unless  the  injury  will  be  irreparable,  the  court 
will  leave  the  party  to  his  remedy  at  law.  There 
is  the  same  reason  why  the  court  should  not  inter- 
fere by  restoring  him  to  poeseasion.  Troy  4  B.  B. 
Co.  V.  Boston.  H.  T.  ft  W.  R.  Co.  85  N.  Y.  IW. 
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I  have  examined  the  evidence  submitted  in 
the  case  and  think  it  fairly  supports  the  find- 
ings'of  the  court;  nor  do  the  appellant's  coun- 
sel in  their  brief  attempt  to  show  the  contrary, 
except  as  to  the  amount  of  damages  which  the 
court  found  to  have  been  sustained  by  the  re- 
spondent. The  nature  of  the  damages  was 
such  that  the  amount  could  not  be  ascertained 
by  direct  proof.  They  were  of  such  a  charac- 
ter that  they  could  not  be  computed  with 
mathematical  accuracy. 

In  this  kind  of  cases  a  party  can  do  nothing 
more  than  to  prove  the  facts,  and  leave  the 
jury,  or  court  when  tried  without  a  jury,  to 
estimate  the  damages.  The  respondent  could 
not  possibly  show  the  amount  of  his  injuries 
in  dollars  and  cents.  The  ^ater  part  of  the 
injury  doubtless  consisted  in  the  annoyance, 
perplexity  and  disturbance  to  which  the  re- 
spondent was  subjected  in  consequence  of  the 
acts  of  the  appellant,  and  it  is  the  province  of 
a  jury  or  court,  in  such  a  case,  to  make  a  fair 
estimate  of  the  amount  which  a  party  should 
pay  for  occasioning  such  annoyance,  perplex- 
ity and  disturbance. 

This  affair  of  the  appellant's  attempting  to 
navigate  his  logs  down  Anthony  Creek  through 
the  respondenrs  land  has  been  going  on  dur- 
ing two  seasons,  and  in  any  view  was  wrong. 
If  he  had  a  right  to. use  the  waters  of  the 
creek  for  such  purpose,  he  had  no  right  to  sta- 
tion his  men  along  its  banks  to  float  the  logs, 
or  allow  the  logs  to  go  on  to  the  respondent's 
land,  or  injure  the  banks  of  the  creek,  or  turn 
the  stream  out  of  its  banks  on  to  the  land. 

No  one  has  the  right  to  use  the  property  of 
another  for  his  own  convenience  without  the 
consent  of  the  latter.  The  right  to  acquire, 
enjoy  and  control  private  property  in  an^ 
manner  not  injurious  to  the  rights  of  others  is 
a  natural  as  well  as  a  constitutional  right,  and 
no  injury  arising  out  of  an  infringement  of 
it  should  be  allowed  to  pass  unredressed. 

Whether  the  creek  in  question  is  navigable 
or  not  for  the  purposes  for  which  the  appel- 
lant used  it  depends  upon  its  capacity  in  a  nat- 
ural state  to  float  logs  and  timber,  and  whether 
its  use  for  that  purpose  will  be  an  advantage 
to  the  public.  If  its  location  is  such,  and  its 
length  and  capacity  so  limited,  that  it  will  only 
accommodate  but  a  few  persons,  it  cannot  be 
considered  a  navigable  stream  for  any  purpose. 
It  must  be  so  situated,  and  have  such  length 
and  capacity,  as  will  enable  it  to  accommodate 
the  public  generally  as  a  means  of  transporta- 
tion. 

A  stream  that  cannot  be  used  without  em- 
ploying the  means  and  appliances  which  the 
appellant  made  use  of,  in  order  to  float  his 
logs  down  this  one,  certainly  ought  not  to  be 
regarded  as  a  public  highway  for  any  purpose. 
The  circuit  court  found,  as  we  have  seen,  that 
Anthony  Creek  is  not  capable  of  serving  an 
important  public  use  as  a  channel  of  com- 
merce, and  I  think  its  findinsr  in  that  partic- 
ular is  fully  warranted  by  the  evidence  in  the 


Courts  went  to  the  extreme  verge  of  author- 
ity to  interfere  with  or  abridge  private  rights 
when  they  held  that  a  stream  of  water,  in- 
cluded within  a  private  grant,  constituted  a 
public  easement  in  any  case.  Such  holdings 
bear  a  strong  resemblance  to  the  encroachment 
3  L.  R  A. 


upon  the  immunity  guarantied  in  the  Consti- 
tution that  private  property  shall  not  be  taken 
for  public  use  without  just  compensation. 

It  would,  in  my  opinion,  be  much  more  in 
consonance  with  the  spirit  and  principles  of 
our  government  to  have  left  the  matter  to  be 
regulated  by  the  Legislature,  which  has  au- 
thority to  pass  laws  for  establishing  public 
highways,  and  to  provide  for  such  compensa- 
tion. 

We  are,  however,  committed  to  the  doctrine 
that  a  stream  of  water  which  is  of  sufficient 
extent  and  capacity  to  float  logs  and  timber 
from  mountainous  regions  to  market,  and  can 
be  utilized  thereby  for  the  benefit  and  advan- 
tage of  the  community  at  large,  notwithstand- 
ing it  is  included  within  the  land  owned  by 
private  individuals,  is,  nevertheless,  a  public, 
navigable  stream  for  such  purposes;  and  we 
must  accept  that  doctrine  as  the  law. 

But  I  am  not  willine  to  extend  it  so  as  to  in- 
clude every  little  rivulet  or  brook  which  runs 
across  a  man's  farm,  although  its  waters  may 
be  so  swollen  for  a  short  time  every  year  by 
the  melting  snow  in  its  vicinity  as  to  enable 
logs  and  timber  in  limited  quantities  to  float 
down  it,  and  by  the  adoption  of  extraordinary 
means  for  that  purpo^,  convenience  one  or 
two  neighbors  in  so  usine  it. 

The  appellant's  counsel  strongly  insist  upon 
the  rule  that  a  court  of  equity  will  not  enter- 
tain jurisdiction  in  ordinary  matters  of  tres- 
pass. I  am  mindful  of  the  rule,  and  have  no 
intention  or  desire  to  depart  from  it.  I  would 
not  undertake  to  maintain  that  a  court  of 
equity  has  jurisdiction  to  take  cognizance  of 
the  violation  of  any  legal  right  unless  the  cir- 
cumstances are  of  such  a  character  as  to  bring 
the  case  under  some  recognized  head  of  equity 
jurisdiction. 

Equitv,  however,  affords  a  remedy  to  en- 
force a  legal  right  when  the  remedy  at  law  is 
incomplete  and  inadequate  to  give  such  relief 
as  the  nature  of  the  case  demands;  and  I  think 
the  respondent  can  reasonably  invoke  the  ben- 
etlt  of  that  principle  in  this  case.  I  do  not  re- 
gard it  as  an  ordinary  case  of  trespass. 

The  respondent  has  his  little  farm,  which  he 
is  endeavorinc:  to  cultivate,  in  order,  I  sup- 
pose, to  provide  a  living  for  himself  and  fam- 
ily. Parties  interested  in  timber  a  short  dis- 
tance above  his  farm  claim  the  right  to  float  it 
down  a  small  stream  which  runs  through  his 
premises,  to  his  detriment  and  annoyance.  He 
has  already  had  litigation  with  one  party  for 
attempting  similar  acts.  That  fact  is  alleged 
in  the  complaint  in  this  suit,  and  the  records 
of  this  court  substantiate  it.  He  brought  an 
action  in  the  said  circuit  court  against  a  cer- 
tain party  on  account  of  similar  acts,  and  re- 
covered a  judgment  against  him  for  the  sum 
of  $50  damages,  which  this  court,  in  the  case 
before  referred  to,  affirmed. 

Thereafter  this  appellant  engaged  in  the 
same  scheme,  and  others,  we  may  presume,  are 
liable  to  engage  in  it  also;  and  if  the  respond- 
ent wore  compelled  to  protect  himself  by  bring- 
ing an  action  for  each  trespass,  it  would  soon 
utterly  impoverish  him. 

The  eviaence  in  the  case  shows,  and  we  can 

easily  understand,  that  the  injury  bein^  done 

to  his  premises  on  account  of  such  acts  is  per- 

,  manent  and  irreparable,  and  he  certainly  ought 
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to  have  the  right  to  have  it  specificallv  deter- 
mined as  to  whether  or  not  they  are  suhject  to 
the  servitude  claimed.  It  is  the  only  way  I 
can  discover  by  which  the  right  and  title  to  the 
premises  can  be  effectually  quieted. 

The  respondent,  it  is  true,  can  have  it  deter- 
mined in  an  action  at  law  as  to  whether  or  not 
the  stream  is  navigable,  as  claimed;  but  in  the 
mean  time  the  appellant  will  be  enabled  to  de- 
stroy its  banks,  thereby  widen  the  stream,  and 
wash  away  other  portions  of  the  soil  adjacent 
thereto,  which  will  be  the  natural  and  proxi- 
mate result  of  the  course  he  has  been  pursu- 
ing. 

lam  of  the  opinion  that  the  decree  appealed 
from  shofild  be  ajftrmed. 

Strahan^  L,  dissenting: 

The  object  of  this  suit  is  to  restrain  the  de- 
fendant from  floating  sawlogs  down  Anthony 
Creek,  which  creek  flows  t&ough  the  plaint- 
iff's lands  in  Union  County,  Oreg. ;  also  to  re- 
strain the  defendant  from  maintaining  a  cer- 
tain dam  across  said  creek  above  the  plaintiff's 
premises;  and  for  damages  which,  it  is  alleged, 
the  plaintiff  has  received  by  reason  of  various 
trespasses  upon  his  lands  by  defendant,  com- 
mitted in  running  said  logs. 

The  plaintiff,  by  his  amended  complaint,  al- 
leges, amonff  other  things,  that  a  small,  shal- 
low stream,  Known  as  "Anthony  Creek,"  flows 
in  a  southeasterly  direction  through  plaintiff's 
land,  diagonally  dividing  it  into  two  equal 
parts,  and  fertilizes  and  irrigates  said  land,  and 
is  the  boundary  line  between  Union  and  Baker 
Counties,  and  that  the  plaintiff  owns  both 
banks  and  the  bed  of  said  Anthony  Creek 
where  it  passes  through  his  land  for  a  distance 
of  about  one  half  a  mile;  that  the  defendant 
during  the  sprine  and  summer  of  1886,  and  the 
winter  of  1886  and  1887  cast  and  deposited 
in  Anthony  Creek  above  plaintiff's  said  lands 
sawlogs  cut  from  timber  above  plaintiff's 
said  lands,  at  various  places,  and  is  proposing 
and  threatening  to  continue  to  do  so,  for  the 
purpose  of  attempting  to  transport  or  float  said 
logs  by  means  of  said  creek  from  said  places, 
through  the  plaintiff's  said  lands  to  a  point  on 
North  Powder  River  below  the  plaintiff's  land 
and  below  the  mouth  of  Anthonv  Creek,  a 
distance  of  five  miles  or  more,  where  the  de- 
fendant is  preparing  to  erect  a  sawmill  as  soon 
as  the  spring  freshet  comes  in  the  spring  of 
1887;  that  said  logs  amount  to  more  than  4,- 
000,000  feet,  and  are  piled  and  banked  into 
and  along  the  banks  or  said  creek  at  various 
places  above  plaintiff's  said  land. 

That  during  the  spring  of  1886  the  defendant 
cast  and  deposited  in  said  creek  a  large  quan- 
titv  of  sawlogs,  and  in  the  month  of  June, 
1886,  attempted  to  drive  and  float  about  1,000,- 
000  feet  of  said  logs  down  said  creek,  and 
across  the  said  lands  of  the  plaintiff,  by  means 
of  which  and  whereby  the  defendant  injured, 
displaced  and  wasted  the  plaintiff's  said  lands, 
and  tore,  cut  and  carried  away  the  substance 
of  the  soil  thereof,  and  wrongfully  committed 
waste  thereon,  and  upon  the  plaintiff's  said 
lands;  that  about  the  flrst  of  June,  1886,  the 
defendant  and  his  employ^,  in  preparing  and 
attempting  to  float  said  fogs,  broke  the  plaint- 
iff's inclosiire  upon  said  lands,  and  wrongfully 
entered  the  plaintiff's  said  lands,  and  broke  and 
8  L.  R  A. 


carried  away  his  fences  at  two  places  where 
the  same  cross  said  creek  upon  the  plaintiirs 
said  lands,  to  his  damage  in  the  sum  of  (26, 
and,  by  reason  of  the  same  being  broken  and 
kept  open  by  the  defendant,  plaintiff  was  com- 
pelled to,  and  did,  herd  the  stock  off  of  his 
crops  for  one  month,  to  his  damage  in  the  son 
of  $25. 

That  about  June  11,  1886,  the  defendant,  in 
preparing  to  float  said  logs  in  said  creek  through 
the  plaintiff's  said  lands,  broke  up,  camd 
away,  and  destroyed  plaintiff's  bridges  acro» 
said  stream,  to  his  damage  in  the  sum  of  $5; 
that  during  the  month  or  June,  1886,  defeod- 
ant,  in  so  attempting  to  float  said  logs  in  said 
creek,  caused  the  same  to  form  a  jam  or  dam 
across  said  creek,  and  dammed  the  same  at  a 
point  above  the  plaintiff's  lands,  and  at  the  head 
of  the  plaintiff's  irrigation  ditch,  whereby  the 
water  was  diverted  from  said  ditch,  and  the 
same  was  injured,  and  the  plaintiff  was  tbere> 
by,  and  by  reason  thereof,  deprived  of  the  use 
of  the  water  of  said  creek  upon  said  lands  of 
the  plaintiff  for  the  purpose  of  irriration,  to  his 
great  damage  in  the  sum  of  $75;  that  in  so  at- 
tempting to  float  said  logs  in  the  month  of 
June,  1886,  the  defendant  floated,  rolled  and 
pushed  upon  the  plaintiff's  said  land  in  aaid 
creek  a  large  quantity  of  logs,  to  wit.  about 
250,  and  that  said  logs  so  remained,  and  still 
remain,  on  the  plaintiff's  said  land,  and  on  the 
banks  of  and  in  said  creek,  to  plaintiff's  dam- 
age in  the  sum  of  $100;  and  by  reason  of  said 
logs  being  in  said  creek  since  June,  1886,  phunt- 
iff  has  been  prevented  from  getting  to  said 
creek  with  his  stock  except  wiUi  a  great  deal 
of  trouble  and  inconvenience,  to  plaintifTs 
damage  in  the  sum  of  $5. 

That  by  reason  of  said  logs  being  in  laid 
creek  on  plaintiff's  said  lands  the  same  have 
caused,  and  continue  to  and  will  cause,  the 
water  of  said  creek  to  wash  away  the  banks 
thereof,  and  chance  the  channel  thereof,  and 
have  during  all  of  said  times  obstructed  the 
flow  of  the  waters  of  said  creek  across  said 
lands  of  plaintiff,  to  his  damage  in  the  sum  of 
$10;  that  in  preparing  and  attemptmir  to  float 
said  logs  in  saia  creek  in  June,  18B6,  the  de- 
fendant cut  down  and  destroyed  eight  of  plaint- 
iff's growing  trees  on  said  land,  to  his  damage 
in  the  sum  of  $20. 

All  of  the  foregoing  wrongs  were  soflered 
by  the  plaintiff,  as  he  alleges,  prior  to  the  com- 
mencement of  this  suit. 

The  part  of  the  amended  complaint  relathir 
to  threatened  injuries  is  as  follows:  That  said 
creek  is  shallow,  and  not  navigable  for  boats 
or  canoes,  and  has  low  banks,  and  in  its  nat- 
ural state  is  not  navigable  for  railroad  ties  or 
sawlogs  in  the  spring  freshet  or  any  season  of 
the  year,  and  is  unfit  to  be  used  by  the  pabHc 
or  otherwise  as  a  means  of  transpoitiog  or 
floating  logs  to  the  defendant's  proposed  saw- 
mill on  North  Powder  River,  or  elsewhere, 
through  the  plaintiff's  said  lands;  that  the  de- 
fendant is  preparing  to  and  will  float,  or  at- 
tempt to  float,  a  large  quantity  of  8aw1<^ 
down  said  Anthony  Creek  from  a  point  on  the 
banks  thereof  above  the  lands  of  the  plaintiff, 
to  wit,  about  4,000,000  feet  of  said  logs  down 
said  stream  through  said  lands  to  North  Pow- 
der River,  and  threatens  to  continue  to  float, 
or  attempt  to  float,  said  logs  down  said  f 
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through  plaintiff's  said  lands  for  ^ears  to  come; 
that  by  reason  of  the  nature  of  said  stream,  low 
banks,  and  small  volume  of  water  and  narrow 
channels  it  is  not  possible  to  successfully  float 
logs  down  it  through  the  plaintiff's  lands,  to 
be  beneficial  to  conTmerce  or  to  the  defendant, 
and  any  attempt  to  do  so  will  result  in  irrepa- 
rable injury  to  the  plaintiff's  land;  that  said 
attempt  to  so  use  said  stream  will  result  in  end- 
less litigation  and  a  multitude  of  actions  with- 
out a  complete  remedy  to  the  plaintiff,  unless 
the  court  inhibit  and  restrain  the  defendant 
from  so  floating  logs  in  said  stream;  that  the 
floating  of  logs  in  said  Anthony  Creek,  the 
maintaining  and  manipulating  of  said  dams  oy 
the  defendant,  as  threatened  by  him,  will  re- 
sult in  ^reat  and  permanent  injury  to  the  plaint- 
iff's said  lands,  and  will  cut  away  the  banks  of 
said  stream,  change  the  channel  thereof,  flood 
plaintiff's  lands  with  water,  deposit  thereon 
togs,  gravel  and  debris,  wash  out  and  cut  away 
the  meadow  and  soil  from  plaintiff's  said  lana, 
interrupt  the  plaintiff  in  the  tillage  of  said  land, 
and  the  caring  for  his  crops  and  stock  thereon, 
cause  the  removal  of  plaintiff's  fences,  and  ex- 
pose bis  lands  and  crops  to  the  trespasses  of 
stock;  and  that  such  threatened  trespasses,  in- 
juries and  damages  by  the  defendant  will  nec- 
essarily result  m  irreparable  injury  to  the 
plaintiff's  said  lands,  and  sreat  damage  to  the 
plaintiff,  which  cannot  be  compensated  in 
damages,  and,  unless  restrained  by  this  court, 
will  result  in  the  financial  ruin  of  the  plaintiff. 
Before  the  defendant  answered  the  amended 
complaint,  the  plaintiff,  b^  leave  of  court,  filed 
a  supplementary  complaint,  in  which  it  is  al- 
leged that  the  particular  damages  which  plaint- 
iff feared  have  been  sustained  by  hiro,  by  rea- 
son of  the  attempt  by  the  defendant  to  run  said 
logs  down  said  stream,  the  particular  items  of 
which  are  specified,  aggregate  about  $955. 

The  answer  to  the  amended  as  well  as  the 
supplemental  complaint  denied  almost  all  of 
the  material  allegations  therein,  except  the 
cutting  and  putting  in  of  the  logs,  and  the  de- 
fendant's intent  to  run  the  same  down  said 
stream  to  North  Powder  River. 

By  way  of  separate  defense  it  is  alleged  that 
said  Anthony  Creek,  mentioned  in  said  com- 
plaint, is  a  navigable  stream  for  sawlogs,  rail- 
road ties,  and  other  timber,  and  can  be  success- 
fully used  in  transporting  and  floating  logs,  ties, 
and  other  timber  down  the  same  through  the 
plaintiff's  said  land,  and  other  Fjarts  of  said 
creek,  and  can  be  thus  used  beneflcially  to  com- 
merce during  the  annual  freshets  in  each  year 
in  ordinary  seasons. 

The  evidence  was  taken  upon  an  order  of 
reference  for  that  purpose,  and  the  cause  tried 
by  the  court,  and  a  final  decree  entered  in  favor 
of  the  plaintiff,  enjoining  the  defendant,  his 
agents  and  servants,  from  fioating  logs  in  said 
stream  across  the  plaintiff's  land,  or  attempting 
to  do  so,  and  for  $800  damages,  and  for  costs 
and  disbursements;  from  which  decree  this  ap- 
peal is  taken. 

1.  It  appears  from  the  evidence  that  Anthony 
Creek  is  a  small,  rapid  and  somewhat  tortuous 
mountain  stream,  taking  its  rise  only  a  few 
miles  above  the  plaintiff's  lands,  and  emptying 
ila  waters  into  North  Powder  River,  a  few 
miles  t>elow.  Where  it  flows  through  plaint- 
ilTs  lands,  it  varies  in  width  from  ten  to  thirty 
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feet.  Its  banks  are  low  and  alluvial,  and  lined 
with  a  dense  growth  of  willows,  except  at  four 
different  places — one  eighty- four  feet,  one  185 
feet,  another  100  feet,  and  still  another  phioe 
110  feet.  The  depth  of  the  water  is  from  two 
to  four  and  a  half  feet. 

The  stream  is  mainly  fed  by  mountain 
springs,  but  during  the  months  of  June  and 
July  of  each  year  it  is  swollen  by  the  melting 
snow  in  the  mountains,  at  which  times  it  is 
capable  of  floating  sawlogs,  to  a  limited  extent, 
from  a  point  above  plaintiff's  lands  to  ita 
mouth. 

The  defendant  floated  1,900,000  feet  of  loga 
down  said  stream  during  the  year  1886.  But 
I  think  it  evident  the  defendant,  in  his  anxiety 
to  get  logs  to  bis  mill,  forced  the  stream  be- 
yond its  capacity.  In  other  words,  he  put  a 
greater  quantity  of  logs  in  said  stream  than 
could  be  conveniently  floated,  and  thus  caused 
them  to  jam.  so  that  their  progress  was  stopped 
until  relieved  hy  gangs  of  men  using  cant- hooks 
and  other  appliances. 

To  accomplish  this  the  men  engaged  in  driv- 
ing traveled  up  and  down  the  oanks  of  the 
stream  on  the  plaintiff's  land,  doing  no  greater 
injury  to  the  premises  than  by  walking  over 
the  same. 

By  the  common  law  all  streams  are  navigable 
where  the  tide  ebbs  and  flows,  while  all  others 
were  held  not  to  be  navigable;  but  this  distinc- 
tion has  not  generally  prevailed  in  this  coun- 
try. The  true  test  seems  to  be  whether  or  not 
the  particular  stream  is  navigable  in  fact — that 
is.  capable  of  being  used  for  transporting  to 
market  the  products  which  grow  alonff  its 
banks.  Nor  is  it  necessary  that  it  should  be  at 
all  times  capable  of  being  so  used. 

If  a  stream,  during  seasons  of  high  water, 
continuing  for  a  sufficient  length  of  time,  is  of 
sufiicient  capacity  to  enable  any  person  to  float 
sawlogs  to  market  or  a  place  where  they  ma^ 
be  manufactured  into  lumber,  such  stream  is 
subject  to  the  public  use  as  a  passageway,  and 
to  the  extent  that  it  is  useful  it  must  be  deemed 
navigable.  Weise  v.  Smith,  8  Oreg.  446;  Fdger 
V.  Robinson,  8  Oreg.  455. 

In  the  latter  case  it  was  said  by  this  court: 

"We  hold  the  law  to  be  that  any  stream  in 
this  State  is  navigable  on  whose  waters  logs 
or  timbers  can  be  floated  to  market,  and  that 
they  are  public  highways  for  that  purpose,  and 
that  it  is  not  necessary  that  they  be  navigable 
the  whole  year  to  constitute  them  such.  If  at 
high  water  they  can  be  used  for  floating  tim- 
ber, then  they  are  navigable,  and  the  question 
of  their  navigability  is  a  question  of  fact  to  be 
determined,  as  any  other  question  of  fact,  by 
a  jury.  Any  stream  in  which  logs  will  go  by 
force  of  tne  water  is  navigable." 

And  the  same  doctrine  is  asserted  by  this 
court  in  Sliawv.  Oswego  Iron  Company,  10  Oreg. 
371. 

Numerous  other  authorities  are  to  the  same 
effect.  Brown  v.  Chadboume,  81  Maine,  9; 
Olson  V.  MerriU,  42  Wis.  208;  Morgan y.  King, 
85  N.  Y.  454;  Hiekok  v.  Hine,  23  Ohio,  528; 
Whisler  v.  Wilkinson,  22  Wis.  572;  Sellers  v. 
Union  Lumbering  Go.  39  Wis.  525;  Holden  v. 
Robinson  Manufacturing  Go.  65  Maine,  215; 
Oerris/i  v.  Brown,  51  Maine,  256;  Morgan  v. 
King,  30  Barb.  1. 

I  think  these  authorities  abundantly  show 
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that  actual  capacitor  and  utility  of  a  stream  for 
the  purpose  of  floating  logs  or  other  commodi- 
ties to  market  are  the  test  of  the  public  right  of 


Nor  is  this  right  of  passage  lost  or  impaired 
because  in  its  exercise  trespasses  ma^  have 
"been  committed  on  the  premises  of  the  riparian 
proprietor.  In  a  proper  action  the  wrong-doer 
IS  responsible  to  such  riparian  owner  for  all 
fiuch  damages.  The  public  right  is  confined  to 
the  streams,  and  measured  by  its  extent,  and 
does  not  extend  to  the  shore,  except  under  par- 
ticular circumstances  to  land  or  to  secure  the 
floating  property  to  the  shore  temporarily  and 
in  a  reasonable  manner,  and  so  as  Dot  to  obstruct 
others  in  the  free  use  of  the  stream.  Such 
right  in  the  use  of  the  stream  does  not  include 
the  ri^ht  to  occupy  the  shore  for  the  purpose 
of  aidmg  in  driving  logs,  or  dislodging  those 
which  have  become  jammed. 

The  right  to  raft  logs  down  the  stream  does 
not  involve  the  right  of  booming  them  upon 
private  property,  for  safe-keeping  and  storage, 
any  more  than  the  right  to  travel  a  highwav 
Justifies  the  leaving  of  wagons  standing  indefi- 
nitely in  front  of  private  dwellings  or  stores. 
Lorman  v.  Benaon,  8  Mich.  18. 

Perhaps  the  true  rule  of  law  on  this  subject 
is  stated  by  Ryan,  Oh,  J.,  in  Olwn  v.  Merrill,  42 
Wis.  218.     He  said: 

"  We,  of  course,  recognize  the  pcsllion  that 
the  navigable  character  of  a  stream  cannot  de- 

§end  upon  trespass  on  the  shore;  and  that  one 
oating  his  property  down  a  stream  has  no  right 
without  license  to  use  the  banks  of  the  stream 
to  aid  him.  But  it  appears  to  us  to  be  begging 
the  question  to  assume  that,  beqause  it  is  con- 
venient,and  persons  are  accustomed  so  to  use  the 
banks,  therefore  the  stream  is  not  navigable 
without  trespass  upon  them.  We  take  it  that 
a  stream  which  is  of  sufficient  capacity  to  fioat 
logs  is  of  sufficient  capacity  to  fioat  some  kind 
of  boat  or  skiff  in  which  the  owner  may  follow 
his  logs;  and  if  there  be  some  places  where,  in 
consequence  of  bars  or  other  'obstructions, 
neither  logs  nor  boat  will  pass  without  human 
help,  the  M)at  may  be  aided  down  the  stream 
as  well  as  the  logs,  so  that  the  logs  may  be 
floated  through  the  streams  without  trespass 
upon  the  banks.  This  might  probably  be  incon- 
venient and^  even  sometimes  dangerous.  But 
the  stream  is  none  the  less  navigable  because 
X)ersons  using  it  are  induced  by  convenience  to 
prefer  unlawful  to  lawful  means  in  aid  of  the 
use.  Indeed,  we  gather  from  cases  which  have 
oome  before  us  that  the  same  practice  prevails 
on  some  of  the  lareer  streams  in  this  State. 

"But  the  navigable  character  of  a  stream  does 
not  rest  on  the  tortious  practice,  but  on  the  ca- 
pacity of  the  stream  to  be  lawfully  used,  and 
we  cannot  hold  that  the  right  to  use  a  public 
highway  by  land  or  by  water  is  lost  even  by 
habitual  trespass  upon  adjoining  lands." 

So  it  was  said  by  the  Supreme  Court  of 
Maine,  in  Hooper  v.  Hobson,  57  Maine,  273: 
"The  right  of  the  public  in  a  stream. capable 
of  being  used  for  floating  logs,  or  as  a  passage- 
way for  boats  and  barges  of  sufficient  capacity  to 
be  useful  in  commerce  or  agriculture,  is  not  thus 
to  be  extended  over  adjoining  lands.  The  water 
makes  and  deflnes  the  highway.  The  facilities 
of  transportation  afford^  bj  it  are  privileges 
which,  like  those  of  air  and  light,  are  too  great 
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to  be  suffered  to  become  the  subjects  of  pri- 
va  te  property.  But  the  exercise  of  the  comiDOD 
privilege  must  not  be  made  an  occasion  for 
encroachment  upon  that  which  is  lefldmately 
the  exclusive  property  of  another.  The  right 
which  the  public  enjoy  in  a  navigable  or  float- 
able stream  is  in  general  limited  by  its  banki 
The  proper  definition  of  the  word  baitk 
in  this  connection  is  *  a  steep  accliritr  oo 
the  side  of  a  lake,  river,  or  the  sea.'  These 
banks  are  the  boundaries  within  which  the  ex- 
ercise of  the  common  right  must  be  confinei 
Except  during  the  continuance  of  an  overflow, 
or  in  the  exercise  of  those  privileges  which  are 
given  and  defined  by  statute,  log  owners  aod 
river  drivers  have  no  rights  in  a  floatable  stretm 
beyond  these  boundanes.  Important  as  tbeir 
business  has  undoubtedly  been  and  is,  it  moat 
be  conducted  with  a  due  regard  to  the  rights  of 
others.  Their  liabilitv  to  pay  damages  to  the 
riparian  proprietor  for  traveling  upoD  the 
banks  to  propel  their  logs  is  expressly  recog- 
nized in  Brown  v.  ChadSoume,  relied  upon  by 
the  defendant  here." 

In  Brown  v.  Chadbourne,  referred  to  in  the 
above  extract,  the  doctrine  under  considentioi 
is  thus  stated: 

"  If  the  plaintiff  and  others  were  in  the  hibit 
of  going  upon  the  banks  of  Little  River  to  drive 
their  logs,  it  does  not  appear  but  that  thej  might 
have  confined  themselves  to  its  waters,  tbongb 
it  might  be  more  inconvenient  for  them  so  to 
have  done.  Their  want  of  care  in  the  ose  of 
the  river,  creating  a  necessity  to  commit  tiei- 
passes  to  relieve  their  property,  would  not  pre- 
vent it  from  being  public,  nor  justify  the  de 
fendant  in  obstructing  it.  They  would  be  re- 
sponsible in  damages  for  any  trespasses  com- 
mitted."   81  Maine,  9. 

2.  But  without  at  this  time  deciding  whether 
or  not  Anthony  Creek  is  a  fioatable  stream  for 
sawlogs,  in  which  the  public  have  an  ease- 
ment for  that  purpose,  it  appears  to  me  that  tliis 
suit  ought  not  to  be  sustained  for  other  and 
different  reasons  from  those  already  suggessted. 
If  this  creek  be  not  a  fioatable  stream  in  which 
the  public  have  an  easement,  all  of  the  acts  of 
the  defendant  on  the  stream  where  it  runs 
through  the  plaintiff's  lands,  as  weU  as  thorn 
upon  the  lana  itself,  were  trespasses,  for  which 
he  is  liable  in  an  action  at  law 

The  ordinary  rule  in  such  cases  is  that  equity 
will  not  interfere  to  enjoin  a  trespass.    Son»- 
thing  more  is  necessary  before  equity  will  in- 
terfere, such  as  preventing  irreparable  injuiy.     | 
avoiding  a  multiplicity  of  suits,  and  the  like.       i 

Chancellor  Kent  says,  in  LiHngUon  v.  £t> 
ingston,  6  Johns.  Ch.  497: 

"  There  must  be  something  particular  in  the 
case  so  as  to  bring  the  injury  under  the  had 
of  quieting  possession,  or  to  make  out  a  case  of 
irreparable  mischief,  or  where  the  value  of  the 
inheritance  is  put  in  jeopardy." 

Ordinary  wron^  or  torts  are  never  prevented 
by  injunction.  The  injuries  they  inflict  are 
not  irreparable,  and  in  such  case  the  party  most 
be  left  to  his  remedy  at  law.  Crom  v.  Marri»- 
toicn,  18  N.  J.  Eq.  814;  Mutwny  ▼.  KetkntAf, 
26  Pa.  44;  Qaxm  v.  PerkiM,  8  Jones,  Eq.  17«; 
Will.  Eq.  Jur.  882. 

It  is  not  doubted  that  where  the  injury  com- 
plained of  reaches  to  the  very  substance  and 
value  of  the  estate,  and  goes  to  the  destractiot 
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of  it  in  the  character  in  which  it  is  enjoyed, 
such  injury  may  be  prevented  by  injunction. 
Bat  1  think  the  proof  fails  to  make  a  case 
within  this  principle. 

Conceding  the  stream  to  be  private,  the  float- 
ing of  the  logs  on  it  across  plaintiff's  land  would 
not  constitute  such  injury;  nor  would  the  use 
of  the  banks  to  assist  m  driving  them.  I  can- 
not find  from  the  evidence  fb^t  the  lo^  caused 
any  debris  to  be  deposited  on  plaintiff's  land, 
or  that  the  banks  of  the  stream  were  broken  or 
washed  by  reason  of  the  logs  passing  down  the 
same. 

8.  Nor  will  an  injunction  be  allowed  unless 
the  riffht  set  up  and  sought  to  be  protected  is 
free  from  reasonable  doubt  (1  High,  Inj. 
g  fSSS);  nor  when  the  defendant  is  in  possession, 
until  the  title  is  established  by  law,  unless  a 
strong  case  of  irreparable  mischief  is  made 
oat;  nor  where  the  plaintiff's  title  is  in  dispute, 
and  has  not  been  established  at  law.    Id, 

By  this  suit  we  are  called  upon  to  determine 
the  title  to  this  stream,  and  to  assess  damages 
growing  out  of  its  alleged  wrongful  use  by  the 
defendant  His  right  to  use  it  depends  upon 
the  facts,  which  ought  to  be  tried  by  a  jury, 
and  the  estimate  of  damages,  if  any,  made  by 
them.  They  are  questions  peculiarly  within 
their  province,  and  I  think  ou^ht  not  to  be 
withdrawn  from  their  consideration. 

To  allow  a  case  like  this  to  be  finally  deter- 
mined in  equity  would  be  to  make  a  prece- 
dent which,  if  followed,  would  invade  the 
rieht  of  trial  by  a  jury  in  a  large  class  of  cases 
where  the  Constitution  declares  the  same  shall 
remain  Inviolate. 

A  motion  for  rehearing  having  been  subse- 
quently made  on  March  14,  1889.  Lord,./., 
delivered  the  opinion  of  the  court  thereon: 

That  the  stream  in  question  was  not  navi- 
gable, within  themeanine  of  the  authorities, for 
the  transportation  of  timoer  or  logs,  and  is  not 
subjected  to  the  public  rights  of  user  for  that 
purpose,  seems  to  me  to  be  established  by  the 
testimony  beyond  controversy.  Even  the  tes- 
tirooDj  for  the  defendant  is  pregnant  with 
proof  that  the  stream  cannot  be  used  for  this 
purpose  without  constant  and  continuing  tres- 
pass when  used  for  floating  lo^s,  and  that  in 
Its  natural  state  it  is  not  of  sufficient  depth  and 
width  to  float  the  products  of  the  forest  to 
market. 

It  is  hardly  possible  to  read  the  testimony— 
in    which   it   appears   numerous    men    were 

J)Iaced  along  the  stream  to  aid  and  push  the 
ogs  along  its  channel,  of  the  jams  and  stand- 
ing of  the  logs  in  consequence  of  its  want  of 
depth  and  width  for  such  floatage,  of  the  de- 
straction  of  its  banks  in  several  places,  and  the 
overflow  on  the  adjacent  lands  of  the  plaintiff 
incident  to  such  use,  and  the  injury  necessarily 
resulting^  therefrom — without  the  conviction 
that  the  stream  has  not  navigable  capacity,  and 
is  not  susceptible  of  beneficial  use  to  the  public 
for  that  purpose. 

We  do  not  mean  to  say  by  this  that  to  be 
navigable  a  stream  must  have  a  sufficient  vol- 
ume of  water  to  be  at  all  times  and  during  all 
seasons  capable  of  being  used  for  the  purpose 
of  valuable  floatage,  and  as  a  channel  of  trade 
and  commerce.  It  is  enough  if  it  has  float- 
able capacity  at  certain  perioids,  recurring  with 
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regularity,  and  continuing  a  sufficient  length 
of  time  to  make  it  useful  as  a  highway  for 
floating  logs.  Such  has  been  the  nolding  of 
this  court.  Fdger  v.  BobinMn,  3  Oreg.  457; 
Shato  V.  Oswego  Iran  Co.  lU  Oreg.  881,  §82. 

But  a  stream,  to  be  navigable  in  this  sense, 
must  be  capable  of  such  floatage  as  is  of  prac- 
tical utility  and  beneflt  to  the  public  as  a  high- 
way for  trade  or,  as  has  been  said,  "  to  float 
the  products  of  the  mines,  the  forests,  or  the 
tillage  of  the  country  through  which  it  flows  to 
market." 

Perhaps  as  ^ood  a  test  of  the  navigability  of 
such  streams  is  found  in  the  case  of  Rhodes  v. 
Otis,  88  Ala.  578.     It  is  there  said: 

"In  determining  the  character  of  a  stream 
inquiry  should  be  made  as  to  the  following 
points:  Whether  it  is  fltted  for  valuable  float- 
age; whether  Uie  public  or  only  a  few  indi- 
viduals are  interested  in  transportation;  wheth- 
er any  great  public  interests  are  involved  in  the 
use  of  it  for  transportation;  whether  the  pe- 
riods of  its  capacity  for  floatage  are  sufficient- 
ly long  to  make  it  susceptible  of  use  beneflcial- 
ly  to  the  public;  whether  it  has  been  previous- 
ly used  by  the  people  generally,  and  how  long 
it  has  been  so  used ;  whether  it  was  mean- 
dered by  the  government  surveyors,  or  included 
in  the  surveys  ;  whether  if  declared  public,  it 
will  probablv  in  future  be  of  public  use  for 
carriage."  Peters  y.  Aew  Orieans  M,  d  C  R. 
Co.  56  Ala.  528. 

Tested  by  this  rule  there  is  scarcely  a  par- 
ticular in  which  the  stream  in  question  would 
not  be  condemned  as  non-navigable  for  the 
transportation  of  logs.  It  is  not  only  not 
adapted  to  a  public  use,  but  the  public  have 
made  no  attempt  to  use  it  for  any  purpose.  It 
Is,  therefore,  perfectly  evident  that  the  defend- 
ant had  no  right  to  float  logs  down  this  stream 
through  the  lands  of  the  plaintiff. 

While  this,  however,  is  not  much  contested, 
it  is  strenuously  urged  that  the  question  of 
navigability  is  a  question  of  fact  forajuiy, 
and  the  case,  therefore,  does  not  authorize  tne 
interference  of  equity.    But  this  is  not  so. 

The  case  of  Meyer  v.  Phillips,  97  N.  Y.  490, 
is  so  on  all  fours  with  the  case  in  hand,  and 
so  direct  an  adjudication  and  authority  for 
such  equitable  interference,  that  we  quote  it  in 
extenso: 

'*But  it  is  claimed,"  said  Earl,  «/.,  "that 
the  facts  of  this  case  do  not  authorize  equitable 
interference,  or  sustain  the  jurisdiction  of  an 
equity  court  .  .  .  The  defendants  threatened 
to  float  a  large  number  of  logs  over  the  plaintifTs 
lands,  using  the  stream  and  its  l)anks  for  that 
purpose,  and  they  would  thus  do  some  dam- 
age to  the  banks  of  the  stream  and  other  lands 
of  the  plaintiff.  They  would  occupy  the 
stream  for  several  days.  Not  only  this ;  they 
claimed  the  right  to  float  the  logs,  and  assert- 
ed in  substance  that  they  would  do  so  when- 
ever they  chose  to.  By  continuing  to  exer- 
cise the  right,  they  might,  by  lapse  of  time,  be 
able  to  prove  and  establish  a  right  by  prescrip- 
tion. They  not  only  claimed  a  right  for  them- 
selves, but  for  the  public  — for  everybody. 
That  in  such  a  case,  upon  such  facts,  a  plaint- 
iff may  maintain  an  equitable  action  to  quiet 
his  title  and  settle  his  rights  and  prevent  the 
threatened  injury,  is  abundantly  settled  by 
authority.      Ang.    Watercourses,    §    449 ;    2 
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Story,  Eq,  Jur.  §  927 ;  8  Pom.  Eg.  Jur.  §  1861 ; 
Holsman  v,  Boiting  Spring  BUacning  Co,  14  N. 
J.  Eq.  885  ;  Campbell  v.  Seaman,  68  N.  Y.  568  ; 
Johnson  V.  Rochester,  18  Hun.  285 ;  Svoindon 
Water  Works  Co,  v.  Wilis  d>  B.  Canal  Nav.  Co. 
L.  R.  7L.  H.  697;  L.  R.  9  Ch.  App.  451;  Clowes 
V.  Staffordshire  Potteries  Water  Works  Co.  L.  R. 
8  Ch.  App.  125,  142 ;  Goldsmid  v.  TunMdge 
Wells  Imp,  Oomrs.  L.  R.  1  Ch.  App.  849.  854. 

"  This  is  not  a  case  where,  the  defendants 
threatened  only  to  commit  a  sinf^le  trespass, 
but  they  threatened  to  commit  and  claimed  the 
right  to  repeat  the  trespass  every  year.  Here 
a  preventive  action  was  proper"  to  prevent  an 
irreparable  injury  within  the  meaning  of  the 
equitable  rule,  and  also  to  avoid  a  multiplicity 
of  suits." 

The  case  in  hand  possesses  all  these  features, 
with  added  aggravation.  It  is  incontestable 
that  the  stream  would  not  float  these  logs  with- 
out extraneous  aid,  and  in  rendering  this  the 
banks  had  to  be  used,  and  were  damaged,  and 
in  places  destroyed,  and  the  plaintiff's  meadow 
overflowed  and  rendered  useless. 

The  facts  show  that  in  tbe  attempt  to  make 
the  logs  float  down  the  stream  thirty  or  forty 
men  were  employed,  with  cant-hooks  and 
other  appliances,  for  the  period  of  twenty  or 
thirty  days,  during  the  season  of  highest  water, 
to  aid  in  the  transportation  of  these  logs.  That 
in  this  attempt  to  navigate  the  stream  for  this 
purpose  no  less  than  thirty  separate  and  dis- 
tinct trespasses  were  committed,  many  of  them 
irreparable  in  their  nature,  and  reaching  to  the 
destruction  of  the  estate  in  the  character  in 
which  it  was  enjoyed. 

The  defendant  not  only  asserts  his  rieht  to 
use  the  stream  for  such  use,  but  he  claims  a 
like  right  for  the  public.  More,  he  threatens 
to  commit,  and  claims  the  right  to  repeat,  not 
a  single  trespass,  but  the  innumerable  tres- 
passes which,  the  facts  show,  must  follow  its 
exercise.  That  in  such  case,  the  plaintiff  is 
entitled  to  an  injunction  to  prevent  irreparable 
injury,  and  to  avoid  a  multiplicity  of  suits,  is 
estabushed  by  the  authorities  beyond  con- 
troversy. 

77ie  motion  for  a  rehearing  is  denied. 


Mary  E.   FURGE80N,   Bespt., 

V. 

Sarah  A.   JONES,  Appt. 

(....Oreg ) 

*1.  To  give  a  decree  of  the  coimty  court 
adopttn^  a  child  any  validity,  such  court 
muBthave  acquired  Jurisdiction  (1)  over  the  par- 
ties seeking  to  adopt  such  child;  (2)  over  the  child 
to  be  adopted;  and  (8)  over  the  parents  of  such 
child. 

2,  Where  it  alllniiatiTely  appears  that  an 
adverse  party  to  a  decree  was  a  non- 
resident  of  the  State  at  the  time  of  its  rendi- 
tion, and  the  record  is  silent  as  to  his  appearance 
or  notice,  there  Is  no  presumption  that  such  court 
acquired  Jurisdiction  over  his  person. 

8.  No  person  shall  be  personally  bound 
by  a  decree  until  he  has  his  day  in 
court*  by  which  Is  meant,  until  he  has  been  duly 
cited  to  appear,  and  has  been  afforded  an  oppor- 
tunity to  be  heard.  A  Judgment  without  such 
*Head  notes  by  the  Ck>iT»T. 
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citation  and  opportunity  wants  all  the  ttMhote 
of  a  Judicial  determination. 

4.  Where  a  court  of  general  Jurisdiettoa 
has  summary  powers  conterred  190a 
it  which  are  wholly  derived  from  statute,  ud 
not  exercised  according  to  the  course  of  the  «»• 
mon  law,  or  are  not  part  of  its  general  JnnsdlD- 
tion,  its  decisions  must  be  regarded  and  tmted 
like  those  of  courts  of  limited  and  special  Jnrii- 
diction. 

5.  Estoppels*  to  be  binding,  must  be  mutnaL 

6.  A  chUd  by  adoption  cannot  inherit  tne 
the  parent  by  adoption,  unless  the  act  of  adop> 
tion  has  been  done  in  strict  accordance  with  the 
statute. 

7.  The  ri^ht  of  adoption  was  unknows  ta 
the  common  la^v*  and  was  repugnant  to  Its 
principles.  Buch  right,  being  In  derogatioo  of 
the  common  law.  Is  a  special  power  oonf^mdbf 
statute;  and  the  rule  Is  that  such  statutes  mortbe 
strictly  construed. 

On  petUitm  for  reheartnff. 

8.  Consent  lies  at  the  foundation  of  stoT 
utes  of  adoption*  and  when  it  Is  required  to 
be  given  and  submitted,  the  ooturt  cannot  ttto 
Jurisdiction  of  the  subject  matter  without  it 

9'  Under  our  statutes  when  the  parents  are 
living,  and  do  not  belong  to  the  excepted  das- 
es.  such  consent  must  be  given,  and  to  a  pre* 
requisite  to  Jurisdiction. 

10.  There  is  a  marked  distinction  betwern 
Jurisdiction  and  the  exercise  of  Jnri^ 
diction.  When  Jurisdiction  has  attached,  lO 
that  follows  is  but  the  exercise  of  Juiisdictioa: 
but  Jurisdiction  does  not  attach  until  theooadi- 
tlons  upon  which  it  depends  are  fulfilled;  heno^ 
a  decree  rendered  without  Jurisdiction  does  n* 
estop  anyone,  and  may  be  collaterally  asBalled  la 
any  action. 

(December  ao,  1888.) 

APPEAL  by  defendant,  from  a  judgment  of 
the  Circuit  Court  of  Marion  Countj  in  fa- 
vor of  plaintiff  in  an  action  of  ejectment  Bs- 
versed. 

The  facts  are  fully  stated  in  the  opinioo  of 
the  court. 

Messrs.  William  K.  Ramsey*  Q^wf 
G.  Bin£^ham  and  Seth  R.  Hammer,  for 
appellant: 

Adoption  is  not  recognized  by  the  commos 
law  and  exists  in  the  United  States  only  bf 
special  statute. 

Bchouler,  Domestic  Relations,  p.  814. 

The  Statute  of  Oregon,  2  Hill,  p.  1840,  pro- 
vides: 

g  2988.  "The  parents  of  the  child,  or  the 
survivor  of  them  shall,  except  as  herein  pio^ 
vided,  consent  in  writing  to  such  adopCioD,** 
etc. 

g  2940.  "If  a  parent  does  not  consent  to  the 
adoption  of  his  child,  the  court  shall  order  a 
copy  of  the  petition  and  order  thereon  to  lie 
served  on  him  personally,  if  found  in  the  State, 
and  if  not,  to  be  published  once  a  week  for 
three  successive  weeks  in  such   newspaper 

{>rinted  in  the  county  as  the  court  directs,  the 
ast  publication  to  be  at  least  four  weeks  be- 
fore the  time  appointed  for  the  hearing,"  etc. 
If  the  father  is  not  made  a  party  his  ri^o 
are  not  affected  and  no  adoption  can  tike 
place.    The  adoption  is  incomplete. 
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Rights  of  inheritaoce  can  only  be  acquired 
through  a  fall  compliance  with  the  provisions 
of  the  statute. 

Shearer  v.  Werner,  56  Iowa,  578.  See  also 
Tyler  t.  Reynolde,  58  Iowa,  146-148;  Keegan 
T.  Oeraghty,  101  111.  26-59;  Luppie  v.  Winans, 
37  N.  J.  Eq.  245-250;  Humphrey,  Appellant, 
187  Mass.  84,  85. 

The  father  of  the  child  would  have  had,  at 
any  time  after  the  attempted  adoption,  the 
right,  as  against  Jones  and  wife,  to  the  custody 
or  the  child.  Public  policy  is  against  the  i)er- 
manent  transfer  dt  the  natural  rights  of  a 
parent. 

Schouler,  Domestic  Relations,  p.  843;  Be 
Searritt,  76  Mo.  565. 

There  are  no  presumptions  in  favor  of  the 
jurisdiction  of  a  probate  court  exercising  a 
special  authority  conferred  by  statute,  and  not 
according  to  the  usual  course  of  proceedings 
at  common  law  or  in  chancery. 

Faeterv.  Waterman,  124  Mass.  592.  594. 

Where  a  court  exercises  a  special  power  it 
must  strictly  comply  with  the  reauirements  of 
the  statute  in  its  proceedings,  and  this  compli- 
ance must  affirmatively  appear  from  the  record 
itself. 

Ncriheutt  v.  Leinery,  8  Oreg.  316;  Galpin  v. 
Page,  85  U.  S.  18  Wall.  850  (21  L.  ed.  959); 
Smith,  Lead.  Cas.  1116. 

An  estoppel  by  record  must  be  binding  on 
hoth  parties  to  it.  or  it  binds  neither. 

Freeman,  Judgments,  §  159. 

The  fact  that  the  appellant  signed  and  pre- 
sented the  petition  for  the  adoption,  and  her 
grantor  consented  to  it,  does  not  estop  her 
nom  asserting  its  invalidity. 

Mereier  v.  Chaee,  9  Allen,  242;  8t,  Louis  v. 
Wiggins  Ferry  Co.  5  West.  Rep.  853,  88  Mo. 
616.  619;  Applegaie  v.  Dowell,  15  Oreg.  518. 

Mr.  George  H.  Burnett*  for  respondent: 

The  decfee  of  adoption  is  valid  as  against 
those  parties  who  took  part  in.  and  procured 
the  decree  to  be  made;  and  however  it  might 
fare  on  appeal  or  other  direct  attack  at  the 
hands  of  the  parent  who  had  no  notice,  it  is 
proof  against  assault  in  this  collateral  proceed- 
inff. 

bection  2946,  Hill's  Code,  provides  that 
"A  pjarent  who  has  not,  before  the  hearing  of  a 
petition  for  the  adoption  of  his  child,  had  per- 
sonal notice  thereof,  may,  at  any  time  within 
one  year  after  actual  notice,  apply  to  the  cir- 
<:uit  court  to  reverse  the  decree.  Said  court, 
after  due  notice,  may,  in  its  discretion,  reverse 
the  same,  if  it  appears  that  any  of  the  material 
allj^tions  in  the  petition  were  not  true." 

l%e  record  discloses  that  appellant  appeared 
in  the  adoption  proceedings  in  the  character  of  a 
petitioner,  and  is  now  standing  in  the  shoes  of 
one  who  also  appeared  there  as  her  adversary. 
The  county  court  thus  had  jurisdiction  of  all 
the  persons  wlio  are  now  before  this  court,  and 
having  also  jurisdiction  of  the  subject  matter, 
its  decree  was  and  is  conclusive  upon  the  legal 
condition  or  relation  of  the  adopted  child,  re- 
spondent herein,  established  by  the  decree. 

2  Hill,  Code,  8  738;  Hermann,  Estoppel, 
g§  52, 53, 149;  Wolfs  Appeal  (Pa. )  12  Cent.  Rep. 
426;  SgwaU  v.  Boberts,  115  Mass.  275. 

Appellant  and  respondent  herein  were  par- 
ties to  the  adoption  proceedings  within  the 
meaning  of  the  rule  laid  down  '*' 
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Bigelow,  Estoppel,  p.  46. 

As  to  the  binding  effect  of  judgments  or  de- 
crees on  parties  and  privies,  see — 

Wilson  Y.Deen,  121  U.  S.  525  (30  L.  ed. 
980);  I{eil  v.  Tolman,  12  Oreg.  289;  Nieldin  v. 
Hobin,  13  Oreg.  406. 

Jurisdiction,  in  a  case  of  this  kind,  consists 
of  two  elements:  (1)  jurisdiction  over  the  sub- 
ject matter,  and  (2)  jurisdiction  over  the  person. 

"Jurisdiction  of  the  subject  matter"  is  "the 
power,  lawfully  conferred,  to  deal  with  the 
general  subject  involved  in  the  action." 

Hunt  V.  Hunt,  72  N.  Y.  217.  228;  Lange  v. 
Benedict,  78  N.  Y.  12,  27. 

It  is  the  character  of  the  suit  on  the  part  of 
a  plaintiff,  which  sives  the  right  of  jurisdic- 
tion to  a  court,  so  lar  as  the  subject  matter  is 
concerned,  and  not  of  the  defense  thereto. 

Wells,  Jurisdiction,  §  4. 

The  County  Court  of  Marion  County  had 
jurisdiction  of  the  subject  matter  of  adoption 
conferred  upon  it  by  legislative  authority.  Ab- 
sence of  jurisdiction  over  the  person  of  the 
father  does  not  render  the  (iecree  absolutely 
and  utterly  void,  as  to  all  persons,  and  partic- 
ularly the  parties  here,  who  participated  in  the 
adoption  proceedings. 

State  V.  Bichmond,  26  N.  H.  232;  Hawes,  Ju- 
risdiction, §  9. 

Those  persons  as  to  whom  the  process  and 
proceedings  have  been  regular  can  take  no  ex- 
ception b^use  others  have  not  been  notified, 
or  that  they  have  not  been  notified  in  the 
proper  manner. 

Orand  Bapids,  K  d  L.  S.  B.  Co.  v.  Gray, 
38  Mich.  461;  GoU  v.  Brigham,  41  Mich.  227; 
Church  V.  Grossman,  49  Iowa,  444;  Jack  v. 
Des  Moines  &  Ft.  D.  B.  Co.  49  Iowa,  627.  See 
SewaU  V.  BoberU,  115  Mass.  275;  Wolfs  Ap- 
peal (Pa.)  12  Cent.  Rep.  426. 

Section  2946  is  evidently  an  exception  to  the 
general  rule  laid  down  in  §  2938,  requiring  the 
written  consent  of  both  parents.  The  Legis- 
lature has  said  that  the  effect  of  the  decree  of 
adoption  as  against  the  natural  father,  although 
pronounced  without  his  knowledge,  in  the 
first  instance,  is  such  that  the  decree  is  not 
void,  but  merely  voidable.  A  decree,  voidable 
only  is  binding  on  all  parties  until  set  aside 
at  the  instance  of  one  who  has  a  right  to  com- 
plain. 

Strahan*  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  of  ejectment  prosecuted  by 
the  plaintiff  to  recover  certain  real  property  sit- 
uated in  Marion  Countv. 

It  appears  from  the  findings  that  one  D.  W. 
Jones  was  the  owner  of  the  real  property  in 
controversy  at  the  time  of  his  death,  and  that 
he  died  intestate  in  said  County  of  Marion. 
That  one  Emma  G.  Charlesworth  was  his 
only  heir  at  law,  unless  the  plaintiff  was  also 
an  heir,  by  virtue  of  a  certain  decree  of  the 
County  Court  of  Marion  County,  Oreg.,  by 
which  said  court  allowed  saidD.  W.  Jones  and 
the  defendant  herein  to  adopt  the  plaintiff,  if 
said  decree  is  valid.  That  prior  to  the  com- 
mencement of  this  action  said  Emma  G. 
Charlesworth  duly  conveyed  all  her  interest  in 
said  real  property  to  the  defendant,  who  there- 
by became  the  owner  thereof,  unless  the  plaint- 
iff was  entitled  to  inherit  one  half  thereof  by 
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virtue  of  said  decree  of  adoption.  That  prior 
to  September  28,  1876,  said  Emma  G.  Charles- 
worth  and  Sylvester  H.  Jenner  were  husband 
and  wife,  and  the  plaintiff  was  born  to  them  in 
lawful  wedlock,  and  that  on  the  28th  day  of 
September,  1876,  said  parties  were  by  a  de- 
cree of  the  District  Court  of  the  Twelfth  Judi- 
cial District,  in  the  State  of  California,  duly 
divorced,  and  the  care  and  custody  of  the  plaint- 
iff was  duly  awarded  to  said  Emma.  That  on 
April  2,  1877,  said  D.  W.  Jones,  and  the  de- 
fendant, his  wife,  made  and  si^ed  a  certain 
petition,  which  was  presented  to  the  County 
Court  of  Marion  County,  Oreg.,  as  follows: 

To  the  Hon.  John  Peebles,  County  Judge  for  th^ 
County  of  Marion  and  State  of  Oregon: 
Your  petitioners,  D.  W.  Jones  and  Sarah  A. 
Jones,  his  wife,  of  the  City  of  Salem  and  State 
of  Oregon,  respectfully  represent  to  your  Hon. 
Court  that  they  now  have  the  care  and  custody 
of  Mary  Ellen  Jenner,  a  female  child  of  the 
^  of  ten  years;  that  the  parents  of  the  said 
child  are  Sylvester  H.  Jenner,  now  re^idinf  in 
San  Francisco,  California,  and  Emma  G.  Jen- 
ner, since  divorced  from  said  Sylvester  Jenner, 
and  married  to  George  Charlesworth;  that  in 
said  decree  of  divorce  the  care  and  custody  of 
said  child  was  given  to  its  mother,  Emma  G. 
Jenner,  now  Emma  G.  Charlesworth;  that 
your  petitioners  desire  to  adopt  the  said  Mary 
Ellen  Jenner  as  their  own  child,  and  pray  your 
Hon.  Court  for  a  decree  makin?  said  child,  to 
all  legal  intents  and  purposes,  the  child  of  peti- 
tioners, and  that  the  name  of  said  child  be 
changed  to  Mary  Ellen  Jones. 

[Signedl  D.  W.  Jones, 

S.  A.  Jones. 

State  of  Oregon,  County  of  Marion,  m.* 

I,  Emma  G.  Charlesworth,  beineduly  sworn, 
say  that  I  am  the  mother  of  Marv  Ellen  Jenner, 
mentioned  in  the  foregoing  petition  of  D.  W. 
Jones  and  wife;  that  I  was  divorced  from  Syl- 
vester H.  Jenner  at  San  Francisco  on  or  about 
September  1st,  1876,  and  that  the  court  in  grant- 
ing Uie  divorce  awarded  the  care  and  custody 
of  said  child  to  its  mother,  deponent  herein; 
that  I  hereby  consent  to  the  adoption  of  said 
child  by  said  D.  W.  Jones  and  wife,  and  that 
the  name  of  said  child  be  changed  to  Mary 
Ellen  Jones.  Emma  G.  Charlesworth. 

Subscribed  and  sworn  to  before  me  the  19th 
day  of  March,  1877. 

[Sealed]  Seth  R.  Hammer, 

Notary  Public. 

Indorsed: 

Ordered  that  the  within  application  be  grant- 
ed, and  that  a  decree  be  entered  in  accoraance 
with  the  prayer  of  this  petition,  and  the  law  in 
snch  case  provided. 

J.  C.  Peebles,  County  Judge. 

April  2,  1877. 

FQed  April  2,  1877.  Geo.  A.  Eades,  Clerk. 

On  the  same  day  the  following  decree  or  or- 
der was  entered  in  said  matter  by  said  county 
court: 

Now,  at  this  day,  comes  D.  W.  Jones  and 
S.  A.  Jones,  his  wife,  and  present  to  this  court 
their  petition  asking  leave  to  adopt  Mary  Ellen 
Jenner,  who  is  ten  years  of  age,  and  to  change 
her  name  to  Mary  Ellen  Jones;  and  it  satisfac- 
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torily  appearing  to  the  court  that  said  Mur 
Ellen  Jenner  is  the  daughter  of  Sylvester  H. 
Jenner  and  Emma  G.  Jenner,  now  Emma  6. 
Charlesworth;  that  said  Emma  G.  Jenner  was 
divorced  from  said  Sylvester  H.  Jenner  in  the 
State  of  California,  and  that  Sylvester  H.  Jen- 
ner is  still  a  widower  of  said  State;  that  in  the 
decree  of  divorce  aforesaid  the  care  and  custodr 
of  said  Mary  Ellen  Jenner  was  awarded  by  the 
court  to  her  mother,  the  said  Emma  6.  Jenner, 
now  Emma  G.  Charlesworth;  and  it  further  ap- 
pearing that  the  written  consent  of  the  said  Em- 
ma G.  Jenner,  now  Emma  G.  Charieswoith,  to 
the  said  adoption  and  change  of  name  has  been 
filed  with  the  petition  aforesaid  to  this  coait. 
and  that  the  said  D.  W.  Jones  and  Sarah  A. 
Jones  are  of  sufficient  ability  to  bring  up  said 
child,  and  to  furnish  her  with  sufficient  care 
and  attention  and  education,  and  that  it  is  fit 
and  proper,  and  for  the  best  interest  of  said 
child,  that  said  adoption  should  take  place— it 
is  therefore  ordered  by  the  court  that  from  and 
after  this  date  the  said  Mary  Ellen  Jenner  shall 
be,  to  all  intents  and  purposes,  the  child  of  said 
petitioners,  D.  W.  Jones  and  Sarah  A.  Jonea, 
and  that  the  name  be  changed  to  that  of  Mary 
Ellen  Jones. 

[Signed]  John  C.  Peebles,  Judge. 

It  is  further  found  by  the  court  that  at  the 
time  of  presentation  of  said  petition  and  con- 
sent, and  the  rendition  of  said  decree  of  adop- 
tion, the  father  of  said  plaintiff  was  Uring, 
but  that  no  notice  whatever  was  given  to  him 
of  the  flline  of  said  petition  or  consent,  or  of 
said  proceedings  thereon,  prior  to  the  rendition 
of  said  decree,  nor  was  any  appearance  for  or 
on  behalf  of  said  Jenner  ever  entered  in  said 
county  court  in  said  proceeding,  or  in  relation 
thereto.  That  about  three  years  after  the  rendi- 
tion of  said  decree  said  plaintiff  informed  her 
father  that  she  had  been  adopted  by  said  D.  W. 
Jones  and  his  wife,  the  defendant  herein,  and 
her  father  approved  thereof.  That  no  one  has 
ever  appealed  from  the  said  decree  of  said 
county  court.  That,  after  said  decree  was  ren- 
dered, Jones  and  the  defendant  took  chain  of 
the  plaintiff,  and  that  she  lived  with  mem 
for  about  six  years,  and  was  during  said  time 
treated  by  Jones  and  wife  as  their  child. 

There  were  also  other  findings  of  fact,  hot 
Xh&j  present  no  question  of  law  for  our  ooond- 
eration  on  this  appeal 

The  court  found,  as  conclusions  of  law: 
**flnl,  that  the  decree  of  adontion  mentioned 
in  and  set  out  in  my  sixth  finding  of  fact  was 
and  is  binding  and  conclusive  upon  Emma  0. 
Charlesworth,  and  upon  Sarah  A.  Jones,  her 
successor  in  interest;  Meoond^  that  the  plaintiflT 
is  the  owner  and  entitled  to  the  poflsesaion  of 
one  undivided  one  half  (subject  to  the  defend- 
ant's dower  interest  therein)  of  the  real  prootttj 
described  in  her  complaint;  t/itrd» that  the  pkint- 
iff  is  entitled  to  a  Judgment  for  the  posaesaioo 
of  said  real  property,  and  for  one  dollar  dam- 
ages, and  for  her  costs  and  disbunements." 

From  this  Judgment  the  defendant  has  ap- 
pealed to  this  court 

1.  The  sole  question  to  be  determined  is  the 
validity  of  the  decree  of  the  County  Cooit  of 
Marion  County,  allowing  D.  W.  Jones  and 
wife,  the  present  defendant,  to  adopt  the  plafait- 
iff  as  their  child.    If  that  decree  is  valid,  then 
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the  Judgment  of  the  court  below  is  right,  and 
ought  to  be  affirmed;  if  otherwise,  it  must  be 
reversed. 

The  act  of  adopting  a  child  is  not  of  common- 
law  origin,  but  was  taken  from  the  civil  law, 
and  introduced  here  bv  statute.  The  provis- 
ions on  the  subject  are  found  in  several  sections 
of  Hill's  Code. 

Section  2937  provides  who  may  adopt  a  child, 
residence  of  parties,  and  who  must  ^oin  in  the 
petition,  and  in  what  court  the  x>etition  is  to  be 
presented. 

Section  2938  says:  "The  parenU  of  the  child, 
or  the  survivor  of  them,  shall,  except  as  herein 
provided,  consent  in  writing  to  such  adoption. 
If  neither  parent  is  living,  the  guardian  of 
such  child,  or,  if  there  is  no  guardian,  the  next 
of  kin  in  this  State,  may  give  such  consent,  or, 
if  there  la  no  next  of  kin,  the  court  may  appoint 
some  suitable  person  to  act  in  the  proceedings 
as  next  friend  of  the  child,  and  to  give  or  with- 
hold such  consent." 

By  section  2989  the  court  is  authorized  to 
proceed  as  if  a  parent  were  dead  if  sucb  parent 
18  insane,  imprisoned  in  the  state  prison  under 
a  sentence  for  a  term  not  less  than  three  years, 
or  has  willfully  deserted  and  neglected  to  pro- 
vide proper  care  and  maintenance  for  the  child 
for  one  ^ear  next  preceding  the  time  of  filing 
the  petition. 

Section  2940  provides,  where  a  parent  does 
not  give  consent  to  the  adoption  of  a  child,  he 
IS  to  be  personally  served  with  a  copy  of  the 
petition  and  order  thereon,  if  found  in  the 
State;  if  not,  to  be  published  once  a  week  for 
Uiree  successive  weeks  in  such  newspaper 
printed  in  the  county  as  the  court  directs,  the 
last  publication  to  be  at  least  four  weeks  before 
the  time  appointed  for  the  hearing. 

Section  2941  re(piires  the  consent  of  the  child 
to  such  adoption,  if  he  is  of  the  age  of  fourteen 
years  or  upwards. 

Section  2942  defines  the  duty  of  the  court 
upon  the  hearing,  and  what  facts  must  be  made 
to  appear,  and  the  substance  of  the  order  to  be 
made. 

Section  2943  defines  the  effect  of  such  adop- 
tion as  to  relationship  and  inheritance;  and  sec- 
tion 2944  deprives  the  parents  of  such  child  of 
all  leeal  rights  as  resplects  the  child,  and  frees 
him  iTom  all  obligations  of  maintenance  and 
obedience  as  respects  his  parents. 

The  question  thus  presented  for  our  deter- 
mination is  a  very  important  one,  and  lies  in 
narrow  limits.  Its  correct  solution  depends  on 
the  single  Question  whether  or  not  the  County 
Court  of  Marion  County,  at  the  time  it  made 
the  decree  authorizing  Jones  and  wife  to  adopt 
the  plaintiff,  had  acquired  the  requisite  juris- 
diction over  the  parties  for  that  purpose. 

To  give  its  decree  any  force  or  enect,  juris- 
diction must  have  been  acquired  by  the  court 

(1)  over  the  persons  seeking  to  adopt  the  child, 

(2)  over  the  child,  and  (8)  over  the  parents  of 
such  child. 

It  may  be  assumed,  I  think,  that  enough  is 
shown  to  give  said  court  jurisdiction  under  sub- 
divisions 1  and  2,  and  over  Mrs.  Emma  G. 
Charlesworth,  the  mother  of  the  child. 

The  sole  question  to  be  examined,  therefore, 
is  whether  enough  is  shown  to  eive  said  court 
jurisdiction  over  the  person  of  Sylvester  H. 
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Jenner,  the  child's  father.  But,  before  pro- 
ceeding to  the  consideration  of  this  question,  it 
may  be  well  to  advert  to  the  principles  of  law 
to  be  applied  in  the  determination  of  the  ques- 
tion of  jurisdiction.  And  in  the  examination 
of  this  question  we  assume,  for  the  purposes 
of  this  case,  but  without  deciding  it,  that,  un- 
der the  Constitution  and  laws  of  this  State, 
county  courts,  in  the  exercise  of  the  powers 
conferred  by  this  statute,  are  to  be  regarded  as 
courts  of  general  jurisdiction. 

It  appears  that  at  the  time  the  petition  was 
presented  to  the  county  court  Sylvester  H. 
Jenner  was  a  nonresident  of  this  State.  In 
such  case,  and  the  record  is  silent,  there  can  be 
presumption  that  jurisdiction  over  his  person 
was  acquired. 

Mr,  Justice  Field  in  Oalpin  v.  Page,  85  U.  S. 
18  Wall.  850  [21  L.  ed.  9691,  states  the  rule  ap- 
plicable in  such  cases:  "  Whenever,  therefore. 
It  appears  from  the  inspection  of  the  record  of 
a  court  of  general  jurisdiction  that  the  defend- 
ant, against  whom  a  personal  judgment  or  de- 
cree is  rendered,  was  at  the  time  of  the  alleged 
service  without  the  territorial  limits  of  the 
court,  and  thus  beyond  the  reach  of  its  process, 
and  that  he  never  appeared  in  the  action,  the 
presumption  of  jurisdiction  over  his  person 
ceases,  and  the  burden  of  establishing  the  juris- 
diction is  cast  upon  the  party  who  invokes  the 
benefit  or  protection  of  the  judgment  or  de- 
cree." 

Further:  "  It  is  a  rule  as  old  as  the  law,  and 
never  more  to  be  respected  than  now,  that  no 
one  shall  be  personally  bound  until  he  has  had 
his  day  in  court,  by  which  is  meant  until  he 
has  been  duly  cited  to  appear,  and  has  been 
afforded  an  opportunity  to  be  heard.  Judg- 
ment without  such  citation  and  opportunity 
wants  all  the  attributes  of  a  judicial  determina- 
tion; it  is  judicial  usurpation  and  oppression, 
and  never  can  be  upheld  where  justice  is  justly 
administered." 

In  the  same  case,  and  speaking  more  directly 
to  the  point  now  under  consideration,  the  court 
quoted  with  approbation  a  decision  of  the  Su- 
preme Court  01  KewHampshire  (Morse  v.  Presby, 
25  N.  H.  802),  to  the  effect  that  a  court  of  general 
jurisdiction  may  have  special  and  summary 
powers,  wholly  derived  from  statutes,  not  exer- 
cised according  to  the  course  of  the  common  law, 
and  which  do  not  belong  to  it  as  a  court  of  gen- 
eral jurisdiction.  In  such  cases  its  decisions 
must  be  regarded  and  treated  like  those  of 
courts  of  limited  and  special  jurisdiction.  The 
jurisdiction  in  such  cases,  both  as  to  the  sub- 
ject matter  of  the  judgment,  and  as  to  the  per- 
sons to  be  affected  by  it,  must  appear  by  the 
record,  and  everything  will  be  presumed  to  be 
without  the  jurisdiction  which  does  not  dis- 
tinctly appear  to  be  within  it.  And  after 
some  other  observations  the  court  adds: 

"But  where  the  special  powers  conferred 
are  exercised  in  a  special  manner  not  according 
to  the  course  of  the  common  law,  or  where  the 
general  powers  of  the  courts  are  exercised  over 
a  class  not  within  its  ordinary  jurisdiction  up 
on  the  performance  of  prescribed  conditions, 
no  sudi  presumption  of  furisdiction  will  attend 
the  judgment  of  the  court.  The  facts  essential 
to  the  exercise  of  the  special  jurisdiction  must 
appear  in  such  cases  upon  the  record." 
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This  doctrine  was  fully  approved  by  'this 
court  in  Northcut  v.  Lemery,  8  Greg.  817,  which 
renders  its  further  discussion  unnecessary. 

Applying  these  tests  to  the  record  before  us, 
it  is  manifest  that  the  court  had  no  jurisdiction 
whatever  over  Sylvester  H.  Jenner  at  the  time 
it  rendered  said  decree  of  adoption.  He  was 
never  served  with  notice,  and  did  not  appear, 
and  therefore  the  court  was  utterly  without 
jurisdiction  to  render  any  dcreee  or  make  any 
order  which  could  in  any  manner  affect  his 
rights. 

2.  But  counsel  for  plaintiff  argues  that  this 
defendant  is  in  no  condition  to  make  the  objec- 
tion of  want  of  jurisdiction;  that  she  consented 
to  the  act  of  adoption,  and  that  she  is  bound  by 
it.  If  this  is  so,  it  must  be  on  the  ground  of 
estoppel.  But  estoppels,  to  be  binoing,  must 
be  mutual,  and  if  Sylvester  H.  Jenner,  who  was 
a  necessary  party  to  this  proceeding,  was  not 
bound  by  the  decree,  it  is  not  perceived  on 
what  ground  the  same  could  be  held  binding 
on  2My  of  the  other  parties.  But,  waiving  this 
objection,  I  think  the  findings  show  that  the 
attempted  adoption  was  never  consummated, 
because  the  statute  under  which  the  proceed- 
ings were  had  was  never  complied  with. 

The  statutes  require  the  consent  in  writing 
of  the  parents,  unless  they  are  brought  within 
its  exceptions.  Here  only  one  parent  con- 
sented, and  there  was  no  attempt  made  to 
bring  the  other  within  the  exceptions  contained 
in  the  statute,  and  the  petition  was  not  served 
upon  him. 

A  question  closely  akin  to  this  in  principle 
came  before  the  Supreme  Court  of  Iowa  in 
Tyler  v.  Beynolds,  53  Iowa,  146,  and  the  court 
said: 

"  Therefore  a  child  by  adoption  cannot  in- 
herit from  the  parent  bv  adoption,  unless  the  act 
of  adoption  has  been  done  in  strict  accord  with 
the  statute.  The  statutory  conditions  and  terms 
are  that  the  written  Instrument  must  be  exe- 
cuted, signed,  acknowledged  and  filed  for  rec- 
ord. When  this  is  done  the  act  is  complete. 
If  the  named  requisites  are  not  done,  then  the 
act  is  not  complete,  and  the  child  cannot  inherit 
from  the  parent  by  adoption.  The  filing  for 
record  is  just  as  important  in  a  statutory  sense 
as  the  execution  or  acknowledgment.  One 
may  be  dispensed  with  as  well  as  tne  other,  for 
the  right  depends  solely  on  the  statute.  There 
is  no  room  for  construction,  unless  we  elimin- 
ate words  from  the  written  law,  and  this  we 
are  not  authorized  to  do." 

Long  V.  Hewitt,  44  Iowa,  863,  and  Keegan  v. 
Oeraghty,  101  111.  26,  lay  down  in  effect  the 
same  principle. 

In  the  State  of  New  Jersey  a  statute  is  in 
force  very  similar  to  ours,  which  came  before 
the  Prerogative  Court  of  that  State,  and  re- 
ceived a  construction  in  Luppie  v.  Winans,  87 
N.  J.  Eq.  245. 

In  that  case  the  court  said:  *  'The  child  was 
under  fourteen  years  of  age,  and  the  court,  as 
appears  by  the  opinion,  construed  the  statute 
as  requiring  no  consent,  either  on  the  part  of 
parent  or  child,  to  the  adoption  in  such  a 
case,  but  held  that  in  such  cases  the  statute  con- 
fides the  whole  matter  to  the  discretion  of  the 
orphan's  court,  without  regard  to  the  wishes  of 
either  parent  or  chUd.  This  construction  is 
entirely  inadmissible.  It  would  make  the  law 
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liable  to  be  the  instrument  of  the  foidUe 
transfer  of  one  man's  child  to  another  persoo, 
in  spite  of  the  parents'  opposition,  prorided  tbe 
court  deems  it  advantageous  for  tbe  child  that 
the  transfer  be  made.  The  law  expressly  giTa 
to  the  decree  of  adoption  the  effect  of  severing 
absolutely  the  legal  ties  between  the  parent  and 
the  child,  and  putting  at  an  end  their  reciprocal 
relations.  It  aeclares  that  from  tbe  date  of  tbe 
decree  the  rights^duties,  privileges,  and  relatums 
between  the  child  and  tbe  parent  shall  he  in  all 
respects  at  an  end,  except  the  right  of  inherit- 
ance, and  transfers  (hem  all.  A  just,  and  it 
seems  to  me  an  obvious  and  necessarv,  cod- 
struction  of  our  statute  of  adoption  is  that,  if 
the  child  be  under  fourteen,  there  need  be  no 
consent  on  its  p^rt,  but  the  consent  of  the  par- 
ent or  parents,  if  there  be  any  living,  provWcd 
they  be  known,  and  not  hopelessly  mtemperate 
or  insane,  and  have  not  abandoned  the  child, 
mu?t  be  obtained." 

The  same  view  seems  to  prevail  in  Pennsyl- 
vania under  the  statute  of  that  State. 

The  only  cases  cited  upon  the  argument  from 
that  State  are  Booth  v.  Van  AUen,  7  Phila.  401; 
and  Hurley  v.  (/ Sullivan,  137  Mass.  86.  The 
court,  in  passing  upon  the  effect  and  constrnc- 
tion  of  the  statute,  said:  *'Bot  there  is  one  other 
objection  which  we  think  is  vital.  The  Act  of 
May  4,  1855,  empowers  the  court  to  make  a 
decree  of  adoption  with  the  consent  of  the 
parents  or  surviving  parent,  and,  if  there  be 
none,  of  the  next  friend  of  an  infant.  Tbe 
strict  legal  signification  of  tbe  term  'parents'  is 
the  lawful  father  and  mother  of  a  child,  bat  it 
may  be  questioned  whether  it  does  not  mean 
more  than  this  in  the  Act  of  1855^whethertbe 
words  ought  not  rather  to  be  taken  to  mean 
those  who  stand  in  the  relation  of  father  aod 
mother  to  the  infant.  If  this  be  the  correct 
view,  then  the  proceedings  for  leave  to  adopt 
the  infant  as  hers  are  void  for  want  of  consent 
of  parents,"  etc. 

New  Hampshire  has  a  statute  similar  to  oor$, 
which  came  before  the  Supreme  Court  of  Maa- 
sachusetts  In  Foster  v.  Waterman,  124  Mass. 
592.  A  child  of  persons  resident  in  the  State 
of  Massachusetts  had  been  adopted  in  the  State 
of  New  Hampshire,  and  the  validity  of  said 
adoption  was  the  question  to  be  decided,  and 
the  court  held  that  "  Such  a  statute  is  not  to 
be  presumed  to  extend  to  a  case  in  which  the 
domicil  of  those  petitioning  for  leave  to  adopt 
a  child  is  in  another  State.  The  provision  in 
the  statute  of  New  Hampshire,  that  the  decree 
may  be  made  in  the  county  where  the  peti- 
tioner or  the  child  resides,  implies  that  the  stat- 
ute is  intended  to  be  limited  to  cases  in  which 
all  parties  have  their  domicil  in  that  State." 

8.  It  was  claimed,  however,  that  the  adoption 
was  complete  as  to  the  defendant  and  tbe  other 
persons  who  were  in  fact  parties  to  the  record. 

This  construction  was  pressed  upon  the  Su- 
preme Court  of  Iowa  in  Shearer  v.  Weaver,  56 
Iowa,  578,  and  rejected,  the  court  saying:  "Our 
statute  having  provided  specifically  the  means 
whereby  one  sustaining  no  blood  relation  to  an 
intestate  may  inherit  his  property,  the  rights  of 
inheritance  must  be  acquired  in  that  manner, 
and  can  be  acquired  in  no  other  way." 

From  these  citations,  and  the  plain  impoit 
of  the  statute  itself,  it  is  manifest  that  tbe  at- 
tempted adoption  of  the  plaintiff  by  Jcoks 
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«iid  wife  was  never  consammated,  and  that  the 

SlaiDtiff  never  acquired  any  rights  to  inherit 
ones'  property  by  reason  of  the  facts  found  by 
the  court.  The  proceedings  were  fatally  defec- 
tive because  the  father  of  the  child  did  not  con- 
sent to  the  adoption,  nor  was  any  notice  of  the 
application  for  such  adoption  served  upon  him, 
nor  did  he  app^,*  and,  being  a  nonresident  of 
the  State,  I  am  inclined  to  the  opinion  the  stat- 
ute did  not  apply  to  him. 

However  that  may  be  the  proceedings  were 
fatally  defective  on  the  other  grounds.  The 
•court  s  second  conclusion  of  law  was,  there- 
fore, not  justified  by  the  facts  found;  and  for 
that  reason  the  judgment  must  be  revereed,  and 
the  cause  remanded  to  the  court  below. 

The  other  case  between  the  same  parties,  and 
submitted  with  this  one,  and  involving  the 
same  questions,  must  also  be  reversed  and  re- 
manded. 

The  conclusions  reached  render  it  unneces- 
sary to  order  a  new  trial,  because  in  no  possible 
view  of  the  facts  would  the  plaintiff  be  entitled 
torecoyer. 

A  petition  for  rehearing  having  been  subse- 
quently made  on  March  12,  1889,  Lord*  J., 
delivered  the  opinion  of  the  court  thereon: 

In  this  motion  for  rehearing  the  argument  of 
eo'unse)  amounts  to  this:  That  the  absence  of 
consent  of  one  of  the  parents,  or  to  give  the 
notice  as  prescribed  by  the  statute,  if  not  found 
in  the  State,  only  renders  the  proceeding  and 
decree  of  adoption  yoidable,  but  not  void;  and, 
unless  corrected  on  appeal,  such  decree  cannot 
be  collaterally  assailed. 

This  contention  is  necessarily  based  on  the 
idea  that  the  consent  of  both  parents,  if  living 
and  not  belonging  to  the  excepted  classes,  or 
notice  as  prescribed  and  already  adverted  to, 
is  not  a  prerequisite  to  jurisdiction;  that  it  is 
sufficient  if  the  consent  of  one  of  the  parents  be 
obtained,  and  that  the  other  parties,  yiz.,  the 
child  and  petitioning  parents,  are  present,  and 
consenting  to  the  proceeding,  for  jurisdiction 
to  attach,  and  thus  to  authorize  the  court  to 
judicially  act. 

If  this  position  be  tenable,  the  decree  of 
adoption  is  not  void,  and  cannot  be  collaterally 
attacked;  for  it  is  elementary  law  that,  after 
jiuisdiction  has  attached,  although  errors  may 
occur  in  the  exercise  of  such  jurisdiction,  the 
judgment  rendered  in  such  case  is  beyond  the 
reach  of  collateral  inquiry. 

On  the  other  hand,  if  the  consent  of  both 
parents,  or  the  consent  of  one  and  notice  to  the 
other  as  prescribed,  whether  in  or  out  of  the 
State,  as  the  case  may  be,  is  necessary,  and 
must  precede  the  right  or  power  of  the  court 
to  act  ju^dally,  all  other  parties  being  present 
and  consenting — such  unity  of  consent,  so  to 
«peak,  is  a  prerequisite  to  jurisdiction,  and  a 
decree  not  founded  upon  it  would  be  a  mere 
nullity,  binding  no  one,  and  subject  to  be  so 
declared  in  a  collateral  action. 

Our  inquiry,  then,  is  reduced  to  this :  What 
are  the  requirements  of  our  statute  essential  to 
confer  jurisdiction  upon  the  facts  as  presented 
in  this  record  ? 

It  will  assist  us  some  in  determining  this 
question  to  ascertain  the  nature  of  the  power 
conferred,  and  the  rule  of  construction,  in 
Aucfa  case,  to  be  applied  to  the  statute.    The 


8  LuRA. 


40 


permanent  transfer  of  the  natural  rights  of  a 
parent  was  against  the  policy  of  the  common 
law.  The  nght  of  adoption,  as  conferred  by 
this  statute,  was  unknown  to  it,  and  repuraant 
to  its  principles.  Such  right  was  of  civU  law 
origin,  and  derived  its  sanction  from  its 
Code. 

The  right  of  adoption,  then,  being  in  deroga- 
tion of  common  law,  is  a  special  power  con- 
ferred by  statute,  and  the  rule  is  that  such 
statutes  must  be  strictly  construed.  Brown  v. 
Barry,  8  D.  8.  8  Dall.  865  [1  L.  ed.  688]; 
Dwar.  Stat.  267. 

This  being  so,  the  statute  must  receive  a 
strict  interpretation,  and  every  requirement 
essential  to  authorize  the  court  to  exercise  the 
special  power  conferred  must  be  strictly  com- 
plied with. 

The  statute  provides  that  the  parents  of  the 
child,  except  as  therein  provided,  shall  con- 
sent in  writing  to  such  aaoptlon;  but  further 
provides  that,  if  a  parent  does  not  consent  to 
the  adoption  of  his  child,  the  court  shall  order 
a  copy  of  the  petition  and  order  therein  to  be 
served  on  him  personally,  if  found  in  the  State, 
and,  if  not,  by  publication  as  therein  pro- 
vided. 

As  the  facts  do  not  involve  the  excepted 
classes,  the  provisions  of  the  statute  in  that  re- 
gard are  omitted.  The  object  of  such  service, 
whether  actual  or  constructive,  when  it  has 
reference  to  those  cases  which  require  the 
written  consent,  and  such  written  consent  is 
not  given,  is  to  notify  the  party  of  the  hearing, 
in  order  to  ascertain  whether  his  consent  may 
be  obtained  or  will  be  given,  so  that  the  court 
may  have  the  requisite  authority  to  make  the 
d^ecree  of  adoption.  If  he  appears  and  refuses 
to  give  such  consent,  there  is  then  wanting 
what  the  statute  specially  names  as  essential 
to  authorize  the  court  to  make  a  decree  or 
judicially  act  in  the  premises.  The  reason  is 
that  consent  lies  at  the  foundation  of  statutes 
of  adoption,  and,  when  it  is  required  to  be 
given  and  submitted  to  the  court,  the  court 
cannot  take  jurisdiction  of  the  subject  matter 
without  it. 

''The  consent  of  the  natural  parents,"  says 
one  writer,  "  and  of  the  chUd,  if  of  sufficient 
understanding,  are,  except  in  cases  where  the 
parents  have  deserted  their  child,  or  are  con- 
fined in  prison,  as  a  rule,  indispensable."  8 
Cent.  L.  J.  898. 

Says  another  writer,  in  annotating  a  case, 
"The  adoption,  except  where  it  consists 
merely  in  declaring  the  person  adopted  an 
heir  of  the  adoptor,  must  be  founded  on  con- 
sent All  the  statutes  require  the  written,  and 
generally  the  recorded,  consent  of  the  adopting 
parent  or  parents,  and  of  the  parents,  parent, 
guardian,  next  of  kin,  or  next  friend  of  the 
minor  appointed  by  the  court,  in  most  States 
the  consent  of  the  minor,  if  over  fourteen,  and 
finally  the  consent  of  the  court. "  14  Am.  Law 
Reg.  N.  S.  682. 

And  it  is  further  remarked  that  the  case 
annotated  is  valuable  as  an  illustration  of  the 
strict  construction  that  ought  to  be  applied  in 
deciding  questions  arising  under  statutes  of 
adoption. 

In  Luppie  y.  Winans,  87  N.  J.  Eq.  246,  the 
court  says  :  "A  just,  and  it  seems  to  me  an 
obvious  {md.  necessary,  construction  of  our 
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statutes  of  adoption  is  that,  if  the  child  be  un- 
der fourteen,  there  need  be  no  consent  on  its 
part,  but  the  consent  of  the  parent  or  parents, 
if  there  be  any  living,  provided  they  be  known 
and  not  hopelessly  intemperate  or  insane,  and 
have  not  abandoned  the  child,  must  be  ob- 
tained." 

It  is  thus  apparent  that  if  the  parents  are 
living,  and  do  not  belong  to  the  excepted 
classes,  their  consent  must  be  obtained,  and  is 
a  prerequisite  to  ]'urisdiction;  that  without 
such  consent  jurisdiction  does  not  attach,  and 
the  court  is  without  authority  to  act  and  make 
a  decree  of  adoption:  and,  if  it  tmdertakes  to 
do  so,  its  decree  will  be  a  nullity,  not  voidable, 
but  void,  and  may  be  collaterally  assailed  in 
anv  action. 

Now,  by  this  record,  the  admitted  facts  are 
that  the  father  of  the  plaintiff  did  not  belong  to 
the  excepted  classes,  that  he  did  not  give  his 
written  consent,  and  that  no  notice  in  any 
form  was  given  or  attempted  to  be  ^ven  him. 
In  such  case  the  statute  is  explicit,  and  re- 
quires the  consent  of  the  parents  in  writing  to 
sanction  the  authority  of  the  court  before  it 
can  make  a  decree  of  adoption;  certainly,  it 
could  not  proceed  without  notice,  at  least, 
assuming  that  notice  may  be  given  in  such 


cases,  and  a  failure  to  appear  would  be  eqmn- 
lent  to  consent. 

But  in  this  case  the  contention  is  that  tlie 
court  could  exercise  its  jurisdiction  without 
such  consent,  and  that  its  decree  would  oolj 
be  voidable,  and  that  those  appearing,  it  not 
having  been  corrected  upon  appeal,  would  be 
estop^d  by  it.  The  vice  of  this  axgumeot 
lies  in  assuming  that  jurisdiction  attadied.and 
the  court  was  authorized  to  make  a  decree  of 
adoption  without  the  consent,  which  the 
statute  prescribes  as  essential  upon  the  facts  •& 
presented  by  this  record. 

There  is  a  marked  distinction  between Jinii- 
diction  and  the  exercise  of  jurisdiction.  When 
jurisdiction  has  attached,  all  that  follows  is  bat 
the  exercise  of  jurisdiction;  but  jurisdictioQ 
does  not  attach  until  the  conditions  upoo 
which  it  depends  are  fulfilled. 

In  this  case  the  jurisdictional  facts  are  tbe 
consent  of  the  parents,  (not  one  of  them,  bot 
both,  as  the  statute  requires)  and  the  ahsenoe 
of  it  is  fatal  to  the  validity  of  the  decree. 
Hence  such  a  decree  cannot  bind  or  estop  sdj- 
one,  and  may  be  collaterally  assailed  wfaenerer 
and  wherever  it  may  be  interposed,  in  taj 
action. 

The  motion  is  overruled. 
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DIOCESE  OF  EAST  CAROLINA  et  at. 

V, 

DIOCESE  OF  NORTH  CAROLINA  et- a/., 
Appts. 

(....N.C.....) 

A  will  fflvlng  property  "to  the  Board  of  Trustees 
for  the  Protestant  Bplsoopal  Church  in  the  dio- 
cese of  North  Carolina,^*  constitutes  a  gift  to  the 
diocese  as  it  existed  at  the  execution  of  the  wlil, 
although  prior  to  the  death  of  the  testatrix  a  por- 
tion of  the  territory  was  detached,  and  a  new 
diocese,  designated  as  the  "Diocese  of  East  Garo- 

L  Una,"  created  therefrom. 

(March  18, 1880.) 

APPEAL  by  defendants,  from  a  judgment  of 
the  Superior  Court  of  Wake  County  in 
favor  of  plaintiffs  upon  an  agreed  case  sub- 
mitted to  the  court  to  settle  conflicting  claims 
under  a  certain  will.    Afflrmed. 

The  case  is  very  fully  stated  in  the  opinion. 

Messrs.  R.  H.  Battle  and  John  Man- 
Binff  for  appellants. 

jRssrs.  Geori^e  Davis  and  John  Hashes 
for  appellees. 

Merrimont  J.,  delivered  the  opinion  of  the 
opinion: 

This  is  a  controversy  submitted  to  the  court 
without  action,  as  allowed  by  the  statute 
(Code,  §  567),  and  the  following  is  a  copy  of 
the  case  agreed  upon: 

*'The  parties  above  named,  plaintiffs  and  de- 
fendants, claiming  rights  and  interests  which 
are  mutually  disputed  and  denied,  and  desiring 
to  have  the  same  legally  and  amicably  settled 
aL.  R  A. 


and  adjusted,  do  submit  to  your  honor  this 
controversy  without  action,  upon  the  fads 
hereinafter  stated,  which  are  mutually  admitted 
and  agreed: 

"1.  That  the  Protestant  Episcopal  Cburcfa  in 
the  United  States  is,  and  for  many  years  bai 
been,  a  collective  unincorporated  body  or  so- 
ciety of  Christian  men,  united  and  ori;,.ju^u 
under  laws  established  by  themselves  for  tbe 
worship  and  service  of  Almighty  Qod,  atid  ^ 
promotion  of  the  Christian  relirion. 

''2.  That  the  said  church  is  divided  ioiodb^ 
ceses  having  a  greater  or  less  territoriAl  eiteot, 
and  known  by  a  certain  name  or  de^irninoit 
each  diocese  being  presided  over  by  a  bii^bog 
regularly  and  duly  consecrated  accorritne  ^ 
the  laws  and  ceremonies  of  the  said  ehurdi; 
and  each  diocese  is  divided  into  a  frreatfr  or 
less  number  of  parishes  or  conflregations. 

"8.  That  the  ultimate  jurisdictton&l  tathor* 
ity  of  the  said  church  in  each  diocese  is  rrded 
in  a  diocesan  convention  or  couDdl,  aimp'srf 
of  clerical  and  lay  delegates  from  eacti  pari*^. 
and  presided  oYerexojGiohy  the  bishop.  ^Irkii 
assembles  annually  for  the  resnilatioo  ^zhj  l^^t 
emment  of  the  affairs  of  the  diurch  withio  iIm 
diocese 

"4.  T?hatthe  ultimate  JuriadictioDalautb-'iq 
of  the  said  church  for  the  whole  of  the  FBir^ 
States  is  vested  in  a  general  conventicn  ^hi<^ 
is  composed  of  a  house  of  bishops,  coo^i^tiar 
of  all  the  bishops  of  the  said  <£ureh  m  tir 
United  States,  and  a  house  of  clericaZ  miJ  hj 
deputies,  elected  by  the  diocesan  convection  cr 
counsel  of  each  diocese,  and  which  geuf  ^4^ . 
vention  assembles  every  third  vear. 

"5.  That  by  the  constitutfon  of  tbi:  ^ 
church,  article  5,  it  is  provided  as  follo*^ 
'Whenever  the  division  of  a  diocese  into  rro 
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or  more  dioceses  shall  be  ratified  by  the  general 
coDvention,  each  of  the  dioceses  shall  be  sub- 
ject to  the  constitution  and  canons  of  the  diocese 
80  divided,  except  as  local  circumstances  may 
prevent,  until  the  same  be  altered  in  either  dio- 
cese by  the  convention  thereof.' 

"6.  That  by  the  general  canons  adopted  for 
the  government  of  the  said  church  it  is  pro- 
vided as  follows:  'Canon  4.  Section  1. 
Whenever  any  new  diocese  shall  be  formed 
within  the  limits  of  any  other  diocese  .  .  .  and 
the  same  shall  have  b^n  ratified  by  the  general 
convention,  the  bishop  of  the  diocese  within  the 
limits  of  which  another  is  formed  .  .  .  shall 
thereupon  call  the  primary  convention  of  the 
new  diocese  for  the  purpose  of  enabling  it  to 
organize,  and  shall  fix  the  time  and  place  of 
holding  the  same,  such  place  being  within 'the 
limits  of  the  new  diocese.'  'Sec.  4.  Whenever 
the  formation  of  a  new  diocese  shall  be  rati- 
fied by  the  general  convention,  such  new  dio- 
cese sbaU  be  considered  as  admitted  under 
article  5  of  the  Constitution  so  soon  as  it  shtdl 
have  organized  in  primary  convention,  in  the 
manner  prescribed  in  the  previous  sections  of 
this  canon,  and  the  namini^  of  the  new  diocese 
shall  be  a  part  of  its  organization.' 

"7.  That  prior  to  the  year  1888.  the  Protes- 
tant Episcopal  Diocese  of  North  Carolina  em- 
braced the  whole  territory  of  the  State  of  North 
Carolina. 

'^8.  That  at  the  annual  convention  of  the 
said  church  in  the  diocese  of  North  Carolina, 
which  assembled  in  the  month  of  May,  1888, 
the  following  resolution  was  duly  adopted  and 
passed,  to  wit:  'Resolved  that,  the  general  con- 
vention assentinj^,  a  new  diocese  be  formed  out 
of  the  present  diocese  of  North  Carolina,  con- 
sistiDg  of  Counties  of  Hertford,  Bertie,  Martin, 
Pitt,  Greene,  Wayne,  Sami)son,  Cumberland 
and  Robeson,  and  of  all  the  counties  lying  be- 
tween those  counties  and  the  Atlantic  Ocean.' 
"9.  That  at  the  said  diocesan  convention  of 
1888  the  following  additional  resolutions  were 
also  duly  adopted  and  passed:    'Resolved,  (1) 
that  the  convention  hereby  ratifies  and  con- 
firms the  action  of  the  convention  of  1882  in 
regard  to  the  expediencv  of  a  division  of  the 
diocese.    Resolved,  (2)  that  the  bishop  is  here- 
by respectfully  requested  to  nve  his  consent  to 
the  formation  of  the  proposed  new  diocese;  and 
in  case  such  assent  shall  be  given,  the  deputies 
from  this  diocese  to  the  general  convention,  to 
be  held  in  October  next,  are  hereby  instructed 
to  take  the  necessary  steps  for  securing  the  con- 
sent of  the  general  convention  to  the  erection 
of  a  new  diocese  within  the  limits  of  the  pres- 
ent diocese  of  North  Carolina,  as  described  in 
the  forgoing  resolution.    Resolved,  (8)  that 
the  securities  and  poperty  of  all  descriptions 
at  present  constituting  the  ''Permanent  Episco- 
pal Fund,"  the  fund  for  ''Education  of  Chil- 
axcn  of  Deceased  Cler^men,"  and  the  ''Fund 
for  Relief  of  Disabled  Clergymen,  and  Widows 
and  Orphans  of  Deceased  Clergymen,"  with 
such  additions  thereto  as  may  accrue  up  to  the 
date  of  the  organization  of  the  new  diocese, 
shall  be  divided  equally,  dollar  for  dollar,  be- 
tween the  two  dioceses  within  this  State,  as 
may  be  agreed  upon  by  a  Joint  committee  of 
four  laymen,  of  which  committee  two  members 
may  be  appointed  by  the  convention  of  each  of 
Lhe  two  dioceses  concerned.' 
3Ii.  R.A. 


"10,  That  the  bishop  of  the  diocese  of  North 
Carolina  consented  to  the  formation  of  the  said 
new  diocese,  with  the  territorial  limits  above 
set  forth,  and  the  general  convention  of  the 
said  church  in  Octol^r,  1883,  duly  and  legally 
ratified  the  same  as  required  by  the  canons 
aforesaid. 

"11.  That  afterwards,  on  the  12th  day  of 
December,  1888,  the  primarv  convention  of  the 
said  new  diocese,  wluch  had  been  dulv  called 
according  to  the  requirements  *of  the  said 
canons,  assembled  at  Newbem,  within  the  limits 
of  the  new  diocese,  which  was  the  place  legally 
fixed  for  such  assembly,  according  to  the  said 
canons,  and  the  said  new  diocese  was  thereby 
fully,  duly  and  legally  established  and  organ- 
ized by  the  name  of  the  'Diocese  of  East  Caro- 
lina,' and  the  plaintiff  Alfred  A.  Watson  was 
duly  elected  bishop  thereof,  and  has  been  duly 
consecrated  to  the  said  office,  and  has  entered 
on  the  discharge  of  its  duties. 

"12.  That  the  formation  as  aforesaid  of  the 
said  diocese  of  East  Carolina  was  occasioned 
solely  by  motives  of  policy  for  the  well-beinff 
of  the  church,  and  not  by  any  disputes  or  dif- 
ferences in  matters  of  faith,  doctrine,  discipline, 
form  of  wordiip,  or  polity,  all  of  which  con- 
tinued to  be  the  same,  without  alteration,  in 
both  of  the  dioceses,  as  they  had  been  before 
the  division;  and  the  said  creation  and  organ- 
ization of  the  new  diocese  were  made  and  done 
in  strict  conformity  with  the  law  and  usage  of 
the  said  church. 

"18.  That  before  the  formation  of  the  said 
new  diocese,  to  wit,  in  the  month  of  February, 
1881,  Miss  Manr  Ruffin  Smith,  of  Oranee 
County,  in  the  State  of  North  Carolina,  duly 
made  and  published  her  last  will  and  testament 
in  writing,  a  copy  of  which  is  hereunto  an- 
nexed, and  is  to  be  taken  as  part  of  this  agreed 
statement  of  facts. 

'  '14.  That  after  the  formation  of  the  said  new 
diocese,  to  wit:  on  the  18th  of  November,  1885, 
the  said  Mary  R  Smith  died  without  having 
revoked  or  in  any  wise  altered  her  said  will, 

and  on  the day  of  November,  1885,  the 

said  will  was  duly  admitted  to  probate  before 
the  clerk  of  the  Superior  Court  of  Orange 
County,  and  the  defendant,  Kemp  P.  Battle, 
the  executor  therein  named,  was  duly  qualified 
as  such,  and  received  into  his  possession  a  large 
amount  of  personal  property  belonging  to  the 
estate  of  his  testatrix. 

"15.  That  the  plaintiffs  are  the  trustees  duly 
and  lawfully  appointed  under  the  laws  of  this 
State  for  the  purpose  of  taking  and  holding  the 
title  and  managing  the  property  of  the  Protes- 
tant Episcopal  Church  in  the  Diocese  of  East 
Carolina;  and  the  defendants  Theodore  B.  Ly- 
man, Richard  H.  BatUe  and  William  E.  An- 
derson are  the  trustees  in  like  manner  duly  and 
lawfully  appointed  for  similar  purposes  in  the 
diocese  of  North  Carolina,  and  were  such  trusr 
tees  before  the  formation  of  said  new  diocese 
of  East  Carolina. 

"16.  That  in  and  by  her  said  will  the  said 
Mary  R.  Smith  devisea  and  bequeathed  as  fol- 
lows, to  wit:  '(1)  I  devise  the  tract  of  land  oa 
which  I  reside,  about  1,500  acres,  of  several 
tracts  originally,  but  now  used  as  one  tract,  in- 
cluding all  the  land  in  Orange  County  I  own, 
outside  of  Chapel  Hill,  and  also  all  the  stock 
and  farming  implements  used  on  said  land,  to 
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my  dear  friend  Maria  L.  Spear,  during  ber 
life,  and  after  her  death  to  the  board  of  trustees 
for  the  Protestant  Episcopal  Church  in  the  dio- 
cese of  North  Carolina,  appointed  to  hold  the 
property  of  the  diocese  not  otherwise  provided 
for  by  the  general  convention  of  said  diocese, 
as  authorized  by  Act  of  the  General  Assembly 
of  North  Carolina  in  such  case  made  and  pro- 
vided, said  trustees  to  have  full  power  to  dis- 
X>ose  of  the  same  in  fee  simple  and  absolutely 
as  said  convention  may  direct,  specially  or  by 
fi;eneral  ordinance;  this  devise,  however,  sub- 
ject to  the  exceptions  hereinafter  mentioned. 
<8)  Out  of  the  aforesaid  tract  I  devise  to  Cor- 
nelia Fitzgeral,  wife  of  Robert  Fitzgeral  (col- 
ored) for  her  life,  free  from  the  control  or  debts 
of  her  said  husband — after  her  death,  to  her 
children — 100  acres  out  of  the  aforesaid  tract. 
(8)  I  devise  to  Julius  Smith  (colored)  likewise 
out  of  the  tract  of  land  on  which  I  now  live, 
twenty-five  acres  in  fee.  It  is  my  will  that  the 
devise  to  Cornelia  Fitzgeral  and  to  Julius  Smith 
shall  take  effect  at  my  death,  and  the  tract 
given  them  be  good  land,  equal  to  the  average 
of  the  whole  tract,  with  a  fair  proportion  of 
wood  and  arable  land,  and  to  be  laid  off  by 
metes  and  bounds  by  three  white  commission- 
ers—one to  be  chosen  by  the  said  trustees  of 
the  church,  the  other  by  the  devisee  or  devisees 
interested,  the  mother,  if  living,  to  choose  for 
herself  and  children,  and  those  two  to  choose 
a  third;  my  executor  to  make  conveyances  ac- 
cording to  the  report  of  the  said  commission- 
ers, or  a  majority  of  them,  whose  report  shall 
be  final,  and  the  terms  of  this  will.'  '(6)  What- 
ever of  my  kitchen  and  household  furniture 
Miss  Maria  Spear  wishes  to  have  I  bequeath  to 
her  absolutely;  what  she  does  not  want  I  give 
to  Cornelia  Fitzgeral,  Emma  Morphis,  Annette 
Kirby,  and  Laura  Tirle  (all  colored),  equally 
to  be  divided  between  them.  (7)  I  bequeath 
out  of  any  monev  on  hand  or  due  me,  to  Ed. 
Cole  (colored),  $100,  and  to  my  namesake, 
Mary  Ruflln  Smith,  daughter  of  Kev.  Colum- 
bus Smith,  deceased,  of  Mississippi,  $200.  The 
residue  of  all  moneys  due  me,  and  also  any 
property  not  specifically  willed,  I  give  to  the 
trustees  of  the  Episcopal  Church  aforesaid  in 
trust  for  the  diocese  or  North  Carolina.' 

"17.  That  Maria  L.  Spear,  the  devisee  for 
life  in  the  said  will,  is  dead,  having  died  before 
the  testatrix. 

"18.  That  a  large  amount  of  personal  prop- 
erty constituting  me  residue  of  the  estate  above 
mentioned,  has  come  into  the  hands  of  the  de- 
fendant Kemp  P.  Battle,  as  executor,  and  is 
now  held  by  him  as  a  part  of  said  estate,  and 
subject  to  the  trusts  of  the  said  will. 

"1.  Upon  the  foregoing  facts  the  plaintiffs 
claim  that  they  are  entitled  to  an  equal  division 
of  all  the  real  and  personal  estate  devised  and 
bequeathed  by  the  said  will  to  the  trustees  of 
the  diocese  oi  North  Carolina  in  trust  for  the 
church  in  said  diocese. 

"2.  If  not  entitled  to  an  e(}ual  division,  then 
they  claim  that  they  are  entitled  to  such  a  pro- 
portion of  the  said  real  and  personal  estate  as 
the  whole  number  of  nlembers  and  pew-hold- 
ers of  the  said  church  in  the  diocese  of  East 
Carolina  at  the  time  of  the  organization  thereof 
bore  to  the  whole  number  of  the  members  and 
pew-holders  in  the  present  diocese  of  North 
Carolina  at  that  time.  These  claims  are  denied 
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by  the  defendants,  who  insist  that  all  of  the 
said  real  and  personal  estate  legally  belongs  to 
the  defendants,  the  trustees  of  the  present  dio- 
cese of  North  Carolina,  in  trust  for  the  church 
in  said  diocese.  And  these  conflicting  daims 
are  respectfully  submitted  to  the  adjudicatioQ 
of  the  court  upon  the  foregoing  agreed  8tat^ 
ment  of  facts. 

Thereupon  the  court  gave  judgment  for  the 
plaintiffs,  whereof  the  following  isa  cofiy: 

''  Upon  consideration  of  the  agreed  facts  eel 
forth  as  the  basis  of  this  controversy  without 
action,  and  the  cause  having  been  debated  bj 
counsel  on  both  sides,  it  is  considered,  ad- 
judged and  decreed  by  the  court  that  the 
plaintiffs  are  entitled  to  share  in  all  the  retl 
and  personal  estate  devised  and  bequeathed  hj 
will  of  Mary  Ruflln  Smith  to  the  hoaid  of 
trustees  of  the  Protestant  Episcopal  Church  in 
the  diocese  of  North  Carolina,  and  that  the 
said  real  and  personal  estate  be  equally  divided 
between  the  plaintiffs  and  the  defendaDts  the 
trustees  of  the  diocese  of  North  Carolins.  it 
is  further  adjudged  that  an  account  be  taken  of 
the  personal  estate  in  the  hands  of  the  defend- 
ant Kemp  P.  Battle,  as  executor  of  said  Haiy 
R  Smith,  and  belonging  to  the  residne  be- 
queathed to  the  board  of  trustees  for  the  dio- 
cese of  North  Carolina;  and  the  parties  mar 
agree  on  a  referee  for  that  purpose." 

From  this  judgment  the  defendants,  having 
excepted,  appealed  to  this  court. 

The  Protestant  Episcopal  Church  in  the 
United  States  is  an  organized  body  of  ChristisB 
people,  and  in  its  ecclesiastical  organization  it 
has  a  constitution,  canons,  rules  and  regalatioBS 
for  its  government.  It  is  divided  into  "  dio- 
ceses," each  designated  by  an  appropriate  Dame, 
and  having  greater  or  less  territorial  extent  It 
has  existed  m  this  State  for  a  long  period  of 
time, — about  a  hundred  years, —  and  prior  to 
1883,  the  whole  territory  of  this  State  wis  des- 
ignated as  the  ''Diocese  of  North  CaroUm.* 

Under  the  statute  (Code,  g  8665)  the  churdi 
thus  organized  was  capable  of  taking  and 
holding  property  of  every  kind  by  parchase. 
gift,  grant  or  will;  and  it  is  proviaed.  as  to 
such  cases,  that  *'  the  estate  therein  [the  prop- 
erty] shall  be  deemed  and  held  to  be  ahsc^ntely 
vested,  as  between  the  parties  thereto,  in  the 
trustees,  respectively^,  of  the  said  churches,  de^ 
nominations,  societies  and  oongregatioDS,  for 
their  several  use,  according  to  the  intent  ex- 
pressed in  the  conveyance,  gift,  grant  or  wifl: 
and,  in  case  there  shall  be  no  trustees,  then  in 
the  said  churches,  denominatious,  societies  and 
congregations,  respectively,  according  to  such 
intent.*^ 

Thus  the  devisee  of  a  will  and  of  the  par- 
ticular devise  under  consideration  had  certainty 
and  distinctiveness  of  character  and  capactqr 
to  take  and  hold  the  property  devised. 

The  testator  must  be  deenocd  to  have  knowa 
and  understood  the  nature,  the  constituent  de- 
ments, the  purposes  and  territorial  extent,  ti 
the  collective  object  of  her  bounty.  She  knew 
that  it  was  a-  subdivision  of  the  ProCestHit 
Episcopal  Church  in  the  United  States;  that  it 
was  composed  of  all  the  clergy  and  laity  of 
that  church  within  the  limits  of  this  Stale. 
Having  such  knowledge,  she  duly  made  and 
published  her  last  will  and  testament  in  writ^ 
ing  in  the  month  of  February.  1881,  wbcfctj 
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she  devised  and  bequeathed  the  property  in 
question  "to  the  board  of  trustees  for  the 
Protestant  Episcopal  Church  in  the  diocese  of 
North  Carolina,"  etc. 

If  this  were  all  of  the  matter,  there  could  be  no 
question  as  to  the  intention  of  the  testatrix;  the 
whole  church  in  the  State  would  share  in  her 
bounty  without  distinction.  But  afterwards,  in 
1888,  a  new  diocese,  designated  as  the  "  Diocese 
of  East  CaroUna/'  was  created  strictly  as  al- 
lowed by  the  canons  and  usages  of  the  church, 
having  prescribed  boundaries,  within  the  diocese 
of  North  Carolina;  the  latter  retaining  its  name 
unchanged.  The  formation  of  the  diocese 
"was  occasioned  solely  by  motives  of  policy 
for  the  well-being  of  the  church,  and  not  by 
any  disputes  or  differences  in  matters  of  faith, 
doctrine,  discipline,  form  of  worship  or  polity, 
all  of  which  continued  to  be  the  same,  without 
alteration,  in  both  dioceses  as  they  had  been  be- 
fore the  division." 

The  testatrix,  having  executed  her  will  in 

1881,  continued  to  reside  and  have  her  domi- 

en  within  the  diocese  of  North  Carolina  until 

'  her  death,  on  the  18th  of  November,  1885. 

She  never  resided  within  the  new  diocese. 

The  appellants  contend:  first,  that  properly 
interpreting  the  devise,  it  is  exclusively  to  the 
diocese  of  North  Carolina  as  it  is  now  consti- 
tuted; and,  aecoTuUp,  that  the  clergy  and  laity 
of  the  new  diocese,  having  voluntarily  aban- 
doned the  old  one,  must  be  treated  as  having 
abandoned  or  lost  any  possible  right  they  may 
have  had  under  the  will  in  question. 

We  are  of  opinion  that  these  contentions  are 
not  well  founded,  and  that  the  Judgment  must 
be  affirmed.  The  intention  of  the  testatrix  in 
disposing  of  the  property  in  question,  as  ex- 
prased  fn  her  will,  and  not  otherwise,  must 
prevfliL 

The  court  has  no  authority  to  look  beyond 
the  will  in  ascertaining  its  true  meaning,  and 
consider  what  she  may  have  said  before  or 
after  its  execution,  at  one  time  or  another,  or 
to  one  person  or  another,  as  to  her  inten- 
tion. This  must  be  ascertained  from  the 
will  itself,  its  reference  to  the  property  dis- 
posed of,  and  the  persons  to  whom,  or  organi- 
zation to  which,  it  is  devised  and  bcqueatned. 
The  very  puipose  of  putting  it  in  writing  was 
to  declare  and  express  her  settled  intention  as 
tothe  property,  in  a  solemn  and  unequivocal 
manner,  and  thereby  provide  certain  and  per- 
manent evidence  of  it,  not  to  be  thereafter  al- 
tered or  modified,  except  by  an  intentional 
destruction  of  the  will  by  herself,  or  by  her 
direction,  or  by  a  codicil  thereto,  or  by  a  sub- 
seoaent  one  properly  executed. 

Nor  could  the  changed  condition  or  circum- 
stances of  the  devisee  and  legatee  surviving, 
sabeequent  to  the  execution  of  the  will,  change 
or  affect  the  intention  of  the  testatrix  as  therem 
expressed,  as  to  the  property  embraced  by  it, 
in  the  absence  of  any  provision  contemplating 
such  change,  except  as  such  intention  may  be 
In  such  case  affected  by  some  rule  of  law  or 
statutory  provision.  This  must  be  so.  because 
the  intention,  once  expressed  in  the  will,  could 
not  be  effectually  changed  otherwise  than  in 
one  of  the  ways  above  indicated. 

Then,  what  was  the  intention  of  the  testatrix 
&8  to  the  property  in  controversy?  Her  will 
was  executed  in  1881.  At  that  time  the  diocese 
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of  North  Carolina  embraced  the  whole  terri- 
tory of  this  State;  that  of  East  Carolina  did 
not  then  exist,  and,  so  far  as  it  appears,  it  had 
not  been  thought  of.  The  devise  was  *'  to  the 
board  of  trustees  for  the  Protestant  Episcopal 
Church  in  the  diocese  of  North  Carolina.'* 
Obviously,  she  had  in  view,  and  intended  at 
the  time  she  executed  her  will,  the  whole 
church  within  this  State,  and  not  that  part  of 
it  in  one  section  or  locality  more  than  another. 
She  wAd  so  in  express  terms.  She  could  not 
have  intended  or  contemplated  a  subdivision, 
such  as  has  come  about  since  1881,  because 
none  existed,  and  the  language  employed  does 
not  imply  or  suggest  any  such  thing. 

The  devise  is  not  to  the  *' diocese"  as  such, 
nor  to  the  "  board  of  trustees,"  for  it  as  a 
"diocese,"  but  to  the  church — to  the  trustees 
for  the  church  within  the  diocese.  And  upon 
the  death  of  the  testatrix  the  statute  above  re- 
cited vested  the  property  in  the  trustees  for  the 
church,  ahd,  in  the  absence  of  trustees,  directly 
in  the  church  itself.  The  statute  so  expressly 
provides. 

The  mere  subdivision  of  the  diocese,  the 
change  of  its  boundaries  or  its  name,  could  not 
change  or  render  the  devise  inoperative.  The 
church  would  remain  sufficiently  designated 
and  identified,  and  the  church,  and  not  the 
diocese,  was  the  religious  organization  to  be 
benefited.  If,  in  the  division  of  the  diocese 
of  North  Carolina  into  two  parts,  one  part  had 
been  called  the  "diocese  of  West  Carolina" 
and  the  other  "East  Carolina,"  this  would  not 
have  affected  the  devise  adversely,  because  the 
church  (the  real  object  contemplated  and  suffi- 
ciently designated)  remained  to  take  and  be 
benefited. 

The  diocese  wbs  not  the  church,  nor  an  es- 
sential part  of  the  devise.  It  was  onlv  a  part 
of  the  machinery  of  the  church  through  which 
it  effectuated  its  purposes,  that  might  be 
changed,  modified,  or  dispensed  with  as  to  its 
name  and  territorial  extent,  altogether,  by  the 
proper  ecclesiastical  authority.  This  could  be 
done  without  affecting  the  entity  of  the  church 
generally,  or  in  a  particular  locality,  or  within 
a  fixed  boundary^  Hence,  the  testatrix  in 
making  her  will  had  in  view  and  intended  to 
benefit,  not  the  mere  name  and  form  of  church 
organization,  but  the  Protestant  Episcopal 
Church  within  North  Carolina;  and  neither 
the  church  nor  the  diocese  could  change  or  give 
direction  to  her  intention  as  expressed  in  her 
will  by  anything  they  could  do.  She  alone 
bad  the  right  to  designate  the  object  of  her 
bounty,  and  that  object  as  a  whole  has  the  right 
to  accept  and  take  benefit  of  it  accordingly  as 
she  directed  in  the  devise,  although,  for  its  con- 
venience and  advanta^,  it  has  changed  its 
name,  bounds  and  relations,  not  affecting  nia- 
terially  its  nature  and  substance,  since  the  exe- 
cution of  the  will. 

There  is  nothing  in  the  will,  or  in  the  par- 
ticular devise  under  consideration,  that  indi- 
cates the  slightest  purpose  on  the  part  of  the 
testatrix  to  modify,  limit  or  restrict  at  all  the 
devise  in  the  contingency  that  the  diocese 
should  be  divided,  or  in  anv  other  contingency; 
it  is  unrestricted  and  absolute  as  to  the  dfevisee 
to  be  benefited. 

It  was  said  on  the  argument  that  the  diocese 
of  North  Carolina  contmued  to  exist  at  the  time 
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of  the  death  of  the  testatrix,  and  therefore  the 
devise  should  be  construed  as  applying  to  it  as 
it  existed  at  that  time. 

This  argument  is  specious,  but  certainly  not 
sound.  It  is  true  that  diocese  existed  at  that 
time  in  name,  but  it  was  not  the  same  in  terri- 
torial extent,  nor  did  it  then  embrace  a  very 
large  and  substantial  part  of  the  certain  and 
well  defined  object  embraced  by  the  intention 
and  purpose  of  the  testatrix  as  expressed  in  her 
will.  At  the  time  of  her  death  a  large  part  of 
the  church,  which  she  clearly  intend^  to  bene- 
fit, had  been  detached  from  that  diocese,  and 
nothing  appears  in  terms  or  \fy  reasonable  im- 
plication in  the  will  to  show  that  she  intended 
to  modify  her  expressed  purpose  so  as  to  ex- 
clude the  detached  part  of  the  church. 

This  church  within  North  Carolina,  within 
the  diocese  embracing  the  whole  State,  as  she 
contemplated  it  at  the  time  she  made  her  will 
and  therein  expressed  her  intention,  continued 
in  all  material  respects  to  exist  at  the  time  of 
her  death  just  as  it  did  at  the  time  she  made 
her  will.  It  had  only  been  changed  into  two 
dioceses  instead  of  one.  The  church  as  defined 
and  specified  in  the  will  remained  the  same, 
capable  of  taking  benefit  under  Uie  devise  as 
contemplated  and  intended  by  the  testatrix. 

As  it  is  said  above,  the  mere  division  of  the 
diocese  could  not  modify  or  defeat  her  inten- 
tion. This  was  settled  and  expi-essed,  not  to 
be  modified,  except  in  one  of  the  ways  alreadv 
specified,  at  the  time  she  executed' her  will. 
BichmoTid  v.  Van  Hook,  8  Ired.  Eq.  581;  Tayloe 
v.  Bond,  Bush.  Eq.  18;  Qarratt  v.  NiUock,  1 
Russ.&  M.  639;  Parker  \.  Ma^chant,  1  Younge 
&  C.  Ch.  299;  Boreham\.  Bignall,  8  Hare,  181; 
1  Redf.  Wills,  p.  884,  par.  9. 

Nor  can  that  part  of  the  chmt;h  embraced  by 
the  new  diocese  of  North  Carolina  be  deemed 
and  treated  as  having  lost,  abandoned  or  for- 
feited its  right  to  have  benefit  of  the  devise. 
The  division  of  the  diocese  of  North  Carolina 
was  made  by  common  consent  of  the  clergy 
and  laity  of  the  church  within  it,  for  the  com- 
mon good  of  the  church  and  its  purposes, 
strictly  as  allowed  by  and  in  accordance  with 
its  canons  and  usages.  It  was  not  prompted 
by  any  spirit  of  rivalry  or  insubordination,  or 
dissent  from  the  doctrines  of  faith,  the  polity, 
usages  or  practices  of  the  church. 

There  was  neither  secession  nor  schism.  It 
continued  and  continues  now  to  be,  in  its  sub- 
stance, integrity,  spirit  and  life,  just  as  before 
the  division  and  the  creation  of  the  new  dio- 
cese, and  just  as  when  the  testatrix  made  her 
will.  The  church  within  the  diocese  of  East 
Carolina  is  as  certainly  now  within  her  inten- 
tion and  purpose,  as  expressed,  as  it  was  then. 
It  has  done  nothing  to  put  itself  without  such 
intention,  or  to  forfeit  its  right  to  share  in  the 
devise.  It  has  done  nothing,  in  the  eve  of  the 
church  or  the  law,  that  was  or  is  culpable,  or 
that  justly  subjects  it  to  censure  in  any  re- 
spect. 

On  the  other  hand,  the  creation  of  the  new 
diocese  was  praiseworthy,  and  to  be  com- 
mended, because  it  was  intended  by  and 
through  it  as  a  legitimate  instrumentality  to 
accomplish  increased  and  greater  good.  As 
the  chuix^h  within  it  comes,  as  we  have  seen, 
within  the  purpose  of  the  testatrix,  we  can- 
not discover  the  slightest  reason  why  it  should 


not  share  in  her  generous  bounty  to  the  cfamch 
of  her  choice.  Why  shall  it  not  do  so?  What 
has  it  done  that  in  the  eye  of  the  law  of  tbe 
church  or  the  law  of  the  land  prevents  it  from 
doin^  so?  We  cannot  conceive  of  a  just  ressoi 
why  It  may  not.  It  might  and  no  doubt  would 
be  otherwise  if  the  clergy  and  laity  of  the  new 
diocese  had  abandoned  the  faith,  doctrines, 
usages  and  practices  of  the  church— had  »- 
ceded  from  it,  and  set  up  an  indepeodent 
church  organization;  but  it  is  not  suggested 
that  anything  inimical  to  the  church  or  at  all 
improper  has  been  done  by  that  part  of  it  with- 
in the  new  diocese. 

The  views  we  have  expressed,  it  seems  to  ns, 
are  founded  on  principles  of  justice,  and  are 
fully  sustained  by  the  numerous  authoritia 
cited  by  the  learned  counsel  of  the  appellees  in 
the  course  of  his  able  argument,  some  of  which 
we  cite:  iSmith  v.  Swormtttdt,  57  U.  8. 16  How. 
288  [14  L.  ed.  942];  Ferraria  v.  Va$eoned3m, 
81  ni.  58;  NieeolU  v.  Riiffg,  47  111.  47;  FowC 
V.  First  Congregational  Church,  14  Ohio  St.  44; 
Onrtin  v.  Penick,  5 Bush,  110;  Haley.  Etentt, 
58  N.  H.  80;  White  Lick  Quarteiy  Heeling  ^ 
Friends  v.  White  Lick  Quarterly  Meeting  ^ 
Friends,  89  Ind.  136. 

It  seems  to  us  that  the  authorities  in  respect 
to  the  division  of  counties,  towns  and  the  like, 
cited  on  the  argument  by  the  learned  coooed 
for  the  appellants,  have  no  proper  applieatian 
in  this  case.  In  those  and  like  cases,  simply 
rules  of  law  applicable  determine  the  rixhts 
and  liabilities  of  the  county  or  town,  and  the  tie* 
tached  parts  thereof. 

In  this  case  the  intention  of  the  testatrix  ex- 
pressed in  her  will,  not  inconsiBtent  with  estsb- 
lished  rules  of  law,  settles,  directs  and  oontroii 
the  right  of  the  diocese  of  North  Carolina,  aod 
the  detached  part  thereof  forming  the  new  dio- 
cese, as  to  the  property  embraced  by  the  devise 
in  question.  If  the  devise  were  to  a  coimty, 
and,  pending  the  lifetime  of  the  testator,  apart 
of  the  county  were  detached  and  made  a  new 
county  or  part  of  another,  the  detached  part 
would  certainly  sliare  in  the  property  devised, 
if  it  should  appear  that  the  testator  so  intended, 
and  this  is  so,  because  his  intention  must  pre- 
vail, if  it  be  lawful  and  practicable. 

It  has  been  suggested  that  the  testatrix  leaDy 
intended  that  the  present  diocese  of  North 
Carolina  alone  should  have  benefit  of  the  dt- 
vise.  This,  if  so,  can  avail  nothing.  As  we 
have  already  said,  we  can  only  know  her  in- 
tention as  expressed  in  her  will.  If  she  so  in- 
tended, she  ought  to  have  modified  the  devise 
by  a  codicil  or  in  some  other  effectual  way. 
But  with  her  change  of  purpose,  if  she  had 
one,  we  have  nothing  to  do.  We  cannot  doaht 
that  we  have  properly  interpreted  her  Intenkioe 
as  expressed  in  her  w'ill. 

In  view  of  the  interpretation  we  have  given 
of  the  devise  in  question,  there  is  no  objeJction 
to  the  judgment  appealed  from,  and  so  it  m^ 
be  affirmed. 

By  consent  of  the  parties,  the  cost  of  this 
controversy  must  be  paid  by  the  defendant  ex- 
ecutor  out  of  any  fund  arimng  from  the  sale, 
rents  or  hires  of  the  property,  or  any  part  of 
it.  To  the  end  that  further  proceedings  nay 
be  had  in  the  controversy  let  this  opinioa  he 
certified  to  the  superior  court. 

It  is  90  ordered. 


1889. 


BowBCAN  V.  Phillips. 
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KANSAS  SUPREME  COURT. 


C.  S.  BOWMAN  et  (U.,  Plffs.  in  Err,, 

V. 

W.  H.  PHILLIPS  et  aL 
(....Kan ) 

*Wliere  a  contract  is  entered  into  be- 
tween certain  attomejrs  at  law,  and  cer. 
tain  other  persons  engaged  in  the  illegal  sale  of 
hitozioating  liquors,  providing  that  the  attorneys 
at  law  shall,  for  one  year,  for  the  monthly  com- 
pensation of  $80,  i>ayable  on  the  first  day  of  each 
month,  defend  all  cases  brought  against  such 
peisons  for  violations  of  the  Prohibitory  Liquor 
Laws,  and  services  are  actually  performed  by  the 
attorneys  at  law  under  this  contract,  and  are  paid 
for  for  the  first  nine  months,  but  not  paid  for  for 
the  last  three  mouths^— held,  pnt^  that  the  con- 
tract is  against  public  policy,  and  void;  seeomU 
that  the  attorneys  at  law  cannot  recover  an  addi- 
tional amount  for  the  value  of  their  services  ac- 
tually performed  under  the  contract,  although 
their  services  may  be  worth  more  than  the 
amount  which  they  have  already  received. 

(April  5, 1880.)- 
*Head  note  by  YALBNTnni,  J. 


ERROR  to  the  District  Court  of  Harvey 
County,  to  review  a  judgment  in  favor  of 
defendants  in  an  action  brought  to  recover  the 
amount  alleffed  to  be  due  for  professional  serv- 
ices rendered  by  plaintiffs.     Affirmed, 

The  facts  are  fully  stated  in  the  opinion. 

Mesgrs.  J.  W.  Ady  and  Bowman  A 
Bneher  for  plaintiffs  in  error. 

Meurs,  Green  As  Shaver*  for  defendants 
in  error: 

Plaintiffs  should  have  recovered  on  the^an- 
turn  meruit,  even  if  the  contract  of  employ- 
ment was  void. 

See  Utiea  Ins.  Co.  v.  Kip,  8  Cow.  20;  BarOe 
of  Columbia  v.  Patterson,  11  U.  S.  7  Cranch, 
808  (8  L.  ed.  351);  Tracy  ^,  Talmage,  14  N.  Y. 
191,  192. 

An  attorney  who  has  made  a  bargain  with 
his  client,  which  is  void  for  maintenance  and 
champerty,  may  recover  a  reasonable  compen- 
sation for  his  services  on  a  quantum  meruit. 

See  Thurston  v.  Perdtai,  1  Pick.  416;  Rusi 
V.  Larue,  4  Litt.  (Ky.)  417;  Redman  v.  San- 
ders, 2  Dana,  70;  Allen  v.  Hawks,  18  Pick.  79; 
CaldweU  v.  Shepherd,  6  T,  B.  Mon.  892;  Smith 
V.  Thompson,  7  B.  Mon.  305. 


TSOTK.— Contracts  in  violation  of  law  not  enforceable. 

A  promise  made  in  consideration  of  an  Act  which 
is  forbidden  by  the  United  States  Constitution  ia 
void.    Craig  v.  Mo.  20  U.  S.  4  Pet.  410  (7  L.  ed.  906). 

No  contract  can  be  enforced  if  it  is  in  violation 
-of  the  laws  of  the  United  States,  or  is  in  contraven- 
tion of  the  public  policy  of  the  ffovemment«  or  in 
conflict  with  subsistlnff  treaties.  Kennett  v.  Cham- 
here,  66  n.  &  14  How.  38  (14  L.  ed.  816). 

When  a  contract  is  forbidden  by  the  common  or 
statute  law,  no  court,  either  of  law  or  equity,  will 
lend  its  assistance  to  give  it  effect.  Indianapolis,  D. 
A  S.  B.  Co.  V.  Ervln,  6  West.  Rep.  104, 118  111.  250. 

That  which  the  law  prohibits,  either  in  terms  or 
lyy  afflzlnir  a  penalty  to  it,  is  unlawful;  and  it  will 
not  promote  in  one  form  that  which  it  declares 
wrong  in  another.  Waugh  v.  Beck,  6  Cent.  Rep. 
4M0, 114  Fa.  422. 

Every  contract  made  for  or  about  anything 
which  is  prohibited  and  made  unlawful  by  statute  is 
voidL,  although  the  statute  does  not  declare  it  so,  but 
only  inflicts  a  penalty  on  the  offender;  because  a 
penalty  implies  a  prohibition,  although  there  are 
no  prohibitory  words  in  the  statute.  Martin  v. 
Hodse,  47  Ark.  8T8;  Jones  v.  Surprise  (N.  H.)  4  New 
ISag.  Bep.  294. 

It  cannot  be  the  foundation  of  a  right  as  between 
the  immediate  parties.  New  v.  Walker,  6  West. 
Bep.  872, 108  Ind.  866. 

And  cannot  be  enforced  In  any  court  sitting  in 
the  State.  Cooper  Mfg.  Co.  v.  Ferguson,  118  U.  S. 
Ter  (28  L.  ed.  1137). 

Courts  will  not  assist  a  pereon  who  has  partici- 
pated m  a  transaction  forbidden  by  statute,  to  as- 
sert rights  growing  out  of,  or  to  relieve  himself 
from  the  consequences  of,  his  own  illegal  act.  Par- 
sons V.  Bandolph,  5  West.  Rep.  866, 21  Mo.  App.863. 

Tbe  test  to  determine  whether  an  action  arises 
ex  turpi  causa  is  the  plaintiff^s  ability  to  establish 
his  case  without  any  aid  from  an  illegal  transaction. 
If  bis  claim  or  right  to  recover  depends  upon  a 
trmnaacstlon  which  is  malum  in  se,  or  prohibited  by 
Jaw.  and  which  he  must  prove  in  order  to  make  out 
his  case,  he  cannot  recover.  Martin  v.  Hodge,  47 
Ark.  878;  Tyler  v.  Larimoro,  2  West.  Rep.  180,  19 
Mo.  App.  446;  Suits  v.  Taylor,  2  West.  Bep.  679,  20 
Mo.  App.  186. 


Contract  growing  out  of  iUegal  or  immoral  acL 

Where  a  contract  grows  immediately  out  of,  and 
is  connected  with,  an  illegal  or  immoral  act,  it  will 
not  be  enforced.  Jones  v.  Surprise  (N.  H.)  4  New 
Eng.  Rep.  205. 

A  contract  providing,  in  consideration  of  certain 
assessments  paid  and  to  be  paid  by  a  single  man, 
that  an  association  will  pay  a  certain  sum  to  his 
wife  at  marriage,  if  married  to  him  at  the  expira- 
tion of  two  years,  is  lllegaL  State  v.  Towle,  6  New 
Eng:  Rep.  460,  80  Maine,  287. 

A  woman  living  by  agreement  with  a  man  as  his 
wife  cannot,  after  his  marriage,  recover  In  assump- 
sit for  services  and  money  contributed  towards 
family  expenses  during  such  unlawful  relation, 
even  if  there  was  express  promise  to  pay.  Brown 
V.  Tuttle,  6  New  Eng.  Rep.  156, 80  Maine,  62. 

An  agreement  by  which  the  creditor  of  an  in- 
solvent is  to  receive  money,  by  which  his  vote  for 
the  assignee  is  affected,  is  illegal.  Eaton  v.  Little- 
field,  6  New  Eng.  Rep.  841, 147  Mass.  122. 

An  agreement  of  a  director  of  a  corporation  with 
its  attorney  to  use  his  vote  to  the  disadvantage  of 
the  corporation,  and  for  personal  interests,  is  im- 
moral and  will  not  be  enforced.  Attaway  v.  Third 
Nat.  Bank,  10  West.  Rep.  412, 08  Mo.  485. 

A  contract  to  sell  letters  written  by  persons  af- 
flicted with  diseases,  to  a  person  advertising  to  cure 
such  diseases,  is  contra  honoa  mores  and  void  upon 
grounds  of  public  policy.  Rice  v.  Williams,  82  Fed. 
Rep.  487. 

Contracts  against  putlic  policy ;  instances. 

Contracts  which  contravene  the  provisions  and 
policy  of  statute  law,  or  are  repugnant  to  princi- 
ples of  sound  policy,  or  founded  upon  fraud,  are 
not  enforceable,  either  in  law  or  equity.  Tyler  v. 
Larlmore,  2  West.  Rep.  179, 19  Mo.  App.  445;  Suits  v. 
Taylor,  2  West.  Rep.  679,  20  Mo.  App.  166. 

Contracts  permissible  by  other  countries  are  not 
enforceable  in  our  courts,  if  they  contravene  our 
laws,  our  morality,  or  our  policy.  Oscanyan  v, 
Winchester  Rep.  Arms  Co.  108  IT.  S.  281  (26  L.  ed. 
689). 

It  is  contrary  to  public  policy  to  give  the  aid  of 
the  courts  to  the  vendor,  who  knew  that  his  groods 
were  purchased,  or  to  the  lender,  who  knew  that 
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The  plaintiff  cannot  recover  whenever  it  is 
necessaiT  for  him  to  prove,  as  a  part  of  his 
cause  of  action,  his  own  illegal  contract,  or 
other  illegal  transactions;  hut  if  he  can  show  a 
complete  cause  of  action  without  being  obliged 
to  prove  his  own  illegal  act,  although  such 
illegal  act  may  incidentally  appear,  and  may  be 
important  even  as  explanatory  of  the  facts  in 
the  case,  he  may  recover. 

IfVost  V.  Plumb,  40  Conn.  Ill;  Woodman  v. 
Hubbard,  26  N.  H.  67;  Morton  v.  QlosUr,  46 
Maine,  520;  Parker  v.  Latner,  60  Maine,  528; 
Bally  Corcoran,  107  Mass.  251. 

But  the  contract  of  employment  was  not 
void,  as  against  public  policy. 

In  order  to  make  a  contract  unlawful  as  bein^ 
against  public  policy  or  law,  it  must  be  mani- 
festly and  directl;^  so;  and  it  is  not  sufficient 
that  the  contract  is  connected  with  some  viola- 
tion of  the  law,  however  remotely  or  indirectly. 

7  Wait,  Actions  &  Defenses,  01,  92.  See 
Bier  v.  Doeier,  24  Gratt.  (Va.)  1. 

It  cannot  be  maintained  that  a  contract,  in 
itself  free  from  vice,  can  be  avoided  on  the 
ground  that  it  may  possibly  facilitate  an  illegal 
transaction. 

See  Faikney  v.  Beynous.  4  Burr.  2069. 

In  what  is  generally  known  as  the  smuggling 


cases  we  have  the  principle  contended  for  ndl 
illustrated. 

See  Holman  v.  Joknmm,  Cowp.  841;  Biggti. 
Lawrence,  8  T.  R  454;  Olugae  v.  PewUunA,  4 
T.  R.  466;  WameU  v.  Beed,  5  T.  R.  6W;fi)aa«rf 
V.  AngeU,  2  Cromp.  M.  &  R  811. 

In  America,  the  doctrine  of  Holman  ▼.  Mn- 
eon  has  been  approved. 

Armstrong  v.  Toler,  24  U.  8. 11  Wheat  W8(^ 
L.  ed.  468);  Men^nie  Bank  v.  SoMing,  li 
Barb.  802;  Tracyy.  Talmage,  14  N.  Y.  lW-214; 
CTieney  v.  Duke,  10  Oill  &  J.  11:  Bowy  t.  Bth- 
net,  1  Camp.  848;  7  Wait,  Actions  &  Defeoses, 
72, 78;  McGavoek  v.  Puryear,  6  Coldw.  (Tenn.) 
84.  See  also  IStanUm  v.  Embry,  98  U.  S.  548 
(28  L.  ed.  988). 

Valentine,  J,,  delivered  the  opiniooof  ti» 
court: 

This  action  was  commenced  by  C.  S.  Bow- 
man and  Charles  Bucher,  partners  as  BowmiA 
<&  Bucher,  and  J.  W.  Adv.  against  W.  VL 
Phillips,  James  L.  Serviss,  G.  W.  Rogers  and 
George  E.  Clark,  to  recover  from  the  defend- 
ants the  sum  of  $240,  alleged  to  be  due  for  pro- 
fessional services  rendered  bv  the  plaintilb  as 
attorneys  and  counsellors  at  law. 

The  case  was  tried  before  the  court  withoat 


his  money  was  borrowed,  for  the  purpose  of  being 
employed  in  the  commission  of  a  criminal  act  in- 
jurious to  society  ur  to  any  of  its  members.  Han- 
auer  v.  Doane,  79  U.  S.  12  Wall.  842  (20  L.  ed.  439). 

A  contract  contrary  to  the  public  poUcy  of  the 
State  where  it  is  made  or  to  be  enforced,  although 
not  expressly  prohibited  by  law,  cannot  be  en- 
forced.   Teal  V.  Walker,  111  U.  S.  242  (88  L.  ed.  416). 

A  contract  to  defeat  a  public  enterprise  Is  not  en- 
forceable. Slooum  V.  Wooley,  9  Gent.  Rep.  659,  43 
N.J.Eq.45L 

An  agreement  for  compensation,  to  procure  a 
contract  from  the  government  to  furnish  its  sup- 
plies cannot  be  enforced  by  the  courts,  it  being 
against  public  policy.  Providence  Tool  Co.  v.  Nor- 
rls,  69  U.  8. 2  Wall.  46  (17  L.  ed.  868);  Carman  v.  Ma- 
ioney  (D,  C)  9  Cent.  Rep.  620. 

Personal  influence  to  be  exercised  over  an  officer 
of  the  government  for  the  procurement  of  con- 
tracts is  not  a  vendible  article.  Seal  v.  Polhemus 
(Mich.)  10  West.  Rep.  887. 

A  contract  founded  upon  a  champertous  consid- 
eration is  Illegal  and  void.  Bent  v.  Priest,  1  West. 
Rep.  768, 86  Mo.  476;  Proctor  v.  Cole,  2  West.  Rep. 
685, 104  Ind.  880;  Beard  v.  Puett,  2  West.  Rep.  673, 106 
Ind.  68;  Browning  v.  Marvin,  1  Cent.  Rep.  187,  100 
N.  Y.  144. 

A  contract  between  a  dty  and  attorney,  to  the 
attorney  annually,  for  twenty  years,  one  third  of 
all  rents  and  receipts  from  ferry  and  bridge  privi- 
leges, and  mutually  binding  the  parties  to  do  no  act 
and  to  make  no  contract  interfering  with  its  terms, 
is  in  contravention  of  public  policy  and  cannot  t)e 
enforced.    Waterbury  v.  Laredo,  68  Tex.  665. 

A  contract  made  by  a  justice  of  the  peace  with  a 
litigant  in  his  court  that  such  litigant  should  not  be 
required  to  pay  any  fees  or  costs  therein,  unless 
procured  from  the  adverse  party,  is  contrary  to 
public  policy  and  void.  Hawkeye  Ins.  Co.  v. 
Brainard,  72  Iowa,  180. 

Generally  in  this  country,  all  wagering  contracts 
are  held  to  be  illegal  and  .void  as  against  public 
policy.    Irwin  v.  WiUiar,  110  U.  8.  499  (28  L.  ed.  225). 

Contraeta  to  control  operatUma  of  government. 
All  agreements,  for  pecuniary  considerations,  to 
control  the  business  operations  of  the  government, 
or  the  regular  administration  of  justice,  or  the  ap- 
.A. 


pointments  to  public  offices,  or  the  ordinary  ooorse 
of  legislation,  are  void  as  against  public  poUcy, 
without  reference  to  the  question  whether  improp- 
er means  are  contemplated  or  used  in  their  execu- 
tion. Providence  Tool  Co.  v.  Norris,  69  U.  S.  2  WsIL 
46  a?  L.  ed.  868). 

An  agreement  between  candidates  that  each  will 
pay  to  the  other  one  half  of  the  net  proceeds  of  hii 
office  is  against  public  policy  and  cannot  be  en- 
forced.   Glover  v.  Taylor,  88  La.  Ann.  684. 

The  agreement  of  a  candidate  for  public  oAoe 
that  he  will  reimburse  an  association  promoting  bis 
canvass,  for  its  expenses  for  ad vertising,  derk  hire, 
room  rent,  etc.,  is  unlawful  and  void.  Foley  v. 
Speir,  1  Cent.  Rep.  716, 100  N.  Y.  662. 

A  contract  for  the  perf ormanoe  of  lobby  aerrices 
for  another,  for  a  consideration,  is  against  public 
policy  and  void.  Sweeney  v.  McLeod,  16  Orej.  aKfe 
Burke  v.  Child  (Trist  v.  Child),  88  U.  8. 21  WalLltt 
(28  L.  ed.  6S8). 

A  contract  by  which  one  party  stipulates  to  en- 
ploy  a  number  of  secret  agents,  in  order  to  obtain 
the  passage  of  a  particular  law,  in  considerstian  of 
a  large  sum  of  money,  is  void.  Marshall  t.  Baltl- 
more&  O.  R.  Co.  67  U.S.  16  How. 814 (14 L. ed. 968). 

Contract*  injurioue  to  trade. 

If  the  enforcement  of  a  contract  would  tnjinv 
public  interests,  it  will  not  be  enforced.  McKamaia 
V.  Gargett  (Mich.)  12  West.  Rep.  663;  Chioa«o  Gas* 
light&C.  Co.  v.People*s  Gaslight  ft  C  Co.  U  WoL 
Rep.  69, 121  HL  680. 

Contracts  in  restraint  of  trade  are  invalid,  even 
when  the  restraint  imposed  is  partial,  unlesi  the  re- 
straint is  reasonable.  BCandevUle  v.  Hsnnan.  6 
Cent.  Rep.  626,  42  N.  J.  Eq.186. 

A  contract  In  restraint  of  trade  to  the  iolmy  oC 
others  and  tending  to  monopoly,  extortion  and  op. 
pression  is  void  as  against  public  policy.  Soofleld 
V.  Lake  Shore  &  M.  S.  R.  Co.  1  West  Kep.  aw, « 
Ohio  St.  571;  Louisville,  N.  A.  A  a  a  Co.  v.  8iim> 
ner,  2  West  Rep.  666, 106  Ind.  65. 

A  monopoly  in  the  aooonunodatloos  wbloh  are 
necessary  to  the  traveling  public,  the  oouita  ougkt 
not  to  favor  or  foster  by  the  invention  or  applloa> 
tion  of  extraordinary  or  unusual  orders  or  reme- 
dies. Pullman  Palace  Car  Co.  v.  Texas  &  P.  S.  Oou 
11  Fed.  Rep.  682. 
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a  Jury,  and  judgment  was  reDdeied  Id  favor  of 
the  defeDdants  and  aeainst  the  plaintiffs,  for 
costs;  and  the  plaintiffs,  as  plaintiffs  in  error, 
bring  the  case  to  this  court  for  review. 

It  appears  that  on  May  5,  1888,  a  society  ex- 
isted at  Kewton,  Kan.,  composed  of  the  de- 
fendants and  others,  known  as  the  "Saloon  & 
Druggists'  Protective  Association  of  Newton, 
Kansas. "    The  members  of  the  association  were 

Srincipally  saloon  keepers,  and  were  engaged 
I  selling  intoxicating  liquors  in  violation  of 
the  Prohibitory  Liquor  Law,  and  the  principal 
object  of  the  association  was  to  frustrate  the 
law  to  the  extent  of  evading  all  punishment  for 
its  violation. 

The  plaintiffs  in  this  case  had  full  knowledge 
of  all  these  things.  On  that  day  the  plaintins 
and  the  defendants,  with  a  few  others,  entered 
into  the  following  written  contract,  to  wit: 

Kewton,  E[ansas.  May  5,  1888. 

We,  the  undersigned,  business  men  of  the 
City  of  Newton,  asree  to  pay  Mess.  Bowman 
A  Bucher  and  J.  W.  Ady  the  sum  of  eighty 
dollars  per  month  on  the  filrst  day  of  each  month 
for  the  period  of  one  year,  from  May  1,  18b8, 
eighty  dollars  to  be  paid  on  the  execution  here- 
of—said payments  to  be  made  in  consideiation 
of  the  services  herein  agreed  to  be  rendered. 

We,  the  undersigned,  attorneys  at  law,  a^ree 
to  defend  all  cases  that  may  be  brought  against 
Geo.  E.  Clark,  Jas.  Serviss,  W.  H.  Phillips,  J. 
E.  Marti,  J.  H.  Gray,  J.  H.  Pappe,  O.  S.  Bas- 
sett,  £.  Wetzell,  and  any  others,  who  may  be- 
come members  of  the  Saloon  &  Druggists*  Pro- 
tective Association  of  Newton,  Kansas,  or  any 
person  in  business  with  either  of  them,  as  clerk, 
partner,  or  otherwise,  for  a  violation  of  the  Pro- 
hibitory Liquor  Laws  of  the  State  of  KaDsas, 
and  to  accept  as  full  compensation  for  our  ser^ 
vices  the  sums  hereinbefore  stipulated  to  be 
paid.  This  is  not  to  include  the  necessary  ex- 
penses or  outlays  on  our  part,  should  such  be 
necessary,  but'  only  fees  for  professional  ser- 
vices.    Executed  in  duplicate. 


[Signed] 

Jas.  L.  Serviss, 
W.  H.  PhilUps, 
J.  H.  Pappe, 
J.  £.  Marti, 
Sept.  1st. 


L.  H.  Crafts, 
Bowman  &  Bucher, 
J.  W.  Ady, 
Geo.  £.  Clark, 
G.  W.  Rogers. 


Afterwards,  and  within  one  year  thereafter, 
various  criminal  prosecutions  were  instituted 
and  conducted  against  the  several  members  of 
the  aforesaid  "Saloon  <&;  Druggists'  Protective 
Association,"  for  viokition  ofthe  Prohibitory 
Liquor  Law,  and  the  plaintiffs  in  this  action, 
as  attorneys  and  counselors  at  law,  defended 
them.  Also,  during  that  year,  and  for  the 
services  of  the  plamtiffs  for  the  first  nine 
months  thereof,  the  members  of  said  associa- 
tion paid  to  the  plaintiffs  the  sum  of  $720, 
leaving^,  as  the  plaintiffs  claim,  still  due  to  them 
on  the  aforesaid  contract,  and  for  their  services 
for  the  last'  three  months  of  the  aforesaid  year, 
the  sum  of  $240,  for  which  sum  they  brought 
this  action. 

It  is  stated  in  the  briefs  of  counsel  that  the 
court  below  decided  this  case  upon  the  theory 
that  the  aforesaid  contract  was  in  violation  of 
public  policy,  and  therefore  void;  while  the 
plaintifEs  claim  that  the  contract  is  not  in  viola- 
lion  of  public  policy,  nor  void  for  any  other 
8L.R.A. 


reason;  and  they  further  claim  that,  even  if  the 
contract  is  void,  still  they  alleged  enough  in 
their  petition,  and  proved  enough  on  the  trial, 
to  enable  them  to  recover  in  the  action  as  upon 
an  implied  contract  for  the  actual  services 
which  they  in  fact  performed.  They  certainly 
proved  that  the  services  which  they  actually 
performed  were  worth  more  than  $960,  which 
IS  all  that  they  claim  for  the  entire  year's  work. 
We  think  the  contract  is  against  public  pol- 
icy, and  void.  Of  course,  attorneys  at  law  may 
be  employed  to  defend  persons  charged  with 
crime,  where  the  alleged  offenses  are  chareed 
to  have  been  committed  prior  to  the  employ- 
ment. 

An  attorney's  services  may  also  be  engaged 
for  future  transactions,  where  no  wrong  Is  in- 
tended or  contemplated;  and  in  all  cases  good 
faith  and  innocence  will  be  presumed  untu  the 
contrary  appears.  Also,  where  a  contract  is 
not  in  violation  of  public  policy,  nor  in  any 
manner  tainted  with  immorality  or  illegality, 
and  services  are  performed  or  benefits  conferred 
under  it,  but  the  contract  is  void  because  of 
some  want  of  power  in  one  or  both  the  parties 
to  make  it,  or  void  because  of  some  irregularity 
in  its  execution,  a  contract  will  be  implied,  and 
a  promise  assumed,  that  the  party  benefited 
shall  pay  for  all  benefits  which  be  has  actually 
received  under  the  void  contract.  Or,  if  no 
contract  is  expressly  made,  but  services  are 
nevertheless  performed,  or  benefits  actually 
conferred  with  the  knowledge  and  consent  of 
the  other  party,  and  not  as  a  gratuity,  which 
services  or  benefits  arc  in  and  of  themselves  in- 
nocent and  proper,  a  contract  and  promise  will 
be  implied  to  pay  for  all  the  benefits  actually 
received. 

But  none  of  these  cases  is  the  present  case. 
In  the  present  case  it  was  future  wrones  and 
violations  of  law  that  were  contemplatedf  when 
this  contract  was  executed;  and  it  was  future 
wronss  and  violations  of  law  that  were  to  fur- 
nish me  foundation  for  the  plaintiff's  services, 
and  the  foundation  for  their  compensation, 
and,  except  for  these  contemplated  future 
wrongs  and  violations  of  law,  the  contract 
would  never  have  been  made. 

This  contract  was  tainted  at  its  inception 
with  these  future  intended  and  contemplated 
violations  of  law. 

Of  course,  the  plaintiffs,  when  they  entered 
into  the  contract,  did  not  intend  to  periorm 
services  different  from  services  which  may 
rightfully  and  legally  be  performed  under  a 
contract  made  for  similar  services  after  the  vio- 
lations of  the  law  have  actually  occurred;  and 
the  plaintiffs,  in  rendering  their  services  under 
this  contract,  did  not  render  any  services  ex- 
cept such  as  they  might  have  legally  and  right- 
fully rendered  under  a  contract  maae  after  the 
violations  of  the  law  had  actually  taken  place. 
But  these  Uiings  are  not  the  things  which  ren- 
der the  contract  in  this  case  objectionable. 

The  wrong  on  the  part  of  the  plaintiffs  con- 
sisted simply  in  entering  into  a  contract  to  de- 
fend persons  for  criminal  offenses  which  were, 
in  contemplation  of  all  the  parties,  to  be  com- 
mitted in  the  future.  This  was  a  virtual 
encouragement  of  the  defendants  to  violate  the 
law;  and  surely  the  defendants  expected,  by 
future  violations  of  the  law,  to  furnish  to  the 
plaintiffs  a  sufficient  amount  of  work  to  make 
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the  plaintiffs  earn  the  agreed  compensation; 
and  in  all  probability  the  defendants  also  ex- 
pected to  realize  a  sufficient  amount  of  profits 
out  of  their  illegal  and  interdicted  traffic  to  pay 
the  plaintiffs,  and  have  something  left.  It  was 
«yiaently  considered  by  the  parties  as  a  mere 
sharing  of  the  profits. 

The  evidence  tends  to  show  that  the  defend- 
ants employed  the  plaintiffs  in  advance,  because 
they  believed  that  by  so  doing  they  could  better 
evade  the  Prohibitory  Liquor  Law,  and  could 
obtain  the  services  oi  the  plaintiffs  at  a  cheaper 
rate,  provided  they  continued  to  carry  on  their 
illegal  traffic.  If  the  plaintiffs  had  refused  to 
enter  into  such  a  contract,  possibly  the  defend- 
ants would  have  closed  their  illegal  business  at 
once. 

What  operated  upon  the  minds  of  the  plaint- 
iffs to  enter  into  this  contract,  in  advance  of 
the  commission  of  the  contemplated  offenses, 
is  not  shown;  but  it  is  open  to  the  supposition 
that  they  may  have  believed  that,  if  they  did 
not  enter  into  this  contract,  the  defendants 
would  close  their  illegal  business,  or,  at  least, 
would  not  commit  so  many  violations  of  law, 
and  thereby  would  render  the  plaintiffs'  ser- 
vices and  their  compensation  correspondingly 
lighter. 

The  defendants,  by  this  contract,  agreed  to 
pay  the  plaintiffs  $80  per  month  and  they  did 
m  fact  pay  them  that  amount  for  thie  first  nine 
months  of  their  employment,  and  failed  to  pay 
them  only  for  the  last  three  months. 

It  must  also  be  remembered  that  the  plaint- 
iffs in  this  action  are  attorneys  and  counselors 
at  law.  They  belong  to  a  class  of  persons  who 
are  authorized  and  licensed  under  the  laws  of 
Kansas  to  assist  the  courts  in  the  administra- 
tion of  justice,  and  in  enforcing  the  laws. 

Now,  is  it  proper  for  such  persons  to  say  to 
X)er8ons  who  are  contemplating  the  commission 
of  crime:  *'If  you  commit  the  crime,  we  will 
defend  you,  ana  are  ready  now  to  enter  into  a 
contract  for  that  purpose?" 

Attorneys  at  law,  above  all  others,  should 
refrain  from  doing    anything  which   might 


seem  to  encourage  a  violation  of  the  lami 

We  know  of  no  authorities  directly  and  pre- 
cisely in  point  as  to  the  questions  involved  in 
this  case,  but  we  cite  the  following  as  giving 
support  to  the  views  herein  ezpresBed:  Tnat 
V.  Jones,  28  Conn.  834;  Arrington  v.  Siuid^  18 
Tex.  186;  Rapes  v,  Hayes,  8  La.  Ann.  468;  S 
Am.  &  Eng.  Cyclop.  Law,  869,  876,  886,  and 
cases  there  citea;  7  Wait,  Actions  ft  Defeon, 
chap.  81;  Greenh.  Public  Policy,  pte.  11,  la 

As  above  stated,  we  think  the  contract  in 
(question  in  this  case  is  void  for  the  reason  that 
it  contravenes  public  policy;  and  we  also  think 
that  the  plaintiffs  cannot  recover  for  their  ser- 
vices which  they  actually  performed  under  the' 
contract,  and  this  for  the  same  reason. 

As  between  the  original  parties,  and  all  per- 
sons in  pari  delicto,  the  courts  will  not  enforoe 
illegal  contracts,  or  any  supposed  rights 
founded  upon  them,  but  wiU  leave  the  parties, 
and  those  in  pari  delicto,  just  where  they  find 
them,  and  leave  each  in  the  possession  of  just 
what  he  has  already  obtained. 

So  much  of  the  contract,  or  its  fruits,  as  has 
already  been  executed,  performed  or  vested, 
the  courts  will  permit  to  stand;  but  whatever 
remains  to  be  executed  or  performed,  or  to  be- 
come vested,  the  courts  will  not  enforoe. 

In  the  present  case  the  pfauntifls  will  retain 
all  the  money  which  they  have  received  under 
the  void  contract  without  the  defendants  hav- 
ing any  action  to  recover  it  back,  and  the  de- 
fendants will  retain  all  the  benefits  resulting 
from  the  services  of  the  plaintiffs  which  have 
already  been  rendered  under  the  void  contract, 
without  the  plaintiffs  having  any  action  to  re- 
cover for  the  value  of  such  services.  Indeed, 
except  for  the  contract  there  might  never  have 
been  any  necessity  for  the  performance  of  any 
such  services;  for  without  the  encouragement 
given  by  the  contract  to  the  defendants  they 
might  never  have  violated  any  of  the  laws  of 
Kansas. 

We  think  the  decision  of  the  Court  below  is 
correct,  and  its  judgment  mil  be  afflrmed. 

All  the  Justices  concur. 


TEXAS  SUPREME  COURT. 


Charles  DILLINGHAM  et  al,  Plffs.  in  Err,, 
Russell  ANTHONY. 
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1.  ReoeiTers  appointed  by  the  courts  of 
the  United  States  are  subject,  under  the  Act 


of  Con«rre8S  of  March  8,  1887,  to  suits  wtthomt 
leave,  in  any  court  having  Jurisdiction  over  tte 
subject  matter,  although  no  court  can  interfere 
with  the  custiOdy  of  the  property  held  by  another 
court  through  Its  receiver. 
2.  The  erroneous  admission  of  eridenes 
which  is  subsequently  withdrawn  from  the  Juiy 
will  not  constitute  ground  for  revenai  where 


'SOT^— Actions  against  receivers  of  raUroads. 

It  is  stated  as  a  general  ruie  In  Vermont  that  be- 
fore suit  is  brought  against  a  receiver  leave  of  the 
court  by  which  he  was  appointed  must  be  obtained. 
Lyman  v.  Oentral  Vt.  B  Co.  4  New  Eng.  Rep.  728, 
»  Vt.  IW, 

When  the  same  party  is  receiver  of  one  railroad 
and  lessee  of  another,  and  both  are  operated  by 
him  together,  an  employ^  can  maintain  an  action 
at  law  against  him,  without  leave  of  equity,  to  ro- 
oover  for  injuries  resulting  from  the  negligenoe  of 
his  servants  in  operating  the  leased  road.  Lyman 
V.  Oentral  Vt.  R.  Co.  4  New  Eng.  Hep.  726, 69  Vt. 
IW. 
8  L.  R.  A. 


An  action  at  law  lies  agahist  the  receirer  of  a 
railroad  company  for  negligence  in  constnicting  a 
crossing,  although  leave  Is  not  obtained  from  the 
court  of  chancery.  Roxbury  v.  Oentral  VL  B.  Co. 
6  New  Eng.  Rep.  634, 60  Vt.  121. 

A  receiver  is  liable  to  the  extent  of  the  funds  Id 
his  bands.  See  State  v.  Wabash  B.  Co.  1  L.  &.  A. 
179,  note. 

Carrier  of  passenger;  duty  to  protect  from  vieUmet 

and  insuU^  \ 

A  common  carrier  of  passengers  undertakes  ab- 
solutely to  protect  them  against  the  mJsoonduct  of 
its  own  servants  engaged  in  executing  the  ocmtnet.       I 
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it  doeB   not  appear  that  it   was  calculated   to 
operate  to  the  injury  of  the  party  oomplaininsr. 
^C^LeeBtveru  of  »  railroaid  oompajiy  are 
liable  for  l^fnries  to  a  passenMr  on  a 

train,  reBottincr  from  the  wlUf ui  or  mall(3ou8  acts 
of  the  conductor,  it  being  the  carrier*8  duty  to 
protect  pBflsengers  from  the  wrongful  acts  of  its 
servants,  x 

4.  Exemplary  damage*  oannot  be  reoov- 
ered  ag^ainst  a  carrier  for  the  malicious 
act  of  the  conductor  of  a  train  to  the  injury  of  a 
passenger,  which  has  not  been  ratified  or  adopted, 
if  there  was  no  carelessness  in  the  selection  of 
employ^  or  m  the  establishment  of  regulations, 

.  or  in  short  if  the  carrier  or  its  officers  by  whom 
it  is  controlled  have  not  been  guilty  of  any 
malice,  gross  negligence  or  oppression. 

^  The  mere  retentton  of  the  conductor  of 
a  train  In  the  same  position  after  knowl- 
edge of  his  misconduct  does  not  operate  us  a 
ratiflcation  of  his  willful  and  malicious  act  in  as- 
saulting a  passenger,  sO  as  to  make  the  carrier 
liable  for  ezemphiry  damages. 

€.  The  ratification  of  the  act  of  a  servant 
is  a  question  to  be  passed  upon  under  all  the  evi- 
dence as  any  other  fact  In  issue. 

(February  Ifi,  1889.) 

ERROR  to  the  District  Court  of  Freestone 
County,  to  review  a  Judgment  in  favor  of 
plaintiff  in  an  action  to  recover  damages  act^ 
ual  and  exemplary  for  injuries  resulting 
from  an  assault  and  (battery  upon  him  by  the 
4»nductor  of  a  train  on  the  railroad  of  which 
defendants  were  receivers.    B&oened, 

The  facts  are  fully  stated  in  the  opinion. 

Mr.  O.  T.  Holt*  for  plaintiffs  in  error: 

The  declaration  of  the  servant  after  the  trans- 
action is  not  admissible  against  the  principal. 

NcrthioeBtern  Union  Packet  Co.  v.  Clougn,  87 
U.  8.  20  Wail.  528  (22  L.  ed.  406);  Adams  v. 
Bannibal  cfc  St.  J,  R,  Co,  7  Am.  &  Eng.  R.  R. 
Cas.  414,  74  Mo.  553;  ISast  Tenn.  V.  3:  G,  R 
Co.  V.  Malay,  31  Am.  &  Eng.  R.  R.  Cas.  862, 
77  Ga.  237;  Sherman  v.  Del.  L.  db  W.  B.  Co. 
31  Am.  &  Eng.  R.  R.  Cas.  15, 9  Cent.  Rep.  482, 
106  N.  Y.  542. 


The  defendant  in  error  was  entitled  to  re- 
cover compensation  commensurate  with  the 
injury  sustained. 

Sutherland,  Damages,  p.  17,  and  caBes  cited. 

Where  an  agent  commits  an  assault  outside 
the  scope  of  his  duty,  his  principal  is  not  liable. 

Oalveston,  IT.  db  S.  A.  Ji.  Co.  v.  Donahoe,  66 
Tex.  162;  Hays  v.  Houston  dk  G.  N.  R.  Co.  46 
Tex.  278;  EvansvUU  d  C.  B.  Co.  v.  Baum,  26 
Ind.  70;  Parker  v.  Erie  B.  Co.  5  Hun,  57;  Me- 
Keon  V.  Citizens  B.  Co.  42  Mo.  79;  Great  Wes- 
tern B.  Co.  V.  Miller,  19  Mich.  806. 

There  can  be  no  ratiflcation  of  the  acts  and 
conduct  of  another  without  a  full  knowledge 
of  all  the  facts. 

Laredo  v.  Macdonnell,  52  Tex.  511;  Commer- 
cial db  Agricultural  Bank  v.  Jones,  18  Tex.  811; 
Vincent  v.  Bather,  81  Tex.  77;  Owings  v.  HuU, 
84  U.  8.  9  Pet,  607,  629  (9  L.  ed.  246);  Bishop, 
Cont.  §  848;  Story;  Agency,  251. 

Messrs.  O.  C.  Riirreii»  B.  H.  Gardner 
and  Hume  As  Kleberg^  for  defendant  in  error: 

Stayton,  Ch.J.,  delivered  the  opinion  of  the 
court: 

This  action  was  brought  by  defendant  in 
error,  July  28,  1887,  against  plaintiffs  in  error, 
who  were  receivers  appointed  by  a  Circuit  Court 
of  the  United  States  prior  to  the  time  the  injury 
complained  of  was  inflicted,  and  in  possession 
of  and  operating  the  Houston  &  Texas  Central 
Railway  at  the^'time  plaintiff  claims  to  have 
been  injured.  It  was  brought  to  recover  dam- 
ages actual  and  exemplary  on  account  of  in- 
juries resulting  from  an  assault  and  battery 
made  on  him,  while  a  passenger  in  one  of  the 
the  cars,  by  the  conductor  in  charge  of  the 
train  and  in  the  employment  of  the  receivers. 

There  was  a  verdict  and  judgment  in  favor 
of  defendant  in  error  for  $1,000  as  actual,  and 
$2,000  as  exemplary,  damages. 

Plaintiffs  in  error,  by  plea,  denied  the  juris- 
diction of  the  court  below,  on  the  ground  that 
no  court  other  than  the  one  appomting  them 
could  exercise  jurisdiction.  This  was  over- 
ruled, and  correctly  so;  for,  whatever  may  be 
the  true  rule  in  suits  brought  against  receivers 


N.  J.  Steamboat  Co.  v.  Brookett,  121 U.  8. 6d7  <W  L. 
ed.  1048). 

The  idea  that  lies  at  the  very  base  of  Uie  law  of 
•common  carriers  is  that  thej  are  public  servants 
and  serve  all  alike.  Samuels  v.  Louisville  &  N.  R. 
Co.  31  Fed.  Kep.  67. 

The  passen^r  is  entitled,  even  while  belo^  dealt 
with  by  thea^nt  pursuant  to  regulations,  to  re- 
spectful and  oourteous  treatment  and  protection 
Affalnst  insult  and  indignity.  McGinnis  v.  Mo.  Pao. 
B.  Go.  4  West  Kep.  7B7, 21  Mo.  App.  899. 

The  contract  of  a  railroad  company  Is  to  safely 
carry  people  to  their  several  destinations;  and  the 
company  is  liable  for  all  acts  and  omissions  of  its 
agents,  connected  with  or  in  the  line  of  their  duty. 
XAkin  V.  Oregon  Pac.  R.  Ck).  16  Ore?.  2a!0. 

Co>mvanii  UoMe  far  injuries  resulting  from  miscon- 
duct Gf  Us  servants. 

The  common  carrier  is  liable  for  aU  injuries  re- 
sulting from  the  misconduct  of  the  carrier  or 
its  employ^.  Springer  Transp.  Co.  v.  Smith,  16 
Iiea,496. 

Where  a  breakman  refused  to  allow  a  panenger 
to  pass  through  the  ladies*  car,  used  abusive  lan- 
guage and  committed  an  assault,  plaintiff  was  en- 

s  L.  a  A. 


titled  to  exemplary  damages.    Atlanta  &  W.  PL  B. 
CJo.  V.  Condor,  76  Ga.  61. 

The  plaintiff  is  entitled  to  recover  for  the  indig- 
nity put  upon  him  by  the  opprobrious  language 
used,  and  by  the  assault  and  battery  inflicted,  by 
at  least  one  of  the  employ^  of  the  company,  while 
he  was  in  its  care,  and  entitled  to  its  protection,  as 
a  passenger  in  its  cars.   IMd. 

Even  a  trespasser  on  a  train  who  receives  m- 
juries  which  are  the  direct  and  necessary  result  of 
willful,  wanton  or  malicious  acts  of  the  conductor 
or  those  aasisting  him  is  entitled  to  damages  there- 
for. Atchison,  T.  &  S.  F.  R.  Co.  v.  Gants,  38  Kan. 
606. 

Where  a  train  passes  the  station  to  which  the 
passenger  was  entitled  to  be  carried,  without  stop- 
pmg  a  sufficient  time  for  him  to  get  off,  the  car- 
rier is  liable  in  damages.  White  Water  Valley  R. 
Co.  V.  BuUer,  12  West.  Rep.  207, 112  Ind.  606. 

A  corporation  may  be  charged  with  punitive  or 
exemplary  damages  for  personal  injuries  caused 
by  the  malicious,  oppressive  or  reckless  conduct  of 
its  servants.  Quinn  v.  S.  C.  R.  Co.  1  L.  R.  A.  682, 
note;  South  Fla.  R.  Co.  v.  Rhoads,  2KmC,— 

LiabUUy  of  carrier  for  torts  of  its  emploi/Ss. 

A  carrier  is  liable  for  a  tort  conunltted  by  its  em- 
ploye  upon  the  person  ot  another  one  when  the 
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as  to  the  necessity  for  leave  to  sue  them  in 
other  courts,  under  the  Act  of  Congress  of 
March  8, 1887,  receivers  appointed  by  the  courts 
of  the  United  States  are  subject  to  suit,  -without 
leave,  in  any  court  having  jurisdiction  over  the 
subject  matter. 

No  court  can  interfere  with  the  custody  of 
property  held  by  another  court  through  a  re- 
ceiver, t)ut  may  establish  by  its  Judgment  a 
debt  a^inst  the  receivership,  which  must  be 
reco^ized  even  by  the  court  appointing  the 
receiver,  and  not  open  to  review  by  it,  if  the 
court  rendering  the  judgment  had  jurisdiction 
of  the  subject  matter  and  the  parties. 

The  manner  in  which  a  judgment  so  ren- 
dered shall  be  paid,  and  the  adjustment  of 
equities  between  all  persons  having  claims  on 
the  propertv  and  effects  in  the  hands  of  a  re- 
ceiver made,  must  necessarily  be  under  the 
control  of  the  court  having  custody  through 
its  receiver;  but  this  does  not  affect  the  juris- 
diction of  other  courts  conclusively  to  establish 
bv  judgment  the  existence  and  extent  of  a 
claim. 

On  the  trial  the  conductor  testified  as  a -wit- 
ness, and.  on  being  interrogated,  stated  that  he 
did  not  tell  A.  W.  Williams  on  the  niyht  after 
the  difficultv,  holding  his  ticket  punch  in  his 
hand:  "This  is  the  thing  I  did  the  son  of  a 
bitch  up  with;"  and  afterwards  Williams  was 
permitted  to  state  that  the  witness  at  time  and 

Elace  mentioned  did  make  such  a  statement  to 
im.  The  evidence  was  objected  to,  on  the 
ground  that  the  declarations  of  the  conductor, 
made  subsequently  to  the  diflBculty,  were  not 
admissible  against  the  defendants.  After  the 
evidence  was  admitted  the  court  withdrew  it 
from  the  consideration  of  the  jury,  and  in- 
structed them  not  to  consider  it;  but  it  is  insist- 
ed that  the  jud^ent  should  be  reversed  be- 
cause of  its  admission. 

It  is  frequently  the  case  that  evidence  is 
admitted,  which,  on  reflection,  the  trial  court 
deems  it  proper  to  withdraw  from  the  consid- 
eration of  the  jury,  and  in  some  cases  such  ac- 
tion ought  to  be  held  to  cure  the  error,  while 
in  other  cases  the  evidence  might  be  of  such 


character,  and  the  whole  case  so  presented,  is 
to  induce  the  belief  that  the  jury  may  bave 
been  influenced  by  the  erroneous  adnuasioQ 
of  evidence,  although  subsequently  told  by  the 
court  to  disregard  it.  In  the  latter  case  the 
admission  of  evidence  that  ought  to  have  been 
excluded  might  be  ground  for  reversal,  and  in 
the  former  not. 

The  evidence  of  the  witness  Wflliams  was 
not  admissible  for  the  purpose  of  proving  that 
the  conductor  did  strike  the  plaintiff  widi  his 
ticket  punch;  but  it  may  have  been  relevant  to 
the  issue  as  to  how  the  batter^ir  was  made,  and, 
for  the  purpose  of  impeaching  the  evkieooe 
of  the  conductor  to  show  that  he  bad  made 
statements  out  of  court  different  from  those 
made  in  court,  admissible.  If,  however,  the 
evidence  was  not  admissible  for  any  purpose, 
we  do  not  perceive  that  it  was  calculated  to 
operate  to  the  injury  of  the  defendants. 

From  the  testimony  given  by  the  conductor 
on  the  trial,  and  from  the  testimony  of  McCart- 
ney and  the  plaintiff,  there  could  be  but  little 
doubt  that  the  conductor  did  use  bis  ticket- 
punch  in  the  battery,  and  the  langua^  shown 
to  have  been  used  by  him  at  the  time  of  the 
difficulty  showed  as  fully  his  animus  at  that 
time  as  possibly  could  the  language  testified  to 
by  the  witness  Williams. 

It  is  urged  that  the  court  erred  in  cbarginr 
that  defendants  would  be  liable  if  the  acts  of 
the  conductor  were  willful  and  malicious. 
There  is  no  doubt  that  ordinarily  the  master  a 
not  liable  for  an  injury  resulting  from  the  will- 
ful and  malicious  acts  of  his  agent,  not  done 
in  the  course  of  his  employment  This  is  the 
rule  in  all  cases  in  which  the  liability  of  the 
master  depends  on  the  sole  fact  that  the  per- 
son who  inflicted  the  injury  was  in  some  boa- 
ness  his  servant;  and  if,  upon  inquiry,  it  be 
found  that  the  act  was  not  done  while  in  the 
transaction  of  the  master's  business,  then  the 
act  is  not  to  be  deemed  the  act  of  the  master, 
for  as  to  that  the  wrong-doer  was  not  his  ser- 
vant. 

The  rule,  however,  cannot  be  applied  in  a 
case  in  which  the  ihaster,  by  contract  expreai 


pereon  injured  is  a  passen^r  at  the  time  and  the 
employ^  Is  acting  within  the  scope  of  bis  business. 
Central  R.  Co.  v.  Peacock  (Md.)  12  Cent.  Rep.  887. 

Although  a  servant  of  a  carrier  maybe  obliged 
to  use  force  in  the  enforcement  of  reasonable  regu- 
lations established  by  the  carrier,  the  carrier  will 
not  be  protected  if  he  uses  excessive  or  unneceesary 
force.  N.  J.  Steamboat  Co.  v.  Brockett,  121  U.  S. 
687  (30  L.  ed.  1040). 

The  common  carrier  is  liable  for  all  injuries  re- 
sulting from  the  misconduct  of  the  carrier  or  his 
employ^.  Springer  Transp.  Co.  v.  Smith,  16  Lea, 
406. 

Where  plaintlir  was  assaulted  by  a  porter  em- 
ployed by  a  sleeping-car  company,  which  ran  its 
cars  on  defendant's  trains,  whUe  the  porter  was 
not  engaged  about  the  transportation  of  passen- 
gers, and  not  upon  the  train  by  which  the  plaintiff 
was  to  be  transported,  and  had  nothing  to  do 
therewith,  the  porter  was  not  a  servant  of  defend- 
ant, and  the  defendant  was  liable  for  the  assault. 
Dwlnelle  v.  N.  Y.  Cent.  &  H.  R.  R.  Co.  46  Hun,  189, 
0  N.  Y.  S.  R.  888. 

A  railroad  corporation  is  liable  for  all  acts  of 
wantonness,  rudeness  or  force,  done  or  caused  to 
\}e  done  by  its  agents  or  servants,  in  or  about  the 
8  L.  R  A. 


duties  or  business  assigned  to  them,  although  io 
violation  of  the  general  rules  or  orders  prescribed 
for  their«oonduct;  and  the  rule  as  to  vindictive 
damages  for  such  acts,  in  action  agalnsi  the  cor- 
poration, is  the  same  as  in  actions  against  Datxnal 
persons.  Louisville  &  N.  R.  Co.  v.  Whitmaii,  it 
Ala.  828. 

A  person  knocked  down  and  robbed  just  is  be 
was  about  to  enter  a  tram  as  a  paasenger,  under  a 
petition  charging  that  phiintlff  was  assaulted  and 
injured  by  the  servant  and  employ^  operating 
and  controlling  the  train,  cannot  recover  agateat 
the  company  without  showing  that  the  pevaoo 
who  assaulted  him  was  in  the  employ  of  the  com- 
pany, and  that  the  wrongful  acts  were  done  by  the 
servant  or  agent  of  the  company  in  the  oooneor 
within  the  scope  of  his  employment.  Saohroviia 
V.  Atchison,  T.  &  S.  F.  R.  Co.  37  Kan.  2\SL  J 

Measure  of  damcbges;  xoounded  feeUngt- 
For  a  violation  of  such  duty,  and  for  accosatioas 
of  fraud,  the  passenger  is  entitled  to  sucb  damages 
as  will  compensate  for  his  wounded  feelings  and 
secure  the  public  against  a  repetition  of  the 
wrong.  McGlnnls  v.  Mo.  Pac  R.  Go.  4  West  Bep- 
707, 21  Mo.  App.  809.: 
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or  implied,  is  under  obligation  to  protect  the 
injured  person  from  the  servant's  wron^u] 
act,  as  well  as  his  own.  When  a  duty  is  thus 
imposed  on  the  master,  the  servant  employed 
to  discharge  it  is  the  representative  of  the  mas- 
ter, for  whose  acts,  whether  of  omission  or 
commission,  resulting  in  injury  to  the  person 
entitled  to  have  the  duty  performed,  the  mas- 
ter must  be  held  as  fully  responsible,  and  liable 
to  make,  at  least,  actual  compensation,  as 
though  the  act  were  his  own  personal  act.  In 
such  cases,  if  the  servant  does  what  the  master 
<x>uld  not  do,  nor  suffer  to  be  done,  without 
violation  of  the  particular  duty  resting  upon 
him;  or  if  the  servant  omits  to  do  that  which  is 
requisite  to  the  full  discharge  of  the  master's  in- 
cumbent duty — then  the  master  must  be  held 
responsible  for  the  servant's  wrongful  or  mali- 
cious act  or  omission;  for  otherwise  it  would 
result  that  a  master  might  relieve  himself  from 
obligation  to  perform  a  duty  fixed  by  contract 
or  otherwise  by  the  employment  of  servants  to 
conduct  the  business  to  which  the  duty  at- 
taches. The  master's  obligation  cannot  thus  be 
avoided;  and  whether  the  servant's  act  viola- 
tive of  the  master's  duty  be  willful  or  mali- 
cious is  a  matter  of  no  importance  in  determin- 
ing the  liability  and  obligation  of  the  master  to 
make  actual  compensation  to  the  injured  per- 
son. 

It  has  been  steadily  held  to  be  the  duty  of  a 
carrier  of  passengers'^  to  protect  them,  in  so  far 
as  this  can  be  done  by  the  exercise  of  a  high 
degree  of  care,  from  the  violence  and  insults  of 
other  passengers  and  strangers,  and  to  protect 
them  from  the  violence  and  insults  of  the  car- 
rier's own  servants;  and  the  inquiry  whether 
this  duty  arises  from  contract  or  from  the  nat- 
ure of  the  employment  becomes  unimportant, 
except  that  the  duty  goes  with  the  carrier's 
contract,  however  made,  whereby  the  relation 
of  carrier  and  passenger  is  established.  Rams- 
den  Y.  Boston  d>  A.  R.  Co.  104  Mass.  120;  Bry- 
ant  V.  Rich,  106  Mass.  180;  Oraker  v.  Chicago 
A  N.  W.  R,  Co,  36  Wis.  657;  Stewart  v.  Brook- 
lyn &  a  B.  Co,  90  N.  Y.  588;  Sherley  v.  Bill- 
ings,  8  Bush,  147;  Chicago  db  E.  R,  Co,  v.  Flex- 
man,  103  m.  546;  Wabash,  St.  L.  db  P,  R.  Co. 
v.  Rector,  104  111.  296;  Ooddard  v.  Grand  Trunk 
R.  Co.  57  Maine,  202. 

Under  the  facts  of  this  case  the  court  below 
properly  held  that  the  defendants,  as  receivers, 
were  liable  for  injuries  resulting  from  the  will- 
ful or  malicious  acts  of  the  conductor. 

On  the  question  of  exemplary  damages  the 
court  instructed  the  jury  as  follows: 

**  You  are  instructed  that,  to  authorize  a  re- 
covery of  exemplary  damages  against  the  em- 
ployer or  master  on  account  of  an  injury  in- 
flicted by  an  employ^  or  servant,  the  wrongful 
act  from  which  the  injury  resulted  must  be 
done  fby  the  servant  or  employ^  maliciously, 
and  under  such  circumstances  as  would  also 
authorize  the  recovery  of  actual  damages  from 
the  employer  or  master;  and,  further,  the  act 
must  be  ratified  by  him.  If  the  employer  or 
master  have  a  knowledge  of  the  act  and  its 
character,  and  still  continues  the  employ^  or 
servant  in  his  former  position,  such  retention  is 
a  ratification  of  the  act  of  the  servant  or  em- 
ploy6." 

The  last  paragraph  of  the  charge  quoted  was 
repeated  in  a  subsequent  charge. 
SL-Riu 


In  those  jurisdictions  in  which  it  is  held  that 
exemplary  damages  majr  be  given  against  a 
corporation  for  injuries  willfully  or  maiiciouslv 
inflicted  by  its  servants  in-  all  cases  in  which 
the  willful  or  malicious  act  was  done  in  the 
course  of  the  business  intrusted  to  the  servant, 
whether  the  act  be  authorized  or  ratified  by  the 
corporation  the  giving  of  the  charge  com- 
plained of  would  probably  be  deemed  harmless 
if  the  acts  complained  of  in  this  case  can  be 
said  to  have  been  in  the  line  of  the  conductor's 
duties.  In  this  State,  however,  that  rule  has 
not  been  adopted. 

In  Hays  v.  Bimston  Railroad  Company,  46 
Tex.  284,  which  was  a  case  in  which  the  act 
complained  of  mi^ht  properly  have  been  held 
to  have  been  done  in  the  course  of  the  emplov- 
ment  of  the  servant,  it  was  said:  *'  If  the  mali- 
cious act  of  the  agent  is  ratified  or  adopted;  if 
there  is  carelessness  in  the  selection  of  em- 
plov^s  or  in  the  establishment  of  regulations; 
if,  m  short,  the  corporation  or  its  officers  bv 
whom  it  is  controlled  are  guilty  of  some  fraud, 
malice,  gross  negligence  or  oppression — the  set- 
tled rules  of  law  will  hold  it  liable  to  exem- 
plary damages;  but,  in  our  opinion,  not  other- 
wise." 

This  ruling  was  followed  in  Oalveston  Rail- 
way  Company  v.  Donahoe,  56  Tex.  162. 

We  have  no  disposition  to  reopen  the  ques- 
j  tion,  in  view  of  the  conflict  of  authority;  and, 
following  these  decisions,  the  remaining  in- 
quiry on  this  branch  of  the  case  is:  Was  the 
charge  as  to  liability  of  appellants  resulting 
from  their  ratification  of  the  acts  of  the  con- 
ductor called  for  by  the  facts  of  the  case,  or 
correct  as  a  legal  proposition  fin  any  case  ?  It 
appears  that  appellee,  as  a  passenger,  entered  a 
car  on  the  road  controlled  by  appellants,  and 
that,  having  stopped  on  the  platform  outside 
of  the  car,  he  was  informed  by  the  conductor 
that  this  was  a  dangerous  place,  and  requested 
to  enter  the  car.  £&  to  whether  this  request 
was  made  by  the  conductor  without  insult  and 
in  proper  manner  the  evidence  is  conflicting, 
as  is  it  as  to  whether  the  conductor  used  force 
in  removing  appellee  from  the  platform  to  the 
inside  of  the  car. 

Be  this  as  it  may,  it  does  appear  that  blows 
passed  between  the  conductor  and  appellee  im- 
mediately after  the  latter  entered  the  car,  and 
his  evidence,  as  well  as  that  of  the  conductor, 
tends  most  strongly  to  show  that  in  this  ren- 
counter appellee  was  the  aggressor,  and  the 
conductor  acting  in  his  own  defense.  They 
were  then  separated  without  any  considerable 
injury  to  appellee,  and  we  do  not  understand 
him  to  base  this  action  on  what  occurred  in  the 
difficulty  to  which  we  have  referred.  After 
that  ended,  the  conductor  went  on  in  the  dis- 
charge of  his  ordinary  duties,  and  appellee 
took  his  seat  among  the  other  passengers;  but, 
after  a  short  time  had  elapsed,  the  conductor 
returned  to  the  car  in  which  appellee  was,  and 
then  committed  an  assault  and  battery  upon 
him,  which,  at  the  time,  was  unprovoked,  and 
made  solely  to  avenge  the  insult  or  wrong  the 
conductor  conceived  had  been  done  him  in  what 
he  claimed  was  an  unprovoked  assault  made 
upon  him  by  the  appellee  in  the  former  diffi- 
culty. The  assault  and  battery  then  commit- 
ted, and  the  injuries  resulting  therefrom,  are 
made  the  basis  of  this  action;  and  there  is  not 
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the  slightest  ground  for  holding  that  it  was 
committed  in  behalf  of  appellants,  for  their 
benefit,  in  their  interest,  or  in  the  doing  of  any 
act  necessary  or  proper  to  be  done  in  the  dis- 
charge of  the  duties  imposed  on  the  conductor. 
On  the  contrary,  the  act  complained  of  is  shown 
to  have  been  the  willful  and  malicious  act  of 
the  conductor,  in  violation  of  his  duty  to  his 
employers,  and  to  the  service,  as  well  as  to  the 
passenger. 

Appellants,  as  carriers,  are  liable  to  appellee 
for  actual  damages,  because  there  was  a  failure 
on  their  part,  through  the  conductor  or  some 
other  representative,  to  give  that  protection  to 
the  passenger  which  the^,  as  carriers  of  pas- 
sengers, were  bound  to  give;  and  this  liabilitv 
does  not  depend  on  whether  the  servant's  fail- 
ure of  duty  was  unintentional,  willful  or  ma- 
licious; but  to  make  them  liable  for  exemplary 
damages,  if  they  stand  on  the  same  ground  as 
other  carriers,  the  willful  or  malicious  act  of 
their  servant  must  have  become,  in  law,  their 
willful  or  malicious  act 

The  rule  in  reference  to  affecting  the  master 
with  the  willfulness  or  malice  of  a  servant  must 
be  the  same  whether  the  master  be  a  corpora- 
tion, a  receiver  in  charge  of  the  business  and 
property  of  a  corporation,  or  an  individual.  If 
m  performing  any  duty  within  the  line  of  his 
employment  the  servant  usesunnecessarv  force 
in  doing  an  act  lawful  within  itself,  and  there- 
by he  commits  a  trespass  or  crime,  then  the  act 
mav  be  deemed  one  for  which  the  master  is 
civilly  responsible;  but  if  the  act  be  in  itself 
illegal,  however  performed,  or  by  whomsoever 
done,  then  the  master  ought  not  to  be  held  lia- 
ble, unless  he  advised,  or  in  some  way  partici- 
pated in,  the  unlawful  act. 

The  court  below  charged  that  the  act  of  the 
servant,  with  all  of  the  servant's  willfulness 
and  malice,  would  be  imputed  to  appellants, 
if,  with  knowledge  of  his  misconduct,  they 
kept  him  in  their  emplovment;  and  so,  without 
reference  to  whether  .the  act  was  within  the 
line  of  the  conductor's  duties,  or  one  illegal  in 
itself — ^without  reference  to  the  manner  of  its 
execution. 

If  there  were  no  other  ground  on  which  ap- 
pellants could  be  held  liable  for  actual  dam- 
ages resulting  from  the  injuries  received  by  ap- 
pellee from  the  battery  made  upon  him  by  the 
conductor  than  that  thev  had  ratified  his  act, 
could  their  liability  be  fixed  on  that  ground, 
however  clear  their  subsequent  approvS  of  his 
act  might  be  made  to  appear  ? 

"In  order  to  constitute  one  a  wrong-doer  by 
ratification  the  original  act  must  have  been 
done  in  his  interest,  or  been  intended  to  fur- 
ther some  purpose  of  his  own. "  Cooley ,  Torts, 
127;  Eastern  Uounties  B.  Oo.  v.  Broom,  6  Exch. 
826;  Wilion  v.  Barker,  4  Bam.  &  Ad.  614;. 
Wiifon  V.  Tumman,  6  Man.  &  Gr.  241:  Broom, 
Legal  Maxims.  878;  Wood,  Master  &  Servant, 
698;  Bird  v.  Broum,  4  Exch.  798;  Sutherland 
V.  Sutherland,  69  HI.  481;  Moak,  Underbill, 
Torts,  88. 

In  the  case  before  us  there  can  be  no  pre- 
tense that  the  act  of  the  servant  was  done  in 
the  interest  of  appellants,  under  any  pretense 
of  authority  from  them,  or  to  further  any  in- 
terest of  themselves  or  the  corporation  whose 
business  and  property  they  were  controlling: 
and  there  was  no  ground  on  which  to  base 
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ratification,  which  is  but  an  agreement,  exprm 
or  implied,  by  one  to  be  bound  by  the  act  of 
another  performed  for  him. 

If  appellants  could  not  be  held  to  have  rati- 
fied their  servant's  unauthorized,  willfal  and 
malicious  act,  not  done  in  their  interest  or  for 
their  benefit  in  fact  or  pretense,  it  is  not  per- 
ceived on  what  ground  tiliev  can  be  held  to  be 
affected  by  the  animus  with  which  the  servant 
committed  the  act;  and,  unless  they  could  be 
so  affected,  there  is  no  legal  ground  for  award- 
ing against  them  exemplary  damages. 

If  Uie  servant's  act  be  .one  not  authorized  Ij 
the  master,  or  one  not  done  in  the  exercise  A 
a  power  fairly  arising  from  the  character  of 
his  employment,  but  be  an  act  done  fortfaeuie 
or  benefit  of  the  master,  then  the  master  maj 
doubtless  ratify  the  act  of  the  servant  througfa 
which  a  tort  was  committed;  and  it  may  he 
that,  in  such  case,  the  ratification  of  the  mas- 
ter would  fix  upon  him  the  bad  motive  whidi 
prompted  the  servant's  act,  and  thus  impose  on 
the  master  a  liability  even  for  exemplaiy  dam 
ages.  It  has  been  so  held  by  courts  that  bold 
the  master  not  liable  for  exemplary  damages  ia 
all  cases  in  which  the  servant  is.  Bass  v.  CU- 
eagoAN.W.  B.  Co,  42  Wis.  654. 

Such  may  be  the  effect  of  the  dedsaam  io 
this  State  to  which  we  have  referred,  thoojrti 
there  are  contrarv  holdings.  Sutherland  y, 
Sutherland,  69  III  i81. 

Such  a  question,  however,  is  not  before  as. 
Relying,  as  appellee  does,  on  the  injury  in- 
flicted upon  him  by  the  conductor  after  he  look 
a  seat  in  t^e  car,  we  are  of  the  opinion,  under 
the  evidence,  that  he  shows  no  case  entitliii^ 
him  to  exemplary  damages,  under  the  decis- 
ions heretofore  made  in  this  State,  to  which  we 
have  referred;  and  that  a  case  is  not  shown  ia 
which  the  jury  should  have  been  cfaamd  that 
they  might  find  appellants  had  ratified  the  act 
of  the  conductor. 

If,  however,  the  case  were  different,  and  it 
app^u:ed  that  the  conductor's  act  was  done  in 
the  course  of  his  employment,  giving  to  this 
every  intendment  arising  from  his  position  and 
the  nature  of  his  duties,  even  then,  it  seems  to 
us,  that  it  cannot  be  held  as  matter  of  law  that 
the  mere  retention  of  the  conductor  in  the 
same  position  after  knowledge  of  his  miscon- 
duct operates  a  ratification  of  his  willful  and 
malicious  act,  and  thus  fixes  his  evil  motive  on 
his  employer.  The  whole  doctrine  of  «r  pett 
facto  animus  as  a  basis  for  exemplary  damaises 
seems  to  us  an  anomaly.  It  goes  further  t&m 
to  punish  for  evil  motive,  and  coodemns  and 
punishes  for  evil  afterthought  imputed,  which 
the  court  below  informed  the  jury  exirted.  as 
matter  of  law,  if  the  conductor  was  retained  in 
the  service  after  knowledge  of  his  miscondoct. 

There  are  cases  which  nold  that  retention  in 
service,  under  such  drcumstsnces,  amounts  to 
ratification  of  acts  Uiat  may  be  ratified;  but  it 
seems  to  us  that  this  is  not  necessarily  true, 
and  that,  where  ratification  Is  an  issue,  this 
should  be  left  to  the  jury  or  court  trying  the 
cause,  under  all  the  evidence,  to  be  passed  upon 
as  any  other  fact  in  issue. 

The  charge  given  assumed  that  the  act  of 
the  conductor  was  such  as  might  be  ratified, 
and  that  the  facts  recited  in  the  charge,  as  mat- 
ter of  law,  amounted  to  ratification.  We  think 
this  was  error.    This  case  does  not  call  for  it» 
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and  we  are  not  now  disposed  to  consider  what 
bearing  the  retention  of  a  servant  in  a  position 
he  has  abused  ought  to  have  in  determining  the 
liabUity  of  the  master  for  his  past  or  subse- 
quent acts. 

It  is  ur^ed  that  the  actual  damages  awarded 
are  excessive;  but  we  think,  in  view  of  the  facts, 
this  is  not  true;  but,  for  reasons  manifest,  now 
decline  to  discuss  the  facts  bearing  on  that 
question. 

For  the  errors  mentioned  the  judgment  mil  be 
reverted,  and  the  cause  remanded. 


MISSOURI  PACIFIC  R.  CO.,  Appt., 

V. 

WiUiam  PLATZER  «<a^. 
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apaiur 
» to  ezereiae  sura  care  as  the  ciroum- 
stanoes  of  a  given  case  would  Indicate  to  a  pru- 
dent man  was  proper,  to  extinguish  a  fire  caused 
by  Hparks  from  its  engine,  although  not  guilty  of 
negUgenoe  in  getting  the  fire. 

1  Whether  due  dilifl^enoe  has  been  used 

in  a  given  case  hy  railroad  employ^  in  extinguish- 
ing a  ftre  is  a  question  for  the  Jury. 
8>  A  ehaivo  should  not  be  given  where  there  is 
not  sufficient  evidence  fairly  to  raise  an  issue  of 
fact  to  which  it  relates. 

(February  26, 1880.) 

APPEAL  by  defendant  from  a  judgment  of 
the  District  Court  of  Ckilveston  County  in 
favor  of  plaintiffs  in  an  action  to  recover  dam- 
ages residting  from  the  burning  of  certain  of 
pfaintiffs'  property  by  reason  of  the  alleged  neg- 
ligence of  defendant.    Reversed. 

The  facts  arc  fuUy  stated  in  the  opinion. 

Measrs,  Willie,  mott  %t  BalUnger,  for 
appellant: 

The  companv  was  not  liable  because  of  any 
negli^nce  on  the  part  of  its  employes  in  ex- 
tingnishing  the  fire  or  in  failing  to  do  so,  unless 
it  was  an  undisputed  fact  that  the  fire  was 
started  through  negligence  on  the  part  of  the 
defendant  company;  and  this  was  not  the  case. 


2  Wood.  Railways,  §  827;  Kenney  v.  Han- 
nibal &  St.  J.  B.  Co.  70  Mo.  252-256;  BalUmore 
db  0.  R.  Co,  V.  Shipley,  89  Md.  251. 

There  was  no  evidence  showing  that  the  com- 
pany's employes  were  negligent  in  not  ex- 
tinguishing the  fire. 

Box  V.  Word,  65  Tex.  169;  Houston  dk  T,  C. 
R.  Co,  V.  Rider,  62  Tex.  267;  Belcher  v.  For, 
60  Tex.  527;  Blanton  v.  Mayes,  68  Tex.  422; 
AltgeltM,  Bri&ter,  57  Tex.  432. 

Meesrs.  A.  B.  Bnetell  and  F.  Charles 
Hiune*  for  appellees: 

The  court  having,  in  special  charges  given  at 
appellant's  request,  instructed  the  Jurv,  in  ef- 
fect, that  no  liability  attached  to  appellant  un- 
less the  fire  was  set  by  its  negligence,  there  is 
no  ^ound  to  complain  of  the  charge  imputing 
liability  to  appellant  upon  the  hypothesis  of  its 
negligent  failure  to  extinguish  the  fire;  since  an 
adverse  finding  on  that  issue  could  not  be 
reached  unless  and  until  it  was  found  that  Uiere 
was  negligence  in  setting  tbe  fire. 

8  Wilson,  C.  A.  §  50;  61  Tex.  644;  1  W.  & 
W.  C.  A.  §  838;  2  Wilson,  C.  A.  §  681;  Grand 
Trunk  R,  Co,  v.  Richardson,  91  U.  S.  470,  471 
(28  L.  ed.  862);  WM  v.  Rome,  W,  dk  0,  R  Co 
49  N.  Y.  424;  Field  v.  New  York  Cent.  R  Co. 
82  N.  Y.  849;  Burke  v.  LouisviOe  db  N,  R,  Co, 
7  Heisk.  458,  461-468. 

Appellant  was  liable  for  the  negligence  of  its 
seiTants  in  failing  to  extinguish,  or  to  attempt 
to  extinguish,  the  fire,  even  though  there  had 
been  no  proof  of  negligence  in  setting  the  fire. 
And  if  the  char^  complained  of  be  conceded 
to  present  the  distinct  issue  of  neglijronce  f>d 
non,  in  the  failure  to  extinguish  the  fire,  sepa- 
rate from  and  independent  of  the  question  of 
negligence  in  setting  the  fire,  still  the  charge 
was  the  law  applicable  to  the  case  made  by  the 
evidence 

Renny  v.  Hannibal  db  St.  J.  Co.  68  Mo.  101, 
102;  Rolkev,  Chicago  db  N,  W,  R,  Co,  26  Wis. 
58a-540;  Erd  v.  Chieago  db  N,  W,  R  Co,  41 
Wis.  66,  67. 

Stayton,  Ch,  </.,  delivered  the  opinion  of 
the  court: 

This  action  was  prosecuted  by  appellees,  to 
recover  tbe  value  of  grass  and  other  propertv 
alleged  to  have  been  destroyed  by  a  fire,  which 
it  is  alleged  was  caused  by  sparlu  and  fire  neg- 


NOTB.— 2Ve0ri0i0n6e  ofraSiroad  company  in  setting 
fiires» 

A  railroad  company  free  from  negUgenoe  Is  not 
liable  for  damages  from  fire  kindled  by  sparks  from 
looomottves.  Kewton  v.  N.  Y.  ft  N.  E.  R.  Go.  6  ^ew 
Eoff .  Rep.  815, 56  Conn.  ZL 

A  railroad  company  Is  not  liable  for  damages 
caused  by  the  spreading  of  afire  which  it  is  maln- 
talninfiT  to  bum  dry  grass  and  weeds  on  its  right  of 
way.  In  the  performance  of  its  duty  to  prevent  an 
aocixmulation  thereof,  unless  itisguilty  of  carelefls- 
nesB  in  setting  out  the  fire  or  guarding  It.  Atchison, 
T.  ft  S.  F.  R.  Co.  V.  Denni8,.88  Kan.  4SA, 

The  statute  of  Vermont,  as  to  the  liability  of  rail- 
road oompaaies  for  buildings  burned  by  fire  from 
an  eoirine,  embraces  buildings  on  the  line  of  the 
roadway,  and  buildings  injured  by  fire  spread- 
ins  from  other  buildings  to  which  fire  was  first 
Qonuniinicated  from  a  locomotive.  Grand  Trunk 
B.  Co.  V.  Richardson,  91  U.  S.  464  (28  L  ed.  856). 

Oonnecticut  Statutes  1881,  chap.  02,  9 1,  declaring 
that  UM9  person  or  corporation  injured  may  recover 
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from  a  railroad  company  damages  for  any  injury 
done  to  a  building  or  other  property  by  fire  com- 
municated by  a  locomotive  engine,  is  constitutional 
in  its  application  to  a  railroad  whose  charter  makes 
it  subject  to  all  general  laws  the  Legislature  may 
thereafter  pass.  Oriaaell  v.  Housatonic  R.  Co.  4 
New  Bog.  Rep.  85^  54  Conn.  447.  The  enforce- 
ment of  Connecticut  Statutes  1881,  chap.  02,  6  1, 
giving  a  railroad  company  an  insurable  interest 
in  property  along  its  route,  and  providing  that  it 
shall  be  Uable  in  damages  for  injuries  to  property 
by  fire  commimicated  by  \  locomotive  en^ne,  is 
not  dependent  upon  the  ability  of  the  company  to 
obtain  Insurance  upon  the  class  of  property  injured. 
iMd.  The  words  **  a  building  or  other  property'* 
embrace  fences,  growing  trees  and  herbage.  Oris- 
sell  V.  Housatonic  R.  CO.  4  New  Eng.  Rep.  85, 54 
Conn.  447. 

Care  and  caution  are  required  of  railroad  com- 
panies to  guard  against  loss  by  fire.  Knowlton  v. 
N.  Y.  ft  N.  R  R.  Co.  1  L.  R.  A.  686,  note,  147  . 
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ermitted  to  escape  from  one  of  appel- 
lant's Ibfemotives. 

It  is  further  alleged  that  the  servants  of  ap- 
pellant negligently  failed  to  extinguish  the  fire 
when  it  ongnated,  although  they  might  have 
done  so  by  the  exercise  of  slight  diligence. 

The  cause  was  tried  before  a  jury,  and  re- 
sulted in  a  verdict  for  appellees,  on  which  a 
Judgment  was  entered. 

Appellees'  land  seems  to  have  been  situated 
at  a  considerable  distance  from  the  railway. 
The  great  weight  of  the  testimony  tends  to  show 
that  the  locomotive  from  which  it  is  claimed  fire 
escaped  was  furnished  with  the  most  approved 
appliances  to  prevent  the  escape  of  fire,  and  that 
it  was  carefully  operated  by  an  experienced  and 
skillful  engintfcr  and  fireman;  but  there  was 
testimony  tending  to  show  that  fire  could  not 
have  escaped,  as  witness  testified  it  did.  had  the 
appliances  to  avoid  its  escape  been  such  as  ap- 
pellant contends  they  were. 

The  judgment,  therefore,  cannot  be  reversed 
on  the  ground  that  it  is  not  supported  by  evi- 
dence. 

The  court  below  more  than  once  instructed 
the  jury  that  appellees  were  not  entitled  to  re- 
cover, unless  the  fire  had  its  origin  in  the  neg- 
ligence of  appellant  or  its  servants. 

Two  of  the  charges  given  were  as  follows: 

"  Railroads  are  authorized  and  allowed  by 
law  to  run  trains  upon  their  tracks  propeUed 
by  steam  generated  by  fire,  and  they  are  au- 
thorized to  use  all  reasonable  means  which 
will  permit  them  to  carry  out  the  purposes  for 
which  they  were  created.  They  are  permitted 
to  use  fire  in  their  furnaces,  and  are  not  to  be 
restricted  in  their  operation,  or  held  to  liabilitv 
because  sparks  of  fire  may  be  emitted  from  their 
engines.  They  are  required  to  keep  their  en- 
gines in  good  order,  and  skillfully  and  care- 
fully handled,  and  to  use  and  keep  in  good 
order  such  appliances  as  the  experience  of  prac- 
tical railroad  men  determine  are  among  the  best 
to  prevent  the  escape  of  sparks  and  fire,  and  to 
prevent  the  accumulation  of  combustible  mate- 
rial on  their  right  of  way;  and  they  are  not  re- 
quired to  do  any  more.  If  no  appliances  are 
invented  which  will  prevent  the  escape  of 
sparks  and  fire,  and  at  the  same  time  allow  suf- 
ficient steam  to  be  generated  to  properly  propel 
their  trains,  then  they  are  onlv  reauired  to  use 
such  appliances  as  are  considerea  among  the 
best  bv  railroad  experts." 

*'  If  the  jury  believe  from  the  evidence  that 
the  engine,  at  the  time  of  the  fire,  was  in  good 
order,  and  skillfully  handled  by  competent 
employes,  and  that  it  was  supplied  with  appli- 
ances that  are  considered  among  the  best  by 
practical  railroad  men  to  prevent  the  escape  of 
sparks  and  fire,  and  that  said  appliances  were 
in  good  order,  and  that  the  servants  and  em- 
ployes of  defendant  in  charge  of  the  train  did 
not  negligently  permit  the  escape  of  sparks  or 
fire  therefrom,  and  that  there  was  no  accumula- 
tion of  combustible  material  on  the  right  of 
way  in  which  the  fire  could  start,  they  wul  find 
for  the  defendant,  even  though  they  may  be- 
lieve that  the  fire  was  caused  by  sparks  from 
the  locomotive." 

The  court,  however,  gave  the  following 
charge: 

"  If  you  believe  from  the  evidence  that  fire 
from  defendant's  engines  or  appliances  caused 
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the  burning  of  plaintiff's  and  intervenor's  prop- 
erty, and  that  the  employes  of  defendant  mm 
the  fire  after  its  starting;  and  if  vou  beliere 
from  the  evidence  that  they  could  have  ex- 
tinguished it  by  diligence;  and  if  you  beliere 
that  they  were  guilty  of  negligence  in  not  ex- 
tinguishing it, — then  such  negligence  of  the 
employes  would  be  imputed  to  the  defendant 
company,  and  make  it  liable  for  damagea" 

It  is  contended  that  it  was  error  to  give  this 
charge,  and  the  proposition  is  made  that  "The 
company  was  not  liable  because  of  any  neg- 
ligence on  the  part  of  its  employ fo  in  extiD- 
firuishing  the  fire,  or  in  failing  to  do  so,  unkss 
Tt  was  an  undisputed  fact  that  the  fire  was  started 
through  negligence  on  the  part  of  the  defend- 
ant company.^ 

If  the  fire  had  its  origin  in  the  negligence  of 
appellant,  it  would  be  liable  whether  Its  senr- 
ants  make  effort,  however  strenuous,  after- 
wards to  extinguish  it. 

There  is  some  conflict  of  authority  as  to 
whether  it  is  negligence  in  a  railway  company 
to  omit  the  extinguishment  of  a  fire,  having  its 
origin  in  the  careful  prosecution  of  its  bosi- 


In  Kenney  v.  Hannibal  Railroad  Company,  (S 
Mo.  99,  it  was  held  that,  if  a  railway  com- 
pany's servants  saw  a  fire,  and  by  the  exercise 
of  reasonable  care  might  have  extinguished  it, 
their  failure  to  do  so  would  render  the  com- 
pany liable,  notwithstanding  the  fire  had  its 
origin  in  the  careful  management  of  the  busi- 
ness of  the  company.  The  same  case  aj^ 
coming  before  that  court,  the  former  decision 
was  pronounced  obiter^  and  a  different  rule  es- 
tablished.   70  Mo.  256. 

In  disposing  of  the  question  the  court  said: 
"We  hold  that  the  companv  is  not  liable  be- 
cause its  servants  neglected  to  extinguish  the 
fire  when  they  discovered  it  on  the  tnu^  It 
was  their  duty  as  citizens  to  prevent  the  spread 
of  the  fire,  and  by  their  conduct  on  the  occa- 
sion, as  testified  to  by  one  of  their  number, 
they  manifested  a  cruel  and  brutal  indlffeience 
to  the  destruction  of  a  neighbor's  property;  but 
it  was  not  in  the  line  of  their  emplovment,  and 
was  no  more  their  duty  to  extinguish  the  fat 
than  that  of  any  other  person  who  saw  it  .  . . 
If  not  liable  for  the  ongin  of  the  fire,  he  (the 
master)  cannot  be  held  so  on  account  of  the 
neglect  of  a  social  duty  by  persons  in  his  em- 
ployment, in  a  business  not  connected  with  the 
origin  of  the  fire,  or  imposing  any  duty  to  ex- 
tinguish it  in  addition  to  that  which  every  citi- 
zen owes  to  society." 

.It  may  be  that  the  inquiry  in  such  a  case  is  not, 
what  was  within  the  line  of  the  servant's  em- 
ployment, but  what  was  within  the  line  of 
the  master's  duty,  and  what  was  it  under  obli- 
gation to  make  within  the  line  of  the  servant's 
employment.  To  assume  that  a  railway  com- 
pany IS  not  liable  for  the  origin  of  a  fire  caused 
by  sparks  from  a  locomotive  having  the  most 
approved  appliances  to  prevent  the  escape  of 
fire,  controlled  by  most  careful  and  competent 
men,  and  on  a  right  of  way  free  from  combus- 
tible material,  is  to  assume,  as  matter  of  law. 
that  negligence  cannot  coexist  with  those 
things;  that  a  railway  companv  that  has  in  so 
far  used  due  care  has  dischar^ea  its  whole  duty. 
and  is  under  no  further  obligation  to  do  more 
for  the  protection  of  property,  along  its  line  or 
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near  to.  it,  from  fire  that  may  escape  from  its 
engines,  although  this  might  be  done  by  the 
exercise  of  but  httle  more  care. 

The  Court  of  Appeals  of  Maryland  seems  to 
hsTe  held  that  the  exercise  of  the  care  specified 
in  the  two  charges  first  above  quoten  would 
absolutely  relieve  a  railway  company  from  lia- 
bility for  an  injury  resulting  from  the  escape  of 
fire  from  an  engine,  and  that  no  obligation 
whatever  rested  upon  a  railway  company  toex- 
tinj^ish  a  fire  caused  by  the  escape  of  sparks 
from  a  locomotive  operated  under  such  condi- 
tions.  Baltimore  db  0.  B.  Co,  v.  Shipley,  89 
Md.  254. 

The  cases  to  which  we  have  referred  were 
probably  cases  in  which  the  owners  of  the  land 
on  which  the  fire  occurred  had  been  compen- 
sated for  the  right  of  way  through  condemna- 
tion proceedings  or  otherwise,  into  which  had 
entered  the  item  of  increased  risk  of  fire  from 
the  construction  and  operation  of  the  railroad 
in  a  careful  manner. 

In  some  of  the  States  this  item  of  increased 
risk  is  taken  into  consideration  in  ascertaining 
the  damage&.in  condemnation  proceedings;  and 
this  has  sometimes  been  given  as  a  reason  why 
the  exercise  of  the  care  stated  in  the  two 
<;harges  before  referred  to  should  relieve  a  rail- 
way company  from  further  duty  to  provide 
against  injuries  resulting  from  fires  caused  in 
the  conduct  of  their  business. 

It  would  seem,  even  in  such  cases,  in  the  ab- 
sence of  some  settled  rule  of  law  prescribing 
the  specific  acts  of  care  incumbent  on  a  railway 
companj,  and  with  reference  to  which  con- 
demnation or  other  proceeding  to  acquire 
right  of  way  may  be  presumed  to  have  been 
conducted,  that  the  true  rule  .would  be  that  a 
railway  conipany  would  be  liable  for  an  in- 
jury from  fire  resulting  from  the  failure  of  the 
company  to  use  due  care  under  the  circum- 
stances of  agivep  case;  for  while  "The  com- 
pany has  paid  for  its  right  of  way,  and  for  all 
the  inconveniences  which  were  likely  to  result 
from  the  construction  and  use  of  its  road,  yet 
this  does  not  cover  all  sorts  of  damage  .  .  . 
and  it  cannot  cover  damages  arising  from  neg- 
ligence; for  the  law  never  anticipates  this  in  as- 
sessing damages,  and  it  never  allows  people  to 
purchase  a  general  immunity  for  carelessness." 
Buyett  V.  Phila.  i&R.  B,  Co,  23  Pa.  374. 

La  some  of  the  States  it  is  held  to  be  the  duty 
of  a  railway  to  extinguish  a  fire,  having  its  or- 
igin in  the  conduct  of  the  company's  business, 
ii  this  can  be  done  by  the  exercise  of  ordinary 
care;  and  the  inquiry  as  to  whether  this  duty 
arises  In  all  cases,  or  only  in  cases  in  which  the 
fire  originated  through  the  company's  negli- 
gence, seems  not  to  have  been  deemed  impor- 
tant. Rolke  V.  Chicago  ds  if.  W.  R.  Co.  26 
Wis.  588;  Erd  v.  Chicago  <fc  N.  W,  R.  Go.  41 
Wis.  66;  Bass  v.  Chicago,  B.  &  q.  R.  Co.  28 
111.9. 

If  the  injury  from  fire  escaping  from  a  loco- 
motive be  unavoidable,  the  business  of  operat- 
ing them  bein^  lawful,  no  damages  can  be  re- 
covered for  a  loss  thus  accruing  unless  this  gen- 
eral rule  be  controlled  by  some  constitutional 
provision;  but  if  the  fire  have  its  origin  in  the 
iiegligence  of  the  company,  or  without  negli- 
gence, but  in  the  conduct  of  its  business,  then 
ve  do  not  see  that  it  would  not  be  the  duty  of 
the  company,  in  the  one  case  as  much  as  in  the 
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other,  to  use  proper  care  to  prevent  injury  to 
others. 

The  rule  that  a  railway  company  owes  no 
duty  looking  to  the  safety  of  property  of  per- 
sons situated  on  or  near  to  its  line,  other  than 
to  use  a  high  degree  of  care  to  prevent  the 
kindling  of  fires  through  the  escape  of  fire  from 
their  engines,  seems  to  us  a  narrow  rule.  The 
business  is  conducted  for  the  benefit  of  the 
company,  and  is  of  great  advantage  to  the  pub- 
lic; but  there  is  no  hardship  in  requiring  them, 
not  only  to  use  a  high  degree  of  care  to  prevent 
the  kindling  of  fires,  but  to  extinguish  them 
when  they  have  their  origin  in  the  conduct  of 
the  company's  business,  if  this  can  be  done  by 
the  exercise  of  ordinary  care. 

Every  person  has  the  right  to  kindle  a  fire  on 
his  own  land,  for  any  lawful  purpose,  and,  if 
he  uses  reasonable  care  to  prevent  its  spreading 
and  doing  injury  to  the  property  of  others,  no 
just  cause  of  complaint  can  arise;  yet,  although 
"The  time  may  be  suitable  and  the  manner 
prudent,  if  he  is  guilty  of  negli^nce  in  taking 
care  of  it,  and  it  spreads  and  injures  the  prop- 
erty of  another  in  consequence  of  such  negli- 
gence, he  is  liable  in  damans  for  the  injury 
done.  The  ^t  of  the  action  is  negligence, 
and  if  that  exists  in  either  of  these  particulars, 
and  injury  is  done  in  consequence  thereof,  the 
liability  attaches;  and  it  is  immaterial  whether 
the  proof  establishes  gross  negligence,  or  only 
a  want  of  ordinary  care  on  the  part  of  the  de- 
fendant. Bachelder  v.  Heagan,  18  Maine,  32; 
Barnard  v.  Poor,  21  Pick.  380;  Tourtellot  v. 
Rosdn-ook,  11  Met.  462;"  Hewey  v.  ]^ourse,  54 
Maine,  259;  Higgins  v.  Devoey,  107  Mass.  494. 

If  one  who  had  kindled  a  fire  on  his  own 
land  should  see  it  spreading,  under  the  infiu- 
ence  of  a  strong  and  unexpected  wind,  without 
which  it  would  not  have  spread,  should  then 
use  every  possible  effort  to  extinguish  it  before 
it  reached  the  line  of  his  own  land,  but  be  un- 
able to  do  so,  could  he  there  cease  his  efforts, 
and  be  heard  to  say  that  he  had  discharged  the 
entire  duty  cast  upon  him  by  law  and  the 
clearest  pnnciples  of  right,  and  was  not  liable 
for  the  destruction  of  his  neighbor's  bouse  or 
barn  by  the  fire  of  his  own  kindling,  if  it  ap- 
peared that  by  ordinary  diligence  he  could 
have  arrested  the  fire  soon  after  it  had  crossed 
his  own  line,  and  before  it  seriously  injured  his 
neighbor? 

We  think  not;  for,  having  put  in  motion  the 
destructive  element,  nothing  short  of  the  exer- 
cise of  due  care  to  prevent  injury  from  it  ought 
to  relieve  him  from  responsibihty.  He  could 
not  be  heard  to  say  that  the  limit  of  his  obliga- 
tion was  fixed  by  and  as  narrow  as  the  bound- 
aries of  his  lanS.  A  failure  under  such  cir- 
cumstances to  follow  the  fire  across  the  line  be- 
tween him  and  his  neighbor,  and  to  extmguish 
it  when  he  could,  could  not  be  said  to  be  only 
the  neglect  of  a  social  duty. 

If  this  be  true  as  to  an  individual,  who  in  the 
exercise  of  the  highest  care  has  kindled  a  fire 
on  his  own  land  for  a  lawful  purpose,  and  who 
has  no  suspicion  that  thereby  his  neighbor's 
property  is  imperiled,  what  must  be  the  rule 
with  a  railway  company,  claiming  as  all  do, 
that  the  business  it  is  conducting  is  necessarily, 
when  conducted  with  the  utmost  care,  attended 
with  danger  to  property  along  its  line? 

The  very  ground  work  on  which  the  two 
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charges  given  bv  the  court,  and  together  be- 
fore quoted,  stand,  is  that,  to  conduct  the  busi- 
ness of  such  companies  successfully,  they  must 
use  fire  in  engines  from  which,  with  the  use  of 
the  highest  care,  fire  will  sometimes  escape, 
and  property  through  this  be  destroyed. 

The  cases  show  that  it  is  not  important 
whether  the  origin  of  a  fire  be  in  negligence, 
and  that  liability  exists  on  the  ground  that  the 
failure  to  use  proper  care  to  prevent  the  spread 
of  fire  lawf  uUjr  kmdled  is  negligence  as  clearly 
as  is  an  originally  unlawful  kindlinfi^  from 
which  injury  to  another  results.  The  kmdling 
of  a  fire  by  the  escape  of  sparks  or  coals  from 
an  engine,  when  the  utmost  care  has  been  used 
to  prevent  their  escape,  and  to  prevent  their 
kindling  when  they  do  escape,  whether  the  fire 
arose  on  the  company's  right  of  way,  or  on  con- 
tiguous lands,  cannot  be  more  lawful,  or  the 
obligation  to  extinguish  less,  than  it  is  when 
done  by  an  individual  on  his  own  land;  and  it 
cannot  be  said,  without  doing  violence  to  rea- 
son and  right,  that  as  high  an  obligation  does 
not  rest  on  a  railway  company  to  extinguish  a 
fire,  when  kindled  under  such  circumstances, 
as  rests  on  the  owner  of  land  when  fire  lawful- 
ly kindled  iby  him  spreads.  The  kindling  in 
the  one  case  is  absolutely  lawful,  while  in  the 
other  it  is  lawful  by  permission,  if  due  care 
be  used  to  control  it,  on  the  theorv  that  engines 
on  railways  cannot  be  operated  succesaully 
without  some  danger  of  scattering  fire. 

Without  entering  into  any  discussion  as  to 
the  degree  of  care  a  railway  company  should 
use  to  extinguish  a  fire  caused  by  the  escape  of 
fire  from  its  eneine,  we  feel  constrained  to  hold 
that  the  duty  does  exist,  however  careful  such 
companies  may  be  to  prevent  the  escape  of  fire 
from  their  engines,  and  that  the  failure  to  ex- 
ercise such  care  as  the  circumstances  of  a  given 
case  would  indicate  to  a  prudent  man  was 
proper  will  give  cause  of  action  for  an  injury 
reaiuting. 

Some  of  the  courts  to  whose  decisions  we 
have  referred  have  held  that  specific  acts  of 
diligence  were  or  were  not  required;  but  we 
are  of  the  opinion  that  whether  due  diligence 
has  been  used  in  a  given  case  is  a  question  of 
fact  to  be  passed  upon  bv  the  court  or  Jury 
Irving  a  cause,  when  tfiere  is  evidence  on 
wnich  such  an  issue  fairly  arises.  We  are  of 
opinion,  however,  looking  to  the  evidence, that 
the  charge  would  have  authorized  a  verdict  in 
favor  of  appellees,  for  the  failure  of  appellant's 
servants  to  do  what,  under  the  evidence,  there 
is  no  reason  to  believe  they  could  have  done. 

The  charge  was  evidently  drawn  with  refer- 
ence to  the  position  of  employes  of  appellant  to 
the  fire  at  the  time  it  commenced,  and  not 
with  reference  to  the  general  duty  of  appellant; 
and  the  appellee,  with  a  knowledge  of  their 
position,  and  of  the  surroundings  which  tended 
to  spread  the  fire  rapidly,  which  he  obtained 
from  the  other  testimony,  was  evidently  of 
opinion  that  the  employes  could  not  have 
averted  the  spread  of  the  fire;  and  such  was 
the  general  tenor  of  the  testimony.  A  charge 
should  not  be  given  where  there  is  not  suffi- 
cient evidence  fairly  to  raise  an  issue  of  fact  to 
which  it  relates;  for  the  giving  of  a  charge, 
under  such  circumstances,  induces  a  Jury  to 
believe  that  in  the  opinion  of  the  court  there  is 
such  evidence. 
8  L.  R.  A. 


It  may  be  that  the  finding  of  the  Jury  would 
have  been  the  same  had  the  charge  compUiiied 
of  not  been  given;  but  this  we  cannot  know, 
and  because  the  court  gave  it,  the  judgment  iriS 
be  reversed  and  the  eatise  remanded. 

Motion  for  rehearing  overruled . 


BELL  et  al.,  AppU,, 

c. 

INDIAN  LIVE  STOCK  CO. 

(....Tex.....) 

1.  An  exemption  of  ''current  wagM  for 

personal  servioe**  from  gamtohmeot  apiiUa  to 
nonresldentB  of  the  State  as  well  as  to  reBideii& 

2.  A  baJaAoe  of  $824.60  due  to  a  man  who  ^m 
been  employed  for  about  eighteen  montta  it  a 
salary  of  S200  per  month,  and  wtaldi  hts  beeo 
voluntarily  left  by  him  in  the  hands  of  his  em- 
ployer, is  not  *' current  waflfw,**  so  as  to  be  ex- 
empt from  garnishment. 

(March  U.  1888.) 

APPEAL  by  plaintiffs  from  a  judgment  of 
the  District  Court  of  Cooke  County  in 
favor  of  the  garnishee  in  an  action  sgaiDSt  an 
employe  in  which  the  employer  wasgamisbed. 
B^ersed, 

(Commissioners'  decision.) 

The  facts  are  sufficiently  stated  in  the  opm- 
ion  of  the  commissioners. 

Mesan,  Davie  &  Gamett  for  appeUints^ 

Mr,  C.  C.  Potter,  for  appellee: 

The  law  exempting  current  wages  is  not 
limited  to  citizens  of  TexaB,  but  appUes  aUte 
to  all  persons  within  the  jurisdiction  of  cor 
courts. 

Const.  Texas,  art  16,  §  28;  Rev.  Stat,  iit 
218;  Col)b%  V.  Coltman,  14  Tex.  607.  5116;  Jfin- 
eral  P&int  R.  Co.  v.  Barrcm,  88  SI.  806;  2 
Wade,  Attachment,  (^  878;  14th  Amend.  CoosL 
U.  8. 

Wages  due  an  employe  for  pereonal  labor 
which  accumulate  in  the  hands  of  an  employer 
are  current  wages  while  the  relation  of  em- 
ployer and  employ^  exists,  and  as  such  are  not 
subject  to  garnishment. 

Brmon  v.  Hebard,  20  Wis.  826;  KunH  ▼. 
Kinney,  88  Wis.  510;  Freeman,  Execntioia* 
§284. 

Aoker,  Ch.  J.,  delivered  the  following  opin- 
ion: 

J.  P.  Addington  was  indebted  to  appeDanti, 
for  which  they  brought  suit  and  ganiidMd 
appellee.  The  gamisnee  answered  that  Ad- 
dmgton  was  in  its  employ  as  its  manager  for 
the  compensation  of  $200  per  month;  that  be* 
was  a  nonresident;  that  there  was  to  his  crefiK 
on  the  books  of  appellee  the  sum  of  1684,  don 
to  him  as  current  wages  for  Dersonai  serrioe; 
and  that  the  money  was  not  subject  to  ganidH 
ment  under  the  laws  of  this  State. 

Appellants  controverted  the  answer  upon 
following  grounds:  (1)  that  Addington,  ' 
a  nonresident,  was  not  entitled  to  the  b 
of  the  laws  of  this  State  which  exempi 
garnishment  current  wages  for  personal  serrieel 
(2)  that  the  $624  in  the  hands  of  the  xaniisiM 
to  the  credit  of  Addington  were  not  conci^ 
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wages  for  personal  service  within  the  meaning 
of  our  Constitution  and  statutes.  The  trial 
court  held  the  money  exempt,  and  discharged 
the  garnishee  on  his  answer. 

It  was  proven  on  the  trial  that  Addington 
owned  $150,000  of  the  stock  of  appellee  com- 
pany, which  was  pledged  for  its  full  value. 

The  two  questions  involved  in  the  case  are 
properly  presented  here  for  our  determination: 

1.  Are  current  wages  due  to  a  nonresident 
for  personal  service  subject  to  garnishment  in 
this  State? 

2.  Is  the  sum  of  $634  due  by  a  corporation 
to  one  of  its  stockholders,  on  a  contract  to  pay 
the  stockholder  $200  per  month  for  his  services 
as  manager  of  the  companjr,  "  current  wages 
for  personal  service "  within  the  meaning  of 
the  Constitution  and  laws  of  this  State? 

The  Constitution  (art.  16,  §  28)  provides  that 
"No  current  wages  for  personal  service  shall 
ever  be  subject  to  garnishment. "  Substantially 
the  same  language  is  found  in  article  218  of 
our  Revised  Statutes,  and  it  is  there  provided 
that  "  Where  it  appears  upon  the  trial  that  the 
garnishee  is  indebted  to  the  defendant  for  such 
current  wages,  the  garnishee  shall  nevertheless 
he  discharged  as  to  such  indebtedness." 

aause  16,  article  2885,  Rev.  Stat.,  which 
article  enumerates  the  articles  of  personal  prop- 
er^ exempt  from  forced  sale,  is  as  follows: 
"  (16.)  All  current  wages  for  personal  services." 

The  foregoing  are  the  only  provisions  of  our 
laws,  organic  or  statutory,  bearing  upon  the 
questions  in  this  case.  It  will  be  o&erved  that 
none  of  these,  in  terms  or  by  necessary  impli- 
cation, are  limited  in  their  application  to  citi- 
zens or  residents  of  this  State.  Such  provisions 
affoct  the  remedy  merely,  and  it  seems  reason- 
able to  us  that  the  law  of  the  forum  should 
apply  in  determining  the  rights  of  the  parties. 
We  are  to  interpret  these  provisions  of  our  laws 
in  accordance  with  the  obvious  intent  of  those 
who  enacted  them,  and  that  intent  is  to  be 
arrived  at  by  giving  to  the  language  employed 
its  ordinary  significance. 

We  are  to  declare  what  the  law  is,  without 
expanding:  or  contracting  its  purview.  The 
Cimstitution  declares  that  no  current  wages  for 
personal  service  shall  ever  be  subject  to  gar- 
nishment, and  the  statute  reiterates  this  dma- 
ration. 

We  discover  nothing  in  the  context  of  the 
language  used  to  support  the  view  contended 
for  by  appellants,  that  these  provisions  of  our 
laws'^were  designed  for  the  benefit  and  protec- 
tion of  residents  of  this  State  only.  It  seems 
to  118  that  the  context  and  the  language  used 
tend  vezy  strongly  to  support  the  converse  of 
the  proposition  insisted  upon  by  appellants. 

Article  188  of  the  Revised  Statutes  author- 
ises the  issuance  of  the  writ  of  garnishment 
when  an  original  attachment  has  b^n  sued  out, 
and  article  162  authorizes  the  writ  of  attach- 
ment to  issue  upon  the  ground  that  the  defend- 
ant is  a  nonresiaent. 

The  Exemption  Laws  in  force  prior  to  the 
adoption  of  the  present  Constitution  expressly 
limited  their  application  to  citizens  or  residents 
of  thia  State.  The  convention  that  framed  the 
present  Constitution,  and  the  Legislature  that 
enacted  the  present  Exemption  Laws,  must 
have  bad  some  purpose  in  omitting  the  limita- 
tion contained  in  the  previous  laws,  and  we  are 
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unable  to  conceive  any  reason  for  the  change 
other  than  the  design  that  the  benefits  of  these 
laws  should  inure  to  nonresidents  as  well  as  to 
the  citizens  of  our  State. 

We  do  not  consider  it  necessary  to  discuss 
the  effect  which  the  adoption  of  the  14th 
Amendment  to  the  Constitution  of  the  United 
States  had  with  reference  to  state  statutes  dis- 
criminating in  favor  of  its  own  citizens  and 
against  citizens  of  other  States.  The  laws  of 
several  of  the  American  States  contain  pro- 
visions similar  in  some  respects  to  these  pro- 
visions of  our  laws.  In  the  absence  of  adjudi- 
cations by  our  own  courts,  we  look  for  author- 
ity to  the  decisions  of  those  States  where  like 
questions  have  been  determined. 

In  the  case  of  Mineral  Point  Railroad  Com- 
pany V.  Barron,  88  Dl.  866,  the  defendant  in 
the  orip^al  action,  whose  wages  were  gar- 
nished in  the  State  of  Illinois,  was  a  resident 
of  the  State  of  Wisconsin,  and  claimed  the 
benefits  of  the  following  statute :  '  *  The  wages 
and  services  of  a  defendant,  being  the  head  of 
a  family  and  residing  with  the  same,  to  an 
amount  not  exceeding  $25,  shall  be  exempt 
from  garnishment."  It  was  held  that  the  non- 
resident was  entitled  to  the  exemption. 

In  the  case  of  Lowe  v.  Strinfiham,  14  Wis. 
225,  the  debtor  being  a  nonresident,  tempora- 
rily in  that  State,  in  delivering  the  opinion  of 
the  court  Judge  Paine  uses  the  following  lan- 


guage: 
"We 


e  think  also  there  was  no  error  in  the 
instructions  of  the  circuit  court  in  respect  to 
the  plaintifTs  rifht  to  the  benefit  of  the  Ex- 
emption Law.  The  statute  makes  no  discrim- 
ination between  temporary  and  permanent  resi- 
dents, nor  does  it  purport  to  confine  its  privi- 
leges to  residents  at  all.  It  exempts  certain 
articles  of  the  debtor  and  his  family.  And  we 
think  it  would  be  entirely  inconsistent  with  the 
beneficent  intentions  of  the  statute,  as  well  as 
with  the  dignity  of  a  sovereign  State,  to  say 
that  the  temporary  sojourner,  or  even  the 
stranger  within  our  gates,  was  not  entitled  to 
its  protection." 

In  the  case  of  Sproul  v.  McCoy,  26  Ohio  St. 
577,  the  court  says:  "  The  exemptions  from 
execution  or  sale  allowed  to  '  every  person  who 
has  a  family,'  under  the  provisions  of  the  Act 
of  April  16,  1878,  may  be  claimed  by  any 
debtor  against  whom  an  action  is  prosecuted  in 
the  courts  of  this  State,  whether  such  debtor 
be  or  be  not  a  resident  of  this  State." 

In  some  of  the  States  the  benefits  of  the 
statutes  exempting  personal  property  and  wases 
from  liability  to  seizure  for  payment  of  deots 
are  expressly  limited  to  residents  of  the  respect- 
ive States,  and  the  decisions  made  under  such 
statutes  of  course  conform  to  them. 

The  statute  under  which  the  decision  in 
Ixnoe  V.  Strinffham,  14  Wis.  225,  supra,  was 
rendered  was  amended  in  1861  so  as  to  limit 
the  benefits  of  the  statute  to  '*  married  persons, 
or  persons  who  have  to  provide  for  the  entire 
support  of  a  family,  in  the  State  of  Wiscon- 
sin.'' 

The  case  of  Commereial  National  Bank  v. 
Chicago  BaUtoay  Company,  45  Wis.  172,  cited 
by  appellants,  was  decided  under  this  amended 
statute. 

Our  attention  has  been  called  to  but  one  case 
in  which  it  seems  to  have  been  held,  in  the  ab> 
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sence  ot  statutory  limltatioD,  that  tbe  exemp- 
tioD  of  persoDal  property  does  Dot  apply  m 
favor  of  Donresideots  of 'the  State  where  the 
property  is  sought  to  be  subjected,  and  that  is 
the  case  of  Hawkins  v.  Pearee,  11  Hump.  45 
(decided  in  1850).  The  opinion  does  not  recite 
tbe  statute  under  which  the  decision  was  made, 
but  we  infer  from  the  argument  used  in  the 
opinion  that  the  statute  contained  no  limita- 
tions, but,  like  the  provisions  of  our  laws, 
granted  the  exemption  in  general  terms  to  all 
persons.  That  decision  was  placed  principally 
upon  the  ground  that  such  statutes  are  designed 
to  protect  the  State  against  pauperism,  and  to 
prevent  indigent  persons  from  being  deprived 
of  all  means  of  subsistence  whereby  they  would 
become  charges  upon  the  i>oor  fund. 

We  consider  the  reasoning  in  that  opinion 
unsound  and  somewhat  fallacious.  We  can- 
not consent  to  attribute  the  enactment  of  such 
laws  to  a  purpose  so  sordid  and  inhuman. 
We  prefer  to  attribute  such  legislation  to  the 
more  humane  and  philanthropic  purpose  of 
protecting  to  the  employ§  his  current  earning 
to  meet  and  defray  the  current  expenses  of  his 
living,  that  he  may  enjoy  a  credit  to  the  extent 
of  his  current  earnings,  and  not  be  forced  into 
a  condition  of  abject  dependence  and  want. 

We  are  constrained  to  hold,  with  the  weight 
of  authority,  as  well  as  the  established  rules  of 
construction,  that  current  wages  due  to  a  non- 
resident for  personal  service  are  not  subject  to 
garnishment  in  this  State. 

We  have  had  more  than  ordinary  difficulty 
in  our  investigation  and  decision  of  the  seconcl 
question  involved  in  this  case.  In  most  of  the 
States  where  laws  of  like  character  have  been 
enacted,  the  exemption  is  given  for  a  stated 
amount  of  "  wages,"  or  for  tie  "  earnings"  for 
a  given  length  of  time  preceding  the  service  of 
the  writ.  In  all  of  the  States,  we  believe,  the 
protected  wages  or  earnings  must  be  the  pro- 
ceeds of  or  compensation  for  personal  service. 
With  us,  the  protected  fund  must  be  not  only 
"wages  for  personal  service,"  but  must  be 
also  "current  wages."  It  is  evident  that  it 
was  not  intended  that  all  wages  for  personal 
service  should  be  exempt,  but  only  such  as  are 
current. 

Webster  defines  "current"  to  tnean  "run- 
ning or  moving  rapidly;  now  passing  or  pres- 
ent in  its  progress,  as,  a  current  month  or  year." 

Bouvier  says  the  word  "  current "  is  "  a  term 
used  to  express  present  time,  current  month, 
etc."  "Wages"  are  the  compensation  given 
to  a  hired  person  for  service,  and  the  same  is 
true  of  "  salary." 

The  words  seem  to  be  synonymous,  con- 
vertible terms,  though  we  believe  that  use  and 
general  acceptation  have  given  to  the  word 
"salary"  a  significance  somewhat  different 
from  the  word  "  wages"  in  this:  that  the  for- 
mer is  understood  to  relate  to  position  or  office, 
to  be  the  compensation  given  for  official  or 
other  service,  as  distinguished  from  "  wages," 
the  compensation  for  labor. 

It  is  of  little  or  no  importance,  however,  in 
determining  the  question  now  being  discussed, 
whether  the  distinction  here  suggested  be  rec- 
ognized or  not.  We  have  to  deal  with  the 
phrase  "current  wages,"  without  other  limita- 
tion as  to  time  or  amount,  and  we  think 
the  exemption  would  apply  without  regard  to 
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whether  the  compensation  be  called  "  wages" 
or  "salary." 

Counsel  for  appellants  argue  with  nnich 
force  and  persuasive  earnestness  that  the  ex- 
emption was  provided  for  the  benefit  of  soch 
emplov^s  as  require  their  wages  as  ther  are  < 
earned,  to  defray  the  expenses  of  their  liviDg, 
and  not  for  the  protection  of  persons  who  re- 
ceive for  their  services  |200  per  month,  and 
whose  circumstances  are  such  that  they  are 
able  to  leave  their  earnings  in  the  hands  of  tbdr 
employer  until  the  wages  for  more  than  three 
months  have  accumulated  to  their  credit 

It  appears  that  Addington  was  employed  by 
the  garnishee  "at  a  monthly  salary  of  |30b 
per  month; "  that  he  had  been  so  employed  for 
about  eighteen  months,  and  had  drawn  oo  bb 
employer  for  money  as  he  needed  it;  that  on 
the  first  day  of  April,  18M,  he  requested  to 
know  how  his  wages  account  stood,  and  theie 
was  found  to  be  due  him  the  sum  of  |034.dO. 

While  we  think  it  clear  that  themoM^in 
the  hands  of  the  garnishee  was  due  to  Adding- 
ton as  wages  for  personal  service  within  tbe 
meaning  of  that  phrase  as  used  in  our  Conali- 
tution  and  statutes,  we  are  also  of  opinioo  that 
the  money  had  ceased  to  be  current  wa^ 
and  that  it  was  subject  to  the  writ  of  garnish- 
ment. The  wages  were  payable  monuily  and 
were  exempt  for  the  month  current  at  the  time 
of  the  service  of  the  writ,  but  the  exemptioo 
ceased  to  apply  when  the  wages  became  past 
due. 

Cases  may  arise,  however,  in  which  a  partr 
would  not  be  entitled  to  the  benefit  of  tbe  writ 
of  garnishment  sued  out  after  the  wages  b^ 
came  due. 

It  appears  that  the  wages  were  voluntarily 
left  by  Addington  in  the  hands  of  the  gar- 
nishee, and  were  past  due.  As  there  is  no  con- 
troversy about  the  facts,  we  are  of  opinion  that 
the  judgment  of  the  court  below  should  be  re 
versed,  and  judgment  rendered  here  in  fa?or 
of  appellants  for  $624.50,  with  interest  from 
May  1,  1886,  the  date  of  the  judgment  below. 

Stay  ton,  Ch,J.: 

Report  of  Commission  of  Appeals  examined, 
their  opinion  adopted,  jttdgment  reversed,  and 
rendered  far  appellanU, 
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1.  Brakemen  on  a  railway  train  mre  Mi 
guilty  or  negligent  homleide  in  tbe  per- 


NoTB.— CHwimol  negUoenee  dejHied. 

Criminal  negrliffenoe  is  the  omiselon  to  do  s 
thing  which  a  reasonable  and  prudent  maD  wouM 
do,  or  the  doinir  of  something  which  sudi  a  mta 
would  not  do  under  the  circumataDoes  BorrooDd- 
Ing  each  particular  case,  or  it  la  tbe  want  of  auch 
care  as  a  man  of  ordinary  prudenoe  would  uae  vb- 
der  similar  clroumstanoes.  People  v.  Buddeniieck. 
U  JN.  Y.  Week.  Dljr.  88;  8  Crlm.  Law  Mag.  p.8Ba 

It  is  an  unlawful  act  done  oarelesBly  or  vego- 
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formaDoe  of  a  lawful  act,**  under  Texas  Penal 
Oode,  art  S79.  tf,  while  on  the  enprlne  in  motion 
they  omit  to  stop  it  or  to  signal  the  engineer  to 
stop  it  after  seeing  a  child  on  the  traok,  and  in 
oonsequenoe  of  their  failure  to  act  the  child  is 
killed  by  the  train.  It  is  the  exdusiye  duty  of 
the  engineer  and  fireman  to  look  out  for  obstruc- 
tions  and  give  signals  of  danger,  and  the  brake- 
men  have  no  legal  duty  in  the  premises. 
t  A  person  who  Is  in  fkct  a  prinetpaJL  in 
an  offense,  and  is  in  reality,  but  under  another 
name,  charged  as  such  in  the  indictment.  Is  in- 
competent to  testify  in  behalf  of  the  other  de- 
feftdanta,  under  Texas  Code  Criminal  Procedure, 
art.T81,  forbidding  principals,  accomplices,  etc., 
to  testify  for  each  other. 

(February  2, 1889.) 

tPPEAL  by  defendants  Aadersoa  and 
fi  Woods,  from  a  jadgment  of  the  District 
Court  of  Polk  County  coDvictin^  them  upon  an 
indictment  for  negligent  homicide.  Reoeriecl, 
This  was  an  iDdictment  under  Texas  Penal 
Code,  art.  579,  which  provides  that  **If  any 
person  in  the  performance  of  a  lawful  act 
shall,  by  negligence  and  carelessness,  cause  the 
death  of  another,  he  is  guilty  of  negligent 
homicide  of  the  first  degree."  It  was  agamst 
0.  Torgerson,  engineer,  J.  A.  DeCogne.  fire- 
man, and  Alexander  Anderson  and  Joe  Woods, 
brakemen  on  an  engine  belonging  to  the 
Houston    East  &  West  Texas  luiilroad,  and 


charged  them  with  negligent  homicide  in  the 
first  degree. 

The  Indictment  alleged,  in  substance,  that 
on  the  7th  day  of  February,  1887,  while  en- 
gaged as  workmen  in  running  said  engine  and 
tender  on  said  railroad  said  Torgerson,  De- 
Cogne, Anderson  and  Woods,  did  back  said 


engine  and  tender  negligently  and  carelessly, 
without  ringing  the  bell  or  blowing  the 
whistle,  and  wiuiout  giving  any  warning,  and 


without  first  looking  to  see  if  any  person  was 
likely  to  be  injured  thereby;  and  by  said  neg- 
ligence, and  carelessness  one  Sing  Morgan  was 
struck  by  said  engine  and  tender,  so  run,  and 
the  death  of  said  Morgan  was  caused  by  said 
negligence  and  carelessness—the  said  Morgan 
being  at  the  time  in  a  position  to  be  struck  by 
said  engine  and  tender,  which  fact  would  have 
been  known  bv  said  Torgerson,  DeCogne,  An- 
derson and  Woods  if  they  had  used  that  de- 
gree of  care  and  caulion  which  men  of  ordi- 
nary prudence  would  use  under  like  circum- 
stances, there  being  then  and  there  an  ap- 
parent danger  of  causing  the  death  of  said 
Morgan  and  of  other  persons  passing  on  said 
railroad  and  highway. 

Torgerson  and  DeCogne  not  having  been 
arrested,  Anderson  and  Woods  were  put  on 
trial  July  8,  1888,  when  they  pleaded  not 
guilty,  waived  a  jury  and  submitted  the  case 
to  the  court. 


gently,  or  a  lawful  act  done  without  due  caution  or  | 
circumspection.  1  Whart.  Crim.  Law,  8th  ed.  1 125; 
1  Bfsfaop,  Crim.  Law,  6th  ed.  1 813;  Htudstill  y.  State, 
7Ga.lS. 

The  negligence  which  will  render  a  person  crim- 
inally liable  for  injury  caused  thereby  must  be 
gross  negligence.  Keg.  v.  Lowe,  8  Car.  A;  K.  188,  4 
Cos,  C.  C.  44»;  9  Crim.  Law  Mag.  p.  156. 

GroflB  carelessnesB  is  criminal  even  if  the  act  done 
is  lawf  uL  Com.  v.  Rodes,  6  B.  Mon.  174;  Ann  v. 
State,  11  Humph.  IGO;  n.B.  v.  Freeman,  4  Mason,  606. 

General  Statutes,  chap.  264, 1 14,  does  not  make  a 
distinction  between  negligence  and  gross  negli- 
gence, and  does  not  require  less  than  reasonable 
care  in  railroad  proprietors,  nor  more  than  reason- 
able care  In  their  servants.  State  v.  Boston  ^  M.  K. 
Co.  68  N.  H.  408;  4  Crim.  Law  Mag.  p.  457. 

An  act  of  omissioa,  as  well  as  an  act  of  commis- 
sion, may  be  criminaL  U.  S.  v.  Farnham,  2  Blatchf . 
SaS;  U.S. V.Taylor, 6 McLean, 242. 

If  one  takes  upon  himself  the  discharge  of  a  duty 
and  performs  it  in  an  indifferent  manner,  or  neg- 
lects to  fulfill  the  duty,  and  thereby  death  or  other 
injury  results  to  anyone,  such  a  one  Is  criminally 
liable.  IT.  8.  v.  Thomson,  12  Fed,  Bep.  246;  9  Crim. 
Law  Mair.  149. 

If  the  occupation  or  employment  requires  the  ez- 
erclae  of  skil],  the  failure  to  exert  the  needed  skill 
f!rom  want  of  ability  or  from  inattention.  Is  gross 
negligence.  Au  v.  N.  Y.  L.  E.  A;  W.  R.  Cd.  29  Fed. 
Bep.  72. 

Negligent  omission  is  the  basis  of  a  criminal  ac- 
tion, when  it  constitutes  a  defect  in  the  discharge 
of  a  doty  especially  imposed  upon  a  person.  U.  S. 
V.  Knowlee,  4  8a wy.  617;  State  v.  Berkshire,  2  Ind. 
207;  Btate  v.  Bailey,  21 N.  H.  186. 

llfeiffiioenu  tupTpHitB  the  pUice  of  criminal  intent. 

CareleoBnesB  within  certain  limits  supplies  the 
piaoe  of  direct  criminal  intent.  Sturges  v.  Malt- 
land,  Antfa.  K.  P.  208. 

To  perform  an  act  carelessly  or  negligently,  or 
even  lecklessly,  where  a  sufficient  injury  is  inflict- 
ed, subjects  the  one  so  performing  it  to  a  criminal 
Uabldty.    In  such  an  instance  the  one  perpetrating 
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the  act  is  held  to  have  intended  the  result  of  this 
act,  and  he  cannot  plead  the  absence  of  an  inten- 
tion to  do  harm.  Boscoe,  Crim.  Ev.  286,  711,  718, 717; 
Elllston  V.  State,  10  Tex.  App.  861:  Aiken  v.  State, 
10  Tex.  App.  610:  0  Crim.  Law  Mag.  p.  148. 

Where  the  gist  of  the  case  is  negligence  or  care- 
lessness, intent  will  be  presumed.  Stein  v.  State,  87 
Ala.  123. 

Negtigentt  of  servant  ntii  impuJUMe  to  moMter. 

A  person  cannot  be  deemed  to  have  committed  a 
crime  by  reason  of  the  negligence  of  his  servant  or 
agent.  Barnes  v.  State,  19  Conn.  898;  Hipp  v.  State, 
5  Blackf.  149;  Anderson  v.  State,  89  Ind.  668;  Com. 
^.  Nichols,  10  Met.  250;  Com.  v.  Morgan,  107  Maas. 
199;  State  v.  Privett,  4  Jones,  L.  (N.  C.)  100;  State 
V.  Dawson,  2  Bay,  860. 

Homicide  cawed  by  eardesaness  and  negUoenee, 

Everyone  placed  in  a  situation  in  which  his  acts 
may  affect  the  safety  of  others  must  guard  against 
the  risk  to  them  arising  from  his  acts,  and  a  failure 
to  do  this,  resulting  in  the  death  of  another,  is 
homicide.  Re  Paton,  2J  Broun,  Justic.  626 ;  Re 
Bowbotham,  2  Irvine,  Justic.  80. 

Thus,  if  a  man  carelessly,  or  negligently,  or  reck- 
lessly discharge  a  loaded  gun  into  a  crowd,  he  is 
liable  for  murder  or  manslaughter  if  the  shot  pro- 
duces the  death  of  anyone.  Aiken  v.  State,  10  Tex. 
App.  610;  Elllston  v.  Btate,  10  Tex.  App.  861;  Lopez 
V.  State,  2  Tex.  App.  204;  State  v.  Gilman,  69  Maine, 
168, 81  Am.  Bep.  267:  Com.  v.  Adams,  114  Mass.  828; 
Washington  v.  State,  60  Ala.  10;  Mitchell  v.  State, 
00  Ala.  26;  9  Crim.  Law  Mag.  p.  148. 

If  the  negligence  was  such  that  it  was  willf  uf  or 
wicked,  the  crime  wiU  be  murder.    4  BL  Com.  182. 

But  tf  it  did  not  amount  to  murder,  but  was  gross 
negligence  or  ordinary  negligence  (where  the  laclF 
of  it  renders  the  act  criminal),  the  crime  will  be 
manslaughter.  Beg.  v.  Swlndall,  2  Car.  ic  K.  280; 
Beg.  V.  Finney,  12  Cox,  C.  C.  685;  Reg.  v.  Longbot- 
tom,  8  Cox,  C.  Ct,  489 ;  Bex  v.  Walker,  1  Car.  &  P. 
820. 

A  man  may  be  guilty  of  manslaughter  through 
his  mere  carelessness.  People  v.  Keefer,  18  CaL  686. 
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Judgment  was  rendered,  finding  appellants 
guilty  of  negligent  homicide  of  the  first  degree 
and  assessing  their  punishment  at  a  fine  of 
$250  each.  Motion  for  new  trial  was  made 
and  overruled,  and  the  case  was  brought  to 
this  court  on  appeal. 

Under  the  Code  of  Criminal  Procedure, 
article  731,  which  forbids  persons  charged  as 
principals,  accomplices,  etc.,  to  testify  for  each 
other,  the  court  refused  to  permit  one  Edward 
J.  Ducoing  to  testify  on  behalf  of  defendants, 
and  this  action  was,  inter  alia,  assigned  tor 
error. 

Further  facts  appear  in  the  opinion. 

Mr,  R.  S.  liovett,  for  appellants: 

The  name  of  the  witness  "Edward  J.  Du- 
coing,"  is  not  idem  wmans  with  that  charged 
in  tne  indictment— ** J.  A.  DeCogne"— and 
he  was  competent  and  his  testimony  material. 

Gorman  v.  StaU.,  42  Tex.  221;  Shietds  v. 
Hunt,  45  Tex.  424;  Fa/iser  v.  Robinnan,  46 
Tex.  204;  MeDetro  v.  State,  23  Tex.  App.  429; 
Neiderluck  v.  State,  21  Tex.  App.  820. 

It  was  not  the  duty  of  these  defendants  or 
either  of  them  to  look  out  in  the  direction  in 
which  the  engine  was  moving.  It  was  not  the 
duty  nor  the  privilege  of  either  of  these  de- 
fendants to  ring  the  heW  or  blow  the  whistle  on 
said  engine,  or  to  ^ve  any  other  danger  sig- 
nal; there  is  no  evidence  that  either  of  them 
were  in  any  manner  negligent  or  that  the  death 
of  Morgan  resulted  from  any  act  or  omission 
of  both  or  either  of  them;  and  they  are  not 


2  Wharton,  Crim.  Law,  7th  ed.  g§  1010, 1011; 
Beg,  V.  Gray,  4  Fost.  &  F.  1098;  Reg,  v. 
Trainer,  4  Fost.  &  F.  105. 

Mr,  W.  L.  Davidson,  Aest  AUy-Gen., 
for  the  State. 


Willson,  J.,  delivered  the  opinion  of  the 
court: 

This  appeal  is  from  a  conviction  of  negligent 
homicide  of  the  first  degree.  The  indictmeot 
charges  the  appellants  and  two  other  peraoiu 
jointly  with  the  commission  of  the  offense. 

Appellants  only  were  put  upon  trial,  and  the 
punishment  assessed  was  a  fine  of  $250  agaimt 
each  of  them. 

We  think  the  indictment  is  a  good  one.  It 
follows  the  stittute  defining  the  offense,  and 
alleges  all  the  elements  of  said  offense,  settiog 
forth  specifically  the  acts  and  omissions  oT  tiie 
defendants,  alleging  that  said  acts  and  omis- 
sions caused  the  death  of  the  deceased.  Penal 
Code,  art.  579. 

It  was  not  error  to  refuse  to  permit  Ducoinir 
to  testify  in  behalf  of  defendants.  It  was 
made  to  appear  by  the  State  that  said  Ducoiztf 
was  one  of  the  persons  charged  jointly  witi 
the  defendants  with  the  same  homicide,  bat 
charged  under  a  different  name,  the  true  name 
of  said  Ducoing  having  been  mistaken  by  the 
grand  jury  presenting  Uie  indictment. 

Said  Ducoing  was  an  incompetent  witness  in 
behalf  of  defendants,  he  being  in  fact  a 
principal  in  the  offense,  and  in  reality,  bm 
under  another  name,  chai:ged  as  such  in  the 
indictment.    Penal  Code,  art.  781. 

As  we  view  the  evidence  and  the  law  applica- 
ble thereto,  this  conviction  is  not  warranted. 

These  appellants  were  brakemen.  Tber 
had  no  control  whatever  of  said  engine  ana 
tender.  They  were  riding  upon  the  same 
for  the  purpose  merely  of  performing  their 
specific  duties  as  brakemen,  which  duties  bad 
no  connection  with,  or  relation  to,  the  homi- 
cide. 

It  was  the  exclusive  duty  of  the  engineer 


If  a  person  professes  to  deal  with  the  life  or 
health  of  another  and  causes  death  throufph  his 
gross  want  of  skill  and  attention,  he  will  t)e  guilty 
of  manslauirhter  rCotn.  v.  Thompson,  6  Mass.  184; 
Fahrlee  v.  People,  U  HI.  1;  Rice  v.  State,  8  Mo.  661); 
as  the  giving  of  a  wrong  drug.  Y.  B.  8  Edw.  III.  168; 
Knight's  Case.  1  Lewin,  O.  Gas.  168;  4  m.  Ck)m.  14;  1 
Hale,  P.  C.  429;  1  Allison,  C.  L.  116. 

Thus,  when  one  whose  duty  It  was  to  keep  and 
adjust  the  switches  of  a  railroad  so  that  passenger 
trains  would  keep  on  the  main  track  at  a  certain 
point,  failed  to  perform  his  duty,  which  resulted  In 
the  death  of  a  passenger.  It  was  held  that  the 
switch  tender  was  guilty  of  manslaughter.  State 
V.  O'Brien,  82  N.  J.  L.  169. 

The  officer  of  a  steamboat  through  whose  negli- 
gence an  explosion  takes  place,  which  destroys  Ufe, 
is  guilty  of  manslaughter.  U.  S.  v.  Taylor,  6  Mc- 
Lean, 242. 

Indictment  lies  for, 

Bvery  negligent  omission  of  a  legal  duty,  where- 
by death  ensues,  is  indictable  either  as  murder  or 
manslaughter.  U.  S.  v.  Warner,  4  McLean,  468;  U. 
S.  V.  Freeman,  4  Mason,  506;  State  v.  O'Brien,  82  N. 
J.  L.  169;  Oliver  v.  State,  17  Ala.  587;  People  v. 
Enoch,  18  Wend.  159;  State  v.  Hoover,  4  Dev.  &  B. 
866;  State  v.  Williams,  18  Ired.  L.  172;  Com.  v.  Keep- 
er of  Prison,  2  Ashm.  227;  Wilson  v.  Com.  10  Serg. 
&R.875. 

Where  the  employ^  of  a  corporation  is  indicted 
for  manslaughter  by  culpable  negligence  causing 
death,  it  is  no  excuse  that  his  negligence  arose 
from  his  obedience  to  tho  instructions  of  his  offi- 
cial superior,  which  were  in  violation  of  the  rules 
of  the  corporation.  People  v.  Melius,  1  N.  Y.  Cr. 
Bep.  89;  5  Crim.  Law  Mag.  p<  281. 

8  L.  R.  A. 


Such  instruction  cannot  relieve  him  from  the 
consequences  of  his  nonperformance  of  his  legal 
duty.    People  v.  MeUus,  1  N.  Y.  Cr.  Bep.  39. 
StcUiUory  remedy  O/oaAngl  corporatUm, 

Any  incorporation  may  be  legally  suhjecfed  to 
proceedings  by  indictment  and  fine  in  case  of  kw 
of  life  by  reason  of  the  negligence  of  the  proprie- 
tors or  their  servants.  Boston,  C.  &  M.  B.  Co.  r. 
State,  32  N.H.  216;  Beg.  v.  Birmingham  *  O.  R.  Go. 
2  Gale  A;  D.  236. 

It  must  be  brought  against  the  corporatk»,  and 
not  the  individual  stockholders.  State  v.  Gflmmcv 
24N.H.461. 

The  remedy  under  tho  statute  is  limited  to  oaBes 
where  the  person  dies  immediateiy,  and  is  not  ap- 
plicable in  any  case  to  the  employ^  of  the  road. 
State  V.  Maine  Cent.  R.  Co.  60  Maine,  480;  State  t. 
Grand  Trunk  R.  Co.  61  Maine,  114. 

Form  of  indictment. 

So  far  as  the  form  of  the  indictment  is  concera- 
ed,  it  must  be  governed  by  the  principles  of  the 
criminal  law.  State  v.  Manchester  &  L.  R  S  X. 
M.  528;  State  v.  Wentworth,  87  N.  H.  191 

The  indictment  must  give  the  names  of  the  per- 
sons who  are  to  reoeive  the  forfeiture.  State  t. 
Grand  Trunk  B.  Co.  60  Maine,  14& 

It  must  aver  that  deceased  left  an  heir  or  a 
widow,  or  both,  as  the  case  may  be.  Com.  t.  Bwt- 
em  R.  Co.  6  Gray,  478. 

It  Is  not  necessary  in  such  indictment  to  state  li» 
particular  acts  of  negligence  or  oarelenneeB.  or  Igr 
what  special  unfitness  of  servants  the  aoddcait 
occurred.  State  v.  Manchester  &  L.  R.  COi  K  N.  H- 
528;  Com.  v.  Eastern  R.  Co.  6  Gray,  418;  Oom.  r. 
Boston  &  W.  R.  Co.  11  Cush.  51& 
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and  fireman  to  operate  said  engine  carefully; 
to  look  out  for  obstructions  upon  the  track;  to 
give  sifnials  of  danger  when  necessary.  With 
Uiese  duties  appellants  were  in  no  way  con- 
cerned. They  bad  no  right  to  start  the  engine 
in  motion,  to  blow  the  whistle,  to  ring  the  bell, 
to  stop  the  engine,  or  otherwise  to  control  its 
moTreraents.  The^  performed  no  act  which 
connected  them  with  the  death  of  the  child. 

It  is  only  for  a  supposed  omission  of  duty 
on  their  part  that  they  have  been  convicted  of 
negligent  homicide.  They  omitted  to  look  out 
tpr  obstructions  on  the  track.  They  might 
have  seen  the  child  in  time  to  save  its  life,  but 
they  omitted  to  see  him.  Or  if  they  did  see 
him  they  omitted  to  stop  the  train  or  to  signal 
the  engineer  to  stop  it. 

Were  these  omissions  criminal  within  the 
meaning  of  the  statute  defining  negligent  hom- 
icide? 

We  think  not;  because  to  constitute  criminal 
negligence  or  carelessness  there  roust  be  a  vio- 
lation of  some  duty  imposed  by  law,  directly 
or  impliedly,  and  with  which  duty  the  defend- 
ant is  especially  charged. 

Mr.  Wharton  says:  "  Omissions  are  not  the 
basis  of  penal  action,  unless  they  constitute  a 
d^ect  in  the  discharge  of  a  responsibility  with 
which  the  defendant  is  especially  invested." 
Whart.  Homicide,  §  82. 

Again,  this  author  says  in  treating  of  omis- 
sions b^  those  charged  with  machinery:  "  The 
responsibility  of  the  defendant  which  he  thus 
fails  to  discharge  must  be  exclusive  and  per- 
emptory. A  stranger  who  sees  that  unless  a 
railway  switch  is  turned,  or  the  car  stopped,  an 
accident  may  ensue,  is  not  indictable  for  not 
taming  the  switch  or  stopping  the  car.  The 
reason  for  this  is  obvious. 
"To  coerce  by  criminal  prosecution  every  per- 
son to  supervise  all  other  persons  and  things 
would  destroy  that  division  of  labor  and  re- 
sponsibility by  which  alone  business  can  be 
safely  conducted,  and  would  establish  an  in- 
dustrial communism  by  which  private  enter- 


prise and  private  caution  would  be  eztinffuished. 
Nothing  can  be  efifectually  guarded  when 
everything  is  to  be  guarded  by  everybod v.  No 
machinery  could  1>b  properly  worked  it  every 
passer-by'  were  compelled  by  the  terror  of  a 
criminal  prosecution  to  rush  in  and  adjust  any- 
thing tbat  might  appear  to  him  to  be  wrong, 
or  which  was  wrong,  no  matter  how  it  might 
happen  to  appear. 

"  By  this  wild  and  irresponsible  interference 
even  the  simplest  forms  of  machinery  would 
be  speedily  destroyed."    Id,  §  80. 

And,  upon  the  subject  of  omission  to  give 
warning  of  dan^r,  the  same  author  says: 
"  The  test  here  is.  Is  such  notice  part  of  an 
express  duty  with  which  defendant  is  exclu- 
sively charged  ?  If  so,  he  is  responsible  for  in- 
jury which,  is  the  regular  and  natural  result  of 
his  omission;  but  if  not  so  bound,  he  is  not  so 
responsible."    Id,  §  11. 

These  rules  of  the  common  law  are  not  in- 
consistent with  our  statute,  but  are  in  harmony 
therewith,  as  we  construe  it.  As  we  understand 
both  the  common  law  and  the  statute,  there 
can  be  no  criminal  negligence  or  carelessness 
by  omission  to  act  unless  it  was  the  special 
duty  of  the  party  to  perform  the  act  omitted. 
Negligence  or  carelessness  by  omission  pre- 
supposes duty  to  perform  the  aifct  omitted,  and 
cannot  in  law  be  imputed  except  upon  the 
predicate  of  duty. 

In  this  case  the  evidence  is  uncontradicted 
and  clear  that  appellants  did  not  do  any  act  or 
omit  any  legal  duty  with  reference'to  the  de- 
ceased child.  In  law  they  are  no  more  respon- 
sible for  the  death  of  the  child  than  anv  other 
person  who  was  present  and  witnessed  the  acci- 
dent. They  were  strangers  to  the  transaction 
in  contemplation  of  the  law,  because  they 
were  not  charged  with  any  duty  with  respect 
to  it. 

We  are  of  the  opinion  that  the  judgment  of 
conviction  is  contrary  to  the  law  and  the  evi- 
dence, and,  therefore,  said  judgment  is  re- 
versed, and  cause  remanded. 


NORTH  CAROLINA  SUPREME  COURT. 


John  FARRELL  et  aL, 

V. 

The  RICHMOND  &  DANVILLE  R.  CO., 

Appt. 

( N.  C ) 

1.  tTnder  the  preoent  practice  in  North 
C&rolina  when  specific  Jasues  are  submitted  to 


the  Jury  which  present  questions  of  fact  or  mixed 
questions  of  law  and  fact,  it  is  for  the  court  to 
say  upon  their  findings  whether  or  not  the  plaint- 
iff is  entitled  to  recover;  and  ao  instruction  that 
if  they  should  beUeve  a  certain  state  of  facts  the 
plaintiff  is  or  is  not  entitled  'to  recover  is  erro- 
neous. 

2.  The  riffht  of  stoppagre  in  transita  is  not 

defeateoby  the  fact  that  the  consignees  were  in- 


'NoTE.— Right  of  stoppaoe  in  traneitu. 
The  deUvery  by  the  vendor  of  goods  sold  to  a 
carrier  who  is  to  carry  on  account  of  the  vendee, 
is  a  conetmctive  delivery  to  the  vendee;  but  the 
vendor  has  a  right,  if  unpaid,  and  the  vendee  be 
iDBoIvent,  to  retake  the  goods  before  they  are  act- 
ually delivered  to  the  vendee;  the  vendor  is  enti- 
tled, so  long  as  the  goods  are  in  transitu^  and  have 
not  reached  their  final  destination,  or  come  into 
the  manual  posseesion  of  the  purchaser,  to  retake 
them  and  put  himself  in  the  same  situation  as  if  he 
S  L.  R.  A. 


had  never  parted  with  the  actual  possession  of 
them.  Gibson  v.  Carruthers,  8  Mees.  &  W.  888-841. 
It  was  held  in  Rogers  v.  Thomas,  20  Conn.  64,  that 
the  insolvency  or  bankruptcy  must  occur  between 
the  dates  of  the  sale  and  the  stoppage;  but  it  has 
been  said  in  Ohio  that  the  vendor  may  stop  the 
goods  upon  discovering  that  the  purchaser  was  in- 
solvent at  the  date  of  the  sale.  Benedict  v.  Schaet- 
tle,  12  Ohio  St.  515;  and  see  Naylor  v.  Dennie,  8  Pick, 
196;  Reynolds  v.  Boston  A;  M.  R.  Co.  43  N.  H.  689; 
Conyers  v.  Ennis,  2  Mason,  286;  Buckley  v.  Fumiss. 
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solvent  at  the  time  of  the  sale  of  the  property, 
if  that  f  aot  was  not  known  to  the  seller. 

3.  Until  the  actual  or  constructive  deliv- 
ery to  the  oonsiflrnee  of  property  in  transit,  the 
ri«rht  of  stoppage  in  trarufttu  oontlnues,  unless 
there  is  some  a^rreement  or  usage  to  the  contrary. 

4.  An  attachment  or  execution  against  the 
vendee  does  not  preclude  the  exercise  of  the 
right  of  stoppage  f«  trangUM. 

6.  A  Stipulation  in  a  bill  of  lading  that  the 
carrier  shall  have  a  lien  upon  the  goods  shipped 
for  all  arrearages  of  freight  and  charges  due  by 
the  consignees  on  other  goods  is  subordinate  to  the 
right  of  stoppage  in  trtmsUu, 

6.  Where  a  consii^ee  of  a  safe  in  a  carrier's 
warehouse,  placing  his  hand  upon  it,  says  to  the 
carrier's  agent,  "I  place  this  safe  in  your  hands 
as  security  for  what  I  owe,"  the  carrier  already 
having  a  lien  upon  it  for  the  freight  on  that  as 
well  as  on  other  goods,  and  there  being  no  new 
consideration  for  the  proposition,  and  the  agent 
makes  no  response,  even  if  it  is  conceded  that  his 
silence  constitutes  an  acceptance  of  the  offer,  the 
transaction  does  not  amount  to  such  a  delivery 
of  the  goods  as  will  defeat  the  right  of  stoppage 
in  transitu. 

(March  18, 1889.) 

APPEAL  by  defendant,  from  a  judgment  of 
the  Superior  Court  of  Dunham  County,  in 
favor  of  plaintiffs  in  an  action  to  recover  dam- 
ages for  an  alleged  breach  of  contract  to  carry 
and  deliver  a  certain  safe.    Affirmed. 

Statement  by  Shepherd,  J.: 

This  was  a  civil  action  tried  before  Mer- 


rimoD,  J.,  and  a  jury,  at  June  Tttm, 
1888,  of  the  Syperior  Court,  of  Dmhiin 
County. 

The  plaintiffs  alle^,  in  substance,  thatthejr 
were  residents  of  Philadelphia,  Pa.:  thattbtj 
sold  a  safe  on  credit  to  Robertson  &  Rankin. 
of  Durham,  N.  C;  that  they  delivered  it  to 
the  defendant  company  for  transportatioD  to 
Durham  in  said  State,  directed  to  said  Robert- 
son &  Rankin;  that  after  the  sbipmeDt,  and 
before  its  delivery  to  the  puit^asers,  the 
plaintiffs  learned  that  the  purchasers  wer& 
insolvent,  and  they  notifiea  the  defeodant 
not  to  deliver  the  safe  to  said  purchaaen,  dr 
any  other  persons  but  the  plaintiffs,  at  the 
same  time  tendering  to  defendant  the  freight 
and  all  other  charges  on  the  safe,  and  demnd- 
ing  the  delivery  thereof;  that  defeodant  I^ 
fused  to  surrender  said  safe,  but  retains  Ibe 
same  wrongfully,  etc. 

As  there  was  no  objection  to  the  issues,  only 
so  much  of  the  answer  of  the  defendant  as  re- 
lates to  them  and  the  exceptions  will  be  state! 

The  answer  denied  that  defendant  wrong- 
fully withheld  the  said  safe  from  the  plaintifls, 
and  alleged  that  Robertson  &  Rankin  bein^ 
indebted  to  the  defendant  in  the  sum  of  flSO, 
defendant  sued  out  a  warrant  of  attachment 
against  the  said  property  before  defendant 
had  any  notice  of  the  plaintiffs'  claim  on  said 
safe,  and  before  any  demand  made  by  them 
for  the  same,  and  that  under  the  judgmat 
and  execution  in  said  proceeding  defendant 
purchased  said  safe. 


15  Wend.  IflT:  17  Wend.  604;  Biggs  v.  Barry,  2  Curtis, 
259;  Stevens  v.  Weeeler,  27  Barb.  MB;  Thompson  v. 
Thompson,  4  Cush.  127.  184;  Lee  v.  Kilbum,  8  Gray, 
684,  800;  Herrlck  v.  Borst,  4  HiU,  66(^  Chandler  v 
Fulton,  10  Tex.  2;  Blum  v.  Marks,  21  La.  Ann.  288. 

The  basis  of  the  right  of  stoppage  in  transitu  is 
the  insolvency  of  the  vendee,  without  reference  to 
whether  the  contract  of  sale  was  procured  by  fraud, 
and  the  right  to  rescind,  resulting  from  fraud,  may 
be  waived  without  alTectlng  the  right  resulting 
from  insolvency.    Allyn  v.  Willis.  65  Tex.  65. 

Who  may  exercise  the  right. 

The  right  is  strictly  confined  to  the  unpaid  vend- 
or of  goods  sold.  Sweet  v.  Pfm,  1  East,  4:  Jenkyns 
V.  Usbome,  7  Man.  &  Gr.  678. 

The  right  of  stoppage  in  trafisitu  is  nothing  more 
than  an  extension  of  the  vendor's  common-law 
lien  upon  goods  for  his  price,  and  has  no  elfect  of 
Itself  upon  the  contract.  Rowley  v.  Bigelow,  12 
Pick.  818;  Rogers  v.  Thomas,  20  Conn.  63;  Atkins  v 
Colby,  20  N.H.  154;  Grout  v.  HU1,4  Gray,  361, 806:  Jor- 
dan V.  James,  5  Ohio,08: 2  Kent,  Com.  641;  Chandler  v 
Fulton,  10  Tex.  2;  Newhall  v.  Vargas,  13  Maine,  8s! 
104, 16  Maine,  816;  Hunn  v.  Bo'wne,  2  Caines,  38,  42. 

The  stoppage  may  be  effected  either  by  the  vend- 
or himself  or  his  authorized  agent,  but  not  by  a 
person  who  has  no  authority  from  the  vendor  to 
stop  the  goods:  and  a  subsequent  ratification  by  the 
vendor  of  an  unauthorized  stoppage  is  not  equiva- 
lent to  a  precedent  authority,  and  will  not  cure  the 
defect  of  want  of  authority.  Bird  v.  Brown,  4 
Kxch.  796;  Uutchlngs  v.  Nunes,  1  Moore,  P.  C.  N.  S. 
248. 

This  right  of  the  vendor  is  not  defeated  or  de- 
stroyed by  part  payment  of  the  purchase  money, 
or  by  the  acceptance  of  a  bill  of  exchange  or  prom- 
issory note  for  part  of  the  price.    Hodgson  v.  Loy, 

7  T.  R.  440;  Felse  v.  Wray,  8  East,  98;  New  v.  Swain. 

1  Danson  &  L.  Merc.  Cas.  198;  Edwards  v.  Brewer, 

2  Mees.  &  W.  875;  2  Addison,  Cont.  p.  188, 

8  L.  R.  A. 


QoodA,  wheft  in  tranaUu. 

When  the  carrier  takes  possession  from  the  seitar 
as  carrier,  the  transit  begins:  when  he  devests  him- 
self  of  possession  in  such  capacity  to  the  buyer,  tbe 
transit  ends  (6all  v.  Dimond,  1  New  Eng.  Rep.  8tt. 
63  N.  H.  565);  and  the  stoppage  by  the  seller,  to  be 
effective,  must  occur  between  these  two  poiiii& 
Walsh  V.  Blakely,  6  Mont  194. 

They  are  still  in  transitu  although  lying  in  a 
warehouse  to  which  they  have  been  sent  by  tbe 
vendor  on  the  purchaser's  order.  Powell  t.  Mo- 
Kechnle,  8  Dak.  819. 

Where  there  was  no  action  by  the  seller  except,  on 
being  Informed  that  the  goods  were  in  tbe  wan- 
house  subject  to  his  order,  he  wrote  a  letter  torthe 
return  of  the  goods,  which  was  never  leoelredL 
there  was  no  stoppage  <i»  transitu.  MlUard  v. 
Webster,  8  New  Eng.  Rep.  542,  54  Conn.  415. 

PriorUy  of  right  over  claims  of  erediton. 

The  fact  that  creditors  of  a  vendee  have  attached 
the  goods  does  not  defeat  the  right  of  the  Ttndor 
to  repossess  himself  of  the  goods  by  stopptgefa 
transitu.    Allyn  v.  Willis,  65  Tfex.  65. 

The  bringing  of  suit  and  levy  of  attachment  on 
the  goods  to  secure  the  purohaae  money  does  not 
estop  the  vendor  from  asserting  the  right  of  stop- 
page In  transitu;  both  remedies  recognize  the  ticifr 
of  the  vendee.    JMd. 

Effect  of  stoppage. 

Stoppage  in  transitu  merely  aeoures  the  poans- 
sion  of  goods  to  the  vendor,  so  as  to  enable  bim  b> 
exercise  his  right  as  unpaid  vendor,  and  does  oot 
rescind  the  sale.    Allyn  v.  Willis,  66  T^x.  66u 

Change  of  character  to  that  of  agent  to  kee» 
goods  for  buyer  is  not  inconsistent  with  right  to  re^ 
tain  goods  for  freight.  Hall  v.  Dlmood,  1  New 
Eng.  Rep. 848, 64 N.H.  666. 
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Defeodant  alao  alleged  that,  after  the  safe 
was  received  at  its  warehouse  in  Durham,  it 
was  delivered  to  Robertson  &  Rankin,  and 
by  them  delivered  to  John  A.  Holt,  agent  of 
defendant  at  Durham,  to  be  held  by  him  as  se- 
curity for  certain  indebtedness  then  due  and 
owing  to  the  defendant  by  the  said  Robertson 
&  Rankin. 

The  following  issues  were  submitted  to  the 
jury:  "(1)  ^^^  ^hie  defendant  deliver  the  safe 
to  Robertson  &  Rankin?  A.  No.  (2)  If  it 
was  delivered,  did  the  plaintiffs  demand  pos- 
session before  it  was  oelivered,  and  tender 
freight  and  charges,  as  alleged  in  the  com- 
pbunt?  A.  Yes.  (3)  What  damage,  if  any, 
have  plaintiffs  sustained?  A.  $100,  with  inter- 
est from  September  10,  1885." 

The  plaintiffs  introduced  the  deposition  of 
Jordan  Matthews,  as  follows: 

"I  am  a  member  of  the  firm  of  Farrell  &  Co. 
The  other  members  of  the  firm  are  John  Far- 
rell and  George  L.  Remington.  The  business 
of  the  firm  is  manufacturing  and  seUing  fire- 
proof and  burglar-proof  safes.  Our  agent  in 
May,  1885,  for  the  State  of  North  Carolina, 
was  E.  F.  Hall,  of  Greensboro,  N.  C.  Through 
him  we  sold  a  No.  5  Champion  safe  at  $100,  at 
Philadelphia,  to  the  firm  of  Robertson  &  Ran- 
kin, of  Durham,  N.  C,  upon  an  order  dated 
May  21.  1885,  signed  by  Robertson  &  Rankin, 
nvitness  produces  the  order  and  identifies  it.] 
By  the  term  'at  Philadelphia,'  which  I  have 
just  used,  I  mean  that  we  deliver  the  safe 
free  on  board  at  Philadelphia,  and  the  pur- 
chaser pays  the  freight.  [We  delivered  the 
safe  to  the  steamship  company  named  in  the 
order,  only  in  the  capacity  of  a  common 
carrier.  When  the  safe  was  shipped  we  be- 
lieved Robertson  &  Rankin  to  be  solvent; 
otherwise  we  would  not  have  shipped  it.]  I 
did  not  personally  stop  the  delivery  of  the  safe. 

e^'hat  I  believe  was  done  by  our  agent,  Mr. 
all.  It  was  within  the  scope  of  the  author- 
ity given  by  us  to  the  said  aeent  to  stop  the 
delivery  of  any  safe  shipped  to  any  person, 
upon  the  discovery  that  the  vendee  was  insolv- 
ent] Robertson  &  Rankin  have  never  paid  us 
a  cent  for  this  safe.  [We  have  taken  no  secur- 
it)r  for  the  payment  of  the  safe,  except  the 
printed  clause  in  the  order  reserving  the  title  to 
us  until  the  safe  should  be  paid  forTl" 

The  defendant  objected  to  that  portion  of  the 
foregoing  testimony  embraced  within  brackets. 
The  court  overruled  the  objections,  and  per- 
mitted the  entire  deposition  to  be  read,  and  the 
defendant  excepted. 

No  point  was  made  as  to  the  right  of  the  de- 
fendant to  object,  it  being  admitted  that  by  an 
agreement  made  when  the  deposition  was 
opened  the  defendant  had  the  nght  to  make 
the  objections  on  the  trial. 

exhebit  b. 

The   Associated   Railways   of  Yiroinia 

AND  THE  CaROLINAB>-PiKDMONT  AiR  LiKE. 

Bill  of  Labinq. 

Philadelphia,  6-14,  1885. 

Received  by  Philadelphia  and  Richmond  S. 
8.  line  (The  Clyde  8.  S.  Co.).  of  Farrell  & 
Co.,  under  the  contract  hereinafter  contained, 
the  property  mentioned  below,  marked  and 
nambered  as  per  margin,  in  apparent  good  or- 
3L.R.  A. 


der  and  condition   (contents  and  value  un- 
known), viz.: 

Marks  and  numbers:    One  iron  safe,  1184. 

Shippers'  weight. 
•  •  •  •  •     .      *  * 

The  several  carriers  shall  have  a  lien  upon 
the  goods  specified  in  this  bill  of  lading  for  all 
arrearages  of  freight  and  charges  due  by  the 
same  owners  or  consignees  on  other  goods. 

The  above  extracts  are  all  of  Exhibit  B  which 
is  necessary  to  an  understanding  of  this  case. 

W.  W.  Fuller,  witness  for  plaintiffs,  testified 
that,  a  few  days  before  the  sale  of  the  safe,  E. 
F.  Hall,  plaintiffs'  agent,  and  W.  W.  Fuller, 
plaintiffs'  attorney,  went  to  the  depot  of  the 
Richmond  &  Danville  Railroad  Company,  in 
Durham.  Saw  the  safe  in  the  warehouse,  cov- 
ered with  bagging,  marked  to  Robertson  & 
Rankin,  from  Farrell  &  Co.,  and  demanded 
the  delivery  to  Uall  and  Fuller  of  the  safe,  at 
the  time  asking  the  amount  of  freight  and 
charges  thereon;  which  amount  not  beintr 
given,  they  tendered  to  Holt,  agent  of  defend- 
ant, a  sum  of  money  not  less  than  $10,  and 
offered  to  pay  said  freight  and  charges.  Holt 
refused  to  receive  the  money  or  to  deliver  the 
safe.  Plaintiffs  rested,  it  being  agreed  that 
they  might  later  give  evidence  of  the  insolv- 
ency of  vendees  of  the  safe  at  time  of  demand 
by  Hall  and  Fuller. 

John  A.  Holt,  witness  for  defendant,  testi- 
fied that  he  was  agent  at  Durham  station  for 
the  defendant  company,  and  was  such  asent  at 
the  time  the  safe  was  received  at  the  warehouse. 
Robertson  &  Rankin  were  and  had  been  re- 
ceiving a  lot  of  lumber,  the  freight  on  which 
amounted  to  considerably  over  $100,  which 
was  then  owing  by  them  to  defendant  com- 
pany. 

Witness  had  been  sending  to  them,  demand- 
ing payment  of  these  freight  bills,  and  had  seen 
them  in  person  about  it.  '  'That  he  went  down 
to  the  side  track  we  term  'lumber  track,'  and 
found  they  had  been  taking  off  lumber  after  hav- 
ing been  notified  not  to  do  so.  That  he  had  sent 
for  Robertson,  whom  he  knew  to  be  the  one  at- 
tending to  the  firm's  business.  He  came  down  to 
the  warehouse,  and  witness  met  him  at  the  upper 
end  of  the  warehouse,  where  safe  was  stand- 
ing. Asked  him  if  I  had  not  notified  him 
time  and  again  not  to  remove  any  lumber  with- 
out first  paying  the  freight.  He  said  I  had.  I 
told  him  he  had  placed  himself  in  a  very  bad 
situation,  and  that  I  was  compelled  to  take 
steps  against  him.  We  were  then  standing- 
beside  the  safe,  both  of  us  leaning  upon  it. 
He  said  to  Holt:  'Here  is  a  safe  I  paid  $100 
for  in  Philadelphia.  It  is  true  I  have  disap- 
pointed you  in  my  promises  about  coming  to 
pay  you  those  freight  bills,  but  I  have  been  dis- 
appointed myself  in  not  receiving  money.'  He 
mentioned  about  having  a  larse  an^ount  of 
monev  at  severalplaces,  and  said,  pointing  in 
the  direction  of  Webb  &  Kramer's  warehouse, 
that  he  was- having  an  office  put  up  there,  and 
it  would  be  completed  the  next  day  or  the  day 
after.  He  then  said,  placing  his  hands  on  the 
safe:  'I  place  this  sa^  in  your  hands  as  secur- 
ity for  what  I  owe,  until  the  next  day  or  the 
day  after,  when  my  office  will  be  completed, 
and  I  will  come  and  {>ay  all  freight  bills,  aad 
remove  the.  remnant  of  lumber  and  the  saf e^ 
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and  take  it  over  to  my  office.'  I  held  the  safe 
until  some  little  time  after  that,  when  I  got 
news  that  he  had  run  away.  This  was  before 
the  time  Mr.  Fuller  came  after  it — some  weeks 
before,  may  have  been  a  month  or  two  months 
— considerable  time.  Don't  remember  exactly 
what  time  it  was." 

Cross  examination,  "The  safe  came  about 
the  9th  or  10th  of  June;  had  been  here  three 
or  four  or  five  weeks  before  my  conversation 
with  Robertson.  The  defendant  sold  the  safe 
on  the  10th  of  same  month— either  August  or 
September.  The  place  where  Robertson  came 
at  the  warehouse  was  the  same  place  where  the 
safe  was  first  placed.  Robertson  &  Rankin 
were  notoriously  insolvent  when  Mr.  Ful- 
ler came  and  made  demand,  and  had  been  so 
long  before.  Defendant  has  no  receipt  from 
Robertson  &  Rankin  for  the  safe.  Defendant 
took  out  attachment  proceedings  after  Robert- 
son &  Rankin  left  here,  and  levied  upon  the 
8afe  under  the  proceedings,  as  Robertson  & 
Rankin's,  and  it  was  afterwards  sold  under 
these  proceedings,  and  bought  by  the  defend- 
ant, who  mid  nothing  for  it,  but  credited  Rob- 
ertson &  Rankin  on  their  debt  to  the  defend- 
ant. It  is  a  rule  of  the  defendant  company  not 
to  deliver  goods  to  anyone  without  their  sign- 
ing receipt  and  paying  freight." 

Be-direct.  "At  the  time  the  safe  was  ship- 
ped to  Robertson  &  Rankin  they  were  entirely 
insolvent." 

Bjf  the  Court.  "It  is  a  rule  of  the  defendant 
company  not  to  deliver  goods  until  the  freight 
is  paid.  I  had  the  power  and  could  have  de- 
livered it,  but  it  would  have  been  disobeying 
orders,  and  would  have  thrown  the  entire  re- 
sponsibility on  me.  I  was  seeking  to  secure 
the  freight  on  the  lumber  as  well  as  on  the  safe. 
It  is  also  a  rule  of  the  defendant  that,  if  freight 
is  not  paid  in  thirty  days,  notice  is  given  to  the 
shippers  to  pay.  The  safe  had  ^n  in  the 
warehouse  fully  thirty  days  before  Robertson 
pledged  it  to  me,  but  no  notice  had  been  given 
the  plaintiffs  by  me.  I  do  not  remember  posi- 
tively about  this;  it  was  some  two,  three,  or 
four  weeks.  Never  made  any  memorandum 
of  it.  I  meant  to  sav  the  safe  was  in  the  ware- 
house thirty  days  before  it  was  sold  under  the 
attachment." 

The  defendant  asked  the  following  special 
instructions: 

(1)  That  upon  the  testimon  v  the  plaintiffs  are 
not  entitled  to  recover.  (Refused,  and  defend- 
ant excepted.) 

(2)  That,  if  the  jury  believe  the  testimony 
of  John  A.  Holt,  they  must  respond  to  the  first 
issue,  "Yes,"  and  to  the  second  issue,  ">io." 
(Refused,  and  defendant  excepted.) 

(8)  That  if  the  jury  shall  find  that  Robertson 
&  Rankin  were  insolvent  at  ihe  time  the  safe 
was  shipped  to  them  by  the  plaintiffs,  the  plaint- 
iffs are  not  entitled  to  recover.  (Refused,  and 
defendant  excepted.) 

His  Honor  charged  the  jury  that  there  was 
no  evidence  that  Holt,  the  defendant's  agent, 
was  authorized  to  accept  the  safe  from  Robert- 
son &  Rankin  as  a  pledge  to  secure  the  freights 
due  on  the  safe  and  lumber  by  them  to  the  de- 
fendant, and,  even  if  he  was  authorized  so  to 
do,  that  what  transpired  between  Holt  and  Rob- 
ertson did  not  amount  to  a  delivery  of  the  safe 
to  Holt,  and  was  not  sufficient  to  deprive  plaint- 
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iffs  of  any  rights  they  might  acquire  in  respect 
to  the  safe;  that  while  the  defendant  mtgbt 
ratify  Holt's  act.  if  there  was  any  pledge,  yet  if 
the  safe  had  been  pledged  the  jury  might  con- 
sider the  fact  that  the  defendant  took  out  attach- 
ment proceedings  against  Robertson  &  Rankin 
as  evidence  of  the  repudiation  bv  defendant  of 
any  contract  of  pledge;  that  if  the  jury  sboold 
find  that  the  plaintiffs,  or  any  of  them,  knew, 
or  had  reason  to  know,  that  Robertson  &  Ran- 
kin were  insolvent  at  the  time  the  safe  was  ship- 
ped, the  plaintiffs  were  not  entitled  to  recoyer. 

His  Honor  then  instructed  the  jury  that  there 
was  no  evidence  of  any  delivery  of  the  safe  to 
the  defendant,  or  its  agent  authorized  for  such 
purpose,  and  directed  them  to  answer  the  fint 
issue  in  the  negative,  and  the  second  in  the  af- 
firmative. The  defendant  excepted  to  the 
charge  of  the  court  and  to  the  instrQctioos 
given  the  jury. 

Upon  the  appeal  taken  the  defendant  aaBi|u 
as  error: 

(1)  The  admission  in  evidence  of  the  poitioBs 
of  the  depositions  of  Jordan  Matthews  objected 
to  bv  defendant. - 

(2)  The  refusal  of  the  court  to  give  the  spedal 
instructions  asked  by  defendant. 

(8)  That  the  court  erred  in  instructing  the 
jury  that  Holt  was  unauthorized  to  accept  its 
safe  from  Robertson  &  Rankin  as  a  pledge, 
and  that,  even  if  he  was  authorized,  what  trans- 
pired between  Holt  and  Robertson  did  not 
amount  to  a  delivery  of  the  safe  to  Holt,  and 
was  not  sufficient  to  deprive  plaintiffs  of  any 
rights  they  might  acquire  in  respect  to  the 
safe. 

(4)  That  the  court  erred  in  instructing  the 
jury  that  they  might  consider  the  fact  that  the 
defendant  took  out  attachment  proceediDg! 
against  Robertson  &  Rankin  as  evidence  of  the 
repudiation  by  defendant  of  any  contract  of 
pledge. 

(5)  That  the  court  erred  in  instracting  the 
jury  that  there  was  no  evidence  of  any  aeKv 
ery  of  the  safe,  and  in  directing  the  jury  to  an- 
swer the  first  issue  in  the  negative  and  the  sec- 
ond in  the  affirmative.  There  was  a  verdict 
and  judgment  for  plaintiffs,  and  the  defend- 
ant appealed. 

Messrs.  D.  Schenck  and  Busbee  Jh  Bm- 
bee  for  appellant. 
Messrs.  £•  C.  Smith  and  W.  W.  FvUer 

for  respondents. 

Shepherd,  «/l,  delivered  the  opinion  of  the 
court: 

Several  ;objections  were  made  to  the  tc^ 
mony,  alliof  which  we  think  were  propet^f 
overruled.  That  which  relates  to  the  witnes^ 
speaking  of  the  contents  and  effect  of  £xhilat 
A  woulahave  been  tenable;  but  as  the  exhibit 
was  subsequently  introduced,  and  was  entirelf 
consistent  with  Uie  witness'  statement,  the  de- 
fendant was  in  no  wise  prejudiced,  and  the 
exception  is  therefore  without  merit. 

It  is  proper  to  notice  that  the  third  instnie- 
tion  asked  bv  the  defendant  was  that,  if  the 
jury  should  believe  a  certain  state  of  facta. 
"The  plaintiffs  are  not  entitled  to  recover." 
The  same  words  are  used  by  the  court  in  one 
of  the  instructions  given. 

8uch  language  is  not  pertinent  to  any  of  the 
issues  submitt^.    These  present  questioBS  of 
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fact,  or  mixed  questions  of  law  and  fact,  and 
upon  the  findings  it  is  for  the  court  to  say 
whether  or  not  the  plaintiff  is  entitled  to  re- 
cover. Such  instructions  were  proper  upon 
the  general  issues  submitted  under  the  old  prac- 
tice, but  are  confusing  when  applied  to  our 
present  system. 

It  is  true  that  in  the  present  case  no  harm 
has  resulted,  as  we  can  dispose  of  the  appeal 
upon  the  testimon;^  of  the  defendant;  but  we 
have  adverted  to  this  improper  manner  of  ask- 
ing for  and  ^ving  instructions  in  order  that 
the  loose  practice  in  this  respect  may  be  discon- 
tinued. We  can  very  readily  conceive  how 
juries  may  be  perplexed  and  misled  by  such 
general  charges  when  they  come  to  pass  upon 
Qie  specific  issues  submitted  to  them,  and  how 
new  trials  ma^  be  thus  made  necessary  which 
€Ould  otherwise  have  been  easily  avoided. 

The  plaintiffs'  action  is  based  upon  their  al- 
l^;ed  right  to  stop  the  property  in  transitu. 
This  right  "arises  solely  upon  the  insolvency 
of  the  buyer,  and  is  based  on  the  plain  reason 
of  justice  and  equity,  that  one  man's  goods 
shall  not  be  applied  to  the  payment  of  another 
man's  debts.  If,  therefore,  after  the  vendor 
has  delivered  the  goods  out  of  his  own  posses- 
sion, and  put  them  in  the  hands  of  A  carrier  for 
delivery  to  the  buyer  (which,  as  we  have  seen, 
is  such  a  constructive  delivery  as  devests  the 
vendor's  lien),  he  discovers  that  the  buyer  is 
Insolvent,  he  may  retake  the  goods,  if  he  can, 
before  they  reach  the  buyer's  possession,  and 
thus  avoid  having  his  property  applied  to  pay- 
ing debts  due  by  the  buyer  to  otner  people." 
It  18  "highly  favored  on  account  of  its  mtrinsic 
JQsUce."    2  Benjamin,  Sales,  ^^  1229-1231. 

It  "is  but  an  equitable  extension  or  enlarge- 
ment of  the  vendor's  common-law  lien  for  uie 
price,  and  not  an  independent  and  distinct 
right."    Note  to  §  1229,  supra, 

"It  is  quite  immaterial  that  the  insolvency 
existed  at  the  time  of  the  sale,  proifided  the 
vendor  be  ignorant  of  the  fact  at  that  time." 
Zoeb  V.  Peters,  68  Ala.  243,  and  a  number  of 
cases  cited  in  note  to  §  1244,  Benjamin,  Sales, 

These  last  authorities  fully  sustain  His  Honor 
in  refusing  the  third  instruction  asked  by  the 
defendant. 

The  mere  fact  that  Robertson  &  Rankin,  the 
consignees,  were  insolvent  at  the  time  of  the 
sale  could  not  defeat  the  lien  of  the  plaintiffs, 
unless  they  knew  of  such  insolvency.  The 
charge  as  given  was  correct  in  this  particular, 
and  the  jury  having  found  substantially  that 
the  plaintiffs  were,  nothing  further  appearing, 
entitled  to  avail  themselves  of  the  right  of 
stoppage  in  transitu,  and  that  they  exercised 
that  right  through  their  agent,  Mr.  Fuller,  we 
will  now  consider  the  several  defenses  made  by 
the  defendant.  No  agreement  or  usage  having 
'been  shown  to  the  contrary,  the  ri^ht  of  stop- 
page in  transitu  continued  until  the  safe  was 
actually  or  constructively  delivered  to  the  con- 
signee. 2  Benjamin,  Sales,  §  1269;  Hause  v. 
Judson,  4  Dana,  7, 29  Am.  Dec.  877,  and  notes. 

The  first  defense,  though  not  seriously 
pressed  upon  the  argument,  is  that  the  defendf- 
ant  acquired  title  by  reason  of  the  sale  under 
the  attachment  proceedings  instituted  by  it 
against  the  consignee  for  arrearages  of  freight 
4lue  on  lumber.  "The  vendor's  right  of  stop- 
8  L.  R.  A. 


page  in  transitu  is  paramount  to  all  liens 
against  the  purchasers  (Hilliard,  Sales,  289; 
Blackman  v.  Pierce,  23  Cal.  508);  even  to  a  lien 
in  favor  of  the  carrier,  existing  by  usage,  for  a 
general  balance  due  him  from  the  consignee. 
Oppenheim  v.  RusseU,  8  Bos.  &  P.  42. 

An  attachment  or  execution  against  the  ven- 
dee does  not  preclude  the  stoppage  in  transitu, 
for  this  is  not  a  taking  possession  by  the  ven- 
dee's authority;  the  proceeding  being  in  invi- 
turn"  Note  to  ISatise  v.  Judson,  supra,  where 
a  large  number  of  authorities  sustaining  the 
text  are  collected.  These  authorities  conclu- 
sively settle  that  the  defense  under  the  attach- 
ment proceedings  cannot  be  maintained. 

The  second  defense  rests  upon  the  following 
clause  of  the  bill  of  lading:  "The  several  car- 
riers shall  have  a  lien  upon  the  goods  [shipped] 
for  all  arrearages  of  freight  and  charges  due 
by  the  said  owners  or  ^consignees  on  other 
goods." 

The  counsel  for  the  defendant  could  give  us 
no  authority  in  support  of  this  defense,  and 
none,  we  think,  can  be  found,  to  the  effect  that 
such  a  stipulation  should  be  construed  to  take 
away  this  "highly  favored"  and  most  important 
right  of  the  vendor  to  preserve  his  lien,  in  or- 
der ''that  his  goods  may  not  be  applied  to  the 
payment  of  another  man's  debts,"  much  less  to 
those  of  his  agent  to  whom  he  delivered  them 
for  caniage. 

Shippers  would  hardly  contemplate  that,  in 
accepting  such  a  bill  of  lading,  the  well  estab- 
lished and  cherished  right  of  stoppage  in 
transitu  was  to  be  made  dependent  upon 
whether  a  distant  consignee  was  indebted  to 
the  carrier;  and  the  commercial  world  would 
doubtless  be  surprised  if  it  were  understood 
that,  whenever  such  a  stipulation  was  imposed 
upon  consignors,  they  were  in  effect  yielding 
up  their  lien  for  the  purchase  money,  and  sub- 
stantially pledging  their  goods  for  the  payment 
of  an  existing  mdebtedness  due  their  agent,  the 
carrier,  by  a  possible  insolvent  vendee.  If 
such  is  the  proper  construction,  we  can  well 
appreciate  the  language  of  Lord  Alvanley,  in 
Oppenheim  v.  RusseU,  3  Bos.  &  P.  42,  when  he 
said  that  he  hoped  it  would  ''never  be  estab- 
lished that  common  carriers,  who  are  bound  to 
take  all  goods  to  be  carried  for  a  reasonable 
price  tendered  to  them,  may  impose  such  a  con- 
dition upon  persons  sending  goods  by  them." 
He  doubts  whether  an  express  agreement  be- 
tween the  carrier  and  the  consignor  would  be 
binding;  and  Best, ./.,  in  Wright  v.  8neU,  5 
Barn.  &  Aid.  350,  in  speaking  generally  of 
such  contracts,  said  he  "doubted  whether  a 
carrier  could  make  so  unjust  a  stipulation." 

Chancellor  Kent,  in  the  second  volume  of  his 
Commentaries,  remarks  that  "It  was  ajrain 
stated  as  a  questionable  point  in  Wright  v.  SneU 
whether  such  a  general  lien  could  exist  be- 
tween the  owner  of  the  goods  and  the  carrier, 
and  the  claim  was  intimated  to  be  unjust.  It 
must  therefore  be  considered  a  point  still  re- 
maining to  be  settled  by  judicial  decision."  P. 
638. 

It  is  unnecessary,  however,  for  us  to  say 
whether  such  a  condition  or  agreement  would 
be  reasonable  and  binding,  as  it  seems  very 
clear  to  us  that  the  stipulation  in  the  present 
case  is  not  susceptible  of  the  construction  con- 
tended for,  and  that  it  is  entirely  subordinate 
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to  the  right  of  stoppage  in  transitu.  The  ex- 
ercise of  this  right  revested  the  right  of  posses- 
sion in  the  plaintiffs,  and,  they  having  tendered 
all  thej  owed  the  defendant,  no  interest  was 
ever  acquired  by  the  vendee  to  which  the  claim 
of  the  defendant  could  attach. 

The  third  and  most  plausible  defense  is  that, 
according  to  the  testimony  of  the  agent,  Holt, 
there  was  a  constructive  delivery  to  the  con- 
signee, and  that  this  defeated  the  rights  of  the 
plaintiffs.  The  doctrine  is  well  settled  that 
"where  goods  are  placed  in  the  possession  of  a 
carrier,  to  be  carried  for  the  vendor,  to  be  de- 
livered to  the  purchaser  the  tranntus  is  not  at 
an  end  .  .  .  until  the  carrier,  by  agreement 
between  himself  and  the  consignee,  undertakes 
to  hold  the  goods  for  the  consignee,  not  as  car- 
rier, but  as  his  agent;  and  the  same  principle 
will  applj[  to  a  warehouseman  or  wharfinger." 
2  Benjamin,  Sales,  supra,  ^  1269. 

Was  there  any  such  agreement  in  this  case? 
The  most  that  can  be  said  is  that  the  consignee 
offered  to  pledge  the  safe  to  the  defendant  for 
the  freight  alr^y  due  on  lumber.  There  was 
no  actual  change  of  possession.  The  safe  was 
in  the  defendant's  warehouse,  and  Holt,  the 
agent,  and  the  consignee  were  both  leaning  up- 
on it.  The  consignee,  placing  his  hand  on  it, 
said:  "I  place  this  safe  in  your  hands  as  secur- 
ity for  what  I  owe." 

There  was  no  response  whatever  by  Holt. 
He  simply  states  that  he  "held  the  safe  till 
some  little  time  afterwards,"  when  he  heard 
that  the  consignee  had  run  awa^,  and  that  he 
sued  out  the  attachment  proceedmgs  mentioned 
in  the  answer. 

The  majority  of  us  are  doubtful  whether 
there  was  reasonably  sufficient  evidence  to  be 
submitted  to  the  jur^  upon  the  question  of  the 
acceptance  of  the  offer  and  of  delivery.  There 
being  no  actual  delivery ,  a  constructive  one  can 
only  be  effected  by  a  valid  agreement  on  the 
part  of  the  common  carrier  to  hold  for  the 
consignee. 

Mr.  Benjamin,  from  whom  we  have  largely 
quoted,  says  "That  the  existence  of  the  car- 
rier's lien  for  unpaid  freight  raises  a  strong 
presumption  that  the  carrier  continues  to  hold 
the  goods  as  carrier,  and  not  as  warehouse- 
man; and,  in  order  to  overcame  this  presumption 
(the  italics  are  ours),  there  must  be  proof  of 
some  arrangement  or  agreement  between  the 
buyer  and  the  carrier,  whereby  the  latter,  while 
retaining  his  lien,  becomes  the  agent  of  the 
buyer  to  keep  the  goods  for  him." 

But,  conceding  tnat  the  acquiescence  of  Holt 
was  some  evidence  of  the  acceptance  of  the 
offer,  would  this  in  law  amount  to  such  a  de- 
livery as  will  defeat  the  plaintiffs'  right? 

Passing  by  the  question  as  to  whether  the 
defendant  bailee  was  not  estopped  to  set  up 
such  a  transaction  in  favor  of  itself  and  against 
its  principal  (2  Wait,  Act.  &  Def .  57),  and  also 
the  fact  that  the  alleged  agreement  was  not  to 
hold  as  agent  of  the  vendee,  but  for  itself,  we 
are  of  the  opinion  that  what  transpired  be- 
tween the  defendant's  agent  and  the  vendee 
did  not  alter  in  the  slightest  degree  the  relation 
in  which  thev  stood  to  each  other. 

It  will  be  borne  in  mind  that  there  was  no 
actual  delivery;  that  the  defendant  had  a  lien 
for  the  freight  due  on  the  property,  and  under 
the  stipulation  in  the  bill  of  lading  it  had,  as 
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against  the  consignee,  also  a  lien  for  the  ar- 
rearages of  freight  due  by  him.  There  was  do 
new  consideration,  and  the  proposition  of  tlie 
consignee,  and  its  alleged  acceptance  by  tbe 
defendant,  left  them  in  precisely  the  same  posi- 
tion as  before.  It  amounted  virtually  to  the 
defendant's  saying:  '  'If  you  will  pay  the  frdcfat 
and  arrearages,  I  will  deliver  you  the  safe.'* 
TIhs  was,  as  we  have  seen,  the  effect  of  the  bill 
of  lading. 

In  the  leading  case  upon  this  subject  {WkUe- 
head  v.  Anderson,  9  Mees.  &  W.  518,  cited  with 
approval  by  Benjamin,  supra),  the  agent  of 
the  consignee  went  on  board  the  ship  when 
she  arrived  in  port,  and  told  the  captain  that 
he  had  come  to  take  possession  of  the  cargo. 
He  went  into  the  cabin,  into  which  the  ends 
of  the  timber  projected,  and  saw  and  toncbed 
the  timber.  When  the  agent  first  stated  that 
he  came  to  take  possession,  the  captain  made 
no  reply,  but  subsequently,  at  the  same  inter- 
view, told  him  that  be  would  deliver  him  the 
cargo  when  he  was  satisfied  about  his  freight. 
They  "went  ashore  toother,  and  shortly  after 
an  agent  of  the  consignor  served  a  notice  U 
stoppage  in  transitu  upon  the  mate,  who  had 
^.harge  of  the  cargo. 

'*Held,  that,  under  these  circumstances,  there 
was  no  actual  possession  taken  of  the  goods  by 
the  consignees,  and  that,  as  there  was  no  con- 
tract by  the  captain  to  hold  the  goods  as  their 
agent,  the  circumstances  did  not  amount  to  a 
constructive  possession  of  the  goods  by  them. 
There  is  no  proof  of  any  such  contract.  A 
promise  by  the  captain  to  the  agent  of  the  con- 
signees is  stated,  but  it  is  no  more  than  a  prom- 
ise, without  a  new  consideration,  to  fulfill  the 
original  contract,  and  deliver  in  due  course  ta 
the  consignee  on  payment  of  freight,  which 
leaves  the  captain  in  the  same  situation  as  be- 
fore. After  the  agreement  he  remained  a 
mere  agent  for  expediting  the  cargo  to  iu  orig- 
inal destination." 

This,  it  seems  to  us,  is  conclusive  of  oar 
case.  Here  there  was  no  new  consideratum 
whatever  moving  from  the  vendee,  nor  waa 
there  any  definite  understanding  that  tbe  de- 
fendant was  to  forbear  pressing  the vagaepio- 
ceedings  suggested  by  him.  1  Addison,  Con- 
tracts, 11,  note. 

There  was  therefore  no  new  contract,  and 
the  defendant  held  the  safe  in  the  same  char- 
acter as  he  did  before,  when,  as  we  have 
shown,  it  was  subject  to  the  paramount  daim 
of  the  plaintiffs.  We  have  been  able  to  find 
no  case  where  a  pledge  of  this  kind  has  been 
asserted,  but  we  have  observed  that  all  the 
cases  we  have  examined  lay  down  tbe  rate  that 
constructive  delivery  is  only  made  by  the  car- 
rier agreeing,  either  expready  or  by  implica- 
tion, to  hold  as  the  agent  of  the  consignee. 

While  the  amount  involved  in  this  suit  is 
small,  we  have  thought  it  our  duty,  in  view  of 
the  importance  of  the  (questions  of  law  pre- 
sented,  to  carefully  examine  many  of  the  mul- 
titude of  cases  upon  the  subject,  and  oar  eon- 
elusion  is  that  His  Honor  was  correct  in  telhaf 
the  jurv  that  what  transpired  between  Holt 
and  Robertson  (one  of  the  consignees)  did  not 
amount  to  a  deliverv,  and  waa  not  soffideot  ^» 
deprive  the  plaintiffs  of  any  rights  they  might 
aoouire  in  respect  to  the  sale. 

There  is  no  error. 


1889. 


Seslbb  y.  Montgombbt. 


658 


CALIFORNIA  SUPREME  COURT. 


Maiy  A.  8ESLER,  Respt., 

t>. 
A.  MONTGOMERY,  Appt, 
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A  eommnnlcittlon  from  a  husband  to  his 
willd»  not  In  the  presence  of  any  other  person, 
does  not  oonstUute  a  publication  within  the 
meaning-  of  the  law  of  slander. 

(March  Sa,  1880.)* 

APPEAL  by  plaintiff,  from  Ji  judgment  of 
the  Buperior  Court  of  Alameda  County  in 
favor  of  plaintiff  in  an  Hction  for  slander.  On 
rehearing  in  bank.    Sever 9ed, 

The  case  sufficiently  appears  in  the  opinion. 

Hessrs.  Estee,  Wilson  &  McCutchen, 
J.  C  Blartin  and  W.  F.  Goad  for  appel- 
lant. 

Mewrs,  W.  W.  Allen,  A.  R.  Cotton  and 
W.  H«  H.  Hart  for  respondent. 

McFarland,  J,,  delivered  the  opinion  of 
the  court: 

Action  for  slander.  Verdict  and  judgment 
for  plaintiff.  Defendant  appeals  from  the  judg- 
ment and  from  an  order  denying  a  new  trial. 
The  evidence  shows  that  the  alleged  slanderous 
words  were  spoken  (if  at  all)  in  the  house  of 
the  defendant  in  a  conversation  addressed  ex- 
clusively to  his  wife;  and  the  question  to  be 
determined  is  this:  Did  the  speaking  of  the 
words,  under  these  circumstances,  to  his  wife 
alone,  constitute  a  * 'publication  "  within  the 
meaning  of  that  word  as  used  in  the  definition 
of  slander? 

(The  plaintiff  was  eaves-dropping,  and  claims 
to  have  beard  the  alleged  slanderous  words 
from  a  point  outside  of  the  door  of  the  room  in 
^hich  defendant  and  his  wife  were  talking.) 

The  Codes  of  this  Btate  provide  how  mar- 
riages may  be  entered  into  and  how  divorces 
may  be  obtained,  and  they  also  have  certain 
provisions,  different  from  the  rules  of  the  com- 
mon law,  about  the  property  of  the  spouses, 
and,  to  a  limited  extent,  about  their  power  to 
make  contracts,  etc.  But  in  the  Codes  there 
18  no  attempt  made  to  change  the  essential  nat- 
ure of  marriage,  or  to  state  its  manifold  inci- 
dents and  consequences,  or  to  establish  new 
rules  for  the  solution  of  the  various  questions 
-which  arise  out  of  those  incidents  and  conse- 
•quences. 

Moreover,  although  the  Codes  define  slander 
.as  a  "false  and  unprivileged  publication  "  of 
certain  matters,  thejr  do  not  declare  what  shall 
<M>Dstitute  "publication."  For  the  determinar 
lion  of  these  questions,  therefore — as  there  are 
no  provisions  about  them  in  the  Codes — we 
must  look  to  the  common  law,  which  is  the 


^A  decision  in  this  case  was  rendered  December 
3^  1888.  A  rehearingr  was  subsequently  granted  and 
the  opinion  now  published  was  delivered  upon  the 
<]ate  above  indicated.  The  former  opinion  was  so 
materially  changed  that  it  is  of  little  general  value. 
CBep.  ]. 
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basis  of  our  jurisprudence.    Pol.  Code,  §  4468; 
Van  Maren  v.  JohnsoUy  15  Cal.  318. 

It  is  admitted  to  be  the  settled  rule  that  there 
can  be  no  publication  within  the  meaning  of 
the  law  of  slander  unless  the  words  alleged  to 
be  slanderous  are  spoken  to,  and  in  the  pres- 
ence of,  a  third  person;  that  is.  a  person  other 
than  the  one  who  speaks  and  the  one  to  whom 
the  words  are  spoken.  A  man  entirely  alone 
cannot  commit  blander  by  talking  aloud  to 
hioiself.  And  the  final  question  to  be  solved 
is  whether  a  wife,  when  spoken  to  by  her  hus- 
band in  the  privacy  of  home,  and  not  in  the 
presence  of  others,  is  a  "third  person"  within 
the  meaning  of  the  law  under  review,  or 
whether,  under  those  circumstances,  there 
should  be  applied  the  doctrine  that  the  husband 
and  wife  are,  civilly,  one  person.  There  is  no 
doubt  of  the  general  common-law  rule  that  the 
civil  existence  of  the  wife  is  merged  in  that  of 
her  husband. 

Blackstone  says  that  "by  marriage  the  hus- 
band and  wife  are  one  person  in  law,"  and  that 
"the  legal  existence  of  the  woman  is  suspended 
during  the  marriage,  or,  at  least  is  incorpor- 
ated and  consolidated  into  that  of  the  husband." 
Vol,  1,  p.  442. 

Upon  this  principle  of  the  le^l  union  of  hus- 
bands and  wives  most  of  their  rights,  duties 
and  disabilities  depended.  They  could  not  be 
witnesses  for  or  against  each  otber  because  of 
the  maxims,  Nemo  in  propria  causa  testis  esse 
debet,  and  Nemo  tenet nrse  ipsum  accusare. 

And  upon  this  ground  it  has  been  alwavs 
held  that  no  prosecution  for  conspiracy  can  be 
maintained  against  a  husband  and  wife  only; 
because  the  crime  of  conspiracy  cannot  be  com- 
mitted by  one  person  alone,  and  a  husband  and 
wife  are  but  one  person  in  law.  Hawk.  P.  C. 
p.  448,  ^  8;  2  Russ.  Crimes.  690;  People  v. 
Richards,  67  Cal.  412. 

It  is  said  that  this  rule  was  a  legal  fiction, 
and  that  in  the  course  of  modern  legislation 
and  judicial  decisions  it  has  been  exploded. 
But  it  is  no  more  a  fiction  than  any  other  gen- 
eral principle  of  law,  and  we  have  seen  no  au- 
thentic account  of  the  explosion.  There  always 
were  some  exceptions  to  the  rule,  from  the 
earliest  history  of  the  common-law,  and  mod- 
ern legislation  and  decision  have  merely  cre- 
ated additional  exceptions. 

The  general  rule  still  obtains,  save  where  an 
exception  has  been  legally  established;  and  we 
have  been  referred  to  no  decision  establishing 
an  exception  as  to  the  point  involved  in  the  * 
case  at  bar.  Indeed,  the  only  case  in  point 
cited  at  all  is  from  an  inferior  court  of  New 
York  (Trumbull  v.  Gibbons,  3  City  H.  Rec. 
97),  in  which  it  was  directly  held  that  the  de- 
livery of  a  defamatory  manuscript  by  a  hus- 
band to  a  wife  was  not  a  publication.  And 
every  sound  consideration  of  public  policy, 
every  just  regard  for  the  integrity  and  inviola- 
bility of  the  marriage  relation — the  most  con- 
fidential relation  known  to  the  law — should  re- 
strain a  court  from  establishing  the  exception 
upon  which  the  judgment  in  the  case  at  bar 
rests.  . 

When  husbands  and  wives  talk  to  each  other 
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alone,  the^conversation  differs  but  little  from 
the  process  of  talking  to  one's  self,  or,  as  it  is 
sometimes  called,  "thinking  aloud."  There  is 
DO  intention  that  the  conversation  shall  be  re- 
peated to  others,  and  no  presumption  that  it 
will  be. 

It  would  be  strange,  indeed,  if  a  husband  or 
wife  could  not  safely  say  anything  to  the  other 
about  their  neighbors  or  acquaintances  which 
he  or  she  would  not  feel  warranted  in  saying  to 
the  world.  Such  a  i*ule  would  destroy  all  op- 
portunity for  confidential  conference,  advice, 
or  suggestion.  To  a  curious  person  asking 
what  bad  occurred  between  a  husband  and  wife 
in  the  seclusion  of  their  home,  the  appropriate 
answer  would  be.  Id  est  nuUum  tut  negotii. 

It  has  been  held  in  another  State  that  there 
was  a  suf9cient  publication  of  a  libel  where  a 
letter  was  sent  to  a  wife  containing  defamatory 
matter  about  her  husband;  and  it  is  argued 
that  the  court  making  the  decision  must  have 
held  the  wife  to  be  a  third  person.  Sehenck  y, 
Schenck,  20  N.  J.  L.  208. 


Whether  or  not  that  decision  was  a  conect 
exposition  of  the  law,  it  is  clear,  at  least,  (bst 
another  principle  was  involved.  As  the  ooun 
says  in  that  case:  "Such  a  commttDicatk)D, 
made  directly  to  the  wife,  is  an  attempt  to 
poison  the  fountain  of  domestic  pc»ce,coiijugal 
affection  and  filial  obligation  at  their  veiy  soun> 
es."  There  the  exception  which  was  allowed 
to  the  general  rule  was  in  support  of  the  con 
fidential  relation  of  marriage,  while  in  the  case 
at  bar  the  exception  sought  to  be  established 
would  be  destructive  of  that  relation. 

Our  conclusion  is  that  a  commuDicatioDtrooi 
a  husband  to  a  wife,  not  in  the  presence  of  any 
other  person,  does  not  constitute  a  publicatkm 
within  the  meaning  of  the  law  of  Zander.  It 
follows  from  this  conclusion  that  the  judgment 
in  the  case  at  bar  was  erroneous. 

Jvdgment  and  order  appealed  from  retened, 
and  cause  remanded. 

We  concur:  Beatty,  Ch.  J.;  Works,  J.; 
Sharpstein,  J.;  ratersoa,  J,;  Tlioni- 
ton,  J, 
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The  statatory  lien  of  a  livery-staUe 
keeper^  given  by.  Tennessee  Mill.  £  V.  Ck>de, 
12760^  is  inferior  to  a  mortgage  duly  registered 
before  the  feeding  of  the  horse  for  whloh  the  Uen 
is  claimed,  in  the  absence  of  an  agency  to  contract 
the  liability  or  some  other  authorisation  or  recog- 
nition by  the  mortgagee  in  respect  to  the  keeping 
of  the  horse. 

(April  IS,  1880.) 

APPEAL  by  plaintiff,  from  a  judgment  of 
the  Circuit  Court  of  Shelbv  County  in 
favor  of  defendant  upon  an  agreed  statement  of 
facts,  in  an  action  of  replevin  to  recover  pos- 
session of  a  horse.    Beiersed, 

The  facts  are  stated  by  the  court. 

Mr.  Thomas  H.  Jackson,  for  appellant: 

A  chattel  mortgage  upon  a  horse  is  superior 
to  a  subsequent  lien  of  a  stable  keeper,  where 
the  horse  is  placed  in  the  stable  by  the  mort- 
gagor, after  the  making  of  the  mortgage,  with- 
out the  knowledge  or  consent  of  the  mortgagee. 

Jones,  Liens,  §691;  Jaekeon  v.  EassecUl,  80 
Hun,  281;  BisseU  v.  BMree,  28  N.  Y.  252; 
Charles  v.  Neigelsen,  15  Bradw.  (Ill  App.)  17; 


^Section  2700.  'Code  of  Tennessee,  is  as  follows: 
^^livery-stable  keepers  shall  be  entitled  to  the  same 
Uen  provided  for  in  article  4.  on  all  stock  received 
by  them  for  board  and  feed,  until  all  reasonable 
charflres  are  paid.** 

Article  4,  section  2756,  of  Ck)de  of  Tennessee,  is  as 
follows:  ^  Whenever  any  horse  or  other  animal  is 
received  to  pasture,  for  a  consideration,  the  farmer 
shall  have  a  lien  upon  the  animal  for  bfs  proper 
oharves,  the  same  as  the  innkeeper*s  Uen  at  common 
law.*^ 

8L.R.A. 


Sargent  Y,  Ushor,  55  N.  H.  287;  ^Cote  &ia  v. 
Lorn,  22  Neb.  68. 

If  the  innkeeper  knows  that  the  goods 
brought  to  the  inn  by  a  guest  belong  to  soother 
person,  he  can  have  no  lien  upon  them  for  the 
guest's  personal  expenses. 

Jones,  Liens,  g  502.  ' 

If  he  knows  that  the  goods  were  stoleB.  he 
cannot  charge  the  owners  for  the  services  be 
has  knowingly  rendered  to  the  thief. 

Waxigh  V.  Denham,  16  Irish  C.  L.  405;  Jooes. 
Liens,  note  to  §  499. 

The  defendant  knew,  or  might  have  known, 
of  the  deed  of  trust.  The  registration  oi  the 
deed  of  trust  was  notice  to  him. 

Eeid  V.  Bank  of  Tenn,  1  Bneed,  262;  PtHa  t. 
VUes,  8  Sneed,  127. 

The  keeper  of  a  livery  stable  is  under  no  ob> 
ligations  to  take  and  feed  the  horses  of  a  cus- 
tomer {Munaon  v.  Porter,  68  Iowa,  455).  and 
does  not  come  within  the  reason  of  Uie  rule  of 
law  which  gives  a  lien  to  an  innkeeper,  name- 
ly: that  the  innkeeper  is  bound  to  entertain 
and  provide  for  anyone  who  presents  himself 
in  the  character  of  a  guest 

Jones,  Liens,  g  641. 

Messrs.  Poston  &  Poston,  for  appellee. 

Folke0»  J.,  delivered  the  opinion  of  tb» 
court: 

The  only  question  presented  in  this  recoid  is. 
Has  the  statutory  Uen  of  the  livery-stable  keep- 
er, given  by  section  2760  of  the  Mill.  &  V.  Code, 
precedence  over  a  mortgage  duly  registered 
before  the  feeding  of  the  hone,  for  which  the 
lien  was  claimed? 

The  case  was  tried  upon  an  agreed  statement 
of  facts,  from  which  it  appears  that  the  mort- 
gage was  made  and  registered  on  Deoembo' 
19,  1887;  that  the  debt  secured  was  not  doe  no- 
til  March  19,  1888,  and  that,  under  the  terms  of 
the  mortgage,  the  mortgagor  was  allowed  to  r^ 
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main  in  possession  of  the  horse  antil  the  ma- 
turity of  the  debt;  that,  while  so  in  possession, 
he  boarded  the  horse  with  the  livery-stable 
keeper,  who  had  no  knowledge  in  fact  of  the 
existence  of  the  mortgage;  that  the  mortgagee 
was  ignorant  of  the  fact  that  the  horse  was 
being  kept  or  fed  at  the  livery  stable;  that  after 
the  maturity  of  his  debt,  the  same  being  un- 
paid, the  mortgagee  brought  his  action  of  re- 
plerin,  to  recover  of  the  stable  keeper  the  pos- 
session of  the  horse. 

The  trial  Judge  gave  judgment  for  the 
defendant,  and  the  phtintifr  has  appealed. 

Upon  the  question  thus  presented  tbere  is  a 
connict  of  opinion  to  be  found  in  the  books, 
while  it  has  never  been  decided  in  this  State. 
We  are  to  ascertain  which  of  the  antagonistic 
views  is  more  in  keeping  with  sound  principles 
and  the  better  sustained  b^  authority. 

In  igrriving  at  the  intention  of  the  Legislature 
in  the  pasusage  of  the  Act  conferring  the  stable 
keeper's  lien,  we  should  regard  the  object  and 
policy  of  our  legislation  with  reference  to  the 
Kegistration  Laws.  The  mortgage,  being  regis- 
tered, amounts  in  law  to  actual  notice  to  all  par- 
ties dealing  with  the  property,  as  fully,  to  all  in- 
tents and  purposes,  as  if  the  fact  were  placarded 
on  the  property  itself,  so  far  as  tbe  rights  of  the 
mortgagee  therein  are  concerned.  To  permit 
the  mortgagor  to  incumt)er  it  to  its  full  value, 
and  consequent  destruction  to  the  mortgagee,  is 
as  fatal  to  the  latter's  rights,  and  defeats  as  effec- 
tually the  policy  of  our  Registration  Laws,  as 
if  the  former  were  allowed  to  sell  it  to  a  pur- 
chaser who  was  in  fact  ignorant  of  the  mort- 
g^ge.  Nor  are  we  able  to  appreciate  any  con- 
siderations of  public  policy  which  lead  us  to 
extend  to  the  livenr-stable  keeper  any  immu- 
nity from  the  fate  of  all  who  deal  with  propertv 
the  title  to  which  is  matter  of  record  with 
which  they  are  not  only  chargeable  with  knowl- 
edge in  law,  but  with  which  they  can,  through 
the  Re^ristry  Laws,  acquaint  themselves  in  fact. 
This  being  so,  it  is  not  for  tbe  courts  to  rive 
to  the  statute  in  question  any  such  effect,  unless 
constrained  to  do  so  by  the  language  or  mani- 
fest intention  of  the  Legislature. 

By  our  statute  the  livery-stable  keeper's  Uen 
is  not  defined  in  terms,  but  it  is  merely  pro- 
vided that  they  shall  have  the  same  lien  given 
in  article  4. 

When  we  turn  to  article  4  we  find  that  it  re- 
lates to  pasturage,  and  season  of  male  animals, 
and  the  lien  given  for  such  services  by  the  Act 
declared  to  be  "the  same  as  the  innkeeper's 
lien  at  common  law." 

Now,  it  is  true  that  at  common  law  the  inn- 
keeper had  a  Uen  on  the  horse  of  a  third  party, 
brought  to  him  by  a  stranger,  and  cared  for  at 
the  inn,  and  even  upon  a  stolen  horse  brought 
there  by  the  guest;  but  this  was  of  course  in  the 
abeence  of  notice. 

"K  the  innkeeper  knows  that  the  goods 
brought  to  the  inn  by  a  ffuest  belong  to  another 
person,  he  can  have  no  Tien  upon  them  for  the 
gae8t*8  personal  expenses,"  says  Mr.  Jones,  in 
section  502  of  his  work  on  Liens;  citing  Johnson 
V.  mu,  8  Starkie,  172. 

Again;  if  a  manufacturer  sends  a  piano  to  a 
ffuest  at  a  hotel  for  his  temporary  use,  and  the 
hotel  keeper  knows  that  it  does  not  belong  to 
8  L.  R.  A. 


the  guest,  he  acquires  no  lien  upon  it;  citing 
Broadwoodv.  Qranara,  10  Exch.  417-425. 

So,  also,  it  has  been  held  that  an  innkeeper 
has  no  lien  on  a  hoi'se  placed  in  his  stable  by 
one  not  a  guest,  nor  by  his  authority. 

Thus,  in  Binns  v.  Figot,  9  Car.  &  P.  208,  it 
was  held  that  if  a  person  is  stopped  upon  sus- 
picion, and  his  horse  is  placed  at  an  inn  by  the 
police,  the  innkeeper  has  no  lien  on  the  borse; 
and  if  he  sells  him  for  his  keeping  he  is  liable 
in  trover  to  Uie  owner.    Jones.  Liens,  g  504. 

It  is  also  worthy  of  note  that  an  innkeeper 
is  bound  to  receive  and  entertain  one  who  pre> 
sents  himself  as  a  guest,  while  a  keeper  of  a 
livery -stable  is  not  bound  to  accept  and  pro- 
vide for  the  horse  of  every  customer  who  may 
present  himself.  Munson  v.  P&rter,  63  Iowa, 
458. 

It  was  by  reason  of  this  difference  that  at 
common  law  the  innkeeper  had  a  lien,  while  the 
livery  stable  keeper  had  none.  Tbe  lien  of  the 
latter  exists  by  statute  only,  and  in  construing^ 
the  statute  now  before  us,  it  is  helpful  to  bear 
in  mind  these  distinctions  as  shedding  light 
npon  the  legislative  intention;  as  also  the  fur- 
ther fact  that  our  Kegistration  Laws  were  un> 
known  to  the  common  law. 

Mr.  Jones,  in  his  late  work  on  Liens,  with 
the  adjudged  cases  on  both  sides  of  tbe  ques- 
tion before  him  says  (§691):  *'  A  chattel  mort> 
j^age  upon  a  horse  is  superior  to  a  subsequent 
hen  of  a  stable  keeper,  where  the  horse  is  placed 
in  the  stable  by  the  mortgagor,  after  the  mak- 
ing of  the  mortgage,  without  the  bmowledge  or 
consent  of  the  mortgagee;"  citing  therefor  Jach- 
son  V.  KasseaU,  80  Hun,  281;  Bissell  v.  Pearee, 
28  N.  Y.  252;  Charles  v.  Neigelsen,  15  111.  App. 
17;  Sargent  V.  Usher,  55  N.  fl.  287;  State  Bank 
V.  i^w<5,22Neb.  68. 

The  learned  author  adds:  "It  is  not  to  be 
supposed  that  a  statute  giving  a  lien  for  the 
keeping  of  animals  was  intended  to  violate  fun- 
damental rights  of  property  by  enabling  the 
possessor  to  create  a  hen  without  the  consent  of 
the  mortgagee,  when  the  person  in  possession 
could  confer  no  rights  as  against  the  mortgagee 
by  a  sale  of  the  animals.  The  keeper  of  ani- 
mals intrusted  to  him  by  the  mortgagor  un- 
doubtedly acquires  a  lien  as  against  the  mort- 
gagor, but  it  Is  a  lien  only  upon  such  interest 
m  them  as  the  mortgagor  nad  at  the  time,  and 
not  a  lien  as  against  the  mortgagee,  between 
whom  and  the  keeper  of  the  animals  there  is 
no  privity  of  contract.  The  mortgagor,  though 
in  possession,  is  in  no  sense  the  mortgagee's 
agent;  nor  does  he  sustain  to  the  mortgagee 
any  relations  which  authorize  him  to  contract 
any  liability  on  his  behalf.  The  statute  cannot 
be  construed  to  authorize  the  mortgagor  to 
subject  the  mortgagee's  interest  to  a  lien  with- 
out his  knowledge  or  consent,  as  security  for 
a  liability  of  the  mortgagor,  unless  such  a  con- 
struction clearly  appears  from  the  language 
of  the  statute  to  be  unavoidable." 

As  stated  in  the  outset,  authorities  are  to  be 
found  holding  a  oontrfiry  view.  See  Case  v. 
Alien,  21  Kan.  217-220;  Smith  v.  Stevens,  86 
Minn.  808, — which  were  cases  where  an  agis- 
ter's lien  was  held  superior  to  an  older  regis- 
tered mortgage  But  this  reasoning  does  not 
commend  tnem  to  us  sufficiently  to  shake  our 
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eonyictioDs  that  the  other  view  is  the  sounder 
and  better.  Kor  do  we  think  that  the  rule 
which  prevails  with  reference  to  railroad  mort- 

Sges,  that  claims  for  fuel,  rails,  cross-ties, 
x)r  and  repairs  take  precedence  over  such 
mortgage,  furnishes  any  analogy  to  the  case  at 
bar.  They  rest  upon  the  principle  or  pre- 
sumption of  implied  ajgency  in  the  company  to 
contract  such  liabilities,  and  discharge  them 
out  of  the  earnings  of  the  mortgaged  property, 
as  contemplated  by  the  mortgagee,  and  neces- 
sary to  the  operation  and  preservation  of  the 
property. 

We  do  not  mean  to  say  that  an  implied 
agency  might  not  arise  out  of  the  teims  upon 
which  the  mortgagor  was  left  in  possession, 
which  would  authorize  the  mortgagor  to  con- 


tract with  the  stable  keeper  a  lien  that  woaU 
in  the  particular  case  be  superior  to  the  daim 
of  the  mortgagee,  which  seems  to  have  been 
the  case  in  Hammond  v.  Danidsan,  136  Mas. 
294. 

But  we  see  nothing  in  the  agreed  statement 
of  facts  in  the  case  at  bar  that  creates  such  to 
agency,  and,  in  the  absence  of  such  an  a^cj, 
or  some  other  authorization  or  recognition  by 
the  mortgagee,  we  hold  his  claim  superior  to 
that  of  the  stable  keeper,  contracted  with  the 
mortgagor  subsequent  to  the  registration  of  the 
mortgage. 

Let  trie  judgment  be  revened;  and,  the  caw 
having  been  tried  without  a  jury,  judgment 
will  be  entered  here  for  the  plaintiff. 
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STANDARD  AXLE  WORKS. 
(37  Fed.  Rep.  788.) 

The  purchaser  of  a  patented  machine, 

with  notice  of  a  prior  as^nment  of  all  the  pat- 
entee's rights  to  certain  territory,  cannot  use 
the  machine  within  the  limits  of  such  territory. 

(February  21, 1880.) 

BILL  in  equity,  to  restrain  defendant  from 
using  a  certain  patented  machine  within 
territory  claimed  exclusively  by  complainant. 
Belief  granted. 

The  facts  sufficiently  appear  in  the  opinion. 

Mr.  John  R.  Bennett  for  complainant. 

Messrs,  Fleming^  A'  McCarrell,  for  re- 
spondent: 

When  the  patented  machine  rightfully  passes 
to  the  hands  of  the  purchaser  from  the  patentee 
or  from  any  other  person  by  him  authorized  to 
convey  it,  the  machine  is  no  longer  within  the 
limits  of  the  monopoly.  It  then  passes  outside 
of  the  monopoly,  and  is  no  longer  under  the 
pjeculiar  protection  granted  to  the  patented 
rights. 

Ghaffee-v.  Boston  Belting  Go.  63  U.  S.  22 How. 
217  (16  L.  ed.  240);  Bloomer  v.  MiUinger,  68  U. 
S.  1  Wall.  840  (17  L.  ed.  581);  Mitchdlv,  Haw- 
ley,  83  U.  S.  16  Wall.  544  (21  L.  ed.  822); 
Adams  V.  Burke,  84  U.  8.  17  Wall.  463  (21  L. 
ed.  700);  Bloomer  v.  MeQveujan,  55  U.  S.  14 
How.  549  (14  L.  ed.  582);  Paper-Bag  Machine 
Gases,  105  U.  S.  766,  772  (26  L.  ed.  959,  961). 

A  license  from  the  patentee,  to  make,  use 
and  sell  machines,  gives  the  licensee  the  right 
to  do  so,  within  the  scope  of  the  license, 
throughout  the  term  of  the  patent,  and  has  the 
same  effect  upon  machines  sold  by  the  licensee, 
under  authority  of  his  license,  that  a  sale  by 
the  patentee  has  upon  machines  sold  by  himself, 
of  wholly  releasing  them  from  the  monopoly, 
and  discharging  all  claim  of  the  patentee  for 
their  use  by  anybody;  because  such  is  the  ef- 
fect of  the  patentee's  voluntary  act  of  licensing 
or  selling,  in  consideration  of  the  sum  paid 
him  for  the  license  or  sale. 
JLL.  H.  A. 


BirdseU  v.  SJialiol,  112  U.  8.  485  (28  L  ed. 
768).  See  Hatch  v.  Adams,  22  Fed.  Rep.  4S4; 
Hobbie  V.  Smith,  27  Fed.  Rep.  65^-662;  Hatch 
v.  HaU,  90  Fed,  Rep.  614. 

Butler,  J,,  delivered  the  opinion  of  the 
court: 

The  principal  objections  made  to  the  plaint- 
iff's title  are  met  bv  the  amendment  to  the  re- 
cord just  filed.  The  transfer  from  the  Phila- 
delphia Axle  Company  is  properly  executed. 
The  state  statute,  relating  to  the  execution  of 
deeds  by  such  companies,  has  application  to 
transfers  of  real  estate. 

The  plaintiffs  owned  the  interest  acoaired  br 
the  Philadelphia  Axle  Company.  The  pat- 
entees transferred  to  this  company  all  their 
light  and  interest  in  the  patent,  and  any  im- 
provements and  reissues  which  might  there- 
after be  made  or  granted,  within  the  territorial 
limits  specified  in  the  transfer.  The  oompanj 
thus  took  the  exclusive  monopoly  of  the  man 
uf  acture,  use  and  sale  within  these  limits.  The 
patentees  ^hereafter  could  not  interfere  with 
the  enjoyment  of  this  monopoly,  and  conse- 
quently could  not  authorize  anyone  else  to  do 
so. 

Subsequent  assignees  of  interests,  and  pur- 
chasers of  machines  (with  notice)  took  subject 
to  the  company's  rights.  This  seems  entirdj 
clear.  It  is  urged,  however,  that  Adams  v. 
Burke,  84  U.  S.  17  Wall.  453  [21  L.  ed.  TOO], 
decides  otherwise,  as  respects  the  use  of  ma- 
chines subsequently  purchased;  that  such  use 
may  be  enjoyed  within  this  territory. 

It  would  be  strange,  indeed,  if  this  were  so. 
It  is  as  clear  as  language  can  make  it  that  the 
right  to  use  within  the  territorv  is  as  distinctlr 
conveyed  as  the  right  to  manuiacture  and  sell 
It  is  not,  of  course,  questioned  that  the  latter 
right  cannot  be  interfered  with.  On  what 
ground,  then,  can  such  a  distinction  be  sup- 
ported? None  has  been  suggested,  and  we  can 
see  none.  It  is  urged,  however,  that  this  dis- 
tinction is  drawn  in  Adams  v.  Burke. 

We  do  not  so  understand  that  case.  Th»e 
the  patentees  assigned  their  right  to  manafac- 
ture,  use  and  sell  within  certain  territorisl 
limits,  and  subsequentlv  transferred  their  ve- 
mainiug  interest  to  another.     The  patented  ar- 
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tide  was  a  coffin  lid.  The  purchaser  of  a  lid 
from  the  first  assie^nee  used  it  outside  the  pre- 
scribed limits.  Of  this  use  the  second  assignee 
<x>mplained.  The  question  thus  raised  was 
one  of  construction.  Its  decision  turned  on 
the  interpretation  of  the  first  assignment.  If 
the  use  of  lids  sold  under  this  instrument  was 
intended  to  be  confined  to  the  territory  named, 
the  complaint  was  well  founded;  otherwise  it 
was  not.  The  court  (laying  stress  on  the  char- 
acter of  the  article — the  fact  that  it  is  incapa- 
ble of  continuous  use)  held  that  the  use  was  not 
intended  to  be  so  confined;  that  the  right  to  sell 
(which  is  distinct  from  the  right  to  manufac- 
ture and  use)  contemplated  a  use  of  the  lids 
sold,  everywhere;  consequently  that  the  second 
assignee  took  subject  to  this  right,  and  there- 
fore had  no  just  cause  of  complaint.  The  case 
4stand8  on  this  interpretation  of  the  contract. 
The  court  says:  ''It  would  ingjraft  a  limitation 
not  contemplated  .  .  .  nor  within  the  reason 
of  the  contract,  to  say  that  it  [the  lid]  could 
ODly  be  used  within  the  ten-mile  circle,"  to 
which  the  right  of  sale  was  confined. 

This  construction  seems  to  rest  on  the  con- 
clusion that  as  a  sale  by  the  patentees  before  as- 
signing, conferred  a  right  to  such  unrestricted 
use,  the  assignment  of  their  authority  to  sell 
conferred  on  purchasers  under  it  the  same  un- 
restricted use.  The  court  distinguished  (as  it 
had  done  before)  between  the  right  to  manufac- 
ture and  use  and  the  right  to  sell,  and  held  that 
the  territorial  limitation  was  not  ioteuded  to 
restrict  the  use  of  lids  sold.  What  is  said  in 
this  case  of  the  patentee's  "receipt  of  compen- 
.sation  for  the  use  outside  the  territory/'  of  a  sale 
''emancipating  the  patented  article  from  the 
monopoly,"  etc.,  was  applicable  there,  but  it  is 
inapplicable  to  the  case  before  us. 

'The  defendants  here  did  not  pay  for  a  use 
within  the  plaintiffs'  territory — ^a  use  which 
they  knew  the  patentees  had  previously  sold 
and  received  compensation  for.  Their  pur- 
chase could  not  emancipate  the  machine  from 
a  monopoly  which  their  vendors  did  not  own 
and  could  not  interfere  with. 

The  distinction  (which  seems  to  be  broad 
and  plain)  between  our  case  and  Adams  v. 
Burke  consists  in  the  facts  that  the  assignment 
here  (under  which  the  plaintiffs  hold)  is  first  in 
the  order  of  time,  conferring  upon  them  the 
entire  monopoly  of  the  patent  within  their  ter- 
ritory, and  that  the  second  assignment  (under 
which  the  defendants  hold)  is  subject  to  this; 
while  in  Adams  v.  Burke  the  plaintiff's  assign- 
ment was  subsequent  to  that  under  which  the 
defendant  purchased — ^by  which  latter  assign- 
ment^ as  the  court  held,  a  right  was  transferred 
to  use  the  article  so  purchased,  everywhere. 
The  situation  of  the  parties  in  Adams  v. 
Burke  is  here  reversed,  which  makes  all  the 
difference  in  the  world— rendering  the  decision 
in  that  case  wholly  inapplicable  to  this. 

Other  decisions  of  the  supreme  court,  cited 
bj  the  defendants,  lend  no  support  to  their  po- 
sition. 

BUxymer  v.  MeOuewan,  55  U.  S.  14  How.  549 
[14  L.  ed.  582],  determines  no  more  than  that 
the  lawful  purchase  of  a  patented  machine  con- 
4J  L.  R.  A. 


fers  a  right  to  use  it  until  worn  out,  notwith- 
standing the  patent  ma^^  have  expired  and  been 
renewed  in  the  mean  time,  (jkneral  observa- 
tions made  by  the  court  in  disposing  of  such  a 
case  can  have  no  influence  in  deciding  the  ques- 
tion before  us. 

Chaffee  v.  Boston  Bdting  Company,  63  U.  8. 
22  How.  217  [16  L.  ed.  240],  and  MitcheU  v. 
ffawley,  83  U.  S.  16  Wall.  644  [21  L.  ed.  322], 
are  equally  inapplicable;  the  facts  involved  bear 
no  relation  to  those  before  us. 

Nor  are  the  cases  cited  from  the  circuit  courts 
entitled  to  greater  influence.  We  had  occasion 
to  consider  them  in  Hatch  v.  Adams,  22  Fed. 
Rep.  484,  and  nothing  need  be  added  to  what 
is  tnere  said  on  the  subject. 

The  foregoing  is  predicated  on  the  supposi- 
tion that  tbedeieodants  and  their  predecessors, 
Ives  and  Miller,  had  knowledge  of  the  previous 
assignment  to  the  Philadelphia  Axle  Company. 
Had  they  such  knowledge?  Notice  mav  be 
actual  or  constructive.  The  latter  (which  re- 
sults from  an  authorized  record)  Ives  and 
Miller  had  not.  The  duty  of  recording  was 
neglected  until  after  they  had  purchased.  It 
is  entirely  clear,  however,  that  they  had  actual 
notice.  A  review  of  the  testimony  respecting 
this  is  unnecessary.  The  fact  is  abundantly 
proved. 

Ives  and  Miller  flrst  purchased  the  patentee's 
entire  remaining  interest,  some  months  after 
the  transfer  to  the  company,  with  knowledge 
that  the  latter  had  an  interest:  and  later,  on 
being  informed  by  the  company  of  the  charac- 
ter and  extent  of  this  interest,  thev  refused  to 
pay  the  consideration,  returned  the  property, 
and  entered  into  a  contract  for  twenty  machines 
one  of  which  was  sold  to  the  defendants, 
brought  within  the  plaintiffs'  territory  and  used. 

It  is  unimportant  that  Mr.  Miller  says  the 
patentees  denied  the  company's  statement  re- 
specting its  interest.  The  latter  was  not  re- 
quired to  do  more  than  inform  Ives  and  Miller 
of  it.  Ives  and  Miller,  however,  acted  as  if 
they  believed  it;  declining  to  carry  out  their 
contract,  and  returning  the  property. 

It  is  unnecessary  in  this  case  to  invoke  the 
rule  that  knowledge  of  facts  sufficient  to  put  a 
prudent  man  to  inquiry  is  notice.  Direct,  ex- 
plicit notice  is  proved.  That  the  defendants 
also  had  notice  (constructive  as  well  as  actual) 
is  equally  clear.  The  assignment  was  on  rec- 
ord several  years  before  their  purchase;  and 
the  evidence  abundantly  shows  that  thejr  had 
actual  knowledge  of  the  plaintiffs'  rights. 
Their  correspondence  with  Ives  and  Miller  puts 
this  beyond  doubt.  It  shows  not  only  that 
they  were  fully  apprised  of  these  rights,  but 
that  they  directed  their  most  earnest  efforts  to 
the  discovery  of  means  whereby  the  enjcy  ment 
of  them  might  be  circumvented  and  defeated. 
They  were  slow  to  believe  that  a  purchase  out- 
side this  territory  would  confer  a  right  to  use  the 
machine  within  ([in  view  of  the  exclusive  right 
vested  in  the  plaintiffs),  and  they  consequently 
demanded  a  guatanty  from  Ives  and  Miller. 
This  being  refused,  however,  they  resolved  to 
take  the  risk. 

A  decree  must  be  entered  for  the  plaintiffs, 
42 
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CITY  OF  PARSONS,  Plff,  in  Err., 

V. 

Zerelda  P.  LINDSAY,  Admrx.,  etc. 
( B:aii ) 

*1.  At  common  laWt  J>^  dominicua  noii  est  dies 
iurfdicttf— the  Lord^s  Day  is  not  a  day  for  legal 
prooeedlngs. 

2.  A  Jud^^ent  rendered  on  Sunday  Is  void. 

(AprU5,188e.) 

ERROR  to  the  District  Court  of  Labette 
County  to  review  a  judgment  for  plaintiff 
in  an  action  to  recover  damages  for  persona) 
injuries  alleged  to  have  resulted  from  defend- 
ant's negligence.     Beeersed. 

The  facts  sufSciently  appear  in  the  opinion. 

Mr.  G.  H.  Kimball  for  plaintiff  in  error. 

Messrs.  H.  O.  Webb  and  E.  G.  Ward  for 
defendant  in  error,  made  preliminary  objection 
to  rendition  of  jud^ent  on  Sunday,  and  filed 
no  brief  to  sustain  it. 

Horton*  Ch.  J.,  delivered  the  opinion  of  the 
court: 

This  action  was  brought  by  W.  H.  Lindsay 
against  the  City  of  Parsons  for  injuries  result- 
ing from  a  fall  alleged  to  have  been  caused  by 
a  defective  street  crossing. 

The  action  was  commenced  on  the  11th  day 
of  October,  1879.  A  trial  was  had  at  the  Feb- 
ruary Term,  1880,  of  the  district  court,  and 
judgment  for  the  plaintiff  for  $3,000  and  costs. 
This  iudgment  was  reversed  by  this  court  at 
its  July  Term  for  1881,  and  the  cause  remand- 
ed for  a  new  trial.    26  Kan.  426. 

Another  trial  was  had  before  the  court  with  a 
jury,  at  a  special  term,  commencing  on  Uie  10th 
day  of  November,  1888.  A  verdict  was  returned 
by  the  jury  at  3  o'clock  P.  M.  on  Sunday,  the 
11th  dajr  of  November,  1883,  in  favor  of  the 
plaintiff,  and  assessing  his  damages  at  $1,000. 
On  the  same  day  the  court  discharged  the  jury, 
and  rendered  judgment  in  favor  of  the  plaint- 

.  *Head  note8]byIHoBTON,|C/i.  J. 


I  iff  upon  the  verdict  for  the  sum  of  $1,000,  and 
costs  taxed  at  $565.50. 

On  the  same  day  a  motion  for  a  new  trial 
was  filed  by  the  defendant,  but  the  hearing  of 
the  motion  was  continued  until  the  Febnurr 
Term  for  1884.  On  the  29th  of  Februaiy  thk 
motion  was  heard  and  overruled.  The  defeod- 
ant  excepted,  and  brings  the  case  here.  While 
it  was  pending  in  this  court  W.  H.  Liiidsar 
died  and  the  action  has  been  revived  in  tbe 
name  of  Zerelda  P.  Lindsay,  his  administratrix. 

The  defendant  alleges  that  the  judgment  b 
null  and  void  because  it  was  pronounced  on 
Sunday.  At  the  time  tbe  judgment  was  ren- 
dered the  law  in  force  provided  that  the  regular 
term  of  the  court  in  the  faU  of  1883  ffaookl 
commence  on  the  second  Mondav  in  NovemlKr. 
which,  in  1883,  came  on  the  12th  day  of  tbe 
month. 

It  is  well  settled  that  the  verdict  of  a  joir 
may  be  received  on  Sunday.  SUme  v.  AH 
16  Kan.   488;    Eeid  v.   StaU,  53   Ala.  402. 

By  some  of  the  courts  the  reason  assigned 
for  the  validity  of  such  a  verdict  is  that  the 
rendition  and  receiving  is  a  work  of  neoesatT: 
by  others,  that  it  is  merely  a  ministerial  act, 
and  not  within  the  prohibition  relating  to  judi- 
cial acts  on  Sunday.  Goleman  v.  Hendaw^, 
[Litt.  Sel.  Gas.  171]  12  Am.  Dec  290-295. 

The  acceptance  of  a  verdict,  however,  ii  not 
equivalent  to  a  judgment,  but  the  rendition  of 
a  judgment  thereon  is  a  judicial  acL  By  the 
common  law,  Sunday  is  dies  non  jundku»: 
and  therefore  all  judicial  proceedings  which 
take  place  on  that  day,  where  the  common-law 
rule  IS  in  force,  are  void. 

The  common-law  rule  of  the  invalidi^  of 
judicial  proceedings  upon  Sunday  is  imphedlr 
recognized  by  tbe  provisions  of  our  statute. 
Blair  v.  Shew,  24  Kan.  280;  Morrity.  Sflf, 
29  Kan.  661. 

The  common  law,  as  modified  by  oonstitn- 
tional  and  statutory  law,  judicial  deosioDs,  and 
the  condition  and  wants  of  the  people,  is  en- 
forced in  this  State  in  aid  of  the  general  stat- 


NOTB.— iSunday,  a  nonSudicial  day. 

At  oommon  law  ministerial,  but  not  judicial,  acts 
may  be  performed  on  Sunday  in  the  absence  of  a 
prohibitory  statute.  Hadley  v.  Musselman,  1  West, 
fiep.  482,  104  Ind.  450;  Gory  v.  SUcox,  5  £nd.  370; 
Klger  V.  Coats,  18  Ind.  168.         • 

Judicial  notice  will  be  taken  that  a  certain  date 
is  Sunday,  and  that  it  is  a  nonjudicial  day.  Ecker 
V.  First  Nat.  Bank,  1  Gent.  Rep.  476,  64  Md.  202. 

Upon  the  ground  that  it  is  a  work  of  necessity  a 
verdict  may  be  rendered  and  received  on  Sunday. 
Raid  V.  State,  68  Ala.  403;  McCorkle  v.  State,  14  Ind. 
80;  Roseer  v.  McColly,  0  Ind.  687;  True  v.  Plumley, 
86  Maine,  466;  State  v.  Fenlason,  3  New  En^.  Rep. 
276,  78  Maine,  485;  Webber  v.  Merrill,  84  N.  H.  202; 
Van  Riper  v.  Van  Riper,  4  N.  J.  L.  156;  Hoghtaiing 
V.  Oflbom,  16  Johns.  118;  State  v.  Ricketts,  74  N.  C. 
187;  State  v.  Engle,  18  Ohio,  480;  Huidekoper  v.  Cot- 
ton, 3  Watts,  66;  Com.  v.  Marrow,  8  Brewst.  402; 
Powers  V.  State,  28  Tex.  App.  42;  Pierse  v.  Faucon- 
hercr,  1  Burr.  282;  Proffatt,  Jury  Trial,  §  455. 

In  some  of  the  States,  however,  it  has  been  held 
that  a  judge  could  not  open  his  court  and  receive  a 
verdict  from  the  jury  on  Sunday.  Bass  v.  Irvln, 
49  Oa.  486;  Davis  v.  Fish,  1  Greene  (Iowa)  410;  Sor- 
relle  v.  Gralir,  8  Ala.  634. 
8  L.  R.  A. 


.But  the  rendition  of  a  Judflrment  Is  a  judicial  wA 
and  cannot  legrally  be  performed  on  Sunday- 
Chapnmn  v.  State,  5  Blackf .  Ul;  Arthur  r.  Xortqr, 
2  Bibb,  689:  Allen  v.  Godfrey,  44  N.  Y.  43S;  Blood  t. 
Bates,  81  Vt.  147. 

But  where  judgment  was  entered  as  of  Smuiu 
by  mistake,  the  record  showlnir  the  correct  dste 
of  the  trial  may  be  amended  after  the  tenn.  Bcker 
V.  First  Nat.  Bank,  1  Cent.  Rep.  476, 64  Md.  2K. 

The  hours  of  an  Intervenlngr  Sunday  are  ezciad> 
ed  from  the  computation  of  time  for  tbe  rendttioi 
of  a  judgment  on  a  coming  in  of  the  verdict  of  tbe 
jury.  Cattell  v.  Dispatch  Pub.  Co.  8  West  Bep.  Ml 
88  Mo.  866;  Menff  v.  Winkleman,  48  Wis.  41;  BeadT. 
Com.22Gratt924. 

As  a  general  rule  judicial  acts  done  on  Sunday  sxt 
void,  and  writs  issued  or  service  made  on  that  dikf 
are  invalid.  Pierce  v.  Hill,  0  Port.  (Ala,)  151;  Mocw 
V.  Hagan,  2  DuvaU,  487;  Peck  v.  Oavell,  16  Micb.^ 
Shaw  v.  Dodge,  5  N.  H.  468;  Story  v.  ElUot.  80>«. 
27;  BuUer  v.  Kelsey,  15  Johns.  177;  Bland  v.  WUt- 
field,  1  Jonee,  L.  122;  Stem's  App.  64  Pa.  447;  Haat- 
wirth  v.  Sullivan,  6  Mont.  20B. 

For  contract  in  violation  of  Sunday  law,  see  V. 
U.  Teleg.  Co.  v.  Topst,  8  L.  R.  A.  221 
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Section   8,    chap.    119,    Comp.    Laws 


After  midnight  of  the  10th  day  of  Novem- 
ber, 1888,  another  day  (Sunday)  had  com- 
menced— a  day  not  judicia],  and  one  on  which 
the  ooarts  are  not  authorized  to  render  judg- 
ments.   The  judgment  being  void  it  cannot  he 


enforced  or  sustained.  Blood  v.  Bates,  81  Yt. 
147;  Allen  v.  Godfrey,  44  N.  Y.  433;  Chapman 
V.  Htate,  5  Blackf.  Ill;  Arthur  v.  Mosby,  2 
Bibb  (Ky.)  589. 

Tfie  judgment  of  the  District  Court  v>iU  there- 
fore be  reversed. 

All  the  Justices  concur. 


MISSISSIPPI  SUPREME  COURT. 


Board     of     Supervisors    of    HARRISON 
COUNTY,  Appt,, 

f). 
Roderick  SEAL. 

f.... Miss... .J 

The  owner  of  land  which  Is  laid  off  on  a 
map  in  streetey  blocks  and  squaree* 

who  conveys  lots  with  reference  to  a  certain 
street  marked  on  the  map,  covenanting  that  such 
street  shall  bo  left  open  forever,  cannot  exclude 
the  public  uac  of  that  street,  or  demand  compen- 
ntion  for  any  part  of  It  when  taken  for  a  public 
road  which  croBses  it,  althouirh  at  the  time  of  the 
dedication  there  was  not,  and  has  not  at  any  time 
been,  any  local  authority  authorized  to  accept  the 
dedication  of  the  street,  except  for  a  portion  of 
its  width;  and  the  grantee  or  his  heir  at  law  of 
so  much  of  the  street  as  exceeded  the  width  of  a 
lawful  road,  who  has  had  it  assessed  as  his  prop- 
erty and  paid  taxes  on  it,  has  no  greater  right  to 
compensation. 

(March  11, 1889.) 

APPEAL  by  defendants,  from  a  decree  of 
the  Chancery  Court  of  Harrison  County, 
enloining  them  from  interfering  with  plaint- 
iff s  land  in  proceeding  to  lay  out  a  public 
road  untO  damages  therefor  had  been  awarded. 
Eei>trsed, 

The  case  is  sufficiently  stated  in  the  opinion. 

Mr,  W.  G.  Evans,  Jr.  for  appellants. 

Messrs,  W.  P.  A  J.  B.  Harris  for  ap- 
pellee. 

Cooper,  J.,  delivered  the  opinion  of  |he 
court: 

About  fifty  years  ago  a  company  called 
"The  Mississippi  City  Company '^ procured  a 
body  of  land  in  Harnson  County  lying  on  the 
Gull  of  Mexico  and  laid  it  on  into  streets, 
blocks  and  public  squares.  According  to  the 
plan  of  the  company  this  was  to  be  the  site  of 
a  great  seaport  City,  and  they  gave  to  it  the 
name  of  "  Mississippi  City." 

A  plat  was  made  and  filed  in  the  office  of 
the  derk.  of  that  county,  as  we  infer  from 
references  made  to  it  in  certain  conveyances 
found  in  the  record  in  this  cause.  A  copy  of 
that  plat  is  in  the  record,  and  from  it  we  learn 
that  there  were  nearly  300  squares,  bounded  by 
streets  numbered  from  one  to  seventeen,  run- 
mng  east  and  west,  and  about  an  equal  number 
named  for  different  States,  running  north  and 
south.  The  prospective  dty  was  intersected 
by  a  street  named  on  the  map  '*  Railroad 
weet,"  over  which  a  prospective  railroad 
was  to  run  to  a  real  depot  building  and 
wharf,  which  the  company  then  and  there 
3L.R.  A. 


built,  and  then  became  insolvent  The  whole 
property  was  sold  under  execution  and  bought 
in  by  one  Tegarden. 

Railroad  Street  as  laid  down  on  the  map  is 
shown  to  have  been  110  or  180  feet  wide.  Af- 
ter his  purchase,  Tegarden  sold  a  number  of 
lots  according  to  the  plan  of  Mississippi  City, 
several  of  which  abutted  upon  Railroad  Street 
and  are  described  in  the  conveyances  made  as 
bounded  by  it;  in  one  or  more  of  the  deeds  it 
is  expressly  covenanted  by  him  that  Railroad 
Street  shall  be  left  open  forever;  but  the 
grantor  frequently  in  ranking  other  convey- 
ances reserved  the  right  to  close  up  other  streets 
appearing  on  the  map. 

*One  of  tlie  lots  Uius  situated  on  Railroad 
Street  was  conveyed  to  the  county  authorities 
of  Harrison  Countv  for  the  site  of  a  court 
house  and  jail,  and  the  same  were  there  located 
and  yet  remain.  Directly  opposite  the  court 
house  and  across  Railroad  Street  is  the  poet- 
office,  and  there  are  several  residences  on  lots 
abutting  on  that  street. 

Mississippi  City  never  became  a  city  or  even 
an  incorporated  village,  in  consequence  of 
which  there  are  no  streets  adopted  as  such  by 
municipal  authority;  but  the  strip  of  lanct 
called  Mississippi  Street  has  always  remained 
open,  except  as  encroached  upon  on  the  one 
side  or  the  other  by  those  who  have  built  resi 
deuces  along  its  boundary.  It  has  never  been 
accepted  by  the  county  authorities  as  a  public 
highway  by  an  order  entered  on  its  minutes, 
but  it  has  been  occasionally  worked  upon  as  a 
highway  by  the  overseers  of  the  roads,  but 
only  at  pomts  remote  from  the  court  house, 
where  by  reason  of  its  passing  through  swampy 
pound  work  has  been  necessary  to  keep  it 
in  repair.  Within  the  limits  extending  from 
the  court  house  to  the  point  of  controversv  in 
this  suit  no  work  seems  ever  to  have  been 
needed,  because  of  the  sandy  character  of  the 
land;  and  consequently  none  has  been  done. 

When  Tegarden,  the  owner  of  the  land,  saw 
that  there  was  but  little  prospect  of  building 
up  a  town  upon  his  land,  many  of  the  streets 
laid  down  in  the  plat  were  closed  up,  and  Uie 
land  was  sold  in  lots  laid  off  without  regard  to 
the  location  of  the  numerous  streets. 

Some  evidence  appears  in  the  re6ord  tending 
to  show  a  purpose  on  his  part  of  cutting  down 
the  width  of  Railroad  Street  to  thirty  feet,— 
the  limit  of  a  country  road.  The  extent  of  the 
evidence  is  that  he  claimed  the  right  to  do  so; 
but  it  is  not  shown  that  those  to  whom  he  had 
conveyed  lots  situated  on  the  street  yielded, 
to  his  claim  or  that  he  ever  attempted  to  take 
actual  possession  of  the  excess  over  thirty  feet. 

In  the  year  1879  the  heir  at  law  of  Tegarden 
conveyed  Railroad  Street,  or  so  much  of  it 


660 


MiSSIBSIFFI   SUFBEMB  COUBT. 


as  exceeded  thirty  feet  in  width,  by  metes 
and  bounds  to  the  appellee,  who  has  had  it  as- 
sessed as  bis  property  and  paid  taxes  on  it 
since  that  time. 

The  Board  of  Supervisors  of  Harrison  Coun- 
ty have  recently  caused  a  public  road  to  be 
laid  out  which  crosses  Railroad  Street,  and,  not 
recognizing  any  right  in  the  appellee  to  the 
land  located  within  the  limits  of  that  street, 
failed  to  notify  him  of  their  action  or  to  award 
any  damages  for  its  use.  The  appellee  there- 
upon exhibited  this  bill  to  enjoin  the  board  of 
supervisors  and  the  overseer  appointed  to  work 
the  road  thus  laid  out,  from  interference  with 
bis  land  until  there  should  be  afoimal  condem- 
nation and  award  of  damages.  The  injunc- 
tion having  been  made  perpetual  on  final  hear- 
ing the  board  of  supervisors  prosecute  this 
appeal. 

it  is  conceded  by  appellant  that  the  evidence 
of  an  intention  bv  Tegarden  to  make  the  dedi- 
cation is  ample,  but  the  objection  is  made  that 
there  is  no  local  authority  to  accept  the  dedica- 
tion to  its  entire  extent,  and  that  the  power  of 
the  county  authorities  to  accept  a  highway  does 
not  extend  to  one  more  than  thirty  feet  wide, 
that  being  the  width  to  which  a  public  road  is 
limited  bylaw.  As  to  a  road  thirtv  feet  wide 
there  is  no  controversy,  the  complainant  con- 
tending only  for  the  excess  over  that  quantity. 

It  seems  to  be  well  settled  that  to  constitute 
a  highway,  which  the  public  authorities  are 
bound  to  repair,  there  must  be  an  acceptance 
of  it  as  such  by  the  constituted  authorities, 
which  may  be  proved  either  by  a  formal  ac- 
ceptance, or  by  repairing,  and  probably  by  the 
use  of  it  by  the  public  for  many  years  with  the 
knowledge  and  assent  of  the  local  authorities. 

But  the  question  here  involved  is  not  whether 
the  county  is  bound  to  keep  in  repair  the  whole 
of  Railroad  Street  as  a  public  highway,  but 
whether  the  owner  of  the  fee  can  exclude  the 
public  use  or  demand  compensation  for  the 
land.  It  seems  to  be  well  settled  that  he 
cannot. 

In  Beatty  v.  KurU,  27  U.  S.  2  Pet.  566  [7L. 
ed.  521],  a  lot  of  land  on  the  plan  of  the  town 
of  Georgetown  was  marked  by  the  owner  "for 
the  Lutheran  Church/'  and  though  there  was 
no  incorporated  church  to  accept  the  dedication 
it  was  held  that,  a  congregation  of  that  faith 
having  used  it  for  the  purposes  intended,  the 
owner  could  not  resume  the  property. 

In  Cincinnati  Y.  White,  81  U.  8.  6  Pet.  482  [8 
L.  ed.  452],  a  public  squaie  and  way  was  marked 
upon  the  plan  of  the  town  by  the  owners,  and 
lots  sold  with  reference  to  it.  The  town  was 
not  then  incorporated  but  the  public  used  the 
property.  It  was  decided  that  the  absence  of 
a  grantee  capable  of  accepting  the  grant  was 
immaterial  and  that  the  dedication  was  so  far 
consummated  as  to  preclude  the  owner  from 
revoking  the  dedication. 

In  Bowan  v.  Portland,  8  B.  Mon.  282,  the 
controversy  was  in  reference  to  the  effect  of  a 
plat  of  the  town  by  the  owner  of  the  land,  sales 
of  lots  with  reference  thereto,  and  use  by  the 
public  of  the  streets  laid  down  on  the  plan; 
and  the  court  said: 

"  The  mere  laying  out  of  a  town  upon  a 
man's  own  land,  and  by  his  own  private  act,  and 
the  making  and  recording  of  a  plan  of  the 
town,  may  not,  and  as  we  suppose  do  not,  of 
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themselves,  conclude  him  to  any^  extent  The 
land,  notwithstanding  these  acts,  is  still  his  own, 
and  neither  any  other  individusJ  nor  the  puUic 
have  any  right  to  interfere  with  such  use  of  it 
as  any  man  may  make  of  his  own.  Though 
he  has  laid  out  a  town  upon  the  land  and  od 
paper,  he  is  not  bound  to  sell  the  lots  or  to  make 
or  authorize  the  making  of  a  town  in  fact  If 
he  never  disposes  of  a  lot  or  lots,  as  part  of  a 
town,  no  one  has  any  interest  in  the  tows  aa 
such,  or  any  right  growing  out  of  his  acts  in 
relation  to  it.  But  in  selling  to  others  the  lot» 
laid  off  as  parts  of  the  town,  he  creates  in  tbem 
an  interest  in  the  town  and  its  plan,  which 
places  both  beyond  his  future  control,  to  their 
m  jury,  unless  by  the  consent  of  the  vendees,  or 
by  reacquiring  the  lots  which  he  had  sold  to 
them,  before  any  other  actual  interest  in  the 
town  had  grown  up.  And,  as  we  suppose,  that 
in  the  case  of  a  town  thus  establish^,  or  made 
by  the  private  acts  of  the  proprietor  be  might 
by  a  repurchase  of  all  the  lots  before  any  actoal 
use  of  the  streets  and  other  open  places  by  the 
public,  reinvest  himself  with  the  same  nghts 
and  dominion  which  he  bad  before  any  sale, 
it  would  seem  to  follow  that  the  public  ai 
large  does  not  acquire  immediately  irom  the 
proprietor,  even  by  his  act  of  selling  and  con- 
veying the  lots,  any  absolute  or  indefeasible 
right  or  interest  in  the  existence  or  phm  of  the 
town,  or  in  any  of  the  advantages  which  it 
promises.  But  this  riffht  vesting  at  first  mtfae 
purchasers  of  lots,  and  as  appurtenant  thereto, 
and  subject  to  be  defeated  by  their  recwiw- 
ance  of  the  lots  to  the  proprietor  before  the 
land  is  appropriated  to  any  actual  uses  of  a 
town,  becomes  consummated  and  indefeasible 
by  such  appropriation;  and  being  thus  perfect 
in  the  lot  owners,  results  necessarily  to  all  who, 
by  residence,  business  or  in  any  other  mamier 
may  have  an  interest  in  the  town  or  in  the  use 
of  all  or  any  of  its  various  parts  and  divimis, 
for  the  purposes  to  which,  by  its  plan,  they  are 
to  be  or  may  be  appropriatea." 

The  case  of  Holmes  v.  Jersey  City,  1  Beariey, 
12  N.  J.  Eq.  299,  relied  on  by  counsel  for  ap 
pellee,  goes  only  to  the  extent  that  a  private 
owner  may  not  by  his  own  act  of  dedicaticii 
impose  on  the  public  authorities  the  duly  of 
repairing  the  way  dedicated,  and  perhaps, 
where  the  width  of  highways  is  fixed  by  law, 
that  there  may  not  be  an  acceptance  of  a  waj 
of  greater  width  as  such. 

But  it  is  well  settled  in  that  State  that  a  dedi- 
cation expressly  made  cannot  be  revoked  even 
though  not  accepted  by  formal  adoption. 

In  Hoboken  lAind  Company  v.  Hobokitn^  7 
Vroom  [86  N.  J.  L.l  540,  the  court  said: 

"  It  was  argued  that  the  dedication  had  not 
been  consummated  when  the  suit  was  brou^ibt 
by  reason  of  the  absence  of  an  acceptance  or 
user  by  the  public  of  that  part  of  the  street  in 
controversy.  That  question  has  been  set  at 
rest  in  this  State.  Acceptance  by  a  formal 
adoption  by  the  public  authorities  or  bv  pub- 
lic user  is  necessary  to  impose  on  the  public  the 
duty  to  amend  or  repair,  but  is  not  essential  to 
the  consummation  of  the  dedication  so  as  to 
cut  off  the  owner  from  the  power  of  retraciioo 
or  subject  the  dedicated  lands  to  the  public  use, 
whenever,  in  the  estimation  of  the  local  au- 
thorities, the  wants  or  convenience  of  the  pub- 
lic require  It  for  that  purpose." 


1889. 
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To  the  same  effect  are  DumrMv  ads.  Jer- 
sey City,  20  N.  J.  L.  86;  Jersey  City  v.  Morris 
CancU  4b  Bkg,  Co.  1  Beaaley  [12  N.  J.  Eq.] 
558;  Irwin  v.  Dixion,  50  U.  S.  9  How.  10  [18 
L.  ed.  25];  WaterUnon  v.  Oowen,  4  Paige,  510; 
Hannibal  v.  Draper,  15  Mo.   689;  Re  8eoen- 


teenth  St.  1  Wend.  266;  Be  Lewis  8t.  2  Wend. 
472:  Weyman  v.  N.  T.  11  Wend.  486. 

The  decree  is  reversed,  the  injunction  dissolved 
and  the  bill  dismissed.  The  ^use  mU  be  re- 
manded to  Vie  court  below. 


FLORIDA  SUPREME  COURT. 


PENSACOLA  &  ATLANTIC  R  CO., 
Appt., 

V. 

STATE  OF  FLORIDA. 

(....Fla.....) 

«l.Tlie  enltorcement  of  a  tariff  of  frelgrhtand 
paaBeni^r  rates  which  will  not  pay  the  expenses  of 
operatinsr  a  railroad,— Aekl,  upon  the  pleadings,  to 
show  an  abuse  of  the  discretion  given  to  railroad 
oommlsBloners  by  the  statute  Huthorizf  ng  them  to 
prescribe  reasonable  and  Just  rates  of  freight  and 
passenger  transportation,  and  to  amount  to  a 
taking  of  the  railroad  company^s  property  with- 
out just  compensation. 

21  The  elfect  of  the  provlfflon  of  the  Rail- 
road Commi— ion  Statute*  that  the  sched- 

*Head  notes  by  Rankt,  Ch,  J. 


ulee  of  rates  fixed  by  the  oommlssionera  shall,  in 
any  action  brought  in  the  courts  of  this  State 
against  a  railroad  company,  be  deemed  and  taken 
as  sufficient  evidence  that  the  rates  fixed  therein 
are  Just  and  reasonable  rates  for  the  transporta- 
tion of  passengers  and  freights  and  cars,  is  not  to 
make  such  schedules  conclusive  as  against  Judi- 
cial inquiry,  but  is  to  provide  a  new  mode  of 
proving  the  reasonableness  and  Just  character  of 
the  rates  fixed  by  the  commissioners,  and  make 
the  schedules  competent  and  adequate  evidence 
of  the  correctness  of  the  action  of  the  commis- 
sioners in  the  absence  of  countervailing  proof 
that  they  have  exceeded  their  powers,  or  abused 
their  discretion  and  invaded  some  right  of  the 
railroad  company. 
8.  Where  a  tariff  of  tteight  and  paesen- 
§^r  rates  has  been  established  by  the 
railroad  commissioners,  and  the  railroad  com- 
pany and  the  commissionera  differ  as  to  whether 


Note.— itaOroods:   authortty  of  Leoislature    over 
freights  ana  fares. 

Railroad  companies  are  subject  to  legislative  con- 
trot  as  to  their  rates  of  fare  and  freight,  unless 
protected  by  their  charters,  or  unless  what  is  done 
amounts  to  a  regulation  of  foreign  or  interstate 
commerce.  Dow  v.  Beidelman,  125  U.  S.  680  (81  L. 
ed.  841);  Stone  v.  Farmers  L.  &  T.  Go.  ('*  EL  R.  Com- 
mission Cases '')  116  U.  S.  307  (28  L.  ed.  686);  Chicago 
&  ft  Q.  R.  Go.  V.  Iowa,  94  U.  S.  156  (24  L.  ed.  94);  Chi- 
cage,  M.  &  St.  P.  R.  Co.  v.  Ackley,  94  U.  S.  179  (24 
L.  ed.99);  Winona  &  St.  P.  R.  Co.  v.  Blake,  94  U.  S. 
180  (24  L.  ed.g9);  Ruggles  v.  IlL  106  U.  S.  686  (27  L. 
ed.812);  111.  Cent.  R.  Co.  v.  111.  108  U.  S.  641  (27  L.  ed. 
818). 

The  regulation  of  matters  of  this  kind,  says  the 
court,  is  Itigislative  in  its  character,  not  Judicial. 
"  Express  Cases,"  (St.  Louis,  I.  M.  &  S.  R.  Co.  v. 
Southern  Exp.  Go.)  117  U.  S.  1  (28  L.  ed.  791);  Del.  L. 
St  W.  R.  Co.  V.  Central  Stock  Yard  &  T.  Co,  9  Cent. 
Rep.  118, 43  N.  J.  Eq.  81. 

The  power  of  a  State  to  limit  railroad  charges  for 
tnmsportatlon  can  only  be  bargained  away,  if  at 
all,  by  words  of  positive  grant  or  their  equivalent. 
Stone  V.  Farmers  L.  &  T.  Co.  supra. 

The  Legislature  has  reserved,  in  the  general  Act 
for  the  formation  of  railroad  companies,  the  right 
to  roffulate  the  question  of  freights.  Laws  I860, 
chap.  140,  •  28,  subd.  9.  Killmer  v.  N.  Y.  Cent  & 
H.  R.  R.CO.  1  Cent.  Rep.  525, 100  N.  Y.  895. 

OenenU  statutes  fixing  maximum  rates  of  charges 
for  transportation,  when  not  forbidden  by  chaiter 
contracts,  do  not  deny  to  the  railroad  companies 
the  equal  protection  of  the  laws,  or  deprive  them 
of  their  property  without  due  process  of  law, 
within  the  meaning  of  the  14th  Amendment.  Stone 
V.  CVurmers  L.  ft  T.  Co.  supra, 

A  power  of  government  which  actually  exists  is 
not  Icjst  by  nonuser.  Chicago,  B.  &  Q.  R.  Co.  v. 
Iowa,  04  U.  S.  155  (24  L.  ed.  94). 

The  legislature,  in  the  exercise  of  its  power  of 
TegruJating  freights  and  fares,  may  classify  the 
raihroadB  according  to  the  length  of  their  lines,  if 
the  same  rule  is  applied  to  all  roads  of  the  same 
elaaa.  Xtow  v.  Beidelman,  126  U.  S.  680  (81  L.ed.  841). 
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Arkansas  Act.  Feb.  27,  1885,  prohibiting  greater 
charge  by  carrier  for  transportation  of  freight 
than  specified  in  the  bill  of  lading,  and  Imposing  a 
penalty  for  refusal  to  deliver  on  payment  or  ten- 
der of  charges  as  shown  in  such  bill,  is  not  special 
legislation,  or  a  regulation  upon  Interstate  com- 
merce, but  is  within  the  police  power  of  the  State. 
Little  Rock  &  Ft  S.  R.  Co.  v.  Hannif ord,  1  Inters. 
Com.  Rep.  580,  48  Ark.  291. 

Reguiation  by  raOrooA  commission. 

Railroad  switching  charges  may  be  regulated  by 
a  commission  appointed  under  a  state  Act  by  virtue 
of  its  police  powers;  and  this  does  not  make  an  un- 
lawful interference  with  commerce,  although  the 
cars  switched  contain  freight  for  transportation 
between  States.  Chicago,  M.  &  St  P.  R.  Co.  v. 
Becker,  82  Fed.  Rep.  849. 

The  charter  of  a  company  is  not  a  contract  the 
obligation  of  which  is  impidred  by  the  Mississippi 
Statute  of  March  11, 1884,  creating  a  commission  to 
provide'f or  the  regulation  of  freight  and  passenger 
rates,  prevent  unjust  discrimination,  and  enforce 
certain  police  regulations  affecting  railroad  com- 
panies doing  business  in  that  State.  Stone  v. 
Farmers  L.  &  T.  Co.  ("  R.  R,  Commission  Cases  ")  116 
U.R.807(29L.ed.6a6). 

State  officers  in  appropriating  and  assessing  the 
expenses  of  the  board  of  raihroad  commissioners 
act  in  a  quasi  Judicial  character;  and  their  action 
is  reviewable  on  certiorari  by  a  company  aggrieved 
thereby.    People  v.  Chapln,  42  Hun,  239. 

An  Act  requiring  railroads  to  pay  the  expenses  of 
a  railroad  commission  is  part  of  subsequent  char- 
ters; and  successive  assessments  for  this  purpose,  in 
annual  tax  Acts,  were  only  a  provision  to  carry  out 
this  existing  law.  Columbia  &  Gt.  R.  Co.  v.  Gibbes, 
24 S.  COO. 

Courts  cannot  administer  raHroaa  affairs. 

Courts  cannot  carry  Into  effect  the  decisions  of 
the  railroad  commissioners.  Neither  the  Attorney- 
General  nor  the  courts  can  enforce  their  order. 
People  V.  N.  Y.  L.  B.  &  W.  R.  Co.  6  Cent.  Rep.  88, 
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Buoh  rates ,  considered  as  a  whole,  will  prove  re- 
munerative to  the  company,  and  there  is  room  for 
a  difference  of  inteliifirent  opinion  on  the  question, 
the  courts  cannot  interfere  or  substitute  their 
Judgrment  for  that  of  the  commissioners,  but  the 
tariffs  as  fixed  by  the  commissioners  must,  in  so 
far  as  the  courts  are  concerned,  be  left  to  the 
test  of  experiment. 

4.  The  courts  have  no  power  to  make  freight 
or  passenger  tariffs. 

5.  The  courts  will  not  interfere  or  grrant 
any  relief  to  a  railroad  company  upon  a  com- 
plaint made  as  to  one  or  several  rates  only,  or 
where  the  freight  and  passenger  rates  established 
by  the  commissioners  are  not  assailed  as  an  en- 
tirety. 

(May  1,  1880.) 

APPEALS  by  defendant,  from  judgments  of 
the  Circuit  Courts  of  Gadsden  and  Jackson 
Counties  in  favor  of  plaintiff  in  actions  brought 
by  the  State  to  recover  penalties  alleged  to  have 
been  incurred  under  the  Railroad  Commission 
Acts.     Reversed. 
The  facts  are  stated  in  the  opinion. 
Mr.  W.  A.  Blount  for  appellant. 
The  Attorney-General  for  the  State. 


Raney»  C/i.  J.,  delivered  the  opinion  of  the 
court: 

There  are  before  us,  on  appeal  from  judg- 
ments of  the  circuit  court,  several  actions  in^ 
sti luted  by  the  State  against  the  appellant,  to 
recover  penalties  under  the  statute  approved 
June  7,  1887,  and  commonly  known  as  the 
Railroad  Commission  Act.  The  cases  from 
Gadsden  County,  in  the  Second  Circuit,  were 
brought  last  July, .  and  the  penalty  adjudged 
in  each  of  them  is  $2,500;  that  from  Jacuoo 
County  was  commenced  last  April,  and  the 
penalty  denounced  in  it  is  $2,000.  Upon  the 
conclusion  of  the  argument  made  before  us  at 
the  present  term,  we  announced  that  the  de- 
cision of  these  cases  would,  in  view  of  the  pub- 
lic interests  involved,  be  disposed  of  at  an  early 
day. 

The  pleadings  are  similar  in  substance.  The 
declaration  in  one  of  the  Gadsden  County  casei^ 
which  we  take  as  a  type  of  all,  alleges  that  the 
railroad  company  is  a  body  corporate  organixed 
under  a  special  statute  of  this  State,  approfed 
March  4,  1881  (cbap.  3334),  and  operating  a 
railroad  from  Fensacola  to  River  Junctioii, 
both  of  which  points  are  in  the  State,  and  tbit 


104  N.  Y.  58;  People  v.  Rome,  W.  &  O.  R.  Co.  4  Cent. 
Hep.  197, 108  N.  Y.  85. 

It  is  beyond  the  powers  and  functions  of  the 
courts  to  hold  practically  under  their  control  the 
administration  of  railroad  affairs  as  to  freight  and 
other  business.  Chouteau  v.  UnJon  K.  &  T.  Co.  4 
West.  Rep.  397, 22  Mo.  App.  286. 

Power  of  court  over  controversies. 

In  the  absence  of  legislative  refrulatlon,  courts 
must  decide  for  the  company,  when  controversies 
arise,  what  is  reasonable.  Dow  v.  Beldelman,  126 
U.  8.680(31  L.ed.  841). 

If  the  classification  operates  uniformly,  the  court 
cannot  decide  whether  it  was  the  best  that  could 
have  been  made.    Ibid, 

A  railroad  ejctendin«r  through  several  States  is  an 
entirety  within  each  and  is  subject  to  the  jurisdic- 
tion of  courts  in  either  State  in  an  action  to  prevent 
discriminations  in  rates  of  freig-ht.  Providence 
Coal  Co.  V.  Providence  &  W.  R.  Co.  2  New  Eng.  Rep. 
607, 15  R.  1. 308. 

Remedy  against  discriminating  chargesf. 

The  remedy  against  a  railroad  company  for 
charging  discriminating  freights,  where  there  is  no 
adequate  remedy  at  law,  is  by  injunction.  Scofleld 
V.  Lake  Shore  &  M.  S.  R.  Co.  1  West.  Rep.  830, 43  Ohio 
St.  571. 

A  court-  of  equity,  to  enforce  statutes  against  dis- 
crimination, must  be  fully  satisfied  that  its  orders 
will  not  likewise  work  a  discrimination.  Chou- 
teau V.  Union  R.  &.  T.  Co.  4  West.  Rep.  397, 22  Mo. 
App.  286.. 

Where  a  suit  was  brought  against  a  railroad  com- 
pany on  account  of  alleged  overcharges  beyond  a 
reasonable  rate,  but  the  declaration  did  not  allege 
either  that  no  rates  had  been  fixed  for  the  de- 
fendant's road  or  that  the  charges  were  beyond  the 
rates  so  fixed,  it  was  demurrable.  SorreU  v.  Central 
R.  Co.  75  Ga.  600. 

Discriminations;  what  are. 
At  common  law  the  rule  is  that  carriers  shall  not 
exercise  any  unjust  discrimination  in  rates  of  toll. 
They  are  held  to  do  exact  and  even-handed  justice 
to  everybody  doing  business  with  them.  Scofield  v. 
Lake  Shore  &  M.  S.  R.  Co.  1  West.  Rep.  825,  43  Ohio 
St.  671;  Indianapolis,  D.  &  S.  R.  Co.  v.  Erviu,  6  West. 
Rep.  108, 118  lU.  260. 
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Discriminations  in  freights,  if  fair  and 
able,  founded  on  grounds  consistent  with  public 
interests,  is  allowable.  Scofield  v.  Lake  Shore  k 
M.  S.  R  Co.  supra. 

To  charge  one  a  rate  less  than  the  regular  fixed 
rate  is  not  discrimination.  To  charge  one  a  higher 
rate  than  the  lowest  rate  given  to  anyone  ete, 
under  certain  circumstances,  is  diacriminatkm. 
McNeee  v.  Mo.  Pac.  R.  Co.  4  West.  Rep.  875,  S  Ma 
App.  224. 

An  agreement  by  a  railroad  company  to  carry 
for  one  at  a  cheaper  rate  than  for  another  is  void. 
Scofield  V.  Lake  Shore  &  M.  8.  R.  Co.  supra. 

Rates  should  be  so  relatively  reasonable  as  to  pro- 
tect com  mum  ties  and  business  asrainst  unjust  dis- 
crimination .  Boards  of  Trade  Union  v.  Chicago.  M. 
&  St.  P.  R.  Co.    1  Inters.  Com.  Rep.  006l 

An  advantage  given  by  a  railroad,  m  estabifeUnf 
its  charges  on  different  branches  on  its  road,  to 
competing  towns  on  the  main  line ,  most  not  be 
unreasonable.  Raymond  v.  Chicago,  M.  A  8L  P. 
R.  Co.  1  Inters.  Com.  Rep.  627. 

Massachusetts  Public  Statutes,  chapter  USL I  tM< 
does  not  require  a  carrier  allowing  an  expresman 
to  keep  a  stand  at  its  depot,  to  furnish  equal  facili- 
ties to  all  persons.  Old  Colony  K.  Co.  v.  Tripp,  • 
New  Eng.  Rep.  367,  147  Mass.  85;  Com.  v.  Ouey.  f 
New  Eng.  Rep.  371, 147  Mass.  40,  note. 

Trade  centers  are  not  entitled  to  more  favorabk 
rates  than  smaller  towns  for  which  they  are  dia- 
tributi  ng  centers.  Martin  v.  Chicago,  B.  ft  Q.  R.  Co. 
2  Inters.  Com.  Rep.  82. 

The  fact  that,  under  impartial  arrangement  of 
rates  between  large  and  small  towns,  one  large  d^ 
tributing  center  has  an  advantagre  over  a  competlDf 
distributing  center,  does  not  show  undue  prefer- 
ence.   Ibid. 

That  refusal  to  give  a  through  rate  as  for  one 
shipment  operates  prejudicially  to  a  town  desiring 
the  privilege  does  not  make  the  refusal  an  imjaK 
discrimination  when  the  carrier  applies  the  aaac 
rule  to  all  towns.  Crews  v.  Richmond  A  D.  R.  Co. 
1  Inters.  Com.  Rep.  703. 

Under  Illinois  Statutes  (2  Starr  &  C.  p.  IMS,  ft  3).  It 
is  not  incumbent  to  prove  a  personal  discrimina- 
tion and  a  personal  injury,  as  between  indivMuala 
of  a  class,  but  the  offense  is  made  out  by  proof  of  a 
discrimination  as  between  localities.  IlL  Cent.  L 
Co.  V.  People,  10  West.  Rep.  582,  ISlIll.  304. 
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on  a  certain  day  in  April  of  the  year  1888,  it 
did  '*  willfully  charge,  collect  and  demand  and 
receive "  of  a  person,  naming  him,  for  trans- 
];>ortiDg  him  as  a  passenger  from  River  Junc- 
tion to  Marianna,  another  point  on  the  road,  a 
distance  of  twenty-six  miles,  the  sum  of  $1.25, 
and  that  this  sum  was  more  than  three  cents 
per  mile,  the  rate  prescribed  by  the  railroad 
•commissioners,  and  that  the  sum  so  collected 
was  more  than  a  fair  and  reasonable  rate  of 
toll  or  compensation  for  the  transportation  of 
the  passenger;  and  that  eighty  cents,  the  sum 
which  the  company  was  allowed  by  the  above 
rate  prescribed  by  the  commissioners  (and  a 
special  rule  as  to  amounts  ending  in  other 
figure  than  5  or  0)  to  charge,  collect  and  re- 
ceive, was  a  just  and  reasonable  rate  of  com- 
pensation; and  that  by  tl^us  willfully  collecting 
and  receiving  the  stated  excess  over  and  above 
what  it  was  allowed  by  the  commissioners' 
rules  to  charge,  collect  and  receive,  the  railroad 
-company  became  and  was  guilty  of  extortion, 
and  of  a  violation  of  the  rules  and  regulations 
prescribed  and  published  by  the  commission- 
ers, by  which  rules  and  regulations  the  com- 
missioners made,  among  others,  a  schedule 
or  tariJOT  of  just  and  reasonable  rates  for  the 
transportation  of  passengers  on  appellant's 
railroad. 

It  is  also  alleged  that  the  commissioners  gave 
notice  to  the  principal  officer  of  the  railroad 
company  of  this  violation,  and  directed  the 
company  to  make  reparation  to  the  passenger 
for  the  injury  and  wrong  so  done  him,  by  re- 
funding to  him  the  excess  of  forty-five  cents, 
within  thirty  days,  as  prescribed  by  the  stal- 
-ute;  but  it  failed  and  refused  to  do  so,  and 
thereby  forfeited  to  the  State  and  incurred  a 
penalty  of  $5,000. 

To  this  declaration  the  railroad  company  in- 
terposed four  pleas,  and  the  State  demurred  to 
them  as  insutficient  in  law.  The  demurrer 
having  been  overruled,  and  the  company  not 
electing  to  plead  over,  judgment  was  entered, 
the  Circuit  Judge  fixing  the  penalty  at  the 
Amount  indicated  above. 

Section  13  of  article  16  of  the  Constitution  of 
this  State  is  as  follows:  The  Legislature  is  in- 
vested with  full  power  to  pass  laws  for  the 
correction  of  abuses,  and  to  prevent  unjust 
discrimination  and  excessive  charges  by  per- 
sons and  corporations  engaged  as  common  car- 
Tiers  in  transporting  persons  and  property,  or 
performing  other  services  of  a  public  nature, 
and  shall  provide  for  enforcing  such  laws  by 
adequate  penalties  or  forfeitures. 

Whether  or  not  there  is  in  this  section  a  grant 
of  any  power  which  the  Legislature  did  not 
have  before,  it  is  unnecessary  for  us  to  decide. 
There  is,  however,  upon  the  face  of  it  an  ap- 
parent purpose  to  correct  abuses.  It  shows 
that  the  convention  in  adopting  and  the  people 
in  ratifying  the  section  were  impressed  with  a 
belief  that  there  existed  a  necessity  for  the  en- 
actment of  laws  correcting  abuses,  preventing 
unjust  discriminations  and  excessive  charges 
by  common  carriers  in  transporting  persons 
apd  property,  and  that  confidence  in  the  suffi- 
ciency of  the  common-law  remedies  as  agencies 
by  which  the  individual  citizen  could  find  pro- 
jection against  or  relief  as  to  these  evils  had 
faUed. 

As  to  the  necessity  for  the  command  thus 
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made  by  the  people  to  the  law-making  power, 
the  judicial  department  is  concluded  by  the 
existence  of  the  section. 

To  effect  the  end  proposed  by  the  Constitu- 
tion, the  first  Legislature  assembled  under  it 
enacted  the  Railroad  Commission  Law,  which 
was  approved  June  7,  1887,  it  being  chapter 
3746  of  our  statute. 

This  statute  provides  for  the  appointment  of 
three  commissioners  and  (§  5)  that  they  shall 
"  make  and  fix  reasonable  and  just  rates  of 
freight  and  passenger  tariffs,  to  be  observed  bjr 
all  railroad  companies  doing  business  in  this 
State  on  the  railroads  thereof,*'  and  just  and 
reasonable  regulations  as  to  charges  for  the 
necessary  handling  and  delivery  of  freights  at 
any  and  all  points  and  for  preventing  discrimi- 
nation in  the  transportation  of  freight  and 
passengers,  and  reasonable  and  just  rates  of 
charges  for  the  use  of  railroad  cars  carrying 
freififht  and  passengers  on  said  railroads,  no 
matter  by  whom  owned  or  carried;  and  just 
and  reasonable  rules  and  regulations  to  be  ob- 
served by  said  railroad  companies  on  said  rail- 
roads, to  prevent'  the  ^ving  of  any  rebate  or 
bonus,  directly  or  indirectly,  and  from  mis- 
leading or  deceiving  the  public  in  an^r  manner 
as  to  the  real  rates  charged  for  freight  and 
passengers. 

It  also  confers  power  upon  the  commission- 
ers to  designate  and  fix  by  rules  and  regula- 
tions the  difference  in  the  rates  of  freight  and 
passenger  transportation  for  longer  or  shorter 
hauls,  and  to  ascertain  what  shall  be  the  limits 
of  longer  and  shorter  distances. 

There  is  in  the  above  section  also  a  provision 
to  the  effect  that  nothing  in  the  act  shall 
abridge  or  control  the  rates  for  freight  which 
comes  from  or  goes  beyond  the  State  and  for 
which  freight  less  than  local  rates  for  carrying 
the  same  is  charged. 

By  the  6th  section  the  commissioners  are 
authorized  and  required  to  make  for  each  rail- 
road corporation  a  schedule  "of  just  and  rea- 
sonable rates  of  charges  for  the  transporta- 
tion of  passengers  and  freights  and  cars,  and 
"  Said  schedule  shall  in  any  suit  brought 
against  any  such  railroad  corporation  wherein 
is  involvea  the  charges  of  any  such  corpora- 
tions for  the  transportation  of  any  passengers 
or  freight  or  cars,  or  unjust  discrimination  in 
relation  thereto,  be  deemed  and  taken  in  all 
courts  of  this  State  as  sufficient  evidence  that 
the  rates  fixed  therein  are  just  and  reasonable 
rates  of  charges  for  the  transportation  of  pas- 
sengers and  freight  and  cars  upon  the  rail- 
roads.' 

The  commissioners  are  required  to  publish 
these  schedules,  and  the  railroad  companies  to 
post  them  in  a  manner  stated;  and  any  such 
schedules  purporting  to  be  printed  and  pub- 
lished shall  be  received  and  held  in  all  suits  as 
prima  facie  the  schedule  of  said  commission- 
ers without  further  proof  than  its  production 
with  a  certificate  from  the  commission  of  its 
being  a  true  copy  of  the  schedule  prepared  by 
them  for  the  railroad  company  or  corporation 
therein  named,  and  that  it  has  been  duly  pub- 
lished as  required  by  law,  stating  the  name  of 
the  newspaper,  the  date  and  place  of  publica- 
tion. 

This  section  also  enacts  that  the  commis- 
sioners shall,  from  time  to  time,  and  as  often 
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as  circumstances  may  require,  change  and  re- 
vise the  schedules. 

Sections  7  to  18  inclusive  provide  for  a  pro- 
test by  the  raiboad  company  against  the  en- 
forcement of  any  and  all  * 'rates  of  freight  and 
passenger  tariffs,  or  other  rules  and  regula- 
tions" made  by  the  compiissioners,  and  a 
hearing  and  decision  thereon  by  them,  and  for 
an  appeal  from  the  decision  to  a  board  of  re- 
visej^s,  consisting  of  the  Comptroller,  Secretary 
of  State,  Commissioner  of  Agriculture,  At- 
torney-General and  the  Treasurer  of  the  State, 
and  a  bearing  and  decision  by  such  board. 
Section  14  gives  the  same  right  of  protest  to 
an^  individual,  corporation,  firm  or  partner- 
ship. 

Section  5  enacts,  inter  alia,  that  if  any  rail- 
road corporation,  organized  under  the  laws  of 
this  State  and  doing  business  therein,  ''shall 
willfully  charge,  collect,  demand  or  receive 
more  than  a  fair  and  reasonable  rate  of  toll  or 
compensation  for  the  transportation  of  pas- 
sengers or  freight  of  any  description,"  it  shall 
be  "deemed  guilty  of  extortion,  and  upon 
conviction  thereof  shall  be  dealt  with  as  here- 
after provided." 

Section  17  provides  that  if  any  railroad  com- 
pany doinff  business  in  this  State,  bv  its  agent 
or  employes  shall  be  ^ilty  of  a  violation  of 
the  rules  and  reflations  prescribed  by  the 
commissioners,  and,  if  after  due  notice  of  such 
violation  ffiven  to  the  principal  office  thereof, 
ample  and  full  recompense  for  the  wrong  and 
injury  done  thereby  to  any  pnerson  or  corpora- 
tion, as  may  be  directed  by  said  commissioners, 
shall  not  be  made  within  thirty  days  from  the 
time  of  such  notice,  such  company  shall  incur 
a  penalty  for  each  offense  of  not  less  than  $100, 
nor  more  than  $5,000,  to  be  fixed  by  the  pre- 
siding judge. 

This  action  is  to  be  in  the  name  of  the  State, 
and  to  be  instituted  bv  the  commissioners 
through  the  Attorney-General  or  a  state  at- 
torney, and  in  the  county  where  the  wrong 
was  perpetrated. 

Under  section  19  all  fines  collected  under  the 
Act  are  to  be  paid  to  the  county  treasurer  for 
county  school  purposes;  and  the  rules  of  evi- 
dence in  all  cases  under  the  Act  are  the  same 
as  in  civil  actions,  except  as  hereinbefore  pro- 
vided. 

There  are  other  features  of  the  statute,  but 
it  is  not  necessary  to  set  them  out  now.  They 
give  a  personal  remedy,  in  addition  to  those 
provided  by  the  common  law,  to  individuals 
wronged  by  a  violation  upon  the  part  of  a 
railroad  company  of  any  rule  or  regulation  of 
the  commissioners,  and  relate  to  matters  of  de- 
tail not  necessary  to  an  understanding  of  the 
statute  in  so  far  as  either  its  general  purpose, 
or  its  effect  in  the  case  before  us  is  concerned. 

The  (question  of  the  extent  of  the  power  of 
the  Legislature  in  the  regulation  of  the  charges 


of  common  carriers  for  carrying  persons  and 
property  is  not  settled  or  defined. 

The  doctrine  of  the  case  otMunn  v.  Illinois, 
94  U.  8.  118  [24  L.  ed.  77],  it  bein^  one  of  the 
so  called  Granger  Cases  reported  m  that  vol- 
ume, is  as  follows: 

Where  one  devotes  his  property  to  a  use 
which  the  public  have  an  interest  in,  he  in 
effect  grants  to  the  public  an  interest  in  such 
use,  and  the  property,  during  such  use,  ceases 
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to  be  a  subject  of  mere  private  right,  and  the 
owner  must,  to  the  exteot  of  that  use,  submit 
to  be  controlled  by  the  public  for  the  commoa 

good  so  lon^  as  he  mamtains  such  use.  The 
evotion  of  it  to  the  public  use  takes  from  him 
the  right  to  make  arbitrary  or  excessive 
charges  for  its  use  by  the  public,  and  be  miut 
be  con  tent  with  a  reasonable  compensation.  In 
the  absence  of  legislative  regulation  what  is  a 
reasonable  compensation  is  under  the  commoo 
law  a  matter  to  be  determined  by  the  coiuts; 
but  this  may  be  changed  by  statute,  and  the 
Legislature  may  exercise  it  by  prescribing 
the  maximum  rates  of  charges  to  be  made  by 
common  carriers,  ferries,  hackmen,  bakers, 
wharfingers  and  others  of  like  avocations,  and 
has  often  done  so. 

The  cases  upon  which  the  controlling  oihd- 
ion  in  the  Munn  Case  is  based  recognize  the 
right  of  the  owner  of  the  properly  applied  to 
public  use,  to  a  reasonable  compensatioD,  and 
so  does  that  opinion;  yet,  admitting  that  the 
Legislature  may  abuse  its  power,  that  opinian 
says  that  '*for  protection  against  abuses  by  the 
Legislature  the  people  must  resor^  to  the  poDs, 
and  not  to  the  courts." 

In  Chicago  Railroad  Company  v.  Iowa,  94  U. 
S.  155  [24  L.  ed.  94],  another  of  the  Granger 
Cases,  It  is  h^ld  that  railroad  companies  ars 
carriers  for  hire;  that  they  are  incorporated  as 
such  and  given  extraordinary  powers  m  order 
that  they  may  the  better  serve  the  public  in 
that  capacity,  and  they  are  therefore  engaged 
in  a  public  employment  affecting  the  publie 
interest,  and,  under  the  doctrine  of  Jftraav. 
Illinois,  subject  to  le^slative  control  as  to  their 
rates  of  fare  and  freight,  unless  protected  by 
their  charters.  "This  railroad  company," 
says  the  opinion,  p.  161  [95],  *'  has  in  the  truu- 
action  of  its  business  toe  same  rights  and  is 
subject  to  the  same  control  as  private  individ- 
uals under  the  same  circumstances.  It  must 
carry,  when  called  upon  to  do  so,  and  can 
charge  only  a  reasonable  sum  for  the  carria^ 
In  the  absence  of  any  legislative  relation, 
upon  the  subject,  the  courts  must  deciofe  for  it, 
as  they  do  for  private  persons  when  contro- 
versies arise,  what  is  reasonable.  But  wbea 
the  Legislature  steps  in  and  prescribes  a  max- 
imum of  charges  it  operates  upon  this  corpo- 
ration the  same  as  it  does  upon  individuals  en- 
gaged in  a  similar  business."  It  is  also  said 
ihat,  in  the  absence  of  a  contract  to  the  con- 
trary in  the  charter,  the  company  invested  iti 
capital,  relying  upon  the  ^ood  faith  of  the 
people  and  the  wisdom  and  impartiality  of  leg- 
islators for  protection  against  wrong  under  the 
form  of  legislative  regulation. 

In  Stone  v.  Farmers  Loan  d  Tru^  Gnnpa^, 
116  U.  S.  807,  825  [29  L.  ed.  636,  642],  it  is 
said:  It  is  settled  (in  that  court)  that  a  Sute 
may  limit  railroad  transportation  charges  with* 
in  its  territory  unless  restrained  by  some  con- 
tract in  the  charter,  or  unless  the  regulatioa 
amounts  to  one  of  foreign  or  interstate  com- 
merce. In  this  opinion,  after  stating  that  the 
charter  of  the  Baltimore  &  Ohio  Railroad  Com- 
pany gives  authority  "to  carry  persons  and 
property,"  it  is  remarked: 

"This  of  itself  implies  authority  to  charge  a 
reasonable  sum  for  the  carriage.  In  this  way 
the  corporation  was  put  in  the  same  positkA 
as  a  natural  person  would  occupy  if  engaged. 
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in  the  same  or  a  like  business  ....  The  nat- 
ural person  would  he  subject  to  legislative  con- 
trol as  to  the  amount  of  his  charges.  So  must 
the  corporation  be." 

Immediately  following  the  above  we  find  this 
very  suggestive  paragraph  in  the  opinion: 
"From  what  has  thus  been  said  it  is  not  to  be 
inferred  that  the  power  of  limitation  or  regula- 
tion is  itself  without  limit.  This  power  to 
regulate  is  not  a  power  to  destroy,  and  limita- 
tion is  not  the  equivalent  of  confiscation.  Un- 
der pretense  of  regulating  fares  and  freights 
the  State  cannot  require  a  railroad  corporation 
to  carry  persons  or  pToj)ert3r  without  reward; 
neither  can  it  do  that  which  in  law  amounts  to 
a  taking  of  private  property  for  public  use 
without  just  compensation  or  without  due  pro- 
cess of  law.  What  would  have  this  effect  we 
need  not  now  say,  because  no  tariff  has  yet  been 
fixed  b^  the  commission,  and  the  statute  of 
Mississippi  expressly  provides  that  in  all  trials 
of  cases  brought  for  a  violation  of  any  tariff 
of  charges  as  fixed  by  the  commission,  it  may 
be  shown  in  defense  that  such  tariff  so  fixed 
is  unjust." 

This  language  is,  unquestionably,  greatly  in 
restraint  of  that  given  above  as  used  in  the  for- 
mer or  Qranger  Ca^es,  the  purport  of  which, 
considered  in  the  abstract,  was  .that  whatever 
the  wrong  done,  the  judiciary  was  powerless, 
and  the  resort  to  the  polls  at  the  periods  pre- 
scribed by  law  the  only  remedy. 

Of  course  in  many  cases  ruin  might  be  ef- 
fected or  the  injury  consummated,  to  at  least 
a  great  extent,  before  the  people  could  be  ap- 
pealed to  against  the  "power  to  destroy,"  or 
"confiscation,"  or  "taking  of  property  for  pub- 
lic use  without  just  compensation  or  due  pro- 
cess of  law."  The  language  of  the  preoeoing 
paragraph  w^ould  never  have  been  used  but  in 
response  to  a  conviction  that  some  of  the  ex- 
pressions of  the  former  cases  had  gone  too  far. 

If  there  be  anything  in  the  fact  that  Stone  v. 
Farmers  Loan  dt  Trust  Company  differs  from 
the  several  Granger  HaUroad  Cases  in  that  the 
Mississippi  Statute  delegated  the  power  to  make 
rates  to  commissioners,  the  same  is  the  fact  in 
the  case  before  us.  In  the  Granger  Cases  the 
Lejrislature  fixed  the  rates. 

There  is  in  the  Munn  Case,  p.  125  [84],  lan- 
guage tending  towards  the  above  paragraph 
nom  the  Stone  Case,  it  being  there  said  in  reply 
to  the  argument  that  the  Illinois  legislation 
was  repugnant  to  the  14th  Amendment,  that 
"Down  to  the  14th  Amendment  it  was  not  sup- 
posed that  statutes  regulating  the  use,  or  even 
the  price  of  the  use,  of  private  property  neces- 
sarilv  deprived  an  owner  of  his  property  with- 
out due  process  of  law.  Under  some  circum- 
stances they  may,  but  not  under  all." 

About  the  same  idea  is  more  briefly  expressed 
in  the  last  paragraph,  on  page  885  [646]  in  the 
Stone  Case. 

The  extent  to  which  this  power  of  regulation 
by  the  Legislature  may  be  carried  in  the  ab- 
sence from  a  railroad  company's  charter  of  a 
contract  expressly  authorizing  it  to  charge  up 
to  a  certain  limit  is  a  serious  question,  and  one 
which  we  cannot  evade  in  this  case. 

The  third  plea  of  the  railroad  company  is 
that  it  could  not  pay  the  expenses  of  operating 
its  road  by  charging  for  transportation  of  per- 
sons and  things  the  rates  fixed  for  it  by  the 
8L.R.A. 


railroad  commissioners,  or  by  charging  less 
rates  than  those  charged  by  it  to  the  passenger 
named. 

The  demurrer  of  ^he  State  admits  the  aver- 
ments of  this  plea  to  be  true. 

The  admission  of  the  demurrer  is  that,  if  the 
company  had  adopted  the  rates  of  transporta- 
tion of  passengers  and  freight,  or  had  charged 
less  than  it  charged  the  passenger,  it  could  not 
have  paid  its  operating  expenses. 

The  legal  proposition  asserted  by  the  circuit 
court  in  sustaining  the  demurrer  to  this  plea  is 
that  the  State  mav,  through  the  instrumental- 
ity of  the  commissioners,  prescribe  and  may 
enforce  through  the  courts,  passenger  and 
freight  tariffs  which  do  not  pay  the  railroad 
company  the  expenses  of  operating  its  road; 
that  the  judgment  or  discretion  of  the  commis- 
sioners is  conclusive  as  to  the  reasonableness  of 
the  rates  as  against  the  interference  of  the 
courts  or  any  other  power  except  it  may  be  the 
Legislature. 

This  judgment  involves,  of  course,  the  con- 
clusion that  a  rate  of  charges  which  is  not  suf- 
ficient to  pay  the  actual  necessary  and  reason- 
able expenses  of  operating  the  appellant's  road 
is  a  reasonable  rate,  and  neither  a  taking  of  its 
property  without  due  process  of  law,  nor  with- 
out just  compensation,  nor  anything  else  inti- 
mated by  the  paragraph  from  the  b^ne  Case 
as  being  unauthorized.  It  is  a  plain  declara- 
tion that  the  company  must,  as  against  any 
judicial  relief,  carry  without  reward  if  the 
commissioners  merely  say  so  in  a  rule  pro- 
mulgated according  to  the  forms  of  the  statute. 

The  language  of  Chirf  Justice  Waite,  given 
above,  speaking  for  a  majority  of  the  court  in 
the  Granger  Cases,  has  been  appealed  to,  to 
sustain  this  conclusion.  There  is  nothing  in 
the  facts  of  any  of  these  cases  which  makes  it 
an  adjudication  of  the  conclusion  contended 
for.  There  was  in  the  Munn  Case  no  issue  or 
pretense  that  the  warehouse  charges  prescribed 
by  the  Illinois  Statute  were  unremunerative; 
the  real  question  was  whether  or  not  the  ware- 
house propertv,  as  used,  was  subject  to  legis- 
lative regulation  as  to  what  should  be  a  rea- 
sonable compensation. 

In  Chicago Bailroad  Company^.  Iowa,  supra, 
the  representation  made  by  the  bill  was  that 
prior  to  the  Iowa  Statute,  prescribing  rates,, 
the  lessee  company  had  fixed  its  char^  with 
a  view  to  furnishing  the  greatest  facilities  for 
transportation  at  the  lowest  rates  compatible 
with  the  duty  of  keeping  Uie  road  in  good  con- 
dition, defraying  the  expenses  of  operation, 
paying  interest  on  the  indebtedness,  and  earn- 
ing reasonable  dividends  for  stockholders;  and 
that  the  earnings  bad  been  barely  adequate  un- 
der careful  and  economical  management  for 
these  purposes,  and  that  these  ends  could  not 
be  attained  if  the  company  should  be  compelled 
to  conform  to  the  statutory  rates.  If  the  bill 
had  presented  a  case  to  the  effect  only  that  the 
statutory  rates  would  not  enable  the  company 
to  defray  the  expenses  of  operation,  including 
keeping  the  road  in  good  condition,  it  would 
have  approximated  the  issue  now  under  con- 
sideration. 

In  PHk  V.  Chicago  Bailroad  Company,  94  U. 
S.  164  [24  L.  ed.  97],  mortgage  bondholders 
alleged  that  the  company's  tariffs,  in  force  be- 
fore the  passage  of  the  Wisconsin  Statute  limit- 
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ing  paaseDger  and  freight  charges,  did  not 
provide  sufficient  income  "to  pay  interest  on  its 
debt,  the  legal  rale  of  interest  allowed  by  the 
laws  of  the  State  to  its  stockholders  and  ex- 
penses," and  that  the  enforcement  of  the  stat- 
ute impaired  the  obligation  of  the  contract  be- 
tween the  bondholders  and  the  company,  and 
violated  the  prohibition  in  the  State  Constitu- 
tion against  taking  private  property  without 
just  compensation. 

In  Laicrence  v.  CMcago  Bailroad  Company^ 
same  pa^,  the  bill  was  by  stockholders,  but 
substantially  the  same,  and  in  the  opinion  in 
these  two  cases  it  is  said,  page  176  [981: 

'*lTLM\nin  y.  Illinois f  and  Chicago  Uailroad 
Company  v.  Iowa,  we  have  just  decided  that  the 
State  may  limit  the  amount  of  charges  by  rail- 
road companies  for  fares  and  freights,  unless  re- 
strained by  some  contract  in  the  charter,  even 
though  their  income  may  have  been  pledged  as 
secuntv  for  the  payment  of  obligations  incurred 
upon  the  faith  of  the  charter.  So  far  this  case 
is  disposed  of  by  those  decisions. " 

In  Chicago  Railroad  Company  v.  Ackley,  94 
U.  S.  179  [24  L.  ed.  99],  the  action  was  by  the 
company  to  recover  for  freight  actually  car- 
ried, a  compensation  greater  than  the  maxi- 
mum rate  fixed  by  the  Wisconsin  Statute,  and 
upon  the  ground  that  the  amount  sought  to  be 
recovered  was  no  more  than  a  reasonable  rate, 
and  it  was  held  that  as  between  the  company 
and  the  freighter  there  was  a  statutorv  limita- 
tion for  transportation  "actually  performed." 
"If,"  says  the  opinion,  "the  company  should 
refuse  to  carry  at  the  prices  fixed,  and  an  at- 
tempt should  be  made  to  forfeit  its  charter, 
other  questions  might  arise  which  it  will  be 
time  enough  to  consider  when  presented,  but 
for  the  goods  actually  carried  the  limit  of  the 
recovery  is  that  prescribed  by  the  statute." 

The  company,  having  actually  carried  the 
freight,  could  not  claim  more  than  the  statu- 
tory rate;  but  it  is  plain  that  the  court  felt  that 
if  it  had  refused  to  carry  at  such  rate,  other 
questions  might  arise,  it  does  not  appear  that 
the  company  had  even  given  notice  to  the  ship- 
per that  it  would  claim  more  than  the  statutory 
rate  for  the  carrying  to  be  done  by  it. 

The  entinciations  of  an  opinion  are  not  bind- 
ing as  authority  except  as  to  the  points  pre- 
sented by  the  facts  of  the  case  for  adjudication. 
There  is  in  none  of  the  Qranger  Cases  any  fact 
suggesting  that  the  rates  resisted  were  unre- 
munerative.  The  same  is  true  of  TiUey  v.  Sa- 
vannah Railroad  Company,  4  Woods,  &7. 

It  is  only  as  to  the  facts  presented  by  the 
record  that  an  opinion  speaks  authoritatively; 
none  other  are  in  the  judicial  mind.  We  are 
still  not  remitted  solely  to  this  doctrine,  and  a 
critical  view  of  the  facts  of  the  Granger  Cases 
to  ascertain  the  meaning  of  the  majority  of  the 
court  for  whom  the  late  Chief  Justice  was 
speaking  in  them. 

In  the  paragraph  quoted  from  the  Stone  Case 
that  venerated  Judge  clearly  limits  the  effect 
of  the  broader  language  used  on  the  former  oc- 
casion, and  his  limiting  words  are  repeated 
after  his  death,  nearly  in  full,  in  the  opinion  in 
the  case  of  Dow  v.  Beidelman,  125  U.  S.  689  [81 
L.  ed.  843].  These  words  show,  and  were,  we 
think,  intended  to  show  that  there  was  a  limit 
to  regulation,  even  if  it  be  that  those  used  in 
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the  Munn  Case  in  relation  to  the  14th  Ameod- 
ment  were  not  so  intended. 

In  Georgia  R.  db  B.  Company y  v.  SmiA,  128 
U.  S.  174  [32  L.  ed.  877],  decided  last  October, 
Field, «/.,  speaking  for  the  entire  court,  says 
that  the  adjudications  of  that  court  are  that  the 
power  of  the  State  Legislature  to  regulate  nil- 
road  fares  within  the  limits  of  the  State  is  sub- 
ject to  the  limitation  that  the  carriage  is  not 
required  without  reward  or  upon  conditions 
amounting  to  taking  property  for  public  use 
without  just  compensation,  or  that  what  is 
done  does  not  amount  to  a  regulation  of  foreign 
or  interstate  commerce. 

We  do  not  think  the  Granger  Cases  to  be 
authority  for  the  proposition  that  the  Legisla- 
ture, acting  even  for  itself,  and  not  throu^ 
commissioners,  is  omnipotent  as  a^inst  evay- 
one  but  the  people  in  the  matter  of  regulatiog 
rates,  except  to  the  extent  that  they  may  con- 
trol profits.  They  seem  to  hold  that  the  Legis- 
lature may  itself  go  this  far  as  to  profits,  even 
confining  the  language  of  the  opinions  to  the 
facts,  in  one  or  more  of  the  several  casesw 
There  is,  under  the  plea  mentioned,  no  ques- 
tion before  us  as  to  what  the  profits  shall  be. 

Admitting  for  the  purposes  of  this  case  tbat 
between  the  line  just  above  a  compensatory 
rate  and  one  defining  excessive  charges,  or  ex- 
tortion, the  discretion  of  the  Legislature  may 
be  conclusive  as  against  judicial  interfereooe, 
or  even  admitting  that  in  the  exercise  of  alegis- 
lative  discretion  the  law-making  power  may 
itself  prescribe  for  common  carriers  rates  thtt 
will  not  compensate,  and  that  the  courts  on- 
not  prevent  the  enforce  ment  of  them,— we  yet 
do  not  think  that  any  such  power  exclusive  of 
judicial  inquiry  has  been  given,  if  it  could  haw 
been,  to  the  railroad  commissioners  by  our 
statute.  Of  course  no  such  power  was  given 
to  the  Mississippi  commissioners;  it  could  be 
shown  **in  defense"  that  their  rates  were  un- 
just, and  were,  therefore,  subject  to  both  judi- 
cial and  of  course  legislative  supervision  or 
control  as  to  their  reasonableness,  as  is  clesr 
from  the  statement  of  facts  in  the  Stone  Cam. 
116  U.  S.  814  [29  L.  ed.  640]. 

The  grant  to  the  appellant  company  of  the 
"power  •  •  •  to  make,  build,  maintain,  equip, 
use  and  operate  a  railroad"  between  the  points 
designat^a,  particularly  when  considered  in 
connection  with  another  provision  of  its  Char- 
ter Act,  to  the  effect  that  it  shall  not  charge 
more  than^  five  cents  per  mile  for  passenger 
transportation,  and  making  the  exaction  oi  a 
greater  sum  by  any  officer  or  agent  of  the 
company  a  misdemeanor  (§§  1,  8,  diap.  8885), 
gave  it  authority  to  charge  a  reasonable  sum 
for  the  carriage  of  persons  and  property. 

The  duty  of  a  raib*oad  compaiiy  to  carry  and 
charge  only  reasonable  compensation  are  inci- 
dents of  its  occupation  as  a  common  carrier. 
The  authority  to  carry  implies  authority  to 
charge  a  reasonable  compensation  for  the  car- 
riage. Winona  &  St  P.  R.  Co.  v.  Blake,  W 
U.  S.  180  [24  L.  ed.  99];  Stone  v.  Farmers  L 
4b  T.  Go,  116  U.  S.  329  [29  L.  ed.  648]. 

To  earn  money  is  a  purpose  and  legitimate 
object  of  a  railroad  company.  Though  a  pub- 
lic highway  and  subject  to  public  control  as 
such  m  many  respects,  yet  it  differs  from  the 
ordinary  public  highway  in  the  feature  of  be- 
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ing  private  property.  A  railroad  and  its  equip- 
ment represent  tbe  private  capital  invested  in 
tbem,  and  the  income  from  the  operation  of 
the  same  is  looked  to  and  relied  upon  for  the 
expense  of  at  least  the  maintenance  and  opera- 
tion. This  is  the  ordinary  rule,  and  in  view 
of  the  particular  pleading  now  under  consid- 
eration is  the  one  applicable  here. 

To  require  of  a  railroad  company  which  bas 
been  incorporated  and  given  power  to  con- 
struct and  operate  a  railroad,  and  charge  rea- 
sonable rates  for  the  transportation  of  persons 
and  property,  and  has  already  constructed  its 
road,  that  it  shall  carry  persons  and  property 
at  rates  of  charges  not  sufficient  to  pay  tbe  ex- 
penses of  operating  the  road  is,  as  a  matter  of 
fact,  to  compel  it  to  carry  without  reward, 
and  to  take  tbe  use  of  its  property  witbout 
just  compensation. 

The  same  would  be  equally  true  of  a  natural 
person  who  might  be  authorized  to  operate  a 
railroad,  and  upon  whom,  after  be  had  built 
and  equipped  his  road,  the  law-making  or 
other  power  sbould  enforce  such  terms  of 
business. 

A  railroad  is  of  no  value  except  in  the  use  of 
it;  kept  in  idleness,  it  is  a  source  of  expense 
and  subject  of  decay.  Operated  without  re- 
muneration its  ruin  is  hastened,  and  a  constant 
accumulation  of  indebtedness  becomes  an  in- 
separable incident  to  its  ownership  unless 
means  from  independent  sources  are  applied  to 
the  cost  of  its  maintenance  and  operation;  and 
if  this  is  done  the  enforced  consumption  of 
such  means  is  in  its  character  of  tbe  same  ef- 
fect upon  the  owner. 

It  is  the  duty  of  a  common  carrier  to  receive 
and  carry  whatever  is  properly  offered  to  it 
for  carriage.  As  to  freights,  it  is  an  insurer, 
and  its  liability,  unless  limited  by  special  agree- 
ment, extends  to  all  losses  not  occasioned  by 
the  act  of  God  or  the  public  enemy.  For  in- 
juries occurring  to  passengers  from  the  unsafe 
condition  of  tbe  roadbed,  or  from  insufficient 
or  defective  equipment  or  unskillful  and  neg- 
ligent management,  the  company  is  responsi- 
ble in  damages.  The  safety  of  humau  life 
and  the  good  of  every  public  interest  require 
of  them  the  soundest  condition,  tbe  fullest 
equipment  and  most  skillful  and  careful  oper- 
ation; and  it  is  the  province  of  the  courts  to 
enforce,  when  properly  called  upon,  the  law 
which  imposes  these  entirely  proper  and  indis- 
pensable ciemands. 

A  railroad  which  cannot  earn  enough  to  pay 
its  operating  expenses  because  it  is  not  permit- 
ted by  the  State  to  charge  rates  sufficient  for 
such  purpose,  must  as  a  natural  result  of  such 
state  regulation,  become  a  nuisance  and  a 
menace  to  human  life. 

Assuming  that  a  railroad  company  can  be 
compelled  to  operate  its  road,  the  result  fol- 
lows, if  its  rates  of  charges  be  fixed  against  its 
will  at  less  than  the  cost  of  operation,  that  its 
property  is  used  for  the  benefit  of  the  public 
without  reward  or  just  compensation.  If  it 
can  be  compelled  to  operate  for  a  little  less  tban 
the  expenses  of  doing  so,  so  can  it  for  much 
less.  This  principle  is  made  more  onerous, 
but  not  more  unjust,  by  the  greater  degree  to 
which  the  exercise  of  the  power  may  be  car- 
ried. These  propositions,  as  matters  of  fact, 
seem  to  us  entirely  true.  If  the  rates  pre- 
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scribed  by  the  State  or  a  commission,  will  not 
pay  operating  expenses,  and  the  company  is 
thereby  compelled  to  stop  its  operations,  tbe 
company  is  deprived  of  tbe  use  of  its  property 
and  it  is,  in  effect,  rendered  valueless. 

In  Pumpdly  v.  Qreen  Bay  Canal  Company, 
80  U.  8. 13  Wall.  166  [20  L.  ed.  557],  it  was  held 
that  by  "the  general  law  of  European  nations 
and  the  common  law  of  England  it  was  a 
qualification  of  the  rights  of  eminent  domain 
that  compensation  should  be  made  for  private 
property  taken  or  sacrificed  for  public  use; 
and  the  constitutional  provisions  of  tbe  United 
States  and  of  tbe  several  States  wbich  declare 
that  private  property  shall  not  be  taken  for 
public  use  without  just  compensation  were  in- 
tended to  establish  this  principle  beyond  legis- 
lative control;  it  is  not  necessary  tbat  property 
should  be  absolutely  taken,  in  tbe  narrowest 
sense  of  that  word,  to  bring  tbe  case  within 
tbe  protection  of  this  constitutional  provision. 
There  may  be  such  serious  interruption  to  the 
common  and  necessary  use  of  property  as  will 
be  equivalent  to  a  taking,  within  the  meaning 
of  the  Constitution;  the  backing  of  water  so  as 
to  overflow  the  lands  of  an  individual,  or  any 
other  superinduced  addition  of  water,  earth, 
sand,  or  other  material  or  artificial  structure 
placed  on  land,  if  done  under  statutes  author- 
izing it  for  tbe  public  benefit,  is  such  a  taking 
as  by  the  constitutional  provision  demands 
compensation. 

An  injury  resulting  directly  to  a  railroad 
company  from  the  action  of  railroad  commis- 
sioners as  to  it  is,  we  think,  easily  and  clearly 
distinguishable  from  imlirect  and  consequen- 
tial dama^  resulting  from  public  improve- 
ments. ^ortTiern  Transp.  Co.  v.  Chicago,  99 
U.  S.  635  [25  L.  ed.  836]. 

Railroaas  are  not  in  themselves,  or  necessa- 
rily, public  nuisances,  and  detrimental  to  the 
public  morals,  public  health,  or  public  safety. 
While  their  operation  in  many,  if  not  all,  re- 
spects, calls  for  tbe  exercise  of  special  skill  and 
eminent  care,  and  they  are  to  be  so  used  as  not 
unnecessarily  to  injure  another,  as  is  all  private 
property,  and  their  use  may,  to  a  certain  ex- 
tent, be  regulated,  tbey  cannot,  nor  can  their 
ordinary  use,  reasonably  be  declared  to  be  prej- 
udicial to  the  general  welfare.  It  belongs,  of 
course,  to  the  legislative  department  to  exert 
what  is  known  as  the  police  powers  of  the 
State,  and  to  determine  primarily  wbat  meas- 
ures are  appropriate  or  necessary  for  tbe  pro- 
tection of  tbe  morals,  the  health  or  the  safety 
of  the  public;  but,  says  the  Supreme  Court  of 
the  United  States,  in  Mugler  v.  Kansas,  128  U. 
S.  661  [31  L.  ed.  210],  it  does  not  follow  that 
every  statute  enacted  ostensibly  for  tbe  promo- 
tion of  these  ends  is  to  be  accepted  as  a  legiti- 
mate exertion  of  the  police  powers  of  tbe  State; 
there  are  of  necessity  limits  beyond  which  leg- 
islation cannot  rightfully  go. 

"Tbe  courts  are  not  bound  b}'^  mere  forms, 
nor  are  they  to  be  misled  by  mere  pretences. 
They  are  at  liberty,  indeed  are  under  a  solemn 
duly,  to  look  at  the  substance  of  things  when- 
ever they  enter  upon  tbe  inquiry  wbether  the 
Legislature  has  transcended  tbe  limits  of  its  au- 
thority. 

If,  therefore,  a  statute  purporting  to  have 
been  enacted  to  protect  the  public  health,  the 
public  morals  or  the  public  safety,  has  no  real 
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or  substantial  relation  to  those  objects,  or  is  a 
palpable  invasion  of  rights  securea  by  the  fun- 
damental law,  it  is  the  duty  of  the  courts  to  so 
adjudge  and  thereby  give  effect  to  the  Consti- 
tution." 

In  this  case  it  was  held  that  the  destruction, 
through  the  exercise  of  the  police  power,  and 
without  allowing  compensation,  of  the  proper- 
ty used  in  violation  of  law  in  maintaining  a 
public  nuisance,  is  not  taking  of  property  for 
public  use,  and  does  not  deprive  the  owner  of 
It  without  due  process  of  law:  and  that  a  State 
has  the  constitutional  power  to  declare  that  any 
place  kept  and  maintained  for  the  illegal  man- 
ufacture and  sale  of  intoxicating  liquors  shall 
be  deemed  a  common  nuisance,  and  be 
abated. 

It  is  said  in  the  opinion  that  we  cannot  shut 
out  of  view  the  fact,  within  the  knowledge  of 
all,  that  the  public  health,  public  morals  and 
public  safety  ma^  be  endangered  by  the  gen- 
eral use  of  intoxicatinci:  drinks,  nor  the  &ct, 
established  by  statistics  accessible  to  everyone, 
that  the  idleness,  disorder, pauperism  and  crime 
existing  in  the  country  are  in  some  degree  at 
least  traceable  to  this  evil. 

Certainly  railroads  cannot  be  classed  with  in- 
toxicating liquors,  or  with  property  used  in 
their  manufacture  and  sale,  as  subjects  of  the 
police  power  to  the  extent  of  being  liable  to  be 
taken  or  destroyed,  or  their  use  be  prohibited, 
without  compensation  as  dangerous  to  the 
health,  morals  or  safety  of  the  public.  The 
police  power  rests  ''upon  the  fundamental 
principle  that  everyone  shall  so  use  his  own  as 
not  to  wrong  or  injure  another"— 123  U.  8. 
667  [31  L.  ed.  212]— and  there  is  not  in  a  rail- 
road,  kept  in  good  condition  and  operated 
properly,  anything  offensive  to  this  maxim. 

A  statute  which  should  propose  to  make  all 
railroad  property  existing  at  the  time  of  its  en- 
actment a  nuisance,  if  its  ordinarv  use  as  such 
should  be  continued  after  a  certam  future  day, 
and  prohibit  its  use  after  such  day  without  pro- 
viding compensation  for  the  loss  sustained 
from  the  prohibition  of  such  use,  would  we 
think,  upon  the  doctrine  of  Mugler  v.  Kansas, 
be  unconstitutional.  The  limit  to  the  exercise 
of  the  police  power,  says  Judge  Cooley,  must 
be  this:  "The  regulations  must  have  reference 
to  the  comfort,  safety  or  welfare  of  society; 
they  must  not  be  in  conflict  with  any  of  the 
provisions  of  the  charter;  and  they  must  not, 
under  the  pretense  of  regulation,  take  from  the 
corporation  any  of  the  essential  rights  and 
privilege^  which  the  charter  confers.  Cooley, 
Const.  Lim.  5th  ed.  ♦  677;  Peop'e  v.  Jackson  <& 
M,  Plank  Boad  Co.  9  Mich.  285;  Pingry  v. 
Washburn,  1  Aiken,  264. 

Neither  in  our  Railroad  Commission  Law, 
nor  in  the  constitutional  provision  upon  which 
it  is  based,  is  there  anythmg  which  of  itself  de- 
clares or  implies  such  a  prohibition,  or  contem- 
plates the  making  of  one  by  the  commissioners; 
yet  if  the  enforcement  of  the  rates  prescribed 
by  the  commissioners  would  have  this  effect  up- 
on the  railroad  in  question,  we  think,  consid- 
ering the  particular  pleadings  now  under  dis- 
cussion, it  would  be,  as  against  the  railroad 
company,  an  infraction  of  the  provision  of  our 
Declaration  of  Rights  (s^  12),  that  no  person 
shall  be  deprived  of  his  property  without 
8  L.  R,  A. 


due  process  of  law,  nor  shall  private  property 
be  taken  without  just  compensation. 

The  railroad  commissioners  have  prescribed 
a  passenger  rate  of  three  cents  per  mile  is  a 
reasonable  and  just  rate  for  the  appellant  com- 
pany. In  the  case  before  us  the  company  has 
charged  at  the  rate  of  A\\  cents,  or,  in  other 
words,  have  charged  about  50  per  cent  more 
than  the  commission  rate.  Upon  the  plead- 
ings the  State  contends  that  the  commisioDer'fr 
rate  is  reasonable  and  just,  and  that  of  the  rail- 
road company  unreasonable  and  unjust;  yet  it 
admits  that  the  railroad  would  not  have  earaed 
expenses  of  operation  if  it  bad  carried  at  the 
schedule  of  passengers  and  proper^  rates  fixed 
by  the  commission,  or  by  charging  at  a  le» 
rate  than  that  which  the  passenger  m  this  case 
was  required  to  pay. 

What  the  commission  rates  for  carrying 
property  are,  we  are  not  advised.  We  only 
know  then  that  the  commissioners  have  |»e- 
scribed  such  rates  generally,  as,  the  State  ad- 
mits, will  not  pay  the  operating  expenaes;  and 
these  include  a  passenger  rate  of  three  ceata. 
The  legal  problem  involved  in  these  facts  is 
whether  the  action  of  the  commission-  is  to  be 
regarded  as  conclusively  lawful,  and  within 
the  limits  of  their  powers,  or  as  beyond  them 
and  infringing  the  constitutional  rights  of  the 
company. 

We  have  found  no  case  which  holds  that  a 
railroad  company  can  be  compelled  to  cany  at 
unremunerative  rates. 

In  Chicago  Railway  Cofnvany  v.  l)e$  [9 
Inters.  Com.  Rep.  825.  1  L.  R.  A.  7i4,  35 
Fed.  Rep.  866],  18  Railwav  Age,  600.  decided 
by  Jtidge  Brewer  of  the  United  States  Circtiit 
Court  (see  also  Chicago,  B.  d  O,  R,  Co,  v.  Jkn^ 
5  R.  &  Corp.  Law  Journal,  208).  it  was  held 
that  where  the  rates  prescribed  will  not  pay 
some  compensation,  the  courta  may  give  pro- 
tection against  their  enforcement.  Some  rule, 
he  savs,  must  exist,  fixed  and  definite,  to  coki- 
trol  the  action  of  the  courts;  for  a  chancellor  is 
not  at  liberty  to  substitute  his  discretion  ae  to 
reasonableness  of  rates  for  that  of  the  Legisla- 
ture. The  Legislature  has  the  discretion,  and 
the  general  rule  is  that  where  any  officer  baa 
discretion,  his  acts  within  the  limits  of  that  dis- 
cretion are  not  subject  to  review  by  the  courts. 
Decisions  of  the  supreme  court,  he  says,  aeem 
to  forbid  such  a  limit  to  the  power  of  the  Legisla- 
ture as  that  its  lowest  rates  must  allow  a  profit 
equal  to  the  lowest  current  rate  of  interest  (say 
8  per  cent);  and  the  right  of  judicial  interfer- 
ence exists  only  where  the  schedule  of  rates  es- 
tablished will  fail  to  secure  the  owners  aome 
compensation  or  income  from  their  investment; 
and  when  some  compensation  is  allowed  by  tbe 
rates,  the  question  becomes  one  of  legislative 
policy. 

In  Dow  V.  Beidelman,  125  U.  S.  680  [31  L. 
ed.  841],  the  evidence  showed  that  under  the 
maximum  passenger  tariff  of  three  cenu,  pre- 
scribed by  the  Arkansas  Statute,  tbe  net  income 
of  the  road,  with  its  existing  traffic,  would  pay 
less  than  i\  per  cent  on  the  original  coet  of  tbe 
road,  and  only  a  little  more  than  2  per  cent  on 
the  amount  of  tbe  bonded  debt,  without  any 
proof,  however,  of  the  cost  of  the  bonded  debc 
or  the  amount  of  the  capital  atock,  or  of  tbe 
price  paid  for  the  road;  and  this  was  held  nol 
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to  be  a  taking  of  the  property  without  due  pro- 
•cess  of  law,  and  that  the  court  bad  no  means, 
under  the  facts,  of  determining,  if  it  could  un- 
der any  circumstances,  that  the  rate  of  mileage 
was  unreasonable. 

Though  in  the  case  of  State  v.  Chicago  Rail- 
road Company,  88  Minn.  281.  it  was  held  that 
the  determination  of  the  commissioners  as  to 
what  are  equal  and  reasonable  fares  and  rates 
is  conclusive,  and  that  in  proceedings  by  man- 
damus to  compel  compliance  with  the  rates 
recommended  and  published  by  them,  no  issue 
can  be  raised,  or  inquiry  had  on  that  question; 
still  that  was  not  a  case  involving  the  entire 
rates,  but  only  the  rate  on  one  article,  and 
there  was  no  contention  that  the  entire  tariffs 
as  prescribed  by  the  commissioners  would  not 
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he  fact  that  the  tariff  on  simply  one  or  sev- 
eral articles  may  be  unremunerative  is  not 
ground  for  an  assumption  that  the  tariffs  are  so 
as  a  whole,  nor  reason  to  our  minds  for  judi- 
cial interference  in  behalf  of  the  railroad  com- 
pany. 

Whether  under  a  general  law  for  the  incor- 
poration of  railroads,  like  ours,  where  there  is 
practically  no  restriction  upon  the  number  of 
railroads  that  may  be  built  and  operated,  the 
construction  of  additional  roads  in  a  section  of 
the  State  already  amply  supplied  with  such 
transportation  facilities,  would  present  a  ca^e 
in  which  the  exaction  of  prohibitorv  or  other- 
wise onerous  rates  may  be  prevented,  though  it 
result  m  an  impossibility  for  some  or  all  of  the 
loads  to  make  expenses,  we  need  not  say;  no 
auch  case  is  before  us. 

When  it  is  said  by  the  Interstate  Commerce 
Commissioners, in  New  Orleans  Cotton  ExcJiange 
V.  Cincinnati  Bailroad  Company  [2  Inters. 
Com.  Rep.  289].  decided  November  26,  1888, 
that  "Where  there  are  more  roads  than  the  busi- 
ness, at  fair  rates,  will  remunerate,  they  must 
rely  upon  future  earnings  for  the  return  of  in- 
vestments and  profits,"  we  do  not  understand 
them  to  have  meant  that  such  roads  must  rely 
on  the  future  for  expenses  also.  The  road 
there  in  question  was  making  more  than  its  ex- 
penses, but  not  enough  to  pay  these  and  inter- 
est or  fixed  charges.  In  view  of  the  undevel- 
oped state  of  the  law,  each  case  must  be  decid- 
ed upon  its  facts  as  it  arises. 

Confining  ourselves  to  the  case  made  by  the 
pleadings,  where  only  one  railroad  is  shown  to 
traverse  the  territory  in  question,  and  on  the 
one  hand  the  commissioners  say  the  com  pan  jr 
must  not  charge  more  than  3  cents,  although  it 
will  compel  a  loss  of  money^,  and  the  company 
«ays  it  cannot  pay  operatmg  expenses  at  the 
rates  of  freight  and  passenger  charges  pre- 
scribed by  the  commissioners,  or  without 
charging  A\\  cents  per  mile,  our  opinion  is  that 
the  action  of  the  commissioners  in  prohibiting 
the  larger  rate  is  a  palpable  abuse  of  their  dis- 
cretion and  a  trespass  upon  the  rights  of  the 
company,  and  one  which,  if  enforc^  with  the 
freight  rates  prescribed,  would  amount  in  law 
and  in  fact  to  taking  the  property  of  the  com- 
pany without  just  compensation.  It  is  not  a 
reasonable  rate,  considered  either  with  refer- 
ence to  the  interests  of  the  people  or  those  of 
the  railroad  company,  or  both. 

K  the  enforcement  of  these  rates  is  persisted 
in  it  must  end  in  the  dilapidation  of  the  road 
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and  imperil  the  lives  and  property  of  the  peo- 
ple, una  finally  destroy  an  avenue  of  transpor- 
tation which  conveys  persons  in  from,  say, 
seven  to  nine  hours,  and  at  a  cost  of  say  $7.25 
(estimating  the  rate  at  4^  cents  per  mile),  over 
a  distance  of  161  miles,  which,  before,  it  would 
have  taken  several  days  to  travel  through  the 
same  territory  by  the  ordinary  roads,  at  far 
sreater  expense,  or,  in  the  particular  case  be- 
fore us,  carrying  a  passenger  twenty-six  miles 
in  less  than  an  hour  and  a  half  for  $1.25  when, 
before  construction  of  the  road,  the  only  means 
of  conveyance  was  private  conveyance  or  a  hack 
line,  at  the  slow  speed  and  i>er8onal  inconven- 
ience incident  to  such  primitive  mode  of  travel, 
including  the*  passage  of  a  river  on  an  ordinary 
ferry. 

It  would  be  idle  to  say  that  we  cannot  take 
judicial  notice  of  the  ordinarv  modes  of  con- 
veyance formerly  existine  in  this  section  of  the 
country,  or  that  the  only  means  of  railroad 
travel  from  the  western  portion  of  West  Flori- 
da to  the  middle  and  eastern  portions  of  the 
State  were  through  the  adjoining  States  of  Al- 
abama and  Qeorgia. 

Whether  or  not  as  a  matter  of  fact,  the  rates 
prescribed  by  the  railroad  commission  will,  in- 
cluding also  its  earnings  from  all  sources  of 
commerce  beyond  the  control  of  such  commis- 
sioners, pay  its  operating  expenses,  is  some- 
thing which  we  are  not  called  upon  to  express 
an  opinion  on. 

What  we  sav  is  based  simply  upon  the  ad- 
mission made  ov  the  demurrer  to  the  third  plea. 
Upon  an  issue  being  joined  on  this  plea,  every 
source  of  income  of  the  railroad  company  can 
be  Inquired  into,  and  the  necessity  and  reason- 
ableness of  every  expense  investigated  and  set- 
tled. It  is  not,  as  a  matter  of  fact,  to  be  pre 
sumed,  outside  the  admissions  of  this  demur- 
rer, that  the  commissioners  would  impose  upon 
this  railroad  a  rate  of  three  cents  unaer  the  cir- 
cumstances indicated  by  the  plea,  if  they 
thought,  considering  also  the  rates  of  freight 
adopted  by  them,  that  the  company  could  not 
pay  its  operating  expenses  without  charing  at 
the  passenger  rate  it  has  charged  in  this  case. 

Under  the  statute  the  burden  will  be  upon 
the  company  to  make  out  a  prima  facie  case 
sustaining  its  plea  before  the  State  will  be  called 
upon  to  introduce  any  evidence;  and  if  this  be 
done  by  the  company,  the  State  must  then, 
through  the  instrumentality  of  its  commission- 
ers and  any  other  proper  means,  establish  the 
justice  of  the  action  of  the  commissionere  in 
fixing  the  schedule  of  passenger  and  freight 
rates,  against  the  arraignments  hich  the  com- 
pany has  made  of  them  in  its  third  plea. 

Although  what  we  have  said  assumes  that 
the  Legislature  either  cannot,  or  has  not  by  the 
statute,  shut  out  all  judicial  inquiry  as  to 
whether  the  commissioners  by  their  action  may 
deprive  a  common  carrier  of  any  constitutional 
right,  or  have  exceeded  the  powers  given  them, 
yet  it  is  proper  to  say  a  few  words  on  the  sub- 
ject. 

"Sufficient,"  as  defined  by  Webster,  means 
"adequate  to  sufiSce;  equal  to  the  end  pro- 
posed; competent."  Whether  in  view  of  this 
definition,  the  word  sufficient ,  as  used  in  the 
statute,  can  be  held  to  mean  conclusive,  may 
be  a  subject  of  debate  if  we  look  simply  at  the 
language  just  quoted  from  the  statute. 
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In  prescribing  the  powers  of  the  commis- 
sioners the  statute  has  authorized  and  required 
them  to  make  "reasonable  and  just"  rates  of 
freight  and  passenger  tariffs,  and  to  make 
schedules  ''of  just  and  reasonable"  rates. 

Another  section  of  the  statute  enacts  that  if 
a  railroad  company  shall  willfully  charge  more 
than  "a  fair  and  reasonable  rate  of  toll  or  com- 
pensation for  the  transportation  of  passengers 
or  freight,"  it  shall  be  deemed  guilty  of  extor- 
tion. 

It  is  apparent  throup^hout  the  act,  as  is  shown 
by  extracts  from  it  m  the  first  pa^es  of  this 
opinion,  that  the  purpose  of  the  Legislature 
was  to  secure  nothing  but  reasonable  and  just 
rates,  and  in  this  the  statute  is  in  harmony  with 
the  Constitution.  The  purpose  of  the  provis- 
ion making  the  schedules  evidence  was  not  to 
define  the  powers  of  the  commissioners,  it  was 
to  make  or  declare  a  rule  of  evidence,  and  re- 
lieve the  State  or  person  suing  a  railroad  com- 
pany under  the  Act,  from  the  burden  of  prov- 
ing all  the  facts  and  details  which  would  other- 
wise be  necessary  to  entitle  the  plaintiff  to  a  re- 
covery in  the  absence  of  evidence  in  behalf  of 
the  company. 

All  facts  and  details  as  to  rates  lie  more 
peculiarly  in  the  knowledge  of  the  railroad 
companv,  and  it  is  entirelv  reasonable  that  it 
should  De  visited  with  the  burden  of  over- 
throwing the  correctness  of  any  rates  estab- 
lished by  a  commission  by  the  introduction  of 
such  facts  and  circumstances.  The  purpose 
of  this  provision  being,  then,  a  means  adopted, 
not  to  secure  reasonaole  and  just  rates,  but  to 
relieve  the  plaintiff  from  a  more  onerous  rule  of 
evidence,  we  think  that  sufiicientdoes  not  mean 
"conclusive." 

Again,  the  harshness  of  the  rule  that  a  sched- 
ule snail  be  conclusive,  would  itself  tend  against 
such  construction,  where  there  is  any  doubt. 
To  authorize  and  require  a  ministerial  body  to 
make  reasonable  and  just  rates,  and  vet  pro- 
vide that  proof  of  its  action  thereunder  shall 
be  conclusive  evidence  that  their  action  was 
proper,  and,  no  matter  what  the  circumstances, 
that  they  could  not  be  inquired  into  or  ques- 
tioned, would  be  very  extraordinary  legisla- 
tion. 

The  questionable  character  of  any  such  leg- 
islation favors,  of  itself,  a  different  construc- 
tion. Chicago  d  A.  B.  Co.  v.  People,  67  111. 
11. 

In  our  opinion  the  effect  of  the  provision 
was  to  provide  a  new  mode  of  proving  the  rea- 
sonableness and  just  character  of  the  rates,  and 
make  such  proof  competent  and  adequate  evi- 
dence of  the  correctness  of  the  action  of  the 
commissioners,  in  the  absence  of  countervail- 
ing proof  that  they  have  exceeded  their  pow- 
ers or  clearly  abused  their  discretion  and  in- 
vaded some  right  of  the  railroad  company. 
There  is  nothing  in  Georgia  Railroad  Company 
V.  Smith,  70  Gki,694,  inconsistent  with  this  view. 

It  is  argued  that  the  State  has  granted  to  the 
appellant  company  more  than  8,000,000  acres  of 
lands,  to  say  nothing  as  to  lands  enuring  to  it 
from  the  general  government,  and  that  this 
large  grant  of  land  was  the  security  upon  which 
appellant  reposed  together  with  future  earnings 
when  it  constructed  a  railroad  through  a  coun- 
try with  only  eight  inhabitants  to  the  square 
mile. 
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It  is  true  that  by  one  section  of  the  Cfauler 
Act  of  this  company,  the  State  granted  to  it, 
"to  aid  in  the  construction  of  the  road,  the  al- 
ternate sections  of  lands  lying  within  six  miles 
of  and  on  each  side  of  the  road,  granted  by 
the  United  States  to  this  State  by  the  Act  of 
September  %,  1850,"  commonly  known  as  the 
Swamp  Land  Act;  and  by  another  section  it 
granted  to  the  company,  "in  consideration  of 
the  benefits  that  will  accrue  to  the  State  from 
the  construction  of  such  railroad,"  20,000  acres 
per  mile,  for  each  mile  the  company  may  giMle, 
cross-tie  and  iron,  the  lands  to  be  of  tfaoee 
granted  to  the  State  by  said  Act  of  CoDfmsB, 
and  lying  "nearest  the  une  of  said  railroi^aod 
extensions,  and  not  otherwise  granted.** 

There  is  nothing  in  the  pleading  of  this  case 
to  indicate  what  (quantity  of  land,  if  any,  haa 
been  actually  received  by  the  company  under  i 
either  of  these  grants;  nor  upon  this  demoirer, 
or  the  entire  pleadines,  can  we  assume  that  tiie  | 
rates  have  been  fixed  by  the  commissioD  with 
regard  to  the  reception  by  the  company  of  any 
land  under  such  grants. 

It  would,  in  view  of  the  pleadings  and  the 
consequently  limited  attention  given  the  sub- 
ject in  argument,  be  entirely  gratuitous^  for 
us  to  say  anything  as  to  what  part  the  hmd 
grant  can  properly  play  in  the  matter  of  fixing 
rates.  Upon  issues  properly  made  up,  in  fact 
upon  an  issue  joined  on  this  plea,  if  it  he  that 
the  land  or  any  of  it  actually  received  by  this 
company  is  applicable  to  expenses  of  operation, 
or  would  otherwise  go  to  a  reduction  of  rates 
to  be  charged  the  people,  on  passeni^r  or  freight 
transportation,  it  can  be  shown  in  support  of 
such  rates,  should  it  become  necessary  to  do 
so. 

The  same  may  be  said  as  to  the  lands  granted 
to  the  State  by  the  Act  of  Congress  of  May 
17,  1856,  which  the  16th  aectioD  of  the  com- 
pany's Charter  Act  provides  the  company  shall 
have. 

The  demurrer  of  the  State,  in  so  far  it  is  ap- 
plicable to  the  third  plea,  should  have  been 
overruled. 

II.  The  fourth  plea  seta  up  a  series  of  facts,, 
which  are  claimed  to  constitute  a  defense  to  the 
action,  and  are  alleged  to  have  been  presented 
to  the  commissioners  and  the  board  of  revieen 
as  reasons  against  the  enforcement  of  their 
rates.    They  are: ' 

(a.)  The  railroad  was  completed  in  April, 
1888,  when  the  company  began  to  operate  it, 
and  is  161  miles  long.  Its  construction  and 
ecjuipment  cost  $3,845,080.  That  the  commis- 
sioners' rates  are  very  much  lea  than  those 
heretofore  charged  by  the  company,  and  the 
company  has  failed  to  realize  from  the  oper«tioa 
of  its  road,  upon  the  latter  charges,  enough  lo 
meet  the  necessary  expenses  of  the  operation 
and  ownership  of  the  road,  and  the  operaiioD 
of  the  road  from  April,  1888,  has  been  pradeot, 
economical  and  judicious,  and  with  an  eye 
single  to  the  increase  of  hicome  and  decrease  of 
expenditures. 

(6.)  That  from  April,  1883,  to  June  80, 1887 
(4^  years),  the  gross  earnings  exceeded  the  bare 
expenses  of  operation  (including  taxes)  (Mily  for 
$52,662.50,  or  thirty-six  and  sixteen  seventeen- 
hundredths  of  one  per  cent  per  annum  upon 
the  actual  cost  of  the  road  and  its  equipment; 
and  the  cost  of  the  actual  and  necessary  repairs 
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and  current  employment  largely  exceeded  said 
ostensible  excess  of  |52,662.50. 

(c.)  For  the  year  ending  June  80,  1887.  the 
excess  of  the  operating  expenses  (not  including 
taxes)  over  the  income  from 'a II  sources,  was 
$4,234.52.  The  taxes  were  $17,069.15,  and 
with  said  excess  aggregate  $21,303.67. 

(rf.)  For  the  period  from  June  80, 1887,  to 
March  1,  1888  (and  thereafter  in  like  propor- 
tion) the  excess  of  the  operating  expenses  of 
the  road  over  income  from  all  sources  has  been 
$15,834.87. 

(e.)  That  West  Florida,  through  which  the 
road  runs,  has  only  eight  inhabitants  to  the 
square  mile.  That  alonf  the  entire  route  from 
Pensacola,  acit^  of  12,000  or  15,000  inhabitants, 
to  River  Junction,  there  are  but  two  towns  ex- 
ceeding 1,000  inhabitants,  and  but  three  which 
exceed  250  inhabitants.  The  main  staple  for 
shipment  is  lumber,  for  the  transportation  of 
which  numerous  streams  vie  with  the  company 
at  a  rate  much  cheaper  than  it  can  afford. 

(/.)  That  the  rates  of  freight  and  passage 
over  the  line  of  the  road  from  points  off  to 
points  on,  and  from  ooints  on  to  points  off,  are 
fixed  and  determined  by  competition  upon  a 
basis  much  lower  than  those  fixed  by  the  com- 
missioners, and  cannot  be  increased  by  the  de- 
fendant. 

iff.)  That  at  the  be^nning  of  the  partial  oper- 
ation of  the  road,  viz. :  from  August  5,  1888, 
to  February  1,  1885,  the  local  rates  were  fol- 
lows: 

Agents — 1st  class  rates  4^  cents  per  mile. 
Agents — 2d  class  rates  SJ  cents  per  mile. 
Conductors — 1st  class  rates  6  cents  per  mile. 
Conductors — ^2d  class  rates  4  cents  per  mile. 
Round  trip  rate  7  cents  per  mile. 

During  the  existence  of  these  rates  nearly  90 
per  cent  of  the  passengers  traveled  on  the  8i 
cent  rate.  The  above  rates  were  found  to  be 
entirely  unremunerative,  and  the  8i  and  4  cents 
rates  were  abolished  on  February  1 ,  1886.  That 
this  change  did  not  result,  and  has  not  resulted, 
in  the  decrease  in  the  number  of  local  passen- 
gers, but  immediately  upon  such  chan^  the 
gross  income  from  the  transportation  of  such 
passengers,  which  had  prior  thereto  been  not 
only  unremunerative,  but  practically  of  un- 
varying amount,  increased  fifteen  per  cent  for 
the  ensuing  year,  which  increase  has  been  main- 
tained with  uniformity  since  that  time. 

(A.)  That  at  the  beginning  of  the  completed 
operation  of  the  road,  defendant  established 
rates  of  local  freight  at  a  rate  deemed  by  it  to 
be  remunerative,  which  continued  in  force  till 
January  1,  1885,  when,  to  induce  transporta- 
tion, defendant  reduced  the  rates  upon  the  com- 
modities constituting  more  than  three  fourths 
of  the  freight,  to  a  point  much  below  the 
former  rates,  although  above  the  rates  fixed  by 
the  commissioners;  but  this  reduction  did  not 
cause,  and  has  not  caused,  any  increase  in  the 
quantity  of  freight  transported,  or  in  the  gross 
income  therefrom,  but  the  income  decreased, 
and  has  remained  less  than  it  was  before  the 
reduction. 

There  are  also  assertions  in  the  plea  to  the 
effect  that  "  in  all  human  probability  "  the  def- 
icitB  indicated  in  the  first  four  paragraphs  of 
the  plea  will  continue  for  some  years  to  come, 
as  the  completion  of  roads  having  a  shorter 
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distance  to  operate  between  desirable  points  to 
be  reached  over  defendant's  road  must  and  will 
prevent,  in  a  large  measure,  any  increase  of 
through  business  or  through  business  rates: 
and  that  the  sparseness  of  the  population  and 
the  meagreness  of  the  products  to  be  shipped 
by  rail  tbroufirh  the  country  through  which  the 
road  runs  prevents,  and  will  prevent,  any  in- 
crease in  the  value  of  the  local  business  which 
miffht  otherwise  result  from  a  reduced  rate; 
and  that  a  reduction  of  rates  to  those  prescribed 
by  the  commissioners  would  compel  defendant 
to  forego  any  possibility  of  earning  any  interest 
on  its  investment  or  any  income  from  the 
operation  of  the  road,  and  to  continue  the  oper- 
ation of  it  at  an  irretrievable  loss,  and  render 
the  line  valueless  for  purposes  of  either  opera- 
tion or  sale.  These  assertions  are,  however, 
rather  the  expression  of  opinions  and  appre- 
hensions than  facts  admitted  by  the  demurrer. 

An  admission  by  the  State,  or  even  by  the 
commissioners,  of  the  facts  stated  in  this  plea, 
is  not  an  admission  that  the  rates  prescribeid  by 
the  latter  would  not  be  remunerative.  As  was 
said  by  Judge  Woods  in  the  Tillej/  C<ue,  a  re- 
duction of  rates  is  not  always  followed  by  a 
reduction  of  income,  either  gross  or  net.  It 
can  soon  be  settled  which  is  right —the  railroad 
company's  oflicers  or  the  railroad  commission — 
in  their  view  of  the  effect  of  the  latter's  tariff 
rates,  by  allowing  the  tariff  to  go  into  opera- 
tion.   4  Woods,  452. 

A  different  management  from  that  now  con- 
trolling the  appellant  company  might  agree 
with  the  railroad  commiBsioners  and  adopt  the 
tariff  proposed  by  them,  and  yet  another  man- 
agement might  put  in  force  rates  distinct  from 
either.    The  railroad  commissioners  must  be 

Presumed  by  the  courts  to  understand  railroad 
usiness.  and  to  have  in  careful  keeping  the 
real  interests  of  the  railroads.  The  intncacy 
of  the  subject  of  tariff  and  freight  rates,  the 
importance  of  the  interests  involv^,  and  the  dif- 
ficulty of  courts  dealing  efliciently  with  the  mat- 
ter in  ordinary  suits,  even  considerinc;  merely 
the  time  that  would  be  consumed,  has  led  to  the 
establishment  and  maintenance  of  commission- 
ers at  the  expense  of  the  people.  Their  mis- 
sion is  to  do  Justice  as  between  the  people  and 
the  railroad  companies;  they  are  not  expected  or 
presumed  to  place  any  restrictions  upon  a  rail- 
road except  those  clearly  necessary  to  effect 
the  purposes  of  the  Constitution  and  the  legis- 
lation under  it.  Georgia  R.  Co,  v.  Smith,  70 
Ga.  694. 

Where  a  tariff  has  been  fixed  by  a  commis- 
sion it  must  be  tested  by  experiment,  unless  it 
is  shown  or  appears  upon  its  face  to  be  de- 
structive of  the  railroad's  interests.  Neither 
the  courts  nor  the  railroad  company  can  substi- 
tute its  judgment  for  that  of  the  commission 
where  there  is  room  for  difference  of  Intel li- 
^nt  opinion.  A  different  rule  from  this  would 
install  a  presumption  that  the  commission 
neither  knew  their  duty  nor  desired  to  do  it. 
Like  all  officers,  they  will  be  presumed  to  know 
and  do  their  duty  until  the  contraiy  is  shown. 
Under  circumstances  which  admit  of  no  dif- 
ference of  opinion,  or  when  it  is  admitted  upon 
the  record,  as  in  the  case  of  the  third  plea  con- 
sidered above,  that  the  commission  rates  are 
unremunerative,  their  enforcement  becomes  a 
wrong,  for  which  there  may  be  no  remedy  but 
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in  the  courte;  but  where  there  is  room  for 
honest  judgment  as  to  whether  or  not  such 
rates  will  prove  remunerative,  the  judiciary 
should  not  interfere.  Aoery  v.  Fox,  \  Abb.  tf. 
S.  246. 

When  the  above  case  of  Chicago  Bailroad 
Company  v.  Dey  came  again  before  Jtidge 
Brewer  fast  February,  upon  supplemental  bill, 
the  facts  as  presented  by  the  new  pleading 
showed  that  the  effect  of  the  tariff  of  rates  fixed 
by  the  commissioners  was  doubtful,  with  a 
seeming  probability,  however,  of  their  proving 
compensatory,  and  the  amount  of  business  to 
be  effected  was  small;  he  held  that  the  result 
should  be  left  to  the  test  of  experience,  and  re- 
fused a  preliminary  injunction,  and  dissolved 
the  restraining  order  previously  made.  5  R.  & 
Corp.  L.  J.  203. 

This  is  not  a  good  plea. 

III.  The  first  plea  is  that  the  rate  charged 
for  the  transportation  of  the  passengers  was  a 
reasonable,  and  the  second  plea,  that  the  one 
fixed  by  the  commission  was  less  than  a  rea- 
sonable, rate. 

These  pleas  speak  not  as  to  the  unrea- 
sonableness of  the  tariffs  prescribed  by 
the  commissioners,  considered  as  an  entirety. 


but     simply    as     to     the     passenger     rate. 

The  case  of  State  v.  Chicago  Bailroad  Com- 
pany, supra,  decided  by  the  Supreme  Court  (A 
Minnesota,  is  somewhat  in  point  as  applicable 
to  these  pleas. 

As  between  the  railroad  coinpany  and  a  pas- 
senger, or  the  former  and  the  State,  we  do  not 
think  that  the  company  can  question  before 
the  courts  a  particular  tariff,  on  the  simple 
ground  that  it  is  in  its  judgment  unreasonable, 
or  can  invoke  the  interference  of  the  court  as 
against  the  judgment  of  the  commisaoDen 
that  it  is  unreasonable.  The  courts  have  no 
power  to  make  freight  and  passenger  tariffs. 

In  Cliicago  Railroad  Company  v.  Deg, 5  R& 
Corp.  L.  J.  308,  Judge  Brewer,  in  speaking  of 
his  former  decision  in  the  same  case,  says  (p. 
204):  in  the  injunction  which  was  issued  there 
was  no  assumption  of  power  to  prescribe  rates, 
and  no  pretense  of  interfering  with  the  com- 
missioners in  the  discharge  of  any  duties  im- 
posed on  them  by  the  statute. 

In  view  of  the  eonelusions  announced  a$  to 
the  third  pica,  the  judgment  in  each  of  tke 
cases  mentioned  in  the  first  paragraph  ^  (Ms 
opinion  must  be  retersed,  and  a  neic  trial  grant- 
ed.   Judgments  fjoiU  be  entered  accordingly. 
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STATE  OF  SOUTH  CAROLINA,   ex   reL 

P.   P.    DICKINSON, 

V. 

H.   A.    D.   NEELY,    County   Treasurer   of 

York  County,   et   al. 

(.— S.  C ) 

1.  After  repeated  Instances  in  which  the 
Legrislature  has  recofirnized  the  division  of  coun- 
ties into  townships,  and  especially  after  legis- 
lation reoognizmg  a  particular  township  as  such, 
it  is  too  late  to  question  the  existence  of  such 
township  by  inquiring*  whether  or  not  the  re- 
quired regulations  in  respect  to  the  marking-  of 
the  comers  of  the  townships  and  the  repoi-ting 
to  the  court  and  to  the  Legislature  the  action  of 
the  county  commissioners,  have  all  been  com- 
pUed  with. 

2.  The  Iieg:lslature  has  power  to  impose 

a  tax  upon  the  property  situated  in  a  certain 
township  for  the  purpose  of  aiding  in  the  con- 
struction of  a  railroad  which  passes  through  it, 
provided  a  majority  of  the  residents  of  such 
township  have  signlfled  their  assent  to  the  impo- 
sition of  such  tax. 

8.  That  the  election  at  which  consent  to  the 
imposition  of  a  tax  upon  the  property  in  a  partic- 
ular township  in  aid  of  the  construction  of  a  rail- 
road has  been  manifested  was  held  without  au- 
thority of  law  is  immaterial.  That  fact  will  not 
Invalidate  the  Act  tf  the  Legislature  was  satisfied 
that  consent  was  given. 

4.  Where  an  Act  to  provide  for  the  pay- 
ment of  to^^nship  bonds  issued  in  aid  or  a 
railroad  provides  that  no  tax  shall  be  le\ied  to 
pay  the  interest  on  any  bond  until  the  railroad 
shall  be  completed  through  the  township,  and  also 
provides  that  the  Act  shfill  not  be  construed  to 
authorize  a  tax  to  pay  any  intexest  which  shall 
have  accrued  prior  to  the  completion  of  the  road, 
funds  In  the  hands  of  the  county  treasurer  at  the 
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time  of  such  completion,  arisinir  from  taxes  levied 
before  that  time,  cannot  be  applied  In  payment  of 
Interest  subsequently  aocrulng,  and  an  appUca- 
tion  for  a  mandamus  to  compel  such  payment 
will  be  denied. 

(AprU  16,  1889.) 

PETITION   for   mandamus  to  compel  re- 
spondents to  apply  certain  funds  to  the 
payment  of  an  interest  coupon  attached  to  a 
railroad  aid  bond  issued  by  Cherokee  Town- 
ship.    Denied. 
The  petition  in  tbis  case  was  as  follows: 

The  petition  of  P.  P.  Dickinson,  above 
named,  respectfully  shows  to  the  court: 

1.  That  by  Act  of  the  General  AssembiT  of 
this  State,  entitled  ''An  Act  to  Incorporate  the 
Georgetown  &  North  Carolina  Narrow  Gauce 
Railroad  Company,"  approved  March  4, 18i8 
(16  Stat.  427),  a  charter  of  incorporation  was 
granted  to  the  "Georgetown  &  North  Carohiia 
Narrow  Gauge  Railroad  Company,"  with  au- 
thority to  construct  and  operate  a  narrow 
gauge  railroad  line  from  the  Town  of  Geoige- 
town,  in  this  State,  through  the  Counties  of 
Georgetown,  Williamsburg,  Clarendon,  Sam- 
ter  and  Kershaw,  to  such  point  in  thediiectioD 
of  or  on  the  southern  boundary  line  of  the 
State  of  North  Carolina  as  may  be  determined 
upon;  and,  by  an  amendatory  Act  of  Fcteu- 
ary  9,  1882  (17  Stat.  961),  the  said  railrond 
company  was  authorized  and  empowered  to 
make  their  road  either  narrow  gauge  or  broad 
gauge  as  might  be  deemed  best. 

2.  That  by  an  Act  of  the  General  Assembly 
of  said  State  entitled  "An  Act  to  Amend  aa 
Act  Entitled  *An  Act  to  Incorporate  the 
(Georgetown  &  North  Carolina  Narrow  Gauge 
Railroad  Company,'  and  the  Act  Amending  the 
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Same  and  to  ProYide  for  Subscriptions  there- 
to/' approved  December  21, 1888(18  Stat.  806), 
it  was  provided  (in  section  15)  "that  said  rail- 
road company  is  hereby  authorized  to  con- 
struct such  portion  of  its  road  as  it  shall  be 
4ible  without  being  obliged  to  construct  the 
whole  road  contemplated  under  the  original 
•charter;  and  also  to  deflect  said  road  at  such 
point  as  it  shall  deem  best  to  some  point  in  the 
Harbor  of  Charleston  as  it  shall  deem  most  ad- 
visable." 

8.  That  the  said  last  mentioned  Act  author- 
ized counties  and  townships  interested  in 
the  construction  of  said  railroad  to  subscribe 
thereto  such  sum  as  might  be  determined  upon 
at  an  election  to  be  called  and  held  in  such 
xx)unties  and  townships,  under  the  direction 
and  supervision  of  the  county  commission- 
ers of  the  county  so  subscribing,  or  of  the 
county  in  which  is  situated  the  township  so 
subscribing.  And  upon  such  election  being 
favorable  to  such  subscription  the  county  conT- 
missioners  of  the  county  so  subscribing,  or  in 
which  is  situated  the  township  so  subscribing, 
as  the  corporate  agents  thereof  respectively, 
were  directed  to  issue  7  per  cent  coupon  bonas, 
payable  twenty-five  years  after  the  date  there- 
of, of  the  denomination  of  $100.  $500  and  $1- 
000.  And  for  the  payment  of  the  interest  on 
such  bonds  as  mi^ht  be  issued  by  counties  or 
townshix)s  under  this  Act  the  County  Auditor 
was  required  to  assess  annually  upon  the  prop- 
erty of  the  county  or  township  so  subscnbing 
such  a  per  centum  or  tax  as  would  be  sufficient 
to  pay  the  interest  on  such  bonds,  to  be  known 
and  styled  in  the  tax  books  as  said  railroad 
tax;  and  the  county  treasurer  was  directed  to 
collect  such  tax  and  pay  the  same  to  the  hold- 
ers of  such  coupons.  And  for  the  purposes  of 
and  to  carry  out  the  provisions  of  this  Act, 
the  counties  and  townships  so  subscribing 
were  declared  to  be  bodies  politic  and  corpo- 
rate, and  were  vested  with  powers  necessary 
to  this  end. 

4.  That  said  last  mentioned  Act  also  con- 
tained the  following  provision,  to  wit:  "That 
all  taxes  received  from  the  said  railroad  upon 
the  levy  for  county  purposes,  instead  of  going 
into  the  county  treasury,  shall  be  appli^  by 
the  county  treasurer  and  county  commission- 
ers to  the  payment  of  the  interest  on  the  bonds 
subscribed  by  counties  and  townships  respec- 
tively under  this  and  preceding  sections  of  this 
Act." 

5.  That  by  an  Act  of  the  General  Assembly 
of  this  State  entitled  "An  Act  to  Amend  an 
Act  Entitled  'An  Act  to  Incorporate  the  George- 
town &  North  Carolina  Karrow  Gauge  Rail- 
road Company,'  and  the  Acts  Amendatory 
thereof,"  approved  December  22, 1885  (19  Stat. 
38),  the  name  of  the  said  railroad  company  was 
changed  to  that  of  "The  Charleston,  Cmcin- 
nati  %  Chicago  Railroad  Company,"  and  all 
the  rights,  powers,  privileges,  franchises  and 
immunities  conferred  upon  and  enjoyed  by  said 
company  under  its  original  name  were  con- 
tinue to  and  conferred  upon  said  railroad 
company  under  its  new  corporate  name,  and 
all  obligations  and  contracts,  subscriptions,  pe- 
titions for  elections  and  acts  entered  into,  miide 
and  done  by  said  company  under  its  original 
corporate  name,  or  by  individuals,  corporations 
or  boards  of  county  commissioners,  under  and 
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by  virtue  of  the  Act  of  incorporation,  and  Acts 
amendatory  thereof,  were  made  as  binding  and 
effectual  as  fully  as  if  made,  entered  into  and 
done  with  said  railroad  company  under  its  new 
name,  "The  Charleston,  Cincinnati  &  Chicago 
Railroad  Company." 

6.  That  under  the  provisions  of  the  said  Act 
of  Assembly  of  December  21,  1888,  the  inhabi- 
tants of  said  township  having  voted  in  aid  of 
said  railroad,  and  the  County  Commissioners 
of  York  County  having  determined  that  the 
provisions  of  said  Act,  so  far  as  the  same  re- 
lated to  the  question  of  subscription  by  Chero- 
kee Township,  in  York  County,  had  been  com- 
plied with,  and  that  a  majority  of  the  voters 
of  said  township  had  votea  in  favor  of  a  sub- 
scription by  said  township  to  the  said  "The 
Charleston,  Cincinnati  &  Chicago  Railroad 
Company"  to  the  amount  of  $25,000,  the  said 
county  commissioners  did  on  the  first  day  of 
May,  A.  D.  18S6,  execute,  deliver  and  issue 
coupon  bonds  according  to  the  requirements  of 
said  Act  to  the  amount  of  $16,600,  in  the  name 
of  said  Cherokee  Township,  in  payment  ex- 
clusively for  money  expended  and  work  done 
in  the  construction  and  completion  of  said  rail- 
road within  the  limits  of  said  township,  which 
is  between  the  County  of  Kershaw  and  a  point 
on  the  southern  boundary  of  the  State  of  North 
Carolina.  The  bonds  so  issued,  with  their  at- 
tached coupons,  were  in  form  following: 

No.    16.  $1,000.  United  States    of 

America,  Cherokee  Township,  County  of  York, 
South  Carolina. 

"The  Township  of  Cherokee,  in  the  County 
of  York,  in  the  State  of  South   Carolina,  is 

justly  indebted  to , 

or  bearer,  in  the  sum  of  one  thousand  dollars, 
and  will  pay  the  same  to  the  holder  hereof  on 
the  first  day  of  May,  in  the  year  of  our  Lord 
one  thousand  nine  hundred  and  eleven ,  at  York- 
ville.  South  Carolina,  upon  the  surrender  of 
this  bond.  The  interest,  at  the  rate  of  7  per 
centum  per  annum,  to  be  paid  annually  on  the 
first  day  of  January  in  each  and  every  year 
ensuing  the  date  hereof,  at  Yorkville,  South 
Carolina,  upon  the  delivery  of  the  several  cou- 
pons hereto  annexed,  as  they  shall  respectively 
become  due. 

This  bond  is  issued  in  pursuance  of  the  au- 
thority granted  by  sections  11,  12,  13  and  14  of 
an  Act  of  the  General  Assembly  of  the  State  of 
South  Carolina,  approved  on  the  twenty-first 
day  of  December,  A.  D.  1888,  entitled  "An 
Act  to  Incorporate  the  Georgetown  &  North 
Carolina  Narrow  Gauge  Railroad  Company, 
and  the  Acts  Amending  the  Same,  and  to  Pro- 
vide for  Subscriptions  thereto." 

The  commissioners  of  the  county  represent- 
ing the  Township  of  Cherokee,  as  its  corporate 
agents,  having  first  ascertained  the  sense  of  the 
c^ualified  voters  to  favor  a  corporate  subscrip- 
tion by  said  township  to  the  capital  stock  of 
said  railroad  company,  now  known  by  an 
amended  Act  ratified.  December  22,  A.  D. 
1885,  as  "The  Charleston,  Cincinnati  &  Chicago 
Railroad  Company,"  pursuant  to  an  election 
duly  held  for  that  purpose,  and  which  subscrip- 
tion is  recorded  upon  the  county  records  of 
York  County,  have  caused  this  bond  to  be  is- 
sued to  pay  the  subscription  of  said  township 
to  said  railroad  company,  and  the  whole  to  be 
43 
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done  under  the  authority  conferred  bv  and  in 
conformity  with  the  provisions  of  said  sections 
of  the  Acts  aforesaid. 

This  bond  is  deposited  in  trust  with  the  Bos- 
ton Safe  Deposit  &  Trust  Company  of  Boston, 
Massachusetts,  and  is  not  valid  unless  the  cer- 
tificate indorsed  hereon  is  signed  by  said  trustee. 
In  testimony  whereof  the  said  county  com- 
missioners have  caused  this  bond  to  be  signed 
and  countersigned  by  the  clerk  of  the  board, 
and  attested  with  the  seal  of  said  county  at 
Yorkville,  on  this  first  day  of  May,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and 
eighty-six. 

(Signed)  James  B.  Allison, 

Clerk  of  the  Board  of  County  Commissioners. 

(Signed)  J.  A.  Steele, 

James  B.  Allison. 
R.  W.  Whitesides, 

County  Commissioners  of  York  County. 

To  said  bond  are  attached  coupons  maturing 
on  January  1  of  every  year  until  the  maturity 
of  the  bond,  all  of  like  form,  that  maturing 
January  1,  1889,  being  in  words  and  figures: 

$70.00.  Cherokee  Township,  County  of 
York,  South  Carolina,  will  pay  January  Ist, 
1^9,  the  bearer,  seventy  dollars  interest  on  its 
bond  No.  16  for  $1,000,  issued  to  the  Charles- 
ton, Cincinnati  &  Chicago  R.  R.  Co.,  at  County 
Treasurer's  office,  Yorkville,  South  Carolina. 
(Signed)  James  B.  Allison, 

Clerk  of  Board  of  County  Commissioners. 

Upon  said  bond  appears  the  following  in- 
dorsement: 

Trustee's  Certificate.    I  hereby  certify  that 
the  within  bond  is  one  of  a  series  of  bonds  de- 
livered to  me  as  trustee,  amounting  in  the  ag- 
gregate to  twenty-five  thousand  dollars. 
Boston  Safe  Deposit  &  Trust  Co.,  Trustee. 

E.  Miles,  Treasurer. 

7.  That  after  the  issue  of  said  bonds,  to  wit: 
on  the  24th  day  of  December,  1886,  the  Legis- 
lature of  South  Carolina  by  its  Supply  or  Tax 
Act  of  that  date  (19  Stat.  646),  levied  a  tax  of 
two  and  one  fourth  mills  upon  all  the  taxable 

Property  in  said  Cherokee  Township  of  York 
lounty  for  interest  on  railroad  bonds  issued  by 
said  Cherokee  Township;  and  a  like  tax  levy 
for  the  same  purpose  was  made  b^  the  said 
Legislature  on  December  24,  1887,  m  its  Sup- 
ply or  Tax  Act  of  that  date.  19  Stat.  870, 876. 
Both  of  said  Acts  were  dul^  approved,  and  the 
only  railroad  bonds  ever  issued  by  or  in  the 
name  of  said  Cherokee  Township  are  the  bonds 
described  in  the  next  preceding  section  of  thid 
petition. 

8.  That  in  December,  1888,  the  Legislature 
of  South  Carolina  passed  an  Act  which  was 
approved  by  the  Gfovemor  on  December  22, 
1888,  and  which  reads  as  follows: 

An  Act  to  Provide  for  the  Payment  of  Town- 
ship Bonds  Issued  in  Aid  of  Railroads  in 
This  State. 

Whereas,certain  townships  in  this  State  have, 
by  their  vote,  expressed  their  willingness  to 
subject  themselves  to  taxation  for  the  purpose 
of  paying  bonds  issued  by  them  in  aid  of  cer- 
tain railroads;  and  whereas,  by  reason  of  a  de- 
fect Ih  the  Acts  authorizing  the  issue  of  said 
bonds,  they  have  been  declared  invalid;  Now, 
8L,R.A. 


therefore,  for  the  purpose  of  carrying  iiia> 
effect  the  expressed  will  of  the  people  of  said 
townships: 

Section  1.  Beit  enacted,  etc.  That  the  town- 
ship bonds  heretofore  issued  by  county  com- 
missioners as  the  corporate  agents  of  any  town- 
ship in  this  State  in  aid  of  any  railroad  by  vote 
of  the  inhabitants  of  said  township  are  hereby 
declared  to  be  the  debts  of  said  township  re- 
spectively having  authorized  the  issue  of  the 
same.  And  the  mterest  and  principal  thereof 
shall  be  paid  according  to  the  terms  of  the  said 
bonds  or  debt  by  the  assessment,  levying  and 
collection  of  an  annual  tjix  upon  the  taxable 
property  in  said  townships,  so  far  as  may  be 
necessary,  in  like  manner  and  by  the  same 
county  officials  as  the  tax  levied  for  county 
bonds  in  aid  of  railroads  is  assessed,  levied  anSl 
collected.  Said  tax  to  be  known  and  styled  in 
the  tax  books  as  the  Township  Railroad  Tax, 
and  when  collected  shall  be  paid  over  by  the 
treasurer  of  the  county  to  the  hoIdeiB  of  aid 
bonds  as  the  interest  thereon  may  become  due, 
and  according  to  the  terms  thereof.  All  divi- 
dends received  by  or  for  said  townships  on 
stock  in  railroad  companies  which  have  been 
aided  by  the  said  township  bonds  or  debt  shaD 
be  applied  by  the  county  commiasionera  of  the 
county  in  which  said  townships  are  respectively 
situated  primarily  towards  the  payment  or  re- 
tirement of  said  bonds  or  debt,  and  the  sorpliis 
shall  be  expended  in  the  improvement  of  the 
highways  within  the  territorial  limits  of  said 
townships. 

Sec.  2.  That  no  tax  shall  be  Levied  under  the 
provisions  of  this  Act  to  pay  the  interest  on  any 
township  bond  until  the  railroad  in  aid  of 
which  they  were  subscribed  shall  be  compleled 
through  such  township  and  accepted  by  the 
railroad  commissioners;  nor  shall  this  Act  be 
so  construed  as  to  authorize  the  levy  and  oollee- 
tion  of  any  tax  to  pay  the  interest  that  may 
have  accrued  on  such  bonds  before  the  comple- 
tion of  such  railroad  as  provided  in  this  sedioB: 
Provided,  That  in  all  townsliips  where  taxes 
have  been  assessed  or  collected  contrary  to  the 
provisions  of  this  Act  the  county  treasurere  of 
the  respective  counties  are  hereby  required, 
where  such  have  been  paid,  to  refund  the  same; 
and  where  they  have  not  been  paid  to  allow  a 
rebate  to  the  extent  of  such  taxes. 

Sec.  3.  That  this  Act  shall  take  effect  ud- 
mediately  upon  its  approval. 

Approved  Dec.  22,  1888. 

9.  The  said  ''The  Charleston,  Cincfamati  ^ 
Chicago  Railroad  Company''  has  folly  ooi»- 
pleted  the  construction  of  its  railroad  throimh 
said  Cherokee  Township,  and  the  said  raifaoad 
has  been  received  and  accepted  by  the  laffaoad 
commissioners  of  this  State,  and  trains  are  now 
mnninff  regularly  thereon. 

10.  That  by  an  Act  of  the  Legislatare  oC 
this  State,  approved  December  24,  1888,  eoti- 
tled  "An  Act  to  Raise  Supplies  and  Makt- 
Appropriations  for  the  Fiscal  Year  Commene- 
ing  November  1, 1888,"  it  was  provided  in  thr 
fifth  section  as  follows:  "  That  the  Ooautf 
Auditors  and  County  Treasurers  of  this  ScaM 
are  hereby  required,  under  the  direcd<xi  aaA 
supervision  of  we  Comptroller  General,  to  n . 
collection  of  thetaxi&s  levied  under  and  pat 
ant  to  the  provisions  of  this  Act,  in  the  i 
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and  at  the  time  and  under  the  conditions  here- 
inafter provided;  and  they  are  hereby  forbid- 
den to  collect  any  other  tax  whatsoever  levied 
for  the  fiscal  year  unless  herein  expressly  au- 
thorized so  to  (do,  except  the  tax  authorized  by 
law  to  meet  the  interest  and  retire  the  bonds 
issued  by  counties  and  townships  in  aid  of  rail- 
roads, or  taxes  voted  bj  towns  or  counties  or 
assessed  upon  townships  as  subscriptions  to 
railroads,  and  taxes  to  build  fences  under  stat- 
utes authorizing  and  directing  the  same,  and 
except  also  the  special  school  tax  authorized  to 
be  levied  in  any  school  district  of  this  State, 
and  except  such  special  tax  or  collection  as  is 
authorized  by  any  Act  or  Joint  Resolution  of 
the  General  Assembly,"  etc. 

11.  Your  petitioner  is  the  bona  fide  holder  for 
value  before  due  of  one  of  said  bonds,  to  wit. 
bond  No.  16  for  |1,000  so  issued  as  aforesaid 
by  Cherokee  Township,  upon  which  the  coupon 
maturing  January  1,  1889,  for  $70  is  past  due 
and  unpaid. 

12.  That  H.  A.  D.  Neely  is  now  the  County 
Treasurer  of  York  County,  and  as  such  now 
has  in  hand  about  |83,  the  proceeds  of  the  tax 
levy  for  the  fiscal  year  commencing  November 
1,  1886,  for  ordinary  county  purposes,  upon 
the  property  of  the  said  "The  Charleston, 
Cindonati  &  Chicago  Railroad  Company" 
lyingwithin  the  territorial  limits  of  said  Chero- 
kee Township,  collected  under  the  said  Tax 
Act  of  December,  1886;  and  the  further  sum 
of  $55.88,  the  proceeds  of  the  tax  levy  for  the 
fiscal  year  commencing  November  1,  1887,  for 
oidinaiT  county  purposes,  upon  the  property  of 
said  railroad  company,  within  said  township, 
collected  under  the  said  Tax  Act  of  December, 
1887;  and  the  further  sum  of  $509.81,  the  pro- 
ceeds of  the  special  tax  levied  under  the  said 
Tax  Act  of  December,  1887,  upon  the  taxable 
property  of  said  township  for  the  fiscal  year 
commencing  November  1,  1887,  to  pay  the  in- 
terest on  saill  bonds.  And  the  amount  of 
money  so  In  the  hands  of  said  county  treasurer 
issaflldent  to  pay  the  matured  coupon  on  bond 
No.  16  so  iasuea  by  or  in  the  name  of  said 
Cherokee  Township,  or  the  the  matured  inter- 
est on  the  debt  so  held  by  petitioner  and  im- 
posed upon  the  inhabitants  and  taxable  prop- 
erty of  said  township  by  the  said  Act  of 
December,  1888. 

18.  That  Robert  W.  Whitesides,  James  B. 
ADiaon  and  R  R.  Mills  are  now  the  County 
Commissioners  for  York  County;  and  since  the 
maturily  of  the  coupon  or  interest  so  due  to 
your  petitioner,  your  petitioner  by  his  attorney 
lias  demanded  of  said  county  commissioners 
(siild  £.  R.  Mills  not  being  present  at  the  board) 
and  of  said  H.  A.  D.  Neely,  County  Treasurer, 
BB  aforesaid,  at  their  office  in  Yorkville,  that 
they  apply  so  much  of  the  said  fund  so  in  the 
hands  of  said  county  treasurer,  as  may  be  neces- 
flary  to  the  payment  of  your  petitioner's  said 
ooapon  or  interest,  but  the  said  county  com- 
ndaaionerB,  and  the  said  H.  A.  D.  Neely, 
Coanty  Treasurer  as  aforesaid,  refuse  to  direct 
payment  of  said  coupon  or  interest,  or  to  pay 
the  same  or  any  part  thereof. 

14.  Your  petitioner  has  no  adequate  and  suf- 
ficient remedy  other  than  the  writ  of  manda- 
miifl  to  compel  the  said  county  commissioners 
and  H.  A.  D.  Neely,  County  Treasurer,  to  pay 
to  your  petitioner  his  said  coupon  or  debt. 
S  JURA. 


Wherefore  your  petitioner  prays  that  a 
rule  may  be  issued  requiring  the  said  county 
commissioners  and  the  said  H.  A.  D.  Neely, 
County  Treasurer  of  York  County,  to  show 
cause  before  this  Honorable  Court  why  a  writ 
of  mandamus  should  not  issue  requiring  them 
to  pay  the  matured  coupon  aforesaid  or  interest 
on  said  bond  No.  16  or  debt  of  said  Cherokee 
Township,  and  now  held  by  your  petitioner; 
and  that  if  no  sufficient  cause  be  shown,  that 
your  peremptory  writ  of  mandamus  do  issue 
commanding  the  said  county  commissioners 
and  the  said  H.  A.  D.  Neelv,  County  Treasurer 
as  aforesaid,  to  pay  the  said  matured  coupon  or 
interest  last  aforesaid.  And  your  petitioner 
will  ever  pray,  and  so  forth. 

The  return  was  as  follows: 

The  respondents,  H.  A.  D.  Neely,  County 
Treasurer  of  York  County,  and  T.  G.  Culp, 
Robert  W.  Whitesides  and  William  Ross, 
County  Commissioners  of  York  County,  an- 
swering the  petition  of  the  relator  herein,  for 
cause  why  the  writ  of  mandamus  should  not 
issue  to  compel  the  performance  by  them  re- 
spectively, of  certain  acts,  the  nonperformance 
of  which  the  relator  complains  to  this  honor- 
able court,  make  this  return: 

I.  That  Cherokee  Township  is  not  a  town- 
ship within  the  spirit  and  meaning  of  section 
8,  article  9.  of  the  Constitution  of  South  Caro- 
lina, for  the  reason  that  the  requirements  of 
sections  11, 12  and  18  of  the  Act  entitled  "  An 
Act  to  Define  the  Jurisdiction  and  Duties  of 
County  Commissioners,"  approved  September 
26, 1868,  were  never  complied  with,  as  respond- 
ents are  informed  and  believe;  first,  In  this, 
that  the  lines  and  boundaries  of  none  of  the 
Townships  in  York  County  have  been  estab- 
lished by  the  erection  of  permanent  monuments 
of  stone,  brick  or  iron,  to  designate  the  respec- 
tive boundary  lines  of  said  townships  "at 
every  angle  thereof;"  nor  have  the  County 
Commissioners  of  York  County  in  any  other 
way  definitely  established  the  territory  and 
boundary  lines  of  any  of  the  townships  in  said 
county;  nor  did  the  Circuit  Court  for  York 
County  ever,  under  section  6  of  the  Act  en- 
titled "  An  Act  to  Amend  an  Act  to  Define  the 
Jurisdiction  and  Duties  of  County  Commission- 
ers," approved  March  27, 1869,  make  any  order 
or  direct  any  measure,  looking  to  the  division 
of  said  county  into  townships  as  provided  for 
in  said  original  Act;  and  secondly,  in  this,  that 
the  said  commissioners  never  reported  their 
acts  and  doings  under  section  2  of  said  original 
Act,  to  the  General  Assembly  for  confirmaSion. 
And  respondents  further  say  that  Cherokee 
Township  is  not  a  political  division  of  the 
State  of  South  Carolina  within  the  spirit  and 
meaning  of  section  17,  article  9,  of  the  Consti- 
tution of  said  State. 

n.  That  a  number  of  freeholders  of  Chero- 
kee Township  did  not  sign  the  petition  under 
which  the  election  was  held,  under  which  said 
election  said  bonds  were  issued;  and  that  at 
said  election  a  number  of  votes  were  cast 
against  the  subscription  of  said  bonds;  that 
this  honorable  court  has  already  solemnly  ad- 
judged that  the  townships  in  this  State  along 
the  line  of  the  Charleston,  Cincinnati  &  Chicago 
Railroad,  were  without  any  legal  authority  to 
vote  a  subscription  to  said  raQn^ui;  and  in 
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view  of  this  adjudication,  and  the  peculiar 
rights  of  the  miuorit^  of  the  freeholders  aud 
voters  of  said  township,  who  were  opposed  to 
said  subscription ;  and  of  the  fact  that  the  stock 
in  said  Charleston,  Cincinnati  &  Chicago  Rail- 
road has,  as  respondents  are  informed  and  be- 
lieve, been  rendered  worthless  by  the  mortgage 
of  its  roadbed  by  said  railroad  company  to  the 
Boston  Safe  Deposit  &  Trust  Company,  for 
the  benefit  of  the  Massachusetts  <&  Southern 
Construction  Company,  to  the  amount  of 
$25,000  per  mile,  after  said  election,  but  before 
the  completion  of  said  railroad  through  said 
township;  and  of  the  further  fact  that  they 
have  been  advised  that  the  attempt  of  the  Legis- 
lature of  South  Carolina  by  its  recent  Town- 
ship Bond  Act,  entitled  '*An  Act  to  Provide 
for  the  Payment  of  Township  Bonds  issued  in 
Aid  of  Railroads  in  this  State,"  approved  De- 
cember 22,  1888,  to  validate  all  such  bonds: 
and  to  direct  the  levy  and  collection  of  a  spe- 
cial township  tax  to  meet  the  interest  upon 
said  township  bonds;  or  to  give  any^  corporate 
puri)08e  to  townships  in  or  concern mg  *'  high- 
ways," and  so  forth  n  (matter  which  falls  ex- 
clusively within  the  constitutional  jurisdiction 
of  the  county  commissioners  of  the  respective 
counties  of  this  State)  is  inoperative  and  void — 
they  have  deemed  it  right  and  proper,  and  in 
the  strict  line  of  their  duty,  respectively  to  re- 
fuse to  perform  the  acts  which  relator  now 
seeks,  by  a  writ  of  mandamus,  to  have  them 
perform.  And  respondents  say  that  relator 
ought  not  to  have  the  extraordinary  remedy  in- 
voked by  him  so  long  as  his  rights  under  said 
Act  remain  doubtful;  and  that  said  rights 
ought  first  to  be  declared  upon  in  and  through 
an  ordinary  action  at  law  upon  the  coupon 
sought  to  be  collected  by  this  proceeding. 

III.  That  the  said  Charleston,  Cincinnati  & 
Chicago  Railroad  was  not  completed  through 
the  saW  Township  of  Cherokee  and  accepted 
by  the  railroad  commissioners  until  the  21st 
day  of  December,.  1888,  up  to  which  date  no 
accrued  interest  upon  the  bonds  of  said  town- 
ship, and  no  provision  for  the  collection  there- 
of, is  recognized  even  by  the  aforesaid  Town- 
ship Validating  Act,  and,  therefore,  the  cou- 
pon, the  subject  of  this  proceeding,  if  valid  at 
all,  which  respondents  deny,  is  only  good  for 
the  sum  of  $1.95. 

rV.  That  under  the  Tax  Act  of  December, 
1886,  it  is  admitted  that  the  respondent,  the 
County  Treasurer  of  York  County,  collected 
the  sum  of  $98.02,  levied  upon  the  property  of 
the  Charleston,  Cincinnati  cb  Chicago  Railroad 
lying  within  the  limits  of  Cherokee  Township, 
for  ordinary  county  purposes;  but  respondents 
say  that  on  the  20th  day  of  December,  1887,  be- 
fore the  bonds  of  said  township  were  adjudged 
to  be  invalid,  the  said  sum  was,  by  a  resolution 
of  said  board  of  county  commissioners,  and  in 
acconlance  with  the  provisions  of  the  Act  set 
forth  in  paragraph  4  of  the  petition  herein, 
transferred  to  the  **  railroad  tax  "  fund,  to  pay 
interest  on  the  bonds  of  said  township  to  ac- 
crue January  1,  1888;  that  afterwards,  on  or 
about  January  1,  1888,  the  sum  of  $1,162  was 
applied  to  the  payment  of  the  said  interest, 
leaving  a  balance  of  $385.84  of  said  "  railroad 
tax  "  fund  on  hand;  that  consequently  there  is 
now  in  the  hands  of  the  treasurer  aforesaid 
only  such  a  proportionate  part  of  said  sum  of 
8  L.  R.  A. 


$98.02  as  the  balance  of  said  '*  railroad  tax* 
fund  remaining  bears  to  the  whole  amouDt 
collected,  to  wit.  the  sum  of  $22.80.  Butn  . 
spondents  say  -that  this  honorable  court,  in  tbe 
case  of  T,  B,  WhiUsideg  v.  ff,  A.  D.  Nidf, 
county  treasurer,  perpetually  enjoined  tbewd 
county  treasurer  from  paying  out  any  put  d 
said  balance  of  $885. 84;upon'  the  bonds  or  coa- 
pons  of  Cherokee  Township. 

y.  Respondents  further  show  that  both  qb- 
der  the  provisions  of  the  aforesaid  Towiufaip 
Bond  Validating  Act  and  the  Act  entitled  "As 
Act  for  the  Relief  of  Taxpayers  from  Faymfot 
of  Taxes  Levied  to  Pay  Interest  oo  Township 
Bonds  Issued  in  Aid  of  the  Charleston,  Cincm- 
nali  &  Chicago  Railroad,  by  the  Townships  of 
Catawba,  York,  Ebenezer,  Cherokee  and  Brad 
River,"  etc.,  approved  December  24, 1888,  the 
said  county  treasurer  is  authorized  and  required  i 
to  refund  to  the  taxpayers  the  amount  of  mooey 
on  hand  raised  under  the  tax  levy  for  the  fiscal 
year  commencing  November  1,  1887,  to  pij  | 
mterest  on  township  bonds  issued  in  aid  of  the 
Charleston,  Cincinnati  &  Chicago  Railroad,  in- 
cluding, of  course,  the  bonds  of  Chcrokw 
Township;  and  respondents  say  tbey  ought  not 
to  be  compelled  to  go  contrarv  to  said  proTis* 
ions,  as  the  relator  seeks  by  the  writ  of  man 
damns  prayed  for  herein,  to  have  them  do. 

VI.  That  the  bonds  of  the  said  Township  o( 
Cherokee  being  invalid,  as  aforesaid,  and  the 
Legislature  being  powerless  to  levy  a  tax  fgr 
the  payment  of  the  interest  thereon,  as  afoie 
said,  or  to  create  a  corporate  purpose  in  a  town 
ship  in  conflict  with  section  19,  article  4  of  the 
Constitution,  as  aforesaid,  aa  reflpondents  arp 
advised,  the  amount  now  in  tiie  treasorer's 
hands  raised  from  the  Charleston,  Cincinnati  & 
Chicago  Railroad,  upon  its  property  in  maA 
township,  for  ordinary  county  purposes  for  the 
fiscal  year  commencing  Novennber  1, 18^,  be- 
longs of  right  to  the  County  of  York,  and  re- 
spondents ought  not  to  be  required  to  apply  it  to 
relator's  coupon  set  forth  in  the  petition  herein, 
as  prayed  for  by  him;  and  further,  respondeou 
say  that  they  ought  not  to  be  so  required,  in 
any  event,  for  the  further  reason  that  the  pro- 
visions of  section  13  of  the  Act  entitled.  "An 
Act  to  Amend  an  Act  Entitled  *  An  Act  to  In- 
corporate the  Georgetown  &  North  CaroliBa 
Narrow  Gauge  Railroad  Company,"*  etc.,  ap- 
proved December  21, 1888,  are  unconstitiitioiiiil 
and  void,  as  respondents  are  advised,  so  fara» 
said  section  attempts  to  divert  the  funds  of  die 
county  proper  from  their  original  and  legiti- 
mate and  corporate  purpose. 

Wherefore  respondents  pray  judgment  thai 
the  rule  herein  be  discharged,  with  costs. 

Mewrs,  James  F.  Hart,  SheppsM 
Bros,  and  Robert  W.  Shand  for  relator, 

Messrs,  C.  E.  Spencer,  Wilson,  WUmi^ 
A  McDow,  W.  B.  McCaw,  N.  W.  Har> 
din  and  D.  £•  Finley  for  respondents. 

Mclver.  J.,  delivered  the  opinion  of  tkt 
court:  • 

This  is  an  application,  addressed  to  thii 
court  in  its  original  jurisdiction,  for  a  writ  «l 
mandamus  to  compel  the  respondents  to  apf^ 
funds  alleged  to  be  in  the  hands  of  the  iw|»"5 
ent  Neely.as  county  treasurer.to  the  paymnitfll 
a  coupon,  which  matured  on  the  fiist  of  Jass* 
ary,  1889,  on  a  bond  held  by  the  relator,  pw- 
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porting  to  have  been  issued  by  the  County 
Commissioners  of  York  County,  as  the  cor- 
porate agents  of  Cherokee  Township,  under 
the  provisions  of  an  Act  of  the  General  Assem- 
bly of  this  State,  approved  the  21st  of  Decem- 
ber, 1883,  as  well  as  under  the  provisions  of 
ao  Act  approved  the  22d  of  December,  1888, 
entitled  "An  Act  to  Provide  for  the  Payment 
of  Township  Bonds  Issued  in  Aid  of  Railroads 
in  this  State." 

There  are  other  appropriate  allegations  in 
the  petition  which  it  is  not  deemed  necessary  to 
repeat  here,  as  we  think  it  would  be  well  for 
the  reporter,  in  preparing  the  report  in  this 
case,  to  set  out  the  petition  as  well  as  the 
return,  of  which  we  shall  make  only  a  brief 
statement 

The  term  of  office  of  the  persons  named  as 
county  commissioners  in  the  title  of  this  case 
having  expired,  the  return  is  made  by  their 
successors  in  office  to  wit :  T.  Q.  Culp,  Robert 
W.  Whitesides  and  William  Ross,  together 
with  the  respondent  Neely.  The  return  sets 
forth,  amongst  other  things,  as  reasons  for 
declining  to  comply  with  the  demand  of  the 
relator, that  Cherokee  Township  has  never  been 
constituted  a  township  in  accordance  with 
law,  inasmuch  as  certain  provisions  of  the 
Act  defining  the  powers  and  duties  of  countv 
commissioners  have  never  been  complied 
with,  to  wit :  that  the  lines  and  boun(&ries 
of  the  townships  in  York  County  have  never 
been  established  '*  by  the  erection  of  perma- 
nent monuments  of  stoue,  brick  or  iron  to 
designate  the  respective  boundary  lines  of  said 
townships  *at'  every  angle  thereof ; '  nor  have 
the  County  Commissioners  of  York  County  in 
any  other  way  definitely  established  the  terri- 
tory and  boundary  lines  of  any  of  the  town- 
ships in  said  county  "—that  the  circuit  court 
never  made  "any  order  or  directed  any  meas- 
ure, looking  to  the  division  of  said  county  into 
townships  as  provided  for  by  law,  nor  did 
the  county  commissioners  ever  report  their 
acts  and  doings  to  the  General  Assembly  for 
confirmation. 

It  is  also  alleged  that  the  Act  of  1883,  above 
referred  to,  has  been  adjudged  unconstitutional 
by  this  court ;  and  respondents  say  that  they 
have  been  advised  that  the  attempt  of  the 
Le^lature,  by  the  recent  Act  of  the  22d  of 
December,  1888,  to  validate  the  bonds  issued 
under  the  Act  of  1883,  and  to  provide  for  the 
levy  of  a  tax  to  pay  the  same,  is  likewise  un- 
conatitational  and  void.  It  is  further  alleged 
that  the  Charleston,  Cincinnati  &  Chicago 
Railroad,  in  aid  of  which  the  bonds  in  ques- 
tion purport  to  have  been  issued,  was  not  com- 
pleted through  Cherokee  Township  and  ac- 
cepted by  the  railroad  commissioners  until  the 
21st  of  December,  1888,  and  that  even  under 
the  provisions  of  the  Act  of  the  22d  of  De 
cember,  1888,  no  taxes  in  the  hands  of  the 
respondent  Neely  as  county  treasurer  can  be 
applied  to  the  payment  of  the  coupon  held  by 
the  relator,  though  it  is  admitted  that  there 
wj^  certain  sums,  the  amounts  of  which  are 
stated  in  the  return,  in  the  hands  of  Neely  as 
county  treasurer  arising  from  taxes  levied  and 
collected  prior  to  the  completion  of  the  road 
throuif^h  Cherokee  Township,  which  for  the 
reasons  stated  in  the  return  cannot  be  applied 
to  the  coupon  held  by  the  relator. 
8  L..  K.  A. 


This  brief  and  condensed  statement  of  the 
allegations  in  the  petition  and  return  is 
deemed  sufficient,  under  the  view  which  we 
take  of  the  case,  to  present  the  real  Questions 
involved,  though  there  are  several  other 
matters  mentioned  which  we  do  not  think  it 
material  to  notice,  as  we  shall  confine  ourselves 
to  what  we  regs^d  the  real  question  in  the 
case. 

The  material  questions  raised  by  the  plead- 
ings in  this  case  are  :  (1)  whether  Cherokee 
Township  has  ever  been  created  a  township 
according  to  law  ;  (2)  whether  the  Act  of  the 
22d  of  December,  1888,  entitled  "  An  Act  to 
Provide  for  the  Payment  of  Township  Bonds 
Issued  in  Aid  of  Railroads  in  this  State"  is 
constitutional;  (3)  if  so,  whether  the  respond- 
ent Neely,  has  in  his  hands  as  County  Treas- 
urer of  York  County,  any  funds  applicable  to 
the  payment  of  the  coupon  held  by  the  re- 
lator. 

As  to  the  first  question,  in  view  of  the  re- 
peated instances  in  which  the  Legislature  has 
recognized  the  division  of  counties  into  town- 
ships, and  especially  in  view  of  the  legislation 
in  which  the  particular  Township  of  Cherokee 
has  been  recognized  as  such,  it  seems  to  us  too 
late  now  to  inquire  whether  the  regulations  in 
respect  to  the  marking  the  comers  of  the  town- 
ships, reporting  to  the  court  and  to  the  Legis- 
lature the  action  of  the  county  commissioners, 
have  all  been  complied  with.  Indeed,  the 
counsel  for  the  respondents  have  laid  so  little 
stress  upon  this  point  that  we  do  not  deem  it 
necessary  to  consider  it  farther. 

The  real  question  in  the  case  is  the  second, 
as  to  the  constitutionality  of  the  Act  of  1888. 
This  question  having  just  been  considered  and 
determined  in  the  recent  case  of  State  v.  W/ute- 

sides,  post, ,   MS.  decision  filed  April  15, 

1889,  we  do  not  propose  to  go  into  any  extended 
discussion  of  it.  Indeed,  but  for  the  impor- 
tance of  the  question  and  the  large  interests 
involved,  we  would  not  undertake  to  add  any- 
thing to  what  is  there  so  well  said. 

We  do  not  regard  the  Act  in  question,  which 
for  convenience  will  be  designated  as  the  Act 
of  1888,  as  in  any  sense  a  validating  Act;  and 
hence  any  discussion  of  it  in  that  aspect  would 
be  out  of  place.  It  has  none  of  the  features 
of  such  an  Act.  It  does  not  purport  to  declare 
any  previous  legislation  valid,  which  has  been 
deciaed  by  the  tribunal  invested  with  Jurisdic- 
tion for  that  purpose  to  be  unconstitutional 
and  void,  nor  does  it  purport  to  legalize  any 
acts  done  under  such  unconstitutional  legisla- 
tion. On  the  contrary,  it  is  an  exercise  of 
original  legislative  power,  and  the  real  ques- 
tion is  whether  there  is  anything  in  the  Con- 
stitution of  the  State  forbidding  the  exercise 
of  such  a  power. 

As  we  understand  it  the  Legislature  has  been 
invested  by  the  people  with  unlimited  power 
of  taxation,  except  as  restrained  by  some  con- 
stitutional provision;  aud  it  has  also  been  au- 
thorized by  §  8,  article  9,  to  delegate  this  high 
power  of  taxation  to  certain  specified  subor- 
dinate agencies,  for  certain  specified  purposes. 
It  may  then  be  said  that,  in  respect  to  taxation, 
the  Legislature  has  \\een  invested  with  two  dis- 
tinct classes  of  powers — one  which  it  exercises 
at  its  own  sovereign  will,  the  other  which  it 
delegates  to  some  subordinate  agency  to  be  ex- 
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ercised  by  such  agency  at  ita  will,  within  the 
prescribed  limits. 

Kow,  while  there  are  limitations  to  both  of 
these  clases  of  powers,  the  limitations  are  not 
the  same.  In  ihe  former  the  only  limitation  is 
some  constitutional  provision,  while  in  the  lat- 
ter there  may  be,  and  usually  are,  additional 
limitations  prescribed  in  the  Act  delegating  the 
power.  But  the  more  material  distinction  be- 
tween these  two  classes  of  powers  is  (so  far  as 
concerns  the  present  discussion)  that  in  the 
former  the  only  limitation  imposed  by  the  Con- 
stitution, so  far  as  the  purpose  for  which  the 
tax  is  imposed  is  concerned,  is  that  it  shall  be  a 

gublic  purpose,  while  in  the  latter  the  limitation 
I  that  it  shall  also  be  a  corporate  purpose. 

Bearing  these  distinctions  in  mind  it  must  be 
obvious  that  when  this  court  decided  in  Floyd 
V.  Perrin  (8.  C.)  8  S.  E.  Rep.  14,  that  the  Act 
purporting  to  delegate  power  to  a  township  to 
'  levy  a  tax  for  a  purpose  other  than  a  corporate 
purpose,  was  unconstitutional,  it  did  not  touch 
the  question  whether  the  Legislature  might  not 
by  the  exercise  of  its  own  power,  impose  a  tax 
for  the  same  purpose,  for  which  it  had,  with- 
out constitutional  authority,  attempted  to  del- 
egate the  power  to  certain  townships.  That 
decision  rested  on  the  ground  that  as  the  pur- 
pose for  which  the  Legislature  attempted  to  de- 
legate to  tlie  townships  the  power  of  taxation 
was  not  a  corporate  purpose,  the  Act  purport- 
ing to  dele^rate  such  power  was  without  con- 
stitutional authority.  No  such  question  is 
presented  or  can  arise  in  this  case.  The  only 
question  here  is  whether  the  Legislature  can, 
by  the  original  exercise  of  its  own  power  of  tax- 
ation, impose  a  tax  on  the  property  within  the 
boundaries  of  Cherokee  Township,  for  the  pur- 
pose of  contributing  to  the  construction  of  a 
railroad  which  passes  through  said  township. 

The  proposition  that  the  construction  of  a  rail- 
road is  such  a  public  purpose  as  to  warrant  the 
levy  of  taxes  to  aid  in  building  it,  is  too  well 
settled,  by  the  very  decided  weight  of  authority, 
to  admit  of  further  discussion,  although  if  the 
question  were  an  open  one  its  correctness  might 
well  be  disputed. 

Sq,  too,  It  seems  to  be  settled  by  the  weight 
of  authority  that  the  Legislature  may  not  only 
delegate  this  power  of  levying  taxes  to  aid  in 
the  construction  of  a  railroad  to  municipal  cor- 
porations, but  may  also,  by  the  exercise  of  its 
original  power  of  taxation,  directly  impose  such 
tax  upon  any  territorial  division  of  the  State, 
to  aid  in  the  construction  of  a  railroad  supposed 
to  be  of  special  advantage  to  the  people  resid- 
ing within  such  territorial  division,  provided  a 
majority  of  those  people  have  signified  their 
assent  to  the  imposition  of  such  a  tax. 

Indeed,  some  of  the  authorities  hold  that  the 
tax  may  be  imposed  without  the  consent  of  the 
inhabitants  of  the  territorial  division  upon 
which  the  tax  is  imposed.  But  we  are  not  pre- 
pared to  go  to  that  extent. 

What  is  said  in  the  opinion  of  the  Chief  Jus- 
tice in  the' case  of  State  v.  Whitesides,  svpra, 
is  not  to  be  regarded  as  a  decision  that  such  a 
tax  may  be  imposed  directly  by  the  Legislature 
without  the  consent  of  the  people  of  the  par- 
ticular locality  to  be  affected  thereby;  but  sim- 
ply as  a  statement  of  the  fact  that  some  of  the 
authorities  e;o  to  that  extent. 

Except  lor  governmental  purposes  proper 
3  L,  R.  A, 


we  do  not  think  that  the  Legislature  has  the 
power  to  impose  a  tax  upon  the  people  of  any 
particular  locality  or  territorial  subdivisioa  of 
the  State  without  their  consent.  In  this  cue, 
however,  such  consent  was  given,  and  that  is 
the  avowed  basis  upon  which  the  Act  of  1^ 
rests.  It  is  argued,  however,  that  such  oooKiit 
has  only  been  manifested  by  an  election  bdd 
without  authority  of  law,  and  hence  should  not 
be  regarded.  It  seems  to  us  that  it  is  not  at  all 
material  how  the  assent  of  the  people  bai 
been  given.  All  that  was  necessary  was  that 
the  Legislature  should  be  satisfied  that  oonsent 
had  been  given;  and  the  terms  of  the  Act,  es- 
pecially the  preamble,  show  plainly  that  tbej 
were  satisfiea  of  that  fact 

The  only  remaining  inquiry  is  whether  the 
respondent  Neely  had  in  his  hands  as  oonntr 
treasurer  any  funds  applicable  to  the  payment 
of  the  coupon  held  by  the  relator.  By  the  kc- 
ond  section  of  the  Act  of  1888  it  is  provided: 
"That  no  tax  shall  be  levied  under  the  pnivis- 
ions  of  this  Act  to  pay  the  interest  on  anr 
township  bond  until  the  railroad  in  aid  of  wbidi 
they  were  subscribed  shall  be  completed 
through  such  township  and  accepted  by  the 
railroad  commissioners,"  and  the  section  goes 
on  to  provide  that  it  shall  not  be  constnxd 
to  authorize  the  levy  or  collection  of  any  tai 
to  pay  any  interest  which  had  accrued  prior 
to  the  completion  of  the  road  through  anr 
township  and  its  acceptance  by  the  railroad 
commissioners;  and  if  any  such  tax  bad  heea 
collected  it  should  be  refunded  to  the  tai- 
payers. 

In  the  return  it  is  stated,  and  this  fact  is  not 
traversed,  that  the  road  was  not  completed 
through  Cherokee  Township  and  accepted  by 
the  railroad  commissioners  until  the  21st  day 
of  December,  1888;  and  as  it  is  not  alleged  and 
does  not  appear  that  any  tax  has  been  levied  or 
collected  since  that  date,  we  do  not  see  how  it 
is  possible  for  any  funds  to  be  in  the  hands  of 
the  respondent  applicable  to  the  coupon  behibr 
the  relator,  under  the  terms  of  the  Act.  Abt 
taxes  that  may  have  been  collected  by  the 
county  treasurer  under  the  provisions  of  the 
Act  of  1888  were  illegally  collected,  as  that  Act 
has  been  declared  unconstitutional;  and  this  is 
plainlv  recognized  by  the  Legislature  inpassiDg 
the  Act  of  1888,  as  it  is  therein  required  thai  the 
taxes  thus  illegally  collQCted  shall  be  refunded 
to  the  taxpayers. 

The  Act  of  1888  does  not  purport  to  validaSP 
the  previous  illegal  action  of  the  corporate  ao- 
thonties  of  tlie  townships,  but  the  Leg^tnic 
then,  by  the  exercise  of  its  own  legislative 
power,  fixed  upon  the  townships  a  debt,  meniT 
referring  to  the  bonds  previously  issued  with- 
out authority  as  a  convenient  means  of  deaig- 
nating  the  amount  of  such  debt  with  the  time 
when  it  should  become  payable,  the  rate  of  is- 
lerest  and  the  times  when  such  interest  should 
become  payable,  and  provided  then  forthelevr 
and  collection  of  taxes  to  pay  the  same,  with 
the  express  provision  that  no  such  t&x  shoaU 
be  levied  until  after  the  completion  of  the  road, 
as  above  stated. 

It  is  ouite  clear,  therefore,  that  when  thoe 
proceedings  were  instituted  the  respondent  had 
no  funds  in  his  hands  which,  ander  the  orovb- 
ions  of  the  Act  of  1888,  could  be  aprdied  W 
the  payment  of  the  coupon  held  by  the  relator; 
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and  upon  this  ground  the  application  for  the 
Trrit  of  mandamus  must  be  refused. 

Thejttdffment  of  this  Ccurt  u  that  the  rule  to 
^ow  cause  he  diee/u^ged,  and  the  petition  be  die- 
missed. 

Simpson*  Ch.  J.,  concurs. 

Me€h>wan,  /..* 

I  concur.    The  meaning  of  the  opinion  of 


the  court  being  that  there  is  no  necessity  for  the 
issue  of  any  new  bonds;  but  "  the  debt"  fixed 
upon  the  several  townships  by  the  Act  of  1888 
shall  be  represented  by  the  bonds  heretofore 
issued,  to  be  paid  according  to  the  provisions 
of  the  Act:  and  I  am  authorized  to  say  that 
such  is  the  view  of  the  other  members  of  the 
court. 


NEBRASKA  SUPREME  COURT. 


C.  G.  8PRAGUE,  Plff.  in  Brr,, 

V, 

Nathan  H.  WARREN  et  al. 
(....Neb ) 

^  In  an  action  on  a  promissory  notOt  the 

defense  beingr  that  it  was  eriven  for  losses  sus- 
tained by  the  sale  of  options  on  com  in  Cblcago, 
testimony  showed  that  the  persons  purchasing 
the  com  were  youner  men  employed  as  clerks  in 
the  town  of  Aurora,  Nebraska,  and  that  they  bad 
little  or  no  property:  that  they  purchased  5,000 
bushels  of  wheat  in  Chioairo  througrh  commission 
men,  and  gave  the  commission  men  in  Chioa«ro  a 
draft  for  $9850  as  margins;  that  the  wheat  deal  re- 
sulted In  a  profit  to  the  purchasers.  A  second 
wheat  deal  also  resulted  in  a  small  profit.  An  or- 
der was  tliereupon  given  to  purchase  6,000  bushels 
of  com  and  the  aforesaid  $£00  was  continued  as  a 
margin.  A  decline  in  the  price  of  com  absolved 
the  margin,  and  a  further  decline  left  the  pur- 
ohasers  Indebted  to  the  commission  men  for  which 
the  note  in  suit  was  jriven.  Held,  that  where 
there  was  no  intention  of  the  parties  to  purchase 
and  receive  the  grain  and  no  intention  of  the 
sellers  to  deliver  the  same,  no  recovery  could  be 
had  on  the  contract. 

eontraet*  In  considering  such 
ifthough  the  outward  forms  of  law 
may  have  been  complied  with,  yet  where  the  de- 
fense is  that  the  contract  is  a  wagering  one  and 
not  intended  for  .the  actual  sale  and  delivery  of 
property,  it  is  the  duty  of  the  court  to  go  behind 
the  contract  and  examine  the  facts  and  circum- 
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stances  which  attended  the  making  of  it,  in  order 
to  ascertain  its  true  character. 

8.  Where  donbt  is  cast  npon  fhe  Talidity 
of  the  contract  by  the  testimony,  it  is  the  duty 
of  the  party  claiming  any  rights  under  it  to  make 
it  satisfactorily  and  affirmatively  appear  that  the 
contract  was  made  with  the  intention  to  deliver 
the  grain. 

4.  Where  a  commission  merchant  testifies 
that  he  never  had  a  warehouse  receipt 
fbr  gruin  in  a  warehouse  which  he  claimed  to 
have  purchased  on  the  order  of  certain  parties 
residing  at  Aurora  in  this  State;  that  he  did  not 
know  in  what  elevator  the  alleged  grain  was 
which  he  claimed  to  have  purchased;  and  that  he 
settled  the  alleged  losses  by  ''  ringing  up  "  in  the 
board  of  trade,— lield,  that  his  testimony  failed  to 
show  a  bona  fide  purchase  of  grain  for  actual  de- 
livery. 

(RMse,  J.,  dissents.) 

(April  10, 1889.) 

ERROR  to  the  District  Court  of  Kearney 
County  to  review  a  judgment  in  favor  of 
plaintiff  in  an  action  upon  a  promissory  note. 
Reversed, 

The  facts  are  fuUy  stated  in  the  opinion. 

Messrs,  J.  L*  Mcl^heely,  William  Leese 
and  J.  M.  Stewart,  for  plaintiff  in  error: 

The  transactions  being  ille^l  and  void,  there 
was  no  valid  consideration  for  the  note  sued 
upon,  and  the  said  verdict  is  contrary  to  law. 

Rudolf  V.  Winters,  7  Neb.  125;  Lowry  v. 
Dillman,  59  Wis.  197;  WaU  v.  Schneider,  59 


Nora.— CStmiract;  optUm  deals, 
A  oontraot  may  be  so  framed  as  to  leave  one 
party  an  option  and' thus  Impose  no  obligation  on 
the  other  party  until  the  option  is  exercised  so  as 
to  create  an  obligation.  Dambman  v.  Lorentz, 
Md.  1889.  See  Preston  v.  Cincinnati,  C.  &  H.  V. 
B.  CO.  1  L.  R.  A.  140. 

The  promisee  may  treat  the  notice  of  Intention  of 
l«t>mi8or  not  to  perform  his  part  of  an  executory 
contract  as  inoperative,  and  may  await  the  time 
when  the  contract  is  to  be  executed  and  then  hold 
him  responsible  for  all  the  coneequences  of  non- 
performance; but  he  keeps  the  contract  alive  for 
the  benefit  of  the  other  party  as  well  as  his  own. 
and  remains  subject  to  all  his  own  obligations  and 
liabilities  under  it.  New  Brunswick  &  C.  R.  Co.  v. 
Wheeler,  12  Fed.  Rep.  877;  Preston  v.  Cincinnati,  C. 
iL  H.  V.  R.  Co.  1 L.  R.  A.  140,  note. 

Action  for  damages  for  fatture  to  deliver. 
In  an  action  on  a  contract  for  future  delivery, 
apparently  unlawful,  for  damages  for  failure  to  de- 
liver oil  when  "called "  according  to  t^e  contract. 
It  Is  a  good  defense  to  show  that  the  contract  was 
made,  not  with  a  horns  Me  intention  to  take  the  oil, 
8L.RA. 


but  merely  to  settle  differences.  Scofleld  v.  Black- 
marr  (Pa.)  8  Cent.  Rep.  618;  Dempsey  v.  Harm  (Pa.) 
9  Cent.  Rep.  616. 

A  Judgment  entered  upon  a  bond  and  warrant  to 
cover ''  margins  "  though  a  declaration  of  no  set-off 
has  been  executed,  will  not  be  enforced  in  the 
hands  of  an  assignee  who  had  no  knowledge  of  the 
declaration  (Orifflth*s  App.  16  W.  N.  C.  249):  or  had 
notice  of  the  character  of  the  transaction.  Griffiths 
V.  Sears,  8  Cent.  Rep.  289, 112  Pa.  628. 

Of  course  these  cases  are  Inapplicable  to  hona  fide 
time  contracts  for  the  sale  and  delivery  of  stocks 
and  other  personal  property.  The  character  of 
every  transaction  is  for  the  Jury.  Smith  v.  fiou- 
vier,  70  Pa.  885;  Maxton  v.  Oheen,  76  Pa.  166. 

Wagering  contracts*  void. 

In  Pennsylvania  the  rule  that  every  wagering 
contract  is  void  (Prltchet  v.  Ins.  Co.  of  N.  A.  8 
Yeates,  468),  and- that  no  action  can  be  maintained 
by  the  winner  for  the  recovery  of  an  unpaid  wager 
(Phillips  V.  Ives,  1  Rawle,88:  Edgell  v.  McLaughlin, 
6  Whart.  178),  or  even  by  a  bona  fide  holder  of  a 
promissory  note  given  for  such  wager  (Harper  v. 
Toung,  1  Pa.  (L.  ed.)  748,2  Cent.  Rep.  822,  112  Pa. 
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Wis.  852;  Murray  v.  Ocheltree,  69  Iowa,  485; 
Barnard  v.  Baekhaug,  62  Wis.  698;  TofMin  v. 
OaUen,  69  Iowa,  229;  First  Nat  Bank  v.  0«- 
calooBa  Packing  Go.  66  Iowa.  41;  Cchb  v.  PreU, 
22  Am.  L.  Ref .  N.  8.  609,  15  Fed.  Rep.  774. 

Messrs.  Ca&ins  &  Pratt,  for  defendants 
iD  error: 

A  warehouse  receipt  is  negotiable  and  its 
delivery  passes  title. 

See  Michel  v.  Ware,  8  Neb.  229;  Comp.  Stat. 
1887.  §  18,  p.  784. 

Maxwell*  J.,  delivered  the  opinion  of  the 
court: 

This  action  was  brought  in  the  District 
Court  of  Kearney  County,  by  the  defendants  in 
error,  against  the  plaintiff  in  error,  upon  the 
following  instrument: 

$851.02  Minden.  April  18, 1888. 

On  the  18th  day  of  April,  1885,  for  value  re- 
ceived, I -promise  to  pav  to  the  order  of  N.  H. 
Warren  &  Co.  Three  Hundred  and  Fifty-one 
and  ^ffi  dollars  at  Cl^icago,  with  interest  equal 
to  10  per  cent  per  annum  from  date  until  paid, 
together  with  a  sum  equal  to  10  per  cent  of 
amount  due  as  liquidated  damages,  if  action  is 
brought  on  this  note  or  on  the  mortj^ge  given 
to  secure  the  same,  or  if  the  same  is  not  paid 
when  due. 

No of  this  date. 

P.  O.  Address C.  G.  Sprague. 

Date  due,  April  18, 1885. 

The  defendant  in  his  answer  "  admits  the  ex- 
ecution of  the  said  note,  sued  on,  described 
and  set  forth  in  petition  of  plaintiffs  herein, 
but  denies  that  he  is  indebted  to  plaintiffs  on 
said  note  and  said  cause  of  action  set  forth  in 
the  petition  in  the  sum  of  $851.02  and  interest, 
or  in  any  sum. 

*'  2.  Defendant,  for  further  answer  and  de- 
fense herein,  complains  of  the  plaintiff^  and 
says  that  heretofore,  on  the  first  day  of  Febru- 
ary, 1882,  plaintiffs  were  commission  mer- 
chants in  Chicago,  Illinois:  that  plaintiffs  at 
said  time,  in  the  firm  name  of  N.  H.  Warren 
&  Co.,  dealt  and  traded  in  what  is  known  as 


options,  on  change  in  Chicago,  in  grain,  lij 
selling  and  buying  in  market,  on  chance,  cer- 
tam  grain  for  future  delivery,  when  in  Tact  no 
delivery  was  ever  intended  or  demanded,  and 
no  gram  was  bought  or  sold,  or  intended  to  be. 
That  on  said  date  defendant  took  an  optioD  of 
said  plaintiffs  on  grain  as  aforesaid  for  future 
delivery,  when  in  fact  no  delivery  was  ever  in- 
taided  or  demanded,  and  no  grain  was  bought 
or  sold,  or  intended  to  be;  that  tiie  whole  trans- 
action was  a  venture  and  speculation  on  mar- 
gins, depending  for  profit  or  loss  on  tbefiucta- 
ation  of  the  market,  and  purely  a  fictitious  and 
gambling  transaction;  that  in  such  and  aaid 
transaction  no  consideration  was  received;  that 
the  said  note  sued  upon  herein  was  given  for 
loss  in  so  trading  in  said  options,  at  said  time 
as  aforesaid,  and  is  without  consideration  and 
wholly  void,  which  plaintiffs  well  knew,  hi 
violation  of  the  law  and  contrary  to  public  pol 
icy." 

On  the  trial  of  the  cause,  the  jury  returned 
a  verdict  in  favor  of  the  defendants  in  error, 
and,  a  motion  for  a  new  trial  having  been  over- 
ruled, judgment  was  entered  on  the  verdicL 

The  testimony  shows  that  in  December, 
1882,  the  plaintiff  in  error  and  one  Daniel  W. 
Fisher  were  young  men  employed  as  clerks  and 
without  capital,  and  resided  at  Aurora,  in  Ne- 
braska. In  December  of  that  year  th^  sent  a 
telegram  signed  "  C.  G.  Sprague  &  Co.,"  to 
the  defendants  in  error  at  Chicago  to  purduse 
5,000  bushels  of  wheat  for  them,  which,  it  is 
claimed,  was  done. 

The  defendants  in  error  were  engaged  in 
business  as  ^rain  and  commission  mercbants  at 
Chicago,  Ilhnois. 

Sprague  &  Company  were  required  by  the 
defendants  in  error  to  put  up  a  margin  of  $250. 
This  they  did.  This  wheat  deal  was  closed 
out  about  Januarv  28,  1888,  the  profit  bemg 
$275.  Sprague  &  Company  thereupon  di- 
rected the  de^ndantsin  error  to  make  a  second 
purchase  of  5,000  bushels  of  wheat,  the  former 
margin  of  $250  to  reniain  to  their  credit  as  a 
margin.  This  wheat  deal  was  closed  out  a  few 
days  afterx^ards,  the  net  profits  of  Sprague  & 


419),  although  the  loser  may,  under  some  circum- 
stances, recover  his  wacrer  from  the  stakeholder 
(App.  V.  Ooryell,  8  Penr.  &  W.  49i:  Oonklln  v.  Oon- 
way,  18  Pa.  889;  Forschty.  Green,  68  Pa.  188:  McAl- 
lister V.  Hoffman,  16  Sersr.  A  K.  U7)— is  strictly  ap- 
plied to  dealing:  in  **  marsrins "  and  wafers  upon 
the  prospective  prices  of  stocks,  bonds,  oil,  grain, 
etc.  Dempeey  v.  Harm  (Pa.) 9  Gent.  Rep.  616:  Pres- 
ton V.  R.  Co.  1  L.  R.  A.  140. 

A  Vager,  said  Jtidge  Hare  in  Fareira  v.  Oabell,  89 
Pa.  89,  **  may  be  defined  as  a  contract  in  which  the 
parties  stipulate  that  they  shall  gain  or  lose  upon 
the  happening  of  an  uncertain  event  in  which  they 
have  no  interest  except  that  arising  from  the  pos- 
sibility of  such  gain  or  loss.  But  It  does  not  follow 
that  every  contract  which  produces  such  a  result  is 
a  wager:  the  question  is  one  of  intention,  to  be  de- 
duced from  the  facts  and  circumstances.*^  Demp- 
sey  V.  Harm,  tupro. 

Money  advawced  fcr  specuXaiiw  purposes. 

If  one  lends  money  to  another  for  the  express 
purpose  of  having  it  used  in  speculation  upon  the 
rise  and  fall  of  prices,  and  the  money  is  so  used,  the 
lender  cannot  recover  it.  He  Is  pariiceps  criminto. 
The  test  is  whether  the  plaintiff  requires  the  aid  of 
the  wagering  oontraot  to  establish  his  case.  Lloyd 
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V.  Leisenring,  7  Watts,  294;  Scott  v.  Duffy,  14  Pa. 
18;  Dempsey  v.  Harm  (Pa.) 9  Cent.  Bep.  616i 

Where  a  broker  advances  money  to  carry  on,  far 
his  client,  a  stock  gambling  operation,  he  oamiai 
recover  the  amount  from  hia  client.  Fareira  v. 
Gabell,  89  Pa.  89. 

' Dtpos^hyway  of  ^* fnanyfn.** 

So  money  paid  In  settlement  of  differences  q^  de- 
posited by  way  of  *'  margins  "  cannot  be  recovered 
(Merrlam  v.  Public  Grain  &  Stock  Exchange.  1  Fa. 
C.  C.  R.  478),  although  the  rule  is  different  In  the 
case  of  an  infant  (Ruchlzky  v.  DeHaven,  97  Fa.S09; 
and  an  action  cannot  be  maintained  against  a 
broker  for  violating  an  agreement  to  oazry  stocks 
on  '*  margin  '*  for  a  specified  time.  North  v.  Riil- 
Ups,89Pa.260. 

Dealings  in  nuirgins  are  gambling  tranaaoCiom 
which  a  court  of  Justice  will  not  sustain;  and  tbeas- 
signment  of  a  certificate  of  deposit  to  a  broker  as 
collateral  security  for  manrina,  such  oertifioate 
being  non-negotiable,  merely  renders  the  broker  a 
bailee,  subject  to  the  defenses  that  it  was  assigned 
as  collateral  security  for  payment  of  a  gambling 
debt,  or  that' defendant  was  an  innooent  purchaser 
without  notice.    Dempsey  v.  Harm,  smpra. 
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Company  being  $12.50.  In  neither  of  these 
cases  haa  the  wheat  been  delivered  to  Sprague 
&  Company. 

On  the  is7th  of  January,  1888,  Sprague  & 
Company  directed  the  defendants  in  error  to 
purchase  for  them  5,000  bushels  of  February 
com,  the  $250  heretofore  spoken  of  to  remain 
as  a  margin. 

Fisher  testifies  that  Sprague  &  Company 
directed  the  defendants  in  error,  as  soon  as  the 
com  deal  was  closed  out,  to  purchase  for  them 
5,000  bushels  of  May  wheat;  that  the  defend- 
ants in  error  did  not  wait  for  the  closing  of  the 
corn  deal  but  purchased  5,000  bushels  of  May 
wheat,  and  that  as  the  price  declined  and 
heavy  demands  were  made  upon  Sprague  & 
Company  for  margins,  that  Sprague  assumed 
the  com*^  deal  ana  Fisher  the  deal  in  wheat, 
and  that  the  note  in  question  wasffiven  by 
Sprague  for  alleged  losses  in  the  sale  of  the 
com. 

The  deposition  of  Nathan  H.  Warren,  one 
of  the  defendants  in  error,  was  taken  in  the 
case,  and  on  cross  examination  he  testifies  as 
follows  : 

A.  We  do  sometimes  deal  in  options  in  the 
future — the  firm. 

Q.  Now  will  you  please  answer  my  first 
question  ?  Do  you  know  from  vour  experience 
on  the  board,  whether  the  bulk  of  the  trans- 
actions there,  in  grain,  consists  of  speculations 
in  the  future? 

A.  My  impression  is  there  is  a  good  deal.  I 
have  no  means  of  knowing. 

Q.  Are  all  the  contracts  in  question,  which 
^ou  have  testified  to,  what  are  known  as  deals 
in  future  options? 
A.  None  of  them  are. 
Q.  Will  you  explain  what  is  meant  by  that 
phrase,  '*  dealing  in  future  options?  " 

A.  Dealing  in  future  options  is  where  vou 
have  an  option  to  take  the  grain  or  not.  ^he 
contract  is  where  you  contract  to  take  it. 

Q.  Was  any   of  the  wheat  or  grain  pur- 
chaaed  by  you  under  the  orders  you  nave  testi- 
fied to  delivered,  to  your  knowledge? 
A.  The  grain  was  delivered. 
Q.  Whichgrain? 

A.  There  was  but  one  5,000  bought. 
Q.  From  whom  was  that  grain  purchased? 
A.  J.  B.  Peobody  &  Company. 
Q.  When? 

A  On  the  27th  of  January. 
Q.  Where? 

A.  On  the  Board  of  Trade,  Chicago. 
Q.  What  was  done  with  the  grain  when  it 
was  purchased? 

A.  It<was  paid  for  on  the  first  of  February. 
It  was  Febraary  delivery. 

Q.  (Question  repeated.)  Now  please  an- 
SDver. 

A  It  was  purchased  on  the  27th  of  January 
for  delivery  in  Febmary.  In  February  it  was 
paid  for. 

Q.  (Question  repeated.)  Now  please  answer. 
'What  was  done  with  the  grain  when  it  was 
parchased? 

A  That  is  an  idiotic  question.  What  was 
done  with  the  grain  when  it  was  purchased  in 
January  for  February  delivery? 

Q.  Nevertheless,  I  ask  you  to  state  again 
^vrhat  was  done  with  the  grain  when  it  was 
pnrcbftsed? 
8  L.  R  A. 


A.  It  was  taken  in  and  paid  for  in  the  office. 

Q.  Taken  into  what  office? 

A.  Into  my  office. 

Q.  The  grain  was? 

A  The  grain  is  represented  by  receipts  for 
grain. 

Q.  Whatdidyoudo  withitthen? 

A.  We  carried  it. 

Now  please  state  what  became  of  the 
n? 

A  It  was  sold  on  the  18th  day  of  April. 

Q.  Was  it  delivered  to  you? 

A  It  was. 

Q.  When? 

A.  On  the  first  day  of  February. 

Q.  What  did  you  do  with  it  then? 

A.  We  carried  it. 

Q.  Wberedidvouputit? 

A.  We  probably  put  it  in  the  bank. 

Q.  The  grain? 

A  The  receipts. 

Q.  I  am  now  asking  you  about  the  grain  it- 
self.  Do  you  know  what  became  of  the  grain 
which  you  purchased? 

A.  tt  was  kept  in  the  elevators  of  the  city. 

Q.  In  what  elevator? 

A.  I  do  not  know.  In  a  regular  elevator. 
It  was  stored  in  a  regular  elevator.  I  do  not 
know  which  particular  elevator  it  was  stored 
in.    It  makes  no  difference. 

Q.  If  the  5,000  bushels  of  grain  now  in 
question  were  ever  delivered  to  you,  state 
when  and  where? 

A  At  my  office.   The  first  day  of  February. 

Q.  Did  you  ever  see,  or  handle,  or  store  the 
grain  yourself,  and  if  so,  where? 

A.  I  am  not  a  storer  of  grain. 

Q.  Did  anyone  in  your  employ,  to  your 
knowledge,  or  any  agent  of  yours,  receive  or 
store  this  grain,  or  anyone  for  you? 

A.  No. 

Q.  Did  you  ever  pay  any  storage  charges? 

A.  We  did. 

Q.  To  whom? 

A.  We  paid  it  to  G.  H.  Sidwell  &  Company. 

Q.  Who  is  he? 

A.  He  is  a  commission  merchant  on  the 
board  of  trade. 

Q.  Has  he  a  storage  house  for  storing  comr 

A.  Not  that  I  know  of. 

Q.  Did  you  ever  pay  any  elevator  charges 
on  this  com? 

A.  No,  not  to  elevator  proprietors. 

Q.  Did  you  ever  pay  them  to  anyone,  if  not 
to  an  elevator  proprietor? 

A.  We  did.     We  paid  them  to  Mr.  Sidwell. 

Q.  For  what  elevator  proprietor? 

A.  We  don't  know. 

Q.  When  was  this  payment  of  allowance 
made  to  Sidwell? 

A  When  the  grain  was  sold ;  on  the  18th  of 
April. 

Q.  When  you  sold  the  grain,  state  how, 
and  when,  and  where  you  delivered  it. 

A.  We  delivered  it  to  Mr.  Sidwell  on  the 
18th  of  April,  1888,  at  his  office. 

Q.  How? 

A  By  receipts. 

Q.  By  what  receipts? 

A.  By  the  receipts  representing  5,000  bush- 
els of  regular  grain  stored  in  Chicago  regular 
elevatora. 

Q.  What  elevator,  if  any;  do  you  know? 
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A.  I  do  not  know  what  they  were  in;  thev 
were  simply  regular.     It  is  all  that  is  required. 

Q.  Did  the  storage  receipt  contain  the  name 
of  no  elevators? 

A.  Yes. 

Q.  What? 

A.  I  don*t  know. 

Q.  Then  you  don't  know  as  a  matter  of  fact 
where  the  ^rain  was  stored  from  the  time  you 
bought  it  until  you  sold  it? 

A.  I  don't  know  now;  I  knew  at  the  time. 
It  was  immaterial  where  it  was  stored.  It  was 
in  a  regular  elevated. 

Ue  also  further  testifies: 

Q.  You  were  asked  in  your  cross  examina- 
tion if  you  or  any  of  your  firm  saw  the  com 
or  wheat  that  was  purchased  under  these 
transactions.  You  may  state  what  is  the  course 
of  dealings  in  regard  to  certificates  or  ware- 
house receipts  in  buying  and  selling  grain  in 
Chicago — whether  by  certificates,  and  what  the 
certificates  represent. 

A.  The  grain  comes  in  by  rail,  and  is  re- 
ceived and  placed  in  elevators.  The  proprie- 
tors issue  certificates  or  warehouse  receipts. 
These  warehouse  receipts  are  what  represent 
the  grain  bought  and  sold  and  delivered. 

Q.  You  may  state  whether  these  warehouse 
receipts  are  transferable  by  indorsement. 

A.  They  are. 

Q.  In  purchasing  grain  in  the  warehouse, 
what,  then,  is  the  actual  transaction  ? 

A.  After  the  purchase  is  made  the  ware- 
house receipts  are  delivered. 

Q.  To  whom  ? 

A.  To  the  purchaser  upon  payment  of  price 
agreed  upon. 

Q.  Did  you  receive  any  warehouse  receipts 
for  the  first  5,000  bushels  purchased  for  the  de- 
fendants ? 

A.  No,  I  would  not  have  taken  them  if  they 
had  been  presented  to  me.     No,  I  did  not. 

Q.  Why  would  you  not  have  taken  them 
had  they  been  presented  ? 

A.  Because  I  would  have  had  to  carry  them 
until  May,  when  we  had  bought  them  carried 
for  us  until  May. 

Q.  Then  when  you  jsurchased  the  grain 
under  the  orders  in  question  you  did  not  re- 
ceive the  warehouse  receipts  as  you  have  testi- 
fied is  customary.    Is  that  so  ? 

A.  No,  it  was  ordered  sold  before  the  time 
for  receiving  them. 

Q.  I  understand  you  to  say,  when  the  grain 
is  purchased  the  warehouse  receipts  are  de- 
livered.    Is  that  so  ? 

A.  The  contract  for  May  delivery  ?  When 
May  comes  we  receive  them — ^the  warehouse 
receipts — the  grain  represented  by  receipts. 

Q.  Then  it  Is  not  customary  on  purchasing 
grain  to  receive  the  warehouse  receipts ;  but 
only  on  delivery.    Is  that  so  ? 

A.  The  warehouse  receipts  do  not  pass  until 
the  time  for  delivery  has  arrived ;  the  contract 
expired. 

Q.  That  is,  when  making  a  contract  for  a 
future  delivery,  you  would  be  entitled  to  the 
grain  or  warehouse  receipts  at  the  time  of  de- 
livery and  not  before  ? 

A.  Yes,  sir. 

There  is  a  large  amount  of  testimony  to  the 
same  effect.  Sprague  &  Company  were  resi- 
dents of  a  town  in  the  interior  of  this  State, 
8  L.  K.  A. 


from  which  com  was  constantly  shipped  to  Chi- 
cago, it  being  one  of  the  staple  products  of  Uk 
State.  Sprague  &  Company  therefore  did  not 
desire  corn  for  the  pur^se  of  shipping  it  west 
into  this  State,  and  this  fact  must  have  been 
well  known  to  the  defendants  in  error.  Sprigue 
and  Fisher  both  testify  that  thi^  did  ml 
desire  the  grain,  and  it  will  be  seen  by  the  ex- 
amination of  the  testimony  of  Mr.  Warreo  that 
he  purchased  no  grain  for  them.  He  says  be 
had  no  warehouse  receipt  and  did  not  want 
any ;  that  the  warehouse  receipt  would  beik- 
livered  when  the  grain  was  paid  for. 

If  the  grain  had  been  purchased  bona  fide  as 
being  in  one  of  the  elevators  in  Chicago,  a 
warehouse  receipt  or  some  written  evidence 
issued  by  the  warehouse  company  would  have 
been  delivered  to  the  purchaser.  Notbnig  of 
this  kind,  however,  was  received  by  the  de- 
fendants in  error.  This  to  our  miqd  shows 
the  want  of  good  faith  in  the  puichase. 

In  addition  to  this,  we  find  the  credit  of 
$350,  deposited  ))y  C.  G.  Sprague  &  Company 
with  the  defendants  in  error  for  margins  oo 
wheat,  in  January,  1888,  was  carried  forward 
as  a  margin  on  the  com  deal  in  questioo. 
There  is  no  pretense  on  the  part  of  the  de- 
fendants in  error  that  they  had  purchased  and 
paid  for  the  corn.  All  that  the  testimooj 
shows  is  a  mere  right  to  purchase,  which  was 
not  settled  by  the  payment  of  money  bat  bj 
"ringing  up." 

The  mle  is  well  established  that  whai  the 
parties  to  an  executory  contract,  for  the  sale  of 
property,  do  not  intend  that  the  property  shall 
be  delivered,  but  that  the  transaction  is  to  be 
settled  by  the  payment  of  the  difTerpnce  be- 
tween the  contract  price  and  the  market  price 
of  the  article  at  a  time  stated,  the  contract  is 
void.  Fitsi  Nat.  Bank  v.  OOcdioom  PoAiftq 
Co.  66  Iowa,  41 ;  Qregory  v.  WaUom,  58 
Iowa,  711 ;  Murray  v.  OeMtree,  59  Iowa,  435; 
Pixl^  V.  Boynton,  79  111.  858 ;  Logan  v. 
MuHck,  81111.  415;  CobbettY.  Underwood,  9i 
m.   324 ;  Bigelow  v.  Benedict,  70  N.  Y.  »l 

R^  contracts  for  the  delivery  of  property 
at  a  future  time  will  be  sustained,  becaose 
parties  then  deal  with  actual  propertv.  Where, 
however,  there  was  no  intention  to  deliver  the 
property  but  simply  to  pay  the  difference  b^ 
tween  the  contract  price  and  the  price  on  the 
day  agreed  upon,  the  contract  will  not  be 
enforced,  as  in  fact  it  is  a  mere  wager. 

It  is  the  duty  of  courts  and  juries,  therefore, 
to  scrutinize  these  time  contracts  veiy  closely 
and  see  whether  they  really  were  intended  by 
the  parties  as  contracts  for  the  purchase  and 
delivery  of  the  property.  Neither  will  it  do 
to  attach  too  much  importimce  to  the  form  of 
the  instrument,  for  it  is  always  possible  for 
the  parties  to  conceal  the  true  nature  of  the 
transaction  by  complying  with  the  outward 
forms  of  the  law. 

It  is  the  duty  of  the  courts,  therefore,  where 
the  validity  of  the  contract  is  challenged,  to 
receive  evidence  outside  of  the  words  of  the 
contract  and  examine  the  facts  and  dream- 
stances  which  attended  the  raakmg  of  it  in 
order  to  ascertain  if  possible  whether  it  was  in- 
tended as  a  bona  fide  transaction  for  the  par- 
chase  and  delivery  of  property,  or  merely 
colorable. 

In  Barnard  v.  Baekhaue,  52  Wis.  598.  the 
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Bapreme  Court  of  Wisconsiii  says :  "And  to 
justify  a  court  in  upholding  sucli  agreement  it 
IS  not  too  much  to  require  a  party  claiming 
rights  under  it  to  make  it  satisfactorily  and 
amrmatiyely  appear  that  the  contract  was 
made  with  an  actual  view  to  the  delivery  and 
receipt  of  grain,  not  as  an  evasion  of  the  statute 
against  gaming,  or  as  a  cover  for  a  gambling 
transaction." 

Sprague  and  Fisher  were  young  men  in  the 
employ  of  others  and  without  capital.  They 
ordered  the  purchase  of  a  large  quantity  of 
^niin  in  Chicago.  The  defendants  in  error 
made  no  inquiry,  so  far  as  it  appears,  a,^  to 
their  business  standing  and  financial  ability. 
All  that  they  required  m  the  first  instance  was  a 


margin  of  $250  ;  and  so  far  as  appears  had  the 
difiterence  between  the  purchase  price  and  the 
market  price  been  kept  good — that  is  money 
to  pay  these  losses  been  furnished — the  trans- 
action might  have  run  for  years. 

The  case  has  all  the  ear- marks  of  a  gam- 
bling transaction  ;  and  it  devolves  upon  the  de- 
fendants in  error  to  show  that  the  purchase  of 
the  grain  was  bona  fide  and  for  actual  delivery. 
This  they  failed  to  do  and  the  verdict  is  against 
the  clear  weight  of  the  evidence. 

The  judgment  of  the  District  Court  is  re- 
versed, and  the  cause  remanded  for  further 
proceedings. 

Reversed  and  remanded. 

Cobb,  /.,  concurs  ;  Beese,  Ch„  J.,  dissents. 
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1.  Except  in  eaioa  marked  by  gromm  and 
inexcnsable  neg^lig^ence*  whether  a  person 
in  attempting  to  croes  a  railroad  track  exercised 
that  degree  of  care  and  caution  which  prudent 
persons  of  ordinary  intelli^renoe  usually  exercise 
under  like  ciroumstanoes,  is  one  of  fact  for  the 
jury. 

2.  A  railroad  company  is  not  excused 

from  the  consequences  of  running-  a  train  at  great 
speed  through  a  station  or  in  the  streets  of  a 
populous  city  because  the  engrineer  was  tempo- 


rarily disabled  from  controlling*  his  engine  by  an 
accident  received  from  the  lever,  which,  after  it 
was  reversed  to  stop  the  train,  slipped  from  its 
position  and  struck  him  a  violent  blow. 

8*  A  passenffer  on  a  railroad  train  does 
not  losems  characster  as  such  by  alighting 
from  the  cars  at  a  regular  station,  from  motives 
of  either  business  or  curiosity,  although  he  has 
not  yet  arrived  at  the  terminus  of  his  Journey. 

4.  A  passenger  who  steps  from  a  train 
•while  slomring  up  before  stopping*,  and  while 
the  exhaust  steam  from  the  engine  is  making 
considerable  noise,  who  looks  and  sees  no  train 
approaching  on  a  side  track,  has  a  ri^bt  to  as- 
sume that  none  is  coming:  at  such  a  rate  of 
speed  as  will  preclude  him  from  crossing  a  single 
track,  and  is  not  guilty  of  negligence,  as  a  mat- 
ter of  law.  In  attempting  to  cross  the  track,  al- 


NOTB.— i>uty  of  enifineer  when  person  seen  croasing 
raUroad  traofc. 

Where  a  railroad  freight  train  on  the  side  tracks 
between  the  depot  and  main  track  has  been  habitu- 
ally opened  at  the  time  for  passenger  trains,  it  is 
the  duty  of  the  company  to  use  reasonable  care  and 
prudence  to  protect  persons  from  injury  in  cross- 
insf  Che  track  at  that  point;  and  if  a  persou  under 
such  circumstances  is  crushed  by  the  closing  to- 
gether of  the  cars  without  any  previous  warning 
which  he  could  have  seen  or  heard,  the  company  is 
liable.  Louisville,  N.  O.  &  T.  K.  Co.  v.  Thompson, 
Mlftiss.584. 

Those  operating  a  train  may  presume  that  a  per- 
son croflsing  a  track  will  himself  take  all  proper 
precautions  to  avoid  injury  (Ohio  &  M.  R.  Co.  v. 
Walker,  12  West.  Kep.  781,  118  Ind.  196);  but  a  rail- 
road engineer  running  his  train  at  a  rate  of  soeed 
prohibited  by  law  has  no  right  to  assume  that  a 
person  on  or  near  the  track  will  get  out  of  the  way 
before  the  engine  reaches  him.  Lake  Shore  &  M. 
a  R.  Co.  V.  O'Connor,  3  West  Rep.  465, 115  111.  254. 

It  is  the  duty  of  one  in  charge  of  an  engine,  on 
dlsoovering  a  person  on  the  track,  to  use  all  reason- 
able efforts  to  prevent  an  accident.  State  v.  Balti- 
more &  O.  R.  Co.  (Md.)  12  Cent.  Rep.  890. 

The  law  requiring  the  checking  of  trains  in  pass- 
ing a  road  crossing  applies  to  the  crossings  of 
streets  in  a  city.  If  the  municipal  authorities  have 
not  acted  in  the  matter,  no  inference  can  be  drawn 
of  removal  or  restrictions  on  the  speed  of  trains. 
Central  R.  Co.  v.  RusseU,  75  Oa.  810. 

Where  it  is  necessary  to  cross  a  railroad  track  to 
reach  the  train,  a  passenger  has  the  right  to  rely  to 
some  extent  upon  the  giving  of  proper  signals  of 
9  L.  R.  A. 


danger;  the  fact  that  he  did  not  look  to  see  tf  a  train 
was  approaching  is  not  conclusive  of  a  want  of  due 
care  on  his  part  Sonier  v.  Boston  A,A.  R.  Co.  1  New 
Bug.  Rep.  486, 141  Mass.  10. 

Rate  of  speed  in  populoue  dtetricte, 

D^nlesB  In  exceptional  cases,  the  existence  of  a 
high  rate  of  speed  does  not  of  itself  show  negli- 
gence or  fault  on  the  part  of  a  railroad  company, 
where  the  speed  of  trains  is  not  regulated  by  stat- 
ute. Houston  V.  Vicksburg,  S.  A  P.  R.  Co.  89  La. 
Ann.  796. 

If  the  train  was  being  run  at  an  unusual  and  reck- 
less speed,  without  warning  of  its  approach,  in  a 
thickly  settled  district,  the  Jury  may  consider  thetse 
facts  as  tending  to  show  negligence.  Duffy  v.  Mo. 
Pac.  R.  Co.  2  West.  Rep#  198, 19  Mo.  App.  881). 

Though  a  railway  company  has  a  right  to  run  its 
trains  at  any  speed  it  may  choose  when  not  pro- 
hibited from  doing  so,  yet  if  the  rules  of  the  com« 
pany  require  trains  to  be  run  slowly  on  certcdn 
pcuts  of  the  track,  and  those  rules  have  been 
usually  complied  with,  the  public  has  a  right  to 
conclude  that  they  will  be  observed  on  any  given 
occasion,  and  to  act  accordingly.  International  A 
G.  N.  R.  Co.  V.  Gray,  66  Tex.  82. 

The  reasonable  rule  as  to  the  rate  of  speed  at 
which  a  train  may  run  in  the  at)sence  of  any  statu- 
tory regulation,  without  laying  the  company  lia- 
ble to  the  imputation  of  negligence,  is  that  the 
highest  rate  consistent  with  the  safety  of  the  pas- 
sengers is  proper  and  legitimate.  H  ousion  v.  Vicks- 
burg, S.  &  P.  R.  Co.  39  La.  Ann.  796. 

In  populous  districts  and  large  cities  the  impos- 
sibility of  checking  the  train,  after  the  discovery  of 
the   perilous  condition  of  the  party  injured,  by 
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though  if  he  had  looked  In  the  right  direction  at 
the  moment  of  stepping  upon  the  track,  he  could 
have  seen  the  approaching  train. 
6.  Where  evidence  is  already  before  the 
Jury*  without  exception,  if  it  is  incompetent,  the 
remedy  is  by  motion  to  strike  It  out. 

6.  The  admissioii  of  ineompetent  evidence 

upon  a  point  which  is  estabUBned  beyond  dispute 
by  other  evidence  is  not  material  error. 

(AprU16,1880.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  General  Term  of  the  Supreme  Court, 
Fifth  Department,  affirming  a  judgment  of 
the  Erie  Circuit  in  favor  of  plaintiff  m  an  ac- 
tion to  recover  damages  for  the  death  of  plaint- 
iff's tesfetor,  alleged  to  have  been  caused  by  de- 
fendant's negligence.    AffirvMd, 

The  facts  are  sufficiently  stated  in  the  opin- 
ion. 

Mr.  George  G.  Greene,  with  Messrs, 
McMillanu  Gluck  &  Pooley*  for  appel- 
lant: 

Such  an  action  as  this  was  formerly  known 
as  an  action  on  the  case  for  the  tort  arising 
from  the  breach  of  duty  of  a  common  carrier 
of  passengers  to  safely  carry  and  deliver  a  pas- 
senger, and  such  breach  is  the  gravamen  of  the 
action. 

Emigh  v.  Pittstmrgh,  F.  W.  it  C,  R,  Co.  4 
Biss.  114;  2  Chitty,  PI.  11th  Am.  ed.  pp.  64^ 
650. 

Deceased  was  not  injured  upon  alighting 
from  the  cars  nor  while  be  was  a  passenger,  but 
after  the  relation  of  carrier  and  passenger  had 
been  terminated  hy  his  voluntarily  leaving  the 
train  while  in  motion. 

The  complaint  contains  averments  necessary 
to  charge  the  defendant  for  a  breach  of  its  duty 


and  contract  as  a  common  carrier  of  psssengcn; 
but  no  other  cause  of  action  is  stated. 

Boss  V.  Mather,  51  N.  Y.  108:  Bansee  ▼. 
Phinney,  20  Hun,  168;  aift  v.  Bodgtr,  25  Hun,. 
3»-42;  Volkening  v.  De  Orcutf,  12  Jones  &  8. 
424;  affirmed  in  81  N.  Y.  2(»-272;  Tocker  v. 
Arrwux,  76  N.  Y.  897;  GaUinv.  Adirar-ttuk  Co. 
11  Abb.  N.  C.  877. 

If  the  defendant  performed  its  contract  and 
discharged  the  duty  imposed  upon  it  as  a  com- 
mon carrier  of  passengers,  from  the  time  Mr. 
Parsons  became  a  passenger  until,  by  his  own 
act,  he  ceased  to  be  a  passenger,  and  the  rela- 
tion of  carrier  and  passenger  was  terminated, 
the  cause  of  action  stated  in  the  complaint  is 
fully  met,  and  answered. 

Com.  V.  Boston  db  M.  B.  B.  120  Mass.  50a 
See  also  Hieket/  v.  Boston  dkL.  B.  Co.  14  Allen,. 
432;  ToddY.  Old  Colony  AF.BB.Go.Z  Allen. 
18,  7  Allen,  207;  Thompson,  Negligence,  note 
p.  459;  Ohio  dh  Miss.  B.  B.  Co.  v.  Stratum, 
78  HI.  88;  Bridges  v.  Nortii  London  &  Co.lu 
R.  6  Q.  B.  877;  Ohio  dt  M.  B  B.  Co.  v.  &Aiae, 
44  111.  460;  Lake  81wre  dt  M.  8.  B.  Co.  v. 
Bangs,  8  Am.  &  Eng.  R  R.  Cas.  427,  and 
note  p.  431;  50  Ga.  857;  State  v.  Grand  Trunk 
Bailvmy,  58  Maine,  176;  Jevoell  v.  Chicago.  Si. 
P.  &  M.  B.  Co.  54  Wis.  610;  26  Alb.  L.  J.  239. 

There  is  absolutely  no  evidence  in  the  case 
that  the  deceased  exercised  any  care  whatever; 
the  undisputed  evidence  is  tnathedid  not,  and 
it  is  self  evident  that  if  he  had  he  could  have 
avoided  the  injury;  and  a  recovery  cannot  be 
had. 

Woodard  v.  N.  T.  L.  E.  db  W.  B  Oo.^ 
Cent.  Hep.  298,  106  N.  Y.  369, 

He  was  not  excused  from  exercising  vigilance 
and  looking  and  listening  by  reason  of  the  tuct 
that  the  passenger  train  was  to  stop  there,  or 


those  in  chargre  of  the  train,  wili  not  exonerate  the 
company,  if  eruilty  of  negligence  beforehand,  which 
creates  the  impoaslhility.  Maher  v.  Atlantic  &  P. 
R.  R.  64  Mo.  267, 276,  277;  Dunkman  v.  Wabash,  St. 
L.  &  P.  R.  Co.  10  West.  Rep.  400,  05  Mo.  282. 

Code  1880,  fi  1047,  provides  a  right  of  action  in  fa- 
vor of  anyone  injured  by  the  locomotives  or  cars 
of  a  railroad  company  "  whilst  running  at  a  greater 
rate  of  speed  than  six  miles  an  hour,  through  any 
city,  town  or  village.*^  111.  Gent.  R.  Co.  v.  Jordan, 
68  Miss.  458. 

The  fact  that  the  speed  of  the  train  was  greater 
than  that  allowed  by  the  statute  (Qen.  Laws,  chap. 
162,  fi  4)  is  evidence  from  which  the  Jury  might  find 
that  the  defendant  was  guilty  of  negligence.  Nut- 
ter V.  Boston  &  M.  R.  Co.  60  N.  H.  4B8;  Clark  v.  Bos- 
ton &  M.  R.  Co.  (N.  H.)  6  New  Eng.  Rep.  48. 

Running  at  a  speed  prohibited  by  ordinance  is 
evidence  of  negligence.  Mahan  v.  Union  Depot  8. 
R.  ft  T.  Co.  84  Minn.  29. 

Duty  of  carri&r  to  use  care  and  caviUm  in  stopping 
trains  al  station. 

The  law  imposes  on  the  carrier  the  duty  of  using 
the  strictest  care  and  caution  in  stopping  its  trains 
at  the  station  to  which  it  has  agreed  to  carry  a  pas- 
senger. Btrauas  v.  Kansas  City,  St.  J.  &  C.  B.  R.  Co. 
5  West.  Rep.  488,  86  Mo.  421. 

It  is  not  the  duty  of  the  passenger,  immediately 
on  leaving  the  cars  at  the  station,  to  take  the  short- 
est practicabl^route  to  the  nearest  highway.  She 
is  still  a  passenger  leaving  the  station  of  the  rail- 
road, and  whether  she  backed  against  the  truck 
which  inflict^  the  injury,  or  was  struck  by  it, 
whether  she  or  the  baggage  master  of  defendant 
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was  in  the  exercise  of  due  care,  and  whether  the 
platform  was  properly  lighted— were  quesdona  fbr 
the  Jury.  Keefe  v.  Boston  ft  A.  R.  Co.  2  New  Bag. 
Rep.  660, 142  Mass.  251. 

Where  a  passenger  is  injured  in  a  place  where  he 
has  a  right  to  be,  and  the  company  lias  omitted  (o 
give  proper  warning,  the  question  of  his  due  car& 
should  be  submitted  to  the  Jury.  Sonier  v.  Boston 
ft  A.  R.  Co.  1  New  Eng.  Rep.  488, 141  Mass.  la 

It  has  been  held  that  where  a  passenger  leaves  a 
train,  and  in  making  his  way  from  the  statioo  is 
injured  by  negligence  of  servants,  the  company  la 
liable.  CincinnaU,  H.  ft  I.  R.  Co.  v.  Carper,  11  West. 
Rep.  22&,  112  Ind.  26. 

Right  of  passenger  to  oZigftt. 
A  passenger  on  board  a  transoceanic  steamship 
has  a  right  to  go  ashore  Just  on  the  eve  of  her  de> 
parture,  even  if  it  be  for  no  other  purpose  than  to 
buy  tobacco.    Hrebrik  v.  Carr,  28  Fed.  Rep.  »8. 


High  speed  when  paxsing  a  train  diseihargino  9 
gers  is  gross  vegiioence. 

To  run  a  train  at  a  high  speed  past  another  dis- 
charging passengers  likely  to  step  directly  into  its 
path,  without  warning,  would  be  not  only  oegleot 
of  common  care,  but  recklessness  and  gross  oegU^ 
genoe.  Bobostelli  v.  N.  H.  ft  H.  R.  Co.  38  Fed.  Rep. 
799. 

The  fact  that  persons  are  liable  to  be  upon  a  raO- 
road  track  at  a  particular  locality  where  a  train  to 
to  pass  when  known  to  the  managers  of  the  tratau 
imposes  a  duty  of  watchfulness  upon  them  which 
they  would  ordinarily  not  be  under.  OsssidB  ▼- 
Oregon  R.  ft  Nav.  Co.  14  Oreg.  661. 
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1)7  reason  of  the  rules  and  rearulations  of  the 
<company. 

wheelwright  v.  Boston  dbA.R.R.  Co.  186  Mass. 
1225. 

If  a  person  about  to  cross  a  railroad  track 
•could  by  looking  see  the  train  approachinff  and 
avoid  injury,  and  fails  to  do  so,  he  is  guilty  of 
•contributory  neglisrence. 

Tuay  V.  Fitchburg  R.  R.  Co.  184  Mass.  499. 

Plaintiflf  cannot  recover  if  it  appears  that 
•deceased  attempted  to  cross  on  foot,  without 
looking  to  see  if  a  train  was  coming. 

Woodard  v.  N,  T.  Z.  E,  dW.  R.  Co.  9 Cent. 
Rep.  293,  106  N.  Y.  869;  Wright  v.  Bastmi  & 
M.  R.  129  3Iass.  440;  Nicholson  v.  Erie  R.  Co. 
41  N.  Y.  542;  Bancroft M.  Boston  dfW.  R.  Corp. 
97  Mass.  279. 

A  vigilant  use  of  the  ear  in  listening,  and  of 
the  e^e  in  looking,  for  approaching  trains  is 
required.  Where  there  is  no  evidence  tending 
to  show  such  care,  it  is  the  duty  of  the  court  to 
nonsuit. 

Cordell  v.  N.  T.  Cent.  &  H.  R.  R.  Co.  75  N.  Y. 
330-882;  Bunn  v.  Delaware,  L.  <fc  W.  R.  R.  Co. 

6  Hun.  808;  8alter  v.  Uiica  &B.  R.  R.  Co.  75 
N.  Y.  278;  Kellogg  v.  N.  T.  Cent.  <&  H.  R.  R. 
Co.  79  N.  Y.  72,  76. 

If  plaintiff's  testator  could  have  seen  the  ap- 
proaching engine,  then  doubtless  it  would  have 
been  negligence  in  him  not  to  have  seen  it. 

Beinegd  v.  N.  T.  Cent.  R.  84  N.  Y.  625; 
Becht  V.  Corbin,  92  N.  Y.  658;  Uamm  v.  N.  T. 
Cent.  iSb  H.  R.  R.  Co.  18  Jones  &  S.  78;  Terry 
V.  J<rtc««,  78  N.  Y.  338. 

The  admission  of  irrelevant  evidence  is  error 
which  cannot  be  disregarded,  unless  it  api>ears 
that  its  reception  could  not  prejudice  the  party 
against  whose  objection  it  was  received. 

Baird  v.  Gillett,  4%  N.  Y.  186;  Anderson  v. 
Rome,  W.  cfe  0.  R.  R,  Co.  54  N.  Y;  884;  Haw- 
ley  V.  Hatter,  9  Hun,  184. 

Evidence  of  negligence  at  other  times  was 
not  competent. 

Gahagan  v.  Boston  d  L.  R.  R.  Co.  1  Allen, 
187-189;  Robinson  V.  Fiteliburg  iSbW.  R.  R.  Co. 

7  Gray,  92;  Collins  v.  Dorchester,  6  Cush.  896; 
Warner  v.  N.  T.  CentR.  R.  Co.  44  N.  Y.  471, 

472;  Malton  v.  Nesbit,  1  Car.  &  P.  70,  11  Eng. 
C.  L.  318;  1  Greenl.  Ev.  S§  51-53;  Cary  v. 
Hotailing,  1  HiU,  811-316;  Bait.  &  Susq.  R.  R. 
Co.  V.  Woodruff,  4  Md.  242-254;  McDonald  v. 
Savoy,  110  Mass.  49;  Tenneyy.  Tuttle,  1  Allen, 
186. 

Mr.  Clutrles  B.  Wheeler,  for  respond- 
•ent: 

Parsons  was  killed  while  in  the  station  of  the 
defendant,,  by  a  freight  train  running  through 
the  station  at  from  twenty  to  thirty  miles  an 
hour,  at  a  time  when  the  passenger  train  from 
which  Parsons  had  alighted  was  at  a  stand,  dis- 
charging and  receiving  passengers.  Such  an 
act  of  itself  was  culpable  and  gross  negligence. 

Terry  v.  Jeicett,  78  N.  Y.  342;  Archer  v. 
JV:  T.  N.  H.  d  H.  R.  R.  Co.  9  Cent.  Rep.  233, 
106  N.  Y.  589;  BrasseU  v  N.  T.  Cent,  d  H.  R. 
B.  Co.  84  N.  Y.  245;  Klein  v.  Jewett,  26  N.  J. 
Eo.  474. 

jParsons  had  the  right  to  assume  that  the  de- 
fendant would  expose  him  to  no  unnecessary 
danger,  and  that  the  defendant  would  keep  the 
station  reasonabljr  safe  and  free  from  all  ob- 
stacles rendering  it  dangerous  to  life  and  limb, 
and  observe  the  rule  of  safety  prescribed  by  the 
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courts,  giving  passengers  the  ri^ht  of  way  over 
trains  when  a  passenger  train  is  receiving  or 
discharging  passengers. 

Terry  v.  Jewett,  IS  N.  Y.  844;  BrasseU  v.  N. 
r.  Cent.  it.  H.  R.  R.  Co.  84  N.  Y.  248;  Archer 
V.  N.  T.  N.  H.  db  H.  R.  R.  Co.  9  Cent.  Rep. 
238.  106  N.  Y.  595. 

When  a  railroad  company  provides  a  plat- 
form at  it»  station  in  such  a*  manner  as  to  in- 
vite passengers  to  walk  upon  or  over  it  while 
waiting  for  trains  or  preparing  to  leave  the  sta- 
tion, it  is  bound  to  use  due  care  towards  such 
persons  while  upon  the  platform. 

Keefe  v.  Boston  dbA.R.Co.2  New  Eng.  Rep. 
660,  142  Mass.  251. 

Ruger*  Ch.  J.,  delivered  the  opinion  of  the 
court: 

The  evidence  in  the  case  was,  on  some  points, 
conflicting;  but  the  jury  were  authorized  to 
And,  and,  upon  the  defendant's  appeal,  we  must 
presume  that  they  found,  the  facts  in  conform- 
ity with  the  plaintiff's  proof. 

By  this  it  appeared  that  the  plaintiff's  testator 
was  run  over  and  killed  at  the  Perry  Street 
station,  at  the  City  of  Buffalo,  by  the  engine 
of  a  freight  train,  belonging  to  the  defendant, 
moving  southerly  at  the  rate  of  from  twenty  to 
thirty  miles  an  ^our.  He  was  a  passenger  on 
a  train  going  northerly  from  the  Exchange 
Street  station,  Buffalo,  to  La  Salle,  and  beyond, 
and  had  traveled  three  miles  of  the  distance 
when  he  reached  the  Ferry  Street  station  where 
the  train  was  accustomed  to  stop  for  the  pur- 
pose of  taking  on  and  letting  off  passengers. 

As  the  passenger  train  reached  the  station 
house,  after  it  had  been  called  bv  the  brakeman 
and  .while  it  was  going  slowly,  but  had  not  yet 
entirely  stopped,  the  deceased  stepped  down 
from  the  second  car  upon  its  westerly  side  upon 
a  plank  walk,  or  platform,  and  proceeded  along 
by  the  side  of  the  moving  train  for  some  forty 
or  fifty  feet,  when  he  attempted  to  cross  over 
the  westerly  track.  Before  this  the  passenger 
train  had  entirely  stopped.  When  he  reached 
a  point  about  ten  feet  from  the  passenger 
train,  and  being  then  between  the  rails  of  the 
westerly  track,  ne  was  struck  bv  the  engine  of 
the  freight  train,  which  was  backing  down 
in  a  rapid  manner.  The  whole  transaction  oc- 
curred in  front  of  the  station  house  and  within 
the  station  yard,  upon  ground  where  passen- 
gers were  accustomed  to  pass  and  repass  in 
going  from  and  coming  to  the  .trains. 

The  rules  of  the  defendant  required  freight 
trains  to  approach  stations  slowly,  and  to  stop 
before  reaching  stations  at  which  a  passenger 
train  is  landing  or  receiving  passengers.  The 
freight  train  came  from  the  north,  and  at  the 
distance  of  about  800  feet  from  the  station  was 
visible,  although  partially  concealed  from  the 
view  of  those  standing  at  the  station  by  a  curve 
in  the  road,  and  also  by  trusses  upon  a  bridge 
over  Ferry  Street  running  immediately  north 
of  the  station  grounds,  which  trains  going  south 
were  obliged  to  cross  before  reaching  the  sta- 
tion. 

The  deceased  was,  when  struck,  about  twen- 
ty feet  south  of  the  bridge.  He  was  seen  walk- 
ing quite  rapidly  to  the  north  in  the  direction 
of  the  approaching  train,  when  he  turned  and 
started  to  go  across  the  track,  and  as  he  saw 
the  train  attempted  to  jump  but  failed  to  pre- 
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vent  a  collisioD,  and  was  struck  while  in  the 
act  of  jumping  to  avoid  it.  It  did  not  appear 
for  what  purpose  the  deceased  was  going  across 
the  westerly  track,  but  it  was  stated  that  he 
sometimes  got  off  and  communicated  with 
relatives  or  friends  who  lived  next  the  station 
yard  on  the  west  side  as  he  passed  up  the  road. 
As  the  deceased  walked  along  the  track  he 
was  necessarily  looking  in  the  direction  from 
which  the  freight  train  was  approaching,  but 
no  positive  proof  was  given  that  he  looked 
towards  it  immediately  before  he  was  struck  ; 
and  it  is  not  probable  that  he  could  have  seen 
ft  if  he  had  looked  when  he  first  alighted,  or  for 
some  seconds  after.  Not  to  exceed  ten  seconds 
elapsed  between  the  time  when  he  alighted 
from  the  train  and  that  when  he  was  struck, 
and  during  that  time  the  engine  of  the  pas- 
senger train  was  exhausting  its  steam,  making 
a  loud  noise.  The  freight  train  was  running 
probablv  at  the  rate  of  forty  feet  a  second, 
and  when  the  deceased  first  alighted  was 
probably  bevond  the  line  of  his  vision. 

We  are  of  the  opinion  that  the  case  was  in 
all  of  its  respects  one  for  the  jury.  The  point 
made  by  the  appellant,  that  there  was  a  vari- 
ance between  the  cause  of  action  proved  and 
that  laid  in  the  complaint,  is  not  well  taken. 
The  complaint  stated  all  of  the  facts  necessary 
to  maintain  the  action  and  complied  with  the 
requirements  of  the  Code  in  that  respect. 
E'ndence  was  given  tending  to  support  the 
allegations  of  the  complaint,  and  it  was  for  the 
Jury  to  find  whether  they  had  been  proved  or 
not. 

The  contention  that  the  negligence  of  the 
defendant,  as  alleged,  oonsi^ed  only  of  its 
omission  to  perform  the  duty  which  it  owed 
to  the  deceased  as  a  passenger,  is  founded  up- 
on a  misconstruction  of  the  language  of  the 
complaint. 

We  think  it  immaterial  whether  the  de- 
ceased, when  he  alighted  from  a  passenger 
train,  ceased  to  be  a  passenger  or  not.  He 
was  certainly  neither  a  wrong-doer  nor  a  tres- 
pafiser  by  so  doing.  He  might  thereby  have 
subjected  himself  to  increased  risks  for  which 
he  would  have  no  redress  against  the  railroad 
company  ;  but  if  he  should  be  afterwards 
killed  by  the  gross  negligence  of  the  company 
without  fault  on  his  part,  the  company  would 
be  liable.  This  was  the  case  stated  by  the 
complaint. 

The  defendant  also  claims  that  it  was  not 
negligent  in  running  its  freight  train  through 
the  station  at  a  high  rate  of  speed,  while  a 
passenger  train  was  there  engaged  in  taking 
on  and  landing  passengers.  This  claim  is 
mainly  based  upon  evidence  that  the  engineer 
in  charge  was  temporarily  disabled  from  con- 
trolling his  engine  by  an  accident  received 
from  Sie  lever,  which  slipped  from  its  posi- 
tion after  being  reversed  and  struck  him  a 
violent  blow.  The  argument  is  that  the  engi- 
neer had  performed  his  whole  duty,  in  respect 
to  stopping  the  train,  by  reversing  the  lever 
and  shutting  off  steam. 

Some  evidence  was  given  for  the  defendant 
by  its  employes  that  they  were  not  cognizant 
or  any  means  of  retaining  the  lever  in  itit  place 
after  being  reversed,  except  what  were  in  use 
on  this  engine.  Other  experts,  however,  gave 
evidence  tending  to  show  that  such  an  acci- 
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dent  could  not  occur  if  the  lever  was  propcriy 
reversed,  except  from  a  defective  appuance. 

It,  however,  re(]uire8  no  expert  to  dctennine 
these  facts,  for  it  is  obvious  to  the  most  ordi- 
nary comprehension  that  a  reliance  apon  a 
lever  which  is  liable  to  be  forced  from  its 
place  by  the  natural  action  of  the  machineiy  in 
a  matter  of  such  importance  is  an  act  of  the 
grossest  carelessness.  The  remedies  for  sach 
a  fault  are  so  numerous  and  common  tbattbey 
must  be  presumed  to  be  within  the  knowledge 
of  all  intelligent  persons. 

We  think  it  an  alarming  proposition  to  as- 
sert that  a  railroad  company  is  to  be  excosed 
from  the  consequences  of  running  trains  at 
great  speed  through  stations  or  in  the  streets 
of  a  populous  city,  because  of  an  impofisibilitr 
of  its  servants  to  control  the  powers  which 
propel  them.  If  this  lever  was  liable  to  be 
displaced  by  the  working  of  the  machinery,  it 
was  the  plain  duty  of  the  engineer  to  hold  it  in 
its  position  until  the  stoppage  of  the  train  bad 
produced  a  compliance  with  his  instructions 
and  removed  the  danger.  This  would  hsTe 
required  his  attention  for  possibly  ten  seconds 
of  time.  The  negligence  of  the  company  in 
running  its  train  through  the  station  at  a  nigh 
rate  of  speed  is  recognized  by  the  rules  of  the 
company  and  is  too  obvious  to  require  dis- 
cussion. 

A  more  difllcult  question  arises  over  the 
allegation  of  contributory  negligence  on  the 
part,  of  the  deceased. 

We  do  not  think  that  a  passenger  on  a  nilroad 
train  loses  his  character  as  such  by  alighting 
from  the  cars  at  a  regular  station  from  motives 
of  either  business  or  curiosity,  although  he  bu 
not  yet  arrived  at  the  terminus  of  his.  jour- 
nev. 

It  cannot  properly  be  said,  we  think,  if  t 
passenger  leaves  a  train  for  the  purpose  of 
obtaining  refreshments  at  a  regular  station,  or 
transacting  business  during  its  stay  there,  bat 
intending  to  return  and  continue  nis  passage, 
ceases  to  be  a  passenger  or  loses  the  right  of 
being  protected  by  the  regulations  which  the 
company  has  provided  for  the  safety  of  pa- 
sons  traveling  on  its  cars  and  using  its  station 
grounds.  He  may  not  stand  upon  the  tracks 
or  go  thereon  without  using  the  care  and 
caution  required  of  prudent  persons  under  the 
circumstances  of  the  case ;  but  if  a  person  un- 
der such  circumstances  is  injured  by  the 
omission  of  the  servants  of  the  company  to 
obey  rules  adopted  for  the  protection  of  per 
sons  in  that  satuation,  we  think  it  beoooeft 
liable  for  injuries  thus  received. 

The  rule  which  prescribes  it  to  be  the  duty 
of  persons  to  exeituse  care  and  caution  in  go- 
ing upon  railroad  tracks  and  to  use  their  senses 
of  seeing  and  hearinff  for  the  purpose  of  dis- 
covering and  avoiding  dangers,  is  one  fre- 
quently found  in  reported  cases,  and,  as  a 
general  rule,  is  salutary  and  lust 

But  the  duty  of  active  vigilance  must  be 
adapted  to  the  circumstances  of  the  case:  and 
if  the  offending  company  has  by  its  own  con- 
duct and  by  its  published  regulations,  led  the 
public  to  believe  that  trains  would  not  be  run 
on  its  tracks  at  specified  times  and  places,  per- 
sons having  occasion  to  cross  them  have  the 
right  to  rely  upon  the  assurance  of  the  com- 
pany and  are  not  necessarily  guilty  of  negfi- 
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eence  when  injured  by  prohibited  trains  while 
doing  so. 

The  deceased  was  justified  in  supposing  that 
no  rapidly  moving  train-  would  come  into  the 
station  while  he  remained  in  the  yard  and  was 
engaged  in  communicating  with  his  friends  on 
the  west  side.  He  had  frequently  done  so  be- 
fore and  had  been  lulled  into  a  sense  of  security 
by  the  immunity  which  he  had  before  enjoyed 
and  the  reliance  which  he  placed  upon  the 
care  exacted  of  its  servants  by  the  railroad 
company.  It  is  quite  doubtful  whether  he  was 
able  to  see  the  freight  train  until  he  approached 
near  the  place  where  he  started  to  cross  the 
westerly  track,  as  it  was  presumptively  ap- 
proaching at  the  rate  of  at  least  forty  feet  per 
second, and  the  jury  were  justified  from  the  evi- 
dence in  finding  that  he  had  looked  in  the  di- 
rection in  which  he  was  walking  and  did  not 
ace  the  train.  That  he  did  not  hear  it  is  quite 
conceivable  as  the  exhaust  steam  of  the  pas- 
senger engine  made  considerable  noise;  and 
the  witnesses  generally  agree  that  no  one  saw 
or  heard  the  freight  engine  until  it  got  ui)on 
the  bridge,  and  after  that,  it  passed  the  station 
in  an  instant  of  time.  Having  once  looked, 
and  seeing  no  train,  he  had  a  right  to  assume 
that  none  would  be  coming  at  such  a  rate  of 
speed  as  would  preclude  him  from  crossing  a 
slne:le  track. 

U  is  probably  true  that  if  he  had  looked 
both  ways  at  the  moment  of  stepping  upon 
the  track  he  could  have  seen  the  approaching 
train  ;  but  that  might  be  said  of  almost  every 
accident  of  a  similar  character,  and  is  a  degree 
of  vigilance  seldom  adopted  bv  anyone,  and 
would  require  the  impossible  feat  of  looking 
in  opposite  directions  at  the  same  time,  or 
anticipating  the  point  from  which  he  was  to 
be  assailed.  The  law  does  not  require  this ; 
neither  is  there  any  rule  which  will  defeat  a 
recovery  in  cases  of  this  kind  merely  because 
it  was  possible  for  an  injured  person  to  dis- 
cover an  approaching  train. 

The  law  does  not  forbid  persons  from  cross- 
ing railroad  tracks  or  impose  upon  them  ex- 
clusive responsibility  for  damages  incurred  in 
making  such  an  attempt.  The  question  is, 
whether  the  injured  party,  under  all  the  cir- 
cumstances of  the  case,  exercised  that  degree 
of  care  and  caution  which  prudent  persons  of 
ordinary  intelligence  usually  exercise  under 
l^e  circumstances.  This  rule  must  in  all 
cases,  except  those  marked  by  gross  and  inex- 
cusable negligence,  render  the  question  in- 
volved one  of  fact  for  the  jury. 

We  think  the  jury  could  properly  find  that 
the  deceased  did,  under  the  circumstances  of 
ibis  ease,  exercise  such  care  and  caution  as  ex- 
empted him  from  the  imputation  of  negligence. 


Terry  v.  Jewett,  78  N.  Y.  888 ;  Bramll  v. 
New  York  Gent.  A  B.  R.  R.  Co,  84  N.  Y.  241 ; 
Archer  v.  N.  Y.  N,  H.  d  H.  R.  R.  Co.  9  Cent. 
Rep.  238,  106  N.  Y.  589. 

The  defendant  also  claims  that  the  court  im- 
properly allowed  the  plaintiff's  counsel  to 
cross  examine  the  witness  Marsh  and  prove 
why  he  was  discharged  from  the  defendant's 
employ  some  eighteen  months  after  the  acci- 
dent in  question.  The  question  objected  to 
was  "What  was  the  occasion  of  your  going 
when  you  did  go  ?" 

This  question  was  competent  on  the  ques- 
tion of  the  witness'  credibility,  and  if  comi>e- 
tent  for  any  purpose  the  objection  to  it  was 
not  well  taken,  although  counsel  claimed  it  to 
be  admissible  on  an  erroneous  ground.  The 
witness  did  not  answer  this  question  ;  and  the 
question  was  then  put,  "What  was  the  oc- 
casion of  your  leaving  the  company's  employ  ?" 
This  was  not  objected  to  and  the  witness 
answered,  "I  was  coming  into  Black  Rock 
yard  with  a  coal  train  and  had  a  collision  with 
a  switch  engine  pulling  off  the  branch  with 
another  train." 

Q.  "Did  they  discharge  you  for  It  ?" 

A.  "Yes  sir." 

The  defendant  then  made  its  objection  and 
took  its  exception.  The  evidence  was  then 
already  before  the  jury  without  exception  and 
the  defendant's  remedy  was  to  move  to  strike 
the  evidence  out.    This  he  did  not  do. 

We  think,  therefore,  the  defendant  did  not 
raise  the  question  properly  ;  but  if  we  were  of 
the  contrarv  opinion  we  should  not  be  inclined 
to  reverse  toe  judgment  upon  this  ground.  If 
the  evidence  tended  in  any  way  to  injure  the 
defendant  it  was  upon  the  onuestion  of  the 
negligence  of  I  he  defendant.  This  was  estab- 
lished by  evidence  beyond  dispute,  and  the 
testimony  of  this  witness  could  not  be  said  to 
have  affected  it. 

All  of  the  evidence  goes  to  show  that  the 
defendant  ran  its  train  at  a  high  rate  of  speed 
through  a  crowded  station  in  violation  of  its 
publisned  rules. 

There  was  practically  no  question  for  the 
jury  in  respect  to  the  question  of  the  defend- 
ant s  negligence. 

The  case  was  submitted  to  the  lury  upon 
the  charge  eminently  favorable  to  the  defend- 
ant, and  we  think  it  had  no  reason  to  take  ex- 
ception to  it. 

Some  few  exceptions  were  taken  to  the  rul- 
ings of  the  trial  court  in  the  admission  of  evi- 
dence ;  but  we  think  no  errors  were  committed 
which  authorize  the  reversal  of  this  judgment. 

The  judgment  should  ther^ore  be  affirmed. 

All  concur,  except  Earl  and  Or»y»  JJ,, 
not  voting. 
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*  Where  an  incorporated  aeaoeiation 

*  Head  note  by  Vaudttiiix,  J. 

NOTB.— t)ee  People  v.  Soule,  2  L.  R.  A  494. 
8L.aA. 


pnrduMes  beer  outside  of  the  State  of  Kan- 
sas, and  brings  it  into  the  State,  and  then  sells  chips 
to  its  members,  each  chip  representing  a  drink  or 
glass  of  beer,  and  then  furnishes  a  drink  or  glass 
of  beer  for  each  chip  returned  by  a  member,  and 
the  beer  is  drank  as  a  beverage,  and  neither  the 
association,  nor  any  one  of  its  members,  has  any 
permit  to  seil  intoxicating  liquors,— 7i«2d,  that  the 
member  of  the  association  who  sells  these  chips, 
and  the  member  of  the  association  who  deUvers  the 
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beer  on  the  return  of  the  chips,  and  the  president 
of  the  association,  who  is  present  at  the  time,  and 
knows  of  these  things,  may  be  prosecuted,  con- 
victed and  punished  for  selling  intozicatinflr  liquor 
in  violation  of  law. 

,  (March  0, 1888.) 

APPEAL  by  defendants,  from  a  judgment 
of  the  District  Court  of  Shawnee  County, 
convicting  them  of  selling  intoxicating  liquors 
in  violation  of  law.     Afflrmed, 

The  case  is  fully  stated  by  the  court. 

Mr.  Frank  Herald  for  appellants. 

Mr.  L.  B.  Kellogg  upon  the  brief  of 
Messrs.  S.  B.  Bradford*  Ex-Atty-Oen.,  and 
Charles  Curtis,  County  ^^^^.,  for  the  State: 

It  is  preposterous  to  assume  that  a  number 
of  persons  may  with  impunity  associate  them- 
selves together  as  a  firm  or  voluntary  company, 
purchase  a  quantity  of  liquors  and  retail  them 
out  to  the  several  members  as  they  would  to 
strangers.  Such  an  enterprise  is  unlawful,  and 
all  concerned  would  be  guilty  of  violating  the 
statute.  It  would  make  no  better  case  for 
them  to  claim  they  owned  the  liquors  as  part- 
ners. 

Riekart  v.  People,  79  HI.  85.  2  Am.  Crim. 
Eep.  385. 

A  person  who  acts  as  the  agent  or  employ^ 
of  a  social  club  to  keep  and  deal  out  its  liquors 
to  members  purchasing  and  presenting  tickets, 
may  be  indicted  and  punished  for  a  violation 
of  the  Prohibitory  Liquor  Law. 

State  V.  Mercer,  82  Iowa,  405;  Winter  v. 
/Stofd,  SOAla.  22. 

Every  person  who  aids,  assists  or  abet<«  in 
the  commission  of  an  offense,  whether  present 
or  absent,  whether  as  principal  or  proprietor, 
or  general  manager,  or  agent,  or  clerk,  or  ser- 
vant, is  liable  to  be  prosecuted  and  convicted 
and  punished  for  such  offense. 

State  V.  Hunt,  29  Kan.  764. 

Where  the  intoxicatlngliquors  are  purchased 
by  the  carload  or  otherwise,  with  the  funds  of 
an  association,  and  taken  and  kept  on  hand  in 
amd  about  the  building  occupied  by  the  asso- 
ciation, for  retail  to  the  members  of  the  asso- 
ciation, each  sale  so  made  to  a  member  is  a 
sale  of  the  incorporated  association  to  one  of 
the  individual  incorporators;  and  this  would  be 
a  sale  in  contemplation  of  section  16  of  the 
Session  Laws  of  1881;  and  being  carried  on  by 
the  club,  at  a  place  other  than  a  drug  store, 
without  a  permit,  and  the  drinking  done  as  a 
beverage  and  not  as  a  medicine,  would  be  and 
is  a  violation  of  the  Prohibitory  Laws  of  Kan- 
sas. 

Martin  v.  State,  59  Ala.  34;  Marmoni  v. 
State,  48  Ind.  21;  1  Am.  Crim.  Rep.  447. 

Valentine*  cA,  delivered  the  opinion  of  the 
court: 

This  was  a  criminal  prosecution  upon  an  in- 
dictment in  the  District  Court  of  Shawnee 
County  charging  the  defendants,  William  Hor- 
acek.  Christian  Slates,"  and  William  Weidler, 
with  selling  intoxicating  liquors  in  violation  of 
law,  and  without  having  any  permit  therefor. 

The  case  was  tried  before  the  court  without 

a  jury,  upon  an  a&jeed  statement  of  facts,  and 

the   court   found    the    defendants   guilty   as 

charged,  and  sentenced  each  to  pay  a  fine,  and 

_^the  costs  of  suit,  and  to  stand  committed  to 


the  county  jail  until  such  fine  and  ooflts  wm 
paid;  and  the  defendanlB  appeal  to  this  oomt 

It  appears  from  the  agreed  statement  of  fsets 
that  in  1876  a  society,  composed  of  Gennu 
citizens,  and  known  as  the  "Arions,"  was  duly 
organized  and  incorporated  principally  for  the 
purpose  of  social  enjoyment.  This  socidT 
was  still  in  existence  at  the  time  of  the  trisl  A 
this  action,  and  perhaps  it  still  exists.  It  bokfe 
meetings  regularly  every  evening  in  "Arioa 
Hall,"  in  the  Citv  of  Topeka,  from  6  o'dock 
P.  M.  to  8  o'clock  P.  M.  Among  the  varioos 
things  commonly  done  at  such  meetings  is  the 
drinking  of  beer,  an  intoxicating  liquor. 

At  the  time  of  the  commission  of  the  aU^ed 
offense,  which  was  in  May,  1887,  the  socktj 
consisted  of  about  150  members.  The  de- 
fendant Christian  States  was  a  member  of  the 
society,  and  its  president;  the  defendant  WO- 
liam  Weidler  was  a  member  and  officer  of  the 
society,  and  sold  chips  for  the  society,  repre- 
senting drinks  or  glasses  of  beer;  and  the  de- 
fendant William  Horacek  was  a  member  of  tbe 
society,  and  its  steward  and  bartender,  and 
drew  the  beer  which  was  drunk  at  the  society 
meetings  from  kegs,  and  distributed  it  to  ttie 
members  thereof  having  and  deliveriog  to  hhn 
chips. 

The  beer  used  at  these  meetings  was  at  dif- 
ferent times  purchased  at  Kansas  City,  Mo.,  tl 
wholesale,  and  shipped  to  the  society  in  half- 
car  or  quarter-car  loads,  and  kept  by  the  sodety 
at  all  times,  and  drank  by  the  members  theie- 
of  as  a  beverage.  Neither  the  society  nor  sny 
member  thereof  had  any  permit  to  sell  intoxi* 
eating  liquors. 

The  agreed  statement  of  facts  further  sbows^ 
among  other  things,  as  follows: 

"(7)  At  the  meetings,  when  a  member  of 
said  society  desires  a  glass  of  beer,  it  is  drawn 
from  the  keg  or  kegs  of  beer  belonging  to  the 
association,  and  drawn  by  the  stewiird,  or  bar- 
tender, and  the  member  for  whom  it  is  drawn, 
and  who  gets  it,  delivers  to  tbe  steward,  or  bar- 
tender, a  chip,  and  when  he  treats  his  friend  be 
fves  a  chip  for  each  glass  of  beer  draok. 
hese  chips  are  bought  by  tbe  members  from 
certain  officers  of  the  association,  and  ihcy  pay 
twenty-five  (25)  cents  for  eight  of  them,  and 
each  one  of  tiiem  is  ^ood  for  a  glass  of  beet, 
and  nothing  else.  Cigars,  pretzels,  soda  water, 
billiard  playing,  etc.,  are  paid  for  in  cash.  Tbe 
money  received  from  tbe  sale  of  these  chip^ 
upon  which  the  beer  is  obtained,  is  placed  in 
the  treasury  of  the  society,  to  help  in  the  pay- 
ment of  the  expenses  of  said  society,  and  toe 
steward,  or  bartender,  is  paid  by  the  month  for 
his  services.  The  steward  and  bartender  has 
charge  of  and  takes  care  of  the  rooms  of  said 
association. 

**  (8)  That  the  money  received  from  the  sale 
of  chips,  upon  which  said  beer  is  delivered,  and 
the  money  paid  for  cigars,  soda  water,  etc, 
goes  into  the  society's  treasury,  to  keep  up  its 
funds  for  payment  of  expenses,  and  procoriBe 
refreshments,  which  expenses  are  fuel,  rents  of 
hall,  books  and  magazines,  and  newspapeis, 
and  the  beer  used,  and  paying  the  stewaid,{ff 
bartender.  And  no  other  officers  draw  any 
pay  for  their  work.  That  the  term  *  sale  m 
chips '  means  that  the  members  pay  at  the  rate 
of  twenty-five  (2C)  cents  for  eight' (8)  chips  to 
the   members  having  cliipa  for  sale,  wbick 
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^noney  is  paid  into  the  treasury  of  the  society, 
being'a  sum  of  money  equal  to  the  cost  of  the 
"beer  used  by  him,  as  near  as  practicable,  and 
the  chips  he  receives  show  that  he  is  entitled 
to  receive  a  certain  portion  of  the  beer  pur- 
chased by  the  association,  and  the  chips  repre- 
senting the  actual  cost  of  the  beer,  as  near  as 
practicable;  there  being  but  little,  if  any,  gain 
•or  profit  on  the  beer  drank  hj  the  members, 
each  one  paying  for  the  chips,  as  aforesaid, 
into  the  treasury  an  amount  sufficient  to  pay 
for  beer  used  by  him.  Neither  of  the  de- 
fendants in  this  action  have  ever  received  any 
part  of  the  money  paid  into  the  treasury  by 
the  witnesses  in  this  action,  nomny  benefit  in 
-any  way  therefrom,  except  the  bartender,  Wil- 
liam Horacek,  received  his  monthly  salary. 

"(9)  The  meetings  of  said  association  were 
-and  are  conducted  in  an  orderly  manner,  and 
said  organization  was  organized  as  alleged  in 
agreement  No.  4,  and  the  beer  that  is  drank  is 
not  drank  as  a  medicine,  but  is  drank  as  a 
beverage.  The  club  has  no  permit  to  sell, 
barter  or  give  away  intoxicating  liquors,  nor 
has  either  of  the  defendants,  or  any  member 
-of  said  society,  a  permit  to  sell,  barter  or  give 
away  intoxicating  liquors,  from  the  Probate 
■Judge  of  Shawnee  County,  State  of  Kansas, 
and  said  society  \s  not  engaged  in  the  drug 
business. 

'•  (10)  The  chips  are  sold  only  to  members, 
and  are  paid  for  at  the  rate  of  eight  for  twenty- 
five  cents,  and  beer  can  be  had  only  upon  the 
delivery  of  one  or  more  of  these  chips,  bought 
and  paid  for  by  the  members  of  the  associa- 
tion, from  some  officer  of  the  association, 
and  paid  for  at  the  time  said  chips  are  delivered 
to  the  purchaser.     .    .     . 

'*  (18)  .  .  .  That  each  of  the  above  deliv- 
eries of  intoxicating  liquors  was  made  at  the 
time  and  place  as  charged  in  each  count  as  re- 
ferred to^nd  the  delivery  was  made  by  the  de- 
fendant William  Horacek,  as  such  steward,  and 
lie  received  from  the  party  named  a  chip  there- 
for, which  chip  had  before  that  time  been 
bought  and  paid  for,  as  aforesaid,  and  bought 
of  the  defendant  William  Weidler^  and  of  the 
association  of  which  the  said  Christian  States 
was  president,  and  that  in  each  case  and  trans- 
action the  beer  was  drank  as  a  beverage;  and 
it  IS  agreed  that  the  defendant  William  Horacek 
aided  and  assisted  in  keeping  said  place  where 
beer  was  used  and  drank  as  above  set  forth,  by 
being  a  member  of  said  association,  and  being 
its  bartender,  or  steward,  and  by  being  at  the 
place  above  mtotloned  every  day^  and  that  he 
receives  pay  by  the  month  for  his  work  from 
said  society;  that  the  defendants  Weidler  and 
States  aideid  and  assisted  in  keeping  and  main- 
taining said  place  by  beinf  members  and  offi- 
cers of  said  society,  and  oy  being  present  at 
all,  or  about  all,  the  meetings  of  said  associa- 
tion, and  that  neither  of  the  defendants  have  a 
permit  to  sell  intoxicating  liquors;  nor  has  the 
said  association  a  permit  to  sell  intoxicating 
liquors." 

The  defendants  claim  that  the  foregoing 
facts  do  not  show  or  constitute  any  offense.  It 
IS  claimed  that  their  association  was  organized 
prior  to  the  passage  of  the  prohibition  Act,  and 
therefore  it  could  not  have  been,  and  was  not 
in  fact,  organized  with  any  intention  of  violat- 
ing that  Act. 
.8  L.  R.  A. 


It  is  claimed  that  neither  the  society,  nor  any 
one  of  its  members,  ever  intended  to  violate 
any  law,  and  never  has  in  fact  violated  any  law; 
that  no  sale  of  beer,  or  any  other  intoxicating 
liquor,  has  ever  been  made  by  the  society,  or 
by  any  one  of  its  members,  as  such,  and  that 
the  facts  stated  in  the  agreed  statement  of  facts 
do  not  show  that  any  such  sale  has  ever  been 
made.  . 

It  is  claimed  that  the  society  merely  pur- 
chased beer  for  its  members;  Uiat  the  heer  be- 
longed to  its  members,  and  that  the  society 
merely  distributed  the  beer,  in  fair  shares  or 
proportions,  among  its  members,  who  were  the 
owners;  and  that  the  members  merely  drank 
their  own  beer. 

We  do  not  think  that  any  of  these  points  are 
well  taken.  It  makes  no  difference  that  the 
society  was  organized  prior  to  the  passage  of 
the  Prohibitory  Liquor  Law,  for  by  sucli  or- 
ganization the  society  could  not,  ana  did  not, 
obtain  for  itself,  or  for  its  members,  any  vested 
right  to  go  on  forever  dealing  in  intoxicating 
liquors.     State  v.  Mugkr^  29  Kan.  272. 

Besides,  under  the  law  that  was  in  force  prior 
to  the  passage  of  the  Prohibition  Act,  it  was 
as  much  a  violation  of  law  to  sell  intoxicating 
liquors  without  a  permit, then  called  a  "license," 
as  it  is  now  to  sell  intoxicating  liquors  without  a 
t)ermit.  It  must  also  be  presumea  that  the  socie- 
ty and  its  members  intended  to  do  Just  what  they 
did  in  fact  do,  and  if  their  acts  constitute  any  of- 
fense it  must  be  presumed  in  law  that  they  in- 
tended to  commit  Just  such  an  offense.  From 
the  facts  stated  it  must,  on  the  other  hand,  be 
held  that  the  society  obtained  its  beer  lawfully, 
and,  if  so,  then  nothing  but  a  sale  of  the  beer,  or 
a  keeping  of  the  same  tor  sale,  would  constitute 
any  offense.  The  gratuitous  distribution  of 
the  beer  among  its  members,  or  the  giving  of  it 
away  to  any  person,  or  the  using  of  it  for  any 
lawful  purpose,  would  not  constitute  an  offense. 
StaU  V.  Barrett,  27  Kan.  219;  State  v.  StandM, 
37  Kan.  648. 

But  to  sell  the  beer  in  any  manner,  directly 
or  indirectly,  would,  under  the  other  fact^  of 
this  case,  constitute  an  offense,  and  the  dispo- 
sitfon  of  it  to  members  in  the  manner  in  which 
it  was  disposed  of  in  the  present  ease  would, 
we  think,  constitute  a  sale. 

The  case  of  StaU  v.  Mckerson,  80  Kan.  546, 
tends  to  support  these  views.  See  also  the 
following  cases:  Marmont  v.  State,  48  Ind.  2l, 
1  Am.  Cr.  Rep.  447;  Martin  v.  State,  59  Ala.  34; 
Rickart  v.  PeopU,  79  El.  86,  2  Am.  Cr.  Rep. 
385;  State  v.  Mercer,  82  Iowa,  405. 

The  beer  was  not  distributed  to  or  among  the 
members  in  equal  shares,  nor  was  it  in  fact  dis- 
tributed to  them  at  all  except  as  they  purchased 
it.  Under  their  rules  some  of  the  members 
might  get  all  the  beer,  and  the  others  none. 
Those  purchasing  the  chips  would  get  beer, 
while  the  others  would  not  get  any.  The  sale 
of  the  chips  was  really  a  sale  of  the  beer,  as 
the  chips  represented  the  beer  and  nothing  else. 

The  defendant  Weidler  sold  chips,  and  the 
defendant  Horacek  received  them  back,  and 
delivered  the  beer;  hence  these  two  defendants 
were  directly  and  certainly  guilty. 

The  defendant  States,  however,  did  not  sell 

any  chips,  nor  deliver  any  beer;  nor  did  he 

directly  participate  in  these  sales.  He,  however, 

was  in  law  equally  as  guilty  as  the  others.  The 
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association  owned  the  beer,  and  tbrough  its  I 
officers  and  agents,  and  in  violation  of  law,  sold 
.  and  delivered  the  same  to  its  members,  and  this 
selling  and  delivering  of  the  beer  was  a  part  of 
its  business.  States  was  the  president  of  the 
association;  knew  what  its  business  was,  what 
it  was  organized  for,  and  what  it  was  doing. 
He  was  also  present  at  its  meetings,  when  all 
these  sales  took  place,  and  had  actual  knowl- 
edge thereof,  and  was  therefore  as  much  re- 
sponsible for  what  took  place  as  were  any  of  the 
others. 

In  the  case  of  State  v.  Hunt,  29  Kan.  764, 
765,  the  following  language  is  used:  *'  Every 
person  who  aids,  assists  or  abets  in  the 
commission  of  an  offense,  whether  present  or 
absent,  whether  as  principal  or  proprietor,  or 
general  manager,  or  agent,  or  clerk,  or  servant, 
u  liable  to  be  prosecuted  and  convicted  and 
punidied  for  such  offense."  See  also  section 
115  of  the  Criminal  Code,  which  reads  as  fol- 
lows: 

"  Section  115.  Any  person  who  counsels,  aids, 
or  abets  in  the  commission  of  any  offense,  may 
be  charged,  tried,  and  convicted  in  the  same 
manner  as  if  he  were  a  principal." 

See  also  section  16  of  the  Prohibition  Act, 
which  reads  as  follows: 

**  Section  16.  Every  person  who  shall,  di- 
rectly or  indirectly,  keep  or  maintain,  bv  hini- 
self,  or  by  associating  or  combining  with  oth- 
ers, or  who  shall  in  any  manner  aid,  assist,  or 
abet  in  keeping  or  maintaining  any  club-room 
or  other  place  in  which  any  intoxicating  liquor 
is  received  or  kept  for  the  purpose  of  use,  gift, 
barter  or  sale  as  a  beverage,  or  for  distribution 
or  division  among  the  members  of  any  club  or 
association,  bv  any  means  whatever,  and  every 
person  who  shall  use,  barter,  sell  or  give  away, 
or  assist  or  abet  another  Id  bartering,  selling  or 
giving  away,  any  intoxicating  liquors  so  re- 
ceived or  kept,  shall  be  deemed  guilty  of  a  mis- 
demeanor, and  upon  conviction  thereof  shall 
be  punished  by  a  tine  of  not  less  than  $100,  nor 
more  than  $500,  or  by  imprisonment  in  the 
county  jail  not  less  than  thirty  days,  nor  more 
than  six  months." 

We  think  the  business  carried  on  by  this  asso- 
ciation, so  far  as  it  related  to  the  disposition 
and  distribution  of  beer,  was  illegal,  and  that 
all  the  defendants  in  this  case  participated  in 
carrying  on  such  illegal  business,  and  that  this, 
under  the  statutes  and  the  authorities,  renders 
them  all  guilty  of  the  offense  charged. 

The  judgment  of  the  Court  below  mil  therefore 
be  affirmed;  all  the  Justices  concurring. 


Thomas  M.  BUNTING,  Plff.  %n  Err,, 

V. 

Michael  C.  SPEAKS  etal. 

( Kan. ) 

*  1.  In  a  devise  to  a  wife  for  Ufe,  wlthre- 
*H6ad  notes  by  Sikpson,  C. 


maiader  to  the  legal  heirs  of  the  testator,  to  ereite 
a  contingent  remainder  the  intent  bo  to  do  wjoet  be 
expreeeed  in  words  so  plain  that  ^ere  is  no  run 
for  construction. 

2.  No  remainder  will  be  conatroedtobe 
contingent  whicli  ma.v,  consistently  with  the 
words  used  and  the  intention  ezpreased,  be  deemed 
vested. 

3.  In  a  devise  by  B*»  a  life  estate  wisgivvn 
to  his  wife  in  all  his  property,  real  and  penootl, 
*"  to  have  and  to  hold  them,  together  with  all  rigbii 
and  privileges  thereto  belonging,  during  ber  life- 
time, and  then  they  are  to  descend  to  my  kgal 
heirs;"  and  at  the  death  of  B.  he  left  surviTing  him 
two  married  sons,  one  of  whom  had  not  been  hetrd 
from  for  more  than  three  years.  The  life  tenant 
had  possession  of  all  the  property  for  more  than 
six  years,  and  then  she  and  the  son  that  remained 
at  home  conveyed  their  interest  in  the  real  prop- 
erty to  the  grantors  of  the  defendants  in  error, 
who  have  had  exclusive  possession  for  twenty 
years  before  the  commencement  of  this  action:  tbe 
absent  son  never  having  been  heard  frooL  Bdi, 
that  the  heirs  took  a  vested  remainder  in  fee  at  the 
death  of  the  testator;  and  in  an  action  by  a  grand- 
son of  the  testator  to  recover  the  poflocsaion  of  the 
real  property  so  devised,  as  the  sole  survlTing  heir 
of  the  testator,  he  could  not  recover,  as  the  inter 
est  of  his  father  passed  by  the  conveyance  he  made 
in  his  lifetime  to  the  grantors  of  the  defeodaots  ia 
error. 

(April  6, 1880.) 

ERROR  to  the  Dietiict  Court  of  Doniphm 
County,  to  review  a  jadgmeot  in  favor  of 
d£fendai\^  in  an  action  of  eJectmeoL  Af- 
firmed. 

(Commissioner's  opinion.) 

The  facts  are  fully  stated  in  the  opinxm  of 
the  commissioner. 

Meeere.  Joseph  Bea,  David  Rea  and 
Franklin  Babeoek  for  plaintiff  in  error. 

Mr.  Albert  Ferry,  for  defendants  in  error: 

All  estates  are  to  be  holden  as  vested  except 
in  the  devise  of  which  a  condition  precedent 
to  the  vesting  is  clearly  expressed  where  the 
court  cannot  treat  them  as  vested  except  by  de- 
ciding in  direct  opposition  to  the  will 

Dumd  V.  DuffieldA  Dow  &  C.  811. 

A  devise  to  one  when  he  shall  arrive  at  a 
given  age,  with  the  intermediate  estate  derised 
to  anotber,  vests  immediately  on  the  death  oif 
the  testator,  and  is  not  defeated  by  death  of  the 
devisee  before  the  specified  age.  It  is  a  vested 
remainder.  The  words  of  perpetuity  impart- 
ing contingency  are  not  regarded  as  a  condi- 
tion precedent  or  as  postponing  the  period  of 
vesting,  but  as  spedfving  the  time  when  the 
remainderman  is  to  take  possession. 

Linton  v.  Layeoek,  88  Ohio  St.  184;  A 
OertU,  84  Minn.  178;  AuHin  v.  BrieM,  4» 
Conn.  120;  Lawreniee  v.  McArter,  14)  Ohio.  41. 

The  words  "upon  the  decease  of  mjsiJd 
wife,  I  give  and  bequeath,"  and  words  of  sim- 
ilar import,  relate  to  the  time  of  taking  eifect 
in  possession,  and  not  to  time  of  taking  effect 
in  interest. 


NOTB.— £7«tqte8;  contingent  and  vetUd  remainder. 

A  remainder  Is  defined  by  Lord  Coke,  1  Inst.  148 
a,  to  be  ^*a  remnant  of  an  estate  in  lands  or  tene- 
ments, expectant  on  a  particular  estate,"  created 
together  with  the  same  at  one  time.  1  Feame, 
Bern.  8. 

A  oontlniront  remainder  is  a  remainder  limited  so 
8L.)i.A. 


as  to  depend  on  an  event  or  condition  which  mj 
never  happen  or  be  performed,  or  wUdi  may  not 
happen  or  be  performed  till  after  the 
tion  of  the  precedin^r  estate.  An  estate  is  < 
gent,  when  a' right  of  enjoyment  is  to  aoorueon  sa 
event  which  is  dubious  and  uncertain.  An  eeCati 
is  vested  when  there  is  an  Immediate  lUed  liithtof 
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Throop  V.  Williams,  6  Conn.  88;  Fay  v.  Bog- 
erg,  2  Gray,  175;  Harrison  v.  Foreman,  5  Ves. 
Jr.  209;  Austin  v.  Bristol,  supra. 

The  words  ''  to  be  equally  divided  "  relate  to 
the  quality  of  the  estate,  and  not  to  the  limit- 
ing of  an  estate. 

Jackson  v.  Luquere,  5  Cow.  221;  2  Hilliard, 
Ab.  286;  Foster  v.  Wick,  17  Ohio,  250.  See 
also  Boome  v.  Phillips,  24  N.  Y.  468;  Lavirence 
V.  McArter,  10  Ohio,  88;  Jeffers  v.  Lampson, 
10  Ohio  St.  102;  Miller  v.  Emans,  19  N.  Y. 
884;  Burleigh  v.  Cfct/^A.  52  N.  H.  267;  GV«wi  v. 
Hewitt,  97  111.  118. 

Where  a  testator  devises  real  estate  simply 
to  his  heirs,  the  devise  will  apply  to  the  person 
or  persons  who  answer  this  description  at  his 
death. 

2  Jannan,  Wills,  p.  2. 

Nancy  Buntini::,  on  the  death  of  her  husband, 
became  seised  of  an  undivided  half  of  the  said 
lands,  which  she  could  defait  by  an  election 
under  the  will.  Jacob  L.  took  an  undivided 
half,  which  would  be  defeated  in  part  by  the 
return  of  the  other  brother.  The  quitclaim 
deeds  of  the  widow  and  only  heir,  Jacob  L., 
conveyed  the  full  title  to  the  land  to  de- 
fendant's grantor. 

Id  the  absence  of  proof  of  election  by  the 
widow  to  take  under  the  will,  the  law  pre- 
sumes the  widow  to  have  elected  to  take  under 
the  statute  that  gives  her  one  half  of  the 
lands. 

Barry  v.  Barry,  15  Kan.  687;  James  v.  Dun- 
Stan,  38  Kan.  289;  SiU  v.  8iU,  81  Kan.  248. 

Where  a  devise  directs  the  distribution  of 
the  estate  in  like  manner  as  the  statute,  the 
will  is  void  as  a  bequest,  and  the  heirs  take,  not 
as  purchasers,  but  by  descent,  which  is  the  bet- 
ter tiUe. 

Zord  V.  Bourne,  68  Maine,  868;  Parsons  v. 
Winslow,  6  Mass.  178;  Whitney  v.  Whitney,  14 
Mass.  90;  Eais  v.  Page,  7  Cush.  161;  Sears  v. 
Russell,  8  Gray,  98;  Sedgwick  v.  Minot,  6  Al- 
len. 171. 

Simpson,  C,  delivered  the  following  opin- 
ion: 

This  action  was  commenced  by  the  plaintiff 
in  error  in  the  District  Court  of  Doniphan 
County  on  the  9th  day  of  February,  1886.  It 
ia  an  action  in  ejectment  to  recover  the  posses- 
sion of  eighty  acres  of  land,  and  to  recover 
rents  and  profits. 

The  plaintiff  below  and  plaintiff  in  error  is  a 
flrandson  of  one  Michael  Bunting,  who  by  will 
devisee)  his  estate,  real  and  personal,  to  his  wife 


during  her  lifetime,  and  then  to  descend  to  his 
legal  heirs.  The  father  of  the  plaintiff  in  error 
died  before  the  death  of  the  grandmother,  and 
at  her  death  he  claimed  the  estate  as  sole  surviv- 
ing heir.  The  defendants  in  error  claim  the 
realty  by  virtue  of  conveyances  from  the  grand- 
mother aod  father  of  the  plaintiff  in  error  exe- 
cuted in  their  lifetime. 

The  defendants  in  error  have  had  the  posses- 
sion and  use  of  the  real  property  since  the  exe- 
cution of  these  conveyances,  in  October,  1868. 
The  answer  is  a  general  denial,  and  a  plea  of 
the  Statutes  of  Limitations.  There  was  a  trial 
to  the  court  at  the  October  Term,  1886.  All 
the  material  facts  are  stated  in  the  special  find- 
ings of  fact  made  by  the  court  on  the  trial. 
They  are  as  follows: 

'  *1.  That  Michael  Bunting  died  in  said  county 
and  State,  Januarv  9, 1862,  seised  in  fee  simple 
of  the  following  described  land,  to  wit:  North 
half  of  northeast  quarter  of  section  9,  township 
8,  range  20;  beine  the  land  in  controversy. 

"2.  That  at  his  death  he  resided  with  his 
family  upon  said  land. 

"8.  Michael  Bunting  at  his  death  left  surviv- 
ing him  his  widow,  Nancy  Bunting,  and  his 
son,  Jacob  L.  Bunting,  who  was  the  only  child 
of  said  Michael  Buntmg  known  to  be  living  at 
his  death. 

"4.  Michael  Bunting  had  one  other  child, 
Daniel  Bunting,  bom  to  him  in  his  lifetime, 
but  said  son  Daniel  Bunting  left  El  wood,  Kan., 
with  his  wife,  in  1857  or  1858,  goine  off  hi  a 
fiat- boat  on  the  Missouri  River,  and  himself 
and  wife  were  never  heard  from  thereafter,  and 
he  left  no  children,  and  so  far  as  the  evidence 
shows  none  were  born  to  him. 

"5.  Nancy  Bunting,  widow  of  Michael  Bunt- 
ing, died  April  27,  lb85. 

"6.  Jacob  L.  Bunting  died  March  5, 1870, 
his  widow.  Sarah  E.  Bunting,  and  his  only 
child,  Thomas  M.  Bunting,  the  plaintiff  in  the 
case,  surviving  him. 

"7.  Sarah  E.  Bunting,  widow  of  Jacob  L. 
Bunting,  after  her  husband's  death  married 
Isaac  Erickson,  and  said  Erickson  and  one 
child  by  said  marriaee  are  now  living. 

"8.  Sarah  E.  Erickson,  former  wife  of  Jacob 
L.  Bunting,  died  January  26,  1880. 

''9.  Michael  Bunting  made  a  will  on  the  5th 
day  of  October,  1861,  which  was  thereafter 
admitted  to  probate,  and  recorded  in  the  office 
of  the  Probate  Court  of  Doniphan  County, 
Kan.,  and  letters  testamentary  with  a  copy  of 
the  will  and  certificate  thereof  issued  to  Hugh 
Robertson,  executor  therein,  on  March  5, 1862. 


present  or  future  enjoyment.  In  doubtful  oases, 
an  Interest  shall,  if  it  possibly  can  ooosistently  with 
other  rules  of  law,  be  construed  to  be  vested  in  the 
llrsc  inatanoe,  rather  than  oontingent;  but.  If  it 
cannot  be  construed  as  vested  In  the  first  Instance, 
at  least  it  shall  be  construed  to  become  vested  as 
early  aa  possible.    2  Feame,  Rem.  p.  78. 

A  remainder  Is  vested  in  any  case  in  which  the 
partleiilar  estate  can  only  be  determined  by  the 
death  of  the  tenant  for  life,— that  is  when  nothlnflr 
can  prevent  sack  remainder  from  vestinsr  in  pos- 
ocCTilfm  but  the  death  of  the  remainderman  before 
tiie  termination  of  the  life  estate.  Hawley  v. 
James,  le  Wend.  187;  Moore  v.  litteJ,  41  N.  T.  7S. 

It  is  the  present  capacity  of  the  individual  to  take 
the  remainder  in  poesession,  if  the  particular  estate 
should  immediately  determine,  which  vests  the 
8   I^  R.  A. 


remainder  in  interest,  and  not  the  absolute  cer- 
tainty that  such  remainder  will  ever,  in  fact,  be- 
come vested  in  poesession  in  him.  Lawrence  v. 
Bayard,  7  Paiffe,  75;  Moore  v.  Littel,  41 N.  Y.  82. 

Where  there  is  a  mixed  trust  of  real  and  personal 
estate,  it  frequently  becomes  necessary  for  the 
court  to  settle  questions  as  to  the  validity  and  effect 
of  contingent  limitations,  in  a  will,  to  persons  who 
are  not  in  esse,  in  order  to  make  a  final  decree  in 
liie  suit,  and  to  give  the  proper  instructions  and  di- 
rections to  the  executors  and  trustees  in  relation 
to  the  execution  of  their  trust.  Bowers  v.  Smith, 
10  Paige,  200;  Bone  v.  Van  Bchaick,  7  Paige,  221. 
See  note  to  Bishop  v.  McClelland.  1  L.  R.  A.  662L 

On  devise  to  wife  during  widowhood,  see  Myers 
v.Adler,lL.  R.A.4B2. 
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'*10i  The  said  will  and  lett^s  testamentary 
are  in  words  and  figures  as  f<^lows,  to  wit: 

The  Territory  of  Kansas,  ) 

County  of  Doniphan,      J"  ^' 

To  all  persons  to  whom  these  presents  shall 
come,  greeting:  Know  ye  that  the  last  will  and 
testament  of  Michael  Bunting,  deceased,. hath 
in  due  form  of  law  been  exhibited,  proven,  and 
recorded  in  the  office  of  the  Judge  of  the  Pro- 
hate  Court  for  Doniphan  County,  a  copy  of 
which  is  hereunto  annexed;  and  inasmuch  as  it 
appears  thai  Hugh  Robertson  has  been  appoint- 
ed executor  in  and  by  the  last  will  and  testa- 
ment to  execute  the  same,  and  to  the  end  that 
the  property  of  the  testator  may  be  preserved 
tor  those  who  shall  appear  to  have  a  legal  right 
or  interest  therein,  and  that  the  said  last  will 
may  be  executed  according  to  the  re(^uest  of 
the  testator,  we  do  hereby  authorize  him,  the 
said  Hugh  Robertson,  as  such  executor,  to  col- 
lect and  secure  all  and  singular  the  goods,  chat- 
tels, rights,  and  credits  which  were  of  the  said 
Michael  Bunting  at  the  time  of  his  death,  in 
whosesoever  hands  or  possession  the  same  may 
be  found,  and  to  perform  and  fulfill  all  such 
duties  as  may  be  enjoined  upon  him  by  said 
will,  so  far  as  there  shall  be  property,  and  in 
general  to  do  and  perform  all  other  acts  which 
are  now  or  hereafter  may  be  reouired  of  him 
•by  law.  In  testimony  whereoi  I,  James  B. 
Maynard,  Judge  of  the  Probate  Court  in  and 
for  said  County  of  Doniphan,  have  hereunto 
signed  my  name  and  affixed  the  seal  of  said 
court  this  5th  day  of  March,  A.  D.  1862. 
James  B.  Maynard, 

Judge  of  Probate. 

'The  Last  Will  and  Testament  of  Michael 
Bunting,  of  the  County  of  Doniphan  and  State 
of  Kansas. 

*I,  Michael  Bunting,  considering  the  uncer- 
tainty of  this  mortal  life,  and  being  of  sound 
mina  and  memory,  do  make  and  publish  this, 
my  last  will  ana  testament,  in  manner  and 
form  following,  that  is  to  say:  First,  I  give 
and  bequeath  to  my  son  Jacob  Bunting  the  sum 
of  $10.  Second,  I  will  and  bequeath  to  my  be- 
loved wife,  Nancy  Bunting,  after  all  my  just 
debts  and  liabilities  are  paid,  all  the  rest  of  my 
estate,  real  and  personal,  to  have  and  to  hold 
them,  together  with  all  rights  and  privileges 
thereto  belonging,  during  her  lifetime,  and 
then  they  are  to  descend  to  my  legal  heirs. 
Tliird^  I  do  hereby  appoint  Hugh  Robertson, 
of  the  county  and  State  aforesaid,  executor  of 
this,  my  last  will  and  testament,  hereby  revok- 
ing all  former  wills  by  me  made.  In  witness 
whereof  I  have  set  my  hand  and  seal  the  5th 
day  of  October,  in  the  year  of  our  Lord  1861. 
[Signed]  Michael  Bunting. 

Attest:  Hugh  Robertjson,  James  Matterson 
Warley,  Mary  Jane  Warley. 

I,  James  B.  Maynard,  Judge  of  the  Probate 
Court  within  and  for  Doniphan  County,  State 
aforesaid,  do  certify  the  above  and  foregoing 
to  be  a  true  copy  of  the  will  of  Michael  Bunt- 
ing, deceased,  placed  on  file  in  my  office.  Wit- 
ness my  hand  and  seal  of  court  affixed  at 
office  in  Troy  this  5th  day  of  March,  A.  D. 
1862.  James  B.  Maynai^, 

*-*  Judge  of  Probate. 

A. 


Hugh  Robertson  thereafter  acted  as  executor 
of  said  estate. 


"11.  On  Aufust  13,  1868,  Nancy  : 
executed  a  quitclaim  deed  of  said  abov^deK 
scribed  land  to  John  D.  Paden,  which  deed 
was  on  the  same  day  filed  for  record  and  ^^ 
corded  in  the  office  of  the  Register  of  Deeds  of 
Doniphan  County. 

"12.  On  August  18, 1868,  Jacob  L.  BontiDc 
and  Sarah  E.  Bunting,  bis  wife,  also  executed 
a  quitclaim  deed  of  said  land  to  John  D.  Pa- 
den, which  deed  was  duly  filed  for  record  andie 
corded  in  the  office  of  the  Register  of  Deeds  of 
Doniphan  County,  Kan.,  August  21,  1868. 

"18.  In  both  of  said  deeds  last  described  the 
conveyance  is  of  the  whole  of  said  lands  de- 
scribed in  finding  No.  1. 

"14.  On  October  27,  186S.  John  D.  Padea 
and  wife  conveyed  said  land  to  Michael  C. 
Speaks,  the  defendant,  who  has  ever  sioce  been 
in  possession  thereof.  Said  deed  was  filed  for 
record  and*recorded  in  the  office  of  the  Sm- 
ter  of  Deeds  for  Doniphan  County  on  Octorer 
27, 1868.  the  consideration  thereof  being  1500. 

"15.  It  does  not  appear  from  theevideDce 
that  Nancy  Bunting,  widow  of  Michael  Bunt 
ing,  ever  elected  to  take  under  the  wilL 

"16.  The  rental  value  of  the  premises  in  dis- 
pute is  the  sum  of  ^  per  acre  for  forty-five 
acres  of  cultivated  land,  to  be  calculated  from 
and  after  the  25th  day  of  April,  1885. 

Conclusions  of  Law, 

"1.  That  Thomas  M.  Bunting,  the  plaintiff, 
has  no  interest  in  the  land  in  controversy,  lod 
the  defendants  Michael  C.  Speaks  and  Ellen 
Speaks  are  entitled  to  a  judgment  for  cosia** 

It  is  claimed  by  the  plaintiff  in  error  that  the 
will  of  Michael  Bunting  created  a  life  estate  in 
favor  of  his  wife.  Nancy  Buntine,  and  a  con- 
tingent remainder  in  favor  of  his  faeh^  About 
the  creation  of  the  life  estate  there  was  not, 
nor  can  there  be,  any  controversy.  The  con- 
trolling xjuestion  is  whether  the  remainder  is  a 
vested  or  a  contingent  one. 

We  have  given  this  question  very  earnest 
consideration,  because  it  .is  an  open  one  in  this 
court,  and  the  decision  of  it  establishes,  lo  a 
certain  extent,  a  rule  of  property  not  hereto- 
fore determined  in  this  State. 

Blackstone  defines  an  "estate  in  remainder* 
to  be  "an  estate  limited  to  take  effect  and  be 
enjoyed  after  another  estate  is  determined.** 
To  create  an  estate  in  remainder,  the  owner  of 
the  fee  must  first  carve  out  of  the  fee  an  estate 
for  life  or  for  years,  as  a  supporting  or  Pfw*^- 
ent  estate  to  the  estate  in  remainder.  This  h 
called  the  particular  estate,  for  the  leascKi  thai 
it  is  only  a  small  part  or  particle  of  the  inherit- 
ance. The  necessity  for  the  creation  of  the 
particular  estate  arises  from  the  fact  that  "r^ 
mainder*'  is  a  relative  expression,  and  implies 
that  some  portion  of  the  estate  la  previously  difr 
posed  of;  for  where  the  whole  is  granted  there 
cannot  possi  bly  exist  a  remainder.  The  i^artic- 
ular  estate  for  life  and  the  remainder  m  fee 
are  only  parts  of  one  and  the  same  estate,  apoa 
a  principle  grounded  in  mathematical  troth, 
that  all  the  parts  are  no  more  than  equal  to  the 
whole. 

This  particular  estate  and  the  estate  in  re- 
mainder must  be  created  at  the  same  time,  and 
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by  the  same  cooveyaDce;  for  as  the  estate  in  re- 
mainder  must  have  a  particular  estate  to  sup- 
port it,  and  as  the  particular  estate  and  the 
remainder  constitute  the  whole  estate,  it  follows 
that  the  remainder  must  commence  or  must 
pass  out  of  tbe  granlor  at  the  time  of  the  cre- 
ation of  the  particular  estate,  and  must  vest  in 
the  remainderman  during  the  continuance  of 
the  particular  estate. 

Remainders  are  either  vested  or  contingent. 

Vested  remainders,  whereby  the  estate  passes 
by  the  conveyance,  but  the  possession  and  en- 
joyment are  postponed  until  tbe  particular 
estate  is  determined,  are  where  the  estate  is 
invariably  fixed  to  remain  to  certain  deter- 
minate persons.  As,  if  A  be  a  tenant  for  twen- 
ty years,  remainder  to  B  in  fee,  here  B's  is  a 
vested  remainder,  which  nothing  can  defeat  or 
set  aside.  The  particular  estate  is  sure  to  be 
spent  at  the  expiration  of  twenty  years.  The 
event  upon  which  the  remainder  to  B  is  limited 
having  occurred,  the  use,  possession  and  enjoy- 
ment by  B  commences  by  reason  of  bis  title  m 
fee,  and  the  termination  of  the  particular  estate, 
and  at  its  determination  there  is  no  doubt  about 
B's  right  to  the  possession. 

Contingent  remainders  are  where  the  estate 
in  remainder  is  limited  to  take  effect  either  to 
a  dubious  or  uncertain  person,  or  upon  a  dubi- 
ous and  uncertain  event;  so  that  the  particular 
estate  may  be  determined,  and  the  remainder 
never  take  effect.  As,  if  A  be  a  tenant  for  life, 
with  remainder  to  B's  eldest  son,  then  unborn. 
It  is  uncertain  whether  he  will  have  a  son  or  not. 
If  A  dies  before  a  son  is  bom  to  B,  there  is  no 
person  in  €9se  to  take  the  estate,  and  the  re- 
mainder is  absolutely  gone.  If  B  has  a  son 
bom  before  A's  death,  the  instant  the  son  is 
bom  the  remainder  is  no  longer  contingent, 
but  vests  in  the  son. 

These  definitions  and  examples  are  extracted 
from  Blackstone,  Kent,  Washburn  on  Real 
I^roperty,  Williams  on  Real  Property,  and  other 
text  writers,  who  have  "raked  m  the  ashes  of 
the  antiquated  cases;"  critically  sifted,  ably 
digested,  and  reduced  them  to  an  expression 
easily  understood  and  most  generally  adopted. 
It  is  the  present  capacity  of  taking  effect  in  pos- 
session, if  the  possession  should  become  vacant 
before  the  estate  limited  in  remainder  deter- 
mines, that  distinguishes  a  vested  from  a  con- 
tingent remainder.  This  is  the  test  by  which 
the  two  estates  must  be  distinguished,  as  laid 
down  in  Kent,  as  announced  in  Fearoe,  and  as 
approved  hy  the  great  weight  of  modern  au- 
thority in  this  country.  Now,  this  line  of  dis- 
tinction between  vested  and  contingent  remain- 
ders is  nicely  drawn,  and  difficult  to  trace,  and 
has  always  t)een  warped  by  th^  struggles  of  the 
courts  for  a  construction  which  tends  to  sup 
port  the  remainder  by  giving  it  a  vested  char- 
acter, and  to  guard  it  against  effort  to  defeat  it 
by  the  particular  tenant. 

Our  task  is  not  only  to  so  construe  this  last 
testament  as  will  give  effect  to  the  intentions  of 
the  testator ;  but  as  the  construction  we  do 
adopt  will,  to  some  extent,  be  relied  upon  as  a 
rule  of  property  in  this  State,  we  must  make 
this  line  of  distinction  between  these  two  classes 
oC  reaiainders  as  easy  of  comprehension,  and 
as  just  and  equitable  in  its  operations,  as  we 
are  capable  of.  To  give  as  clear  an  idea  as  pos- 
sible of  this  distinction,  we  venture  to  express 
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it  in  different  language,  and  produce  a  few  ex- 
amples, tending,  as  we  trust,  to  illustrate  its 
operation  when  applied  to  cases  of  this  charac- 
ter. 

If  it  is  clear  that  certain  persons,  then  living, 
have  a  right  to  take  possession  of  the  property 
at  the  determination  of  the  life  estate,  or  at  any 
time  when  it  becomes  vacant,  then  the  remain- 
der is  a  vested  one.  As,  if  A  by  will  devised 
his  real  property  to  B,  his  wife,  R>r  and  during 
her  natural  life,  and  at  her  death  to  bis  legal 
heirs,  and  at  the  death  of  A  he  had  two  sons 
surviving  him,  and  these  two  sons  were  living 
at  the  time  of  the  death  of  B,  here  are  two 
certain,  determinate  persons  to  take  possession. 
In  this  example  both  the  contingency  upon 
which  the  possession  depended,  and  the  persons 
who  had  the  capacity  to  make  the  will  effectual 
by  their  right  of  possession,  were  fixed,  definite 
»and  certain. 

In  the  case  of  Smith  v.  West,  108  HI.  882, 
there  is  a  very  lucid  statement  of  tbe  charac- 
teristics of  a  vested  remainder.  The  court  says: 

**When  a  con  veyance  of  the  particular  estate 
is  made  to  support  a  remainder,  the  tenant  for 
the  particular  estate  takes  it,  and  if  the  remain- 
derman is  in  being  he  takes  the  fee.  In  such 
a  case  the  remainder  is  not  contingent  as  to  its 
becoming  a  vested  remainder,  because  the  title 
vests  in  the  remainderman  on  the  delivery  of 
the  deed.  The  title  thus  vested  becomes  an  es-  . 
tate  of  inheritance,  and,  in  case  the  remainden^ 
man  dies  before  the  particular  estate  is  expend- 
ed, the  title  passes  to  his  heirs,  unless  the  deed 
otherwise  directs." 

In  Bkinchard  v.  Blanchard,  1  Allen,  237,  it  is 
said: 

''Where  a  remainder  is  so  limited  as  to  take 
effect  in  possession,  if  ever,  immediately  upon 
the  determination  of  a  particular  estate,  which 
estate  is  to  determine  by  an  event  which  must 
unavoidably  happen  by  the  efilux  of  time,  the 
remainder  vests  in  interest  as  soon  as  the  re- 
mainderman is  in  esse  and  ascertained;  provid- 
ed nothing  but  his  own  death  before  the  deter- 
mination of  the  particular  estate  will  prevent 
such  remainder  from  vesting  in  possession. 
Yet,  if  the  estate  is  limited  over  to  another  in 
the  event  of  the  death  of  tbe  first  remainder- 
man, before  the  determination  of  the  particu- 
lar estate,  his  vested  estate  will  be  subject  to  be 
devested  by  that  event;  and  tbe  interest  of  the 
substitutea  remainderman,  which  was  before 
either  an  executory  devise  or  a  contingent  re- 
mainder, will,  if  he  is  in  esse  and  ascertain^, 
be  immediately  converted  into  a  vested  remain- 
der." 

This  case  is  a  very  fair  illustration  of  the  dif- 
ference between  a  contingent  and  a  vested  re- 
mainder. The  case  was  thus  (using  the  names 
of  persons  in  this  controversy):  Michael  Bunt- 
ing devised  all  his  property,  real  and  personal, 
to  his  wife,  Nancy,  aurinf  her  natural  life, 
with  remainder  to  his  son  Jacob,  and,  in  case 
Jacob  should  die  before  Nancy,  the  remainder 
to  his  son  Daniel.  At  tbe  death  of  the  testator, 
Michael  Bunting,  Nancy.  Jacob  and  Daniel  all 
being  alive,  Nancy  took  an  estate  for  life,  Jacob 
took  a  vested  remainder,  and  Daniel  was  a  con- 
tingent remainderman.  Jacob  was  a  certain 
determinate  person,  who  had  the  right  to  the 
possession  the  moment  Nancy  died  or  the  par- 
ticular estate  was  otherwise  determined.    The 
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right  of  Jacob  to  take  effect  in  possession  de- 

E ended  upon  an  event  that  must  unavoidably 
appen  by  the  efflux  of  time,  to  wit,  the  death 
of  Nancy.  Here  both  the  distinguishing  fea- 
tures of  a  vested  remainder  exist — certainty  as 
to  the  person  who  has  the  right  of  possession; 
and  certainty  as  to  the  event  upon  the  happen- 
ing of  which  he  could  take  possession;  so  that 
nothing  but  the  death  of  Jacob  before  that  of 
Nancy  would  prevent  the  remainder  from  vest- 
ing in  possession.  Now,  Daniel's  right  to  take 
don  depends  upon  the  death  of  Jacob  be- 
fore that  of  Nancy,  and  the  death  of  Nancy  in 
his  own  lifetime.  If  Jacob  dies  before  Nanc^. 
then  Daniel  is  the  certain  and  definite  person  m 
whbm  vests  the  right  to  take  possession  the 
moment  Nancy  dies;  and  his  interest,  that  be- 
fore the  death  of  Jacob  was  a  contingent  re- 
mainder, at  the  death  of  his  brother  is  immedi- 
ately converted  into  a  vested  remainder. 

In  Hawley  v.  James,  5  Paige,  466,  Chancellor 
Walworth  says: 

"A  remainder  is  vested  in^interest  where  the 
person  is  in  being  and  ascertained  who  will,  if 
he  lives,  have  an  absolute  and  immediate  right 
to  the  possession  of  the  land  upon  the  ceasing 
or  failure  of  all  the  precedent  estates." 

In  Moore  v.  LiUel,  41  N.  Y.  72,  it  is  said: 

"Decisions  and  text  writers  agree  that  by  the 
common  law  a  remainder  is  vested  when  there 
is  a  person  in  being  who  has  a  present  capacity 
to  take  the  estate  in  remainder,  if  the  particu- 
lar estate  be  then  presently  determined;  other- 
wise the  remainder  iscontmgent." 

In  all  these  cases,  and  in  the  text  books,  it  is 
always  said  that  before  the  remainder  is  vested 
"the  person  must  be  ascertained" — 'Hhe  person 
must  be  certain  and  determinate;"  and  these  ex- 
pressions mean  that  the  person  must  be  one  to 
whose  competency  to  take  no  further  or  other 
condition  attaches— one  in  respect  to  whom  it 
is  not  necessary  that  any  event  shall  occur,  or 
condition  be  satisfied,  save  only  that  the  pre- 
cedent estate  shall  determine. 

We  shall  adopt  Blackstone's  classification  and 
definitions  of  "estates  in  remainder,"  both 
vested  and  contingent.  They  are  approved  by 
Kent,  are  more  easily  understood  than  those  of 
other  text  writers,  and  better  suited  to  the  con- 
dition of  real  property  in  this  State.  We  shall 
not  allow  ourselves  to  be  controlled  by  the  rules 
established  in  adjudicated  cases,  when  such 
rules  ai%  difilcult  of  application,  and  areunhar- 
monious  with  the  general  policy  of  oiu-  statutes 
concerning  real  property,  but  shall  endeavor  to 
establish  some  general  rule  not  inconsistent  with 
that  policy. 

We  must  now  depart  from  the  natural  order 
of  this  opinion,  to  point  out  how  the  question 
we  are  considering  has  been  influenced  by  the 
tendencv  of  legislation,  and  the  leaning  of  the 
courts  Dy  reason  of  the  demands  of  public  pol- 
icy and  other  considerations  that  have  entered 
into  this  discussion.  The  tendency  of  all  mod- 
ern legislation  is  against  contingent  remainders, 
and  this,  too,  seems  to  be  the  drift  of  Judicial 
construction.  It  is  said,  to  have  the  fee  in  a 
state  of  abeyance,  a  condition  that  often  occurs 
in  contingent  remainders,  is  always  odious. 
This  legislative  and  judicial  current  can  be  at- 
tributed to  a  variety  of  causes.  One  of  the 
most  influential  reasons  for  the  drift  is  inherent 
in  the  subject;  for  while  a  remainder,  in -its  or- 


iginal simplicity,  would  appear  to  be  easy  and 
practical  m  its  application  and  operation,  yet 
the  collateral  refinements  and  complex  ques- 
tions that  have  grown  out  of  it  from  time  to 
time  cause  the  inquiry  to  involve  critical  discus- 
sions upon  the  most  abstruse,  subtle,  and  atti' 
ficial  distinctions  in  the  law.  To  such  an  ex- 
tent had  this  excessive  refinement  been  carried 
that  CftaneeUor  K^nX%fi\A  "that  the  English  law 
of  real  property  has,  in  the  lapse  of  ages  In- 
come Incumbered  with  much  technical  and  ab- 
struse refinement,  which  destroys  its  dmplicitj 
and  good  sense,  and  renders  it  almost  imposB- 
ble  for  ordinary  minds  to  obtain  the  mastery  of 
the  science."  4  Kent,  Com.  212. 

Lord  Chancellor  Cowper  said  "that  it  had  no 
foundation  in  natund  reason,  but  is  raised  and 
supported  purely  by  the  artificial  reasoning  of 
lawyers."  Brawn  v.  Barkham,  Finch,  Fret 
in  Ch.  462. 

Let  the  modem  lawyer  undertake  to  read  and 
comprehend  the  classification  of  contingeot  ^^ 
mainders  in  the  treatise  of  Feame,  or  IrestoD's 
observations  on  the  rule  in  8heUe^$  Case,  until 
he  becomes  inextricably  tangled  in  "wild  in- 
volutions," and  then  the  drift  towards  a  less  re- 
fined and  a  more  easily  comprehended  hw  of 
real  property  will  be  appreciated.  The  reac- 
tionary feeling  apunst  the  web  of  perplexing 
refinement  arose  in  the  place  of  its  growth  and 
development,  and  resulted  in  the  Statute  of  7 
and  8  Vict.  chap.  76,  in  1844,  '  for  simplifyh^ 
the  assurance  of  property  by  deed."  By  this 
statute  contingent  remainders  are  abolished, 
and  it  is  provided  that  everv  estate  that  wooM 
have  taken  effect  as  such  shall  lake  effect,  ii  in 
a  will,  as  an  executory  devise,  and,  if  in  a 
deed,  as  an  executory  estate  or  limitation  of  the 
same  nature  as  an  executory  devise.  By  the 
Act  of  Parliament  of  1845,  chap.  106,  so  mack 
of  the  Act  of  7  and  8  Vict.  chap.  76.  as  abolished 
contingent  remainders  retrospectively,  was  re- 
pealed, and  this  latter  Act  allowed  "condngent 
interests"  to  be  disposed  of  by  deed,  but  not  to 
defeat  or  enlarge  an  estate;  so  that  in  aU  con- 
veyances either  by  will  or  deed,  made  after  the 
Statute  of  7  and  8  Vict.,  contingent remainden 
were  not  created. 

In  this  country  the  legislation  has  not  been 
so  radical,  notwithstanduog  the  existence  of 
numerous  and  important  reasons  for  it.  The 
aversions  of  the  law  to  the  inheritance  being  in 
abeyance,  the  desire  that  the  alienation  of  » 
tales  should  be  facilitated,  the  stability  of  the 
title,  and  the  benefit  of  creditors  are  induce- 
ments, in  addition  to  the  complicated  condi- 
tion of  the  subject,  to  such  legialative  action  as 
will  render  the  construction  of  a  will  or  con- 
veyance easy  of  comprehension  to  the  ordinary 
mind. 

The  statutes  of  New  York  define  an  "estate 
in  remainder"  as  follows: 

"Where  a  future  estate  is  dependent  on  a 
precedent  estate,  it  may  be  termed  a  'remain- 
der,' and  may  be  created  and  transferred  by  that 
name." 

These  statutes  also  allow  "a  future  estate 
which  needs  no  particular  estate  to  support  it; 
and,  where  it  is  limited  on  a  prior  estate,  it 
need  not  rest  immediately  upon  the  deternaina- 
tion  of  the  prior  estate."  Of  course  this  legis- 
lation practically  destroys  *  'remainders,"  prop- 
erly so  called.    It  looks  a  little  as  if  such 


1889. 


BtTNTINO  V.  SpEAKB. 


095 


changes  were  'Mike  lumping  out  of  the  frying 
pan  into  the  fire."  The  complications  arising 
under  such  enactments  may  be  fairly  sampled 
by  the  case  of  Hennesay  v.  Patterson,  85  IH.  Y. 
91. 

At  common  law,  before  the  contingency 
happened,  contingent  remainders  could  not  be 
conveyed,  except  oy  way  of  estoppel;  yet  they 
were  assignable  in  equity,  since  theoretically 
such  a  remainder  was  not  an  estate,  but  a  mere 
chance  of  having  one.  Under  the  statutes  in 
various  States,  if  the  person  who  is  to  take  the 
estate  is  ascertained,  he  has  what  is  culled  a 
"vested  interest  in  a  contingent  remainder," 
which  may  be  alienated  by  deed.  When  the 
person  is  ascertained  who  is  to  take  the  re- 
mainder when  it  becomes  vested,  and  he  dies, 
it  will  pasd  to  his  heirs,  or  may  be  devised  by 
him.  It  might  always  have  been  released  by 
him  to  the  reversioner. 

In  the  case  of  Putnam  v.  Story,  183  Mass. 
205,  it  is  held  that  where  there  was  a  remain- 
der to  heirs,  though  contingent,  it  was  assign- 
able; it  appearing  that  there  were  children 
living  at  the  time.  An  attempted  conveyance 
by  deed  will  pass  the  estate  by  estoppel  when  it 
vests.     JRobertBon  v.  Wilson,  38  N.  H.  48. 

When,  however,  the  contingency  is  not  in 
reference  to  the  person  who  is  to  take,  but  to 
the  event  upon  which  he  is  to  take,  the  remain- 
derman may  grant  his  interest,  and  the  grantee 
will  take  subject  to  the  contingency.  Kenyon 
V.  ^^,  94N.T.  568. 

In  Drake  v.  Brown,  68  Pa.  233,  Agnew,  J., 

«»•     ''It  is  immaterial  whether  his  interest  in 


the  property  was  vested  or  contingent,  it  was 
liable  for  his  debts. "  See  also  WhiU  v.  McPhee- 
iers,  75  Mo.  286. 

It  may  pass  to  the  assignee  in  insolvency. 
Belcher  v.  Bvmett,  126  Mass.  230. 

Such  a  remainder  descends.  Cheu^  App.  87 
Pa.  362;  Buck  v.  Lantx,  49  Md.  489. 

In  New  York,  Michigan,  Minnesota  and 
Wisconsin  expectant  estates  are  descendible, 
devisable,  and  alienable  in  the  same  manner  as 
estates  in  ix>ssession.  In  the  States  of  Massa 
chusetts  and  Maine,  when  any  contingent  re- 
mainder is  so  limited  to  any  person  that  in  case 
of  his  death  the  estate  would  descend  to  his 
heirs  in  fee  simple,  such  person  may,  before 
the  happening  of  the  contingency,  sell,  assi^ 
or  devise  the  premises  subject  to  the  contin- 
gency. Where  lands  are  held  by  one  person 
for  life,  and  with  a  vested  remainder  in  tail  to 
another,  the  tenant  and  remainderman  may  to- 
gether convey  the  same  in  fee  simple.  In  Ala- 
bama no  estate  in  lands  can  be  created  by  way 
of  a  contingent  remainder,  but  every  estate  cre- 
ated by  win  or  deed,  which  might  have  taken 
effect  as  a  contingent  remainder  or  executory 
devise,  has  the  same  properties  and  effect  as 
the  latter  estate. 

The  rule  in  the  Shelley  Case,  which  was  a 
part  of  the  common  law,  has  been  repealed  or 
altered  by  all  the  States,  except  in  Maryland, 
Ckorgia,  Texas,   Indiana  ana    Pennsylvania. 

In  this  State,  however,  it  affects  wills  only. 
We  quote  enough  only  to  show  the  trend  of 
legis&tion.  Judicial  construction  has  been  do- 
ing its  work  in  this  direction,  but  the  line  on 
wfiicb  this  warfare  has  been  carried  on  has  been 
principally  against  contingent  remainders,  on 
he  ground  that  they  violate  the  rule  against 
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perpetuities,  and  that,  like,  executory  devises, 
they  must  so  be  limited  as  to  take  effect,  if  at 
all,  within  a  life  or  lives  in  being  and  twenty- 
one  years  and  a  fraction  after. 

In  Massachusetts  the  courts  have  applied  the 
rule  against  perpetuities  to  contingent  remain- 
ders, without  question,  fjooering  v.  Lovering, 
129  Mass.  97;  Hills  v.  Simonds,  125  Mass.  536; 
OtU  V.  McLellan,  13  Allen,  339. 

In  the  case  of  Heald  v.  Ueald,  56  Md.  300,  it 
was  decided  that  where  A  gave  an  equitable 
life  estate  to  C,  and  a  similar  estate  to  bis  chU- 
dren  surviving  him,  and  the  remainder  abso- 
lutely to  the  issue  of  such  children,  it  was  held 
that  the  last  limitation  was  void,  as  violating 
the  rule  against  perpetuities. 

We  are  now  to  inquire  as  to  the  policy  of  our 
own  decisions,  and  the  legislation  of  this  State 
with  reference  to  this  question. 

It  was  said  in  an  early  case  by  Chi^  Justice 
Crozier  {Simpson  v.  Mundee,  8  Kan.  173): 
"Real  estate  here,  unlike  in  the  earlier  settled 
portions  of  the  country,  being  one  of  the  4ead- 
ing  subjects  of  purchase  and  sale,  it  is  not  only 
convenient,  but  good  policy,  that  the  regula- 
tions concerning  its  transfer  should  be  clear, 
simple,  compact  and  as  much  as  possible  free 
from  cumbrous  forms  and  solemnities.  In 
framing  the  legislation,  the  lawmakers  have 
apparently  acted  with  reference  to  these  consid- 
erations, and  the  result  is  that  a  man  of  ordi- 
narv  intelligence  can  readily  discover  what 
will  secure  to  him  a  lien  upon  or  the  title  to 
real  estate,  unless,  indeed,  it  shall  be  held  that 
some  such  indescribable  myths  as  the  English 
vendor's  lien  constitute  a  part  of  the  law  of  the 
State.  Were  it  held  to  be  a  part  of  the  law, 
the  great  majority  would  not  understand  it, 
and  but  few  could  .  .  .  The  adoption  of  it 
here  would  work  a  practical  change  m  the  gen- 
eral spirit  of  the  law  of  the  State,  and  intro- 
duce into  our  legal  polity  an  element  of  discord, 
which  must  necessarily  complicate  our  system 
of  real-estate  law,  and  work  consequences  very 
disastrous.*' 

Scattered  all  through  the  reports  of  this 
tribunal  will  be  found  cases  abounding  in  sim- 
ilar expressions.  Our  constant  effort  has  been 
to  make  the  rules  of  property  as  plain  and  com- 
prehensible as  possible  ;  and,  while  we  have 
no  disposition  to  abolish  contingent  remainders 
by  judicial  legislation,  we  are  strengthened  in 
our  purpose  by  these  previous  expressions  to 
hold  the  remainder  a  vested  one  whenever  we 
can  do  so  without  violence  to  the  instrument 
creating  the  estate. 

We  now  turn  to  our  statutes  to  note  in  them 
a  like  tendency  to  abolish  many  of  the  distinc- 
tions and  refinements  of  the  common  law  in  re- 
lation to  real  property.  One  of  the  most  impor- 
tant of  the  statutory  enactments  is  the  repeal  of 
the  section  contained  in  the  Act  regulating  con- 
veyances (Comp.  Laws  1862)  providing  that 
estates  may  be  created  to  commence  at  a  future 
day.  This  provision  was  in  derogation  of  the 
common-law  rule  that  is  now  in  force  in  this 
State,  so  thut  now  estates  cannot  be  created  to 
commence  in  future.  By  this  statute,  and  a 
section  of  the  Act  on  trusts  and  powers,  that 
provides  ''  that  a  conveyance  or  devise  of  lands 
to  a  trustee,  whose  title  is  nominal  only,  and 
who  has  no  power  of  disposition  or  manage- 
ment of  such  lands,  is  void  as  to  the  trustee  and 
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shall  be  deemed  a  direct  coDveyance  or  devise 
to  the  beneficiary,"  contingent  remainders,  by 
wav  of  use,  have  been  annihilated,  and  are  now 
to  be  considered  as  ptrictly  legal  contingent  re- 
mainders, and  to  be  governed  by  legal  rules, 
instead  of  those  artificial  refinements  that  were 
indulged  in  to  elude  the  premature  destruc- 
tion of  the  particular  estate. 

When  this  devise  took  effect,  the  rule  in 
SlieUeif%  Case  was  in  force  in  this  State,  but  by 
Revision  of  1868,  chap.  117,  §  52,  it  was  abro- 

Sated  so  far  as  wills  are  concerned,  and  the  law 
eclared  to  be  that  **  When  lands  ...  are  giv- 
en by  will  to  any  person  for  his  life,  and  after 
his  death  to  his  heirs  in  feCt  or  by  words  to 
that  effect,  the  conveyance  shall  be  construed 
to  vest  an  estate  for  life  only  in  such  part  taken, 
and  a  remainder  in  fee  simple  in  his  heirs." 

This  section  of  the  statute  has  no  application 
to  the  case  we  are  considering,  except  so  far  as 
it  may  indicate  a  legislative  policy  with  refer- 
ence to  remainders.  If  this  devise  had  given 
the  estate  for  life  to  Nancy  Buntin^r,  and  at 
her  death  remainder  to  her  heirs,  this  statute 
would  have  furnished  a  rule  of  constmction, 
and  then  the  question  would  have  been  wheth- 
er or  not  the  statute  did  not  make  all  remain- 
ders vested  ones.  Be  this  as  it  may,  the  effect 
of  this  statute  is  now  to  establisk  remainders  as 
a  part  of  our  law  of  real  property,  and  we  must 
accept  this  result  and  act  accord ingi v.  We 
cannot  refrain  from  saying,  however,  that  this 
lefipslation  is  not  progressive,  and  in  its  practi- 
cal operation  in  many  cases  it  will  change  es- 
tates in  fee  into  contingent  remainders,  unless 
the  construction  is  given  to  the  Act  that  it  means 
•'vested  remainders."  It  will  prevent  the 
alienation  of  the  property  during  the  life  estate 
and  the  minority  of  the  heirs,  while  the  rule  in 
S/ielley's  Case  facilitated  exchanges  in  real  prop- 
erty. 

There  are  some  rules  for  guiding  the  court 
in  determining  questions  of  this  Kind  that 
have  been  so~  often  declared  in  adjudicated 
cases,  and  so  strongly  emphasized  by  the  text 
writers,  and  are  so  well  settled  as  to  become  im- 
perative in  their  operation  and  universal  in 
their  application.  There  is  a  prevalent  dis- 
position by  all  courts  upon  the  grounds  of 
^neral  policy,  to  favor  vested  rather  than  con- 
tingent remainders;  and  consequently,  where 
there  arises  from  the  terms  of  the  conveyance 
a  grave  doubt  as  to  whether  the  remainder 
vested  at  the  death  of  the  devisor,  or  should 
remain  expectant  and  contingent  until  the  hap- 
pening of  a  future  event,  the  doubt  is  always 
resolved  in  favor  of  a  vested  remainder. 

Indeed,  many  well  considered  cases  assert 
a  still  stronger  rule  in  favor  of  vested  remain- 
ders, by  holding  that  all  estates  in  remainder 
are  to  be  treated  as  vested,  except  in  a  devise, 
in  which  a  condition  precedent  to  the  vesting 
is  so  clearly  expressed  that  the  court  cannot 
treat  it  as  vested,  without  doing  so  in  plain 
contradiction  of  the  language  of  the  will.  An- 
other rule  so  often  expressed  that  we  find  it 
everywhere  in  the  books,  but  probably  includ- 
ed in  those  already  stated,  is  that  no  remainder 
will  be  construed  to  be  contingent  which  may, 
consistently  with  the  words  used  or  the  inten- 
tion expressed,  be  deemed  vested.  Another 
goes  to  the  extent  that  the  intent  to  make  a 
contingent  remainder  must  be  expressed  in 
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words  so  plain  that  there  is  no  room  for  con- 
struction. Straus  V.  AwC,  8  Cent.  Bepi  883, 
67  Md.  465.  These  rulee  sufficiently  indiaie 
the  leaning  of  the  courts  towards  vested  re- 
mainders. 

Now,  mindful  of  the  rules  established,  we 
shall  attempt  to  construe  this  will  in  accotdtooe 
with  the  declared  intention  of  the  testator. 
About  one  proposition  there  can  be  no  doubts 
and  that  is  that  the  determination  of  the  par- 
ticular estate— the  life  estate  of  Nancy  Bunt- 
ing— was  fixed  upon  an  event  that  was  boond 
to  happen  in  the  due  course  6f  time,  and  atber 
death  the  persons  who  had  the  capacity  of  la- 
gal  heirs  of  Michael  Bunting,  then  living, 
were  entitled  to  the  possession.  This  wiQ  leave 
a  life  estate  to  Nancy  Bunting  at  the  tiine  it 
went  into  effect,  and  created  both  a  life  estate 
and  the  remainder,  and  the  fee  passed  to  tod 
vested  in  the  legal  heirs  of  Michael  Banting. 
At  that  time,  to  wit,  the  death  of  Michael,  be 
left  surviving  him  his  two  sons,  Jacob  L.  and 
Daniel,  in  whom  the  fee  vested.  If  we  am 
correct  in  the  statement  that  at  the  death  of 
Michael  Bunting  the  fee  vested  in  his  son,  tbia 
determines  the  case.  The  presumjytion  is  that 
Daniel  died  many  years  ago,  leaving  no  wife 
or  issue.  The  fee  vested  in  Jacob  L.  until  his 
death  in  1870.  At  any  time  during  his  life, 
had  the  life  estate  terminated  by  the  death  of 
Nancy,  Jacob  L.  was  the  certain,  ascertained 
and  determinate  person  in  whom  vested  the  ca- 
pacity and  right  to  take  the  possession  of  the 
property. 

When  Jacob  L.  died  the  fee  would  have 
vested  in  the  plaintiff  in  error;  but,  before  Ja- 
cob L.  died,  he  had  conveyed  his  interest,  and, 
if  he  was  a  vested  remainderman,  his  oonve]^- 
ance  passed  his  interest  in  the  estate  to  his 
grantee.  It  would  pass  subject  to  the  contin- 
gency, if  Nancy  baa  not  conveyed  the  life  es- 
tate to  the  same  grantee;  but,  as  she  did,  tbe 
purchaser  acquired  the  life  estate  and  the  vest- 
ed remainder  both,  and  thus  took  the  fee.  Bat 
the  contention  in  this  case  on  the  part  of  the 
plaintiff  in  error  is  that  the  fee  did  not  veat  at 
the  time  of  the  death  of  the  testator,  but  was  in 
abeyance  until  the  death  of  Nancy.  This  con- 
tention  is  based  upon  the  words  in  the  will, 
"  I  give  to  my  wire,  Nancy  Bunting,  all  my 
estate,  real  and  personal,  to  have  and  to  bold 
during  her  lifetime,  and  then  they  are  to  de- 
scend to  my  legal  heirs." 

It  is  said  that  the  word  "  then  "  qualifies  the 
time  of  the  descent,  and  fixes  it  at  the  death  of 
Nancy,  and  not  at  the  death  of  the  testator; 
thus  causing  the  remainder  to  be  expectantaod 
contingent  on  the  death  of  Nancy.  Nnmefoos 
authorities  are  cited  to  sustain  the  claim  of  the 
plaintiff  in  error,  and  it  may  now  be  confessed 
that  the  language  used  is  not  free  from  am- 
biguity, and  that  the  case  certainly  comes  veiy 
near  the  dividing  line  between  vested  and  con- 
tingent remainders.  The  expressiona  emptojned 
are  such  that,  among  the  great  multiplicity 
and  variety  of  adjudged  cases,  some  are  usr 
doiibtedly  found  which  would  support  either 
construction.  We  have  read  many  of  them, 
and  will  cite  a  few  on  both  sides  of  the  ones- 
tion,  and  try  to  point  out  the  diatinguiflhing 
line  between  them. 

The  first  case  relied  upon  by  the  plaintiff  in 
error  is  that  of  Straus  v.  Bost,  8  Cent.  Rep. 
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808,  67  Md.  465,  decided  by  the  Supreme  Ck>urt 
of  Maiyland  in  June,  1887.    It  involved  the 
ooDBtniction  of  the  will  of  Qeorge  Rest    It 
gave  to  bis  wife,  Sophia,  all  his  property  of 
every  kind  so  long  as  she  renudned  a  widow, 
and,  if  she  did  not  marry  again,  then  during 
the  term  of  her  natural  life.    If  she  marriea 
again,  then  immediately  on  her  marriage  she 
would  only  be  entitled  to  such  part  of  tbe  es- 
tate as  ^iven  her  by  the  laws  of  Mairland,  and 
the  residue  of  the  estate  was  devised  to  his 
children,  share  and  share  alike,  the  issue  or  de- 
Bcendants  of  any  deceased  child  to  take  per 
Hirpes,  and  not  per  capita;  but,  if  the  widow 
did  not  many  again,  the  estate  was  devised  at 
her  death  to  the  children,  to  be  divided  in  the 
same  manner  as  if  she  had  married.    The  tes- 
tator died  in  1871,  and  left  surviving  him  four 
SODS  and  one  daughter.    The  daughter  died  a 
few  weeks  after  her  father.     One  of  the  sons 
died  in  Au^st,  1877,  leavio^  the  appellee  as 
his  only  child  and  heir  at  law.    The  widow 
married  a  second  time  in  April,  1881.     Upon 
this  stale  of  facts  the  question  arose  whether 
upon  this  second  marriage  of  the  widow  the 
appellee  took,  by  virtue  of  the  will,  the  share 
or  property  that  would  have  gone  to  bis  father 
in  case  he  had  survived  that  event,  or  whether 
this  share  had  vested  absolutely  in  the  father 
at  the  death  of  the  testator,  and  therefore  be- 
came subject  to  an  incumbraoce  that  his  father 
had  placed  on  it  in  his  lifetime.    In  other 
words,  is  the  survivorship  mentioned  in  this 
will  to  be  referred  to  the  aeath  of  tbe  testator, 
or  to  the  second  marriage  of  the  widow?    The 
court  held  that  the  share  of  the  estate  bad  not 
vested  absolutely  in  the  father  on  the  death  of 
tbe  testator,  and  was  not  therefore  subject  to 
tbe  incumbrance.    The  opinion  is  not  positive 
in  its  language,  and  it  is  only  by  inference  that 
it  can  be  said  to  bold  that  the  will  created  a 
contingent  remainder.    But,  waiving  all  this, 
we  are  disposed  to  say,  in  plain  terms,  that  It 
did   create  a  contingent  remainder  in  favor 
of  the  children,  because  the  first  event  upon 
which  the  particular  estate  determined  was  the 
marriage  of  tbe  widow.    This  was  a  dubious 
event.     It  might  or  might  not  happen.    It  is 
true  that  tbe  second  event,  to  wit,  the  death 
of  tbe  life  tenant,  was  sure  to  happen,  but  the 
first  event  would  continue  in  doubt  for  a  long 
lime.     Now,  as  we  have  seen,  one  of  the  dis- 
tiD^uishinj^  characteristics  of  a  contingent  re- 
mamder  is  that  it  is  limited  to  take  effect 
upon  a  dubious  or  uncertain  event.    This  case. 
then,  is  one  in  which  a  contingent  remainder 
would  be  created,  if  the  words  controUing  the 
decision  were  not  used. 

We  are  referred  to  the  discussion  of  the  ques- 
tion involved  in  the  case  of  Engel  v.  State,  65 
Md.  589,  3  Cent.  Rep.  845,  to  sustain  the  de- 
cision in  Straus  v.  Ro$t,  The  Engd  Case  is 
one  in  which  an  action  is  brought  on  a  testa- 
mentary bond  to  recover  certain  amounts 
claimed  to  be  due  on  the  distribution  of  an  es- 
tate by  the  several  accounts  settled  in  the  or- 
phans^ court.  So,  to  begin  on,  whatever  rule 
was  adopted  by  the  court  was  to  govern  the'dis- 
iribution  of  legacies,  and  it  does  not  necessarily 
follow  that  it  is  applicable  to  devises.  David 
Cassell  devised  certain  real  estate  to  his  wife 
for  life,  with  authority  to  sell  the  same,  one 
lisOf  of  the  proceeds  to  be  distributed  to  the 
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widow,  and  the  other  half  to  be  equally  divided 
among  all  his  children,  share  and  share  alike, 
or  their  share  to  the  children  of  such  as  may 
have  died;  and  gave  certain  shares  of  bank- 
stock  to  his  wife  for  life,  and  after  her  death 
the  same  to  be  divided  in  like  manner.  Cas- 
sell  died  in  1861;  his  wife  in  November,  1875. 
One  of  his  daughters  married  Josiah  Geiger  in 
1862,  and  she  died  m  May,  1868,  leaving  an 
only  ehild,  Joseph  C.  Qeiger,  for  whose  use  the 
suit  was  brought.  The  real  property  was  all 
sold  before  the  death  of  the  widow.  Cer- 
tain attachment  proceedings  were  commenced 
against  Joriah  Gfeiger,  the  father,  in  his  life- 
time; he  being  at  tne  commencement  of  such 
suits  a  nonresident  of  the  State  of  Maryland. 
These  suits  resulted  in  judgments  against  him, 
and  in  judgments  against  the  executors  of  the 
Cassell  estate  as  garnishees.  These  the  execu- 
tors paid,  and  sought  to  set  up  this  payment 
for  a  defense  to  the  action  on  the  testamentary 
bond.  The  question  was  whether  Joseph  C. 
Geiger  acquired  his  ri^ht  to  distributions  sued 
upon  at  the  death  of  his  mother,  under  and  by 
virtue  of  the  will  of  his  grandfather,  or  solely 
through  and  under  his  mother,  who  died  intes- 
tate. The  court  holds  that  he  took  under  the 
will  of  his  ^andfather,  and  bases  its  ruling  on 
a  construction  of  the  will,  because  it  was  clear 
that  it  was  the  intention  that,  if  a  child  died 
before  the  distribution,  tbe  child  or  children  of 
the  deceased  legatee  were  to  be  substituted  for 
the  parent.  We  will  have  no  quarrel  with 
either  of  these  cases,  or  with  the  rules  estab- 
lished bjr  them;  but  ,in  our  judgment  they  do 
not  aid  in  the  solution  of  the  question  we  are 
considering. 

Another  case  relied  upon  by  the  plaintiff  in 
error  is  Rich  v.  Waters,  22  Pick.  568.  It  was 
a  question  about  tbe  distribution  of  thirty 
shares  in  the  Oxford  Bank.  The  wife  of  the 
testator  was  to  have  the  use  of  them,  and  at 
her  death  they  were  to  be  equally  divided  be- 
tween his  heirs.  The  testator  died,  leaving- 
several  children.  The  creditors  of  the  hus- 
band of  one  of  the  daughters  of  tbe  deceased 
attempted,  by  the  process  of  foreign  attach- 
ment, to  subject  the  interest  of  the  wife  to  the 
payment  of  the  husband's  debts,  and  the  court 
held  that  the  reversionary  interest  of  any  one 
of  the  children  in  these  shares  was  contingent 
on  the  death  of  the  widow,  and  not  liable  to 
attachment  in  the  hands  of  the  executors.  In 
the  strict  legal  view,  there  is  no  analogy  be- 
tween these  cases.  A  testator  can  always  fix 
a  time  at  which  the  residue  of  his  personal  es- 
tate, after  his  debts,  costs  of  administration, 
and  maintenance  of  widow  and  minor  children 
are  provided  for,  shall  be  distributed.  Be- 
sides, a  reversionary  interest  in  personal  prop- 
erty is  not  dependent  upon  a  certain  fixed 
thing,  as  a  particular  estate,  but  is  an  arbitrary 
creation  of  the  testator,  induced  by  the  condi- 
tion of  his  property,  or  his  belief  that  certain 
personal  property  would  be  a  good  investment, 
or  would  increase  in  value  within  a  given 
time,  or  many  other  such  considerations. 

The  next  case  cited  is  that  of  Sears  v.  Bus- 
seUy  8  Gray,  86,  in  which  the  property  was 
willed  to  trustees,  to  be  held  by  them  in  trust, 
and  pay  to  Mary  Ann  during  her  life,  and  up- 
on the  decease  of.  the  said  Marjr  Ann  to  grant 
and  transfer  the  estate  so  devised  in  trust  to 
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the  children  of  the  said  Mary  Add  then  living. ' 
and  in  default  of  anv  child  or  issue  living,  to 
convey  the  same  to  the  heirs  at  law  of  the  tes- 
tator. The  gift  over  to  his  own  heirs  was  held  to 
be  an  executory  devise,  and  void  for  remote- 
ness, as  it  violated  the  rule  against  x^^rpetui- 
ties.  The  property  in  this  case  was  devised  to  ' 
trustees,  and  the  court  says  the  trustees  took 
the  fee,  with  the  superadded  obligation  to  con- 
vey to  the  heirs  of  Mary  Ann,  or  to  the  testa- 
tator,  as  the  contingency  might  happen.  Mary 
Ann  died,  having  married,  leaving  two  infant 
children,  one  born  before  and  one  bom  after 
the  death  of  the  testator.  These  infants  filed 
a  bill  in  equity  to  establish  their  right  to  the 
property,  and  the  court  decreed  that  the  trus- 
tees must  convey  them  the  property  in  fee,  de- 
vested of  the  bmitations.  This  is  a  case  of 
an  executory  devise,  and  void  because  too  re- 
mote. It  is  not  an  authority  in  the  case  we 
are  considering. 

In  Rieharddon  v.  Wheatland,  7  Met.  169,  the 
devise  was  a  life  estate  to  the  testator's  daugh- 
ter Hannah,  and  her  husband,  Gkorge,  during 
their  joint  and  several  natural  lives,  and  at  the 
death  of  both  of  them  to  be  divided  among  the 
heirs  of  said  Hannah.  At  the  death  of  the  tes- 
tator, Hannah  and  her  husband  George,  had  no 
children  living,  but  shortly  after  the  death  of 
the  testator  a  child  was  liom.  So  far  as  the 
child  was  concerned,  this  was  held  to  be  a  con- 
tingent remainder  during  the  life  of  Hannah, 
coming  under  the  fourth  head  in  the  classifica- 
tion of  Mr.  Fearne,  where  the  person  to  whom 
the  remainder  is  limited  is  not  yet  ascertained  or 
not  yet  in  beins. 

We  find  no  fault  with  the  decision,  except 
to  say  that  in  this  State,  the  devise  being  to 
life  tenants  and  their  heirs,  it  would  have  to 
be  governed  bjr  the  construction  that  wouljd  be 
placed  on  section  62  of  the  chapter  on  wills, 
and  this  statement  shows  at  once  that  the  case 
decided  is  not  the  case  at  bar.  The  conclusion 
of  the  opinion  in  the  case  in  7  Met.  169,  is 
"that  the  court  are  of  opinion  that  the  child 
of  Mrs.  Wheatland,  and  not  her  collateral 
heirs,  was  entitled  to  the  estate :  that  this  child 
has  now  a  vested  remainder,  expectant  on  the 
termination  of  the  life  estate  of  the  father 
(the  mother  having  died)  and  having  the  next 
immediate  estate  of  inheritance. "  The  control- 
ling reason  in  this  case  why  the  remainder  was 
contingent  was  because,  at  the  death  of  the 
testator,  Hannah  and  her  husband,  did  not 
have  any  children,  and  hence  the  contingency 
was  a  doubtful  and  uncertain  one. 

In  Olney  v.  Hull,  21  Pick.  811,  the  remain- 
der over  to  the  surviving?  sons  depends  upon  two 
contingencies.  The  will  recites :  ''Should  my 
wife  marry  or  die,  the  land  then  shall  be  equally 
divided  beween  my  surviving  sons."  Her 
marriage  was  a  dubious  event:  her  death  a  cer- 
tain one.  It  is  much  like  the  first  case  relied 
upon,  and  what  we  have  said  about  it  applies 
with  equal  force  to  this. 

The  case  of  Beinders  v.  Koppelmann,  68 
Mo.  482,  is  a  stronger  case  for  the  plaintiff  in 
•error  than  any  ;^et  cited.  The  testator  gave  a 
life  estate  to  his  wife,  Anna,  and  after  her 
death  **the  property  then  left  shall  be  divided," 
one  half  to  go  to  an  adopted  daughter,  and  the 
other  half  to  the  nearest  lawful  heirs  of  the 
testator  and  his  wife,  Anna ;  and  it  is  held 
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that  the  word  heirs  has  reference  to  tbo» 
persons  who  would  be  heirs  at  the  time  of  her 
death,  and  not  those  who  should  be  heirs  ap- 
parent at  the  testator's  death.  This  coostnic- 
tion  is  based  upon  two  distinct  recitals  indica- 
tive of  the  intention.  The  first  was  that  the 
business  should  be  carried  on  with  bis  part> 
ners,  aqd  that  no  part  of  the  real  estate  be 
sold  or  disposed  of  for  twenty-five  yean ;  and 
the  second  was,  "the  property  then  left  shall 
be  divided."  The  language  used  seems  dearhr 
to  indicate  that  the  heirship  was  confined  to 
those  living  at  the  death  of  Anna.  The  ei- 
pressions  used  are  much  stronger  and  moR 
significant  than  the  words  of  this  devise. 

The  plaintiff  in  error  then  recites  White  v. 
White  (Ky.)  7  S.  W.  Rep.  26 ;  Johnmm  t. 
Jacob,  11  Bush,  646;  Ecans  v.  Oodbcld,  6 
Rich.  Eq.  26  ;  HiU  v.  Rockingham  Bank,  45 
N.  H.  270 ;  Bx  parte  Calme$,  1  Hill,  Ecj.  •Ill 

We  cannot  devote  any  more  space  in  this 
opinion  to  our  own  criticism  of  the  cases  cited 
by  the  plaintiff  in  error.  On  page  595,  2  Wash- 
bum  on  Real  Property,  6th  ed.  there  is  a  criti- 
cism on  the  doctrine  of  the  New  Hampshire  cases 
that  may  apply  to  the  case  of  HiU  v.  Rodang- 
ham  Bank,  in  a  note  it  is  said :  "In  view  of 
the  prevalent  disposition  of  the  courts  to  bold 
remainders  vested,  rather  than  contin^rent,  up- 
on grounds  of  general  policy,  it  may  seem 
somewhat  remarkable  that  the  courts  of  New 
Hampshire  have  recently  adopted  a  priodple 
of  contingency  in  respect  to  remainders  which 
does  not  appear  to  have  been  heretofore  reoor- 
nized  in  other  quarters,  or,  even  to  a  casnal  ob> 
server,  to  find  support  in  the  autboritjr  on 
which  the  doctrine  is  said  to  rest.  Thepnnd- 
ple  is  tbis :  that  where  an  estate  is  limited  to 
one  for  life  .  .  .  and  after  his  decease  to 
another,  though  an  ascertained  person  then  in 
being ,  there  is  such  a  possibility  of  the  life  taker 
cominittinic  a  forfeiture  of  his  estate,  or  sur- 
rendering it,  or  its  merging  in  the  Inheritance 
during  his  life,  that  the  remainder  over  is  a 
contingent,  and  not  a  vested,  one ;  and  this, 
too,  while  so  many  States  are  disduding  the 
doctrines  of  contingent  remainders  bdog  af- 
fected by  defeating  the  particular  estates  on 
which  they  rest." 

In  the  case  referred  to,  BaUv.  Nute,  88  N. 
H.  422,  with  Hapes  v.  Tabor,  41  N.  H.  531, 
following,  approving,  the  facta  were :  A  de- 
vise to  Esther  Tuttle  for  life  ;  after  ber  death 
to  William  Tuttle,  his  heirs  and  assigns.  The 
court  holds  that  "William  Tuttle's  attempt  to 
release  his  interest  in  the  land  to  £.  T.  con- 
veyed nothing,  and  did  not  estop  him  from 
claiming  the  land  after  £.  T's  death  became 
the  remainder  to  William  was  a  contingent 
one." 

Chancellor  Kent,  on  the  other  hand,  in  fllos- 
traUuff  by  example  what  would  be  a  vested  ^^ 
mainder,  says :  A  grant  of  an  estate  to  A  for 
life,  with  remainder  in  fee  to  B,  or  to  A  for 
life,  and  after  his  death  to  B  in  fee,  is  a'^imst 
of  a  fixed  right  of  immediate  enjoyment  in  A. 
and^  fixed  right  of  future  enjoyment  in  in  B." 
4  Kent,  Com.  202. 

So  Mr.  Butler,  in  his  note  to  Fearne  on  Re- 
mainders  (page  2)  savs :  *'If  A  convey  or  de- 
vise to  C  for  life,  and  after  C's  death  to  B  and 
his  heirs,  B's  estate  is  vested  in  him  in  interest** 

In  Carter  v.  Hunt,  40  Barb.  89,  the  deviM 
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was  as  follows :  "I  give  and  devise  to  J.  M.  the 
house  and  lot  I  now  occupy  to  be  used  and  en- 
ioved  by  bim  during  the  term  of  his  natural 
life ;  and  from  and  immediately  after  his  de- 
cease I  give  and  devise  the  same  to  S.,  the 
daughter  of  J.  M.,  her  heirs  and  assigns  for- 
ever." It  was  held  that  8.  took  a  vested  remain- 
der. 

2  Washburn  on  Real  Property,  687,  gives 
these  examples  :  An  estate  might  be  to  A  for 
life,  with  remainderin  fee  to  B,  who  is  a  known 

Serson  in  esse,  or  to  A  for  life,  with  a  remain- 
er  to  the  oldest  son  of  6  in  fee,  though  B  at 
the  time  of  creating  the  estate  had  no  son, 
and  the  remainder  might  be  in  suspense  until 
B  died  or  had  a  son.  The  first  of  these  sup- 
posed cases  presents  what  is  known  as  a 
"'vested  remainder."  The  latter  exemplifies 
what  is  called  "contingent  remainders."  The 
broad  distinction  between  vested  and  contin- 
gent remainders  is  this : 

In  the  first  there  is  some  person  in  esse 
known  and  ascertained,  who,  by  the  will  or  deed 
creating  the  estate,  is  to  take  and  enjov  the 
estate,  and  whose  right  to  such  remainder  no 
contingency  can  defeat.  Braum  v.  Lawrence,  8 
Cush.  390 ;  Leslie  v.  Marshall,  81  Barb.  564  : 
OroxaU  v.  S/iererd,  72  U.  8.  5  Wall.  288  [18 
L.  ed.  679], 

In  tbe  second  it  depends  upon  the  happen- 
ing of  a  contingent  event,  whether  the  estate 
limited  as  a  remainder  shall  ever  take  effect  at 
all.  The  event  may  either  never  happen,  or  it 
may  not  happen  until  after  the  particular  es- 
tate upon  which  it  depended  shall  have  been 
determined,  so  that  the  estate  in  remainder 
will  never  take  effect. 

The  Supreme  Court  of  the  United  States  de- 
fines a  "vested remainder"  as  follows :  "Where 
a  present  interest  passes  to  a  certain  and  definite 
person  ,  but  to  be  enjoyed  in  future."  Doe  v. 
Conaidine,  78  U.  8.  6  Wall.  474  [18  L.  ed.  874]. 

The  possibility  that  the  person  lo  whom  the 
xiemainder  is  given  may  die  in  the  lifetime  of 
the  life  tenant  does  not  make  the  remainder 
contingent,  for  it  is  certain  that  the  remain- 
der might  take  effect  upon  the  termination  of 
tbe  life  estate  at  any  time.  Kemp  v.  Bradford^ 
61  Md.  880 ;  McArthur  v.  Scott,  118  U.  S. 
S40[28  L.  ed.  1015];  Weston  v.  Weston,  125 
Mass.  268 ;  Motn'e  v.  Lyons,  25  Wend.  119 ; 
Com  V.  Haekett,  102  Pa.  505 . 

A  grant  to  W  for  her  life,  and  at  her  de- 
cease to  be  and  become  the  property  of  her 
children  land  their  legal  representatives,  is  a 
present  vested  remainder  in  her  children,  and, 
one  of  them  having  died  in  W's  lifetime,  his 
flhare  went  to  his  heirs.  Qourley  v.  Wood- 
imry,  42  Vt.  896  ;  Com,  v.  Haekett,  102  Pa.  505. 

A  devise  was  made  to  A  for  life,  and  at  her 
4leath  to  her  oldest  son,  if  she  have  one.  She 
-then  had  a  son  living,  who  was  living  at  the 
testator's  death,  and  it  was  held  to  be  a  vested 
xiemainder,  since  the  contingency  only  related 
to  a  state  of  things  existing  at  tbe  testator's 
4leath.     Gardiner  v.  Guild,  l06  Mass.  25. 

An  estate  is  given  to  A  for  years,  remainder 
to  B  for  years,  remainder  to  C  for  life;  each  of 
these  persons  beio^  alive,  and  having  a  perfect 
right  to  the  land  in  the  order  named— B  or  C, 
:for  instance,  being  only  postponed  in  the  enjoy- 
meet  of  his  estate  until  the  preceding  tenant's 
^erm  shall  end.  They  have  each  of  them  a 
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vested  remainder.  And  yet  C  may  die  before 
B's  estate,  or  B  before  A's  estate,  shall  be  de- 
termined, so  that  neither  may  ever  in  fact  en- 
joy any  benefit  or  estate  in  the  land.  But  if 
the  estate  to  C  had  been  in  fee  instead  of  for 
life,  though  he  might  not  have  lived  to  enjoy 
it.  it  would  descend  to  his  heirs,  who  would 
take  it  in  his  place,  or,  whether  for  fee  or  for 
life,  he  might  have  conveyed  it  in  his  lifetime 
b^  deed,  and  his  grantees  would  take  the  same 
ngbts  in  respect  to  it  that  he  himself  possessed. 
Williams,  Real  Prop.  207. 

I  have  given  this  example  to  show  that  it 
does  not  make  any  difference  how  many  re- 
mainders over  are  limited  on  the  same  estate. 
So  long  as  there  are  certain  determinate  persons 
who  have  the  present  capacity  to  take  effect  in 
possession,  as  it  becomes  vacant  each  of  them 
IS  a  vested  remainder.  The  probabilities  are 
that  such  limitations  over  would  violate  tbe 
rule  against  j^erpetuities.  It  may  be  said  as  a 
matter  of  strict  law,  in  accordance  with  the 
weight  of  authority,  that,  while  a  remainder  is 
contingent  by  reason  of  the  person  who  is  to 
take  it  not  being  ascertained,  it  is  not  capable 
of  alienation,  and  for  this  reason  courts  have 
always  been  Inclined  to  construe  tbe  limitation 
of  remainder  as  a  vested  one,  if  such  construc- 
tion can  fairly  be  admitted.  Thus,  upon  a 
devise  to  A  for  life,  remainder  to  the  surviving 
children  of  J  8,  it  is  obvious  that  in  terms  it  is 
doubtful  whether  tbe  surviving  relates  to  the 
death  of  the  testator  or  of  A.  If  it  relates  to 
the  testator's  death,  and  J  S  then  have  chil- 
dren, the  remainder  is  a  vested  one,  since  there 
is  then  an  ascertained  person  in  esse  capable  of 
taking  the  estate  at  any  moment.  Moore  v. 
Lyons,  25  Wend.  119;  Leroy  v.  Charleston,  20 
8.  C.  71;  Cheio*sApp,  37  Pa.  28;  BaUey  v.  Hop- 
pin,  12  R.  I.  560;  Eldridge  v.  Eldridge,  9  Cush. 
516;  Colby  v.  Duncan,  189  Mass.  898;  Mander- 
son  V.  Lukens,  28  Pa.  81;  Buck  v.  Lantz,  49 
Md.  489. 

These  citations  are  enough  to  show  the  gen- 
eral drift  of  judicial  decision  bearing  more  or 
less  on  this  question.  The  stress  lalcl  upon  the 
word  "then'  in  this  will,  and  the  contention  of 
the  plaintiff  in  error  respecting  it,  must  be 
more  critically  examined.  One  of  the  consid- 
erations urged  is  that,  by  the  use  of  this  word 
in  the  connection  in  which  it  is  placed,  it  was 
the  intention  of  the  testator  to  limit  the  inher- 
itance to  only  such  of  his  heirs  as  were  living 
at  the  death  of  Nancy.  Another  suggestion  is 
that  during  the  life  estate  of  Nancy  the  fee 
was  in  suspense.  Another  is  based  upon  the 
fact  that  at  the  making  of  the  will  there  was 
an  absent  son,  and  the  uncertainty  as  to  whether 
he  was  living  or  dead  induced  the  expressions 
used,  so  that  tlie  inheritance  would  remain 
open  until  the  death  of  Nancy.  While  all 
these  are  included  in  one  general  rule  deter- 
mining the  characteristics  of  the  remainder, 
they  may  be  considered  as  separate  facts,  illus- 
trating the  operation  of  the  rule.  In  any  view, 
they  are  not  important  or  controlling,  for  the 
very  good  and  unanswerable  reason  that,  after 
the'^life  estate  of  Nancy  Buntine  was  spent  by 
her  death,  the  property  would  have  descended 
in  the  exact  manner  prescribed  in  the  will,  by 
the  operation  of  the  Statute  of  Descents  and 
Distributions.  Under  that  statute,  the  real  and 
personal  property  of  the  testator,  at  the  death 
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of  Nancy,  would  00  to  his  legal  heirs  in  the 
same  manner,  to  the  same  extent,  and  in  like 
proportions  as  stated  in  the  will. 

80  that  in  this  case  there  is  no  necessity  to 
resort  to  those  refined  distinctions  that  some- 
times arise  out  of  the  attempt  of  testators  to 
divert  their  property  out  of  the  statutory  chan- 
nels, in  case  of  their  death.  Either  under  the 
will  or  by  the  law  the  same  result  is  reached; 
the  property  |B;oes  to  the  legal  heirs.  There  is 
not  a  sug^stion  made  or  a  reason  urged  by  the 
plaintiff  m  error,  based  upon  the  peculiar 
phraseology  of  this  will,  and  the  absence  of  his 
son,  indicatine  an  intention  to  protect  the  in- 
terest of  the  aLwent  son,  which  cannot  be  ren- 
dered Just  as  effectual  by  holding  the  remainder 
vested  as  contingent.  At  least  fifteen  years 
must  elapse  from  the  death  of  the  life  tenant 
before  the  absent  son  or  his  heirs  would  be 
barred  of  their  interest  in  this  property.  If 
the  absent  son  left  heirs  that  were  minors  at 
the  death  of  their  grandmother  Nancy,  in  1885, 
probably  a  longer  time  would  be  required  to 
bar  their  rights  in  the  estate. 

If  we  should  hold  this  to  be  a  contingent  re- 
mainder, the  descent,  or  the  rule  of  descent,  or 
the  portion  of  the  estate  that  each  heir  would 
be  entitled  to,  would  not  or  could  not  be 
changed.  There  is  but  one  right  to  be  affected 
by  any  decision  that  we  could  make  in  this  case 
as  now  submitted  to  us,  and  that  is  the  ri^ht 
of  the  plaintiff  in  error  to  recover  possession 
of  the  land.  If  it  is  a  contingent  remainder, 
it  is  doubtful,  under  the  laws  of  this  Stale, 
whether  it  could  have  been  alienated  by  the 
father  of  the  plaintiff  in  error,  and,  if  not,  he 
would  recover  the  right  to  the  possession  of 
whatever  interest  we  might  determine  he  was 
vested  with.  If  it  was  a  vested  remainder,  his 
father  conveyed  it  for  a  valuable  consideration, 
so  that  we  cannot  escape  the  responsibility  of 
declaring  in  express  terms  the  character  of  this 
remuinfier,  whether  contin&ent  or  vested.  If 
we  can  satisfy  the  words  oithis  will,  by  a  dec- 
laration that  this  is  a  vested  remainder,  it  is 
our  duty  to  sa^  so.  If  this  declaration  will 
give  the  direction  to  the  transmission  of  this 
estate  that  it  was  the  intention  of  the  testator 
to  give,  the  rules  of  construction  require  us  to 


to  be  vested,  rather  than  conttnsent.  mnstgire 
way  to  the  controlling  rule  of  interpretadoo 
that  the  intent  of  the  testator  is  to  govern,  if 
it  does  not  conflict  with  the  rule  gf  law.  BUk^ 
ardson  v.  W^eaUand,  7  Met.  1(59;  ane^  v.  HvU, 
21  Pick.  814. 

And,  if  it  be  found  to  conflict,  it  does  not 
change  the  rule  of  construction.  The  will 
must  fail  of  effect  so  far  as  it  violates  the  roles 
of  law,  not  because  the  intent  of  the  testator 
does  not  control  in  its  construction,  but  because 
the  law  will  not  permit  his  intent  to  be  aooom- 
plished.  Church  in  BraiUe  Square  v.  Oraui, 
8  Gray,  158;  HaU  v.  Pruttt,  6  Gray,  22. 

The  title  bv  descent  has,  in  such  a  case,  m- 
cedenoe  to  the  title  by  devise.  The  mandate 
of  the  law-making  power  is  higher  than  the 
will  of  the  individual.  In  order  to  have  a  tiied 
rule  of  property,  it  cannot  be  permitted  that  a 
grantor  or  testator  shall  prescribe  a  different 
qualification  to  heirs  than  the  law  prescribes^ 
when  they  take  in  the  character  of  bein. 
Neither  can  they  be  permitted  to  decide  what 
shall  be  a  descent  or  purchase. 

A  man  is  not  permitted  by  will  to  antaeonize 
the  legislative  policy  of  the  State,  or  to  cbao^ 
the  nature  of  property,  or  to  create  a  perpeta- 
ity,  or  to  create  an  estate  commencing  ta  fli- 
turo;  nor  should  he  be  allowed,  by  the  use  of 
loose  and  conjectural  words,  to  countencl  the 
force  and  effect  of  the  well  settled  and  geoer- 
ally  understood  meaning  of  statutory  expnt- 
sions,  or  suspend  the  operation  of  laws,  or  so 
obscure  the  fee  to  land  that  the  most  vigilaal 
creditor,  or  the  collecting  attorney  with  a  con- 
tingent fee,  cannot  find  it 

From  these  considerations  it  is  apparent  that 
we  cannot  give  the  word  theny  as  used  in  this 
will,  the  construction  desired  by  the  plainciff 
in  error.  It  means,  as  used,  '*in  that  event.** 
referring  to  the  death  of  Nancy,  the  life  ten- 
ant. Neither  is  it  material  that  "descend* 
means  "vest;"  because  as  the  controlling  desire 
of  the  testator  was,  according  to  the  theory  of 
the  plaintiff  in  error,  to  protect  the  interest  of 
the  absent,  and  as  we  have  seen  that  the  foil 
measure  of  protection  was  afforded  by  the 
Statute  of  Descent  and  Distribution,  we  shall 
not  give  these  words  a  construction  that  will 


say  so.    There  is  a  well  settled  rule  of  law  that  '•  imply  that  from  the  time  of  the  death  of  the 


a  devise  to  an  heir  of  the  same  estate  in  nature 
and  quality  as  that  to  which  he  woiUd  be  en- 
titled by  descent  is  void.  In  such  cases  the 
heir  takes  by  descent,  and  not  as  a  purchaser. 
If  this  rule  applies  to  the  present  case,  then  it 
would  follow  that  the  gift  over  to  the  heirs  at 
law  would  fail  as  a  remainder,  so  that  their  title 
would  not  depend  upon  the  rules  governing  es- 
tates of  that  nature.  This  rule  is  not  affected 
by  carving  out  of  the  fee  a  prior  particular 
estate.  All  that  is  necessary  to  the  operation 
of  the  rule  is  that  when  the  estate  vests  in  the 
heirs  they  shall  hold  it  by  the  same  tenure  and 
in  like  manner  as  if  the  devise  had  never  ex- 
isted* Hvrst  V.  Earl  of  Winchel^a,  1  W.  Bl. 
187;  Crosley,  Wills,  101;  4  Kent,  Com.  607; 
Ellis  V.  Page,  7  Cush.  161;  Heading  v.  Bojfgton, 
1  Salk.  Z42;  Beading  y.  Bawsteme,  2  Ld.  Uaym. 
829;  6  Cruise,  Dig.  tit.  82,  chap.  8,  $^§  9,  10. 

By  the  rules  of  construction,  the  word  * 'heirs" 
in  a  will  is  usually  construed  to  mean  those 
who  are  such  at  the  time  of  thq  testator's  death, 
and  that  estates  created  by  devise  are  to  be  held 
8L.B.A. 


testator  until  that  of  his  wife,  an  intemJ  of 
more  than  twenty-threfi  years,  the  fee  to  this 
land  was  suspended,  when  the  theory  of  our 
laws  respecting  real  property  is  that  the 
moment  the  ancestor  dies  the  fee  descends  to 
and  is  vested  in  the  heirs.  That  constmctioa 
that  vests  the  fee  in  some  person  must  pievail 
in  every  case  in  which  the  language  of  the 000- 
veyance  and  the  relation  of  puties  to  the  land 
will  Justify  it.  This  rule  or  construction  Ins 
become  a  dogma  of  the  law,  and  grows  out  of 
the  abhorrence  with  which  the  abeyance  of  the 
fee  is  always  and  every  where  regaraed.  Take 
the  cases  where  lands  are  devised  to  betra,  but 
certain  restrictions  are  placed  on  alienation  » 
to  the  time  within  which  they  cannot  sell,  and 
the  weight  of  modem  authority  is  thatsudi  re- 
straints are  of  no  validity,  dtiew  v.  Lane^  8& 
N.  T.  840;  MandXebaum  v.  McDtnuU,  29  Micb. 
78;  Twitty  v.  Camp,  Phil.  Eq.  (N,  C.)  61. 
It  is  true  that  the  fee  in  such  cases  is  dcft- 


nitely  k>cated '  and  yet  all  these  things  %»«.«#» 
strate  the  policy  of  the  law  in  favor  of  the 
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utmoet  freedom  to  the  owner  of  the  highest 
interest  in  lands  and  tenements.  The  possibil- 
ities of  the  case  as  to  the  death  or  life  of  the 
absent  son  does  not  make  the  remainder  contin- 
gent. 

If  he  is  aliye  at  the  death  of  the  testator,  the 
presumption  is  that  his  mother,  being  the 
eldest,  would  die  before  he  did  in  the  usual 
•course  of  natural  events,  and  the  remainder  in 
his  favor  mi^ht  take  effect  at  any  time  upon 
the  termination  of  the  life  estate.  'Kemp  v. 
Bradford,  W  Md.  380;  MeArthur  v.  Scott,  118 
TJ.  8.  840  [28  L.  ed.  1015];  Wuton  v.  Westmi, 
185  Mass.  288;  Mwrre  v.  Lyong,  25  Wend.  144; 
Oom,  V.  ffack€tt,  102  Pa.  505. 

If  the  construction  contended  for  is  adopted, 
And  we  should  hold  that  only  such  heirs  of 
Michael  Bunting  as  were  living  at  the  death  of 
Nancy  could  take  the  fee,  and  with  it  the  poB- 
session  of  the  estate,  the  controlling  intention 
of  the  testator,  as  alleged  in  support  of  such 
•construction,  would  be  defeated,  if  a  child  of 
the  absent  son.  bom  after  the  death  of  the  old 
lady,  should  now  make  an  appearance. 

tinder  the  construction  we  give,  the  rights 
-of  the  father  would  descend  to  and  be  vested 
in  his  heirs  at  his  death.  Mbare  v.  Lyons,  ^5 
Wend.  119;  Bailey  v,  Hoppin,  12  R.  I.  560; 
F^aber  v.  P^ice,  10  8.  C.  876;  De  Lamia  v.  Gate- 
^loood,  71  Mo.  371. 

This  is  ti-uein  all  cases  in  which  a  remainder- 
man is  in  existence  at  the  time  of  the  vesting. 
Stonebraker  v.  ZoUickoffer,  52  Md.  154. 

In  case  of  a  gift  to  a  class  such  as  ''children" 
or  • 'heirs"  all  of  the  class  need  not  be  in  exist- 
ence in  order  that  the  remainder  may  vest  in 
any.  The  remainder  may  vest  in  those  who 
are  in  existence,  subject  to  opjen  and  let  in 
those  who  afterwards  come  within  the  class. 
ife  Leehmere,  L.  R.  18  Ch.  Div.  524;  Farrow 
T.  Farrow,  12  8.  C.  168;  Stonebraker  v.  Zollic- 
^ff^,  aupra. 

The  theory  of  our  statutes  on  conveyances, 
•descent  and  distributioo,  and  other  subjects, 
affecting  in  any  manner  the  title  to  real  prop- 
•erty.  is  that  on  the  death  of  a  person  who  dies 
jseised  in  fee  of  lands,  the  fee  descends  and  im- 
mediately vests  in  his  heirs.  Even  equitable 
interests  in  real  propertv  are  subject  to  levy 
and  sale.  In  a  word,  almost  every  effort  has 
heen  made  by  the  Legislature  of  this  8tate  to 
Telieve  the  title  to  real  ijroperty  withih  our 
l)orders  from  all  perplexing  entanglements, 
and  to  produce  a  system  whose  operations  are 
safe  and  natural,  and  easUy  understood  by  the 
ordinary  mind. 

The  great  body  of  the  lands  but  a  few  years 
ago  was  owned  by  the  government.  Our  titles 
are  derived  principally  from  the  operation  of 
the  Homestead  and  Fre-Emption  Acts.  The 
process  by  which  the  title  is  acquired  from  the 
government  is  prescribed  by  Acts  of  Congress 
•expressed  in  plain  language,  and  unusually 
free  from  doubtful  meaning.  These  titles  have 
all  been  acquired  in  less  than  one  third  of  a 
centunr,  but  in  that  tiine  our  people  have  be- 
come habituated  to  the  use  of  a  few  simple, 
plain  requirements  as  to  the  conveyance  of 
land  and  evidences  of  title,  and  we  do  not  pro- 
pose to  ingraft  on  such  a  system  rules  of  con- 
struction that  will  cause  that  uncertainty  and 
doubt  about  owuersbip,  heirship  and  control 
•of  real  property  that  seems  to  be  generated  by 
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the  hair-splitting  warmth  of  a  discussion  about 
vested  and  contingent  remainders.  Especially 
is  this  so  when  each  State  has  seemed  to  have 
adopted  such  rules  as  are  best  suited  to  the  con- 
dition of  its  people,  and  when  a  remainder 
would  be  held  to  be  vested  in  one  State,  and 
contingent  in  another,  in  cases  in  which  the 
words  used  in  the  conveyance  are  identical. 

It  accords  better  with  the  policy  of  our 
State,  with  the  condition  of  our  people,  and 
the  simplicity  of  our  titles  to  hold  that  in  all 
cases,  either  by  deed  or  devise,  where  land  is 
granted  to  a  person  for  life,  with  remainder  to 
his  or  her  heirs,  or  to  the  heirs  of  the  grantor 
or  devisor,  and  at  the  time  the  deed  or  de- 
vise takes  effect  the  grantor  or  devisor  has 
heirs  then  living,  they  shall  be  deemed  to  take 
a  vested  remainder  in  fee  in  all  cases,  except 
in  a  conveyance  where  the  intent  to  create  a 
remainder  continent  on  the  happening  of 
some  future  event  is  plainly  expressed.  This 
ruling  is  in  harmony  with  the  legislative  in- 
tent, as  is  expressed  by  section  52  of  the  chap- 
ter on  wills,  and  only  applies  the  rule  therein 
expressed  to  govern  a  devise  to  the  grantee 
and  his  heirs  and  the  heirs  of  the  grantor.  If 
we  do  not  adopt  this  view,  then  we  permit  a 
different  rule  of  construction  to  be  applied  to 
the  same  language,  and  like  interests  in  real 
property.  In  a  devise  to  A  and  his  heirs,  the 
statute  prescribes  thajt  A  takes  the  life  estate, 
and  the  remainder  is  vested  in  fee  in  his  heirs. 
We  now  say  that  the  rule  shall  be  the  same  in 
a  devise  to  A,  with  remainder  to  the  heirs  of 
the  testator.  Whether  some  other  rule  would 
be  better  is  not  for  us  to  inquire.  The  Legis- 
lature fixed  the  policy  by  enacting  the  law. 
We  follow  it  because  it  is  the  law,  and  it  is  our 
duty  to  obey  it,  and  because  we  cannot  distin- 
guish the  cases  and  withdraw  this  one  from  its 
operation,  .and  because  of  the  importance  of 
fixed  and  uniform  regulations  respecting  real 
property. 

We  hold  that  the  will  of  Michael  Bunting 
passed  to  his  Leirs  living  at  his  decease  a 
fixed  right  to  the  future  enjoyment  of  the  es- 
tate at  the  termination  of  the  life  estate  of 
Nancv;  that  the  father  of  the  plaintiff  in  error 
was  the  only  legal  heir  of  Michael  Bunting  at 
the  time  of  Michaers  death;  that,  as  such,  the 
remainder  in  fee  vested  in  him  at  the  death  of 
the  testator;  that  he  conveyed  this  interest  in 
his  lifetime;  and  that  the  plaintiff  in  error  is 
not  entitled  to  recover  the  possession  of  the  land. 

We  are  not  disposed  to  disguise  the  fact 
that,  in  holding  this  to  be  a  vested  remainder, 
we  are  not  in  the  current  of  the  adjudicated 
cases,  for  most  of  them  have  been  governed  by 
the  rules  that  arose  out  of  that  excessive  re- 
finement respecting  estates  in  remainder  that 
has  been  the  cause  of  so  much  complaint,  but 
by  this  ruling  we  add  our  mite  to  the  attempt 
to  simplify  the  differences  and  multiply  the 
cases  in  favor  of  vested  remainders.  Whether 
the  rule  we  have  now  established  in  this  State 
will  make  the  distinction  ordinarily  plain  and 
easily  comprehended,  and  at  the  same  time  op- 
erate equitably  upon  all  persons  affected  there- 
by, and  harmonize  with  the  general  aim  and 
definite  policy  of  our  laws  respecting  real 
property,  time  alone  can  determine. 

It  is  recommended  that  the  judgment  of  the 
court  below  be  affirmed. 
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Anu, 


Per  Curiam: 

It  is  9o  ordered^  Horton*  Gh.  J. ,  coDCurring. 

Valentine*  J,,  coDCurring: 

The  odIv  question  involved  in  this  case  is, 
What  is  the  true  construction  or  interpretation 
of  the  following  words,  found  in  the  last  will 
and  testament  of  Michael  Bunting  deceased  ? 
The  words  are:  *'Then  they  are  to  descend  to 
mv  legal  heirs."  The  clause  of  ihe  will  in 
which  these  words  are  found  reads  as  follows: 

** Second.  I  will  and  bequeath  to  my  beloved 
wife,  Nanc^  Bunting,  after  all  my  just  debts 
and  liabilities  are  paid,  all  the  rest  of  my  es- 
tate, real  and  personal,  to  have  and  hold  tnem, 
together  with  all  righto  and  privileges  thereto 
belonging,  during  her  lifetime,  and  then  they 
are  to  descend  to  my  legal  heirs." 

When  Michael  Bunting  died,  of  course  all  his 
interest  in  his  land  passed  from  bim,  and  the  ti- 
tle thereto  necessarily  went  somewhere  else. 
Vining  v.  WUIU,  40  Kan.  — ,  20  Pac.  Rep.  232. 

A  life  estate  passed  to  his  widow,  but  where 
did  the  remainder  go?  The  remainder  in  fee 
is  still  to  be  accounted  for.  The  testator  says 
in  his  will  that  it  is  to  "descend  to  my  legal 
heirs."  Who  were  intended  by  the  words, 
"mjr  leeal  heirs?" 

Did  Michael  Bunting  mean  by  these  words 
his  then  living  children,  who,  he  probably  ex- 


pected, would  be  alive  when  he  died?— and  his 
death  was  expected  soon;  or  did  be  meaa 
whosoever  might  be  his  legal  heirs— hia  chil- 
dren, his  grandchildren,  or  his  collateral  rela- 
tions— at  the  time  of  ihe  death  of  his  widow? 
If  he  meant  the  former,  then  a  vested  remain- 
der in  fee  passed  to  his  living  heirs  at  the  time 
of  his  death;  but,  if  he  meant  the  latter,  thea 
only  a  contingent  remainder  wus  created;  and 
no  one  could  tell  at  that  time  where  the  fee 
mi^ht  eventually  go.  Now,  contingent  re- 
mainders are  never  favored  in  law;  and  wonk 
are  never  construed  as  creating  a  oontiDgent 
remainder  if  by  any  fair  and  reasonable  con- 
struction they  can  be  held  to  create  some  other 
interest  or  estate. 

The  foregoing  words  in  the  will  of  Michael 
Bunting,  deceased,  can  fairly  and  reasonaUj 
be  construed  as  creating  a  v^ted  remainder  m 
fee  in  his  legal  heirs  living  at  the  time  of  his 
death,  and  need  not  necessarily  be  construed 
as  creating  a  contingent  remainder,  with  the 
estate  in  fee  to  go  no  one  could  tell  wbereL 
and  therefore  they  ou^ht  to  be  oonstniedM 
creating  a  vested  remainder.  I  concur  in  af- 
firming the  judgment  of  the  court  below. 

Johnston,  J, : 

I  concur  in  the  conclusion  reached  and  in 
the  judgment  of  afSrmanoe. 


ILLINOIS  SUPREME  COURT. 


Anthony  W.  WOODWARD  et  al.,  AppU., 

Josiah  D.  BROOKS  et  al. 

(....lU ) 

A  voluntary  aosi^iiinent  in  trust  for  the 
benefit  of  oredltors,  made  in  one  State,  where  It 


is  valid,  will  be  upheld,  as  a^lnst  the  dtlaeoB  of 
that  State,  by  the  oourts  of  another  State. 

(April  8. 1889.) 

APPEAL  by  plaintifes,  from  a  judgment  of 
the  Appellate  Court,  First  District,  afiirm- 
ing  a  judgment  of  the  Saperior  Court  of  Cook 
County  in  favor  of  the  intervener  in  an  attach. 


Note.— Oontroct;  lato  o/ place  ooi^enw. 

The  law  of  the  place  where  a  contract  is  made 
usually  governs,  not  only  as  to  its  sufficiency  and 
validity,  but  as  to  the  legal  rights  and  obligations 
of  parties  arising  from  it.  TiUotson  v.  TiUotson, 
84  Gonn.  886;  Pope  v.  Xlckerson,  8  Story,  484;  Hlber- 
nla  Nat.  Bank  v.  Laoombe,  84  N.  Y.  867;  Hale  v.  N. 
J.  Steam  Nav.  Go.  16  Gonn.  589;  GuiUander  v. 
Howell,  86  N.  Y.  667;  Downer  v.  Chesebrough,  86 
Gonn.  89;  May  v.  Breed,  7  Gush.  16;  Blake  v.  Wil- 
liams, 6  Pick.  286;  Smith  v.  Blatohford,  2  Ind.  184; 
Mendenhall  V.  Oately,  18  Ind.  151;  Jordan  v.  Thorn- 
ton, 7  Ark.  224;  Larrabee  v.  Talbott,  6  Gill  (Md.) 
426;  Wilcox  v.  Hunt,  88  U.  S.  18  Pet.  378  (10  L.  ed.  209); 
Lee  V.  SeUeck,  88  N.  Y.  616;  Hall  v.  Gostello,  48  K.  H. 
176. 

V6bjmta/ry  aagiffnnient;  law  of  place  governs  voUdtt]/. 

If  a  voluntary  assignment  for  the  benefit  of  cred- 
itors is  valid  in  the  State  where  made,  and  em- 
braces choses  in  action,  an  action  may  be  brought 
and  maintained  thereon  by  the  assignee  in  a  for- 
eign State  or  country,  although  the  assignment 
would  have  been  void  if  executed  there.  Fuller  v. 
SteigUtz,  27  Ohio  St.  866:  Sortwell  v.  Jewett,  9  Ohio, 
180;  Hunt  v.  Lathrop,  7  R.  1. 68;  Hall  v.  Boerdman, 
14  N.  H.  88;  Bentley  v.  Whittemore,  19  N.  J.  Bq.  482; 
Moore  v.  Bonnell,  81 N.  J.  L.  90;  Thurston  v.  Roeen- 
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field,  42  Mo.  474;  Burlock  v.  Taylor,  16  Pidr.ai; 
Martin  v.  Potter,  11  Gray,  87;  Abraham  v.  Ptestoro, 
8  Wend.  688. 

The  laws  of  a  State  have  no  extraterritorial  foree, 
but,  through  the  comity  of  States  or  nations,  sock 
laws  are  sometimes  respected,  and  the  righti  of 
parties  resting  upon  them,  where  they  are  not  op- 
posed by  the  laws  of  the  foreign  State  or  coontiir. 
or  at  variance  with  its  public  policy,  or  prejudiolal. 
in  a  legal  sense,  to  such  State  or  country  or  its  dii- 
zens.  Brashear  v.  West,  82  U.  8.  7  Pet.  608  {8  L.  (d. 
801);  Harrison  v.  Sterry,  9  U.  &  6  Oaoch,  289  (S  L. 
ed.  104);  Bholen  v.  Cleveland,  6  Mason,  174;  Smith  w. 
Chicago  &  N.  W.  R.  Co.  28  Wis.  297;  Forbes  v.  Sou- 
nell,  18  Cai.  242;  Means  v.  Hapgood,  19  Pick,  im 
Ingraham  v.  Oeyer,  IS  Mass.  146;  I>ehon  v.  Ftostei; 
4Allen,668:  Edgerly  v.  Bush, 81 N.  Y.  199;  HoytT. 
Thompson,  19  N.  Y.  207;  Slatter  v.  Oanroll,  2  BndL 
Ch.  673;  Willitts  v.  Walte,  26  N.  Y.  R77;  Atwood  t. 
Protection  Ins.  Co.  14  Conn.  666;  Saunden  v.  Wil- 
liams, 6  N.  H.  213;  Dunlap  v.  Rogers,  47  N.  H.  81: 
HanfOrd  V.  Paine,  82  Yt.  442:  Ward  v.  Morrisoii,  S 
Vt605;  Greenwood  V.  Curtis,  6  Mass.  898;  FuUerr. 
SteigUtz,  27  Ohio  St.  856;  Fox  v.  Adams.  6  Maine. 
246;  Frasder  v.  Fredericks,  24  N.  J.  L.  161^  Wattat 
V.  Whltlock,  9  Fla.  86;  Welder  v.  Maddox,  66  Tbz. 
872;  U.  S.  Bonk  v.  Auth,  4  R  Mon.  423;  MllaeT. 
Moreton,  6  Binn.  (Pa.)  868;  Law  v.  Mills,  18  Pa.  I8lc 
Wilson  V.  Carson,  12  Md.  64:  Johnson  v.  Sfaaip,  ft 
Ohio  St.  6U.  • 
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iiient  suit,  and  discharging  the  trustees.  Af- 
firmed, 

The  facts  sufficiently  appear  in  the  opinion. 

Mr,  J.  M.  H.  Burcrett*  for  appellants: 

The  9itu»  of  a  debt  is,  as  to  attaching  cred- 
itors, the  residence  of  the  debtor,  and  the  tribu- 
nal of  that  residence  may  exercise  jurisdiction 
over  it  in  rem,  and  the  law  of  such  residence 
determines  when  such  debt  shall  be  subject  to 
attachment. 

Roche  V.  Rhode  Mand  Ins.  Asso.  2  Bradw. 
3e0,  3e8;  R/iawn  v.  Pearee,  110  111.  850,  861; 
Dvnlap  V.  Rogers,  47  N.  H.  281,  287;  Moore  v. 
Wayne  Circuit  Judge,  56  Mich.  84;  MUne  v. 
MoreUniy  6  Binn.  853,  361,  per  Tilghman,  Ch. 
J.;Vamumy.Gamp,  13 N.  J.  L.  386,331;  Moore 
V.  BonneU,  31  N.  J.  L.  90:  Johnson  v.  Parker, 
4  Bush  (Ky.)  149,  151,  152;  Martin  v.  Potter, 
34  Vt.  87,  88;  Warner  v.  Jaffray,  96  N.  Y.  248, 
254,  256;  WiUiams  v.  IngersoU,  89  N.  Y.  508, 
538, 524;  Morgan  v.  NeviUe,  74  Pa,  52,  57;  Beer 
V.  Hooper,  32  Miss.  246, 255;  Warren  v.  Oopelin, 
4  Met.  594;  Bianehardv.  RusseU,  13  Mass.  1, 6; 
HuU  y.  Blake,  13  Mass.  153,  158;  Bissell  y. 
Briggs,  9  Mass.  462,  468;  Story,  Confl.  L.  8th 
ed.  §§692a,  649,  550. 

^or  the  purposes  of  this  suit,  appellants  are 
to  be  regaitied  as  if  citizens  of  Illinois. 

Nonresident  creditors,  whether  resident  of 
the  same  sister  State  as  the  debtor  or  not,  may 
pursue  in  our  courts  a  remedy  given  by  our 
statute  in  the  same  manner,  to  the  same  extent, 
and  with  the  same  priority,  as  citizens  of  this 
State.  There  can  be  no  preference  of  one  over 
the  other  under  the  Federal  Constitution. 

Paul  v.  Va,  75  U.  S.  8  Wall.  168,  180  (19  "L. 
ed.  857,  360);  Fosdick  v.  SchM,  99  U.  S.  235, 
260  (26  L.  ed.  389.  341);  Green  v.  VanBuskirk. 
72  U.  S.  6  Wall.  307  (18  L.  ed.  599;;  74  U.  S.  7 
Wall.  139  (19  L.  ed.  109);  ffibemia  Nat,  Bank 
v.  Laemnbe,  84  N.  Y.  367,  885;  Warrenv.  Jaf- 
fray.  96  N.  Y.  248,  268;  Rhawn  v.  Pearce,  110 
850;  aty  Ins,  Co.  v.  Commercial  Bank,  68  111. 
348,  861,  862;  Paine  v.  Lester,  44  Conn.  196, 
204;  Morgan  v.  NeviUe,  74  Pa.  52;  Martin  v. 
Plotter,  84  Vt.  87;  WardY.  Mwriicm, 25  Vt.  698, 
608;  Mitehdi  v.  Shook,  72  HI.  492;  Qivens  y. 
MereharUs  Nat.  Bank,  86  HI.  442 ;  Due<U  v. 
Chicago,  48  111.  172.  179,  180;  De  la  Vega  v. 
Vianna,  1  Bam.  &  Ad.  284;  Story,  Confl.  L. 
Sth  ed.  note,  pp.  546,  547. 

A  forei^  voluntary  assignment  for  the  pay- 
ment of  debts  will  not  defeat  a  subsequent 
attachment  here  by  a  citizen  of  Illinois,  or  of  a 
sister  State.  In  me  remedy  and  mode  of  en- 
forcing it.  we  are  always  governed  by  our  own 
laws.  We  have  adopted^our  own  system  of 
attachments,  and  the  plaintiffs  had  a  right  to 
avoid  the  assignment  and  arrest  their  debtor's 
property  in  the  hands  of  the  garnishees.  There 
18  no  principle  of  law  which  will  make  our  proc- 
ew  of  attachment  subordinate  to  the  voluntary 
Inflolvent  Laws  of  another  State. 

The  Watchman,  1  Ware,  C.  C.  282, 289,  240; 
Fox  V.  Adams,  6  Maine,  245, 253,  264;  Fetch  v. 
Bugbee,  48  Maine,  9,  18;  Chinee  v.  Fcmrth  Nat. 
Bank,  71  Maine,  514,  624;  Moore  v.  BonmAl,  31 
N.  J.  L.  90;  FaU  River  Iron  Works  Co.  v. 
Oroade,  16  Pick.  11,  17,  18;  Ingraham  v. 
Qeyer,  18  Mass.  146;  Dunlap  v.  Rogers,  47  N. 
H.  281,  287;  Beer  v.  Hooper,  82  Miss.  246,  247, 
265;  Johnson  v.  Parker,  4  Bush  (Ky.)  149, 151, 
162;  Heyer  v.  Alexander,  108  HI.  886;  Rhawn 
8L.R.A. 


V.  Pearce,  110  111.  360,  359;  Be  la  Vega  v. 
Vianna,  1  Barn.  &  Ad.  284,  per  Lord  Tenter- 
den;  Rorer,  Interstate  Law,  138;  Story,  Confl. 
L.  8th  ed.  §  244. 

At  the  time  of  service  of  process  Harlan  had 
not  given  notice  to  garnishees  of  the  assign- 
ment to  htm  by  Brooks;  and  the  want  of  such 
notice  at  that  time  will  defeat  the  assignment 
in  favor  of  appellants. 

Hundley  v.  Webb,  3  J.  J.  Marsh.  643,  647; 
Shaw  v.  Thompson,  43  N.  H.  130,  132. 

The  rule  requiring  on  the  transfer  of  title  of 
personal  property,  whether  tangible  or  consist- 
mg  of  choses  in  action,  change  of  possession, 
and  that  such  property  shall  be  taken  out  of 
the  control,  power  and  disposition  of  the 
former  owner,  to  exempt  the  same  from  liabil- 
ity for  the  debts  of  such  former  owner,  obtains 
as  well  in  case  of  assi^ment  to  a  trustee  for 
the  payment  of  debts  as  in  other  transfers;  and 
equally  requires  in  such  cases  notice  to  be  giveok 
by  the  assignee  to  a  debtor  of  the  assignor  to 
protect  the  debt  against  attaching  creditors  and 
bona  fide  purchasers. 

WardY.  Morrison,  26  Vt.  593;  Rice  v.  Courtis, 
32  Vt.  460, 461. 469,  per  Rcdfleld,  Ch.  J.;  Mar- 
tin V.  Potter,  84  Vt.  87 ;  Flickey  v.  Loney,  4 
Baxt.  (Tenn.)169, 170;  Meeker  v.  Wilson,  1  Gall. 
C.  C.  419,  420,  per  Stoiy,  J.;  Fraeier  v.  Fred- 
ericks, 24  N.  J.  L.  162, 167;  Ramsey  v.  Steven- 
son, 6  Mart.  O.  S.  (La.)  23;  Bewey  v.  Adams,  4 
Edw.  Ch.  21;  Warren  v.  Jaffray,M  N.Y.  248, 
254. 

The  assignee  of  a  simple  contract  debt  e.  g., 
a  book  debt,  should  give  notice  to  the  debtor 
of  the  assignment,  in  order  to  take  away  from 
the  debtor  the  right  of  making  payment  to  the 
assignor,  and  to  take  away  from  the  assignor 
the  power  and  disposition  over  the  thing  as- 
sign^. 

Loveridge  v.  Cooper,  3  Russ.  66-69;  Dearie 
V.  HaU,  3  Russ.  1,  13,  22,  26-30;  FosUr  v. 
Cockerea,  9  Bligh,  N.  R.  332,  375;  S.  C.  on 
appeal,  3  Clark  &F.  456;  WiUiams  y.  Thorp, 
2  Sim.  267;  Timson  v.  Ramsbottom,  2  Keen, 
35;  Meua  v.  BeU,  1  Hare,  73, 86;  Stocks  v.  Bob- 
son,  4  DeQex,  M.  &  G.  11;  Greening  v.  Beck- 
ford,  5  Sim.  196;  Dunster  v.  Olengall,  3  Irish 
Ch.  47,  51;  Jones  v.  Jones,  8  Gim.  633,  648; 
Re  FreshflOd's  Trust,  L.  R  11  Ch.  Div.  198; 
Loamis  v.  Loomis,  26  Vt.  199,  203;  Spain  v. 
Hamilton,  68  U.  S.  1  Wall.  6Q4,  623  (17  L.  ed. 
619,  624);  Judson  v.  Corcoran,  68  U.  S.  17 
How  612,  616  (16  L.  ed.  231,  282);  PiBople's 
Bank  v.  Oridley,  91  111.  467,  467;  CampbeU  v. 
Whitson,  68  111.  240, 248;  WeUington  v.  Heer- 
mans,  110  HI.  664,  676;  Story,  Eq.  Jur. 
§§  421  b,  1047. 

Messrs.  Hutehinson  A  LulT*  for  appellee 
Harlan: 

The  debt  due  from  the  garnishees  to  Brooks 
passed  by  the  assignment  of  Harlan,  and  was 
not  liable  to  garnishment.  The  assignment, 
being  valid  t^  the  laws  of  Pennsylvania,  was 
sufficient  to  vest  the  debt  in  the  assignee. 

BentleyY.  Whittnwre,  19  K.  J.  Eq.  462;  Hoag 
V.  Hunt,  21  N.  H.  106;  Smith  v.  Brown,  48 
N.  H.  44;  Atwood  v.  Protection  Ins.  Co.  14 
Conn.  665;  Van  Buskirk  v.  Hartford  F.  Ins.  Co. 
14  Conn.  588;  Clark  y.  Conn.  Peat  0,35  Conn. 
fiOS;  Speed  Y.  May,  17  Pa.  91;  Moore  y.  BonneU, 
31  N.  J.  L.  90;  Finer  v.  BesU,  32  Mo.  240; 
Whipple  V.  Thayer,  16  Pick.  25;   Baniels  v. 
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Willard,  16  Pick.  86;  Burloek  v.  Taylor,  16 
Pick..  885. 

The  situs  of  the  debt  was  the  domicil  of  the 
creditor  or  assignor. 

Wharton,  Confi.  L.  §  888 ;  Goodwin  v. 
HcHhrook,  4  Wend.  879;  Atwood  v.  Protection 
Ins,  Co.  14  Conn.  555. 

Appellants  having  notice  of  the  assign noent, 
it  was  not  necessary,  in  oriler  to  vest  the  debt 
in  the  assignee,  to  notify  the  debtor.  Notice 
pendente  fite  is  sufficient. 

Story,  Confl.  L.  §§896-898;  Wood  v.  Part- 
ridffe,  11  Mass.  488;  Foster  v.  Sinkler,  4  Mass. 
450;  /H>v.  CoW,4  Mass.  508;  Muirv.  Schenck, 
8  Hill,  228;  Vanhuslcirk  v.  Harford  F.  Ins, 
Co.  14  Conn.  583;  Bishop  v.  Holcomb,  10 
Conn.  444. 

Per  Curiam: 

Josiah  D.  Brooks  and  Leeds  Miller,  while 
partners  doing  business  in  Philadelphia  under 
the  name  and  style  of  Brooks,  Miller  &Co., 
acquired  title  to  a  lot  in  Cook  County,  in  this 
State,  in  the  firm  name,  and  taken  in  payment 
of  a  firm  debt. 

On  November  28,  1883,  the  firm  was  dis- 
solved by  the  death  of  Miller,  but.  Brooks  con- 
tinued the  business  under  the  same  firm  name, 
and  while  so  acting,  on  May  20,  l>:f84,  accepted 
a  bill  of  exchange  drawn  on  him  in  the  said 
firm  name  in  favor  of  the  plaintiffs,  James  S. 
Woodward  &  Sons.  The  retention  and  use  of 
the  firm  name  after  Miller's  death  created  no 
liability  on  Miller's  estate,  so  that  by  accept- 
ing the  draf  I  in  the  firm  name  Brooks  made 
himself  individually  liable  to  the  plaintiffs 
therefor. 

On  July  1,  1884,  Brooks  entered  into  part- 
nership with  William  G.  Jenks,  and  they, 
under  the  same  firm  name,  carried  on  business 
in  Philadelphia  until  September  4,  1884,  when 
they  failed  and  made  a  voluntarv  assignment, 
for  the  benefit  of  creditors,  to  Edward  S.  Har- 
lan, assignee. 

The  deed  of  assignment,  after  reciting  that 
Brooks  and  Jenks  were  indebted  to  divers 
persons,  grants,  bargains,  sells  and  conveys  to 
said  Harlan  "all  and  singular  the  lands,  tene- 
ments, and  real  estate,  and  also  all  the  goods 
chattels,  effects,  and  property  of  every  kind, 
real,  personal  and  mixed,  of  the  said  Josiah  D. 
Brooks  and  William  G.  Jenks,"  except  so 
much  thereof  as  might  be  exempt  from  execu- 
tion, in  trust  to  sell  and  dispose  of  the  same, 
and  to  collect  and  receive  alt  debts  due  to  said 
iBrooks  and  Jenks,  or  either  of  them,  and  from 
the  proceeds  to  pay,  first,  the  expenses  incident 
to  the  trust;  secondly,  the  creaitors  of  said 
Brooks  and  Jenks  their  respective  just  demands 
in  full,  if  Bufiicient,  otherwise  prorata;  and, 
lastly,  any  surplus  '*to  said  Brooks  and 
Jenks." 

The  principal  question  discussed  by  coun- 
sel, relates  to  the  effect  a  voluntary  assign- 
ment of  all  his  property  by  a  foreign  debtor 
for  the  benefit  of  creaitors  will  have  on  his 
property  having  a  situs  in  this  State.  At  the 
time  of  this  assignment  the  garnishees  had  in 
their  hands  something  over  $1,200,  one  half  of 
which  is  claimed  to  belong  to  Josiah  D.  Brooks, 
and  the  other  half  to  the  heirs  of  Miller;  being 
the  proceeds  of  the  sale  of  the  real  estate 
8  L.  R.  A. 


before  mentioned  as  belonging  to  the  ocigi- 
nal  firm  of  Brooks  &  Miller. 

It  is  not  shown  that  there  bad  been  an  ad- 
justment of  the  partnership  assets  and  accooali 
between  Brooks  and  the  heirs  of  MiDer;  lo 
that  the  extent  of  Brooks'  interest  in  this  Mm 
of  money  cannot  be  told. 

After  the  assignment  was  made,  acknowl- 
edged and  recoraed  in  conformity  with  the 
laws  of  Pennsvlvania,  where  the  debtors  re- 
sided, the  plamtiffs,  residents  of  the  same 
State,  with  notice  of  the  assignment,  broDght 
attachment  in  the  Superior  Court  of  Cook 
County  against  Brooks,  and  service  was  had 
on  said  garnishees.  The  a8si|:nee,  Harhn, 
interpleaded  in  that  cause,  claiming  one  half  of 
the  money  in  the  garnishee's  hands  under  the 
assignment,  while  the  plaintiffs  claimed  the 
same  money  in  the  hands  of  the  gamiabees  by 
virtue  of  said  attachment  prxx^eding.  The 
deed  of  assignment  apparently  is  valid,  under 
the  laws  of  the  State  of  Pennsylvania.  As  the 
deed  is  there  valid,  it  must  be  held  valid 
here;  it  being  the  general  rule  that  the  Uxloei 
will  govern  in  determining  the  validity  of  con- 
tracts, and  in  their  interpretation  and  con- 
struction. It  does  not,  however,  follow  that 
all  contracts  valid  where  made,  will  be  enforced 
by  courts  of  other  States  or  jurisdiction.  In 
respect  of  the  time,  mode  and  extent  of  the 
remedy  the  fex  fori  governs. '  Mineral  Poi»t 
RCo.  V.  Barron,  8B  HI.  865. 

In  the  absence  of  claims  of  domestic  credi- 
tors, the  assignee  under  a  valid  foreign  assign- 
ment may  r^uce  to  his  possession  the  propeitv, 
and  collect  the  debts  assigned  to  him  within 
this  State;  and  debtors  here,  owing  the  as- 
signor, and  having  no  set-off,  wOl  be  compdled 
to  pay  the  assignee.  But  if  the  foreign  aariga- 
ment,  if  made  here,  would  be  set  aside  as 
fraudulent,  or  is  contrary  to  the  policy  of  oar 
laws,  our  courts  will  not  enforce  it  as  against 
attaching  creditors,  whether  foreign  or  domes- 
tic, although  it  may  be  valid  m  the  Stale 
where  made.  May  v.  Wannemacher,  11 1  MasL 
203;  Zipeey  v.  Thompson,  1  Qrav.  243;  FaR 
River  Iron-  Works  Co,  v.  Croade,  io  Pick.  11; 
KeUy  V.  Crapo,  45  N.  Y.  86;  GuiOander  v. 
Howell,  85  N.  Y.  657. 

As  a  voluntary  foreign  assignment,  valid  in 
the  State  where  made,  is  enforced  in  this 
State  as  a  matter  of  comity,  our  courts  will 
not  enforce  it  to  the  prejudice  of  our  citizens 
who  may  have  demands  against  the  assignor. 
It  is  contrary  to  the  policy  of  our  laws  to  i^low 
the  propertv  or  funds  of  a  nonresident  debtor 
to  be  withorawn  from  this  State  before  his 
creditors  residing  here  have  been  paid,  and 
thus  compel  them  to  seek  redress  in  a  foreign 
jurisdiction. 

So  it  was  held  in  ffeyer  v.  Alexander,  108  IH 
885,  that  a  voluntary  assignment  of  a  nonrea- 
dent  debtor's  property,  valid  under  the  lavs 
of  the  State  where  made,  will  not  be  enforced 
here  as  against  domestic  attaching  crediton. 
See  Chafee  v.  Fourth  Nat.  Bank,  71  Maine, 
524;  Kelly  y.  Crapo,  supra;  Jahnsonx.  Parker, 
4  Bush,  149;  Chicago  M.  <fe  8i.  P.  B.  Cb,  ▼. 
Keokuk  iV.  L.  Packet  Co.  108  111.-  317;  Ufe 
Asso.  of  America  v.  Fasseti,  102  111.  315. 

In  May  v.  First  National  Bank,  123  ID.  551. 
11  West.  Rep.  688,  we  held  that  a  voluntary  as- 
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.signment  made  in  another  State  by  a  nonresi- 
dent there,  executed  in  conformity  with  our 
laws  in  respect,  to  the  conveyance  of  property, 
but  inconsistent  in  substantial  respects  with  our 
statute  relating  to  assignments,  will  not  be  en- 
forced hece  to  the  detriment  of  our  citizens, 
but  for  all  other  purposes,  and  between  citizens 
of  the  States  where  the  assignment  was  made, 
if  valid  by  the  lex  loei,  it  will  be  carried  into 
effect  by  the  courts  of  this  State.  That  case 
is  decisive  of  the  one  at  bar. 

In  the  present  case  there  are  no  domestic 
-creditors  to  be  affected.  The  attaching  credi- 
tors are  resident  in  the  same  State  with  the 
assignee,  and  where  the  assignment  was  made 
and  will  be  executed.  As  before  seen,  the  as- 
signment is  valid  under  the  laws  of  Pennsyl- 
vania, and  capable  of  being  enforced  there; 
«nd  under  the  doctrine  announced  the  courts 
of  this  State  will  give  it  effect  as  against  citi- 
zens of  Pennsylvania.  The  heirs  of  Miller 
iire  not  complaming  here.  It  seems  that  they 
4IS  well  as  the  assignee,  assignors  and  attach- 


ing creditors  are  all  residents  of  the  same 
State. 

The  claim  made  b^  the-  assignee,  as  well  as 
by  the  attaching  creditors,  is  of  Brooks'  inter- 
ests in  the  mone^  in  the  hands  of  the  garnishee. 
If  the  Miller  heirs  have  an  equitable  ri^rht  to 
more  than  one  half  of  the  money  now  m  the 
hands  of  the  garnishee,  it  is  not  perceived  why 
that  question  may  not  be  determined  bv  an 
adjustment  of  the  partnership  accounts  of  the 
onginal  firm  in  the  courts  of  that  State.  The 
rule  here  announced  is  not  in  conflict  with 
R?M,wn  V.  Pearce,  110  111.  850.  In  that  case 
the  assii^nment  was  not  voluntary,  butresulted 
by  the  laws  of  the  State  of  Pennsvlvania.  A 
statutory  assignment  will  not  be  enforced 
against  attaching  creditors  of  another  State. 
May  V.  First  Nat,  Bank^  tupra. 

Finding  no  error  in  this  record  for  which 
the  judgment  should  be  reversed,  it  is  afflrmed, 

BaUey*  J,,  having  heard  this  case  in  the 
Appellate  Court,  took  no  part  in  its  decision 
here. 
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STATE  OF  WEST  VIRGINIA 

J.  A.  RICHARDS,  Plff,  in  Err, 
(....W.Va.....) 

^Tlukt  clAose  of  fleetion  8,  ehapter  88 1 

*Head  note  by  Bbanmom,  J. 


Code,  as  amended  by  chapter  17,  Acts  1886^  which 
reads,  *''  Nor  shall  any  asrent  traveltng  with  one 
or  more  horses,  sell  any  lightning  rod,  sewing  ma^ 
chine,  or  organ  or  other  musical  instrument, 
without  a  state  license  therefor, "is  not  uncon- 
stitutional, as  applied  to  such  agents  selling  Sin- 
ger sewing  machines,  manufactured  outside  of 

this  State.  

(March  7, 1888.) 


NOTB.— Incense  to  havokers  and  peddlers. 

A  peddler  is  one  who  supplies  the  same  customers 
regularly  and  continuously  in  a  city.  He  is  one 
who  deals  in  small  or  petty  things,  and  the  term 
** peddler*^  embraces  a  person  engaged  through 
the  city  from  bouse  to  house,  and  selling  in  small 
quantitlee  to  different  persons.  Davis  v.  Macon,  64 
6a.  128;  Chicago  v.  Bartee,  100  111.  61. 

A  lightning-rod  man  is  a  peddler.  State  v.  Wil- 
aon,2i:iea,28. 

The  statute  contemplates  that  the  peddler  shall 
have  his  individual  license  at  all  times  ready  for  ex- 
liA>ition  to  any  sheriff,  collector,  constable  or  citl- 
xen.    State  v.  Downing,  5  West.  Rep.  64, 22  Mo.  App- 

m. 

A  peddler^s  tax  is  on  the  occupation,  not  the 
goods;  and  one  who  engages  in  the  business, 
whether  as  agent  or  owner,  must  pay  it.  Temple 
V.  Sumner,  51  Miss.  13;  Cooley,  Taxn.  670. 

Peddlers  and  transient  deisUers  are  commonly 
taxed  a  specific  sum  by  the  year,  because  they  are 
likely  to  escape  any  other  tax.  State  v.  Hodgdon, 
41  Vt.  189;  Wynne  v.  Wright,  1  Dev.  &  B.  L.  19; 
Cowles  V.  Brittain,  2  Hawks,  204;  Wilmington  v. 
Boby,  8  Ired.  L.  250;  Whitfield  v.  Longest,  6  Ired.  L. 
268;  Plymouth  V.  Pettijohn,  4  Dev.  L.501;  State  v. 
Charleston,  10  Rich.  L.  240;  State  v.  Pinckney,  10 
Rich.  L.  474;  Charleston  v.  Ahrens,  4  Strobh.  L.  241; 
KeUer  r.  State,  11  Md.  625;  MorrlU  v.  State,  28  Wis. 
428. 

License  for  sale  of  sevoing  machines. 

A  State  may  require  a  license  for  the  sale  of  sew- 
ing machines,  although  the  machines  are  patented 
under  the  laws  of  the  United  States  where  there  is 
no  discrimination  against  machines  from  outside 
the  State.  Webber  v.  Va.  IQB  U.  S.  844  (26  L.  ed.  666). 
.3  L.  R  A. 


A  law  Ijnpoelng  an  annual  tax  on  **all  peddlers  of 
sewing  machines  and  selling  by  sample  "  is  a  tax  on 
all  peddlers  of  such  machines,  without  regard  to 
the  place  or  production  of  the  material,  and  is  con- 
stitutional. Howe  Machine  Co.  v.  Gage,  100  U.  S. 
676  (26  L.  ed.  764);  9  Baxt.  618. 

If  a  law  by  which  peddlers  in  Tennessee,  of  Con- 
necticut-made sewing  machines,  are  taxed,  levies 
a  tax  "  upon  all  peddlers  of  sewing  machines,  with- 
out regard  to  place  of  growth  or  produce  of  mate- 
rial or  of  manufacture,"  it  does  not  discriminate  in 
favor  of  citizens  of  the  State  which  enacted  it  and 
is  valid.  Howe  Mach.  Co.  v.  Gage,  100  U.  S.  676  (f» 
L.  ed.  764);  Webber  v.  Va.  108  U.  8. 844  (26  L.  ed.  665); 
compare  Seymour  v.  State,  51  Ala.  62. 

The  Singer  Manufacturing  Company  pays  license 
in  Richmond  as  a  merchant,  and  by  law  has  a  right 
to  sell  by  sample  in  othdr  counties.  But  this  does 
not  authorize  it  to  take  its  wares  into  other  coun- 
ties for  sale  without  taking  out  a  merchant*s  li- 
cense there.    Webber  v.  Com.  83  Gratt.  8d8. 

ConstUutionaltty  of  license  laws. 

An  Act  concerning  hawkers  and  peddlers  is  not . 
in  violation  of  the  commercial  clause  of  the  Con- 
stitution of  the  United  States.  Com.  v.  Ober,  12 
Cush.  498;  8  Desty,  Taxn.  1391. 

The  Pennsylvania  Act  of  June  10, 1881,  prohibiting 
peddling  in  cities  of  the  second  and  third  class 
without  a  license,  is  a  police  regulation  and  not  in 
conflict  with  the  constitutional  provision  that  taxa- 
tion shall  be  uniform  upon  the  same  class.  Knee- 
land  V.  Pittsburgh  (Pa.)  10  Cent.  Rep.  42L 

An  ordinance  requiring  hawkers  or  peddlers  to 
take  out  a  license  for  the  sale  of  goods  not  the 
growth  or  manufacture  of  Rush  County  is  invalid. 
Graffty.v.  Rushville,  6  West.  Rep.  866,  107  Ind.  602. 

An  ordinance  requiring  canvassers  for  books  or 
45 
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ERROR  to  the  Circuit  Court  of  Wood  Coun- 
ty, to  review  a  judgmeDt  convicting  de- 
fendant upon  an  indictment  for  selling  sewing 
machines  without  a  license.     Affirmed, 
IThe  facts  appear  in  the  opinion. 
Mr,  W.  N.  Miller,  for  plaintiff  in  error: 
Sections  2  and  4  of  chapter  107,  Acts  of 
1877,  and  section  1,  chapter  288,  Acts  of  1872- 
78,  have  been  held  void  so  far  as  the;;r  affected 
the  right  of  the  Singer  Manufactunng  Com- 

Eany  to  sell  machines  in  the  State,  as  peddler, 
y  reason  of  the  saving  provision  of  section 
4  thereof,  in  favor  of  persons  engaged  in  man- 
ufacturing goods  in  the  State  anof  selling  them 
as  peddlers,  either  by  themselves  or  their 
agents.  What  a  principal  may  do  himself  be 
mav  do  by  his  agent. 

Myerdock  v.  Com.  26  Gratt.  988. 

A  statute  of  this  kind,  which  discriminates 
in  favor  of  home  manufactured  goods  as  against 
goods  of  a  forei^  manufacture,  is  repugnant 
to  the  Constitution  of  the  United  States,  con- 
ferring upon  Congress  the  sole  power  to  regu- 
late commerce  between  the  different  States. 

BotMns  V.  Shei:by  Co,  Taxing  Dist.  120  U.  S. 
489  (80  L.  ed.  694),  23  Reporter,  449;  State  v. 
Long,  95  N.  C.  582,  24  Cent.  L.  J.  157;  Web- 
ber V.  Va,  103  U.  S.  850  (26  L.  ed,  667); 
Welton  V.  Mo.  91  U.  S.  275  (28  L.  ed.  847),  and 
cases  cited;  Tiernan  v.  Rinker,  102  U.  S.  128 
(26  L.  ed.  108);  M(^ile  Co.  v.  Kimball,  102  U. 
S.  695-697  (26  L.  ed.  239);  Ouy  v.  Baltimore, 
100  U.  8.  484,  488(25  L.  ed.  748,  744);  WaUing 
V.  Mich.  116  U.  S.  446  (29  L.  ed.  691). 

Mr.  Alfired  Caldwell,  Atty-Oen.,  for  de- 
fendant in  error: 

That  the  judgment  of  the  court  below  was 
correct,  see — 


Howe  Machine  Co.  v.  Gage,  100  U.  8. 676(25 
L.  ed.754), 

Brannon,  J.,  delivered  the  opinion  of  the 
court : 

J.  A.  Richards  was  indicted  in  the  Circiiit 
Court  of  Wood  County,  on  the  charge  that,  as 
agent  and  salesman  of  the  Singer  Manufactur- 
ing Company,  a  corporation  under  the  laws  of 
the  State  of  New  Jersey,  without  a  license,  he 
unlawfully,  as  such  agent,  traveling  with  one 
or  more  horses,  did  sell,  offer  and  expose  for 
sale  sewing-machines  known  as  "Singer  8ew- 
inf  Machines." 

Defendant  moved  the  court  to  quash  the  in- 
dictment, but  his  motion  was  overruled.  He 
pleaded  not  guilty,  and  a  jury  convicted  him, 
and,  after  overruling  a  motion  for  a  new  trial 
and  in  arrest  of  judgment,  the  court  gare 
judgment  against  him  for  $10  fine.  He  aUo 
tendered  a  special  plea  to  the  effect  that,  at  the 
time  of  committing  the  offense,  he  was  es- 
gaged  in  selline  as  agent,  and  not  otherwise, 
for  the  Singer  Manufacturing  Company,  a  cor- 
poration under  the  laws  of  New  Jersey,  and 
for  no  one  else,  Singer  sewing  machines,  which 
were  manufactured  by  said  company  in  New 
Jersey;  and  averring  that  section  2  of  the  Act 
of  the  Legislature  ot  1885,  under  which  the  in- 
dictment was  found,  was  repugnant  to  the 
Constitution  of  the  United  States— which  pkt 
was  rejected  and  exception  therefor  taken.  It 
was  proven  that  in  1886  defendant  was  em- 
ployed by  the  Singer  Manufacturing  Company 
to  sell  sewing  machines  called  ''Singer  Sewing 
Machines;  '*  tnat  he.  on  June  80, 1886.  sold  one 
machine  in  Wood  County,  and  others  daring 
the  year  prior  to  the  indictment;  and  that  ia 


other  artioles  to  take  out  licenses— not  applying  to 
persons  holding  mercantile  licenses,  or  residents  of 
comity  selling  their  own  farm  products— does  not 
conflict  withthe  Federal  or  Pennsylvania  Constitu- 
tion. Borough  of  Warren  v.  G^r,  0  Gent.  Bep.  807, 
ll7Pa.207,aOW.N.C.lK'. 

An  ordinance  imposing  a  license  upon  agents  for 
sewing  machines  is  within  a  charter  authorizing 
the  licensing  of  agents,  and  is  not  repugnant  to  the 
oonstitutionalprovisionas  to  uniformity  of  taxa- 
tion. St.  Louis  V.  Bowler,  18  West.  Hep.  647, 94  Mo. 
680. 

An  ordinance  Imposing  a  greater  fee  on  a  non- 
resident applicant  for  a  peddler's  license  than  on  a 
resident  of  the  city  is  void.  State  v.  Orange,  11 
•Cent.  Bep,  579,  60  N.  J.  L.  889. 

Brammen  or  commercial  travelers. 

A  drummer  or  commercial  traveler  is  not  a  ped- 
dler, because  he  does  not  carry  with  him  the  goods 
sold.    Bx  parte  Taylor,  68  Miss.  478. 

The  license  tax  imposed  upon  drummers  by  Laws 
1885,  chap.  176,  §  28  (Bevenue  Act;,  does  not  conflict 
with  the  Constitution  of  the  United  States.  State 
V.  Long,96N.C.688. 

The  rebate  aJlowed  from  the  drummer^s  license 
tax,  to  merchants  paying  a  purchase  tax,  by  sec- 
tion 25  of  said  Act,  does  not  discriminate  against 
nonresidents,  since  all  persons  irrespective  of  their 
residence,  engaged  in  the  business  therein  deslg- 
Dated,  are^entitled  to  its  benefits.  State  v.  Long, 
95K.C.582. 

TS-aveUnfTjalegrMn;  wOea  hy  sample. 

Transient  personsSseiling  goods  within  the  State, 
by  wholesale  or  retail,  on  land  or  on  water,  are 
8  L.  R.  A. 


liable  to  pay  a  license  tax.    Cole  v.  Bandolpli,!! 
La.  Ann.  585;  2  Desty.Taxn.  1889. 

A  law  imposing  a  license  tax  on  transieat  penoos 
doing  business  within  the  State  does  not  violate  the 
provisions  of  the  Federal  Constitatioo.  Cede  v. 
Bandolpb,  81  La.  Ann.  585;  State  v.  North,  27  Mow 
464;  State  v.  Shapleigh,  27  Mo.  844;  Riddle  v.  Cdb. 
18  Serg.&B.406. 

If  a  statute  makes  no  difference  between  reaideat 
and  nonresident  sample  merchants,  the  latter  can- 
not  complain  of  a  tax.  JEir  parte  Ttaornton,  4 
Hughes,  220. 

As  to  exemption  of  home  manufiactttreB  from 
taxation,  see  Howe  Mach.  Co.  v.  6age,9Baxt.Slft 
Cooley,  Taxn.  96. 

To  authorize  a  person  to  sell  foreign  merdwa- 
disc  without  a  license,  he  must  have  received  it  ia 
exchange  for  artioles  of  his  own  manufsotare  or 
f  or  productions  of  his  own  agriculture.  BeaO  ▼. 
State,4BIackf.l07. 

A  state  law  imposing  a  Itoenae  fee  npon  mer- 
chants who  go  from  place  to  place  soliciting  ordcn 
is  not  unconstitutional,  as  involving  a  duty  or  Im- 
post on  imports,  or  a  regulation  of  commerce,  or 
unequal  taxation.  Colson  v.  State,  7  BfaM^.  M^ 
Sears  v.  Warren  Co.  86  Ind.  267;  Re  Buddf^  2 IM. 
Bep.  65;  2  Desty,  Taxn.  1880. 

It  is  not  a  violation  of  the  statute  f  orbiddiiig  m- 
licensed  hawking^  and  peddling,  although  oooa- 
sionally  an  order  was  filled  by  delivery  of  tlie  ama- 
pie,  as  selling  goods  by  sample  la  not  peddUng. 
Com.  V.  Famum,  114  Mass.  267.  Contra,  MoRill  ▼. 
State,  88  Wis.  428;  Com.  v.  Jones,  7  Bush,  802. 

But  a  state  law  requiring  a  Ifoenae  tax  whiek 
discriminates  against  goods  from  outside  the  Stale 
Is  unconstitutional.  Welton  {v.  Mo.  91 U.  &  2SS  (S 
L.  ed.  847). 
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selline  he  traveled  with  one  hone  and  wagon; 
and  mat  he  sold  only  Singer  machines:  and 
that  they  were  all  manufactured  in  New  Jer- 
sey, and  none  in  West  Virginia;  and  that  de- 
fendant traveled  through  the  country,  and  sold 
machines;  that  it  was  his  duty  to  sell  and  de- 
liver machines  received  by  him  from  the  com- 
pany's office  in  Parkersburg,  W.  Va.  It  was 
agreied  that  said  companv  was  a  corporation 
under  the  laws  of  New  Jersey.  The  defend- 
ant obtained  this  writ  of  error. 

The  defense  is  based  on  the  contention  that 
the  statute  on  which  the  indictment  stands  is 
in  violation  of  that  clause  of  the  Ck>nstitution 
of  the  United  States  giving  Congress  power  to 
r^ulate  commerce  among  the  States.  The 
statute  involved  here  is  found  in  chapter  17, 
Acts  1885. 

Section  2  provides  that  *'  No  person  with- 
out a  State  license  therefor  shall  act  as 
hawker  or  peddler  .  .  .  Nor  shall  anv 
agent  traveling  with  one  or  more  horses  sell 
any  lightning,  rods,  sewing  machines  or  organ 
or  other  musical  instrument,  without  a  State 
license  therefor." 

The  statute  contains  a  penalty  section.  It  is 
contended  that  the  closing  clause  of  section  4 
renders  the  above  provision  as  to  agents  un- 
constitutional. 

Section  4,  after  specifying  several  exemp- 
tions from  the  license  taxation  imposed  by  the 
preceding  sections,  closes  with  the  clause:  "Nor 
shall  an^  compan^  or  person  eneaged  in  man- 
ufactunng  goods  in  this  State  be  required  to 
pAY  a  license  as  peddler  for  selling  such  goods, 
either  by  himself  or  his  agent." 

Let  us  first  understand  the  effect  of  the  stat- 
ute in  hand.  If  it  could  be  said  that  under  it 
an  agent  traveling  with  a  horse,  selling  sewing 
machines  manufactured  out  of  the  State,  must 
have  license,  while  one  so  traveling  selling 
machines  manufactured  in  the  State  is  exempt 
from  license,  I  should  think  the  Act  would  be 
onconstitutional  as  held  by  the  Supreme  Court 
of  the  United  States  in  Webber  y.  Virginia,  108  U. 
8.  850  [26  L.  ed.567],  and  WeltouY,  MiesouH,  91 
U.8.d75[28L.ed.8471.  See  also  £r»nAm  v.  Zo», 
75  U.  S.  8  Wall.  148  [19  L.  ed.  8871;  Ward  v. 
Maryland,  79  U.  S.  12  Wall.  418  [20  L.  ed.  4491; 
McbOe  Co.  V.  KimbaU,  102  U.  S.  691  [26  L.  ed. 


But  I  cannot  hold  that  such  is  the  construc- 
tion of  the  statute.  I  think  an  agent  so  trav- 
eling selling  sewing  machines  manufactured  in 
the  State  is  subject  to  license  as  well  as  one 
selling  machines  manufactured  out  of  the 
State.  The  said  clause  of  section  2  expressly 
subjects  them  to  license. 

Section  4  has  for  its  purpose  the  taking  out 
of  sections  1  and  2  certain  subjects  and  ex- 
empting them  from  license  taxes;  and,  to  ex- 
empt any  subject  from  taxation  so  plainly  im- 
poaed,  we  must  be  sure  the  subject  falls  within 
Uie  exemptions.  Exemptions  from  taxation 
should  be  closely  construed.  Remember  that 
the  closing  clause  of  section  4  says:  "  Nor 
shall  any  company  or  person  engaged  in  man- 
ufacturing goods  in  this  State  oe  required  to 
pay  a  license  as  peddler."  But  for  thu  a  home 
manufacturer  of  goods  traveling  and  selling  his 
goods  himself,  like  a  peddler,  would  have  to 
set  a  peddlers  license,  as  he  would  be  do- 
ing that  which  would  make  him  a  peddler.  So, 
3  L.  R.  A. 


but  for  it,  if  his  agent  traveled  and  sold,  he 
would,  by  even  the  defendant's  construction, 
unless  he  was  selling  lightning  rods,  machines, 
or  musical  instruments,  be  liable  to  peddler's 
license. 

But  this  clause  takes  him  out  of  the  categorv 
of  peddlers.  The  statute  clearly  makes  ped- 
dlers a  class  for  license,  and  agents,  traveling 
with  one  or  more  horses  selling  those  articles  a 
separate  and  distinct  class  for  license. 

This  clause  does  not  say  he  shall  not  pay  a 
license  as  an  agent  so  traveling,  selling  light- 
ning rods,  etc.,  but  that  he  shall  not  be  reqmred 
to  pay  a  license  "as  peddler."  Why  make  the 
statute  say  he  shall  not  pay  a  tax  as  agent  trav- 
eling with  one  or  more  horses  selling:  lightning 
rods,  sewing  machines,  etc.,  when  it  does  not 
say  so  in  terms,  and  when  we  know  that  this 
same  Act  has  just  made  two  separate  classes  of 
peddlers  and  such  agents  for  license  taxation, 
and  when  to  bring  a  subject  under  exem^rtion 
from  taxation  clearly  imposed  by  a  preceding 
section,  we  should  have  clear  language? 

If  the  Legislature  had  intend^  to  exempt 
them  from  tax  as  agents,  why  did  it  not  use 
the  words  '*as  agents,"  not  the  words  "as  ped- 
dler"— make  it  exempt  one  tax  of  one  amount, 
when  it  in  terms  exempts  a  different  tax  of  a 
different  amount  ?  For  chapter  20  of  Acts  1885 
makes  different  amounts  of  license  taxes  on 
such  peddlers  and  agents. 

Another  argument:  The  statute  sajrs:  "Nor 
shall  any  company  or  person  engaged  in  manu- 
facturing gooQs  in  this  State  be  required  to  pay 
a  license  as  peddler  for  selling  such  gooas; 
and  adding  the  words,  "either  by  himself  or  his 
agent" — adding  those  words,  not  to  define  who 
should  be  exempt,  for  it  had  already  declared 
that  any  company  or  person  manufacturing 
goods  in  this  State  should  be  exempt,  but  only 
to  declare  him  exempt  whether  selling  by  him- 
self or  by  agent.  Tne  office  of  the  clause  is  not 
to  exempt  agents  selling  goods  manufactured  in 
this  State,  but  to  exempt  the  company  or  per- 
son manufacturing  goods  in  this  State  from  the 
tax  of  a  peddler  and  as  a  peddler,  whether  he 
sells  by  himself  or  his  agent. 

If  it  be  said  that  the  Legislature  could  hard- 
ly have  regarded  it  necessary  to  put  in  this 
clause  to  exempt  from  peddler  license,  as  it 
would  not  l>e  thought  that  he  would  have  to 
pay  both  peddler's  and  agent's  license— double 
tax  for  one  right— I  replv  that  the  object  was  to 
exempt  the  home  manufacturer  from  peddler's 
license  when  selling  as  a  peddler,  which  he 
would  have  to  pay  but  for  this  clause;  and 
as  to  an  agent  it  was  inserted  out  of  abundant 
caution,  to  avoid  any  pretense  of  double  taxes. 

I  think  this  construction  greatly  strengthened 
by  reference  to  another  chapter  of  the  Acts  of 
1885.  The  function  of  chapter  17,  which  we 
have  been  discussing  is  to  declare  what  callings 
shall  be  subject  to  license,  while  the  function 
of  chapter  20  is  to  declare  the  amounts  of  license 
taxes;  and  beine  in  pari  materia,  they  can  be 
properly  considered  together. 

In  section  4,  chapter  20.  Acts  1885,  fixing  the 
rates  of  taxes  on  licenses,  will  be  found  the 
following  languai^:  "  On  Hawkers  or  Ped- 
dlers. On  every  license  to  act  as  hawker  or 
peddler,  if  the  person  licensed  travel  on  foot 
without  a  horse,  $15;  if  he  travel  with  one  or 
more  horses,  a  wagon  or  other  vehicle,  |75; 
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provided,  this  clause  is  not  to  be  ronstrued  as  em- 
braclDg  what  are  known  as  'farm'  or  'produce' 
hucksters.  But  no  company  or  person  who  is 
a  resident  of  this  State,  and  engaged  in  manu- 
facturing goods  in  the  Stale,  shall  be  required 
to  pay  alicense  as  peddler  for  selling  such  goods 
either  by  himself  or  agent." 

Now,  here,  when  the  Legislature  comes  to 
fix  the  tax  on  licenses,  it  names  this  same  com- 
pany or  person  engaged  in  manufacturing  goods 
in  this  State  exempted  from  license  ny  the 
clause  quoted  above  from  section  4,  chapter  17; 
and  he  Is  exempted  from  what?  Not  from  tax — 
as  agent  travelinc:  with  horse  or  horses  selling 
lightning  rods,  sewing  machines,  etc.,  but  from 
license  as  peddler,  using  the  same  language 
used  in  said  closing  clause  of  section  4,  chapter 
17.  The  draughtsman  remembered  that  he  had 
been  exempted  from  peddler's  license  by  the 
chapter  prescribing  the  callings  subject  to  li- 
c-ense,  and,  to  be  consistent,  exempts  him  from 
the  same  kind  of  fax  when  laying  the  tax. 
This  shows  that  the  Legislature  which  passed/ 
both  these  chapters  did  not  intend  to  exempt 
from  license  tax  as  agents  the  accents  of  a  com- 
pany or  x)erson  engaged  in  manufacturing  goods 
in  this  State,  when  traveling  with  a  horse, 
selling  sewing  machines,  but  only  to  declare 
them  free  from  tax  as  peddlers,  and  tax  them 
as  a  different  class.  And  immediately  follow- 
ing in  the  same  section  4,  chapter  20,  we  find 
the  following: 

'*  Salesmen  of  Sewing  Machines,  Lightning 
Bods,  Organs,  etc.  On  every  license  to  sell 
sewing  machines,  if  the  salesman  thereof  travels 
wiUi  one  or  more  horses,  $20;  on  every  license 
to  sell  organs  or  other  musical  instruments,  if 
the  salesman  thereof  travels  with  one  or  more 
horses,  $30;  and  on  every  license  to  sell  light- 
ning rods,  if  the  salesman  thereof  travels  with 
one  or  more  horses,  $50." 

Now,  evidently  from  this  language,  this  is  the 
same  agent  whom  we  met  and  became  ac- 
quainted with,  and  a  short  time  since  took  leave 
of,  in  the  closing  clause  of  section  4,  chapter 
17;  but  no  exemption  is  found  in  his  favor 
'  when  he  comes  to  be  taxed,  though  he  be  the 
traveling  sales  agent  of  a  company  or  person 
manufacturing  goods  in  this  State.  Our  said 
statute,  tiius  construed,  makes  no  discrimina- 
tion as  to  license  taxation  between  agents  selling 
sewing  machines  manufactured  in  this  State 
and  those  made  without  it,  both  bein^  alike 
liable.  If  there  be  no  such  discrimination  be- 
tween the  products  of  different  States,  the  State 
has  unquestionable  power  to  license  tax,  as  held 
by  the  united  Slates  Supreme  Court  in  Wood- 
ruff y,  Parham,  75  U.  S.  8  Wall.  126  [19  L. 
ed,  882];  Paul  v.  Virginia,  75  U.  S.  8  Wall. 
177  [19  L.  ed.  8591,  and  many  other  cases  cited 
in  Walling  v.  Mtchigan,  116  U.  S.  453  [29  L. 
ed.  698]. 

And  such  being  the  construction  of  the  State 
statute  by  the  Stale  Supreme  Court  avoiding 
such  discriminations,  such  will  be  its  construc- 
tion as  a  finality  by  the  Supreme  Court  of  the 
TJnited  States,  and  the  statute  so  construed  will 
be  by  that  court  held  constitutional.  Howe 
Machine  Co,  v.  Qage,  100  U.  S.  676  [25  L.  ed. 
754];  Lefflngtcell  v.  Warren,  67  U.  S.  2  Black, 
599  [17  L.  ed.  2611. 

It  is  an  accepted  rule  that  a  court  will  not 
declare  a  statute  unconstitutional  unless  it  be 
8L.RA. 


clearly  so,  unless  there  be  no  escape  from  such 
decision;  and  it  is  also  an  accepted  rule  that, 
among  con  testing  constructions,  that  one  shonki 
be  eiven  to  a  statute  which  wUl  render  it  Tslid 
and  consistent  with  the  Constitution,  rather 
than  one  that  will  overthrow  it,  unless  it  be 
plain  that  the  other  should  be  given. 

The  counsel  for  defendant  cites  and  refies  on 
the  case  of  Eobbim  v.  Shelby  County  T<uing 
District.  120 U.  S.  489  [SOL.  ed.  694]  boliiing 
that  a  statute  of  Tennessee  that  "All  drum- 
mers and  all  persons  not  having  a  regular  li- 
censed house  of  business  in  the  taxing  district 
of  Shelby  County,  offering  for  sale  or  aeUiog 
goods  by  sami>le,"  should  be  required  topaj 
taxes  for  the  privilege,  was  void  as  oontrarvto 
the  United  States  Constitution  as  to  penbos 
soliciting  the  sale  of  goods  on  behalf  of  indi- 
viduals or  firms  doing  business  in  another 
State.  It  must  be  admitted  that  this  case  and 
the  case  of  Aslier  v.  Texas,  128  U.  S.  129  [82  L 
ed.  368],  are  in  advance  of  former  dectsioDs  of 
the  same  court  in  restricting  taxation  on  call- 
ings by  the  State,  if  not  in  conflict  with  them, 
as  seems  to  be  admitted  by  Justice  Bradley  in 
the  latter  case.  But  they  are  cases  of  perHms 
selling  by  sample  or  soliciting  onters  from 
persons  residing  or  doing  busmess  in  other 
States,  taxing  the  mei-e  act  of  so  solidnn^, 
when  the  property  had  not  arrived  in  the 
State. 

Here  the  party  was  in  the  State,  perhaps  a 
part  of  its  population,  traveling  with  the  ma- 
chines in  bis  possession,  inside  the  State,  olh 
tained  from  the  storehouse  of  the  company  at 
Parkersburg,  in  this  State. 

Justice  Bradley's  opinion  contains  some 
strong  arguments  as  to  the  practical  hindranoe 
of  interstate  commerce  by  compelling  a  penon 
soliciting  orders  for  the  sale  of  goods  In  one 
State  by  persons  doing  business  in  another,  the 
goods  at  the  time  being  outside  the  State;  tbos 
taxing  that  immense  business  done  by  commer- 
cial traveling  agents,  by  which  in  these  days 
the  greater  part  of  the  immense  sales  are  made. 

His  whole  argument  is  plainly  bearing  on 
that.  He  distinctly  says  tlie  States  may  im- 
pose taxes  '*on  persons  residing  within  the 
State  or  belonging  to  its  population;  and  upon 
avocations  and  employments  pursued  therein, 
not  directly  connected  v?ith  foreign  or  inter- 
state commerce,  or  with  some  other  employ- 
ment or  business  exercised  under  authority  of 
the  Constitution  and  laws  of  the  United  States 
and  the  imposition  of  taxes  upon  all  properly 
within  the  Slate  mingled  with  and  fonnm|  a 
^rt  of  the  great  mass  of  property  tberem. 
But  in  making  such  internal  regolatioDs  a 
State  cannot  impose  taxes  upon  persons  paas^ 
ing  through  the  State  or  coming  into  it  merely 
for  a  temporary  purpose,  especially  if  connect- 
ed with  interstate  or  foreign  commerce;  nor 
can  it  impose  such  taxes  upon  property  im- 
ported into  the  State  from  abroad;  or  from  an- 
other Stale,  and  not  yet  become  part  of  the 
common  mass  of  property  therein,  and  no  dis- 
crimination can  be  made  by  any  such  regula- 
tions adversely  to  the  persons  or  property  of 
other  States,  and  no  reeulations  can  be  made 
directly  affecting  interstate  commerce."  Else- 
where he  inquires  ''whether  it  is  competent  for 
a  State  to  levy  a  tax  or  impose  any  o4her  restric- 
tion upon  the  citizens  or  inhabitants  of  dSbia 
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8tates  for  selling  or  seeking  to  sell  their  goods  in 
sucb  State  before  they  are  introduced  therein." 
He  then  discusses  the  inconvenience  to  business 
men  if  they  were  not  allowed  to  send  their 
agents  into  other  States  to  solicit  orders.  He 
then  refers  to  the  suggestion  that  thus  the  tax- 
ing powers  of  the  States  may  be  crippled,  and 
says:  "This  may  be  true  to  a  certain  extent, 
but  only  in  those  cases  in  which  the  States 
themselves,  as  well  as  individual  citizens,  are 
subject  to  the  restraint  of  the  higher  law  of 
the  Constitution;  and  this  interference  will 
be  very  limited  in  its  operation.  It  will  only 
prevent  the  levy  of  a  tax,  or  the  requirements 
of  a  license,  for  making  negotiations  in  the 
conduct  of  interstate  commerce." 

As  applied  to  taxing  persons  traveling  and  so- 
liciting orders,  there  seems  to  be  force  in  the 
argument.  I  do  not  understand  it  to  go  fur- 
ther— not  to  the  extent  of  denying  the  State 
ri^ht  to  require  a  license  tax  of  peddlers  or  trav- 
eling agents  carrying  their  propertv  with  them 
inaide  the  State,  and  selling  and  delivering  it, 
because  of  the  accidental  circumstance,  in  some 
instances,  that  that  property  came  for  sale  from 
another  State. 

Justice  Bradley,  as  I  think  appears  from 
the  above  extracts  from  his  opinion,  has  in 
mind  and  hand  the  case  of  drummers  selling 
by  sample  for  principals  in  other  States,  who 
solicit  orders  for  the  sale  of  property  not  yet  in 
the  State.  As  the  Attorney -General  argues,  I 
think  ^'lioNnnsv,  Shelby  County  Taxing  LHstrict 
merely  deals  with  a  tax  on  a  drummer  selling 
by  sample,  and  not  with  a  man  carrying  goods 
with  him  for  delivery  as  he  sells,  as  in  our 
case." 

I  do  not  understand  that  high  and  able  tri- 
bunal, the  Supreme  Court  of  the  United  States, 
to  have  gone  to  the  extent  claimed  by  the  de- 
fense in  this  case,  or  to  have  denied  the  power 
to  impose  license  taxes  where  they  do  not  di- 
rectly affect  interstate  commerce,  or  the  right 
to  tax  salesmen  having  their  goods  in  the  State, 


and  selling  them,  simply  because,  in  instances, 
such  goods  are  manufactured  in  or  sold  bv 
owners  residing  in  other  States.  No  one  will 
be  more  ready  than  I  to  accord  to  the  Consti- 
tution and  Laws  of  the  United  States  their  pre- 
eminence where  I  can  see  the  conflict  of  state 
law  with  it;  but  I  do  not  realize  it  in  this  case, 
nor  do  I  construe  the  case  of  Bobdina  v.  Shelby 
County  Taxing  District  as  operating  to  invali- 
date the  statute  of  the  State  m  question. 

I  think  there  was  no  error  m  rejecting  the 
special  plea.  It  states  no  other  facts  than  the 
indictment  contains,  and  the  same  question  of 
the  constitutionality  of  the  statute  sought  to  be 
raised  by  it  was  raised  by  the  motion  to  quash; 
and  the  same  remark  applied  to  the  overruling 
of  the  motion  for  a  new  trial  and  the  overrul- 
ing the  motion  in  arrest  of  judgment.  If  the 
statute  be  valid,  the  facts  appearing  certainly 
sustain  the  indictment.  Nor  do  I  think  the  in- 
dictment bad  because  it  does  not  negative  that 
clause  of  the  Act  that  "No  person  engaged  in 
manufacturing  goods  in  this  State  shall  oe  re- 
jiuired  to  pay  a  license  as  peddler,"  etc.  It 
is  not  a  part  of  the  enacting  clause  on  which 
the  indictment  rests.  The  pleader  need  only 
negative  exceptions  in  the  enacting  clause;  not 
what  comes  in  by  way  of  proviso,  or  what  is 
in  nature  but  a  proviso,  and  not  in  the  enacting 
clause.     Com.  v.  Hill,  5  Gratt.  68d. 

The  fact  that  the  indictment  charges  the  de- 
fendant did  "sell,  offer  and  expose  for  sale," 
whereas  "sell"  is  the  only  word  used  in  the 
statute,  and  it  is  no  offense  to  "offer  or  expose" 
sewing  machines  for  sale,  is  immaterial .  Those 
words  are  merely  surplusa^.  The  old  maxim 
is.  Utile  per  inutile  non  9ttiatur,^urplusage 
does  not  vitiate.  1  Bishop,  Crim.  Proc.  §  4TO; 
Code  1887,  chap.  158,  10. 

I  am  of  opinion  to  affirm  ihe  judgment  of  the 
Circuit  Court,  and  die  court  so  orders, 

Snyder,  P.,  and  Eng^lish.  </.,  concurred. 
€^een,  J,,  did  not  sit  in  the  case. 
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Bennett  TEMPLE,  Plff,  in  Err,, 

V. 

AbigaU  BAKER  et  al, 
(....Pa ) 

1.  An  Indcvraement  of  a  note  in  blank  before 
delivery  makes  an  indorser  liable  under  the  Penn- 
sylvania Statute  of  Frauds  of  1866  as  seoond  in- 
doner  only,  and  oreates  no  liability  to  the  i>ayee. 

2.  The  words  ''Credit  the  drawer/'  written 
on  the  face  of  a  note  and  signed  by  one  who  In- 
dorees  the  note  in  blank  before  delivery  and  who 
is  liable  by  such  indorsement  only  as  second  in-. 
dorser,  must  be  construed  not  as  a  guaranty  of 
tibe  note,  but  as  a  statement  for  the  purpose  of 
advising  any  party  to  whom  it  may  be  offered 
that  the  'indorsement  is  for  the  accommodation 
of  the  prior  parties,  and  that  as  between  the  in- 
dorser  and  them  the  drawer  is  entitled  to  have 
the  proceeds  of  the  note  delivered  to  him  or 
passed  to  his  credit. 

3.  Whether  the  eontraet  is  original  or 
collateral^  where  a  man  has  indorsed  a  note 
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in  blank  as  an  accommodation,  and  has  written 
on  the  face  the  words  **Credlt  the  drawer,"  if  the 
note  is  for  more  than  $60,  must  be  determined 
under  the  (Pennsylvania  Statute  of  Frauds  of 
1856,  without  regard  to  any  parol  testimony. 

(April  20, 1889.) 

ERROR  to  the  Court  of  CJommon  Pleas  of 
Delaware  County  to  review  a  Judgment  in 
favor  of  plaintiffs  in  an  action  against  the  in- 
dorser  of  a  promissory  note.    Reversed. 

The  facts  are  fully  stated  in  the  opinion. 

Mr,  W.  B.  Broomall,  for  plaintiff  in  er- 
ror: 

The  payee  in  the  note  is  a  holder  prior  to  an 
indorser,  and  cannot  recover  from  the  indorser 
by  proving  an  oral  contract  on  the  part  of  said 
indorser  to  be  responsible  to  him. 

Jack  V.  M<yrrison,  48  Pa.  118. 

Temple's  indorsement  is  that  of  a  second  in- 
dorser. The  heirs  of  William  Baker,  who  are 
the  holders  of  the  note,  are  the  first  indorsers. 

Sehafer  v.  Farmers  d  M.  Bank,  59  Pa.  144; 
Murray  v.  McKee,  fiO  Pa.  85. 
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Temple  could  successfuUy  maintaiD  action 
against  the  administrators  of  William  Baker 
upon  the  note  as  it  appears  to  be  drawn  and  in- 
dorsed; and  it  could  not  be  proven  in  such  a 
suit  that  Temple  orally  undertook  to  become 
responsible  for  the  makers  to  the  payees  in  the 
note. 

Slack  V.  Kirk,  67  Pa.  880;  Eilbert  v.  Fink- 
beiner,  68  Pa.  243;  Hauer  v.  Patterson,  84  Pa. 
274. 

The  words  Credit  the  (fratoer  constitute  an  or- 
der used  on  accommodation  notes  bj  the  indor- 
ser  to  a  subsequent  holder  to  pay  the  proceeds 
of  the  discounting  of  the  note  to  the  drawer. 

Steckel  v.  JSteekel,  28  Pa.  288. 

They  are  an  assignment  of  the  proceeds  of 
the  note. 

Runyan  v.  MUliken,  1  Phila.  208,  8  Legal 
Int.  112. 

Mestrs.  V.  G.  Robinson  and  William 
M.  Hayes,  for  defendants  in  error: 

Where  a  third  party  indorses  a  neffotiable 
note  before  the  payee  has  negotiated  it,  he  is 
liable  to  the  pa^ee  if  it  can  be  proved  that  the 
object  of  the  mdorsement  was  to  give  to  the 
m&er  of  the  note  credit  with  the  payee. 

Barlo  V.  Sehmeck,  28  Pa.  461. 

The  signature\>f  Bennett  Temple  on  the  face 
of  the  note,  under  the  words  Credit  the  drawer, 
shows  that  the  object  of  the  irregular  indorse- 
ment was  to  give  to  the  maker  of  the  note 
credit  with  the  payee. 

The  nearest  approach  to  this  case  is  that  of 
Ro^  V.  Earner,  2  Pennyp.  220. 

As  showing  the  character  of  the  memoran- 
dum or  note  m  writing  that  the  court  will  rec- 
ognize, as  complying  with  the  provision  of  the 
Act,  the  case  of  Ei&ert  v.  Finkbeiner,  68  Pa. 
247.  is  referred  to. 

Where  one  puts  his  name  on  the  back  of  a 
negotiable  paper  before  the  payee  has  indorsed 
it,  the  reasonable  conclusion  is  that  he  means 
to  pledge  in  some  shape  his  responsibility  for 
the  payment  thereof." 

Liszman  v.  Marx  (Pa.)  8  Cent.  Rep.  466,  20 
W.  N.  C.  69. 

Williams,  J.,  delivered  the  opinion  of  the 
court: 

The  point  on  which  this  case  turned  in  the 
court  below  has  not  been  decided  in  this  State, 
so  far  as  we  have  been  able  to  learn  from  a 
somewhat  extended  examination. 

Like  all  questions  affecting  the  liability  of 
parties  to  negotiable  paper,  it  is  important  and 
should  be  fully  considered.  It  is  raised  upon 
a  promissory  note  in  the  form  following: 

$1,000.  West  Chester,  Pa.,  Oct.  26,  1882. 
One  hundred  and  fifty -eight  days  after  date  we 
promise  to  pay  to  the  order  of  the  administra- 
tors of  Wm.  Baker,  at  the  First  National  Bank 
of  West  Chester  $1,000,  without  defalcation, 
for  value  received. 

Alfred  Mancill  &  Son. 

Credit  the  drawer. 

Bennett  Temple. 

On  the  back  of  the  note  were  the  following 

indorsements: 

Bennett  Temple, 
Frederick  W.  Baker, 
James  A.  Baker, 
Lewis  Q.  Baker.  ^' 
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The  action  is  brought  by  the  heirs  at  law  of 
William  Baker,  who  were  the  real  V^7^  ^ 
owners  of  the  note,  against  Bennett  Tempk, 
whose  indorsement  appears  on  the  note  above 
that  of  the  payees. 

The  defense  is  that  while  Temple  might  be 
liable  to  an  indorsee  he  is  not  liable  to  the 
payees  who  are  of  neceadty  the  first  indorsen. 

The  jury  before  whom  the  case  was  tried  r^ 
turned  a  special  verdict,  covering  the  important 
questions  of  fact,  as  follows:  (1)  that  the  ad- 
ministrators were  made  payees  for  the  use  of 
the  present  plaintiffs,  the  parties  in  interest: 
(2)  that  Temple  wrote  his  name  under  the 
words  Credit  the  drawer,  and  on  the  back  of  the 
note  before  it  was  signed  by  the  maker  or  the 
blanks  filled  up;  (8)  that  the  bhinks  were  filkd. 
the  note  si^nea,  and  the  indorsement  made  by 
the  admimstrators  after  the  indorsement  lij 
Temple;  (4)  that  the  plaintiffs  have  exhausted 
their  legal  remedies  against  Mancill  &  Son, 
the  makers.  The  court  below  entered  judg- 
ment in  favor  of  the  plaintiffs. 

To  sustain  this  judgment  the  liability  of  tbe 
defendant  must  rest  either  upon  his  indorse- 
ment, or  upon  his  direction  to  "  credit  the 
drawer.'*  His  indorsement  is  of  that  sort  de- 
scribed in  our  cases  as  an  "  anomalous  **  one. 
Though  not  the  payee  his  indorsement  as  to  its 
order  or  place  on  the  back  of  the  note  is  first, 
that  of  the  payees  being  under  his.  Bef(xe  tbe 
passage  of  the  Statute  of  Frauds  in  1855  such 
an  indorser  was  held  liable  to  the  payee  as  i 
guarantor,  if  such  was  the  understanding  wba 
the  indorsement  was  made,  and  the  payee  mi^t 
write  a  contract  of  guaranty  above  the  nameof 
such  indorser  and  sue  upon  it.  Le^  v.  flKff, 
4  Watts,  448;  Taylor  v.  MeCune,  11  Pa.  460. 

Since  1866  these  cases  have  been  neoesBaiilj 
departed  from  so  far  as  to  require  a  memonn- 
dum  in  writing  "signed  b^  the  party  to  be 
charged  therewith,"  as  the  evidence  of  any  con- 
tract of  guaranty.  The  indorsement  which  imr 
ports  only  the  commercial  contract  into  whkfa 
every  indorser  enters,  is  not  such  a  memoon- 
dum.  JiKjAr  v.  M&rriwn,  48  Pa.  118;  Sekaftr 
V.  Farmers  A  if.  Bank,  69  Pa.  144;  ITwmif  v. 
McKee,  60  Pa.  86. 

The  result  of  these  cases  has  been  to  tx  tbe 
position  and  legal  liability  of  such  an  indorser 
as  that  of  a  second  indorser.  He  is  not  liable 
to  the  i>ayee,  but  if  compelled  by  a  later  holder 
to  pay,  he  has  a  right  to  proceed  against  tbe 
payee  for  reimbursement.  Slack  v.  A'lr*,  «7 
Pa.  880;  EiVbert  v.  Finkbeiner,  f»  Pa.  245; 
Hauer  v.  Patterson,  84  Pa.  274. 

Such  an  indorser  may  still  be  converted  into 
a  guarantor  by  an  agreement  in  writing  signed 
by  him;  but  in  the  absence  of  the  wTitinj|  his 
liability  is  fixed  by  the  law  merchant.  IMfH 
V.  FintAeiner,  supra. 

It  is  dear,  therefore,  that  the  payees  caimoc 
recover  against  Bennett  Temple  as  a  guam* 
tor  because  of  the  Statute  of  fVands,  nor  as  an 
indorser  because  they  are  prior  parties  to  tbe 
note  and  liable  to  him.  The  learned  Judge  of 
the  court  below  seems  to  have  been  of  thii 
opinion,  for  he  says:  "If  it  was  not  for  tbe 
words  '  Credit  the  drawer,*  separately  signed 
by  the  defendant,  the  case  would  be  undoiibt- 
edly  ruled  in  favor  of  the  defendant  by  tbe 
case  of  Sehafer  v.  Farmers  d:  M,  Bank."  He 
then  proceeds  to  expand  these  words  into  the 
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following:  "  A  Mancill  &  Son  have*  this  day 
made  their  promissory  note  for  $1,000,  which  1 
have  indorsed  for  their  accommodation.  The 
person  to  whom  said  note  may  be  given  for 
value  is  hereby  authorized  to  give  credit  to  said 
A.  Mancill  &  Son." 

Now  unless  this  is  the  commercial  meaning 
of  the  words  Oredit  the  draufer,  the  Statute  of 
Frauds  is  as  clearly  violated  as  it  would  be  by 
ingrafting  such  a  guaranty  upon  a  mere  in- 
dorsement. What,  therefore,  do  the  words 
mean  ?  The  legal  relation  of  the  parties  to  a 
bill  or  note  to  each  other  is  presumed  to  be  that 
indicated  by  the  order  in  which  their  names 
stand  upon  it.    The  maker   is  liable  to  the 

Sayee,  the  payee  to  his  indorsee,  and  so  on 
own  the  line  of  indorsements.  The  last  in- 
dorsee is  presumed  to  be  the  holder  and  owner 
of  the  note,  and  entitled  to  its  proceeds. 

The  note  in  question  was  made  by  Mancill  & 
Son  to  the  administrators  of  William  Baker. 
They  indorsed  it.  The  indorsement  of  Temple 
l)eing  in  law  that  of  second  indorser  he  would  ap- 
pear to  be  entitled,  as  against  the  prior  parties, 
to  the  proceeds  of  the  note.  The  office  of  the 
memorandum  we  are  considering:  is  to  advise 
the  bank  or  other  party  to  whom  it  may  be  of- 
fered, that  contrary  to  the  prima  Jjneies  of  the 
note  he  is  not  the  owner,  that  his  indorsement 
is  for  the  accommodation  of  the  prior  parties, 
and  that  as  between  him  and  them  the  drawer 
is  entitled  to  have  the  proceeds  of  the  note  de- 
livered to  him,  or  passed  to  his  credit.  It  is 
DOt  a  declaration  that  the  maker  is  worthy  of 
credit,  nor  a  request  that  credit  be  given  him 
upon  the  responsibility  of  the  person  signing 
the  memorandum,  but  a  statement  that  such 
person  is  not  the  owner  in  fact,  though  such  in 
appearance,  of  the  note  to  which  the  memoran- 
dum is  attached,  and  disclaims  any  interest  in 
itsproceeds. 

The  court  below  was  wrony  in  treating  the 
words  Credit  the  drawer,  as  implying  an  un- 
dertaking to  pay,  or  as  affording  any  basis  for 
liability  on  the  part  of  Temple.  It  was  also 
wrong  to  say  that ''  the  jury  could  look  at  the 
note,  the  indorsement,  the  words  Credit  the 
dratcer,  and  all  the  parol  testimony,  and  say 
whether  the  contract  was  original  or  collateral. 

Since  the  Statute  of  Frauds,  in  1856,  parol 
testimony  is  not  admissible  to  show  a  contract 
for  the  payment  of  the  debt  of  another,  if  over 
$50  in  amount,  and  the  jury  had  no  right  to 


consider  the  parol  testimony  on  that  subject. 
The  indorsement  was  entitled  onlv  to  the  force 
which  the  general  commercial  law  gives  it; 
and  the  direction  to  credit  the  drawer  was 
without  significancy  on  the  question  of  Tem- 
ple's liability  as  an  indorser.  It  neither  in- 
creased nor  aiminished  his  liability  in  any  par- 
ticular. 

It  has  been  urged  that  Roih  v.  Earner,  2 
Pennyp.  214,  is  an  authority  in  support  of  the 
ruling  of  the  court  below;  but  we  do  not  so  un- 
derstand it.  In  that  case  Kline,  the  irregular 
indorser,  was  held  liable,  not  upon  his  indorse- 
ment, or  upon  the  words  Credit  the  drawer,  but 
upon  a  distinct  and  independent  agreement  to 
pay  the  note,  founded  on  a  sufficient  consider- 
ation. In  the  opinion  of  this  court,  delivered 
by  our  Brother  Sterrett,  this  appears  very 
clearly.     He  says  on  page  219: 

"In  view  of  the  explicit  instructions  thus 
c^ven,  the  jury  must  have  found  that  the  plaint- 
iff in  error,  in  consideration  of  obtaining  the 
confession  of  judgment,  promised  absolutely 
and  unconditionally  to  pay  the  balance  due  on 
the  note,  and  that  the  judgment  for  f5,000  was 
given  by  Kline  on  the  faith  of  that  promise." 

Such  a  promise  furnished  a  distinct  basis  for 
liability  to  the  payee,  on  which  alone  the  re- 
covery against  Roth  rested. 

On  the  whole  case,  we  conclude  the  plaintiffs, 
the  payees,  are  not  entitled  to  judgment  on  the 
special  verdict  for  the  following  reasons: 

1.  The  irregular  or  anomalous  indorsement 
of  Temple  imposed  upon  him  the  liabilities  of 
second  indorser,  and  did  not  make  him  liable 
to  the  payees. 

2.  Mis  indorsement  cannot  be  turned  into  a 
contract  to  guarantee  payment  of  the  note,  by 
parol  testimony,  because  of  the  Statute  of 
Frauds. 

3.  The  words.  Credit  the  drawer^  imply  no 
promise  or  undertaking  on  the  part  of  him  who 
uses  them,  but  are  a  direction  to  all  persons  to 
whom  the  note  may  be  presented  to  treat  with 
the  drawer  as  the  owner,  notwithstanding  the 
apparent  title  of  the  indorsee.  This  was  the 
question  ou  which  the  case  turned  in  the  court 
below,  and  the  only  one  involved  which  was 
not  well  settled  by  our  own  cases. 

It  is  apparent  that  the  application  of  these 
principles  to  this  case  leaves  the  plaintiffs  noth- 
ineupon  which  to  stand;  and 

The  judgment  w,  therefore,  reverted. 
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THE  CURTIS,  THE  CAMDEN  AND  THE 
WELCOME. 

The  Citt  of  Milwaukee,  Libelant. 

(87  Fed.  Rep.  705.) 

1.  Ad]iiii*ailty  haji  no  Jnriadlctloii  of  an  in- 
Jury,  caused  by  vessels  naviffatloK  a  river,  to  a 


swing  bridge  tumtng  on  its  center,  which  rests 
upon  a  stone  pier  constructed  upon  the  bed  of  the 
river. 
2.  A  state  statutep  creating  a  lien  for  all  inju- 
ries done  by  vessels  to  persons  or  property,  can- 
not give  Jurisdiction  in  admiralty  for  injuries 
the  consummation  nnd  substance  of  which  are  on 
the  land. 

(February  5, 1889.) 


VOTM,— Admiralty  iuriBdicti4m.  i  spread  and  consumed  certain  storehouses  on  the 

Locality  is  the  leading  test  of  Jurisdiction  in  torts.  I  wharf,  it  was  held  not  to  be  a  case  for  admiralty 

And  where  a  yessel  took  fire  at  a  wharf,  alleged  to  I  proceedings,  because  the  injury  complained  of  oo- 

be  from  the  negligence  of  the  ofBcers,  and  the  fire  I  curred  on  the  land  and  not  on  the  water.    The  Ply- 
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LIBEL  in  rem  in  admiralty  to  recover  dam- 
ages for  ioiuries  to  a  bridge.    Dismissed, 
The  case  sumciently  appears  in  the  opinion. 
Mr.  Eufl^ene  S.  Elliott,  for  libelant. 
Messrs.  Alfred  H.  Brigrht   and  M.    C. 
Krause*  for  respondents. 

Jenkins,  J.,  delivered  the  opinion  of  the 
court : 

The  libelant,  a  municipal  corporation,  law- 
fully constructed  and  maintained  a  bridge 
'  spanning  the  navigable  waters  of  the  Milwau- 
kee River.  The  structure  was  a  swing  bridge, 
its  center  resting  upon  a  stone  pier  constructed 
upon  the  bed  of  the  river.  On  the  18th  of  Oc- 
tober, 1888,  the  bridge  was  damaged  by  the  al- 
leged negligent  conduct  of  the  vessels,  respond- 
ents, then  navigating  the  river.  The  lit>el  is  in 
rem  to  recover  the  damages  incurred.  It  is  ob- 
jected for  the  respondents  that  the  court  is 
without  jurisdiction  of  the  subject  matter. 

In  cases  of  tort  locality  is  the  test  of  jurisdic- 
tion in  the  admiralty.  The  ultimate  judicial 
authority  has  determined  the  principle  that  the 
true  meaning  of  the  rule  of  locality  is  that,  al- 
though the  origin  of  the  wrong  is  on  the  water, 
yet,  if  the  consummation  and  substance  of  the 
injury  are  on  the  land,  a  court  of  admiralty 
has  not  jurisdiction;  that  the  place  or  locality 
of  the  injury  is  the  place  or  locality  of  the 
thing  injured,  and  not  of  the  agent  causing  the 
injury.  The  Plymouth,  70  U.  S.  3  Wall.  20 
[18  L.  ed.  1251;  Ex  parte  Phenix  Ins,  Co.  118 
U.  8.  610  [80  L.  ed.  374J. 

Within  this  settled  pnnciple  a  tort  is  mari- 
time, and  within  the  jurisdiction  of  the  admir- 
alty, when  the  injury  is  to  a  vessel  afloat,  al- 
though the  negligence  causing  the  injury  origi- 
nateof  on  land.  Bock  Island  Bridge,  73  U.  8. 
6  Wall.  213  [18  L.  ed.  753];  Leonard  v.  Decker, 
22  Fed.  Rep.  741. 

In  the  former  case  it  was  ruled  that  an  ac- 
tion in  personam  would  lie  against  the  owners 
of  the  bridge,  because  the  injury  was  consum- 
mate upon  navigable  waters,  being  inflicted 
upon  a  movable  thing  engaged  in  navigation; 
but  that  a  proceeding  in  rem  against  the  bridge 
was  not  maintainable,  because  a  maritime  lien 
can  only  exist  upon  movable  things  engaged  in 
navigation,  or  upon  things  which  are  the  8ub- 
lects  of  commerce  on  the  high  seas  or  naviga- 
ble waters.  And  so  an  injury  happening 
through  default  of  the  master  to  one  upon  a 
vessel  discharging  cargo  at  a  wharf  to  which 
she  was  securely  moored,  is  within  the  admir- 
alty jurisdiction  (Leathers  v.  Blessing,  105  U. 
8.  626,  26  L.  ed.  1192);  but  otherwise,  if  the 
injury  occurred  to  one  upon  the  wharf.  The 
Mary  Stewart,  10  Fed.  Rep.  187. 

In  the  latter  case  there  is  an  inadvertent  re- 
mark to  the  effect  that  both  the  wrong  and  the 
injury  must  occur  upon  the  water — a  proposi- 
tion not  sustained  by  authority.  It  suffices  if 
the  damage — the  substantial  cause  of  action 


arising  out  of  the  wrong — ^is  complete  upon 
navigable  waters.     The  Mymouih,  supra. 

It  IS  insisted  for  the  libelant  that  because  this 
injury  happened  in  the  midst  of,  or  in  space 
above,  the  water,  it  must  be  held  to  have  oc- 
curred upon  the  water,  and  the  bridge  must  be 
held  to  be  personal  property  on  navigable 
waters. 

This  contention  cannot  be  upheld.  In  legal 
signiflcation  land  includes  not  only  the  surface 
of  the  earth,  but  all  under  it  or  over  it  It  is 
otherwise  with  respect  to  the  sea.  A  suspen- 
sion bridge  is  not  upon  the  water,  because  sus- 
tained in  space  above  the  water.  Nor  in  any 
jnster  sense  is  abridge  upon  the  water,  becanse 
supported  upon  masonry  resting  upon  the  bed 
of  a  river.  Bridges  are  only  prolongations 
over  waters  of  highways  upon  land.  They  axe 
not  afloat.  Like  wharves  and  piers,  they  are 
connected  with  the  shore.  CJnlike  wharves  and 
piers,  they  are  obstructions,  not  aids,  to  navi- 
gation. They  concern  commerce  upon  land, 
not  upon  the  sea.  Within  the  intendment  of 
the  maritime  law  they  are — equally  with 
wharves  and  piers — structures  upon  or  connect- 
ed with  the  shore.  The^  pertain  to  the  land  not 
to  the  sea;  and  so  are  without  the  cognizance  of 
the  admiralty  jurisdiction.  An  injury  thereto 
cannot  be  said  to  have  occurred  upon  wa- 
ter. The  cause  of  the  injury  was  a  movable 
thing  navigating  the  waters;  but  the  consum- 
mation of  the  wrong  was  upon  an  immovable 
structure  above  the  waters,  attached  to  the  land,, 
and  not  afloat.  The  absence  of  admiralty  Juiia- 
diction  over  injuries  to  such  structuresis  sustain- 
ed by  an  overwhelming  weight  of  authority. 

As  to  a  bridge  :  Tfie  Neil  Cochran,  1  Brown,. 
Adm.  162;  The  Savannah,  CU.  8.  D.  C.  P*. 
Cadwallader,  •/.,  not  reported,  but  referred  to 
m  1  Parsons.  Shipp.  &  Adm.  582). 

As  to  a  wharf:  The  Plymouth,  70  U.  S.  » 
Wall  20  [18  L.  ed.  125]:  The  Ottatca,  1  Brown, 
Adm.  856;  The  C.  Aceame.  20  Fed.  Rep.  642. 

As  to  a  derrick  resting  on  the  soil  at  the  bot- 
tom, and  in  the  midst  of  the  water:  TheMaitd 
Webster,  8  Ben.  547. 

As  to  a  marine  railway:  The  Professor  Mons^ 
28  Fed.  Rep.  803. 

As  to  a  boom  of  logs,  anchored  or  fastened 
to  the  shore:  The  City  of  Erie  v.  Canfidi,  27 
Mich.  479. 

The  latter  is  perhaps  an  extreme  case,  and 
seems  opposed  upon  principle  to  the  case  of 
Th£  Ceres  (E.  D.  Pa.),  7  W.  N.  C.  576,  to  the 
effect  that  the  admiralty  has  jurisdiction  of  an 
injury  by  a  tug  bofit  to  a  dry  dock  floating 
on  a  navigable  river  and  moored  to  a  wharf. 

To  deny  jurisdiction  for  injuries  to  such 
structures  by  vessels,  while  asserting  it  wiUi  re- 
spect to  injuries  to  vessels  by  such  structures— 
as  in  The  Bock  Island  Bridge,  supra;  EtheridffS 
V.  Philadelphia,  26  Fed.  Rep.  48;  AiUs  v. 
Northwestern  Union  Packet  Cb.  88  U.  &  21  WaB. 
889  [22  L.  ed.  619J— may  seem  a  narrow  coo- 


mouth,  TO  U.  S.  3  Wall.  88  (18  L.  ed.  127);  WeUs,  Jur. 
of  Gourts,  275. 

To  be  within  the  admiralty  Jurisdiotlon  it  Is  not 
BufSclent  that  the  wrongr  originated  on  the  high 
seas  or  on  navifirable  waters  (Thomas  v.  Lane,  2 
Bumn.  9 ;  Bteele  v.  Thacher,  1  Ware,  96;  The  Oom- 
meroe,  66  U.  S.  1  Black,  579  (17  L.  ed.  lOU;;  but  that 
the  act  was  consummated  upon  such  waters.  U.  S. 
8L.R.A. 


V.  MagUl,  1  Wash.  C.  Ct  468;  U.  8.  v.  Davis,  t  Suna. 
482;  1  Leach,  C.  a  432;  2  Hale,  P.  a  17;  1  Hawk. 
P.O.  chap.  87,  8 17. 

So  the  admiralty  Jurisdiction  of  United  States 
courts  does  not  extend  to  seizures  made  upon  tend. 
U.  8.  V.  Winchester,  90  U.  S.  872  (25  L.  ed.  im.  6ee» 
as  to  admiralty  Jurisdiction  generally,  AHan  v. 
Newberry,  62  U.  8.  21  How.  244  a6  L.  ed.  11(». 
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struction  of  the  admiralty  jurisdictioD.  It  is  lik- 
ened to  the  refusal  of  the  admiralty  at  one  time 
to  assert  jurisdiction  of  contracts  oi  maritime  in- 
surance made  on  land  and  to  be  performed  on 
land,  but  touching  the  perils  of  the  sea,  now  held 
to  be  within  the  jurisdiction  of  the  admiralty 
(New  England  M.  Ins.  Co.  v.  Dun/tarn,  78  U.  8. 
11  Wall.  1,  ao  L.  ed.  90);  or  of  contracts  of 
affreightment,  made  on  land,  but  to  be  per- 
formed upon  water,  now  of  undoubted  admi- 
ralty jurisdiction.  New  Jersey  Steam  Nav,  Co. 
V.  Merchants  Bank,  47  U.  S.  6  How.  844  [12 
L.  ed.  4661;  Morewood  v.  EnequUt,  64  U.  8.  23 
How.  493  ^16  L,  ed.  516J. 

The  distinction  grows  out  of  the  peculiar  and 
restricted  nature  of  the  admiralty  jurisdiction 
as  touching  things  "  pertaining  to  the  sea." 

In  The  Arkansas,  17  Fed.  Rep.  383,  386,  it 
is  asserted  that  an  injury  to  a  bridge  would  be 
a  marine  tort,  and  that  a  proceraing  in  rem 
would  lie  against  a  boat  causing  the  injury. 
No  authoritjr  is  cited  in  support,  and  I  find 
none  justifying  the  statement;  probably  be- 
cause the  case  in  the  language  ox  the  court  in 
Tfie  JPlymouth,  in  answer  to  similar  argument 
respecung  wharves,  "is  outside  the  acknowl- 
edged limit  of  admiralty  cognizance  over  ma- 
rine torts,  among  which  it  has  been  sought  to 
be  classed."  The  statement  by  Judge  Ix»ve  is 
obiter  dictum,  and  is  difficult  to  be  reconciled 
with  his  argument  elsewhere  in  his  opinion 
(page  889)  in  support  of  the  cases  denying  juris- 
diction. 

Notwithstanding  my  learned  predecessor  in 
the  case  of  The  F.  6b  F.  M.  No.  f,  38  Fed.  Rep. 


511,  615.  speaking  obiter,  approved  the  obiter 
dictum  in  l%e  Arkansas,  I  am  compelled  to 
say  with  Judge  Nixon  in  The  Professor  Morse, 
23  Fed.  Hep.  803,  807,  that  "  However  much 
I  might  be  inclined,  if  the  question  were  an 
open  one,  to  follow  this  obiter  dictum  of  the 
learned  judge,  I  am  constrained  by  the  author- 
ity of  The  Plffmouth,  70  U.  8.  3  Wall.  20  [18 
L.  ed.  126],  to  hold  in  the  present  case  that  the 
libelants  have  mistaken  their  court,  and  that 
the  remedy  for  the  injury  complained  of  is  to 
be  found  only  in  the  courts  of  common 
law." 

If  it  be  expedient  to  clothe  the  admiralty  with 
jurisdiction  of  all  torts  committed  by  vessels, 
whether  the  resulting  damage  occur  upon  land 
or  water,  as  now  it  hath  jurisdiction  over  dam- 
age to  vessels  whether  the  wrongful  act  causing 
damage  originate  on  land  or  water,  the  object 
must  be  promoted— as  it  has  come  to  pass  in 
England—through  the  le^lative,  not  the  judi- 
cial, power.  CoMtXAWidicereetnondarel^em. 
8ettled  principles  of  jurisdiction  may  not  be 
changed  to  meet  individual  notions  of  right. 
Nor  can  the  jurisdiction  be  aided  by  the  stat- 
ute of  the  State  creating  a  lien  for  all  injuries 
done  by  vessels  to  persons  or  property.  Rev. 
Stat.  Wis.  ^  3848.  subd.  4. 

A  state  statute  cannot,  confer  iurisdiction 
upon  courts  of  admiralty.  It  is  only  when  the 
subject  is  maritime,  and  so  within  the  jurisdic- 
tion of  the  admiralty,  that  a  lien  granted  by 
local  law  will  be  recognized. 

The  libel  will  be  dismissed  for  want  of  juris- 
diction. 
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John  A.  FERRIS,  Appt., 

V. 

Charles  H.  VANIER,  County  Treasurer, 
Bespi. 

(....Dak ) 

L  The  Dakota  Aet  of  March  18,   1886, 

to  amend  Political  Code,  chap.  28,  6,  17,  provid- 
ing that  personal  property  In  any  unorganised 
county  shall  be  subject  to  taxation  in  the  near- 
est organized  county,  is,  so  far  as  concerns  taxa- 
tion for  local  purposes,  inyalid  as  an  attempt  to 
tax  one  community  for  the  benefit  of  another. 
2.  Under  the  Ornjiie  Aet  of  Dakota  Ter- 
ritonr.  United  states  Revised  Statutes,  §  1926, 
providing  that  no  law  shall  be  passed  making 
**any  discrimination  in  taxing  different  kinds  of 
property,  but  all  property  subject  to  taxation 
shall  be  taxed  in  proportion  to  its  value,"  It  is 
not  an  unlawful  discrimination  to  tax  the  per- 
sonal property  within  unorganized  counties,  and 
leave  untaxed  the  real  property  therein. 

(Thomas,  J.,  d(8sents,) 

8.  A  etatnte  relating  to  nnori^anlaed 
eoontlefl*  as  dlsttnguisbed  from  those  which 
are  organized,  is  not  local  or  special. 

(February  19, 1889.) 

APPEAL  by  plaintiflf,  from  a  Judgment  of 
the  District  Court  of  Morton  County,  in 
favor  of  defendant,  to  recover  hack  taxes  paid 
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under  protest  and  alleged  to  have  been  illegally 
exacted.   Beversed. 

The  facts  fully  appear  in  the  opinions. 

Messrs.  Tilden  R.  Selmes  and  John  C» 
Bullitt,  Jr.,  for  appellant : 

Section  2  of  the  Act  of  1885  is  void  because 
it  authorizes  taxation  of  a  community  for  pur- 
poses not  public  and  local  to  ^uch  community. 

When  the  legislative  body  imposes  a  charge 
in  the  name  of  a  tax,  upon  the  property  of  a 
citizen,  it  is  essential  to  the  validity  of  such  im- 
position that  its  purpose  be  public  with  re- 
spect to  such  indiviaual.  If  not  public,  the 
charge  cannot  be  supported  as  a  taxv  but  be- 
comes a  taking  for  private  purposes,  and  ia 
hence  in  excess  of  legislative  power. 

Coole^r,  Taxn.  2d  ed.  chaps.  4,  5 ;  Cooley, 
Const.  Lim.  6th  ed.  chap.  14  ;  1  Desty,  Taxn. 
chap.  2;  Cole  V.  La  Orange,  118  U.  8.  1  (28 
L.  ed.  896) ;  Washington  Ave.  69  Pa.  352^; 
Hammett  v.  Phila.  65  Pa.  146;  Re  tiawmiU 
Run  Bridge,  85  Pa.  168 ;  Clark  v.  Rochester,  18 
How.  Pr.  204 ;  Weismer  v.  Douglas,  64  N.  Y. 
91 ;  People  Y.  Batehellor,  58  N.  Y.  128 ;  Clarke 
V.  Rochester,  24  Barb.  446 ;  Freeland  v.  Haet- 
ings,  10  Allen,  570;  Lowell  v.  Boston,  111 
Mass.  454  ;  Allen  v.  Jay,  60  Maine,  124 ;  Perry 
V.  Keene,  56  N.  H.  614 ;  Bennington  v.  Park,  , 
50  Vt.  178 ;  Coster  v.  Tide  Water  Co.  18  N.  J. 
£q.  54  ;  State  v.  Jackson,  81  N.  J.  L.  189  ; 
State  V.  Demarest,  82  N.  J.  L.  528 ;  Taibot  Co. 
V.  Queen  Annexe   Co.  50  Md.  245 ;  Taylor  v. 
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Chandler,  9  Heisk.  349 ;  Stein  v.  MoUle,  24 
Ala.  591 ;  Swift  v.  Neurfxyrt,  7  Bush,  87;  SUight 
V.  Peewfe,  74  El.  47  ;  People  v.  Salem,  20  Mich. 
474 ;  State  v.  LeMngweU,  54  Mo.  458  ;  Central 
Branch  Union  Pac.  B.  Co.  v.  Sinith,  28  Kan. 
745 ;  Stockton  dt  V.  B,  Co.  v.  Stockton,  41  Cal. 
147  ;  Davidson  v.  Bamsey  Co.  18  MIdd.  482  ; 
Deiman  v.  Fort  Madison,  80  Iowa,  542;  Curtis 
V.  Whipple,  24  .Wis.  350 ;  iS^ate  v  Tappan,  29 
Wis.  664  ;  Whiting  v.  Sheboygan  A  F.  duL.  B. 
Co.  25  Wis.  167. 

If  a  tax  is  imposed  upon  a  county  for  a  pur- 
pose which  is  not  local  to  such  county,  it  is 
Toid  for  all  the  reasons  which  make  it  invalid 
if  its  purpose  were  confessedly  private  from 
any  point  of  view. 

Sharpless  v.  Phila.  21  Pa.  147,  59  Am.  Dec. 
759;  Washington  Ave.,  Hammett  v.  Phila,, 
and  Be  SavymiU  Bun  Bridge,  supra ;  Weils  v. 
Weston,  22  Mo.  384  ;  Livingston  Co.  v.  Weidar, 
64  111.  428  ;  Covington  v.  Southgate,  15  B.  Mon. 
491 ;  Swift  V.  Newport,  7  Bush,  37;  Morford  v. 
Unger,  8  Iowa,  82;  Butler  v.  Muscatine,  11 
Iowa,  483;  Burlington  dt  M.  B.  B.  Co.  v. 
Spearman,  12  Iowa,  112;  Buell  v.  BaU,  20 
Iowa,  282 ;  State  v.  Haben,  22  Wis.  660  ;  Ikil- 
hot  Co.  V.  Queen  Ann^s  Co.  50  Md.  245; 
Cooley,  Taxn.  2d  ed.  141,  chap.  5. 

The  limitation  of  the  taxing  power  of  the 
States  of  the  Union  also  extends  to  the  taxing 
power  of  the  Legislature  of  the  Territory. 

First  Nat.  Bank  v.  Yankton  Co.  101  U.  8. 
132  (25  L.  ed.  1047). 

The  Act  discriminates  in  the  taxation  of 
different  kinds  of  property  in  violation  of 
Organic  Act. 

The  provision,  in  section  6  of  that  Act,  "Nor 
shall  any  discrimination  be  made  in  taxing 
different  kinds  of  property ;  but  all  property 
subject  to  taxation  shall  be  taxed  in  propor- 
tion to  its  value,"  deprives  the  Territorial 
Legislature  of  all  power  to  make  exemption 
from  taxation.  The  Legislature  cannot  declare 
what  property  shall  be  subject  to  taxation ; 
and  it  has  no  authority  to  select  certain 
classes  of  property  and  declare  them  "subject 
to  taxation,"  but  must  tax  exery  description 
of  property  not  exempted  in  the  Organic  Act 
"in  proportion  to  its  value."  There  can  be 
no  doubt  that,  if  the  phrase  "subject  to  taxa- 
tion" had  been  omitted,  such  construction 
would  be  correct.  The  provision  then  would 
be  that  all  property  should  be  taxed  in  propor- 
tion to  its  value,  and  no  question  as  to  its 
meaning  could  be  raised. 

People  v.  McCreery,  84  Cal.  483 ;  People  v. 
Whartenby,  88  Cal.  461 ;  Lick  v.  AusHn,  48 
Cal.  590 ;  Fields  v.  Highland  Co.  36  Ohio  St. 
476. 

The  very  fact  that  the  Act  does  not  exempt 
real  property  is  what  makes  it  invalid.  Had 
it  in  terms  provided  for  the  taxation  of  all 
property  in  unorganized  counties,  and  then 

fone  on  to  exempt  real  property,  it  would 
ave  been  a  valid  Act,  because  the  exemption 
would  have  been  void,  and  the  statute  would 
have  had  effect  on  all  property  in  such  coun- 
ties. The  exempting  clause  would  have  been 
nucatory,  and  the  law  would  stand  vrith  it 
stricken  out. 

People  V.  McCreery,  84  Cal.  482. 
The  effect  of  the  Act  is  to  make  an  unlawful 
discrimination,  and  the  fact  that  it  results  from 
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the  operation  of  the  Act  is  sufficient  to  make 
that  act  invalid. 

Dundee  Mortgage  etc.  Co.  v.  School  District 
No.  1,  21  Fed.  Rep.  151,  157. 

The  Act  is  unconstitutional  because  it  denies 
to  persons  within  the  Territory  the  equal  pro- 
tection of  the  laws. 

See  U.  8.  Rev.  Stat.  §  1891;  Cooley,  Taxn. 
2d  ed.  5  ;  Santa  Clara  Co.  v.  Southern  Pae.  & 
Co.  18  Fed.  Rep.  385 ;  BaUroad  Tax  Cases,  18 
Fed.  Rep.  722 ;  Northern  Pac.  K  Co.  y  Oar- 
land,  5  Mont.  146. 

Mes^s.  WUUam  GKbson,  DistAtty.,  and 
Flannery  A  Cooke,  for  respondent: 

Tne  taxes  levied  were  territoiial,  school, 
roads  and  bridges  and  general  county  tax. 

"The  appellant,  in  common  with  other  citi- 
zens of  the  territory,  enjoys  the  protection  and 
benefit  of  her  laws.  And  the  costs  in  all  crim- 
inal prosecutions  arising  in  any  anorKanized 
county,  when  not  collected  from  the  defend- 
ant, are_paid  out  of  the  territorial  treasury. 

Sess.  Laws  1881,  p.  llO. 

This  would  seem  to  make  the  territorial  tax 
a  matter  of  public  concern.  The  School  Tax, 
is  so  much  a  matter  of  public  concern  that 
the  Legislature  has  made  education  compul- 
sory in  the  Territory  (Sess.  Laws  1883,  p.  112). 
and  to  provide  funds  for  that  purpose  a  tax  of 
two  miUs  on  the  dollar  upon  all  taxable  prop- 
erty in  the  county  has  been  levied  by  law.  Sem. 
Laws  1883,  p.  88. 

The  levy  of  this  tax  was,  therefore,  not  a 
matter  of  discretion  in  the  officers  of  Stark 
County,  but  the  act  of  the  sovereign  expresBed 
by  legislative  enactment. 

See  Kelly  v.  Pittsburgh,  104  U.  S.  TO  (26  L 
ed.  658). 

It  could  not  have  been  intended  to  require 
the  unorganized  territorjr  to  escape  burdens 
which  were  necessary  for  its  welfare  merely  be- 
cause the  whole  expenditure  was  not  made  in- 
side of  its  bounds." 

Midland  Twp.  v.  Boscommon  Twp.  89  Mich. 
424.    See  also  Cooley,  Tain.  p.  478. 

The  construction  and  maintenance  of  roads 
and  highways  has  always  been  a  matter  of  great 
public  importance. 

See  Cooley,  Taxn.  p.  94;  People  y.  Richmond 
Co.  20N.  Y.  255. 

Unless  restrained  by  a  constitutional  prohi- 
bition of  some  sort,  the  Legislature  of  a  State 
may  properly  authorize  a  county  to  aid  by  isr 
suing  its  bonds  and  giving  them  as  a  dotuukm 
to  a  railroad  company  for  the  construction  of 
a  road  outside  of  the  county,  and  even  outside 
of  the  State,  if  the  purposes  of  the  road  be  to 
give  to*  the  county  a  connection  which  is  desir- 
able with  some  other  region. 

Chicago,  B.  &  Q.  K  Co.  v.  Otoe  Co.  83  U.  8. 
16  Wall.  667  (21  L.  ed.  875). 

In  the  light  of  the  authorities,  it  seems  to  us 
the  bridge  and  road  tax  is  a  matter  of  puUk 
concern. 

Billings  County  constituted  a  part  of  the  sec- 
ond subdivision  of  the  sixth  judicial  district. 

Sess.  Laws  1885,  p.  149. 

The  civil  and  criminal  jurisdiction  of  the 
justices  of  the  peace  of  Stark  County  extended 
over  Billings  County,  and  the  sheriff  and  con- 
stables of  Stark  County  were  authorized  to 
serve  or  execute  the  process  issued  bj  said 
court. 


1889. 


Febbts  v.  Vamieb. 


715 


8es8.  Laws  1881.  p.  110. 

The  district  court  for  that  subdivision  held 
at  Mandan,  in  the  County  of  Morton,  was  open 
to  the  residents  of  Billings  County. 

Sess.  Laws  1881,  p.  109. 

A  portion  of  the  fund  arising  from  this  tax 
has  in  this  way  been  expended  for  the  benefit 
of  the  residents  of  Billings  County. 

"When  the  nature  of  the  case  does  not  con- 
clusively fix  it  the  power  to  determine  what 
shall  be  the  taxing  district  for  any  particular 
burden  is  purely  a  legislative  power  and  not  to 
be  interfered  with  or  controlled,  except  as  it 
may  be  limited  by  constitutional  provisions. 

Cooley,  Taxn.  110;  People  v.  Lawrence,  41 
li.  Y.  141;  Litchfield  Y,  Vernon,  41  N.  Y.  123; 
MaUJmu  v.  Highlands  Diet.  4  Bush,  547;  Salem 
Tump,  cfe  a  Bridge  Corp.  v.  Essex  Co,  100 
Mass.  282;  Laramie  Co.  v.  Albany  Co,  92  U.  8. 
807  (23  L.  ed.  552). 

The  legislative  power  extends  to  all  rightful 
subjects  of  legislation. 

Rev.  Stat.  U.  8.  §  1851. 

Congress  in  this  erant  of  power  left  it  to  the 
wisdom  and  discretion  of  the  Legislature  to  say 
what  property  in  the  Territory  shall  be  subject 
to  taxation,  providing,  however,  that  all  prop- 
erty so  made  subject  to  taxation  shall  be  taxed 
in  proportion  to  its  value  and  that  no  discrimi- 
nation shall  be  made  in  taxing  different  kinds 
of  property. 

Wiwma  dbSt.  P,  R.  Co.  v.  Deuel  Co,  8  Dak.l. 

The  power  to  determine  what  property  is 
subject  to  taxation  necessarily  implies  the  power 
to  exempt  property  from  taxation. 

See  WU.  Cent.  R,  Co.  v.  TayUyr  Co.  52  Wis. 
37:  Francis  v.  Atchison,  T.  A  8.  F.  R,  Co.  19 
Kan.  308. 

The  court  sustained  the  tax  upon  railroad 
property  In  three  unorganized  counties,  not- 
withstanding there  was  other  property  thereto 
the  amount  of  several  hundred  thousand  dol- 
lars belonging  to  other  i)ersons  which  was  not 
taxed. 

See  Wis,  Cent.  R,  Co.  v.  Taylor  Co.  52  Wis.  78. 

The  right  to  collect  taxes  in  unorganized 
townships  was  considered  and  sustained  in  — 

Midland  Twp,  v.  Roscommon  Twp,  39  Mich. 
434;  Llano  Cattle  Co.  v.  Faught,  69  Tex.  402. 

Thomas,  J.,  delivered  the  opinion  of  the 
court: 

This  action  was  brought  by  the  plaintiff  for 
the  recovery  of  certain  taxes  paid  by  him  un- 
der protest. 

The  complaint  alleges,  inter  alia,  that  plaint- 
iff was,  at  the  time  of  the  grievances  com- 
plained of  ,a  resident  of  the  unorganized  County 
of  Billing,  and  owner  of  real  and  personal 
property  therein,  and  had  no  property  in  the 
County  of  Stark.  That  on  the  12th  day  of 
March,  1885,  the  Lespslature  of  the  Territory 
passed  an  Act  entitled  '*An  Act  to  Amend  Sec- 
tion 17  of  Chapter  28  of  the  Political  Code," 
and,  among  other  thinss,  provided  as  follows: 

**When  any  personalproperty  is  situated  and 
kept  in  any  uunorganized  countv  of  this  Terri- 
toiy,  then  such  property  shall  be  subject  to 
taxation  in  the  nearest  organized  county  there- 
to, and  shall  be  listed  ami  assessed  by  the  as- 
sessor of  said  nearest  organized  county;  and 
when  said  unorganized  county  borders  upon 
two  or  more  organized  counties,  then  said  prop- 
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erty  shall  be  assessed  and  taxed  in  that  organ- 
ized county  having  the  greatest  extent  of  con- 
tiguous boundary  line." 

That  pursuant  to  said  Act,  in  the  year  of 
1885,  the  officers  of  said  Stark  County,  author- 
ized by  the  laws  of  this  Territory  to  assess  prop- 
erty in  said  Stark  County  for  the  purposes  of 
taxation,  and  to  levy  taxes  thereon,  claimed  to 
have  the  right  and  pretended  to  assess  all  the 
personal  property  of  the  plaintiff  situate  in  said 
Billings  County,*  for  the  pmpose  of  taxation, 
and  to  levy  certain  taxes  thereon,  to  wit,  terri- 
torial, genera]  school,  bridge  and  road,  and 
general  county  taxes,  amounting  in  the  aggre- 
gate to  the  sum  of  $29.40. 

That  the  assessment,  levy  and  collection  of 
said  taxes  were  illegal  because:  first,  said  prop- 
erty was  never  taxable  by  Stark  County;  sec- 
ond, that  the  Act  of  1885  is  in  conflict  with  the 
provision  of  the  Organic  Act  in  relation  to  tax- 
ation, and  therefore  void;  third,  the  tax  is  for 
the  exclu&ive  use  of  Stark  County,  and  to  be 
expended  therein,  with  the  exception  of  the  ter- 
ritorial tax,  and  gives  to  Billings  County  and 
the  residents  thereof  no  benefit  directly  or  m- 
directly;  fourth,  that  there  was  real  estate  in 
Billings  County  owned  by  plaintiff  and  others, 
none  of  which  was  assessed  or  taxed,  but  un- 
der said  Act  was  free  therefrom;  fifth,  that  said 
Stark  County  issued  its  warrant  to  its  treas- 
urer, the  defendant,  to  collect  said  taxes,  who 
demanded  the  same  of  plaintiff,  which  was  re- 
fused, and  thereupon  defendant  levied  upon 
plaintiff's  property,  and  was  about  to  sell  the 
same,  to  prevent  which  plaintiff,  under  protest, 
paid  said  taxes  to  said  defendant,  with  interest 
and  costs,  amounting  to  $29.40. 

To  this  complaint  defendant  interposed  a 
seneral  demurrer,  which  was  sustained  by  the 
district  court,  pro  forma,  and  judgment  was 
rendered  thereon  in  favor  of  the  defendant, 
from  which  said  judgment  plaintiff  appeals  to 
this  court. 

The  plaintiff  contends  that  the  Act  of  1885  is 
unconstitutional  for  the  following  reasons: 
first,  it  authorizes  taxation  of  personal  property 
of  a  community  for  purposes  not  public  or  local 
to  it;  second,  it  discriminates  in  the  taxaiton  of 
different  kinds  of  property  in  contravention  of 
the  Organic  Act;  thtrd,  it  denies  to  persons 
within  the  Territory  the  equal  protection  of  the 
lawF. 

The  material  allegations  of  the  complaint  are 
admitted  by  the  demurrer.  It  is  therefore  a 
fact  of  record  that|the  taxes  complained  of  were 
imposed  and  collected  for  the  exclusive  use  and 
benefit,  of  Stark  County,  and  the  monejjs  raised 
thereby  were  to  be  expended  within  said  Stark 
County,  except  the  territorial  tax,  and  the  res- 
idents of  Billings  County  were  not  in  any  legal 
sense  interested  in  any  of  the  objects  of  said  ex- 
penditure. 

The  Organic  Act  of  the  Territorv,  §  1925, 
declares  that  the  Legislature,  "shall  not  pass 
any  law  impairing  the  rights  of  private  prop- 
erty, nor  make  any  discrimination  in  taxing 
different  kinds  of  property;  but  all  property 
subject  to  taxation  shall  be  taxed  in  proportion 
to  its  value." 

The  questions  presented  are  important,  and 
of  great  public  interest,  and  are  therefore  en- 
titled to,  and  have  received,  our  most  careful 
consideration.    The  validity  of  this  tax  must 
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be  determined  from  the  Organic  Act  and  such 
other  legal  principles  as  may  be  applicable. 

Under  the  second  point  above  named  the 
appellant  contends  that  the  Legislature  of  this 
Territory  has  no  power  to  exempt  any  property 
from  taxation  except  that  which  is  expressly 
exempted  in  the  Organic  Act;  the  Legislature 
cannot  declare  what  property  shall  be  subject  to 
taxation,  but  must  tax  eveiy  species  of  property 
not  exempt  by  the  Organic  Act.  We  do  not 
think  that  this  objection  is  well  taken,  or  that 
it  is  necessarily  involved  in  this  case,  and,  as 
the  Legislature  of  the  Territory  has  frequently 
exercised  this  right,  which  has  been  acquiesced 
in  and  recogniz^  by  all  classes  as  a  legitimate 
exercise  of  power,  we  do  not  feel  authorized 
to  call  it  in  question  here.  It  is  a  doctrine 
well  established  by  the  courts  that  the  right 
to  exempt  is  incident  to  the  right  to  tax,  and 
is  an  ordinary  exercise  of  the  power  of  sover- 
eignty, and  this  ri^ht  exists  unless  prohibited 
by  some  constitutional  or  organic  provision. 
Wi8.  Cent,  B,  Go.  v.  Taylor  Co.  62  Wis.  42; 
Oilman  v.  Sheboygan,  67  U.  S.  2  Black,  510  [17 
L.  ed.  805];  Cooley,Taxn.  145;  1  Desty,  Taxn. 
124. 

As  said  before,  the  right  to  exempt  has  been 
recognized  and  acted  upon  since  the  organiza- 
tion of  this  Territory,  and  we  will  not  now  dis- 
turb or  cast  doubt  or  reproach  upon  it  by  dis- 
cussion which  would  in  any  event  be  mere 
dictum^  as  this  question  is  not  involved  in  this 
case;  for  the  Act  in  question  is  not,  in  our 
opinion,  an  attempt  to  exempt  any  kind  of 
property  from  taxation. 

Under  this  Act  an  attempt  is  made  to  assess 
and  tax  personal  property  in  an  unorganized 
county,  leaving  the  real  property  untaxed,  and 
to  levy  this  tax  for  the  use  and  benefit  of  an- 
other organized  county,  regardless  of  the  ques- 
tion whether  the  two  counties  are  in  the  same 
ludicial  district,  or  whether  said  counties  have 
been  attached  for  judicial,  revenue,  or  other 
purposes;  but  it  is  sought  to  be  done  simply 
upon  a  question  of  proxunity .  This  legislation 
cannot,  in  our  opinion,  be  properly  referable  to 
the  exercise  of  the  power  of  exemption,  though 
it  may  possibly  have  this  effect  when  it  dis- 
criminates between  different  kinds  of  property 
by  taxing  one  and  not  the  other.  It  is  con- 
tended by  plaintiff  that  this  Act  provides  for 
the  taxation  of  a  community  for  purposes  not 
public  or  local  to  it.  If  this  proposition  be 
true,  this  tax  can  hardly  be  sustained.  Cooley, 
Taxn.  106;  1  Destjr,  Taxn.  285. 

It  is  a  fact  admitted  of  record  that  this  tax 
was  for  the  exclusive  use  and  benefit  of  Stark 
County,  and  that  the  money  raised  by  it  was 
to  be  expended  within  Stark  County,  and  that 
the  County  of  Billings  did  not  and  will  not 
receive  any  benefit  from  said  tax,  either  di- 
rectly or  indirectly,  but  it  was  to  be  expended 
for  objects  entirely  local  to  Stark  County,  and 
foreign  to  Billings  County.  If  this  be  so,  how 
can  this  tax  be  sustained?  It  is  a  well  estab- 
lished doctrine  that  taxation  in  order  to  be  valid 
must  be  of  a  public  nature,  or  for  a  public  pur- 
pose, and  must  also  be  local.  "It  is  the  es- 
sence of  taxation  that  it  should  compel  the 
discharge  of  a  burden  by  those  upon  whom  it 
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the  inhabitants  of  another  separate  and  dis- 
tinct district  or  community  would  be  an  arbi- 
trary and  unauthorized  exercise  of  power.  It 
would  be  taking  private  properly  for  private 
uses,  and  in  no  proper  sense  could  it  be  regard- 
ed as  taxation,  but  rather  in  the  nature  of  con- 
fiscation. Cooley,  Taxn.  chap.  5,  pp.  144. 145; 
1  Desty,  Taxn.  26,  27;  HammeU  v.  PkHa.  65 
Pa.  148,  151:  Dorganv,  Boston,  12  Allen,  238: 
Be  Flatbush,  60  N.  Y.  808. 

It  is  true  that  it  is  not  necessary  that  the 
money  raised  by  taxation  should  always  be 
expended  within  the  district  where  it  is  levied 
and  collected,  but  it  may  be  expended  for  ob- 
jects outside  of  the  district  in  which  the  resi- 
dents of  the  district  have  in  a  legal  sense  an  in- 
terest. District  interest  is  the  test  whether  an 
object  is  or  is  not  a  proper  subject  of  taxatioo. 
Cooley  and  1  Desty,  supra. 

It  seems  to  us  that  this  law  is  an  attempt  oa 
the  part  of  the  Legislature  to  tax  one  commu- 
nity for  the  benefit  of  another,  and  is  therefore 
void,  from  the  fact  that  all  taxation  must  be 
public  and  local,  and  for  objects  in  which 
those  who  pay  the  tax  have,  in  a  legal  sense, 
some  interest,  and  from  which  they  may  re- 
ceive some  benefit. 

As  said  before,  it  is  admitted  of  record  in 
this  case  that  the  tax  collected  of  the  residenta 
of  Billings  County  was  to  be  used  and  expend- 
ed in  matters  entirely  local  to  the  County  of 
Stark;  and  to  sustain  such  a  tax  would  not 
only  be  unjust  and  inequitable,  but  would  be  to 
hold  that  the  Legislature,  under  color  of  exer- 
cising the  power  of  taxation,  might  appropriate 
private  property  for  private  uses. 

While  equal,  uniform  and  just  taxation  ia 
hardly  attainable  under  any  system  of  human 

government,  yet  in  this  country  most  of  the 
tates  have  incorporated  into  their  Constitu- 
tions express  provisions  that  taxation  shall  he 
equal  and  unirorm;  and,  while  this  language  is 
not  used  in  our  Organic  Act,  we  think  that  the 
prohibition  contained  therein  against  discrim- 
ation  in  taxation  can  hardly  be  effectually  en- 
forced without  the  adoption  of  some  system 
that  shall  be  equal  and  uniform.  Can  it  he 
said  that  a  system  of  taxation  which  taxes  one 
community  for  the  exclusive  use  and  beoeflt 
of  another,  is  in  any  wise  equal  or  uniform  la 
to  tiiese  communities?  There  are  some  fundar 
mental  principles  which  must  be  observed  in 
every  system  of  taxation.  They  should  not 
only' be  for  public  purposes,  but  for  purposes 
in  which  the  party  taxed  has  an  intereal,  and 
from  which  he  can  and  may  receive  some  ben- 
efit. 1  Desty,  Taxn.  and  Cooley,  Taxn.  supra. 
It  is  needless  to  discuss  at  length  a  possibility 
of  Billings  County  or  the  plaintiff  reoeivittg 
any  benefit  from,  or  being  in  any  manner  in- 
terested in,  the  tax  collected  under  this  law,. 
when  the  fact  of  record  here  is  contrariwise  by 
reason  of  the  allegation  in  the  complaint,  and 
the  effect  of  the  demurrer'  thereon.  We  aie 
therefore  of  the  opioion  that  under  the  record 
as  it  appears  in  this  case  the  county  or  local 
tax  collected  of  the  plaintiff  was  for  pur 
poses  local  to  Stark  County,  and  in  which  the 
plaintiff  had  no  interest  and  was  therefore 
wrongfully  and  illegally  collected  of  him. 
But,  It  is  contended  by  the  respondent,  the 
plaintiff  and  Billings  County  were  interested  in 
this  tax,  and  benefited  by  it,  because  of  the 
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«itensioii  over  this  coantv  of  the  civil  and 
criminal  jorisdictioo  of  the  justices  of  the 
peace  of  Stark  County,  and  the  service  of  pro- 
cess in  the  former  county  hy  the  officers  of  the 
latter.     Vide  Laws  1881,  p.  110,  §  15. 

A  reference  to  this  statute  will  disclose  that 
in  the  execution  of  this  law  the  County  of 
Stark  is  subjected  to  no  burden  or  expense 
grovfing  out  of  the  exercise  of  such  jurisdic- 
tion, nor  is  the  County  of  Billings  benefited  ex- 
•oepl  from  the  contributions  from  the  territorial 
treasury. 

It  is  further  contended  by  the  respondent 
that  the  Legislature  has  the  right  to  create  tax- 
ing districts  without  regard  to  pre-existing 
political  subdivisions.  This  we  readily  con- 
cede; but  it  does  not  follow  that  the  Act  in 
question  should  be  construed  as  an  exercise  of 
such  power  in  the  absence  of  anything  to  in- 
dicate that  such  was  the  purpose  or  intent  of 
auch  legislation. 

Taxing  districts  are  organized  and  created  to 
subserve  the  common  inti  rest  and  welfare  of 
the  communities  embraced  within  -their  limits, 
and  not  arbitrarily  to  work  inequality,  injus- 
tice and  oppression;  and  when  a  law  cannot 
be  sustained  without  referring  it  to  the  exer- 
cise of  power  in  a  particular  direction,  and  for 
a  certain  purpose,  and  such  assumption  ex- 
poses the  Legislature  to  the  charge  of  injustice, 
it  were  better  to  relieve  it  of  such  imputation 
and  hold  the  law  void.  Cooley,  Const.  Lim. 
ifiietseq. 

But  if  we  say  that  the  e£fect  of  this  law  is  to 
create  taxing  districts  embracing  the  organized 
and  unorganized  counties,  and  can  see  no  pos- 
aible  reason  for  the  creation  of  such  distncts, 
but,  on  the  contrary,  can  only  attribute  it  to 
the  exercise  of  an  unj|ust  and  arbitrary  power, 
entailing  gross  injustice  and  oppression  on  a 
portion  of  the  district,  we  should  the  rather 
deny  such  effect  to  the  law,  and  decline  to  sus- 
tain it  as  the  exercise  of  the  power  to  create 
taxing  districts. 

It  IS  further  insisted,  so  far  as  the  county 
tax  is  concerned,  that  this  Act  is  void  because 
it  discriminates  in  the  taxation  of  different 
kinds  of  property,  contrary  to  the  provisions  of 
the  Organic  Act  By  the  Organic  Act  two 
things  are  required  in  regard  to  all  taxation: 
Jint,  that  there  shall  be  no  discrimination  in 
taxing  different  kinds  of  property;  second, 
taxation  in  proportion  to  value.  It  is  claimed 
that  the  Act  in  question  violates  the  first  of 
these  rec^^uirements. 

What  IS  meant  by  discrimination  ?  Does  not 
discrimination  involve  some  unequal  selection 
of  property  which  is  subject  to  taxation,  or 
acme  apportionment  of  the  rate  or  rule  by 
which  the  different  kinds  of  property  are  re- 
quired to  bear  an  unequal  or  a  non-uniform 
portion  of  the  tax  imposed?  By  the  Act  un- 
der discussion  only  one  kind  or  class  of  prop- 
erty is  taxed  in  the  unorganized  counties;  all 
other  kinds,  including  real  estate,  are  left  un- 
taxed. Is  not  this  discrimination  within  the 
meaning  of  the  Organic  Act? 

If  the  Legislature  must  tax  all  property, 
both  real  and  personal,  which  is  made  subject 
to  taxation,  under  what  circumstances  can  any 
particular  kind  be  taxed  while  some  other  kind 
is  left  untaxed?  By  what  authority  can  the 
personal  property  in  unorganized  counties  be 
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taxed,  and  the  real  estate  go  untaxed?  Will  it 
be  said  that  this  law  fixes  the  hitus  of  personal 
propeity  for  taxation  in  the  organized  counties, 
and  in  such  counties  all  property  is  taxed,  and 
so  there  is  no  discrimination?  If  so.  we  reply 
that  while  the  ^tu»  of  personal  property  for 
taxation  may  be  fixed  by  the  Legislature  either 
in  the  county  where  the  owner  resides  or  where 
the  property  is  kept,  we  know  of  no  authority 
for  holding  that  such  situs  may  be  fixed  re- 
gardless of  this  qualification,  as  would  be  done 
in  this  case;  for  this  personal  property  is  nei- 
ther kept  in  the  organized  county,  nor  does  the 
owner  reside  there,  but,  per  contra,  both  are 
in  the  unorganized  county. 

^N  hat  is  the  present  case?  The  plaintiff  was 
a  resident  of  the  unorganized  county  of  Billings, 
and  owned  therein  both  real  and  personal  prop- 
erty at  the  time  of  the  assessment,  levy  and  col- 
lection of  the  taxes  of  which  complaint  is  made. 
This  unorganized  county  was  nearer  to  Stark 
County  than  to  any  other  organized  county.  The 
two  counties,  with  others,  were  in  the  same  sub- 
division of  the  Sixth  Judicial  District,  and,  at 
the  time,  attached  to  the  County  of  Morton  for 
judicial  purposes.  Now,  if  it  were  conceded 
that  these  taxes  were  local  so  far  as  Billings 
County  was  concerned,  and  that  the  effect  of 
the  law  was  to  create  a  taxing  district,  yet  we 
have  remahiing  the  fatal  objection  that  in  any 
aspect  of  the  case  it  is  in  confiict  with  that 
provision  of  the  Organic  Act  which  prohibits 
discrimination  in  taxation  of  different  kinds  of 
property;  for  certainly  the  taxation  of  personal 
property  and  the  non  taxation  of  real  estate  un- 
der similar  conditions,  when  both  under  the 
general  law  have  been  made  the  subject  of  tax- 
ation, is  obnoxious  to  this  charge. 

While  we  have  discussed  the  several  differ- 
ent phases  of  this  question,  we  are,  however, 
clearly  of  the  opinion  that  the  Act  in  question 
attempts  to  levy  and  collect  taxes  from  the  in- 
habitants of  Billings  County  for  purposes  not 
public  or  local  to  it,  and  for  this  reason  the  tax 
is  invalid. 

We  have  arrived  at  this  conclusion  notwith- 
standing the  fact  that  we  recognize  and  fully 
appreciate  the  fact  that  it  is  a  well  and  firmly 
established  doctrine  that  "  The  power  of  taxa- 
tion is  a  great  governmental  attribute  with 
which  the  courts  have  very  wisely  shown  an 
extreme  unwillingness  to  interfere. 

But  when  this  power  is  abused,  or  sought  to 
be  extended  beyond  its  proper  sphere,  and  un- 
der its  guise  property  is  taken  for  private  uses, 
the  abuse  should  share  the  fate  of  all  other 
usurpations.  Cooley,  Const.  Lim.  chap.  14, 
pp.  615,  616. 

The  Supreme  Court  of  Iowa,  in  the  case  of 
Morford  v.  Unger,  8  Iowa,  92,  makes  use  of  the 
following  language,  which  we  deem  pertinent 
to  the  case  at  bar,  to  wit:  *'If  there  be  such  a 
flagrant  and  palpable  departure  from  equality 
in  the  burden  imposed;  if  it  is  imposed  for  the 
benefit  of  others,  and  for  purposes  in  which 
those  objecting  have  no  interest,  and  therefore 
are  not  bound  to  contribute— it  is  no  matter  in 
what  form  the  power  is  exercised,  whether  in 
the  unequal  levy  of  the  tax.  or  in  the  regula- 
tion of  the  boundaries  of  the  local  governments, 
which  results  in  subjecting  the  party  unjustly 
to  local  taxes,  it  must  be  regarded  as  coming 
within  the  prohibition  of  the  Constitution  de- 
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BigDed  to  protect  private  rigbte  against  aggres- 
sion, however  made,  and  whether  under  the 
color  of  reco^ized  power  or  not." 

The  above  is  vigorous  language,  and,  in  our 
opinion,  correctly  draws  the  line  in  reference 
to  the  exercise  of  the  power  of  taxation,  and  is 
equally  applicable  to  taxation  under  our  Organ- 
ic Act. 

It  will  be  observed  that  up  to  this  time  we 
have  not  discussed  directly  the  question  of  the 
validity  of  the  territorial  tax,  but  from  the 
force  of  our  reasoning  supra,  we  of  necessity 
reach  the  conclusion  that  it  is  also  illegal  and 
void  by  reason  of  the  fact  that  the  law  discrim- 
inates in  the  taxation  of  different  kinds  of 
proper^  in  unorganized  counties,  and  therefore 
m  conflict  with  the  Organic  Act  on  this  sub- 
ject. In  doing  this  we  do  not  mean  to  be  un- 
derstood as  holding  that  the  general  law  of 
taxation  must  provide  for  the  collection  of  taxes 
in  unorganized  counties  in  order  to  render  it 
legal  as  to  the  organized  counties  of  the  Terri- 
tory. We  do  not  so  hold,  but,  on  the  contrary, 
we  think  it  does  not  affect  the  general  law  in 
regard  to  taxation. 

We  do  not  think  it  is  incumbent  upon  the 
Legislature  to  provide  machinerv  for  the  col- 
lection of  taxes  in  these  sparsely  settled  and 
unorganized  communities.  The  laws  of  taxa- 
tion are  not  made  for  deserts,  wild  wastes,  and 
bleak  and  unsettled  prairies,  but  for  or^nized 
communities.  In  other  words,  the  Legislature 
is  not  bound  to  set  in  motion  machinery  for 
collecting  taxes  in  unorganized  and  sparsely 
settled  communities  when  in  its  Judgment  the 
expense  incident  to  its  collection  would  be 
greater  than  the  revenue  thus  received. 

The  organization  of  counties  and  clothing 
them  with  the  habiliments  of  the  law,  is  some- 
what in  the  nature  of  a  political  question,  and 
largely  in  the  discretion  of  the  Legislature,  and 
its  exercise  will  not  b^  interfered  with  by  the 
courts,  unless  grossly  abused;  but  when  the 
Legislature  attempts  to  reach  one  of  these  un- 
organized counties  by  setting  in  motion  the 
machinery  of  the  law  for  collecting  taxes 
therein,  we  are  of  the  opinion  that  it  must 
provide  for  taxing  and  collecting  the  taxes  on 
all  kinds  of  property  subject  to  taxation  under 
the  general  law,  and  a  failure  to  do  this  will 
operate  as  a  discrimination  forbidden  by  the 
Organic  Act,  and  therefore  illegal.  It  seems 
to  us  that  this  conclusion  is  in  harmony  not 
only  with  the  law,  but  with  sound  reasoning. 
If  this  be  not  true,  what  is  there  to  prevent  the 
Legislature  from  doing  the  same  thing  as  re- 
gards the  wealthiest  and  most  populous  coun- 
ties in  the  Territory?  We  apprehend  it  will 
not  be  contended  that  it  could  indirectly  or 
otherwise  relieve  the  real  estate  of  the  rich  and 
popuV)us  Counties  of  Cass,  Tankton  and  Min- 
nehaha from  taxation,  and  onl^  tax  the  per- 
sonal property  therein,  hy  failing  to  provide 
machineiy  for  the  collection  of  the  real  estate 
tax,  while  it  taxed  all  of  the  other  counties  on 
both  real  and  personal  property.  If  so,  the 
I)rovision  in  the  Organic  Act  against  discrimina- 
tion and  in  favor  of  uniformity  of  taxation,  is 
of  but  little  effect. 

We  have  not  overlooked  the  case  of  Francis 
V.  AtehUtm  Bailroad  Company,  10  Kan.  808, 
relied  on  by  respondent,  decided  in  1877  by  the 
Supreme  Court  of  that  State,  and  which  "at 
8L.R.A. 


first  blush,"  or  from  a  casual  reading  ol  it, 
would  seem  to  sustain  the  Act  herein  questioD. 
That  case  was  an  injunction  suit  brought  by 
the  railroad  companv  against  the  State  Treas- 
urer to  enjoin  the  collection  of  a  tax  levied  for 
state  purposes.  The  railroad  company  had 
about  106  mDes  of  its  road  in  four  of  the  un- 
organized counties  of  the  State,  on  wbidi  taxes 
were  levied  under  a  state  law,  which  imposed 
upon  the  Auditor  of  the  State  the  duty  of  levy- 
ing for  state  purposes  a  tax  upon  any  railroad 
property  located  outside  of  the  limits  of  organ- 
ized counties,  which  tax  should  be  the  same  as 
that  levied  upon  other  property,  etc.  The 
constitutionality  of  this  law  was  questioned  un- 
der the  section  of  the  State  Constitution  whkh 
required  all  laws  of  a  general  nature  to  have  a 
uniform  operation  throughout  the  State,  and 
prohibited  special  legislation  when  general 
laws  could  be  made  applicable,  and  also  pro- 
vided that  the  Legislature  should  provide  a 
uniform  and  general  rate  of  assessment  and 
taxation.  The  constitutional  question  coDsid- 
ered  by  the  court  was  whether  the  taxation  of 
railroad  property  only  in  unorganized  coonlies 
for  state  purposes  was  a  non-uniform  and  un- 
equal rate  of  assessment  and  taxation. 

It  must  be  observed  that  the  case  differs  from 
the  one  at  bar  in  several  particulars:  firti,  the 
E^ansas  tax  was  only  for  state  purposes;  jewiuK. 
it  was  enforced  through  state  macbioety ;  ihird, 
the  Constitution  of  the  State  did  not  expresdj 
prohibit  discrimination,  as  does  our  Organic 
Act.  The  opinion  of  the  court  is  pronounced 
by  an  eminent  jurist.  Judge  Brewer,  and  ooo- 
cludes  in  the  follpwing  language: 

"The  case  has  been  before  us  for  several 
months,  and  the  subject  of  repeated  consulta- 
tions and  frequent  examinations.  The  con- 
clusions which  we  have  reached  are  by  no 
means  entirely  satisfactory  to  us.  We  bold 
the  section  to  be  constitutional  and  valid,  not 
because  it  is  clear  to  us  that  it  is  so,  but  because 
it  is  not  clear  to  us  that  it  is  not;  and  the  bene- 
fit of  the  doubt  must  be  given  to  the  law.  The 
question  would  be  different  if  discriminatioo 
was  attempted  between  property  in  organised 
counties,  or  if  the  Constitution  did  not  contain 
but  a  single  provision,  which  seems  to  imply 
and  rest  upon  the  assumption  of  organiied 
communities." 

The  court  also  says  in  this  opinion:  "The 
freedom  from  taxation  of  property  other  than 
railroad  property  in  the  unorganized  coonties 
under  the  Act  of  1876  arises  in  the  same  man- 
ner as  the  freedom  of  all  property  in  such 
counties  under  prior  statutes,  and  that  K 
through  the  failure  to  provide  machinefT  for 
reacbmg  it.  The  question,  therefore,  is  wheth- 
er the  failure  to  provide  machinery  for  coUeci- 
ing  taxes  on  all  the  property  in  the  unorganised 
counties  renders  unconstitutional  the  means 
employed  to  collect  taxes  on  a  portion  of  aaid 
property,  and  invalidates  the  tax  attempted  to 
be  collected  by  such  means." 

The  court  admits  the  question  is  difficult,  and 
that  an  answer  either  way  is  haidlv  reconcil- 
able with  common  iustioe,  or  the  nistory  of 
the  State's  system  of  taxation.  We  entertaiB 
a  high  respect  for  the  court  which  sustained 
this  legislation  of  Elansas,  and  especially  for 
the  eminent  judge  who  rendered  the  opinion: 
but  the  reasonhig  of  the  court  is  not  clear  or 
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satisfactory  to  us,  and  we  are  not  prepared  to 
yield  assent  to  the  conclusions  reached.  If  the 
failure  on  the  part  of  the  State  to  provide 
machinery  for  reaching  one  class  of  taxable 
property  within  its  limits,  while  other  classes 
are  taxed,  cannot  be  criticised  by  the  courts, 
what  is  there  to  prevent  a  State  from  doing  in 
this  way  indirectly,  though  effectually,  what 
we  apprehend  will  be  universally  conceded  it 
cannot  do  directly?  If  failure  to  provide 
machinery  for  taxing  one  kind  of  property, 
while  ample  machinery  is  given  by  which  to 
tax  another  kind,  is  constitutional,  any  omis- 
siou  to  impose  upon  officials  the  duty  of  taxing 
all  property  uniformly  and  without  discrimina- 
tion would  be  unassailable  in  the  courts. 

We  venture  this  criticism  of  this  opinion 
with  less  hesitancy  than  we  otherwise  would, 
had  not  the  learned  court  itself  expressed  its 
own  want  of  satisfaction  in  the  conclusions 
reached.  It  seems  to  us  that  the  honorable 
and  learned  court  permitted  Itself  to  be  jostled 
from  the  legal  highway  by  nason  of  the  dire 
and  serious  consequences  which  seemed  to 
crowd  around  the  decision  adverse  to  this  law, 
and  which  it  seemed  to  apprehend  would  likely 
interfere  with  the  entire  system  of  taxation  in 
the  State. 

In  the  case  at  bar,  however,  the  system  of 
taxation  of  the  Territory  is  not  involved;  but 
the  law  under  discussion  is,  in  our  opinion,  in 
conflict  with  the  Organic  Act  of  the  Territory 
which  forbids  in  kae  verba  discrimination. 
Ample  machinery  existed  for  the  taxation  of 
real  as  well  as  personal  property,  but  was  au- 
thorized under  this  Act  to  leave  the  xeal  prop- 
er^ untaxed  while  taxing  the  other. 

It  is  proper  to  say  that  the  judgment  of  this 
court  only  reverses  this  case  as  to  the  local  tax 
on  the  ground  that  it  is  taking  private  property 
for  private  uses,  but  holds  the  territorial  tax  to 
be  valid,  for  the  reason  that  they  regard  it  as 
levied  for  a  public  purpose,  and  not  a  discrim- 
ination within  the  meaning  of  the  Organic  Act; 
hence,  what  we  have  said  in  regard  to  terri- 
t<vial  tax,  the  reasoning  of  which  holds  said 
tax  invalid,  is  in  the  nature  of  a  dissenting 
opinion  on  our  part. 

The  ease  is  reverted,  all  the  Justices  concur- 
ring. 

Tripp,  Oh,  J.: 

1  concur  in  so  much  of  the  foregoing  opinion 
as  declares  the  tax  for  local  purposes  invalid; 
but  I  cannot  yield  assent  to  the  reasoning  or 
conclusion  arrived  at  by  the  learned  Judge, 
whereby  he  holds  the  tenitorial  tax  as  contra- 
vening the  provisions  of  our  Organic  Act,  which 
prohibits  "any  discrimination  in  taxing  differ- 
ent kinds  of  property."  The  language  of  the 
section  is: 

"In  addition  to  the  restrictions  upon  the  leg- 
islative power  of  the  Territories,  contained  in 
the  preceding  chapter,  §^  1851,  the  Legislative 
Assemblies  of  Colorado,  Dakota  and  Wyo- 
ming shall  not  pass  any  law  impairing  the 
rights  of  private  property,  nor  make  any  dis- 
cnmination  in  taxing  different  kinds  of  prop- 
erty; but  all  property  subject  to  taxation  shall 
be  taxed  in^roportion  to  its  value."  Section 
1»25,  Rev.  Stat.  U.  S. 

Thisjprovision  is  unlike  anvthingto  be  found 
in  the  Constitution  of  any  of  the  States.  It  is 
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first  found  in  the  Organic  Act  of  Colorado,  en- 
acted February  28,  1861,  and  carried  into  our 
Organic  Act,  March  2,  1861,  and  was  subse- 
quently included  in  the  Wyoming  Act,  July 
25,  1868.  It  is  not  found  in  the  Organic  Act  of 
any  of  the  other  Territories. 

Asearl^  as  1787,  the  Confederate  Congress, 
in  establishing  a  government  for  the  north- 
western Territory,  provided  that  "No  tax  shall 
be  imposed  upon  the  property  of  the  United 
States,"  and  in  no  case  shall  nonresident  pro- 
prietors be  taxed  higher  than  resident  This 
S revision  was  carried  into  the  Organic  Law  of 
lissouri  Territory  (section  6)  in  1812,  and  the 
Organic  Law  of  several  of  the  older  Territories. 
In  1838,  in  enacting  the  Wisconsin  Organic 
Law,  which  seems  to  have  been  the  model  for 
subsequent  Territories,  this  section  was 
changed  so  as  to  read: 

"No  tax  shall  be  imposed  upon  the  property 
of  the  United  States,  nor  shall  the  lands  or 
other  property  of  nonresidents  be  taxed  higher 
than  the  lands  or  other  property  of  residents.  "^ 
Wisconsin  Organic  Act,  §  6. 

And  this  section,  which  enlarged  the  prohi- 
bition forbidding  lands  of  nonresidents  to  be 
taxed  higher  than  those  of  residents,  so  as  to 
make  it  include  all  property  of  nonresidents, 
was  re-enacted  verbatim  in  nearly  all  the  Ter- 
ritories subsequently  organized.  In  the  Iowa 
Organic  Law,  June  12,  lS88;  Minnesota,  March 
8, 1849;  Utah,  September  9,  1850;  Kansas  and 
Nebraska,  1854;  Dakota  and  Colorado,  1861; 
and  by  Revised  Statutes  United  States,  §  1851, 
it  is  made  a  part  of  the  Organic  Law  of  all  the 
Territories. 

This  was  the  only  provision  of  the  Organic 
Laws  of  the  older  Territories  in  relation  to  tax- 
ation; and  outside  of  the  Territories  of  Dakota 
and  Wyoming  it  is  the  only  provision  limiting 
legislation  as  to  taxation,  except  in  the  Tern- 
torv  of  Washington,  which  contains  the  clause: 
"  And  all  taxes  shall  be  equal  and  uniform,  and 
no  distinctions  shall  be  made  in  the  assessments 
between  different  kinds  of  property,  but  the 
assessments  shall  be  according  to  the  value  of 
the  property  "(§1924,  Rev.  Stat.  U.  S.);  which 
clause  is  included  with  a  great  number  of 
other  restrictions  contained  in  that  section 
upon  legislation  as  to  currency,  etc.,  and  which 
provision  bears  striking  resemblance  to  the 
Constitution  of  many  of  the  States,  and  resem- 
bles our  statute  only  in  that  part  as  to  assess- 
ment of  taxes. 

No  reason  is  given  by  Congress,  in  its  debates 
or  otherwise,  why  this  provision  of  our  Organic 
Law,  found  in  section  1925,  as  to  "discrimina- 
tion in  taxing  different  kinds  of  property," 
should  be  made  applicable  to  the  three  terri- 
tories of  Colorado,  Dakota  and  Wyoming  alone. 
Nor  does  it  appear  from  whence  the  language 
or  wording  of  this  section  was  derived.     It  is 

2uite  unlike  the  language  used  in  any  of  the 
lonstitutionsof  the  States,  and  was  not  carried 
into  the  Constitution  of  Colorado  when  she 
entered  the  Union  as  a  State.  In  her  State  Con- 
stitution she  adopted  the  provision  found  sub- 
stantially in  a  number  of  the  modem  Consti- 
tutions where  limitation  has  been  sought  to  be 
placed  upon  the  power  of  the  Legislature  over 
taxation.  The  provision  of  her  Constitution  is 
as  follows:  "  AU  taxes  shall  be  uniform  upon 
the  .same  class  of  subjects  within  the  territorial 
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limits  of  tbe  authority  levying  !he  tax,"  etc. 
Article  10,  ^  3,  Const.  Colo. 

Nor  does  there  appear  to  have  ever  been  any 
construction  of  this  section  by  Colorado  or 
Wyoming,  and  this  is  the  first  time  to  our 
knowledge  that  it  has  been  b«fore  the  courts  of 
this  Temtory.  The  language  is  not  unlike  that 
used  by  the  Judges  in  determining  the  effect  of 
those  provisions  of  modem  Constitutions  relat- 
inir  to  uniformity  and  equality  of  taxation. 

What  is  meant  by  the  clause  prohibiting  a 
"  discrimination  in  taxing  the  different  kinds 
of  property?"  Does  it  mean,  as  claimed  for  it 
by  the  learned  Judge  in  the  foregoing  opinion, 
such  a  uniform  system  of  taxation  as  that 
when  any  property  within  the  taxing  district  is 
made  subject  to  taxation  all  other  property 
within  the  district  must  be  equally  so  subject? 
Let  us  examine  the  section.  '  It  does  not  in 
terms  require  either  a  uniform  rule  or  rate  of 
taxation;  it  prohibits  a  discrimination.  This 
word  cannot  have  a  literal  rendering.  All  laws 
are  open  to  the  objection  of  discrimination, 
and  sometimes  even  of  uoiust  discrimination. 
Laws  providing  for  levy  and  collection  of  taxes 
discriminate  when  property  by  intention  or 
mistake  escapes  taxation.  So,  also,  in  case  of 
local  assessment  for  sidewalks  and  municipal 
improvements;  license  taxes  upon  business; 
taxes  upon  dogs;  errors  in  valuation,  whereby 
property  in  one  locality  is  assessed  at  a  higher 
price  or  at  a  higher  rate  than  in  another,  where 
personal  property  tax  is  made  a  lien  upon  real 
propertv;  and  some  of  them,  perhaps,  are  an 
unjust  aiscrimination,  yet  no  one  seems  to  think 
they  avoid  the  taxes  collected  under  such  laws, 
or  that  the  statute  is  open  to  the  constitution^ 
objection  here  raised.  Taxation  of  property 
always  requires  the  exercise  of  judgment  and 
of  a  careful  discrimination.  Taxation  of  the 
different  kinds  of  property  without  discrimina- 
tion (using  the  word  in  its  popular  sense)  would 
lead  to  the  very  error,  and  produce  the  very 
mischief.  Congress  has  sought  by  this  provision 
to  prevent.  Discrimination  cannot  mean  uni- 
formity of  taxation,  for  laws  establishing  a 
uniform  rate  or  rule  may  unjustly  discriminate 
in  favor  of  or  against  other  property  of  the 
same  class.  A  law  which  taxes  all  farms  at 
the  same  price,  which  fixes  the  value  of  every 
acre  of  land,  every  horse,  every  cow,  and  every 
article  of  each  class  of  personal  property  at  the 
same  sum  for  purposes  of  taxation,  would  be 
uniform;  but  who  would  not  say  at  once  that 
such  a  system  was  an  unjust  discrimination; 
yet,  to  correct  such  a  wrong,  the  injured  party 
must  seek  his  redress  from  the  Legislature,  and 
not  from  the  courts. 

B&YS  Judge  Cooley,  in  Toungblood  v.  Sexton, 
82  Mich.  406,  where  it  was  objected  that  similar 
taxation  was  not  uniform: 

"  The  objection  to  a  want  of  uniformity  is 
wholly  misplaced  here.  Uniformitv  is  the 
verv  basis  of  this  tax.  It  is  levied  entirely 
without  discrimination;  and  the  real  objection 
to  it  is,  not  that  it  lacks  uniformity,  but  that 
the  Legislature  were  unjust  in  making  it  uni- 
form, instead  of  levying  it  by  some  standard  of 
discrimination.  The  objection  presents  a  case 
of  misapplication  of  terms.  It  is  also  presented 
to  the  wrong  tribunal." 

To  avoid  such  a  uniformity  Congress  has 
prohibited  discrimination,  which  must  be  con- 
5  L.  R  A. 


strued  to  mean  unjust  discrimination;  a  dis- 
crimination in  favor  of  one  kind  of  property 
as  against  another;  a  discrimination  which  (we- 
vents  each  kind  of  property  subject  to  tazatioo 
from  bearing  its  fair  and  eoutd  share  of  the 
burden  imposed  upon  all.  in  this  senae  the 
words  are  aptly  chosen;  in  any  other  they  are 
meaningless,  and  lead  to  absurd  results. 

Under  this  construction  we  are  free  from 
many  of  the  perplexities  in  which  courts  have 
found  themselves  in  determining  whether  laws 
which  were  not  discriminating  were  uniform. 
The  disjunctive  clause  with  which  this  provision 
is  connected  further  limits  and  explains  it:  stand- 
ing alone  it  might  be  construed  to  mean  that  all 
property  of  every  kind  must  be  taxed  equally, 
without  discrimination;  but  the  words  "sabjeci 
to  taxation,"  limiting  the  words  and  clause  of 
which  they  form  a  part,  extend  their  limiting 
power  to  the  principal  clause,  which  tbe  dis- 
lunctive  clause  itself  limits,  so  that  the  mean- 
ing of  both,  construed  together,  is  that  there 
shall  be  no  unjust  discrimination  in  the  taxation 
of  the  different  kinds  of  property  subject  to 
taxation,  but  all  such  property  shall  be  taxed 
in  proportion  to  its  value.  These  words. 
"  subject  to  taxation,"  are  of  importance  in  the 
construction  of  this  section;  without  them,  all 
property  would  be  subject  to  taxation;  with 
them,  only  certain  property  is  liable  to  taxation. 

Who  is  to  determine  what  property  is  "  sob- 
ject  to  taxation?"  The  courts  cannot  deter- 
mine. It  is  a  legislative  function.  It  can  only 
be  exercised  by  the  Legislature  or  by  Oon- 
gress.  Congress  has  not  seen  fit  to  exercise  it. 
but  has  fidven  to  the  Legislature  the  absolute 
control  over  "  all  rightful  subjects  of  legisla- 
tion," saving  and  reserving  to  itself  alone  the 
right  to  modify  or  annul  the  same.  This  cer- 
tainly is  a  rightful  subject  of  legislation,  and  it 
follows  that  Congress  has  given  to  the  Legisla- 
ture the  right  to  apportion  and  subject  prop- 
erty to  taxation. 

The  Legislature,  then,  has  a  right  to  sav 
what  property  shall  be  subject,  and  wh%t  shau 
not  be '  ^subject  to  taxation ;"  what  property  shall 
be  taxed,  and  what  property  shall  be  exempt 
from  taxation— limited  only  by  the  provision 
that  all  property  so  subject  to  taxation  shall  be 
taxed  without  unjust  "aiscriminatifm  '^in  favor 
of  one  kind  of  property  as  against  another,  so 
thateveiy  kind  of  such  property  shall  be  taxed 
in  proportion  to  its  value.  Without  the  limita- 
tions contained  in  sections  1851  and  1925,  Re- 
vised Statutes  United  States,  under  the  general 
legislative  power  granted  thisTerritorv  the  L^- 
is&ture  would  have  absolute  control  of  the  sub- 
ject of  taxation.  It  could  arbitrarily  say  what 
property  should  bear  the  burdens  of  taxation, 
and  what  should  escape.  It  could,  perhaps, 
unjustly  discriminate  in  favor  of  the  rich  as 
against  the  poor,  and  in  favor  of  one  class  of 
property  as  against  another,  irrespective  of 
the  public  good  or  the  future  benefit  to  be  de- 
rived therefrom,  except  in  so  far  as  it  would 
be  restrained  by  the  provision  of  the  Federal 
Constitution  itself.  * 

Great  powers  were  given  Legislatures  under 
the  earlier  Constitutions  of  the  States,  and  in 
some  those  powers  are  still  retained;  but  tbe 
people  have  grow  a  restless  under  taxation  laws 
which  favor  the  few  as  against  the  many,  and 
unjustly  discriminate  in  favor  of  one  class  as 
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^against  another,  and  have  sought  to  remove 
from  the  influence  of  the  lobby  and  the  trade 
•of  ledslation  the  right  to  exempt  property 
from  Its  proper  share  of  the  public  burden. 

In  many  of  the  States  aU  property  is  subject 
to  taxation  except  as  exempted  in  the  Consti- 
tution itself.  This  is  the  case  in  Ohio,  In- 
diana, Minnesota,  Virginia,  West  Virginia, 
North  Carolina,  South  Carolina,  Tennessee, 
California,  Nevada,  Colorado  and  Florida. 
In  some  the  people  have  contented  themselves 
with  providing  in  their  Constitutions  that  "tax- 
ation shall  be  equal  and  uniform  throughout 
the  State,"  as  in  New  Jersey.  Pennsylvania, 
Michigan,  Wisconsin,  Kansas,  Missouri,  Ar- 
kansas, Texas,  Oregon,  Georgia  and  Louisiana; 
-while  in  others,  of  the  older  States,  the  Legis- 
lature is  still  unrestricted  in  its  power  over 
•the  question  of  taxation.  Our  oreanic  law  is 
more  like  the  Constitutions  of  those  States 
-wherein  the  Legislature  is  not  restricted  as  to 
•exemptions,  except  in  so  far  as  that  taxation 
must  be  equal  and  uniform.  Since  Congress 
bas  not  attempted  to  designate  what  proi)erty 
shall  be  subject  to,  or  what  shall  be  exempt 
from,  taxation,  we  shall  be  little  benefited  by 
-examination  of  the  decisions  of  those  States 
whose  Constitutions  enumerate  the  classes  of 
property  which  are  exempt. 

Nor  are  we  fettered  by  the  rule  of  uniformity 
which  has  led  to  such  learned  and  protracted 
discussions  by  the  courts  in  sustaining  laws  ad- 
mittedly wise  and  without  unjust  discrimina- 
tion, but  which  seemed  obnoxious  to  the  objec- 
tion that  they  were  not  uniform.  As  we  have 
.seen,  laws  which  are  uniform  may  unjustly 
discriminate;  and  the  converse  is  equally  true, 
that  laws  which  do  not  unjustly  discriminate 
may  not  be  uniform. 

ta  this  law  open  to  the  objection  that  it  un- 
justly discriminates  in  taxing  different  kinds  of 
property?  The  Act  was  approved  March  18, 
1885,  and  is  made  an  amendment  of  section  17 
of  the  Revised  Law  of  1877,  amending  that 
section  to  read  as  therein  provided.  It  consists 
of  three  sections,  the  first  of  which  provides: 

'  *  All  personal  property  is  to  be  listed,  as- 
sessed and  taxed  in  the  county  where  said 
property  may  be  situated  and  kept  on  the  first 
day  of  April  of  the  then  current  year,"  etc. 

section  2  provides:  "When  any  personal 
property  is  situated  and  kept  in  any  unorgan- 
ized countv  of  this  Territory,  then  such  prop- 
erty shall  be  subject  to  taxation  in  the  nearest 
organized  county  thereto,  and  shall  be  listed 
and  assessed  by  the  assessor  of  said  nearest  or- 
^nized  county;  and  when  said  unorganized 
county  borders  upon  two  or  more  organized 
counties,  then  said  property  shall  be  assessed 
and  taxed  in  that  organized  county  having  the 
greatest  extent  of  contiguous  boundary  line." 
And  the  third  section  provides  a  penalty  for 
violation  of  the  requirements  of  the  Act. 

Section  17,  before  amendment,  read  as  fol- 
lows: "All  personal  property  is  to  be  listed,  as- 
sessed anditaxed  in  the  county  where  the  owner 
resides  on  the  first  day  of  January  of  the  then 
current  year,  or  where  the  property  is  kept. 
But  if  the  owner  resides  out  of  the  Territory,  it 
is  to  be  listed  and  taxed  where  it  may  be  at  the 
time  of  listing." 

One  of  the  changes  sought  to  be  made  by 
this  new  statute  was  to  fix  the  situs  of  personal 
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property  for  taxation.  As  the  law  existed 
prior  to  1885,  personal  property  could  be  taxed 
either  where  the  owner  resided,  where  he  was 
when  it  was  listed,  if  a  nonresident,  or  where 
the  property  was  kept.  Under  the  Law  of 
1885,  the  situs  of  all  personal  property  is  where 
it  is  situated  or  kept.  This  change  relieved 
from  taxation  a  large  class  of  personal  property 
which  had  prior  thereto  been  taxed  to  residents 
of  the  organized  counties,  and  to  nonresidents 
where  listed. 

To  obviate  this  objection,  and  not  to  release 
property  already  subject  to  taxation,  as  well  as 
to  make  the  large  herds  of  cattle  kept  in  the 
unorganized  counties  bear  and  continue  to  bear 
their  fair  share  of  the  expenses  of  government, 
section  2  of  the  Act  was  made  to  provide  a 
means  of  collecting  such  tax. 

No  complaint  haa  ever  been  made  of  the  work- 
ings of  the  Law  of  1877,  which  substantially 
had  been  the  law  long  prior  thereto.  No  citizen 
of  the  organized  counties  or  other  person  own- 
ing stock  or  other  personal  property  in  the  wild 
country  west,  divided  by  imaf  inary  lines  into 
what  are  termed  *'  unorjB;anizea  counties,"  had 
ever  complained  of  paying  not  only  territorial, 
but  local,  taxes  upon  the  property  so  owned  by 
him.  But  under  the  amendmen  t  a  new  class  of 
taxpayers  was  reached;  not  onl^  the  personal 
property  of  persons  residing  without  the  un- 
organized counties,  but  that  of  persons  residing 
within  the  unorganized  counties,  is  subjected  to 
taxation;  and  it  is  one  of  these  individuals  that 
is  the  complainant  here;  and  his  complaint  is  not 
that  he  is  taxed  too  much,  but  that  he  is  not 
taxed  enoueh;  that  when  the  government  taxed 
his  personal  property  it  should  also  have  taxed 
his  real  property.  It  is,  to  say  the  least,  a  re- 
markable case  of  unjust  discrimination. 

Is  the  law,  then,  which  reaches  out  and  seeks 
to  tax  the  personal  property  within  the  unor- 
ganized counties  open  to  the  objection  that  it  is 
unjusfdiscrimination  in  taxing  different  kinds 
of  property?"  The  court  cannot  shut  its  eyes 
to  the  fact  known  to  all  that  the  western  prai- 
ries are  avast  cattle  range,  covered  with  thous- 
ands of  cattle  of  great  value,  whose  owners 
ought  in  good  ri^ht  to  bear  a  fair  share  of  the 
burdens  or  taxation,  necessary  in  the  enactment 
and  enforcement  of  the  laws  to  which  thev 
look  for  the  protection  of  their  property.  Is  it 
an  unjust  discrimination  to  make  idl  the  cattle 
on  a  given  range  subject  to  taxation  under  the 
Law  of  1885,rather  than  a  select  number,  as  un- 
der the  Law  of  1877? 

All  tax  laws  are  necessarily  harsh  and  arbi- 
trary; there  can  under  no  system  of  government 
be  an  entire  freedom  from  unjust  discrimina- 
tion; but  the  entire  scope  and  result  of  a  system 
of  taxation  must  be  considered,  rather  than  a 
literal  and  exact  rendering  and  construction  of 
a  word  or  phrase  of  the  statute  providing  it. 

I  think  this  law  is  not  open  to  the  charge  of 
an  unjust  discrimination,  and  that  it  may  be 
sustained  upon  either  of  two  grounds:  (1)  that 
it  was  a  providing  of  the  machinery  for  col- 
lecting taxes  on  property  subject  to  taxation; 
(2)  an  allowable  exemption  of  real  property 
within  the  unorganized  counties. 

The  Law  of  1877  provided  for  seventeen  dis- 
tinct exemptions  of  property,  and  provided  that 
all  other  property  should  be  subject  to  taxation, 
and  this,  with  a  few  modifications,  has  been 
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limits  of  the  authority  levying  !he  tax,"  etc. 
Article  10,  ^  3,  Const.  Colo. 

Nor  does  there  appear  to  have  ever  been  any 
construction  of  this  section  by  Colorado  or 
Wyoming,  and  this  is  the  first  time  to  our 
knowledge  that  it  has  been  before  the  courts  of 
this  Temtory.  The  language  is  not  unlike  that 
used  by  the  Judges  in  determining  the  effect  of 
those  provisions  of  modem  Constitutions  relat- 
inir  to  uniformity  and  equality  of  taxation. 

What  is  meant  by  the  clause  prohibiting  a 
*'  discrimination  in  taxing  the  different  kinds 
of  property?"  Does  it  mean,  as  claimed  for  it 
by  the  learned  Judge  in  the  foregoing  opinion, 
such  a  uniform  system  of  taxation  as  that 
when  any  property  within  the  taxing  district  is 
made  subject  to-  taxation  all  other  property 
within  the  district  must  be  equally  so  subject? 
Let  us  examine  the  section.  "  It  does  not  in 
terms  require  either  a  uniform  rule  or  rate  of 
taxation;  it  prohibits  a  discrimination.  This 
word  cannot  have  a  literal  rendering.  All  laws 
are  open  to  the  objection  of  discrimination, 
and  sometimes  even  of  uniust  discrimination. 
Laws  providing  for  levy  and  collection  of  taxes 
discriminate  when  property  by  intention  or 
mistake  escapes  taxation.  So,  also,  in  case  of 
local  assessment  for  sidewalks  and  municipal 
improvements;  license  taxes  upon  business; 
taxes  upon  dogs;  errors  in  valuation,  whereby 
property  in  one  locality  is  assessed  at  a  higher 
price  or  at  a  higher  rate  than  in  another,  where 
personal  property  tax  is  made  a  lien  upon  real 
property;  and  some  of  them,  perhaps,  are  an 
unjust  discrimination,  yet  no  one  seems  to  think 
they  avoid  the  taxes  collected  under  such  laws, 
or  that  the  statute  is  open  to  the  constitutional 
objection  here  raised.  Taxation  of  property 
always  requires  the  exercise  of  judgment  and 
of  a  careful  discrimination.  Taxation  of  the 
different  kinds  of  property  without  discrimina- 
tion (using  the  word  in  its  popular  sense)  would 
lead  to  the  very  error,  and  produce  the  very 
mischief.  Congress  has  sought  by  this  provision 
to  prevent.  Discrimination  cannot  mean  uni- 
formity of  taxation,  for  laws  establishing  a 
uniform  rate  or  rule  may  unjustly  discriminate 
in  favor  of  or  against  other  property  of  the 
same  class.  A  law  which  taxes  all  farms  at 
the  same  price,  which  fixes  the  value  of  every 
acre  of  land,  every  horse,  every  cow,  and  every 
article  of  each  class  of  personal  property  at  the 
same  sum  for  purposes  of  taxation,  would  be 
uniform;  but  who  would  not  say  at  once  that 
such  a  system  was  an  unjust  discrimination; 
yet,  to  correct  such  a  wrong,  the  injured  party 
must  seek  his  redress  from  the  Legislature,  and 
not  from  the  courts. 

Says  Judge  Cooley,  in  ToxingUood  v.  Sextan, 
32  Mich.  406,  where  it  was  objected  that  similar 
taxation  was  not  uniform: 

"  The  objection  to  a  want  of  uniformity  is 
wholly  misplaced  here.  Uniform  itv  is  the 
very  basis  of  this  tax.  It  is  levied,  entirely 
without  discrimination;  and  the  real  objection 
to  it  is,  not  that  it  lacks  uniformity,  but  that 
the  Legislature  were  unjust  in  maKing  it  uni- 
form, instead  of  levying  it  by  some  standard  of 
discrimination.  The  objection  presents  a  case 
of  misapplication  of  terms.  It  is  also  present^ 
to  the  wrong  tribunal." 

To  avoid  such  a  uniformity  Congress  has 
prohibited  discrimination,  which  must  be  con- 
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strued  to  mean  unjust  discriminatioii;  a  d»- 
crimination  in  favor  of  one  kind  of  p^peity 
as  against  another;  a  discrimination  which  pre- 
vents each  kind  of  property  subject  to  taxalioD 
from  bearing  its  fair  and  eaual  share  of  the 
burden  imposed  upon  all.  In  this  aeoae  the 
words  are  aptly  chosen;  in  any  other  they  are 
meaningless,  and  lead  to  absurd  results. 

Under  this  construction  we  are  free  from 
many  of  the  perplexities  in  which  courts  have 
found  themselves  in  determining  whether  laws 
which  were  not  discriminating  were  uoiform. 
The  disjunctive  clause  with  which  thtsprovlaoo 
is  connected  further  limits  and  explains  it:  stand- 
ing alone  it  might  be  construed  to  mean  that  all 
property  of  every  kind  must  be  taxed  equally, 
without  discrimination;  but  the  words  * 'subject 
to  taxation,"  limiting  the  words  and  clause  of 
which  they  form  a  part,  extend  their  limitisf 
power  to  the  principal  clause,  which  the  dis- 
junctive clause  itself  limits,  so  that  the  mean- 
ing of  both,  construed  together,  is  that  there 
shall  be  no  unjust  discrimination  in  thetaxatiiM 
of  the  different  kinds  of  property  subject  to 
taxation,  but  all  such  property  shall  be  taxed 
in  proportion  to  its  value.  These  words, 
'*  subject  to  taxation,"  are  of  importance  in  the 
construction  of  this  section;  without  them,  all 
property  would  be  subject  to  taxation;  wiih 
them,  only  certain  property  is  liable  to  taxation. 

Who  is  to  determine  what  property  is  **  sub- 
ject to  taxation?"  The  courts  cannot  deter- 
mine. It  is  a  legislative  function.  It  can  only 
be  exerclBed  by  the  Legislature  or  by  Oon- 
gress.  Congress  has  not  seen  fit  to  exercise  it, 
but  has  given  to  the  Legislature  the  absolute 
control  over  "  all  rightful  subjects  of  legisla- 
tion," saving  and  reserving  to  itself  alone  the 
ri^ht  to  modify  or  annul  the  same.  This  cer- 
tainly is  a  rightful  subject  of  legislation,  and  il 
follows  that  Congress  has  given  to  the  Legisla- 
ture the  right  to  apportion  and  subject  prop- 
erty to  taxation. 

The  Legislature,  then,  has  a  right  to  sav 
what  property  shall  be  subject,  and  what  shall 
not  be  ''subject  to  taxation;"  what  property  shall 
be  taxed,  and  what  property  shall  be  exempt 
from  taxation — limited  only  by  the  provision 
that  all  property  so  subject  to  taxation  shall  be 
taxed  without  unjust  "discrimination  "  in  favor 
of  one  kind  of  property  as  against  another,  so 
that  every  kind  of  such  property  shall  be  taxed 
in  proportion  to  its  value.  Without  the  limita- 
tions contained  in  sections  1851  and  1925,  Re- 
vised Statutes  United  States,  under  the  senenl 
legislative  power  granted  this  Territory  the  L^ 
islature  would  have  absolute  control  of  the  sub- 
ject of  taxation.  It  could  arbitrarily  say  what 
property  should  bear  the  burdens  of  taxation, 
and  what  should  escape.  It  could,  perhaps, 
unjustly  discriminate  in  favor  of  the  rich  as 
against  the  poor,  and  in  favor  of  one  claas  of 
property  as  against  another,  irrespective  of 
the  public  good  or  the  future  benefit  to  be  de- 
rived therefrom,  except  in  so  f ar  aa  it  would 
be  restrained  by  the  provision  of  the  Federal 
Constitution  itself.  • 

Great  powers  were  given  Legislatures  under 
the  earlier  Constitutions  of  the  States,  and  in 
some  those  powers  are  still  retained;  but  the 
people  have  grown,  restless  under  taxation  laws 
which  favor  the  few  as  against  the  many,  and 
unjustly  discriminate  in  favor  of  one  cuss  as 
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4igaiii8t  another,  and  have  sought  to  remove 
from  the  influence  of  the  lobby  and  the  trade 
of  le^slation  the  right  to  exempt  property 
from  Its  proper  share  of  the  public  burden. 

In  many  of  the  States  all  property  is  subject 
to  taxation  except  as  exempted  in  the  Consti- 
tution itself.  This  is  the  case  in  Ohio.  In- 
•diana.  Minnesota,  Virginia,  West  Yirginia, 
North  Carolina,  South  Carolina,  Tennessee, 
California.  Kerada,  Colorado  and  Florida. 
In  some  the  people  have  contented  themselves 
with  providing  in  their  Constitutions  that  "tax- 
ation shall  be  equal  and  uniform  throughout 
the  State,"  as  in  New  Jersey,  Pennsylvania, 
Michigan,  Wisconsin,  Kansas,  Missouri,  Ar- 
kansas, Texas,  Oregon,  Georgia  and  Louisiana; 
while  in  others,  of  the  older  States,  the  Legis- 
lature is  still  unrestricted  in  its  power  over 
•the  question  of  taxation.  Our  organic  law  is 
more  like  the  Constitutions  of  those  States 
wherein  the  Legislature  is  not  restricted  as  to 
•exemptions,  except  in  so  far  as  that  taxation 
must  be  equal  and  uniform.  Since  Congress 
has  not  attempted  to  designate  what  property 
«ball  be  subject  to,  or  what  shall  be  exempt 
from,  taxation,  we  shall  be  little  benefited  by 
•examination  of  the  decisions  of  those  States 
whose  Constitutions  enumerate  the  classes  of 
property  which  are  exempt. 

^or  are  we  fettered  by  the  rule  of  uniformity 
which  has  led  to  such  learned  and  protracted 
•discussions  by  the  courts  in  sustaining  laws  ad- 
mittedly wise  and  without  unjust  discrimina- 
tion, but  which  seemed  obnoxious  to  the  objec- 
tion that  they  were  not  uniform.  As  we  have 
;8een,  laws  which  are  uniform  may  unjustly 
diacrimmate;  and  the  converse  is  equally  true, 
that  laws  which  do  not  unjustly  discriminate 
may  not  be  uniform. 

la  this  law  open  to  the  objection  that  it  un- 
justly discriminates  in  taxing  different  kinds  of 
property?  The  Act  was  approved^  March  12, 
1885,  and  is  made  an  amendment  of  section  17 
of  the  Revised  Law  of  1877,  amending  that 
section  to  read  as  therein  provided.  It  consists 
of  three  sections,  the  first  of  which  provides: 

'  *  All  personal  property  is  to  be  listed,  as- 
sessed and  taxed  in  the  county  where  said 
Sioperty  may  be  situated  and  kept  on  the  first 
ay  of  April  of  the  then  current  year,"  etc. 
Section  2  provides:  "When  any  personal 
properly  is  situated  and  kept  in  any  unorgan- 
izea  county  of  this  Territory,  then  such  prop- 
erty shall  be  subject  to  taxation  in  the  nearest 
organized  county  thereto,  and  shall  be  listed 
and  assessed  by  the  assessor  of  said  nearest  or- 
^nized  county;  and  when  said  unorganized 
county  borders  upon  two  or  more  organized 
counties,  then  said  property  shall  be  assessed 
and  taxed  in  that  organized  county  having  the 
ffTeatest  extent  of  contiguous  boundary  line." 
And  the  third  section  provides  a  penalty  for 
violation  of  the  requirements  of  the  Act. 

Section  17,  before  amendment,  read  as  fol- 
lows: "All  personal  property  is  to  be  listed,  as- 
sessed anditaxed  in  the  county  where  the  owner 
resides  on  the  first  day  of  January  of  the  then 
current  year,  or  where  the  property  is  kept. 
But  if  the  owner  resides  out  of  the  Territory,  it 
is  to  be  listed  and  taxed  where  it  may  be  at  the 
time  of  listing." 

One  of  the  changes  sought  to  be  made  by 
this  neve  statute  was  to  fix  the  aitus  of  personal 
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property  for  taxation.  As  the  law  existed 
prior  to  1885,  personal  property  could  be  taxed 
either  where  the  owner  resided,  where  he  was 
when  it  was  listed,  if  a  nonresident,  or  where 
the  property  was  kept.  Under  the  Law  of 
1885,  the  ntu8  of  all  personal  property  is  where 
it  is  situated  or  kept.  This  change  relieved 
from  taxation  a  large  class  of  personal  property 
which  had  prior  thereto  been  taxed  to  residents 
of  the  organized  counties,  and  to  nonresidents 
where  listed. 

To  obviate  this  objection,  and  not  to  release 
property  already  subject  to  taxation,  as  well  as 
to  make  the  large  herds  of  cattle  kept  in  the 
unorganized  counties  bear  and  continue  to  bear 
their  fair  share  of  the  expenses  of  government, 
section  2  of  the  Act  was  made  to  provide  a 
means  of  collecting  such  tax. 

No  complaint  haa  ever  been  made  of  the  work- 
ings of  the  Law  of  1877,  which  substantially 
had  been  the  law  long  prior  thereto.  No  citizen 
of  the  organized  counties  or  other  person  own- 
ing stock  or  other  personal  property  in  the  wild 
country  west,  divided  by  imaginary  lines  into 
what  are  termed  *'  unorjB;anizea  counties,"  had 
■"ever  complained  of  paying  not  only  territorial, 
but  local,  taxes  upon  the  property  so  owned  by 
him.  But  under  the  amendment  a  new  class  of 
taxpayers  was  reached;  not  only  the  personal 
property  of  persons  residing  without  the  un- 
or^nized  counties,  but  that  of  persons  residing 
within  the  unorganized  counties,  is  subjected  to 
taxation;  and  it  is  one  of  these  individuals  that 
is  the  complainant  here;  and  his  complaint  is  not 
that  he  is  taxed  too  much,  but  that  he  is  not 
taxed  enoueh;  that  when  the  government  taxed 
his  personal  property  it  should  also  have  taxed 
his  real  property.  It  is,  to  say  the  least,  a  re* 
markable  case  of  unjust  discrimination. 

Is  the  law,  then,  which  reaches  out  and  seeks 
to  tax  the  personal  property  within  the  unor- 
ganized counties  open  to  the  objection  that  it  is 
unjusfdiscrimination  in  taxing  di£ferent  kinds 
of  property?"  The  court  cannot  shut  its  eyes 
to  the  fact  known  to  all  that  the  western  prai- 
ries are  a  vast  cattle  range,  covered  with  thous- 
ands of  cattle  of  great  value,  whose  owners 
ought  in  good  ri^ht  to  bear  a  fair  share  of  the 
burdens  or  taxation,  necessary  in  the  enactment 
and  enforcement  of  the  laws  to  which  they 
look  for  the  protection  of  their  property.  Is  it 
an  unjust  discrimination  to  mase  all  the  cattle 
on  a  given  range  subject  to  taxation  under  the 
Law  of  1885, rather  than  a  select  number,  as  un- 
der the  Law  of  1877? 

All  tax  laws  are  necessarily  harsh  and  arbi- 
trary; there  can  under  no  system  of  government 
be  an  entire  freedom  from  unjust  discrimina- 
tion; but  the  entire  scope  and  result  of  a  system 
of  taxation  must  be  considered,  rather  than  a 
literal  and  exact  rendering  and  construction  of 
a  word  or  phrase  of  the  statute  providing  it. 

I  think  this  law  is  not  open  to  the  charge  of 
an  unjust  discrimination,  and  that  it  may  be 
sustained  upon  either  of  two  grounds:  (1)  that 
it  was  a  providing  of  the  machinery  for  col- 
lecting taxes  on  property  subject  to  taxation; 
(2)  an  allowable  exemption  of  real  property 
within  the  unorganized  counties. 

The  Law  of  1877  provided  for  seventeen  dis- 
tinct exemptions  of  property,  and  provided  that 
all  other  property  should  be  subject  to  taxation, 
and  this,  with  a  few  modifications,  has  been 
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the  law  since  1862 — more  than  a  quarter  of  a 
century.  Congress  has  had  before  it  the  laws 
of  each  session  of  our  Legislature  containing 
these  provisions,  and  the  amendments  made 
thereto  from  time  to  time,  and  it  has  neither 
disapproved  nor  modified  them.  They  have 
therefore,  within  the  rule  laid  down  by  the 
Supreme  Court  of  the  United  States,  received 
the  implied  sanction  of  Congress.  Clinton  v. 
Englebref^t,  80  U.  S.  13  Wall.  434  [20  L.  ed. 
6591. 

No  one  during  all  these  years  has  ever  ques- 
tioned the  constitutionality  of  the  law  allowing 
these  exemptions,  though  various  questions  of 
taxation  have  been  heard  and  determined  in  the 
lower  courts,  some  of  which  have  been  carried 
to  the  Supreme  Court  of  the  United  States;  yet 
it  has  been  tacitly  admitted  during  all  these 
years,  notwithstanding  all  the  diligent  research 
of  counsel  in  preparation  of  cases  raising  various 
questions  as  to  the  validity  of  our  statutes  on 
taxation,  that  the  exemption  of  enumerated 
property  to  each  citizen;  of  all  the  property  of 
certain  infirm  and  indigent ;  of  all  property 
of  charitable  and  benevolent  institutions,  and  of 
lands  whereon  are  grown  trees,  and  are  placed 
other  improvements  of  benefit  to  the  people  at 
large — was  not  an  unjust  "discrimination  in 
the  taxing  of  different  kinds  of  property." 

It  is  true  that  no  length  of  time  except  by 
limitation  of  law,  and  no  mere  submission  to  or 
failure  to  question  a  statute,  are  proof  to  a  court 
of  its  invalidity;  but  the  circumstances  con- 
nected with  the  execution  of  the  law  whose  va- 
lidity is  attacked  lon^  subsequent  to  its  enact- 
ment may  be  taken  into  consideration  by  the 
court,upon  the  theory  that  if  so  glaring  a  consti- 
tutional defect  existed,  as  is  here  now  claimed 
for  the  first  time,  some  of  these  legal  gentlemen 
in  the  examination  of  kindred  qu^tions,  or  the 
courts  in  determining  the  same,  would  proba- 
bly have  suggested  its  existence. 

If  it  is  a  (flscrimination  to  tax  the  i)er8onal 
property  within  the  unorganized  coimties,  and 
leave  untaxed  the  real  property,  it  was  a  dis- 
crimination to  tax  a  portion  of  the  personal 
property,  and  to  leave  the  balance  untaxed  un- 
der the  Law  of  1877;  or,  if  that  can  be  excused 
on  the  ground  that  the  gitus  of  the  property 
was  made  to  follow  the  owner,  it  was  certainly 
a  discrimination  to  tax  the  man  who  lived  in 
the  organized  county  to  the  full  limit  of  the 
law,  and  to  omit  to  tax  his  wealthier  neighbor, 
who  happened  to  live  just  across  the  line  in  an 
unorganized  county. 

If  it  is  conceded  that  the  failure  to  provide 
machinery  for  the  collection  of  any  tax  within 
the  unorganized  counties  can  excuse  such  appar- 
ent discrimination,  as  the  learned  Judge  in  the 
Srincipal  opinion  seems  to  admit,  I  cannot  un- 
erstand  by  what  logic  the  providing  of  the 
machineiy  to  collect  a  part  of  it  is  a  discrimina- 
tion, or  how  a  man  can  be  heard  to  complain 
in  a  court  that  be  is  unjustly  discriminated 
against,  when  he  has  paid  taxes  on  his  cattle, 
in  that  he  has  not  been  required  to  pay  taxes  on 
his  farm. 

It  was  a  part  of  the  code  of  morals  sought  to 
be  established  by  our  Saviour  that  if  they  smite 
you  on  one  cheek,  you  must  turn  the  other  ^so; 
but  the  rule  has  never  before  so  far  found  its 
way  into  the  legislation  of  our  country  as  to  be 
attempted  to  be  enforced  by  the  courts.  It  oc- 
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curs  to  me  that  if  the  Legislature  has  permitted 
property  to  go  untaxed  in  the  unorganized 
counties,  and  thereby  the  burden  has  been  in- 
creased upon  those  in  the  organized  ooanties, 
and  thereby  it  has  unjustly  discriminated 
against  certain  kinds  of  property  and  in  fsvor 
of  others,  when  it  takes  one  step  in  the  direc- 
tion of  lifting  that  burden  by  taxins  personal 
property  it  is  not  a  step  towards  oiscrimina- 
tion.  If  so,  when  it  advances  the  other  step, 
and  taxes  all  property  in  the  imorganized  cono- 
ties,  discrimination  will  be  complete.  And 
if  it  was  not  a  discrimination  to  fail  to  ooHeci 
any  tax  on  any  property  in  the  unorganized 
territory,  I  cannot  see  how  it  is  a  discrimina- 
tion to  fail  to  collect  it  on  a  part.  Certainly 
the  greater  is  presumed  to  include  the  leas;  and 
if  it  was  not  unjust  to  allow  the  whole  to  es- 
cape  taxation,  I  cannot  see  bow  it  ia  unjost  to 
allow  the  part. 

But  it  is  said  that  when  you  commence  tax- 
ing in  a  district  you  must  tax  every  thin?  sob- 
ject  to  taxation;  that  when  any  tax  is  leaned  in 
an  unorganized  county,  you  must  levy  it  upon 
all  propnerty.  There  are  no  taxing  diabicts  for 
the  territorial  tax;  its  district  is  the  entire  Ter- 
ritory, and  the  machinery  by  wbidi  this  tax  is. 
collected  is  found  in  the  local  organization  of 
the  cotmties.  If  this  position  be  correct,  tint 
it  is  only  necessary  to  neglect  to  tax  all  prop- 
erty in  a  given  district  to  make  the  taxatioB 
valid,  then  the  territorial  tax  could  be  abated  in 
any  organized  county,  so  that  it  is  abated  on  all 
property.  This  cannot  be  true.  It  would  be 
an  unjust  discrimination,  an  arbitrary  and  il- 
legjJ  exemption.  *  . 

The  failing  to  provide  machinery  to  collect  the 
territorial  tax  in  unorganized  counties  can  only 
be  excused  upon  some  good  ground  proBumca 
to  exist.  The  presumption  is  in  favor  of  the 
law;  and  it  will  be  presumed  that  the  Legisla- 
ture is  advancing  the  machinery  for  collection 
of  taxes  upon  property  in  the  outlying  Terri- 
tory as  fast  as  it  will  pay  to  do  so.  It  would 
be  bad  legislation  to  provide  for  the  assessment 
of  a  tax  yielding  $1,000,  which  wonkl  coA 
$2,000  in  its  collection.  Such  legislation  and 
such  taxation  would  be  an  unjust  diacrfmiot- 
tion  against  those  required  to  pay  the  extra  and 
unnecessary  expense. 

The  cost  of  collecting  taxes  upon  real  prop- 
erty is  slower  and  mudi  more  expearive  than 
that  upon  personal  property,  which  can  be  n- 
moved  and  exposed  for  aale  by  distresi.  Be- 
sides, there  is  little  real  property  in  the  unor- 
ganized counties,  to  which  the  settlers  have  ac- 
quired title;  and  it  is  presumed  that  when  in 
the  judgment  of  the  Legislature  the  ends  of 
justice  will  be  best  subserved  with  least  dis- 
crimination against  the  property  owners  aad 
taxpayers,  by  providing  for  collection  of  taxes 
upon  the  real  property  of  unorganized  oountiecv 
it  will  be  done. 

This  court  will  be  justified  in  setting  tfide 
the  laws  of  the  Legislature  only  when  it  caa 
plainly  see,  under  any  view  that  can»  be  taken 
of  the  law,  that  it  is  clearly  in  violatkni  of  the 
orsanic  Act.  If  we  were  in  doubt  even  of  the 
validity  of  the  Act,  such  doubt  must  be  rcaoived 
in  favor  of  the  law;  a  fortiori,  when  dK 
court  is  unable  to  see  how  any  class  of  dtlKM 
or  any  class  of  property  has  been  uutostly  dlh 
crimmated  agauist  by  thia  Act,  it  will  not  go 
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into  the  realms  of  speculation  for  some  possible 
or^nic  defect. 

Were  the  case  one  of  uniformity  as  to  the  rule 
of  taxation,  as  in  Wisconsin,  or  the  rate  of 
taxation,  as  in  Kansas,  under  their  Constitu- 
tions, we  might  well  pause,  and  in  the  language 
of  the  learned  Judge  who  delivered  the  opinion 
of  the  court  in  WUeontin  Central  Railroad 
Company  v.  Taylor  County,  52  Wis.  42,  say: 

"  It  is  well  to  move  slowly,  and,  if  possible, 
with  fixed  sandals,  and  upon  no  slippery  path- 
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m  that  learned  court  held,  in  the  case  just 
dted,  under  a  Constitution  proyiding  that  '*The 
rule  of  taxation  shall  be  uniform  throughout 
the  State,"  that  the  Legislature  had  the  power 
to  exempt  the  plaintiff  railway  for  a  term  of 
years  from  all  taxation;  and  in  Kansas,  under 
a  Constitution  that  provides  that  "  The  Legis- 
lature shall  provide  for  a  uniform  and  equal 
rate  of  assessment  and  taxation,"  her  court 
held  valid  a  statute  which  provided  that  real 
property  only  of  that  part  of  the  town  set  off  and 
annexed  to  another  town  should  be  liable  for  its 
proportion  of  the  debt  of  the  old  town  from 
which  it  was  severed.  Ottawa  Co,  v.  Ndaon, 
19  Kan.  284. 

The  party  whose  real  property  had  been  as- 
sessed for  a  tax  to  pay  this  debt  complained 
that  such  a  law  was  not  uniform  and  equal 
under  the  Constitution;  that  owners  of  per- 
sonal property  should  be  also  taxed  for  this 
purpose.  It  would  seem  difficult  to  sustain 
such  legislation  under  such  a  constitutional 
provision;  and  the  court,  admitting  the  difficul- 
ty of  its  position,  says:  "To  say  that  all  assess- 
ments and  aU  taxes  must  be  equal  and  uniform 
in  onder  to  be  valid;  that  the  tax  in  this  case  is 
not  equal  and  uniform,  and  therefore  that  the 
tax  in  this  case  is  void—is  an  argument  so  short, 
so  simple,  so  logical,  and  so  easy  of  comprehen- 
sfon^that  all  persons  who  cannot  or  will  not  push 
their  inquiries  into  a  broader  field  of  investiga- 
tion will  gladly  accept  it  as  true  and  think  it  con- 
clusive. "  And  the  court  then  proceeds  to  argue 
that  the  words  of  the  Constitution  cannot  have 
a  literal  construction;  that  there  underlies  all 
such  instruments  a  principle  which  the  court 
in  its  interpretation  is  bound  to  respect;  and 
then  continues  to  show  the  lack  of  unjust  dis- 
crimination in  the  Act,  and  that  it  is  within  the 
spirit  and  meaning  of  the  Constitution. 

We'are  met  with  no  such  obstacles  here.  Our 
organic  law  does  not  require  the  law  of  taxa- 
tion to  be  uniform  either  in  rule  or  rate.  It 
embodies  the  very  principle  invoked  by  these 
learned  courts  as  concealcKi  in  or  lying  oack  of 
the  wording  of  their  organic  laws.  In  m)r  ludg- 
ment,  the  failure  of  the  Legislature  to  provide  the 
machinery  for  collection  of  the  tax  on  real  prop- 
erty withm  the  unorganized  counties  did  not 
invalidate  the  tax  collected  for  territorial  pur- 
poses on  personal  property. 

Again,  if  this  legislation  is  to  be  interpreted 
as  an  exemption  of  the  real  property  within  the 
anarganizea  counties,  I  have  no  doubt  of  the 
conatitutionality  of  such  legislation. 

When  it  is  once  admitted  that  the  Legisla- 
ture has  power  to  exempt  property  from  taxa- 
tion, the  most  difficult  obstacle  has  been  over- 
come. The  only  limitation  upon  such  power 
of  exemption  is  that  it  shall  not  work  an  un- 
just discrimination  as  against  other  property. 
3  I^.  R.  A. 


Why,  under  such  an  interpretation  of  the  stat- 
ute, might  not  the  Legislature  have  exempted 
all  the  real  property  in  the  unorganized  coun- 
ties in  terms,  so  Ion?  as  they  remain  unorgan- 
ized? There  is  no  local  government  to  main- 
tain, no  discrimination  is  made  except  as 
against  the  Territory  and  the  taxpayers  of  the 
organized  counties;  and  if  it  appear  that  in  the 
present  or  near  future  the  entire  Territory  may 
be  benefited  by  such  a  provision  of  taxation, 
then  no  discrimination  is  made  as  against  them. 
Such  exemptions  are  presumed  to  be  for  the 
public  benent. 

The  United  States,  upon  this  theory,  not 
only  offers  her  homesteads  free  to  the  settler, 
but  exempts  them  from  all  debts  contracted  by 
him  prior  to  issue  of  patent.  The  setUer  who 
pushes  out  over  the  frontier  line  into  the  un- 
settled country  is  generally  poor,  and  the  in- 
ducement offered  him  of  free  lands,  coupled 
with  exemption  from  taxation  during  the 
period  of  early  settlement,  might  benent  the 
entire  Territory  by  hastening  an  early  opening 
and  development  of  the  unorganized  county, 
which,  but  for  such  inducement  extended, 
might  long  remain  unoccupied,  and  might 
fail  to  bring  into  the  treasury  any  revenue 
from  taxation  for  a  much  greater  length  of 
time. 

Such  laws  are  continuously  sustained  by  the 
courts.  Exemptions  of  property  for  manufac- 
turing purposes  have  always  been  sustained 
wherever  the  Legislature  has  the  power  to  ex- 
empt, the  presumption  being  that  they  contrib- 
ute to  the  general  public  benefit.  Oardiner  C. 
A  IF.  Factory  Co,  v.  Gardiner,  6  Maine,  188; 
St,  Joeeiph  v.  Hannibal  db  St.  J,  R,  Co,  89  Mo. 
476;  Brewster  v.  Hough,  10  N.  H.  188;  Tornlin- 
son  V.  Jeuvp,  82  U.  8. 15  WaU.  464  [21  L.  ed. 
204];  Oirist  Church  Hospital  y,  PhOa,  Co,  24 
Pa.  229. 

In  general,  the  exemption  must  be  of  a  class, 
and  not  of  an  individual  of  a  ckiss;  and  under 
every  statute  there  must  be  some  good  reason 
for  the  exemption;  otherwise,  the  legislation 
will  be  open  to  the  objection  of  unjust  dis- 
crimination; any  arbitrary  and  invidious  ex- 
emption of  a  person  or  class  will  be  void. 

IM  o  good  reason  appears  to  me,  if  the  Legis- 
lature intended  by  this  Act  to  exempt  all  real 
property  from  taxation  in  the  unorganized 
counties  for  the  public  benefit,  such  as  the  en- 
couraging of  emigration,  why  the  law  is  not  as 
valid  a  one  as  that  exempting  a  class  of  manu- 
facturers engaged  in  a  certain  line  of  work 
from  exemption  for  a  term  of  years.  It  is  in 
some  respects  less  objectionable,  in  that  no 
period  of  time  is  fixed  for  the  expiration  of  the 
exemption,  and  the  benefit  Is  one  more  gen- 
eral to  the  entire  people  than  in  case  oi  the 
manufacturer. 

The  right  to  exempt  such  persons  and  cor- 
porations, in  States  where  the  right  of  exemp- 
tion is  not  restricted,  is  so  general  a  one  that  it 
long  ago  ceased  to  be  challenged;  and  the  Su- 
preme Court  of  the  United  States,  and  certain  of 
the  Supreme  Courts  of  the  States,  have  carried 
the  doctrine  so  far  as  to  hold  that  in  case  of 
charters  and  franchises  accepted  with  such 
exemption,  without  right  of  revocation  by  the 
State,  it  becomes  a  contract  which  binds  fu- 
ture Legislatures. 

Says  Judge  Bradley  in  East  Saginaw  Salt 
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Manufacturing  Company  v.  East  SaQinaw,  80 
U.  8. 18  Wall.  876  [20  L.  ed.  6131:  "It  is  un- 
necessary at  this  time  to  discuss  tbeq|uestion  of 
power  on  tbe  part  of  a  State  Le^slature  to 
make  a  contract  exempting  certain  property 
from  taxation.  Such  a  power  has  been  fre- 
quently asserted  and  sustained  by  tbe  decisions 
of  this  court"— citing  N,  J,  v.  Wihan,  11  U.  8. 
7  Cranch,  164  [8  L.  ed.  8081;  Gordon  v.  Appeal 
Tax  Court,  44  U.  8.  8  How.  188  [11  L.  ed.  529J; 
Piqua  Branch  Bank  v.  Enoop,  67  U.  8.  16 
How.  869  ri4  L.  ed.  977];  Dodge  v.  Wooleey,  59 
U.  8;  18  How.  881  [15  L.  ed.  4011;  JfcOeev. 
Mat/iis,  71  U.  8,  4  Wall.  148  [18  L.  ed.  814], 
and  others. 

This  doctrine  has,  however,  been  denied  by 
many  of  the  States,  and  it  has  been  vigorously 
maintained  that  no  Legislature  has  the  right  to 
tie  up  and  bind  future  Legislatures  as  to  the 
revenue  of  the  State.  As  late  as  1878  the 
Legislative  Assembly  of  the  District  of  Colum- 
bia passed  an  Act  exempting  from  taxation, 
for  ten  years,  such  real  and  personal  property 
as  miffht  be  actually  employed  within  the  Dis- 
trict n)r  manufacturing  purposes. 

Under  subsequent  legislation  by  Congress  all 
real  estate  in  said  district  was  made  nable  to 
taxation,  except  property  of  the  United  States, 
the  District  of  Columbia,  and  that  used  for  ed- 
ucational and  charitable  purposes;  and  it  was 
claimed  by  Welch,  a  manufacturer  who  had 
made  large  investments  under  ttie  former  law, 
that  it  was  a  contract  which  subsequent  legis- 
lation could  not  impair.  The  question  was 
also  raised  as  to  the  power  of  the  District 
Legislature  to  pass  such  an  Act.  Justice  Hunt, 
in  delivering  the  opinion  of  tbe  court,  says: 

*'It  is  not  open  to  reasonable  doubt  that 
Congress  had  power  to  invest,  and  did  invest, 
the  District  Government  with  legislative  au- 
thority, or  that  the  Act  of  the  Legislative  As- 
sembly of  June  26,  1878,  was  within  that  au- 
thority. We  shall  therefore  consider  the  ques- 
tion as  if  that  Act  exempting  manufacturing 
property  from  taxation  nad  been  passed  di- 
I'ectly  by  Congress.  It  does  not  create  a  con- 
tract in  the  sense  that  it  cannot  be  repealed. 
It  has  been  frequently  held  that  the  incorpora- 
tion of  a  companv  by  a  special  charter,  with 
the  exemption  of  its  lands  or  other  property 
from  taxation,  creates,  upon  the  acceptance  of 
the  charter,  a  contract  which  will  insure  that 
exemption  during  the  period  specified.  But 
the  present  case  does  not  come  within  the  rule.  | 


This  is  a  bounty  law,  which  is  good  as  long  as 
it  remains  unrepealed;  but  there  is  no  pMge 
that  it  shall  not  be  repealed  at  any  time." 
Welch  Y.  Cook,  97  U.  8.  542  [24  L.  ed.  1112]. 

If  it  is  conceded  that  the  Legislature  mar 
exempt  forty  acres  or  a  quarter  sectioD  of 
land  from  taxation,  which  has  grown  tbereoo 
a  certain  number  of  trees,  no  reason  appears 
why  it  may  not  exempt  wild  land  in  the  un- 
organized counties  for  a  limited  time,  to  tbe 
settler  who  takes  it  up  and  makes  improfe- 
ments  thereon. 

Nor  is  the  legislation  open  to  the  objectioa 
that  it  is  local  or  special.  It  is  not  local  be- 
cause it  applies  to  the  unoi^anized  oomitiei, 
and  not  to  the  whole  Territory  in  name.  It 
does  apply  to  the  whole  Territory  in  that 
the  proposition  is  open  to  the  people  of  tbe 
whole  Territory  who  desire  to  avail  themselves 
of  its  provisions;  and  the  benefit  to  be  delved 
from  the  earlv  settlement  of  tbe  new  oonntry 
is  to  be  sharea  in  b^  the  whole  Territory. 

The  same  objection  could  be  urged  to  mflb 
and  manufactories,  which  must  be  confined  to 
rivers  and  streams  of  water,  or  to  exemptioo 
of  agricultural  lands  for  planting  timber  he- 
cause  it  does  not  apply  to  cities  and  incorpo- 
rated towns.  The  term  ** unorganized  coun- 
ties "  is  not  one  of  place  or  location;  it  is  one 
of  class.  What  is  unorganized  to-day  may  be 
organized  to-morrow,  and  counties  and  por- 
tions of  counties  now  organized  may  again  be- 
come unorganized.  The  law  regards  tbe  fo- 
ture,  not  the  present  alone,  nor  the  past. 

Legislation  based  upon  the  populatioa  of 
cities  and  towns,  when  prospective  in  opera- 
tion, is  always  held  not  to  be  special  or  loeal; 
and  wb^y  should  this  legislation  based  upon  or- 
^nization,  which  rests  largely  upon  popula- 
tion, be  any  more  open  to  such  objection?  By 
local  or  special  is  meant  local  or  special  in  its 
effect  or  operation.  In  either  view  of  the  case, 
the  law,  so  far  as  it  provides  for  the  coUectiof 
of  a  territorial  tax  assessed  upon  personal  prop- 
erty in  the  unorganized  counties,  is  valid  and 
must  be  sustained;  but  in  so  far  as  it  seeks  to 
provide  for  local  taxation  to  be  expended  for 
the  sole  benefit  of  a  county  foreign  to  that 
wherein  the  property  is  situated,  it  is  iUecal 
and  void.  The  cause  must  be  remanded  for 
further  proceedings  in  accordance  with  the 
opinion  of  this  court. 

All  tbe  Justices  concur,  except  Jvstiee 
Thomas*  who  dissents. 
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V, 

William  E.  TALBOTT  et  al, 

(....NewMex ) 

The  alteration,  without  authority  or  dfarectlon 


from  the  holder,  of  a  note,  by  one  of  the  i 
changing  it  from  a  note  for  $1,900  at  8  per  i 
to  one  for  $1,600  at  12  per  cent,  as  well  as  chanr- 
ing  the  date,  is  a  material  alteration  which  dia- 
charges  an  accommodation  Indoiaer  who  did  not 
consent  thereto. 

(Pebruary  — ,  1880.) 


Jform,— Material  aUeration  of  note  dischargee  aJl 
previous  parties. 

Any  material  alterations  made  in  a  note  after  its 
execution  or  Indorsement,  such  as  inserting  words 
of  negotiability  or  altering  the  time  or  place  of 
8  L.  R.  A. 


payment,  discharges  the  previous  parties  to  It 
Woodworth  v.  Bank  of  America,  19  JohiM.  SH; 
Qute  v.  Small,  17  Wend.  S88;  Nasro  v.  FuUer,8l 
Wend.  374 ;  Bruce  v.  Weetcott^  8  Barb.  374;  8outb- 
wark  Bank  v.  Gross,  86  Fa.  80 ;  Stuzges  t.  WilUmBi 
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APPEAL  by  plaintiff,  from  a  Judgment  of 
the    Second    District    Court,     Bernalillo 
County,  dismissing,  as  to  defendant  Talbott, 
a  bill  for  the  restoration  of  an  altered  promis- 
sory note  to  its  original  form.    Affirmed, 
The  facts  are  fuUy  stated  in  the  opinions. 
JfMtr«.  H.  L«  Warren   and    Stone  ft 
Stone  for  appellant. 
Mr.  JX.  B.  Field  for  appellees. 

ReeTeSf  J.,  delivered  the  opinion  of  the 
court: 

On  the  26th  da^  of  September,  1885,  Frank 
Ruby  brought  his  bill  of  complaint  against 
William  E.  Talbott  and  John  William  Randall 
and  Teresa  M.  Randall,  defendants.  The  bill 
alleges  that  the  complainant  loaned  to  John 
William  Randall  the  sum  of  $1,500;  ^ud  in 
consideration  of  the  loan,  and  as  evidence  of 
the  indebtedness,  the  defendant  executed  and 
delivered  to  one  Mariano  Armijo,  in  trust  for 
the  complainant,  his  promissory  note  herein- 
after descnbed. 

Prior  to  the  execution  and  delivery  of  the 
note  the  defendant  William  £.  Talbott  indorsed 
his  signature  and  name  upon  the  back  of  the 
note,  and  delivered  the  same  in  blank  to  the  de- 
fendant John  William  Randall,  and  afterwards 
the  same  was  signed  by  said  Randall,  and  by 
Teresa  Randall,  also  one  of  the  defendants, 
and  delivered  to  one  Mariano  Armijo  in  trust 
for  the  complainant.  When  the  note  was  de- 
livered to  Mariano  Armijo  the  same  was  in 
ifords  and  figures  as  follows,  to  wit: 
»1.600. 

Albuquerque,  N.  M.,  April  17,  1888. 

One  year  after  date  we  promise  to  pay  to  the 
order  of  Mariano  Armijo,  in  trust  for  Frank 
Ruby,  fifteen  hundred  no  hundredths  dollars, 
at  the  Central  Bank  here,  at  8  per  cent  per 
annum  from  date,  value  received. 

John  William  Randall. 
Teresa  M.Randall. 


On  the  same  day  the  note  was  indorsed  by 
Mariano  Armijo  as  follows: 

**Pay  to  Frank  Ruby  or  order.  Mariano 
Armijo." 

The  note  was  then  transmitted  by  Mariano  Ar- 
mijo to  and  received  by  the  complainant  The 
complainant  stated  that  at  the  time  he  received 
the  note  he  was  absent  from  the  Territory  of 
New  Mexico,  and  that  after  receiving  the  same, 
being  dissatisfied  with  the  form  thereof,  and 
being  desirous  of  obtaining  from  the  makers, 
William  E.  Talbott,  John  William  RandaU 
and  Teresa  M.  Randall,  another  and  different 
note  as  evidence  of  said  indebtedness,  instead 
and  in  lieu  of  the  note  above  set  forth,  for  that 
purpose  he  sent  and  transmitted  the  note  to  the 
partnership  firm  of  Armijo  Bros.  &Borrodaile, 
doinff  busmess  in  Bernalillo  County,  and  com- 
posed of  Mariano  Armijo  and  others,  and 
requested  and  directed  them  to  procure  and 
obtain  the  execution  and  delivery  of  a  different 
note,  as  before  mentioned. 

The  complainant  states,  on  information  and 
belief,  that  Armijo  Bros.  &  Borrodaile  neg- 
lected to  obtain  any  other  or  different  note  in 
lieu  of  the  above  mentioned  note,  and  that  the 
said  John  William  Randall  and  John  Borro- 
daile. while  the  note  was  in  the  possession  of 
the  firm,  changed  and  altered  it  without  the 
knowledge  or  consent  of  complainant,  in  such 
manner  that  the  same  became  and  was  in  form, 
words  and  figures  following,  to  wit: 

$1,590  00-100. 

Albuquerque,  N.  M.,  April  27,  1888. 

One  year  after  date  we  promise  to  pay  to  the 
order  of  Mariano  Arroiio,  in  trust  for  Frank 
Ruby,  fifteen  hundred  and  ninety  no  hun- 
dredths dollars,  at  the  Central  Bank  here  at  12 
per  cent  per  annum  from  date,  value  received. 
John  William  Randall, 
Teresa  M.  Randall, 
— and  signed  upon  the  back  as  hereinbefore 
stated. 


9  Ohio  St.  443;  Fltoh  v.  Jones,  6  BL  ft  BL  (85  Eng. 
C.  L.)288;  Edwards,  Bills  ft  Notes,  Oe. 

The  material  alteration  of  a  bill  by  a  party  dls- 
oharses  aU  parties  not  oonsentioflr  to  it.  BenJ. 
Chalm.  DlflT.  art.  248;  Chitty,  Bills  ft  Notes,  808;  2 
Daniel^NeiT.  Inst  883;  1  Edwards,  Bills  ft  Notes,  244: 
Master  v.  MiUer,2  H.  Bl.  141;  Hood's  App.  (Pa.)  6 
Cent.  Rep.  861 ;  Presbury  v.  Michael,  88  Mo.  642; 
Maekay  v.  Dodge,  6  Ala.  888 ;  Dletz  v.  Harder,  72 
Ind.  206 ;  Monroe  v.  Paddock,  76  Ind.  422 ;  Bowman 
V.  Mitchell,  79  Ind.  84;  Batchelder  v.  White,  80  Va. 
108 ;  Northern  Bank  v.  Farmers  Bank,  18  B.  Mon. 
608,  8  Bandolph,  Ck)m.  Paper,  866. 

AUenUion  hy  maker  discharges  indorser. 

£f  a  note  payable  generally  be  Indorsed  and  after- 
wardlB  altered  by  the  maker  and  made  payable  at  a 
particular  bank,  and  payment  is  accordlngrly  de- 
manded only  at  the  bank,  the  indorser  is  dis- 
cbarired.  Woodworth  v.  Bank  of  America,  19 
Johns.  801:  Nazro  v.  Fuller,  24  Wend.  874. 

An  alteration  made  by  tbe  maker  will  discharge 
an  accommodation  indorser,  especially  where  it  is 
fraudulently  made  (Aid rich  v.  Bmlth,  87  Mich.  468; 
Weyerhauser  v.  Dun,  1  Cent.  Rep.  1,  100  N.  T.  160: 
reversinir  16  N.  T.  Week  Dig.  412 ;  Stoddard  v.  Pen- 
niman,  108  Mass.  386;  Bank  of  the  Ohio  Valley  v. 
Lockwood,  13  W.  Va.  802) ;  although  altered  before 
the  maker  signed  or  delivered  it  (Halcrow  v.  Kelly, 
28  U.  C.  C.  P.  661 ;  Woodworth  v.  Bank  of  America, 
19  Johns.  891,  reversing  18  Johns.  816),  or  procured 
3  L.  R.  A. 


It  to  be  discounted.  Sturges  v.  Williams,  9  Ohio  St. 
448 ;  Waterman  v.  Vose,  48  Maine,  604 ;  Trigg  v. 
Taylor,  27  Mo.  245;  8  Randolph,  Oom.  Paper,  886. 

Material  alteration:  change  in  date. 
Any  change  In  the  date  imparts  a  new  legal  effect 
and  operation  to  it,  and  Is  a  material  alteration, 
which  avoids  as  against  prior  parties  and  sureties 
even  in  the  hands  of  a  bona  fide  holder  without  no- 
tice. Masters  v.  Miller,  4  T.  R.  880;  2  H.  Bl.  141;  Ow- 
ings  V.  Amot,  88  Mo.  406 ;  Britton  v.  Dierker,  46  Mo. 
602;  Daniel,  Neg.  Inst.  889.  • 

Change  in  amount. 
As  to  the  amount  of  principal  for  which  the  bill 
or  note  is  executed,  any  change  thereof  is  a  ma- 
terial alteration,  whether  it  be  increased  or  lessened 
(Bank  of  Ckimmerce  v.  Union  Bank,  8  N.  Y.  280; 
Goodman  v.  Eastman,  4  N.  H.  466;  Stephens  v. 
Graham,  7  Serg.  ft  R.  606 ;  Leith  v.  Elphinston,  cited 
in  Thom.  Bills  (Wilson^s  ed.).  Ill;  Batchelder  v. 
White,  80  Va.  108 :  Hall  v.  Fuller,  6  Bam.  ft  C.  760; 
Mills  V.  Starr,  2  Bailey,  L.  869);  and  such  alteration 
is  a  forgery.  Rex  v.  Poet,  Russ.  ft  Ry.  101 ;  3  Ran- 
dolph, Com.  Paper,  866;  Daniel,  Neg.  Inst.  848. 

Alteration  of  interest  c2ati«e. 
Any  addition  of  words  making  the  bill  or  note 
bear  interest  when  it  originally  did  not,  or  chang- 
ing the  time  when  interest  should  run,  or  varying 
the  percentage  of  interest,  is  of  the  same  character 
as  if  it  changed  the  principal.    Ivory  v.  Michael^  83 
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The  complainant  further  stated  that  the 
alteration  was  so  made»  without  any  authority 
or  direction  from  him,  by  Randall  and  Borro- 
daile,  or  one  of  them,  in  good  faith,  inadver- 
tently and  innocently,  for  the  purpose  and  with 
the  intent  on  their  part  to  execute  and  carry  out 
the  wishes  and  du^ction  of  complainant  in 
regard  to  the  procurement  of  another  and  dif- 
ferent note,  and  in  lieu  or  instead  of  the  first 
mentioned  note,  and  bv  mistake  and  inadver- 
tence on  their  part,  and  in  the  mistaken  belief 
that  b^  the  means  of  such  alteration  the  wishes 
and  directions  of  complainant  could  and  would 
be  as  well,  effectually  and  legally  accom- 
plished and  executed  as  by  the  execution  by 
the  makers  of  another  and  different  note  in  lieu 
thereof,  and  without  any  fraudulent  or  wrong- 
ful intent  on  their  part,  or  that  of  complainant, 
or  of  any  other  person ;  that  Talbott  pretends  and 
gives  out  that  the  alteration  was  made  without 
his  knowledge  or  consent,  and  that  by  reason 
thereof  he  l^came,  was,  and  is  released  and 
discharged  from  all  liability  to  complainant  by 
reason  of  the  no'e  and  loan;  alleges  that  John 
William  Randall  and  Teresa  M.  Randall  have 
become  and  now  are  nonresidents  of  this  Ter- 
ritory, and  insolvent,  so  that  an  action  or 
iudgment  at  law  against  them  would  be  use- 
less and  unavailing;  and  that,  unless  the  note 
be  restored  to  its  original  proper  form,  com- 
plainant will  sustain  irreparable  injury;  and 
prays  that  this  ma^  be  done,  and  for  further 
relief  in  the  premises  as  equity  may  require. 
All  the  defenaants  entered  tneir  appearance. 

The  defendant  Talbott  demurred  to  the  bill 
for  want  of  equity;  the  court  sustained  the 
demurrer,  and,  the  complainant  refusinj?  to 
plead  further,  the  court  dismissed  the  bill  as 
to  the  defendant  Talbott,  at  the  complainant's 
costs,  and  the  complainant  brings  the  case  into 
this  court  by  appeal,  and  assigns  as  errors: 

"(1)  The  district  court  erred  in  sustaining 


the  demurrer  of  appellee  William  £.  Talbott, 
one  of  the  defendants  below,  to  the  amended 
bill  of  complaint  of  appellant,  the  compiaiDant 
below,  and  in  dismissing  said  bill,  for  the  reason 
that  the  same  is  sufficient  in  form  and  sabstinoe 
to  entitle  said  complainant  to  the  relief  therein 
prayed.  -  And  said  complainant  prays  that  the 
judgment  aforesaid  may  be  reversed  and  an- 
nulled, and  that  he,  may  be  restored  U>  all 
things  which  he  has  loet  by  occasion  of  said 
judgment." 

Counsel  for  appellant  relies  upon  the  fdlow- 
ing  propositions  as  pounds  for  the  reversal  of 
the  judgment  in  this  case: 

(1)  Defendant  Talbott  was  a  ioint  maker  of 
the  note,  and  defendant  Randall  was  his  agent 
to  fill  up  and  deliver  the  same. 

(2)  The  alteration  having  been  innocentlv 
and  mistakenly  made,  under  the  admitted 
circumstances,  equity  has  jurisdiction  to  restore 
the  Instrument  to  its  proper  form. 

(8)  If  Borrodaile  and  Randull  held  to  have 
acted  for  appellants  and  not  as  strangers,  then 
the  bill  shows  that  they  were  acting  under  mis- 
take, and  without  fraudulent  purpoae;  and  ap 
pellant,  as  an  innocent  party,  is  entitled  in 
equity  to  the  correction,  which  cannot  impose 
any  burden  upon  Talbott  different  from  that 
which  he  confessedly  assumed  by  signing  the 
note  upon  the  faith  of  which  appellant  ad- 
vanced the  money.  Equity  has  jurisdiction  u> 
correct  a  mistake  of  law  as  well  as  of  fact, 
which  a  court  of  law  has  not. 

1.  The  authorities  cited  under  the  first  prop- 
osition present  the  case  of  a  blank  indoraemeot 
by  a  third  party,  made  before  the  instrument  is 
indorsed  by  the  payee,and  before  it  is  delivered; 
the  question  being  whether  the  party  is  to  be 
deemed  an  original  promisor,  guarantor  or  in- 
dorser.  This  question  was  fully  examined  by  the 
Supreme  Court  of  the  United  States  in  the  case 
of  Good  V.  Martin,  95  U.  S.  90  [24  L.  ed.  841.] 


Mo.  808;  Whltmer  v.  Frye,  10  Mo.  348 ;  Daniel.  Neg. 
Inst.  848. 

It  is  a  material  alteration  to  add  an  interest  clause, 
even  without  any  fraud  on  the  holder^s  part  (BenJ. 
Chalm.  Dlff.  art.  247;  2  Daniel,  Neg.  Inst.  896; 
Blakey  v.  Johnson,  18  Bush,  107 ;  Kennedy  v.  Cran- 
dell,  8  Lans.  1 ;  Lewis  v.  Shepherd,  1  Mackey,  46; 
Meyer  v.  Huneke,  56  N.  T.  412 ;  Schwarz  v.  Oppokl, 
74  N.  Y.  807 ;  McGrath  v.  Clark,  56  N.  Y.  84 ;  Long  v. 
Mason,  84  N.  C.  15;  Bradley  v.  Mann,  87  Mich.  1; 
Craighead  v.  MoLoney,  00  Pa.  211 ;  Jonee  v.  Bangs, 
40  Ohio  St.  180 ;  Bowman  v.  MitcheU,  79  Ind.  84;  Hart 
V.  douser,  80  Ind.  210;  Kountz  v.  Hart,  17  Ind.  820; 
Waterman  v.  Voee,  48  Maine,  604;  Boalt  v.  Brown. 
18  Ohio  St.  864 ;  Franklin  L.  Ins.  Co.  v.  Courtney,  60 
Ind.  184 ;  Brown  v.  Jones,  8  Port.  420 ;  Glover  v. 
Bobbins,  48  Ala.  280;  Lamar  v.  Brown.  66  Ala.  157; 
McVey  v.  Ely,  5  Lea,  488;  Capital  Bank  v.  Arm- 
strong, 62  Mo.  60 ;  Iron  Mountain  Bank  v.  Murdock, 
62  Mo.  70 ;  Presbury  v.  Michael,  88  Mo.  642 ;  Evans  v. 
Foreman,  60  Mo.  440;  Halcrow  v.  Kelly,  28  U.  C.  C. 
P.  551);  especially  where  the  contrary  was  agreed 
(Washington  Sav.  Bank  v.  Eoky,  61  Mo.  272),  or 
where  it  had  been  originally  printed  in  the  note  and 
erased  before  execution.  Kiikelly  v.  Martin,  84 
Wis.  525 ;  Fay  v.  Smith,  1  Allen,  477 ;  Warpole  v. 
Ellison,  4  Houst.  822. 

Inserting  a  place  of  paymenL 
If  a  note  is  drawn  payable  generally,  and  the 
holder  or  payee  or  maker  inserts  a  place  of  payment 
so  as  to  make  it  a  part  of  the  contract,  the  altera- 
tion is  material:  and  if  done  after  indorsenient 
8  L.  R.  A. 


without  consent  of  the  indocser,  it  wtU  dJecfaarne 
the  latter.  Howe  v.  Young,  2  Brod.  ft  B.  165;  Bank 
of  America  v.  Woodworth,  18  Johna.  816^  and  If 
Johns.  801 ;  Nazro  v.  Fuller,  24  Wend.  374 ;  WHUama 
V.  Waring,  10  Bam.  &  C.  2;  Bxon  v.  Ru&aeU.  4  Msule 
& 6. 505:  Edwards, Bills& Notes, 476. 

Effect  of  consent  to  aUeration, 

The  consent  of  a  maker  to  the  altemtioa  of  a  | 
note  will  not  bind  other  parties.  Craighead  v.  Me-  | 
Loney,  00  Pa.  211. 

It  will  not  bind  the  indorser.  Stephens  r.  Gra- 
ham, 7  Serg.  ft  R.  606. 

11  the  alteration  is  made  by  consent  of  the  drawer 
and  acceptor  after  indorsement,  the  indorser  wfD 
be  discharged.    Chitty,BU)s  ft  Notes,  215;  OuChwmiSe         : 
V.  Luntloy,  4  Campb.  179 ;  8  Bandolph,  Com.  Paper, 
885. 

If  it  is  made  by  the  maker  or  principal  debtor, 
without  the  surety^s  consent,  it  will  discharge  the 
latter  (Wood  v.  Steele,  78  U.  S.  6  Wall.  80X18  L.  ed. 
725);  Franklin  L.  Ins.  Co.  r.  Courtney,  60  Ind.  ISI: 
Schnewind  v.  Hacket,  64  Ind.  248;  Britton  v.  Dler- 
ker,  46  Mo.  501 ;  Marsh  v.  Griffin,  42  Iowa,  40S:  Ncff 
V.  Homer,  68  Pa.  827;  Brown  v.  Reed,  79  Fa.  tK; 
Brown  v.  Straw,  6  Neb.  580 ;  Goodman  v.  Eastnuai, 
4  N.  H.  456;  Haines  v.  Dennett,  11  N.  H.  ISOc  Gtorer 
v.  Bobbins,  49  Ala.  219 ;  Cobura  v.  Webb,  66  Ind.  Mk 
Benedict  v.  Miner,  68  HI.  19 ;  Hanson  t.  Crawley.  41 
Ga.  800 ;  Crockett  v.  Thomason,  5  Sneed,  9ld;  and 
the  holder  cannot  afterwards  strike  out  the  atten- 
tion and  revive  the  surety^  liability.  Fulmer  v. 
Seitz,  68  Pa.  287 ;  8  Randolph,  Com.  Paper,  88L 
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It  is  not  necessary  to  give  this  question  a 
-separate  consideration  in  the  present  case,  as 
the  rights  and  liabilities  of  the  parties  will  be 
«hown  in  the  examination  of  the  other  proposi- 
tions. 

2.  In  Luhbering  v.  Kohlbredier,  22  Mo.  596, 
the  court  held  that  "Where  material  alteration 
Is  made  in  a  promissory  note  by  one  unauthor- 
ized by  and  without  the  knowled^  or  consent 
of  the  owner  of  such  note.the  note  is  not  thereby 
avoided  as  against  such  owner."  The  words, 
"with  interest  from  date,"  were  added  to  the 
note  aft«r  its  execution. 

In  EmnUY,  8t/rode,  11  Ohio,  480,  the  court 
said:  "Where  an  instrument,  by  a  mistake  of 
the  parties  as  to  the  legal  effect  of  the  terms 
used,  fails  to  cany  out  their  intention, 
relief  may  be  afforded  in  equity;"  and  that  "A 
mistake  of  law  may  be  corrected  in  equity." 

In  Langenherger  v.  Kroeger,  48  Cal.  147,  the 
court  held:  "  If  a  person  who  has  no  authority 
to  do  so,  and  who  is  not  the  agent  for  the  payee 
for  that  purpose,  writes  across  the  face  of  a 
draft  payable  generally  in  money  the  words 
*  Payable  in  United  States  gold  coin,'  it  is  not 
such  an  alteration  of  the  draft  as  vitiates  it." 

So,  in  the  case  of  Bank  of  Rochester  v.  Emer- 
Mon,  10  Paige,  859,  it  was  held  that  "  The  court 
of  chancery  is  authorized  to  correct  the  errors 
and  to  supply  the  omissions  of  its  registers, 
clerks  and  other  officers,  when  it  can  1^  done 
without  detriment  to  the  rights  of  third  per- 
sons, and  where  substantial  justice  requires  It  to 
be  done." 

These  citations  will  suffice,  as  presenting 
the  views  of  counsel^  for  the  appellant  on  his 
side  of  the  case. 

Counsel  for  Talbott,  the  appellee,  contends 
that  as  the  alteration  of  the  note  was  made  by 
one  of  the  makers  and  the  agent  of  the  appel- 
lant, without  the  knowledge  or  consent  of  the 
appellee,  it  operated  to  discharge  him  from 
liability  on  the  note.  Authorities  are  cited  by 
counsel  in  support  of  the  proposition. 

The  case  of  Wood  v.  Steele,  78  U.  S.  6  Wall. 
80  [18  L.  ed.  726],  was  an  action  upon  a  prom- 
issory note  made  by  Steele  and  Newson,  bear- 
ing date  October  11,  1858,  payable  to  their  own 
oraer,  one  year  from  date,  and  indorsed  by 
them  to  Wood,  the  plaintiff.  It  appeared  on 
the  face  of  the  note  that  "September"  had  been 
stricken  out,  and  "October  11th"  substituted  as 
the  date.  The  circuit  court  instructed  the  jury 
"  that,  if  the  said  alteration  was  made  after  the 
note  was  signed  by  the  defendant,  Steele,  and 
by  him  delivered  to  the  other  maker,  Newson, 
Steele  was  discharged  from  all  liability  on  said 
note."  The  jury  found  for  the  defendant,  and 
the  plaintiff  prosecuted  a  writ  of  error  to  re- 
verse the  Judgment  to  the  Supreme  Court  of 
the  United  States.  The  court  said:  "It  was  a 
role  of  the  common  law.  as  far  back  as  the  reign 
of  Edward  III.,  that  a  rasure  in  a  deed  avoids 
it.  The  effect  of  alterations  in  deeds  was  con- 
sidered in  Pigofs  Case,  11  Coke,  27,  and  most 
of  the  authorities  upon  the  subject  down  to 
that  time  were  referred  to.  In  Masters  v.  JtfiY- 
ier,  4  T.  R.  820,  the  subject  was  elaborately 
examined  with  reference  to  commercial  paper. 
It  was  held  that  the  establisbed  rules  apply  to 
that  class  of  securities  as  well  as  to  deeds.  It 
is  now  settled  in  both  English  and  American 
jurisprudence  that  a  material  alteration  in  any 
S  L,  R.  A. 


commercial  paper,  without  the  consent  of  the 
I)arty  sought  to  be  charged,  extinguishes  his 
liability  .  .  .  The  alteration  of  the  date, 
whether  it  hasten  or  delay  the  time  of  pay- 
ment, has  been  uniformly  held  to  be  material. 
The  fact  in  this  case  that  the  alteration  was 
made  before  the  note  passed  from  the  hands  of 
Newson  cannot  affect  the  result.  He  bad  no 
authority  to  change  the  date.  The  ^unds  of 
the  discharfl^  in  such  cases  are  obvious.  The 
agreement  is  no  longer  the  one  into  which  the 
defendant  entered.  Its  identity  is  changed. 
Another  is  substituted  without  his  consent,  and 
by  a  party  who  had  no  authority  to  consent 
for  him.  There  is  no  longer  the  necessary  con- 
currence of  minds  ...  To  prevent  and 
punish  such  tampering,  the  law  does  not  per- 
mit the  plaintiff  to  fallback  upon  the  contract 
as  it  was  ori^nally.  In  pursuance  of  a  stem 
but  wise  policy,  it  annuls  the  instrument  as  to 
the  party  sought  to  be  wronged  .  .  .  The 
rules,  that  where  one  of  two  innocent  persons 
must  suffer,  he  who  has  put  it  in  the  power  of 
another  to  do  the  wrong  must  bear  the  loss 

.  .  .  The  defendant  could  no  more  have 
prevented  the  alteration  than  he  could  have 
prevented  a  complete  fabrication,  and  he  had 
as  little  reason  to  anticipate  one  as  the  other. 
The  law  regards  the  security  after  it  is  altered 
as  an  entire  forgery  with  respect  to  the  parties 
who  have  not  consented,  and,  so  far  as  they 
are  conqerned,  deals  with  it  accordingly," — re- 
ferring to  the  following  cases:  Oooaman  v. 
Eastman,  4N.  H.  456;  Waterman  v.  Vose,  48 
Maine,  504;  Outhwait  v.  Luntley,  4  Camp.  180; 
Bank  of  U.  8.  v.  Russel,  8  Yeates,  891;  MiteMl 
V.  Ringgold,  8  Har.  &  J.  150;  Stephens  v. 
Graham,  7  Serg.  &  R.  509,  Miller  v,  GiUeland, 
19  Pa.  119;  Heffner  v.  Wenrich,  82  Pa.  428; 
Stout  V.  Cloud,  5  Litt.  207;  Lisle  v.  Rogers,  18 
B.  Mon.  529. 

Story,  in  his  Equity  Jurisprudence  (Vol.  1, 
§  188),  says:  "  It  is  a  matter  of  regret  that,  in 
the  present  state  of  the  law,  it  is  not  practicable 
to  present  in  any  more  definite  form  the  doctrine 
respecting  the  effect  of  mistakes  of  law,  or  to 
clear  the  subject  from  some  obscurities  and 
uncertainties  which  still  surround  it.  But  it 
may  be  safely  affirmed  upon  the  highest  au- 
thority, as  well  as  established  doctrine,  that  a 
mere  naked  mistake  of  law,  unattended  with 
any  such  special  circumstances  as  have  been 
above  suggested,  will  furnish  no  ground  for 
the  interposition  of  a  court  of  equity;  and  the 
present  disposition  of  courts  of  equity  is  to 
narrow,  rather  than  to  enlarge,  the  operation 
of  exceptions."  Id.  §§110.  Ill;  Story.  Cont. 
§407. 

Though  it  may  be  difficult  to  reconcile  these 
conflicting  decisions,  it  is  believed,  on  the 
weight  of  authority,  that  the  alteration  of  the 
note  was  material;  and  being  done  by  one  of 
the  makers  and  by  John  Borrodaile,  or  one  of 
them,  without  the  consent  of  Talbott,  he  was 
thereby  discharged  from  liability  on  the  note. 

It  is  not  alleged  in  the  petition  why  Ruby 
was  dissatisfied  with  the  original  note,  except 
as  to  its  form,  nor  what  was  the  form  he  de^ 
sired,  only  that  it  should  be  another  and  dif- 
ferent note  from  the  makers,  Talbott  and  John  ■ 
William  Randall  and  Teresa  Randall,  as  evi- 
dence of  the  debt.  Ruby  appears  to  be  in  pos- 
session of  the  altered  note,  which  he  asks  may 
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be  restored  to  its  original  form,  and  which  bore 
an  unlawful  and  usurious  rate  of  interest.  The 
sum  for  which  the  note  was  given  and  its  date 
and  the  rate  of  interest,  were  altered,  and  a 
different  sum  and  date  and  rate  of  interest  sub- 
stituted.' 

It  would  be  a  useless  proceeding  to  restore 
the  note  to  its  original  form,  unless  it  was  in- 
tended that  Talbott  should  be  liable  as  indorser 
or  one  of  the  makers.  The  demurrer  was 
properly  sustained,  and  the  bill  of  complaint 
dismissed  as  to  Talbott. 

Judgment  afflmied. 

Henderson*  J,,  concurs. 

Long*  Ch.  J.: 

With  due  deference  and  respect  to  the  opin- 
ion of  a  majority  of  the  court,  I  prefer  to  place 
the  afflimance  of  the  Judgment  below  on  the 
ffrounds  herein  stated,  and  am  not  willing  to 
hold  that  the  alterations  of  the  note  comi>lamed 
of  in  the  bill  avoided  it  entirely.  The  right  of 
the  holder  of  a  contract,  erased  and  interlined 
without  his  consent,  to  enforce  such  instru- 
ment, is  an  important  one,  and  I  "am  not  will- 
ing to  hold  a  principle  which  might  deprive 
the  holder  of  such  paper  from  enforcing  it. 
The  complainant's  bill  tersely  states  the  theory 
of  his  case,  and  is  as  follows: 

"Your  orator,  Frank  Ruby,  a  citizen  and 
resident  of  the  State  of  Colorado,  brises  this, 
his  bill  of  complaint,  against  William  £.  Tal- 
bott, a  citizen  and  resident  of  the  County  of 
Bernalillo  and  Territory  of  New  Mexico,  and 
John  William  Randall  and  Teresa  M.  Randall, 
citizens  and  residents  of  the  State  of  New 
York,  defendants  herein,  and  thereupon  your 
orator  complains  and  says:  That  heretofore, 
to  wit,  on  the  17th  day  of  April,  A.  D.  18a^, 
at  said  County  of  Bernalillo,  at  the  request  of 
said  defendants  herein,  your  orator  loaned  to 
John  William  Randall  the  sum  of  $1,500  in 
lawful  money  of  the  United  States,  and  in  con- 
sideration thereof  the  said  defendants,  as  evi- 
dence of  said  indebtedness,  made,  executed, 
and  delivered  to  one  Mariano  Armijo,  in  trust 
for  your  orator,  their  certain  promissory  note 
hereinafter  specially  mentioned  and  described. 

*•  Your  orator  states  that,  prior  to  the  execu- 
tion and  delivery  of  said  note,  the  defendant 
William  £.  TalDott,by  the  name  and  signature 
of  W.  E.  Talbott,  wrote  and  indorsed  nis  sig- 
nature and  name  upon  the  back  of  said  note, 
and  delivered  the  same  in  blank  to  the  defend- 
ant John  William  Randall,  and  that  thereafter 
the  same  was,  by  and  under  the  direction  of 
said  John  William  Randall,  subscribed  and 
signed  by  the  said  John  William  Randall  and 
Teresa  M.  Randall,  and  afterwards,  to  wit,  on 
the  same  day,  was  delivered  to  one  Mariano 
Armijo  in  trust  for  your  orator.  That  when 
the  said  note  was  so  delivered  to  Mariano 
Armijo  in  trust  for  your  orator,  as  aforesaid, 
the  same  was  in  words  and  figures  as  follows, 
to  wit: 

$1,500.00. 

Albuquerque,  N.  M.  April  17, 1883. 
One  year  after  date  we  promise  to  pay  to 
the  order  of  Mariano  Armiio,  in  trust  for 
Frank  Ruby,  fifteen  hundrea  no  hundredths 
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doDars,  at  the  Central  Bank  here,  at  8  per  ceot 
per  annum  from  date,  value  received. 

John  William  Randall. 

Teresa  M.  Randall. 


And  that  thereafter,  to  wit,  on  the  same  day* 
the  said  note  was  indorsed  by  the  said  Mariano 
Armijo  as  follows: 

Pay  to  Frank  Ruby  or  order. 

[Signed]  Mariano  Armija 

'  *  And  the  same  was  then  by  the  said  Mariano 
Armijo  transmitted  to  and  received  by  your 
orator.  Your  orator  states  that  at  the  time 
said  note  was  so  received  by  him  he  was  ab- 
sent from  said  Territory  of  New  Mexico,  and 
that  after  receiving  the  same,  being  diasatisfied 
with  the  form  thereof,  and  being  desirous  of 
obtaining  from  the  said  makers,  William  £. 
Talbott,  John  William  Randall  and  Teresa  M. 
Rimdall.  another  and  different  note,  as  evidence 
of  said  indebtedness,  instead  and  in  lieu  of  the 
said  note  above  set  forth,  for  that  purpose  sent 
and  transmitted  said  note  to  the  partnership 
firm  doing  business  under  the  name  and  style 
of  'Armijo  Bros.  &  Borrodaile,'  at  said  County 
of  Bernalillo,  and  composed  of  Mariano  Armi- 
jo, Elias  Armijo,  and  John  Borrodaile,  and  re- 
quested and  directed  them  to  procure  and  ob- 
tain the  execution  and  delivery  of  such  other 
and  different  note  before  mentioned  and  as 
evidence  of  said  loan  hereinbefore  mentioned. 

**  Your  orator  further  states  that  he  is  in- 
formed and  believes  that  the  said  Armijo  Bros. 
&  Borrodaile  neglected  and  failed  to  obtain  the 
execution  and  delivery  of  any  other  or  different 
note  to  your  orator  in  lieu  of  said  above  men- 
tioned note,  and  that  the  said  John  William 
Randall  and  John  Borrodaile,  while  said  note 
was  so  in  possession  of  said  firm,  Armijo  Brosw 
&  Borrodaile,  for  the  purpose  aforesaid, 
cbaneed  and  altered  the  said  note,  without  the 
knowledge  or  consent  of  your  orator,  in  sack 
manner  Uiat  the  same  became  and  was  in  fcvm. 
words,  and  figures  following,  to  wit: 

'      ^Albuquerque,  N.  M.,  April  27, 1888. 

One  year  after  date  we  promise  to  pay  to 
the  order  of  Mariano  Armijo,  in  trust  for  Fnuik 
Ruby,  fifteen  hundred  and  ninety  no  hundredths 
dollars,  at  the  Central  Bank  here,  at  12  per 
cent  per  annum  from  date,  value  received. 
John  William  Randall. 
Teresa  M.  Randal), 
— and  signed  upon  the  back  thereof  as  berem- 
before  stated. 

**Your  orator  further  states  that  the  said 
alteration  was  so  made  without  any  authority 
or  direction  from  your  orator  by  tlie  said  Ran- 
dall and  Borrodaile,  or  one  of  them,  in  good 
faith,  inadvertently  and  innocently,  for  the 
purpose  and  with  the  intent  on  their  part  to 
effectuate  and  carry  out  the  wishes  and  direc- 
tion of  your  orator*  in  regard  to  the  procons 
ment  of  another  and  different  note  in  liea  and 
instead  of  said  note  as  first  hereinbefore  set 
forth ;  and  by  mistake  and  inadvertence  on  their 
part,  and  in  the  mistaken  belief  that  by  means 
of  such  alterations  the  wishes  and  directioiis 
aforesaid  of  your  orator  could  and  would  be 
as  well,  effectually,  and  legally  accompliidied 
and  executed  as  by  the  execution  by  said  noak- 
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era  of  another  and  different  note  in  lieu  thereof, 
and  without  any  fraudulent  or  wrongful  intent 
on  their  part  or  that  of  your  orator,  or  of  any 
other  person.  But  your  orator  states  that  said 
Talbott  pretends  and  gives  out  that  said  altera- 
tion was  made  without  his  knowledge  or  con- 
sent, and  that  by  reason  thereof  be  became, 
was  and  is  released  and  discharged  from  all 
liability  to  your  orator  by  reason  of  said  note 
or  said  loan  hereinbefore  mentioned. 

"  Tour  orator  is  advised  by  counsel  and  be- 
lieves that  on  account  and  by  reason  of  said  al- 
teration he  is,  bv  the  strict  rules  of  the  common 
law,  barred  and  deprived  of  therieht  of  recov- 
ery a^inst  said  Talbott  upon  said  note  in  its 
said  altered  form;  and  your  orator  is  informed 
and  believes,  and  so  states,  that  since  the  alter- 
ation of  the  said  note,  and  since  the  same  be- 
came due  and  pavable  according  to  the  terms 
thereof,  the  said  John  William  Randall  and 
Teresa  M.  Randall  have  become  and  are  now 
nonresidents  of  this  Territory,  and  wholly  in- 
solvent, so  that  an  action  or  judgment  at  law 
against  them,  or  either  of  them,  would  be 
wholly  useless  and  unavailing,  and  that,  unless 
said  note  be  restored  to  its  original  and  proper 
form,  your  orator  will  sustain  irreparable  in- 

*'  Forasmuch,  therefore,  as  your  orator  is 
without  remedy  in  the  premises,  except  in  a 
court  of  equity,  and  to  the  end  that  the  said 
William  £.  Talbott,  John  William  Randall 
and  Teresa  M.  Randall,  who  are  made  parties 
defendant  to  this  bill,  may  be  required  to  make 
full,  true  and  perfect  answer  to  the  same,  but 
not  under  oath  (the  answer  under  oath  beins 
hereby  expressly  waived)  and  that  the  said 
promissory  note  may  be  restored  by  the  said 
defendants  to*  the  original  and  proper  form 
thereof,  before  the  same  was  altered  as  afore- 
said, or  in  default  of  such  restoration  by  them, 
by  the  master  in  chancery  of  this  court,  or  in 
some  other  manner  under  the  direction  of  this 
court,  and  that  your  orator  may  have  such 
other  and  further  relief  in  the  premises  as  equi- 
ty may  require  and  to  your  honor  shall  seem 
meet''' 

To  this  bill  a  demurrer  was  sustained  by  the 
court  below,  and  that  action  is  complained  of 
here. 

It  will  be  observed  this  is  not  an  action  at 
law  to  recover  on  the  note  either  on  its  orig- 
iDal  or  in  its  new  form  after  the  change,  but 
is  an  appeal  to  the  equity  jurisdiction  of  the 
court,  under  the  particular  facts  pleaded,  to 
restore  the  note  by  decree  to  its  original  form; 
it  shows  a  very  strong  case  for  relief  in  some 
way. 

The  alteration  complainant  did  not  authorize, 
nor  does  it  anywhere  appear  that  he  ratified  or 
approved  or  consented  to  the  act  whereby  the 
form  of  the  note  in  substantial  particulars  was 
changed,  nor  was  he  in  any  way  negligent,  nor 
did  be  impose  any  hardship  upon  the  accom- 
modation maker,*  Talbott;  yet  it  is  contended, 
by  the  operation  of  some  rule  of  law,  that  he 
cannot  recover  on  the  note  as  originally  made, 
or  as  altered,  and  that  equity  will  not  decree  a 
restoration.  If  so,  the  complainant  is  made 
the  victim  of  an  act  done  without  his  authority 
or  consent,  never  approved  or  ratified  by  him, 
and  which  he  was  powerless  to  prevent.  I  do 
not  believe  the  law  imposes  such  a  hardship  on 
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an  innocent  person.  To  do  so  would  be  to 
punish  when  there  is  no  offense;  to  inflict  a 
penalty  where  there  is  no  wrong. 

The  ori^nal  transaction,  as  appears  by  the 
averments  in  the  bill,  was  this:  Mariano  Armijo 
was  the  trustee  of  Ruby.  The  Randalls  pro- 
cured from  Ruby  a  loan  |of  $1,500,  on  the 
faith  of  theiif  sijpature  to  the  note  as  originally 
made,  and  the  signature  as  an  accomm^ation 
maker  of  Talbott,  who  may  in  some  sense  be 
called  a  "surety."  The  name  of  Talbott  on 
the  paper  was  probably  the  inducement  for 
Ruby  to  part  with  his  $1,500.  When  the  note 
was  executed  and  delivered  to  Armijo,  and 
the  money  paid  to  the  Randalls,  the  transac- 
tion was  completed  and  the  legal  liability  of 
Talbott  fixed.  The  promise  bein^  made  to 
Armijo,  in  trust  for  Ruby,  no  assignment  to 
him  was  necessarv. 

The  position  of  the  appellee  is  that,  without 
payment  by  the  maker,  m  the  absence  of  neg- 
ligence on  the  part  of  Ruby,  the  holder,  with 
no  fraud  or  improper  or  wrongful  act  imputed 
to  him,  yet  the  maker  is  discharged  of  liability, 
and  all  remedy  by  Ruby  is  gone.  The  posi- 
tion is  that  he  cannot  recover  on  the  note  in  its 
new  form,  because  it  is  not  the  note  of  Talbott; 
that  he  cannot  recover  on  it  in  the  original 
form,  because  the  unauthorized  interlineation 
in  the  note,  and  addition  thereto,  has  destroyed 
its  validity,  and  that  equity  is  powerless  to  re- 
lieve. 

If  that  is  a  correct  position,  then  there  may 
be  a  wrong  and  no  remedy.  I  do  not  believe 
an  honest  obligation  to  pav  money  can  be  dis- 
charged or  wiped  out  in  that  way;  but,  to  the 
contrarv,  hold  that  the  complainant  Ruby  has 
an  ample  legal  remedy,  by  an  action  at  law  on 
the  note  in  its  original  form,  with  averments 
like  those  in  the  bill  of  complaint,  showing 
that  the  interlineations  and  changes  were  made 
without  the  holder's  consent  or  authority  or 
knowledge.  Proof  of  such  averments  would 
relieve  the  holder  of  all  responsibility  for  the 
alteration,  and  require  the  court  to  disregard 
it 

The  averments  of  the  bill  are  clearly  to  the 
effect  that  Armijo  Bros.  &  Borrodaile  were 
b^  Ruby  created  his  particular  agents  to  do  one 
single  act,  and  not  his  general  agents.  On  this 
point  the  bill  avers: 

**  Your  orator  states  that  at  the  time  said 
note  was  received  by  him  he  was  absent  from 
the  Territory  of  New  Mexico,  and  after  receiv-  ' 
ing  the  same,  being  dissatlsfled  with  the  form 
thereof,  and  being  desirous  of  obtaining  from 
the  makers,  Wm.  E.  Talbott,  John  W.  Ran- 
dall, and  Teresa  M.  Randall,  another  and  dif- 
ferent note  as  evidence  of  said  indebtedness,  in- 
stead and  in  lieu  of  the  note  above  set  forth, 
for  that  purpose  sent  and  transmitted  said  note 
to  the  partnership  firm  doing  business  under 
the  name  and  style  of  *  Armijo  Bros.  &  Borro- 
daile,' at  said  County  of  Bernalillo  .  .  .  and 
re()uested  and  directed  them  to  procure  and  ob- 
tain the  execution  and  delivery  of  such  other 
and  different  note,  before  mentioned,  and  as 
evidence  of  said  loan  before  mentioned." 

A  general  agent  is  one  authorized  to  transact 
all  his  principal's  business,  or  all  of  his  busi- 
ness of  some  particular  kind.  A  particular 
agent  is  one  authorized  to  do  one  or  two  par- 
ticular things  .  .  .  "If  a  particular  or  special 
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agent  exceeds  his  authority,  the  principal  is  not 
bound."    1  Parsons,  Cont.  40. 

The  averments  Just  quoted  from  the  bill 
show  clearly  that  Ruby  created  the  firm  as  bis 
special  agent  only  to  take  a  new  note  and  there- 
upon surrender  the  old  one.  The  firm  was  not 
constituted  his  general  agent  to  erase,  interline, 
add  to  or  alter  the  old  note.  On  the  contrary, 
the  authority  was  carefully  guarded  and  ex- 
pressly limited  to  the  taking  of  a  new  note  in 
lieu  of  the  old  one.  The  firm  exceeded  its  au- 
thority, and,  instead  of  requiring  a  new  note, 
as  its  instructions  provided,  went  outside  of  the 
authority,  and,  without  either  the  knowledge 
or  consent  of  Ruby,  changed  by  alteration  the 
old  note  in  important  particulars,  as  will  be 
seen  by  the  bill.  This  act,  outside  of  the  au- 
thority of  the  agent,  should  not  bind  Ruby 
while  he  repudiates  the  act.  The  question  here 
is  between  the  holder  and  Talbott,  the  original 
accommodation  maker,  it  being  averred  in  the 
bill  that  the  Randalls  are  both  nonresidents  of 
the  Territory,  and  also  insolvent.  If  it  be  held 
that  this  unauthorized  act  does  not  dischar/^e 
Talbott,  such  a  holding  does  not  enlarge  his 
liability,  but  only  compels  him  to  perform  his 
ori^nal  promise.  There  is  nothing  in  the  case 
in  tne  nature  of  an  estoppel,  as  Ruby  has  done 
nothing  apparent  from  the  averments  to  work 
an  estoppel.  The  original  note  should  not  be 
avoided  against  Ruby  as  a  penalty  for  tamper- 
ing with  it,  because  the  averments  show  he  has 
not  done  so.  Talbott,  by  the  act  complained 
of,  can  in  no  way  be  made  to  pay  more  than 
he  agreed. 

The  case  of  Wood  v.  Steele,  73  U.  8.  6  Wall. 
81  [18  L.  ed.  726],  is  not  conclusive  of  this  one. 
In  that  case  the  alteration  in  the  instrument 
was  by  one  of  the  makers,  and  before  its  deliv- 
ery to  the  payee;  and  the  action  was  not  on  the 
original  note,  but  on  the  instrument  in  its 
changed  form.  The  court  properly  held  the 
new  note  was  not  the  note  the  surety  signed, 
and  he  was  therefore  not  liable.  Of  course,  as 
to  him,  the  new  note  was  a  forgery,  because  be 
never  signed  it,  and  the  alteration  made  it  in 
effect  a  new  note.  What  the  court  says  in  that 
case  about  the  effect  of  the  alteration  in  the  note 
as  originally  signed  is  entirely  outside  the  issue 
then  before  the  court,  and  may  properly  be  re- 
garded as^'^  dictum^  and  not  binding  on  this 
court. 

In  Lubbering  v.  KohJbrecher,  22  Mo.  596,  the 
effect  of  an  unauthorized  alteration  in  a  note 
was  passed  upon.  That  case  was  a  suit  on  a 
note  for  $100.  The  defendants  proved  that  the 
■words  "with  interest  from  date"  were  added  to 
the  note  after  its  execution.  The  court  below 
in  that  case  declared  the  law  to  be  as  follows: 

** First.  The  plaintiff  is  not  affected  by  any 
alteration  or  erasure  or  spoliation  made  on  the 
note  sued  on,  unless  the  same  was  done  by  her 
or  by  her  knowledge  or  consent. 

** Second,  An  agent  has  no  implied  authority 
to  do  an  unlawful  act,  so  as  to  bind  his  princi- 
pal, unless  such  act  is  done  by  the  knowledge 
or  consent  of  the  principal." 

The  supreme  court  holds  the  law  as  declared 
to  be  correct,  and  says:  "In  this  case  the  addi- 
tion of  the  words  and  the  subsequent  erasure 
of  them  was  not  brought  home  to  the  plaintiff. 
She  is  not  bound  by  the  illegal  and  unauthor- 
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ized  conduct  of  those  who  were  her  agents,  nor 
should  she  be  affected  by  any  act  wrong  in  law, 
and  not  within  the  scope  of  the  agent* s  author- 
ity or  business,  unless  the  act  be  aanctiooed,  or 
subsequently  affirmed,  by  her." 

In  United  States  v.  Spalding,  2  Mason,  478, 
Jttstiee  Story  very  strongly  condemned  the  oki 
doctrine,  that  every  material  alteration  of  i 
deed,  even  by  a  stranger,  and  without  privity 
of  either  party,  avoided  the  deed.  He  consid- 
ered the  old  rule  as  repugnant  to  common  sense 
and  justice,  as  inflicting  on  an  innocent  party  all 
the  losses  occasioned  by  mistake,  by  accident, 
or  the  wrongful  acts  of  others. 

To  the  same eUeeiia Langenbergerv.  Kroeger, 
48  Cal.  148.  In  that  case  the  defendant,  resid- 
ing at  Anaheim,  made  and  delivered  to  one 
Smith,  for  the  plaintiffs,  a  draft  on  Leopold 
Eahn  of  San  Francisco,  for  $622,  payable  to 
the  order  of  the  plaintiffs,  but  specifiea  no  par- 
ticular kind  of  money  in  which  it  was  to  be 
paid.  On  receiving  the  draft.  Smith,  without 
the  authority  of  the  defendant,  and,  ao  f ar  as 
the  evidence  shows,  without  the  knowl^  or 
authority  of  the  plaintiffs,  wrote  across  it,  in 
red  ink,  the  words,  "Payable  in  United  States 
gold  coin. "  Notwithstanding  this  alteration,  i 
judgment  was  rendered  on  the  draft,  which 
was  upheld  in  the  supreme  court. 

The  court  says:  "There  was  no  evidence  as 
to  the  nature  or  extent  of  Smith's  agency,  and, 
in  the  absence  of  all  proof  on  that  point,  it  can- 
not be  inferred  that  Smith  was  acting  in  the 
scope  of  his  agency  in  writing  these  words 
across  the  draft,  and  the  plaintiffs  are  not  bound 
by  or  responsible  for  his  unauthorized  act,  un- 
less they  subsequently  adopted  and  ratified  it 
with  knowledge  of  the  lacts  ...  It  was 
therefore  the  unauthorized  act  of  a  stranser 
having  no  interest  in  the  transaction,  and  did 
not  vitiate  the  draft" 

That  case  is  in  point.  The  firm  of  Armijo 
Bros.  &  Borrodaile  stood  in  the  same  relation  to 
the  note  that  Smith  did  to  the  draft.  Each 
was  a  holder  of  the  paper  for  a  particular  pur- 
pose, as  the  agent  of  its  owner,  and  ndtberbad 
a  right  to  add  to  or  take  from  the  paper.  Each 
acted  outside  of  authority;  and  if  in  the  Cali- 
fomia  case  the  holder  of  the  draft  should  not 
iu  law  be  defeated,  of  his  ri^^ht  by  the  unauthor- 
ized act  of  an  agent,  in  this  case  the  plaintiff 


should,  in  an  action  at  law  on  the  original  note, 
have  relief  against  the  unauthorized  act  of  his 
agent;  especmlly  where  it  would  not  make  the 
indorser's  liability  greater  by  a  single  nickel 
than  that  which  he  originally  assumed. 

"A  distinction  is  to  be  observed  between  the 
alteration  and  the  spoliation  of  an  instrament 
as  to  the  legal  consequences.  An  alteration  is 
an  act  done  upon  the  instrument  bv  which  its 
meaning  or  language  is  changed.  The  term  is, 
at  this  day,  usually  applied  to  the  act  of  the 
party  entitled  under  the  deed  or  instrument^ 
and  imports  some  fraud  or  improper  design  an 
his  part  to  change  its  effect.  But  the  act  of  a 
stranger,  without  the  partici^tion  of  the  party 
interested,  is  a  mere  spoliation,  not  changing 
Its  legal  operation,  so  long  as  the  original  writ- 
ing remains  legible.  If,  by  the  unlawful  act  of 
a  stranger,  the  instrument  is  mutilated  or  de- 
faced, so  that  its  identity  is  gone,  the  law  re- 
gards the  act,  so  far  as  the  rights  of  the  parties 
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to  the  iDstniment  are  ooncerned,  merely  as  an 
accidental  destruction  of  primary  evidence." 
1  Qreenl.  Ev.  §  566. 

In  Union  National  Bank  v.  Bob&rts,  45  Wis. 
877,  it  is  held,  where  one  made  an  alteration  in 
a  note  not  having  authority  to  do  so,  that  as  to 
such  act  he  was  a  mere  tresparaer,  and  the  note 
was  not  thereby  to  be  held  void. 

"When  the  spNoliation  be  done  by  an  agent  of 
one  of  the  parties,  it  will  not  avoid  the  con- 
tract, if  the  afi;ent  had  no  express  or  implied  au- 
thority to  do  ft."  1  Am.  A  Eng.  Cyclop.  Law, 
505. 

To  support  the  text  the  author  cites  the  fol- 
lowing authorities:  Van  Brunt  v.  Eoff,  85  Barb. 
501;  OoUins  v.  Makepeace,  18  Ind.  448:  Hunt 
V.  Oray,  85  N.  J.  L.  227;  Bigelow  v.  Stilplten, 
a5  Vt.  521;  MiUer  v.  i2e«f,  27  Pa.  244. 

"An  alteration,  when  made  by  a  straneer  to 
a  contract,  cannot  invalidate  it."  1  Am.  & 
En^.  Cyclop.  Law,  505. 

Mr.  Parsons,  in  his  work  on  Contracts  (Vol. 
2,  p.  716,  note  m),  fully  discusses  the  effect  of 
an  alteration  upon  written  instruments.  He 
says: 

"In  this  country  it  is  clearly  settled  that  a 
material  alteration  by  a  stranger  will  not  ren- 
der an  instrument  void,  if  it  can  be  shown  by 
evidence  what  the  instrument  was  before  it  was 
altered." 

The  following  authorities  are  cited  by  the 
learned  author,  whose  accuracy  of  statement  as 
to  the  result  of  decided  cases  is  always  received 
aa  correct,  in  support  of  his  views.  NiduiU  v. 
Johnmm,  10  Conn.  193 ;  Beee  v.  (herbaugh,  6 
Cow.  746;  Lewie  v.  Fayn,  8  Cow.  71;  Medlin 
V.  Platie  Co,  8  Mo.  285;  Datie  v.  Carlisle, 
6  AJa.  707;  Waring  v.  Smyth,  2  Barb.  Ch.  119; 
Smith  V.  McQowan,  8  Barb.  404 ;  Jaekeon  v. 
Jfalin,  15  Johns.  298;  Boeton  v.  Benson,  12 
Ouab.  61;   Worrallv.  Gheen,9»Fsi.  888. 

"If  the  alteration  be  not  fraudulent,  althouffb 
It  cancels  the  instrument,  it  will  not  cancel  the 
debt  of  which  the  instrument  is  evidence."  2 
Parsons,  Cont.  720;  Vogle  v.  Ripper,  84  111.  100. 
In  Hunt  V.  Oray,  85  N.  J.  L.  227,  also  quoted 
Id  10  Am.  Rep.  282,  in  addition  to  the  discus- 
aion  of  that  question  in  the  opinion,  the  foUow- 
ing  authorities  are  cited  in  a  note,  in  support 
of  the  doctrine  "that  the  alteration  of  an  in- 
Btrumeot  by  a  stranger  to  it  will  not  avoid  the 
instrument:"  Ibrdv.  Ford,  17  Pick.  418;  Pier- 
sol  V.  fyrimee,  80  Ind.  129;  Crockett  v.  Thorn- 
atcn,  5  Sneed,  842;  Fulmer  v.  Seitz,  68  Pa.  287, 
8  Am.  Kep.  172,  and  notes. 

It  has  been  impossible  to  examine  the  author- 
ities thus  cited  by  the  note  to  the  New  Jersey 
case,  to  verify  the  correctness  of  the  citation; 
but  they  are  given  here  in  the  belief  that  they 
-will  be  found  to  support  the  principle  to  which 
th^  are  cited. 

Hunt  V.  Gray,  eupra,  contains  to  my  mind 
such  a  forcible  and  irresistible  argument  in  sup- 
port of  the  position  that  a  liability  exists  at  law 
OD  the  original  note  in  this  case  described,  that 
full  extracts  from  the  opinion  of  that  court 
are  here  given.  The  facts  of  that  case,  as  dis- 
closed by  the  record,  are  these:  The  suit  was 
upon  a  note  of  which  the  defendant  was  maker, 
one  John  £.  Hunt  being  the  payee.  The  con- 
sideration of  the  note  was  a  horse  sold  and  de- 
livered .  This  horse  was  the  property  of  Qeorge 
Hunt,  the  plaintiff,  for  whom  said  John  £. 
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Hunt  was  acting  as  agent  in  the  sale  of 
the  horse.  This  agency  was  not  disclosed  to 
defendant.  Upon  receipt  of  the  note  the  agent 
showed  it  to  bis  principal,  the  plaintiff,  and 
took  it  to  the  bank  to  have  it  discounted  for  his 
use.  The  bank  refused  to  cash  the  note,  as  it 
was  drawn  without  *'defalci^ion"  merely.  The 
agent,  without  knowledge  of  the  plaintiff, 
thereupon  inserted  into  the  note  the  words  "or 
discount."  The  bank  then  took  the  note,  and 
the  proceeds  passed  to  the  plaintiff.  The  note 
not  being  paid  at  maturity,  the  plaintiff  took 
it  up,  and  brought  suit  upon  it  in  the  action 
then  before  the  supreme  court.  That  court 
says: 

"The  alteration  was  a  material  one,  and  it  is 
alleged  it  was  made  by  the  agent  of  the  plaint- 
iff. The  question,  then,  is  presented  as  to  the 
effect  of  such  an  alteration  of  a  written  con- 
tract. I  have  no  doubt  any  legal  instrument 
is,  as  a  means  of  evidence,  annulled  by  such 
an  act.  This  is  the  doctrine  as  extracted  from 
Year  Books,  expounded  in  Pigofs  Case,  11 
Coke,  27.  The  la w ,  as  resolved  in  this  celebrated 
decision,  was  that  when  any  deed  is  altered  in 
a  point  material  by  the  plaintiff  himself,  o^rby 
any  stranger  without  the  privity  of  the  obligee, 
be  it  by  interlineation,  addition,  raising  or  by 
drawing  a  pen  throuj?h  a  line,  or  through  the 
midst  of  any  material  word,  that  the  deed 
thereby  becomes  void;  and  in  the  recent  case  of 
Davidson  v.  Cooper,  11  Mees.  &  W.  778,  18 
Mees.  &  W.  848,  Lord  Abinger,  in  delivering 
the  judgment  of  the  court  of  exchequer,  said: 
'There  is  no  doubt  but  that,  in  case  of  a  deed, 
any  material  alteration,  whether  made  by  a 
party  holding  it,  or  by  a  stranger,  renders  the 
instrument  altogether  void  from  the  time  when 
such  alteration  is  made.' 

"In  Masters  v.  Miller,  4  T.  R.  820.  this  doc- 
trine was  held  to  be  applicable  to  promissory 
notes  and  all  written  contracts.  To  the  ex- 
tent that  a  legal  instrument  will  be  avoided  by 
an  alteration  made,  either  directly  or  indirectly, 
by  the  party  claiming  an  interest  under  it,  this 
doctrine  has  been  repeatedly  recognized  by  this 
court,  and  as  a  principle  in  our  legal  system  is 
not  to  be  questioned  .  .  .  The  reasons  for  this 
rule  are  obviou8,.and  of  the  most  solid  char- 
acter. In  its  absence,  the  inducement  to  fraud 
would  be  strone,  and  public  policy  requires,  in 
the  language  oi  Lord  Kenyon :  '  Ko  man  shall 
be  permitt^  to  take  the  chances  of  committing 
a  fraud  without  running  any  risk  of  losing  by 
the  event  that  it  is  detected'  ...  If  the  instru- 
ment has  been  altered  by  the  mistake  of  the 
party  holding  it,  relief  must  be  sought  in  a 
court  of  equity.  Within  this  limit,  I  do  not 
find  that  the  legal  principle  has  been  seriously 
called  into  question  .  .  .  The  alteration  of  the 
note  in  this  case  destroyed  it,  if  such  alteration, 
in  legal  intendment,  is  to  be  ascribed  to  the 
plaintiff.  But  here,  I  think,  intervenes  one  of 
the  infirmities  of  the  defense.  The  alteration 
of  this  note  was  not  the  act  of  the  plaintiff,  be- 
cause the  person  who  made  it  was  not  his  agent 
for  that  purpose.  These  were  the  facts:  JoXxn 
B.  Hunt  was  the  agent  who  sold  the  plaintiff's 
horse  for  time.  In  that  transaction  he  took  the 
note  in  dispute,  and  carried  it  to  the  plaintiff. 
He  then  took  it  to  the  bank  and  had  it  dis- 
counted, the  proceeds  going  to  the  plaintiff. 
From  these  circumstances  an  authority  to  alter 
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this  note  caDnot  be  inferred.  It  could  not  have 
been  within  the  contemplation  of  either  the  prin- 
cipal or  agent  at  the  time  of  the  creation  of  the 
affency.  Consequently  the  act  must  be  regard- 
ea  as  done  by  a  stranger,  without  the  concur- 
rence, express  or  implied,  of  the  plaintiff.  The 
question  is,  Will  an  alteration  made  by  a 
stranger  vitiate  the  note?  It  will  be  observed 
that  the  rule  as  stated  by  Lord  Coke  in  the 
case  cited  from  his  Reports,  answers  this  in- 
quiry in  the  affirmative,  and  that  seems  to  be, 
wer  some  fluctuation  of  sentiment,  the  present 
prevailing  opinion  in  the  English  courts.  But 
the  doctrine  rests,  I  think,  rather  on  ancient 
dieta  than  on  actual  ancient  decisions,  and  the 
American  rule,  and  with  much  better  reason, 
appears  to  be  entirely  the  other  way.  Prof. 
Parsons  treats  the  rule  as  completely  settled  in 
this  country  that  a  material  alteration  bv  a 
stranger  will  not  render  an  inf^trument  void,  if 
it  can  be  shown  by  evidence  what  the  language 
was  as  it  originally  stood.  2  Parsons,  Cont. 
228,  note  9,  where  the  cases  on  the  subject  will 
be  found  collected.  As  the  common  law,  in 
its  ancient  form,  cannot  be  said  to  have  been  so 
settled  on  this  point  as  to  be  imperative  on  this 
court,  we  are  at  liberty  to  follow  either  the 
modem  English  or  American  rule,  and  I  have 
already  said  the  latter  seems  preferable.  The 
only  ground  I  have  found  suggjested  in  support 
of  the  new  stringent  rule  is  this:  that  a  paper 
cannot  be  alterea  by  a  stran|;er  without  laches 
on  the  part  of  the  holder  of  it.  But  this  is  an 
assumption  which  has  no  foundation  in  fact. 
A  man  is  not  always  remiss  who  trusts  his  paper 
with  another.  Many  of  them,  everyone  knows, 
must  be  constantly  passing  from  hand  to  hand. 
Under  such  circumstances,  the  imputation  of 
laches  is  utterly  misplaced.  Nor  does  there 
appear  any  necessity,  arising  from  considera- 
tions of  public  policy,  for  the  enforcement  of 
so  severe  a  rule.  Strangers  having  no  interest 
in  an  instrument  are  under  no  great  temptation 
to  corrupt  it,  and  it  is  therefore  an  evil  which 
will  not  often  occur,  while  the  injustice  of  con- 
cealing a  written  contract,  without  fault  in  the 
parlor  holding  it,  is  so  flagrant  that  it  should 
require  the  strongest  reasons  for  the  law  to  im- 
ply it.  Adopting,  then,  the  rule  recognized  by 
the  courts  in  this  country,  and  ap])lying  it  to 
this  case,  the  result  is  that  this  verdict  founded 
on  the  note  in  question  must  stand,  as  the  note 
was  not  altered  by  the  plaintiff,  nor  with  his 
consent,  and  as  the  act  of  a  stranger  could  not 
deprive  it  of  its  legal  force." 

The  case  which  has  been  so  fully  quoted  is 
in  my  mind  absolutely  conclusive  on  the  rights 
of  the  plaintiff,  Frank  Ruby,  in  this  case.  It 
is  pertinent  to  inquire,  What  has  Ruby  done 
that  his  right  of  action  on  the  original  note 
should  be  taken  from  him? 

Wood  V.  8teele,  78  U.  8.  6  Wall.  80  [18  L.  ed. 
725],  was  an  action  on  a  note  which  had  been 
changed  without  the  consent  of  the  surety  in 
its  changed  and  new  form.  As  so  changed 
without  surety's  consent,  it  was  not,  as  sued  up- 
on, his  promise,  and  of  course  recovery  thereon 
could  not  be  had  at  law.  So  here,  if  Talbott  is 
sued  on  the  note  as  changed  in  its  new  form, 
if  he  did  not  consent  to  it,  was  no  party  to  it,  it 
would  not  in  such  form  be  his  promise,  and  he 
would  defeat  a  recovery;  so  he  has  not  been 
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injured.  Shall  it  be  said  this  original  note  in 
the  case  under  consideration  must  be  treated  as 
destroyed,  satisfied,  as  having  no  force  or  effect 
in  law  or  equity,  to  prevent  other  persons  from 
changing  other  notes,  as  a  matter  of  pabSc 
policy?  If  so,  the  answer  is  clear.  The  pstib- 
lishment  of  such  a  rule  will  rather  enoooraf^ 
the  destruction  of  written  instruments  by  iaier- 
linealion  or  erasure  than  the  contrary.  Sacb  a 
principle  would  stand  as  a  constant  induoe- 
ment  to  such  changes.  Persons  would  he  there- 
by tempted  surreptitiously  in  many  ways  to 
procure  the  alteration  of  the  paper  as  the  easieBt 
mode  of  discharge  therefrom. 

Was  the  plaintiff  negligent  because,  being 
absent,  he  intrusted  the  original  note  to  an 
agent,  to  surrender  it,  and  to  receive  a  new 
note  in  its  place?  The  employment  of  ageirta 
and  attorneys  to  take,  renew,  negotiate  aod 
collect  notes  is  one  of  the  most  common  alfairs 
of  business.  I  am  not  willing  to  establish  the 
principle  in  this  Territory,  that  one  who  m- 
trusts  a  note  with  another,  to  be  coUected, 
negotiated,  delivered  up  on  receipt  of  a  new 
and  satisfactory  obligation,  shall  lose  all  rem- 
edy if  the  agent,  either  b^  mistake  or  of  his 
wrong,  ezce^  his  authonty,  and  withoot  the 
owner's  knowledge  or  consent  or  ratificatioD 
interlines  or  erases  the  paper,  so  as  to  materiaDy 
change  it.  The  rule,  in  my  judgment,  is  that 
the  holder  may  be  made  to  lose  his  right  if  he 
himself  alters  the  note,  or  procures  it  to  be 
done,  or  in  any  way  authorizes  the  act,  batnoi 
if  it  is  without  his  knowledge  or  authority. 

In  Angle  v.  NorViwesUrn  Mutual  lAfelwrnr- 
ance  Company,  92  U.  8.  380  [23  L.  ed.  556],  Jfr. 
Jitstice  Clifford,  in  delivering  the  opinion  of  the 
court,  said:  "Persons  deaung  with  an  agent 
are  entitled  to  the  same  protection  as  if  dealing 
with  the  principal,  to  the  extent  that  the  agent 
acts  within  the  scope  of  his  authority.  Porsu- 
ant  to  that  settled  rule  of  law,  it  is  settled  that 
where  a  party  to  a  negotiable  instroment  in- 
trusts it  to  another  for  use  as  such,  with  Uankt 
not  filled  up,  such  instrument  so  dehYCfed 
carries  on  its  face  an  implied  authority  to  com- 

glete  the  same  by  filling  the  blanks  ...  bat 
e  ma  V  not  make  a  new''instrunient  by  erasiBg 
what  IS  written  or  printed,  or  by  filling  the 
blanks  with  a  stipulation  repugnant  to  the 
plainly  expressed  intention  of  the  same,  as 
shown  by  its  printed  terms." 

It  seems  to  me,  if  the  act  is  wrongful,  outude 
of  authority,  it  clearly  should  not  bind  or  in 
any  way  affect  the  parties  to  the  note.  It  oer- 
tafnly  is  a  harsh  rule  to  hold  that  a  mere  cus> 
todian  of  paper  may  without  right,  asainst  his 
instructions,  without  the  payment  of  a  doUar 
by  the  surety,  without  imposing  on  him  a  new 
obligation  or  hardship,  release  a  maker  from 
liability,  by  running  the  pencil  or  pen  tbrougli 
a  material  word  or  line  in  the  InstrumenL  if 
that  is  the  state  of  the  law,  itr  is  an  easy  way  to 
pay  debts. 

It  may,  however,  be  contended  that  the  origi> 
nal  note  Was  avoided  because  of  the  averments 
showing  the  act  of  one  of  the  makers  with  re- 
spect to  the  change.  A  reference  to  the  bill 
discloses  that  it  is  charged  that  Randall  and 
Borrodaile,  or  one  of  them,  while  the  note  waa 
so  in  the  possession  of  Armijo  Bros,  fii  Bono- 
daile,  without  authority,  made  the  changes  de- 
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«^bed  in  the  bill.  It  nowhere  appears  Ihat 
Randall  bad  possession  or  custody  oi  the  note 
by  Ruby's  direction  or  consent. 

The  contract  was  completed  and  liability 
fixed  when  the  note  was  delivered  to  Ruby. 
After  that  Randall  had  no  right  to  its  custody, 
except  on  payment  by  him.  It  was  then  a 
completed  transaction.  He  had  made  delivery. 
Suppose,  after  that,  he  had  requested  of  Ruby 
a  moment's  inspection  of  the  note,  and  while 
having  it  so  in  his  custody  Randall  had  stricken 
oat  or  written  in  material  words,  without  the 
knowledge  or  consent  of  Ruby.  Would  such  an 
act  release  Talbott,  the  other  maker?  If  so,  all 
an  accommodation  maker  need  do,  to  pay  his 
obli/Bration  or  to  discharge  his  debt,  is  to  pro- 
cure' the  maker  to  ask  of  the  holder  an  examin- 
ation of  the  paper,  which  in  the  trust  usually 
pertaining  to  business  transactions  would  be 
c^ranted,  and  then,  while  making  such  exam- 
ination, to  strike  out  any  material  word,  or 
write  in  one,  and  in  a  moment  thereby  the  obli- 
gation, "  in  the  twinkling  of  an  eye,"  is  paid, 
discharged,  gone.  The  mere  statement  of  such 
a  proposition  would  seem  to  carry  its  own  ref- 
utation. 

How,  under  the  allegations  of  the  bill,  does 
Randall  stand  differently  towards  the  note? 
What  right  had  he  to  the  possession  of  the  note? 
Huby  did  not  intrust  it  to  him.  He  did  not  in- 
atmct  or  authorize  Armijo  Bros,  or  Borrodaile 
to  do  so,  or  to  even  allow  Randall  the  custodv 
of  or  inspection  of  it,  but  only  to  surrender  it 


to  the  custody  of  Randall,  on  conditiou  that  a 
new  obliffation  in  different  form  should  be 
made.  If  this  note  were  in  Randall's  bands, 
pending  the  payment  of  the  money,  before  the 
completion  of  the  transaction  for  delivery  to 
Talbott  on  payment  of  the  money,  and  while 
so  in  his  haiids  Randall  altered  the  same,  it  may 
be  a  different  rule  would  apply;  but  after  the 
transaction  was  complete,  the  note  delivered  to 
Talbott,  and  the  liability  of  all  parties  to  it 
fixed,  under  the  averments  of  the  bill,  I  believe 
that  Randall  should  be  regarded  as  a  stranger, 
and  that  neither  his  alteration  of  the  note,  nor 
the  unauthorized  change  in  its  terms,  could  de- 
stroy the  plaintiff's  right  of  action  on  the  origi- 
nal instrument. 

The  complainant  was  careful  not  to  aver  he 
did  not  have  a  right  of  action  on  the  note  in  its 
original  form,  but  he  did  aver  that  upon  advice 
of  his  counsel  he  believed  he  had  no  right  of 
action  on  the  note  in  its  new  and  altered  form. 
That  he  did  not  have  such  right  of  action  is 
apparent,  but  I  believe  he  has  a  right  of  action 
on  the  original  note,  if  the  averments  of  the  bill 
are  true,  and  he  did  not  afterwards  ratify  the  act 
which  he  imputes  to  Borrodaile  or  Randall  in 
changing  the  note,  notwithstanding  the  altera- 
tion; and  for  that  reason  he  has  an  adequate 
remedy  at  law,  and  did  not  need  the  aid  of  a 
court  of  equity  to  restore  the  note. 

On  that  ground  the  action  of  the  court  below 
in  sustaining  the  demurrer,  it  seems  to  me, 
should  be  sustained. 
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^.  In  aA  action  brought  by  a  pa^aenger 

*Head  notes  by  Mitohxll,  J. 


amdnst  a  railroad  oompany  to  recover  damages 
from  the  company  for  iirrongfully  ezpelUng  hlxn 
from  the  defendants  train,  It  Is  not  necessary  for 
the  declaration  to  allege  that  the  paasenfirer,  at 
the  time  of  his  expulsion,  was  complying  with  all 
the  reasonable  rules  of  the  company,  nor  to  al- 
lege that  the  passenger  was  not  about  to  violate 
any  such  reasonable  rule  at  the  time  of  his  ex- 
pulsion. 


NOT«.— UndertoWfia  of  carrier  to  protect  tHtnenoer 
^  frcm  violence  and  alAue  of  u»  wrvanU, 

f  A  common  carrier  of  passengers  undertakes  ab- 
solutely to  protect  them  against  the  misconduct  of 
Its  ow^  servants  engaged  in  executing  the  contract. 
N.  J.  SteamlXMit  Co.  v.  Brookett,  121  U.  S.  637  (30  L. 
€d.l049). 

Panenger  as  tretpcuser. 

A  passenger  has  no  right  on  a  train  which,  under 
a  rale  of  the  company,  does  not  stop  at  the  station 
for  vrhich  he  bought  the  ticket.  In  such  case  he 
<jaiinot  recover  damages  except  for  needless  vio- 
lence. Chicago,  St.  L.  ft  P.  K.  Co.  v.  Bills,  1  West. 
Rep.  84a,  IM  Ind.  la 

But  igiioranoe  of  regulations  may  excuse  his  acts 
done  in  violation  of  regulations  unknown  to  him-, 
eo  as  not  to  constitute  him  a  trespasser.  Lake  Shore 
ft  M.  S.  R.  Co.  V.  Uoeenzweig,  i  Cent  Bep.  712,  113 
Pa.61Q. 

Bo  a  passenger  who  enters  a  car  by  mistake  is  not 
a  trespaaser;  and  while  the  railway  company  may 
eject  him,  it  must  not  put  him  off  at  an  improper 
place.  Lake  Shore  ft  M.  S.  K.  Co.  v.  Boeenzweig, 
supra. 

That  the  agent  made  a  mistake  or  violated  the 
Instructions  of  his  principals  will  not  make  the 
S  L.  R.  A. 


passenger  a  trespasser.  Young  v.  Pa.  B.  Co.  5 
Cent.  Bep.  848. 115  Pa.  112. 

A  conductor  is  guilty  of  assault  and  battery  for 
forciblv  ejecting  a  passenger,  without  stopping  the 
train,  although  the  passenger  was  wrongfully 
thereon.    State  v.  Kinney,  84  Minn.  811. 

Even  a  trespasser  cannot  be  ejected  from  a  train 
without  a  reasonable  regard  for  his  safety.  Arnold 
V.  Fa.  B.  Co.  6  Cent  Bep.  682, 116  Pa.  185. 

ExpUlaUm  of  pauenoer  from  train. 

A  panenflrer  may  lawfully  be  ejected  from  a 
train  for  disorderly  conduct  or  for  refusal  to  con- 
form to  the  reasonable  regulations  of  the  com- 
pany. See  Sullivan  v.  Old  Colony  B.  Co.  1 L.  B.  A. 
518,  note. 

Misconduct  and  evading  payment  of  fare  distin- 
guished.   Ibid, 

A  n  attempt  to  evade  the  pasrment  of  fare  need 
not  be  fraudulent,  to  warrant  ejecting  or  removinir 
a  passenger.  Marshall  v.  Boston  ft  A.  B.  Co.  6  New 
Eng.  Bep.  172, 145  Mass.  164. 

The  Public  Statutes  of  MassacliuBetts,  chapter 
112,  •  197,  do  not  prohibit  a  carrier  from  putting  a 
passenger,  refusing  to  pay  fare,  off  the  train  at  a 
regular  passenger  station,  without  arresting  him. 
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2,  The  question  as  to  whether  a  contract 

or  aerreement  entered  into  between  the  railroad 
company  and  a  line  of  steamers  plylngr  between 
Jacksonville  and  Sanford  was  entered  into  in 
good  faith,  and  was  legal  and  binding,  or  that 
such  contract  constituted  an  oppressive  monop- 
oly, and  hence  was  not  legal  and  binding,  is  a 
mixed  question  of  law  and  fact;  and  it  was  prop- 
erly left  to  the  Jury  to  be  passed  upon  by  them. 

8.  The  reaaonjtbleness  of  a  rule  prescribed 
by  a  railroad  company  for  the  government  of  its 
business  is  purely  a  question  of  law  to  be  decided 
by  the  court,  and  not  a  question  of  fact  to  be 
passed  upon  by  juries. 

4.  A  rule  adopted  by  a  raUroad  company* 
which  inhibited  passengers  on  their  trains  from 
wearing  the  uniform  cap  of  a  line  of  steamers 
running  in  opposition  to  a  line  of  steamers  run- 
ning in  connection  with  the  company,  was  not 
reasonable,  and  hence  not  binding  on  the  public. 

fi.The  statute  (section  41»  chap.  19879 
liaws  Florida)  prohibits  the  expulsion 
of  a  passenger  by  a  railroad  company  for 
nonpayment  of  fare  at  any  point  other  than  a 
usual  stopping  place,  or  near  some  dwelling 
house.  When,  however,  a  passenger  wantonly 
violates  any  other  reasonable  rule  of  a  railroad 
company,  the  obligation  to  transport  him  ceases, 
and  the  company  may  expel  him  from  the  train 
at  any  convenient  and  safe  point  that  may  be 
selected  by  the  officer  in  charge,  no  more  force 
being  used  than  may  be  necessary  for  such  pur- 
pose. This  is  a  common-lasr  right,  and  has  not 
been  restricted  by  statute  as  in  cases  of  nonpay- 
ment of  fare. 


6.  The  court  eharms  upon  the  law  of  the 
case,  and  it  is  the  duty  of  the  Jury  in  their  ver- 


luty  of  the  Jury  i 
diet  to  conform  thereto;  but  if  they  fisil  to  do  » 
it  is  the  duty  of  the  court  to  set  aside  the  verdkt. 

(January  18, 1889.) 

APPEAL  by  defendaDt,  from  ao  order  of  the 
Circuit  Court  of  Orange  County,  07emil- 
ing  a  motion  for  a  new  trial  in  an  action  to  re- 
cover damages  for  the  ejection  of  phdoliff 
from  defenoant's  cars,  in  which  a  verdict  bad 
been  rendered  for  plaintiff.    Reter^ed. 

The  facts  are  fully  stated  in  the  opinion. 

Messrs.  S.  M.  Sparkman  and  S.  T. 
King^herry*  for  appellant: 

The  contract  entered  into  by  the  appeDant 
with  tbe  People's  and  De  Bary  lines  of  steamers 
was  legal;  it  contravened  no  law  of  the  State, 
and  was  not  contrary  to  public  policy. 

Rorer,  Railroads,  pp.  228,  220;  Green's  Brice» 
Ultra  Vires,  note  a,  415;  Atdnson,  T.  A  8,  F. 
R,  Co.  V.  Denver  <Sb  N.  0.  R.  Go.  110  U.  S.  687 
(28  L.  ed.  291);  Jeneksv. Coleman,  2  Sumn.  221; 
Stewart  v.  Erie  iS:  W.  Transp.  Co,  17  Minn.  872; 
Svssex  R,  Co.  v.  Morris  dt  E.  R.  Co.  19  N.  J. 
Eq.  18, 20  N.  J.  £q.  542. 

A  rule  or  regulation  prescribed  by  a  railroad 
company,  inhibiting  the  wearing  of  a  badge, 
or  other  insignia  of  rank,  of  a  line  or  lines  of 
other  carriers  competing  with  such  raHroad  or 
its  leffal  connections,  as  weU  as  regulations  pro- 
hibiting drumming  for  passengers  for  such 


Beckwlth  v.  Gbeehire  R.  Go.  8  New  Eog.  Rep.  186, 
148  Mass.  88.  See  Sullivan  v.  Old  Colony  R.  Co.  mtpro. 
#  Where  a  railroad  train  is  scheduled  to  stop  only 
at  oertain  deslernated  stations,  and  a  passensrer 
holds  a  ticket  to  a  point  at  which  it  will  not  stop, 
the  conductor,  upon  dlsooveriner  Ithe  fact,  has  a 
riffht  to  stop  the  train  soon  after  it  has  left  the 
starting  place,  and  require  the  passenger  to  leave 
it;  and  if  he  refuses  to  pay^i  sum  which  in  addition 
to  his  ticket  will  pay  his  fare  to  the  first  stopping 
place,  the  conductor  may  eject  him.  Atchison,  T. 
ft  S.  F.  R.  Go.  V.  Gants,  88  Kan.  006.  Bee  Dilling- 
ham V.  Anthony,  aitJU^  684. 

WhjoO,  constttutes  Section. 

%  Where  a  party  on  a  train  is  explicitly  informed 
by  the  conductor  that  he  cannot  retain  his  seat  and 
must  leave  the  car,  he  then  knows  that  he  cannot 
proceed  longer  upon  tbe  train;  hut  he  must  leave 
and  resort  to  his  legal  remedy,  the  same  as  though 
he  had  been  ejected.  Southern  Kansas  R.  Co.  v. 
Hinsdale,  88  Kan.  fi07. 

He  cannot  make  continuance  of  process  of  ex- 
pulsion unlawful  by  offer  to  pay  during  its  prog- 
ress. Pease  v.  Delaware,  L.  ft  W.  R.  Co.  2  Cent. 
Rep.4S8,101N.Y.887. 

A  passenger  about  to  be  wrongfully  expelled 
from  a  raUroad  train  need  not  require  force  to  be 
exerted  to  secure  his  rights  or  increase  his  dam- 
ages. FOr  any  breach  of  contract  or  groes. negli- 
gence on  the  part  of  the  conductor  or  other  em- 
ploy^ of  the  railroad  company,  redress  must  be 
sought  in  the  cou  rts,  rather  than  by  the  strong  arm 
of  the  penon  who  thinks  himself  about  to  be  de- 
prived of  his  rights.  Southern  Kan.  R.  Co.  v.  Rice. 
38  Kan.  898;  Atchison,  T.  ft  S.  F.  R.  Co.  v.  Gants,  88 
Kan.  606. 

DvAy  of  CMiductor  in  case  of  expeUIng  pauenoer. 

The  duty  of  a  conductor  in  expelling  a  man  from 
a  railway  train  for  nonpayment  of  fare  is  not  so 
strictly  defined  as  to  remove  its  determination  from 
8  L.  R  A. 


the  Jury.    Arnold  v.  Pa.  R.  Co.  6  Gent.  Rep.  680, 115 
Pa.  186. 

It  is  the  conductor's  duty,  until  the  oontnrr  is 
proven,  to  accept  as  true  tbe  statements  of  a  pas- 
senger that  he  had  paid  his  fare,  and  as  to  the 
amount  he  paid,  to  the  agent  of  the  company  who 
gave  him  the  ticket  he  presented  and  told  him  tt 
was  good,  no  matter  what  the  ticket  oontained  In 
words,  figures  or  other  marks.  Huflord  v.  QnaA 
Rapids  ft  I.  R.  Co.  (Mich.)  7  West.  Rep.  888. 

In  determining  whether  a  conductor  on  a  laO- 
way  acted  in  reckless  disregard  of  the  rights  of  a 
passenger,  the  Jury  may  consider  that  In  ejectlnir 
the  passenger  the  conductor  violated  an  exprasB 
rule  of  the  company,  calculated  to  promote  the 
safety  of  passengers.  Lake  Shore  ft  M.  8L  &.  Co.  v. 
Rosensweig,  4  Cent.  Rep.  712, 113  Fa.  S19. 

Where  one  purchases  a  ticket  of  a  raUroad  ooai- 
pany^  agent  at  its  oAoe,  he  haa  a  right  to  rdy 
upon  the  agent  to  give  him  a  ttoket  expreailve  of 
the  contract  to  be  carried  within  tbe  time  oon- 
tractedfor.  McGinnIs  v.  Mo.  Fao.  R.Oo.4  West. 
Rep.  787, 21  Mo.  App.  8B8. 

While  a  regulation  of  the  company  requiringooo- 
duotors  to  reject  tickets  appearing  to  be  altered 
may  be  reasonable  and  the  conductor  be  Justifled. 
yet  if  the  appearance  of  the  ticket  was  doe  to  a 
mistake  of  the  ticket  agent,  the  company  will  he 
liable  for  the  refusal  of  the  oondnctor  to  alKyw  the 
paasenger  to  travel.   Ihid. 

The  conductor  of  a  railway  paaseoger  train  ean- 
not  immediately  expel  a  passenger,  exoept  ftn  ewe 
of  absolute  refumfl  to  prtnluoe  a  ticket  or  pay^faie. 
He  must  allow  a  reasonable  time  for  a  paasengcr  to 
produce  ticket  or  money.  What  constttotea  rea- 
sonable time  is  for  a  jury  to  determine  aooordlag 
to  the  circumstances.  International  ft  G.  K.  R. 
Co.  V.  Wilkes,  68  Tex.  617. 

A  passenger  who  by  direotion  of  the  ticket  acent 
at  a  railroad  station  from  which  he  had  .porchMed 
a  ticket,  gets  on  board  a  train  whioh  does  not  sttip 
at  the  station  to  whioh  he  is  destined,  may  peetww 


1888, 


SoxTTH  Florida  R.  Co.  v.  Rhoads. 


735 


competing  lines  on  its  cars,  are  each  reasonable 
and  can  he  enforced,  and  the  court  should  not 
have  refused  to  give  instructions  to  that  effect. 

Jeneks  v.  CoUman,  2  Sumn.  221;  Com.  v. 
Patter,  7  Met.  696;  Hall  v.  Power,  12  Met  482; 
2  Borer,  Railroads,  979,  980. 

The  reasonableness  of  a  rule  is  purely  a  mat- 
ter of  law  to  be  determined  by  the  court. 

1  Rorer,  Railroads,  227;  Chicago  A  N,  W,  R. 
Co.  V.  WiUiams,  55  LI.  186;  LouinilU.  N.  dt  Q. 
S.  R.  Co.  V.  Fleming,  14  Lea,  128,  18  Am.  <& 
Eng.  R  R.  Cas.  847:  Bl.  Cent.  R.Co.  v.  WhiUe^ 
more,  43  III.  420;  Tracy  v.  N.  T.  dk  K  R.  Co. 
9  Boew.  896;  Greenhood,  Public  Policy,  527. 

The  court  should  have  given  the  lury  some 
rule  by  which  they  could  be  guided  in  making 
up  their  verdict  with  reference  to  the  testimony, 
and  not  have  left  it  to  them  to  arbitrarily  fix 
the  damages. 

Morehead  v.  Adams,  18  Neb.  669;  Wasson  v. 
Palmer,  18  Neb.  878. 

The  company  is  not  liable  for  exemplary 
damages  unless  the  willful  violence  of  the 
wrongful  act  was  ordered  by  the  company  or 
acquiesced  in  afterwards. 

Rorer.  Railroads,  870;  Townsendv.  N.  Y.  Cent. 
dH.  R.  R.  Co.  56  N.  Y.  296;  LouisviUe,  N.  dk 
G.  &  R.  Co.  y.  Guinan,  11  Lea,  98. 


Rhoads'  object  was  to  provoke  appellant  to 
expel  him,  so  that  he  could  institute  an  action; 
hence,  he  should  not  have  recoyered. 

Cincinnati,  H.  db  D.  R.  Co.  v.  CoU,  29  Ohio 
St.  126;  Lake  8/iore  dt  M.  8.  R.  Go.  y.  Pierce, 
47  Mich.  277. 

Mr.  Qeorge  U.  Walker  for  appellee. 

Mitehell,  J.,  delivered  the*opinion  of  the 
court: 

This  cause  was  tried  at  the  Fall  Term  Cir- 
cuit Court,  1886. 

The  jury  awarded  the  plaintiff  $6,000  dam- 
ages. Motion  for  new  trial  made  and  over- 
ruled, and  the  case  is  before  this  court  upon 
appeal  from  the  order  of  the  circuit  court  over- 
ruling said  motion. 

The  first  error  assigned  is  that  the  court  erred 
in  overruling  the  defendant's  demurrer  to  the 
plaintiff's  declaration. 

The  declaration  alleges  that  on  the  26th  day 
of  April,  1886,  the  plaintiff  was  received  by  the 
defendant  to  be  carried  as  a  passenger  on  its 
cars  from  Sanford  to  Orlando,  Orange  County, 
Florida;  that  the  defendant  did  not  and  would 
not  carry  the  plaintiff'  as  such  passenger  as 
afoiesaid,  but,  on  the  contrary,  without  rea- 
sonable and  lawful  excuse  therefor,  then  and 


the  aotoal  damages  occasioned  by  the  mistake, 
from  the  railroad  company.  Ala.  G.  8.  R.  Oo.  v. 
Heddlestoo.  82  Ala.  218. 

But  a  person  Is  not  entitled  to  dama^reB  for  ejec- 
tion from  a  street  car  without  unnecesMur  force 
or  violence,  where  the  ticket  presented  by  him  is  a 
transfer  ti4dcet  intended  for  use  on  another  line  and 
he  himself  was  mainly  in  fault  in  regard  to  the  mis- 
take in  such  ticket.  Oarpenter  v.  Washington  ft 
G.  R.  Go.  121  U.  8.  474  (80  L.  ed.  1015). 

lAabQity  for  in^vry  by  exptdtion  of  poMenger. 

A  railroad  company  wU]  be  liable  for  an  injury 
resulting  to  an  adult  riding  on  a  train  without  pay- 
ing- bis  fare,  and  negligently  ejected  by  the  con- 
ductor. Biddle  V.  Hestonville,  M.  ft  F.  Pass.  B. 
Co.  8  Gent.  Bep.  40i  112  Pa.  361. 

A  person  cannot  lawfully  be  ejected  from  a  rail- 
road train  while  in  motion,  so  that  his  being  put 
off  would  subject  him  to  great  periL  Southern 
Kan.  B.  Ck>.  v.  Bice,  88  Kan.  888. 

Where  a  trespeaser  is  ejected  from  a  train,  such 
Section  may  be  at  a  place  other  than  a  depot  oi; 
station,  provided  care  is  taken  not  to  expose  his 
person  to  serious  injury  or  danger;  but  in  suob  an 
ejection  the  railroad  company  is  not  required  to 
have  consideration  for  the  mere  conveniences 
of  the  wrong  doer.  Atchison,  T.  ft  8.  F.  B.  Go.  v. 
Gants,  88  Kan.  608. 

Plaintiff  in  action  for  wrongful  ejection  from 
ears  must  aver  in  his  complaint  that  the  rules  of 
the  company  provided  that  the  train  on  which  be 
took  passage  should  stop  at  the  station  named  in 
his  ticket.  Chicago,  St  L.  ft  P.  B.  Co.  v.  Bills,  1 
West.  Bep.  847, 104  Ind.  18. 

He  most  show  that  he  was  rightfully  on  the  train 
when  ejected.    JMd. 

Company  Mobte  for  tue  of  tmneeeaeary  force. 

For  uniiepessary  force  in  ejecting  a  passenger  the 
oompany  is  liable,  although  the  conductor  had  the 
Tight  to  remove  him.  Chicago,  St.  L.  ft  P.  B.  Co.  v. 
BOto,  1  West.  Bep.  847, 104  Ind.  18. 

A  poesonger  unprovided  with  ticket  and  refusing 
to  vay  fare  or  leave  the  train  may  be  ejected  by 
SLgButa  of  the  carrier;  but  if  more  violence  is  used 
than  necessary  for  that  purpose,  the  carrier  and  its 
8L.RA. 


agents  are  liable  for  damages.  Jardine  v.  Cornell 
(N.J.)  12  Cent.  Bep.' 804, 

A  police  officer  assisting  in  ejecting  the  passenger, 
at  the  invitation  of  the  agent  of  the  carrier,  is  sub- 
ject to  the  same  rule  in  regard  to  excessive  vio- 
leoce.   IMd. 

Although  a  brakeman,  in  the  absence  of  express 
orders,  hA  no  authority  to  eject  a  passenger  from 
a  train,  a  railroad  company  will  be  liable  for  an  in- 
Jury  wantonly  inflicted  by  a  brakeman  on  a  pas- 
senger traveling  on  a  train  on  which  such  brake- 
man  is  employed.  Wabash  B.  Co.  v.  Savage,  6  West. 
Rep.  208, 110  Ind.  IfiO. 

Although  a  servant  of  a  carrier  may  be  obliged 
to  use  force  in  the  enforcement  of  reasonable  reg- 
ulations established  by  the  carrier,  the  carrier  will 
not  be  protected  if  he  uses  excessive  or  unneces- 
sary force.  N.  J.  Steamboat  Co.  v.  Brockett,  121 U. 
8.887  (80  L.ed.  1040). 

Facts  showing  the  use  of  unnecessary  force  must 
be  averred  in  an  action  for  damages  for  such  a 
cause.    Chicago,  St.  L.  ft  P.  B.  Go.  v.  Bills,  supra.     , 

Meaaure  of  damaoee. 

A  railroad  corporation  Is  liable  for  all  acts  of 
wantonness,  rudeness  or  force,  done  or  caused  to  be 
done  by  its  agents  or  servants.  In  or  about  the  du- 
ties or  businea  assigned  to  them,  although  in  vio- 
lation of  the  general  rules  or  orders  prescribed  for 
their  conduct;  and  the  rule  as  to  vindictive  dam- 
ages for  such  acts,  in  actions  against  the  corpora- 
tion, is  the  same  as  in  actions  against  natural 
persons.  Louisville  ft  N.  B.  Go.  v.  Whitman,  78 
Ala.  888. 

If  the  conductor  used  only  such  force  as  was  nec- 
essary to  eject  plaintiff,  although  mistaken  as  to 
his  duty,  it  is  not  a  case  for  vindictive  damages. 
Claybrook  v.  Hannibal  ft  St.  J.  B.  Co.  2  West.  Bep. 
178, 19  Mo.  App.  482. 

Exemplary  damages  can  only  be  recovered  where 
the  expulsion  is  characterised  by  malice,  reckless- 
ness, rudeness  or  willful  wrong.  Porsee  v.  Ala- 
bama G.  S.  B.  Co.  08  Miss.  07. 

Where  the  ejection  of  a  passenger  by  conductor 
was  made  in  good  faith  and  without  malice,  dam- 
ages for  humiliation  and  mortlfioatloa  are  errone- 
ous.   Claybrook^v.  Hannibal  ft!St.  J.  B.  Co.  supra. 
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there  by  its  agent  and  servant,  the  conductor, 
«nd  the  train  hands  of  its  said  train,  by  force 
and  arms  ejected  plaintiff  therefrom,  and  left 
him  and  proceeded  on  its  said  journey;  where- 
fore the  plaintiff  was  injured  in  his  person  and 
feelings,  and  was  compelled  to  travel  afoot 
about  four  miles  back  to  said  Sanford,  was 
prevented  from  accomplishing  his  purpose  to 
go  to  Orlando,  and  was  otherwise  greatly  dam- 
aged.   Plaintiff  claimed  $20,000  damages. 

Second  count:  Plaintiff  claimed  from  the  de- 
fendant the  further  sum  of  $20,000  for  dam- 
ages, for  that,  whereas,  heretofore,  to  wit:  the 
^5th  of  April,  1885,  the  plaintiff  was  a  passen- 
ger on  the  railway  passenger  car  of  the  de- 
fendant, and  was  with  force  and  arms,  without 
just,  reasonable  or  lawful  excuse  therefor, 
•ejected  from  the  said  car  and  forcibly  prevented 
from  returning  to  the  same. 

The  declaration  was  demurred  to,  (1)  that  it 
is  bad  in  substance  in  that  it  does  not  allege 
that  the  plaintiff,  at  the  time  it  is  therein  alleged 
he  was  put  off  the  defendant's  cars,  was  com- 
plying with  all  the  reasonable  rules  of  said 
defendant;  (2)  that  said  declaration  does 
not  allege  that  plaintiff  was  not  violating,  or 
about  to  violate  any  reasonable  rule  of  said  rail- 
road company;  (8)  that  plaintiff  does  not  al- 
lege in  his  said  declaration  that  the  defendant 
has  or  usually  keeps  an  office  for  the  transac- 
tion of  its  customary  business  in  the  County  of 
Orange. 

There  was  no  error  in  overruling  the  demur- 
rer to  plaintiff's  declaration.  Oould,  PI.  164, 
§  17;  1  Chitty,  PI.  890. 

The  Circuit  Judge  gave  the  jury  a  number 
of  charges,  or  paragraphs  of  one  charge,  all  of 
which,  except  the  last,  were  excepted  to  by  de- 
fendant. 

InUr  alia,  the  Judge  charged  the  jury  that 
"  Railroad  companies,  as  carriers  of  persons, 
are  not  bound  to  receive  for  carriage,  or  to  car- 
rv,  persons  whose  purpose  whilst  traveling  on 
the  cars  is  to  interfere  with  or  injure  the  legit- 
imate business  and  lawful  profits  of  the  com- 
pany, nor  persons  who  are  of  known  and  violent- 
ly bad  character, or  persons  offensively  gross  and 
immoral  in  their  conduct,  habits  and  behavior, 
or  so  intoxicated  as  to  be  offensive,  nor  such  as 
will  not  conform  with  the  reasonable  rules  and 
regulations  of  the  company  in  respect  to  the 
carriage  of  passengers,  they  being  informed 
thereof  or  otherwise  having  knowledge  of  the 
same,  nor  sucti  as  refuse  to  pay  their  fare,  or 
to  procure  tickets  before  entering  the  train. 
Such  objectionable  persons,  for  the  objections 
aforesaid,  may  not  only  be  refused  admission 
into  the  cars  of  the  company  if  their  objection- 
able conduct,  purpose,  character  or  intention 
be  known  previous  to  such  admission,  but,  hav- 
ing been  received  thereon,  may  be  expelled 
therefrom  on  rendering  themselves  obnoxious 
to  any  of  such  objections — the  officer  in  charge 
using  no  more  force  or  offensiveness  than  l^ 
comes  necessary  to  effect  such  expulsion,"  etc. 

"  A  railroad  corporation  has  the  right  to  enter 
into  an  agreement  with  other  lines  of  travel  for 
the  purpose  of  enhancing  its  own  business,  and 
for  the  benefit  of  the  public;  but  it  has  not  the 
right  to  enter  into  such  agreement  when  it  is 
for  the  purpose  of  an  oppressive  monopoly  or 
to  the  injury  of  the  public.  In  furtherance  of 
such  agreements  they  have  the  right  .to  make 
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all  reasonable  rules  and  reflations  that  win 
enable  them  to  carry  out  m  good  faith  the 
agreement,  and  can  enforce  such  reasonable 
rules  and  regulations  to  the  ejection  of  the  vio^ 
lator  of  them.  These  rules  and  regulations  can 
be  made  and  enforced  to  carry  oat  a  legal  and 
proper  agreement;  but  they  cannot  be  made  to 
enforce  an  agreement  which  is  entered  into  for 
the  purpose  of  oppressive  monopoly. 

"  Should  you  find  from  the  evidence  that  it 
was  a  honafide  agreement,  and  not  entered  into 
for  the  purpose  of  an  oppressive  monopoly, 
and  that  the  rules  and  regulations  made  to  en- 
force the  same  are  reasonable,  and  the  plaintiff 
well  knew  such  to  be  the  rules  and  regulations 
at  the  time  of  his  ejection  from  the  train,  and 
that  he  was  knowingly  and  willfully  violating 
the  same,  or  that  the  conductor  had,  from  the 
facts  that  occurred  to  him  at  the  time  of  the 
plaintiff's  e;[ection,  good  reason  to  apprehend 
that  the  plamtiff  would  violate  one  of  such  rea- 
sonable rules  and  regulations,  you  must  find 
for  the  defendant. 

**  If.  on  the  other  hand,  after  viewing  all  the 
evidence,  you  believe  that  rules  and  re{^lations 
were  not  reasonable;  and  that  the  plaintiff  did 
not  knowingly  violate  any  reasonable  rule  or 
regulation;  and  that  he  paid  his  fare  and  went 
upon  said  train  as  a  passenger  and  properly  de- 
meaned himself  and  presented  his  ticket  to  the 
conductor,  and  vras  ejected  by  tlfe  conductor, 
and  not  allowed  to  go  on  the  train  to  the  destina- 
tion his  ticket  called  for — you  moat  find  for  the 
Slaintiff  at  such  sum  as  you  may,  from  the  evi- 
ence,  find  him  entitled  to  " 
It  will  t)e  seen  that  the  Judge,  in  this  part  of 
his  charge,  left  it  to  the  jury  to  decide  whether 
the  rules  and  regulations  prescribed  Xsj  the 
railroad  company  were  reasonable.  This  was 
error.  The  reasonableness  of  rules  prescribed 
by  railroad  companies,  and  like  oorporatioDS 
with  like  powers,  is  a  question  of  law  to  be  de- 
cided by  the  courts,  and  not  a  question  of  fact 
to  be  decided  by  juries.  LouimUe,  N.  dG.R 
R.  Go.  V.  Fleming,  14  Lea,  1^8,  18  Am.&EDg. 
R.  R.  Cas.  347;  VedderY.  Fdhm,  20  N.Y.  1». 
Maroney  v.  Old  Colony  &C.N,R.  Co.  106  Mass. 
158,  8  Am.  Rep.  305;  Torton  v.  MUttauisee  L 
8.  <fc  W.  R.  Co.  54  Wis.  284,  41  Am.  Rep.  28; 
Pittslmrgh,  C.  db  St.  L.  R.  Co.  v,  Aliniia,  50 
Ind.  141,  19  Am.  Rep.  708;  Pierce  v.  RanMpk, 
12  Tex.  290;  Rorer,  Raibx)ads.  226,  227;  lU. 
Cent.  R.  Co.  v.  Whittemore,  48  III.  490. 

In  the  case  of  Illinois  Central  Railroad  Com- 
pany V.  Whittemore,  supra,  the  Supreme  Court 
of  Dlinois  says:  *  *The  circuit  court  left  it  to  the 
jury  to  say  whether  the  rule  was  reasonable. 
This  was  error.  It  was  proper  to  admit  testi- 
mony, as  was  done;  but  either  with  or  without 
this  testimony,  it  was  for  the  court  to  say 
whether  the  ^regulation  was  reasonable,  and 
therefore  obligatory  upon  the  passengers.  The 
necessity  of  holding  this  to  be  a  question  of 
law,  and  Uierefore  within  the  province  of  the 
court  to  settle,  is  apparent  from  the  considera- 
tion that  it  is  by  so  holding  that  fised  and  per- 
manent  regulations  can  be  established.  If  this 
question  is  to  be  left  to  the  juries,  one  rale 
would  be  applied  by  them  today,  and  another 
tomorrow.  In  one  trial  a  railway  would  be 
held  liable,  and  in  another  presenting  the  same 
questions,  not  liable.  Neither  the  companies 
nor  passengers  would  know  their  rights  or  tbeir 
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ohtigations.  A  fixed  system  for  the  control  of 
the  vast  interests  connected  with  railways  would 
he  impossihle,  while  such  a  system  is  essential 
^ually  to  the  road  and  to  the  public." 

That  railroad  companies  have  the  power  to 
prescribe  such  reasonable  rules  and  regulations 
as  may  be  found  necessary  in  the  conduct  of 
Uieir  business  is  indisputable.  The  validity 
of  the  rule  depends  upon  its  reasonableness. 
If  reasonable  it  has  the  force  and  effect  of  law, 
but  if  unreasonable  it  is  not  obligatory  upon 
Uiepublic  to  obey  it. 

Webster  defines  a  rule  to  be  "  That  which  is 
prescribed  or  laid  down  as  a  guide  to  conduct; 
that  which  is  settled  by  authority  or  custom;  a 
regulation;  a  prescription;  a  minor  law;  a  uni- 
form course  of  things." 

It  is  the  duty  of  courts  to  pass  upon  and  con* 
4(true  the  laws  of  the  land,  and  the  reasonable 
rules  and  regulations  established  by  a  railroad 
being  laws — ^minor  laws — there  is  no  good  rea- 
son why  the  courts  should  not  pass  upon  them 
and  pronounce  them  reasonable  and  binding, 
or  unreasonable  and  not  binding,  as  the  case 
mav  be. 

The  question  as  to  whether  the  alleged  agree- 
ment between  the  defendant  and  the  DeBary- 
Baya  Merchants'  Line  and  the  People's  Line  was 
'  'a  Ixma  flde  agreement,  and  not  entered  into  for 
the  purpose  of  an  oppressive  monopoly,"  is  a 
mixed  question  of  law  and  fact,  and  was  prop- 
erly left  to  the  jury  to  decide. 

And  if  the  alleged  agreement  was  les:al,  the 
reasonable  rules  and  regulations  prescribed  by 
the  railroad  company  to  enforce  the  stipula- 
tions of  such  agreement  were  also  legal  and 
binding;  but  if  the  agreement  itself  was  not 
legal  it  follows,  of  course,  that  the  rules  and 
regulations  prescribed  for  the  enforcement  of 
the  stipulations  of  the  alleged  agreement  were 
also  illegal  and  not  binding.  The  rule  pre- 
scribed by  the  railroad  company,  inhibiting  the 
wearing  on  their  cars  the  uniform  caps  and 
badges  of  the  officers  and  employes  of  the  In- 
dependent Line  of  steamers  was  not  a  reason- 
able rule,  and  hence  not  binding  upon  the  per- 
sons wearing  them;  and  if  the  company  ex- 
pelled any  such  passenger  for  wearing  such 
<*ap  or  badge,  such  expulsion  was  illegal,  and 
the  passenger  so  expelled  was  entitled  to  dam- 
^es  therefor.  Railroad  companies  have  no 
nel^t  to  so  prescribe  the  dress  of  any  passenger. 

The  court  charged  the  jury  that  "The  pas- 
senger should  first  be  informed  of  the  occa- 
sion and  the  necessity  for  leaving,  and  the 
train  be  brought  to  a  standstill,  at  any  usual 
stopping  place  or  near  any  dwelling  house,  as 
the  conductor  shall  elect,"  etc. 

This  part  of  the  charge  is  evidently  based 
upon  section  41,  chapter  1987,  Laws  of  Flor- 
iaa;  but  the  section  referred  to  applies  solely 
to  the  expulsion  of  passengers  from  railway 
trains  for  nonpayment  of  fare.  It  is  not  ap- 
plicable to  the  case  at  bar,  because  the  plaintiff 
was  not  expelled  for  not  paying  his  fare.  Un- 
der this  charge  of  the  court  the  jury  were 
compelled  to  find  for  the  plaintiff.  The  plaint- 
iff may  have  been  guilty  of  the  most  immoral 
and  indecent  conduct,  he  may  have  been  so 
intoxicated  that  he  was  offensive  to  other  pas- 
sengers, or  his  conduct  may  have  been  so  vio- 
lent us  to  endanger  the  lives  of  passengers  and 
employ^  of  the  road,  and  yet  under  the 
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charge,  the  company  had  no  authority  to  expel 
him  at  any  point  other  than  a  usual  stopping 
place  or  near  a  dwelling  house.  We  ao  not 
understand  this  to  be  the  law.  The  statute 
only  requires  passengers  who  refuse  to  pay 
their  fare  to  be  put  off  trains  at  a  usual  stop- 

Eing  place  or  near  some  dwelling  bouse,  and 
\  suent  as  to  what  points  passengers  for  violat- 
ing other  rules  of  railroad  companies  may  be 
ejected. 

In  Toledo  Railway  Company  v.  Wright,  68 
Ind.  586,  34  Am.  Rep.  277,  it  is  held  that  "A 
statute  providing  that  if  any  railway  passenger 
shall  refuse  to  pay  his  fare  he  may  be  ejected 
at  any  usual  stopping  place,  does  not  prohibit 
his  ejection  at  anv  other  safe  point." 

And  it  is  held  by  the  Supreme  Court  of  Illi- 
nois, in  Illinois  Ventral  Kaitway  Company  v. 
Whittemore,  supra,  that  "The  refusal  of  a  pas- 
senger to  surrender  his  ticket  to  the  conductor 
when  demanded  does  not  constitute  the  same 
offense  as  the  nonpayment  of  fare;  and  the  stat- 
utory provision  against  the  expulsion  of  passen- 
gers for  the  latter  offense,  except  at  a  regular 
station,  does  not  apply  to  the  former  case.  A 
railroad  company  may  expel  a  passenger  from 
its  train,  at  a  place  other  than  a  regular  sta- 
tion, for  the  violation  of  any  reasonable  rule 
other  than  that  of  nonpayment  of  fare.  When 
a  passenger  wantonly  disregards  any  reason- 
able rule,  the  obligation  to  transport  him 
ceases,  and  the  company  may  expel  him  from 
the  train,  using  no  more  force  than  may  be 
necessary  for  such  purpose,  and  not  at  a  dan- 
gerous or  inconvenient  place.  This  is  a  com- 
mon-law right,  and  has  been  restricted  by  stat- 
ute only  in  cases  of  nonpayment  of  fare. 

The  same  rule  prevails  in  this  State.  A 
railroad  company  in  ejecting  a  passenger  for 
nonpayment  of  fare  must  do  so  at  a  usual 
stopping  place  or  near  some  dwelling  house. 
This  is  the  only  restriction  imposed  by  statute 
as  to  the  expulsion  of  passengers;  it  applies 
only  to  passengers  who  have  not  paid  their 
fare.  Passengers,  for  other  violations  of  the 
reasonable  rules  of  railroad  companies,  maybe 
ejected  at  any  convenient,  safe  point  that  may 
be  selected  by  the  officer  in  charge,  no  more 
force  being  used  than  is  necessary. 

There  are  many  other  objections  urged 
against  the  charge  of  the  court;  but  after  care- 
fully examining  and  considering  the  same  it 
is,  in  our  judgment,  unobjectionable,  except  as 
before  stated. 

The  defendant  requested  the  court  to  give 
numerous  charges  to  the  jury;  some  weregTven 
and  others  refused,  and  the  refusal  to  charge 
as  requested  by  the  defendant  is  assigned  as 
error. 

These  charges,  except  the  ninth,  were  prop- 
erly refused. 

The  ninth  charge  requested  by  the  defend- 
ant was  as  follows:  "That  the  reasonableness 
of  a  rule  or  regulation  prescribed  by  a  railroad 
company  is  for  the  court  to  determine,  and  not 
for  the  jury."  This  charge  should  have  been 
given,  and  the  court  erred  in  not  doing  so. 

The  grounds  in  the  motion  for  a  new  trial  are: 
that  the  verdict  was  contrary  to  law;  contrary 
to  the  evidence  and  the  weight  of  evidence; 
contrary  to  the  charge  of  the  court;  and  that 
the  damages  awarded  the  plaintiff  by  the  jury 
were  excessive,  ^ 
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Now.  as  the  case,  for  the  errors  mentioned, 
will  have  to  be  reversed  and  a  new  trial  had, 
we  do  not  desire  or  intend  to  express  any  opin- 
ion upon  the  evidence,  except  as  to  the  amount 
of  damages. 

The  evidence  sent  up  in  the  record  conduces 
to  show  that  the  appellee  was  ejected  from  the 
cars  of  the  defendant  April  25.  1885;  that  prior 
to  said  expulsion  the  appellant  had  entered 
into  a  contract  or  agreement  with  the  DeBary- 
Baya -Merchants'  Line  and  the  People's  Line  of 
steamers,  plying  between  Jacksonville  and 
Sanford,  by  which  agreement  the  steamers  of 
said  lines  were  to  await  the  arrival  of  the  trains 
on  the  South  Florida  Road,  and  that  the  trains 
were  to  await  the  arrival  of  the  steamers  of 
said  lines;  that  the  steamers  were  to  procure 
freight  and  passengers  for  the  road,  and  that 
the  road  was  to  do  the  same  for  the  steamers 
of  said  lines;  that  there  was  an  opposition  line 
of  steamers  running  on  the  St.  Johns  River, 
between  Jacksonville  and  Sanford,  known  as 
the  "Independent  Line;"  that  the  competition 
between  the  railroad  company  and  the  steam- 
ship lines,  with  which  it  bad  said  agreement 
or  contract,  and  the  Independent  Line  was 
very  sharp;  that  the  appellee  at  the  time — 
April  25,  1885^was  purser  on  the  steamer 
"Chesapeake,"  one  of  the  boats  of  the  Inde- 
pendent Line;  that  the  appellee  drummed  and 
solicited  freight  and  passengers  for  the  steam- 
ers of  the  Independent  Line;  that  the  appellee 
went  on  the  docks  of  the  defendant  at  Sanford 
for  the  purpose  of  soliciting  business  for  the 
Independent  Line,  and  that  he  went  on  the 
trains  of  the  defendant  railroad  company  for 
the  same  purpose;  that  the  railroad  company 
had  established  and  published  rules  and  regu- 
lations prohibiting  such  soliciting  business  on 
its  said  docks  and  trains;  that  the  appellee  had 
notice  of  the  existence  of  such  rules  and  regu- 
lations; that  one  of  such  rules  prohibited  the 
officers  and  employes  of  the  steamers  of  the 
Independent  Line  from  wearing  the  uniform 
caps  and  badges  of  said  steamers  on  the  trains 
of  defendant.  That  on  the  25th  of  April,  1 885, 
the  appellee  did  not  himself  purchase  his  ticket 
to  ffo  to  Orlando,  but  had  a  iriend  to  purchase 
it  ^r  him,  stating  at  the  time  that  he  had  rea- 
sons for  doinff  so  which  he  would  give  at  an- 
other time;  that  the  appellee  enter^  the  cars 
of  the  railroad  companv  wearing  the  uniform 
cap  of  purser  of  the  said  steamer  Chesapeake; 
that  he  entered  the  cars  of  the  defendant  just 
as  the  train  was  leaving  Sanford;  that  shortiy 
after  leaving  Sanford,  the  conductor,  Ander- 
son, went  to  the  appellee  and  informed  him 
that  he  was  violating  a  rule  of  the  company  in 
wearing  the  cap  he  had  on,  and  that  he  nad 
orders  to  put  him  off  the  train  if  he  did  not 
take  off  the  cap,  and  asked  appellee  if  he  would 
do  so,  and  he  answered  that  he  would  not; 
that  the  conductor  then  stopped  the  train, 
went  to  appellee  again  and  asked  him  to  leave 
the  train  which  appellee  refused  to  do,  and 
said  that  the  conductor  would  have  to  put  him 
off;  whereupon,  the  conductor  put  his  band  on 
the  shoulder  of  the  appellee  and  started  to  lift 
him  out  of  the  seat,  but  the  conductor  found 
that  appellee  had  fastened  his  feet  under  the 
seat  Just  in  front  of  him;  whereupon,  the  con- 
ductor called  to  his  assistance  the  baggaire 
master  and  a  brakeman,  and  proceeded  to  ez- 
8L.B.A. 


pel  the  appellee;  that  Rhoads  still  clun^  to  the 
seats,  and  that  much  force  was  required  to  ci- 
pel  him;  that  Rhoads,  by  so  resisting,  was 
bruised  in  several  places,  and  that  he  vas 
somewhat  lame  for  two  or  three  days-,  that 
after  being  so  ejected,  and  just  as  the  train 
was  movinff  off  again  Rhoads  sprang  upon  the 
platform  of  the  rear  car;  whereupon,  the  con- 
ductor ,  assisted  as  before,  again  expelled  him 
and  held  him  down  in  the  sand  untQ  the  train 
moved  off  and  left  him,  and  that  Rhoads  then 
walked  back  to  Sanford,  some  four  miles. 

There  was  also  evidence  tending  to  show 
that  the  appellee  went  on  the  train  of  the  de- 
fendant, expecting  and  hoping  that  he  mig^t 
be  expelled  therefrom,  for  the  purpose  of 
building  a  case  of  damages  against  the  com- 
pany. 

This  is  only  the  substance  of  the  evidence, 
but  we  think  it  sufficient  to  give  a  dear  under- 
standing of  the  case. 

And  now  the  question  arises.  How  did  the 
jury  arrive  at  the  conclusion  that  the  appeilee 
was  entitied  to  $5,000  damages? 

It  is  clear  that  if  the  appeUee,  at  the  time  he 
was  expelled  from  defendant's  cars,  had  not 
violatea  or  attempted  to  violate  any  reasonable 
rule  of  the  railroad  company,  he  was  entitled 
to  dama^,  either  compensatory  orexemphir. 
Did  the  jury  find  that  he  was  entitied  to  only 
compensatory  damages,  and  if  so,  upon  what 
did  they  base  their  calculation?  Wherein  was 
it  shown  that  from  an^  and  all  causes  the  ap- 
pellee sustained  pecuniary  loss  to  the  amoont 
of  $5,000?  The  evidence  discloses  no  set  of 
circumstances  under  which  the  i4>penee  ww 
entitled  to  $5,000  as  compensatory  damages 
Did  the  jury  intend  to  allow  the  appdiee  ex- 
emplary damages,  and  if  so,  upon  what  did  they 
base  their  verdict? 

£ven  admitting  that  at  the  time  iheappdlee 
was  expelled  from  defendant's  train  be  bad 
violatea  no  reasonable  rule  of  the  oompanj; 
that  he  did  not  intend  to  violate  any  such  rak, 
—and  then  wherein  was  he  damaged  to  the 
amount  awarded  him  by  the  jury?  There  is 
nothing  in  the  evidence  to  show  that  any  in- 
dignity was  shown  the  appellee  in  ejecting 
him  from  defendant's  cars,  rurther  than  to  use 
force  sufficient  to  effect  his  expulsion;  and  in 
fact  it  is  shown  that  the  force  used  in  piitthig 
the  appellee  off  the  train  was  only  so  much  as 
was  necessary  to  accomplish  that  purpoae. 

The  circuit  court  charsed  the  hiry  upon 
vindictive  damages  as  foltows:  "Vuidictife 
damages  are  not  allowed  unless  for  acts  aooum- 
panied  with  maliciousness,  brought  home  to  the 
intent  of  the  companv.  If  the  ezpuirioo  be 
committed  with  wfllful  violence  or  wrong  on 
the  part  of  the  conductor,  as  to  the  maonerof 
putting  off  the  train  and  in  discharge  of  his 
duties,  then  exemplary  damages  mav  be  given." 

Now  where  is  there  any  "malidoonesB* 
shown  bv  the  evidence,  which  was  brooi^t 
home  to  toe  intent  of  the  company?  None  such 
is  shown,  and  this  being  the  case,  the  verdki 
was  contranr  to  the  chaige  of  the  ooort 

The  twelfth  charge  requested  by  defendant 
was  as  follows:  "It  is  not  neoeasaiy  for  a 
party  who  desires  to  test  the  rigbtof  araitroad 
company  to  eject  him  from  ita  cars  to  do  more 
than  to  express  his  dissent  to  such  ejectkn: 
and  if  such  passenger  resist  the  effort  to  eject 
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him,  and  receives  personal  injury  occasioned 
by  such  resistance,  and  no  more  force  was 
used  by  the  agent  of  the  company  in  expelling 
such  passenger  than  was  necessary  to  accom- 
plish such  expulsion,  the  passenger  cannot  re- 
ooyer  against  such  railroad  company  for  such 
injuries  so  received." 

This  charge  was  given  as  requested,  and  we 
think  the  char^  was  proper:  and  this  being 
the  case,  how  did  the  jury  arrive  at  their  con- 
clusion and  award  the  plaintiff  $5,000  dam- 


The  testimony  shows  that  the  personal  in- 
juries received  b^  the  plaintiff,  in  consequence 
of  such  expulsion,  were  but  slight;  and  it 
tends  strongly  to  show  that  such  injuries  so 
received  by  the  plaintiff  were  inflicted  in  con- 
sequence of  his  resistance  to  the  officers  of  the 
company;  and  in  finding  as  thev  did,  the  jury 
found  contrary  to  the  charge  of  the  court. 

The  court  refused  to  set  aside  the  verdict. 
This  was  error. 

Beversed. 


MINNESOTA  SUPREME  COURT. 


William  W.  TOWNSHEND,  Appt., 

V. 

Reuben  S.  GOODFELLOW  et  al.,  BapU. 
(.-..Minn ) 

1.  *A  oontract  Ibr  the  sale  of  lands,  made 
with  a  partnerahlp  firm,  in  the  firm  name,  may 
be  enforced  in  equity,  and  the  deed  will  be  de- 
creed to  be  executed  to  the  indiyidual  partners  as 
tenants  in  common. 

2.  Where  the  vendor  in  sneh  contract  has 
no  interest  in  the  land  which  he  afirrees  to  con- 
▼ey,  but  enters  into  it  as  a  mere  speculation  or 
venture,  he  is  not  deemed  a  bona  fide  contractor, 
and  a  court  of  equity  will  not  lend  him  its  aid  in 
enforcinir  It,  But  one  who  has  acquired  an  equi- 
table title  or  Interest  In  the  land  under  an  exeou- 

*Head  notes  by  Y  andsrbcboh,  J. 


tory  agreement  may  enter  into  another  agree^ 
ment  for  the  sale  thereof  to  a  third  party,  without 
waitinir  until  he  has  obtained  a  deed,  if  the  sale  is 
made  in  good  f aii^,  and  the  title  is  fully  perfected 
at  the  time  specified  for  the  completion  of  the 
sale. 

8.  Equity  will  not  actively  interfere  to 

compel  the  spedflc  performance  of  a  contract 
for  the  sale  of  land  in  favor  of  the  vendor,  if 
there  is  such  uncertainty  about  the  title  as  to  af- 
fect its  marketable  value.  The  court  will  not,  in 
such  case,  compel  its  acceptance,  and  oast  upon 
the  purchaser  the  risk  of  litigation  and  the  em- 
barrassment of  a  questionable  title. 

(March  2K,  1889). 

APPEAL  by  p1aintiir,from  a  judgment  of  the 
District  Court   of  Hennepin   County  in 
favor  of  defendants  in  an  action  to  compel  tbe 


NOTB.—  Specific  performtmee ;  when  aeOer  may  re- 
cover eanaideration. 

It  issuflBcient  for  the  seller,  upon  a  contract  made 
in  irood  faith,  if  he  is  able  to  make  the  stipulated 
title  at  the  time  when,  by  the  terms  of  his  agree- 
ment or  by  the  equities  of  the  particular  case,  he  is 
required  to  make  the  conveyance,  in  order  to  enti- 
tle himself  to  the  consideration.  Baldwin  v.  Salter, 
8Palffe,  473;  Bresel  v.  Jordan,  104  Mass.  416;  Boehm 
V.  Wood,  1  Jac  ft  W.  419;  Wynn  v.  Morgan,  7  Ves. 
Jr.  2(B;  HoflTgart  v.  Scott,  1  Russ.  &  M  286;  Salisbury 
V.  Hatcher,  2  Younge  &  C  Gh.  64;  Richmond  v. 
Gray,  8  Allen,  2S;  Barnard  v.  Lee,  97  Mass.  92;  Sey- 
mour V.  Delancy,  8  Cow.  446;  Hepburn  v.  Bunlop, 
1417.&  IWheat  179  (4  L.  ed.  66);  Story,  Eq.  M776, 
777. 

Wliere  the  contract  was  still  in  negotiation  and 
expedients  were  discussed  and  considered,  the 
case  helng  otherwise  free  from  difficulty,  an  action 
may  be  maintained.    Walton  v.  Meeka,  41  Hun,  816. 

It  is  said,  the  power  of  this  court  to  compel  a 
apeolflc  performance  is  to  be  exercised  with  sound 
diacretion,  and  not  as  a  matter  of  course.  See  HUl 
r.  Beasegleu,  17  Barb.  166;  Be  Ellison,  6  Johns.  Ch. 
XL 

The  rlirhts  of  the  parties  to  the  contract  to  main- 
tain an  action  for  a  speoiflo  performance  of  the 
coDtraot  are  mutuaL   Losee  v.  Morey,  67  Barb.  566. 

Demand, 

Tbe  objection  that  a  suit  is  brought  without  a 
teohnioal  demand  is  not  available  to  bar  an  action 
in  equity,  if  the  plaintiff  has  otherwise  a  good  cause 
of  action.    Bruce  v.  Tilaon,  25  N.  Y.  208. 

Offer  to  perform  must  he  jtUaded. 
A  party  filing  a  bill  for  a  spedflc  performance 
upon  an  offer  of  perf  ormanoe  on  his  part,  and  a 


demand  from  the  other  party.must  make  the  proper 
offer  in  liis  complaint;  and  if  he  is  able  to  perform 
at  the  time  of  the  final  judgment,  he  is  entitled  to 
his  relief,  although  he  may  not  have  been  in  a  situ- 
ation to  perform  at  the  time  he  brought  his  suit. 
Bruce  v.  Tilson,  25  K.  Y.  198;  Stevenson  v.  Maxwell, 
2  N.  Y.  406;  Baldwin  v.  Salter,  8  Paige,  478. 

Vendee  not  eonvpeOLed  to  take  doubtful  title. 

A  suit  for  purchase  money  is  in  the  nature  of  a 
bill  for  specific  performance,  and  if  the  title  is 
doubtful  plaintiff  cannot  recover.  Murray  v.  Ellis, 
8  Gent.  Rep.  150,  112  Pa.  486. 

A  vendee  will  not  be  compelled  to  take  a  doubtful 
title.  Black  v.  Aman  (D.  Ci  10  Gent.  Rep.  165;  Meth- 
odist  Bpis.  Church  Home  v.  Thompson,  10  Gent. 
Rep.  506, 106  N.  Y.  618;  Yought  v.  Williams,  46  Hun, 
688. 

Courts  have  sometimes  decreed  that  the  purchas- 
er should  take  title  when  its  defects  twtaee  cured 
before  the  final  bearing,  although  existing  at  the 
commencement  of  the  action;  but  have  never  gone 
so  far  as  to  hold  tbe  action  opened  and  undeter- 
mined to  enable  the  seller  to  brlnflr  a  suit  against 
other  parties,  and  try  the  experiment  of  an  effort 
to  secure  a  good  title  at  some  uncertain  date  in  the 
future.  People  v.  Stock  Brokers  Bld^  Co.  92  N.  Y. 
106;  Grady  v.  Ward,  20  Barb.  648. 

When  the  vendor  is  unable  to  make  a  good  title 
he  cannot  obtain  a  decree  for  a  specific  perform- 
ance. Morgan  v.  Morgan,  15  U.  S.  2  Wheat.  200  (4 
L.  ed.  242*;  Watts  v.  Waddle,  81  U.  a  6  Pet  889(8  L. 
ed.  487). 

Where  vendee  must  resort  to  a  court  of  equity  to 
establish  his  title,  tbe  court  will  not  compel  him  to 
perform  his  contract.  Bank  of  Columbia  v.  Ha^- 
ner,  26  U.  S.  1  Pet.  466  (7  L.  ed.  219);  Hepburn  v. 
Auld,  9  n.  S.  6Cranoh,  282  (8  L.  ed.  96). 

Nor  will  a  court  compel  a  person  to  take  lands 
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specific  performance  of  a  contract  for  the  pnr- 

chase  of  land.    Affirmed, 

.  The  facts  fully  appear  in  the  opinion. 

Messrs,  Charles  S*  Jelley  and  Eugene 
G*  Hay»  for  appellant: 

Where  a  firm  contracts  for  the  purchase  of 
real  estate,  and  the  contract  is  in  the  scope  of 
the  partnership  business,  or  in  its  making  all 
of  the  members  of  the  firm  united,  the  individ- 
ual members  of  the  firm  will  be  held. 

LeRoy  v.  Johnson,  27  U.  8.  2  Pet.  198  (7  L. 
ed.  891);  Rochester  v.  TroiUr,  1  A.  K.  Marsh. 
(Kv.)54. 

It  was  not  necessary  for  the  plain tifT  to  have 
title  or  color  of  title  to  the  land  at  the  time  he 
contracted  to  sell  it  to  the  defendants;  it  is  suf- 
ficient if  he  had  a  good  and  marketable  title  in 
fee  simple  to  the  land  at  the  time  he  was  to 
perform  the  contract. 

Dresely.  Jordan,  104  Mass.  407. 

If  an  executor  is  authorized  by  the  will  to 
sell  real  estate  he  needs  no  further  license,  but 
can  sell  only  according  to  the  power  given  by 
the  will. 

George,  Probate  Law,  §  540.  See  Tracy  ▼. 
Murray,  49  Mich.  85. 

In  all  cases  where  a  power  to  sell  real  estate 
exists  in  the  will,  it  should  receive  a  liberal 
construction,  in  order  to  effect  the  true  pur- 
pose and  intents  of  the  will. 

8  Redfleld,  Wills,  §  18,  p.  137. 

Even  if  the  necessity  did  not  exist  and  the 
executors  sold  it  honestly,  believing,  in  the  ex- 
ercise of  their  best  judgment,  that  it  did  exist, 
the  title  would  still  be  good. 

Jennings  v.  Teague,  14  8.  C.  229;  Gheever  v. 
Contuse,  85  Minn.  179. 


Upon  the  general  doctrine  of  power  to  seU,  in 
the  will,  see— 

Stephens  V.  Milnar,  24  N.  J.  Eq.  858;  Dahneg 
V.  Manning  8  Ohio,  824;  Wuton  v.  Ward,  4 
Redf.  415;  ChuUwy,  leather, 7  Bush,  1«7;  M^ 
lison  V.  Kurtz,  2  Watts,  185;  Jt^inson  v.  Bawden, 
87  Tex.  621. 

The  will  gave  the  executors  the  full  power  to 
sell  the  land.  The  plaintiff  purchased  in  good 
faith,  hence  his  title  is  perfect;  there  is  not  a 
reasonable  doubt  of  it. 

See  Perry,  Tr.  §  224,  p.  197;  Pomerov,  Spec 
Perf.  §  204;  Coles  v.  Treeothiek,  9  Vcs.  Vr.  246l 

It  is  as  much  a  matierof  course  for  courts  of 
equity  to  decree  a  specific  performance  of  a 
contract  for  the  conveyance  of  real  estate  which 
is  in  its  nature  unobjectionable,  as  it  is  for  courts 
of  law  to  give  damages  for  its  breach. 

Sons  of  Temperance  v.  Brown,  9  Minn.  I(f7: 
Story,  Eq.  Jur.  g§  715,  751. 

Mr,  Julius  E.  ftiner,  for  respondents: 

A  bond  for  a  deed,  upon  condition  of  a  com- 
pliance with  its  terms  in  future,  does  not  coo- 
stitute  color  of  title  because  it  does  not  in  terms 
purport  to  convey  the  title. 

Rigor  y,  Frye,  62  111.508,  509;  McOveenx, 
Ivey,  86  Ala.  808;  Stamper  v.  Gnffin,  20  Ga.  822; 
BeU  V.  Coats,  56  Miss.  776;  S^gwick  &  W. 
Trial  of  Title,  g  781. 

The  remedy  of  s|)ecific  performance  is  mut- 
ual and  reciprocal.  And  this  remedy  will  not 
be  applied  again«t  the  respondents  in  favor  of 
the  appellanl,  when  it  could  not  be  applied 
against  the  appellant  in  favor  of  the  respond- 
ents. 

Hurley  v.  Brown,  88  Mass.  547.  See  also 
Waterman,  Spec.  Perf.  §409,  and  cases  cited. 


where  he  may  be  subjected  to  the  inconvenlenoe  at- 
tendinfr  the  establishment  of  a  deed  of  part  of  the 
land  which  is  not  recorded.  Hepburn  v.  Auld, 
aupra. 

The  law  requires  that  a  title  reasonably  free  from 
doubt  shall  be  conveyed;  but  a  mere  possibility  that 
the  tlUe  wUl  prove  defective  is  not  sufficient  to  war- 
rant a  refusal  to  accept  it.  Walton  v.  Meeks,  41 
Hun,  818;  Webb  v.  Chisolm,  24  8.  C.  487;  Second  Unl- 
versalist  Society  v.  Duflran,  8  Cent.  Rep.  875,  65  Md. 
400. 

A  bare  possibility  that  the  title  may  be  affected  by 
exlstingr  causes  which  may  subsequently  be  devel- 
oped is  not  suflScient  ground  for  declining-  to  com- 
pel specific  performance.  Moser  v.  Ck)chrane,  9 
Cent.  Rep.  427, 107  N.  Y.  85. 

The  possibility  of  some  claimant  subsequently  ap- 
pearing and  asking  the  court  to  overrule  a  well 
settled  rule  of  law  is  not  such  a  defect  of  title  as  to 
deprive  the  grantor  of  the  right  to  specific  per- 
formance. Dow  V.  Whitney,  6  New  Eng.  Rep. 
276,  147  Mass.  1. 

Mere  assertion  by  a  grantor  of  a  vendor,  made  six 
years  before,  that  the  deed  from  him  was  obtained 
by  fraud  and  that  he  should  dispute  its  validity, 
does  not  render  vendor^s  title  so  doubtful  as  to  re- 
lieve his  vendee  from  the  Contract  of  purchase. 
Pirst  African  M.  B.  Church  v.  Brown,  6  New  Eng. 
Rep.  602, 147  Mass.  206. 

Where  the  vendor  can  give  a  title  by  adverse 
possession,  so  clear  that  the  court  should  direct  the 
Jury  to  find  such  title,  a  specific  performance  will 
be  compelled.    Abrams  v.  Rhoner,  44  Hun,  607. 

A  purchaser  will  not  be  bound  to  accept  a  title  by 
adverse  possession  which  depends  upon  a  long  and 
difficult  investigation  of  facts.  Chesman  v.  Cum- 
mings,  2  New  Eng.  Rep.  858, 142  Mass.  66. 

A  vendee  cannot  resist,  upon  the  ground  that  a 
^  L.  R.  A. 


strip  was  omitted  from  the  description,  when  for 
thirty-eight  years  no  person  except  the  purchaser 
has  made  claim  thereto.  In  such  case,  that  it  was 
intended  to  be  included  in  the  deed  will  be  pre- 
sumed.   N.  r.  Steam  Co.  v.  Stern,  49  Hun,  aa 

Sujflci&nt  to  make  title  at  time  of  decree^ 

Where  the  purchaser  refuses  to  go  on  with  his  con- 
tract, the  law  permit^  the  seller  to  file  bis  bill  with- 
out a  tender  on  his  part;  which  being  so.  It  f  oUovs 
that  all  he  need  do  is  to  allege  himself  ready  and 
willing;  and  if  he  can  make  title  according  to  tbe  r^ 
quirements  of  the  contract  at  the  time  of  the  de^ 
cree,  the  court  will  aid  him.  Oakey  v.  Cook,  5  Gent. 
Rep.  46,  41 N.  J.  Eq.  384;  Watts  v.  Waddle,  81  U.  SL  « 
Pet.  389,  396, 889.  402  (8  L.  ed.  437);  Hepburn  v.  Dun- 
lop,  14  U.  S.  1  Wheat.  179  (4  L.  ed.  66);  Hepbura  v. 
Auld,  9  U.  8.  5  Cranch,  202  (3  L.  ed.  96);  Langford  v. 
Pitt,  2  P.  Wma.  629;  Mortlook  v.  BuUer,  10  Vca.  Jr. 
292,  815:  Cofan  v.  Cooper,  14  Yes.  Jr.  205:  Seymour 
V.  Delancy,  8  Cow.  445,  519;  Pierce  v.  Nicfaok,  1 
Paige,  244;  Baldwin  v.  Salter,  8  Paige,  478;  Jenkim 
V.  Fahey,  73  N.  Y.  855;  Stevenson  v.  Maxwell,  t  N. 
Y.408. 

If  any  injury  has  resulted,  it  will  be  oompeimttd 
by  charging  the  complainant  with  interest.  Lik^- 
ett  V.  Williamson,  37  Mo.  395;  Clute  v.  Robison,  S 
Johns.  596:  Brown  v.  Half,  5  Paige,  235;  Viele  v. 
Troy  &  B.  R.  Co.  20  N.  Y.  184;  Hepburn  v.  Dtmlo|K. 
supra, 

DQigence  required  of  purclKiser. 

The  purchaser  ought  not  to  be  allowed  to  let  the 
time  for  performance  go  by,  to  enter  into  poosoj 
sion  and  hold  for  months  and  years,  and  when  tta- 
ally  sued  for  the  purchase  prioe  to  aver  IgnoraBce 
of  the  state  of  the  title.  Cleveland  v.  Buzrin.  S 
Barb.  637. 
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Equity  will  not  decree  speciflc  performance 
of  a  contract  to  purchaae  real  estate,  when  the 
decree  would  compel  the  defendant  to  accept  a 
doubtful  title.  The  purchaser  is  entitled  to  a 
marketable  title.  A  title  open  to  a  reasonable 
doubt  is  not  a  marketable  one.  In  such  ac- 
tions, unless  the  party  is  present  in  whom  the 
outstanding  right  is  vested,  the  court  will  not 
undertake  to  cure  infirmities  by  deciding  a  dis- 
puted question  of  fact  or  a  doubtful  question 
of  law,  but  will  refuse  to  decide  for  or  against 
the  validity  of  the  title. 

Ftfrke  v.  Waddingham,  10  Hare,  1;  Bell  v. 
Hol^,  L.  R.  15  Eg.  178;  Swayne  v.  Lyon,  67 
Pa.  436;  Dobb9Y,  Norcrtm,  24  N.  J.  Eq.  827; 
Gritpnv. Cunningham,  19Gratt.  571;  Jeffriesr. 
Jefffies,  117  Mass.  184;  Adams  v.  ValenUne,  88 
Fed.  Rep.  1. 

The  court  will  not  have  regard  to  its  own 
opinion  only,  but  will  take  into  account  what 
the  opinions  of  other  competent  persons  may 
be. 

Sugden,  Veiidors,  foot  p.  887. 

The  burden  is  on  the  vendor  to  show  the  title 
to  be  free  from  reasonable  doubt,  and  that  the 
vendee  will  not  be  exposed  by  taking  it  to  liti- 
gation. 

Sturtevant  v.  Jaqves,  14  Allen,  623;  Bieh- 
mondv.Oray,  8  Allen,  25;  Oriffin  v,  Cunning- 
ham, 19  Gratt.  571.  See  also  2  Parsons,  Cont, 
chap.  11;  Sioayne  v.  Lyon,  67  Pa.  489;  Oarnett 
v.  Macon,  2  Brock.  185,  244. 

V&nderbvrfl^hy  J.,  delivered  the  opinion 
of  the  court: 

This  action  is  brought  to  enforce  the  specific 
performance  of  a  contract  for  the  sale  and  con- 
veyance of  real  estate.  The  defendants,  it 
appears,  were  partners  doing  business  under  the 
firm  name  of  R.  8.  Goodfellow  &  Co.  The 
contract  was  made  between  the  plaintiff  as 
vendor,  and  the  defendants  as  vendees,  under 
the  name  of  *•  R.  8.  Goodfellow  &  Co."  It  is 
not  questioned  that  the  contract  was  executed 
by  the  consent  and  authority  of  both  defend- 
ants, who  appear  and  answer  in  this  action. 

1.  The  contract  was  not  invalid  because  so  exe-' 
cured.  It  is  enforceable  in  equity,  and  the  deed 
will  in  such  cases  be  decreed  to  be  executed  to 
the  individual  partners  as  tenants  in  common, 
or  to  the  one  specially  named  who  will,  as  be- 
tween the  partners,  take  the  title  as  trustee. 
Beaman  v.  Whitney,  20  Maine,  420;  Chicago 
Lumber  Co,  v.  AOivmih,  26  Kan.  212;  QiUe  v. 
Hunt,  86  Minn.  860,  861;  KeUoggY,  Olson,  84 
Minn.  106. 

2.  At  the  date  of  the  contract,  October  11, 
1887,  the  plaintiff  had  not  acquired  title  to  the 
land,  but  was  a  subpurchaser,  holding  a  con- 
tract for  the  sale  and  conveyance  thereof,  dated 
October  7,  1887,  executed  hj  one  Cora  T. 
Mesick,  who  was  the  vendee  in  an  executory 
contract  for  the  sale  of  the  same  land,  executed 
by  the  executors  of  John  Copley,  deceased,  un- 
der and  in  pursuance  of  a  power  in  the  will  of 
the  latter,  which  contract  was  dated  April  9, 
1887.  The  testator,  John  Copley,  died  seised 
of  the  land  so  contracted  to  be  conveyed. 

The  contract  in  question  here  contains  this 
atipfulation:  **  If  the  title  to  said  premises  is 
not  good,  and  cannot  be  made  good  within 
six^  days  from  date  thereof,  this  agreement 
•ball  be  void.  But  if  the  title  to  said  premises 
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is  now  good,  or  is  made  good  in  my  name  with- 
in sixty  days,  and  said  purchaser  refuses  to  ac- 
cept the  same,  said  $1  shall  be  forfeited.  But 
said  forfeiture  shall  in  no  way  affect  the  rights 
of  either  party  to  enforce  the  specific  perform- 
ance of  this  contract." 

Within  sixty  days  from  the  date  of  the  con- 
tract the  executors  of  Copley,  at  the  request  of 
Cora  Mesick,  and  in  fulfillment  of  her  contract 
with  plaintiff,  executed  and  delivered  to  plaint- 
iff, in  due  form,  a  deed  with  warranty  and  full 
covenants  of  the  premises,  purporting  to  con- 
vey the  same  to  him;  and  thereupon  the  plaint- 
iff, on  the  10th  day  of  December,  1887,  duly 
executed  and  tendered  his  deed  of  the  premises 
to  defendants,  in  fulfillment  of  the  contract; 
but  they  refused  to  receive  the  same,  or  to  ful- 
fill on  their  part. 

The  defendants  contend  that  the  court  ought 
not  to  enforce  the  contract  in  favor  of  the 
plaintiff  vendor,  because  it  appears  that  at  the 
time  the  contract  was  made  be  had  no  title  to 
the  premises,  and  that  equity  will  not  actively 
interfere  to  aid  a  partv  who  makes  a  contract 
to  sell  lands  of  which  he  is  not  the  owner. 

The  rule  as  insisted  on  by  the  defendants  is 
only  applicable  where  a  party  has  no  interest 
in  the  lands  which  he  agrees  to  convey,  but 
volunteers  to  enter  into  a  contract  as  a  mere 
venture.  Such  a  transaction  will  not  be  sanc- 
tioned by  a  court  of  equity,  because  it  is  a 
mere  speculation;  and  one  who  speculates  up- 
on that  of  which  he  has  no  control  or  the 
means  of  acquiring  it  is  not  a  bona  fide  con- 
tractor. 

But  the  general  rule  is  that  where  a  contract 
is  entered  into  in  good  faith,  it  is  not  necessary 
that  the  vendor  be  actually  in  the  situation  to 
perform  it  at  the  time  it  is  entered  into,  pro- 
vided he  be  able  at  the  proper  time  to  place 
himself  in  that  situation.  Imperfections  m  the 
title  when  the  contract  is  made  will  form  no 
ground  of  objection  thereto,  if  removed  before 
*die  time  of  completing  the  purchase.  1  Chitty, 
Cont.  11th  ed.  481;  WUlard,  Eo.  Jur.  290;  He- 
formed  Butch  Church  v.  MoU,  7  Faige,  77;  Jen- 
kins  V.  FaJiey,  78  N.  Y.  855;  Langford  v.  PiU, 
2  P.Wms.  629;  Bresdy.Jwdan,  104 Mass.  416; 
Mossv,  Hanson,  17  Pa.  879. 

And  one  who  has  an  equitable  estate  merely 
under  an  executor^r  agreement  may  offer  the 
premises  for  sale  without  waiting  until  he  has 
obtained  a  deed.  Ticman  v.  Boland,  15  Pa.  429. 

But  it  is  further  suggested  that  in  this  case 
plaintiff  was  at  the  time  a  mere  subpurchaser, 
having  himself  no  contract  with  the  executors, 
and  both  contracts  remained  wholly  executory. 
Not  being  a  party  to  the  first  contract,  he  is 
not  bound  by  its  terms,  and  could  not  compel 
the  parties  thereto  to  fulfill  the  same  as  be- 
tween themselves ;  nor  would  the  fact  that 
the^  neglected  to  do  so  give  him  a  right  of 
action  by  virtue  thereof.  McCarthy  v.  Couch, 
87  Minn.  124. 

But  he  necessarily  purchased  the  equitable 
title  of  the  first  vendee  subject  to  that  con- 
tract, although,  as  between  him  and  the  latter, 
he  did  not  assume  its  obligations ;  and  having 
puTcha.sed  the  entire  interest  of  the  first  ven- 
dee, equity  will  interfere  to  protect  his  inter- 
est and  enforce  a  d^d  to  him  from  the  ven- 
dor holding  the  legal  title,  upon  a  proper  show- 
ing and  tender  of  performance  of  the  conditions 
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subject  to  which  it  is  so  held,  if  the  application 
is  seasonably  made. 

When  a  contract  is  made  for  the  sale  of  an 
estate  in  land,  the  purchaser  is  treated  in 
equity  as  the  owner,  and  as  trustee  of  the  pur- 
chase money  for  the  vendor,  and  the  latter  is 
considered  the  trustee  of  le^l  title  for  the  pur- 
chaser. He  is  not,  however,  completely  or 
unconditionally  so  until  the  money  is  paid. 
Unless  otherwise  agreed,  he  holds  both  the 
possession  and  title  until  the  money  is  paid  or 
other  conditions  of  the  contract  are  fullilled  ; 
80  that  a  subpurchaser  who  has  bought  the 
equitable  interests,  although  treated  as  equi- 
table owner,  takes  bis  equitable  title,  not  only 
subject  to  the  conditions  of  his  own  contract, 
but  also  to  those  of  the  first  contract ;  and  if 
the  latter  are  not  complied  with  by  his  vendor, 
he  can  only  enforce  a  deed  by  showing  or 
tendering  performance,  and  thereupon  seek  an 
adjustment  of  the  equities  between  the  parties, 
who  must  all  be  joined. 

The  rule  is  stated  in  McOreight  v.  Faster,  L. 
R  5  Ch.  App.  613,  as  follows  :  *'The  duty  im- 
posed upon  those  who  wish  to  intervene  in 
such  cases  is  to  take  their  own  steps,  to  file 
their  own  bill,  and  to  claim  the  benefit  of  the 
contract  in  such  a  way  that  the  court  may 
have  the  opportunity  of  dealing  with  the  rights 
of  the  parties  interested  in  it,  and  ma^  deter- 
mine their  position  accordingly."  Bispham, 
Eq.  §  305. 

bo  that  it  may  be  stated  generally  that  sub- 
ject to  the  conditions  suggested,  if  specific 
performance  will  be  decreed  between  the  im- 
mediate parties  to  an  agreement  for  the  sale  of 
lands,  it  will  also  be  decreed  between  the  parties 
claiming  under  them  as  purchasers  of  the  legal 
or  equitable  title;  that  is  to  say,  against  the 
grantee  of  the  vendor,  and  in  favor  of  the  sub^ 
purchaser,  unless  other  controlling  equities  are 
interposed.  2  Story,  Eq.  Jur.  §  789 ;  Taylor, 
Eq.  Jur.  §  692 ;  Baps  v.  HaU,  4  Port.  (Ala.) 
885 ;  AUison  v.  Shilling,  27  Tex.  450. 

The  plaintiff  had  sufficient  interest  in  the  sub- 
ject matter  to  entitle  him  to  make  his  contract 
with  defendant ;  and  if  made  bona  fide,  and  the 
title  was  seasonably  perfected  so  as  to  enable 
him  to  comply  with  the  terms  of  the  agree- 
ment, the  action  should  not  be  defeated  solely 
on  account  of  the  state  of  the  title  when  the 
contract  was  made.  Besides,  by  the  terms  of 
the  contract,  which  was  evidently  entered  into 
in  view  of  the  fact  that  the  deed  had  not  yet 
been  obtained,  it  was  sufficient  that  "the  title 
should  be  made  good  in  his  name  within  sixty 
davs." 

8.  This  brings  us  to  the  consideration  of  the 
last  and  most  material  question  in  the  case, 
and  that  is  whether  upon  the  record  it  appears 
that  the  plaintiff  is  shown  to  have  acquired  a 
good  and  marketable  title  to  the  land  in  con- 
troversy. 

Ordinarily  a  more  satisfactory  determination 
of  a  question  of  this  kind  can  he  had  upon  the 
evidence  after  a  full  hearing,  and  we  think  it 
would  have  been  the  better  way  in  this  case. 
But  the  parties  have  rested  the  question  upon 
the  admission  of  certain  facts  appearing  upon 
the  face  of  the  pleadings,  which  it  is  claimed 
are  decisive  of  the  question;  and  it  was  ac- 
cordingly determined  by  the  trial  court  upon 
defendants'  motion  for  judgment  upon  the 
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pleadings.  The  purchaser  is  entitled  to  i  mir- 
ketable  title — one  clearly  shown  to  be  good,  h 
must  therefore  be  free  from  reasonable  doubt. 
If  it  rests  entirely  upon  record  evidence,  aod 
the  muniments  of  title  are  preserved  and  ac- 
cessible, it  will  be  a  q^uestion  for  the  court  to 
determine  upon  their  inspection — a  qnestion  of 
legal  construction.  If  it  is  to  be  established  bf 
proof  of  matters  of  fact  not  of  record,  the  case 
must  be  made  very  clear  by  the  vendor,  to  war- 
rant the  court  in  ordering  specific  performance: 
Thus  a  title  depending  upon  the  bar  of  the 
Statute  of  Limitations  may  be  a  marketable 
title,  provided  that  it  clearly  appear  that  tbe 
entry  of  the  real  owner  is  barred.  Pratt  y. 
J%,  07  Pa.  396. 

But  where  the  title  depends  upon  matten  of 
fact,  such  as  are  not  capable  of  sattsfactoiy 
proof,  or  where  the  fact  is  capable  of  that 
proof,  yet  is  not  so  proved,  the  purchaser  can- 
not be  compelled  to  take  it.  J^riter  v.  Skri- 
ver,  86  N.  Y.  585. 

It  is  not  necessary  that  the  title  be  shown  to 
be  bad;  nor  is  it  enough,  even,  that  the  ooort 
may  on  the  whole  consider  it  good,  if  there  be 
doubt  or  uncertainty  about  it  sufiScient  to  form 
the  basis  of  litigation  ;  for  if  there  be  a  doobt 
it  cannot  be  thrown  upon  the  purchaser  to 
contest  that  doubt  Rede  ▼.  Oaket,4  DeO. 
J.  &  S.  505. 

As  expressed  by  the  Chancellor  of  New  Jer- 
sey in  Vreeland  v.  BlavtieU,  28  N.  J.  Eq.  488: 

"A  court  of  equity  will  not  compel  a  pur- 
chaser to  take  a  doubt  ful  title.  If  there  is  such 
an  uncertainty  about  the  title  as  to  affect  its 
marketable  value,  even  though  a  court  might 
consider  it  good,  still  the  contract  may  not  be 
specifically  enforced.  But  there  must  be  some 
debatable  grounds  on  which  the  doubt  can  be 
justified." 

It  is  not  enough  that  it  be  a  doubt  "beginniag 
in  suspicion  and  ending  in  suspicion." 

We  are  asked  to  reverse  the  decision  of  the 
trial  court  holding  the  plaintiff's  title  doubt- 
ful and  unmarketable.  Upon  this  matter  tbe 
record  discloses  the  following  facts : 

One  John  Copley  died  testate,  and  seised  of 
the  land  in  controversy,  December  16,  1884. 
By  his  will  he  bequeathed  and  devised  ail  his 
estate,  real  and  personal  as  follows :  An  un- 
divided one  halt  of  all  his  property,  real  and 
personal,  to  Michael  Copley  ;  an  undivided  one 
fourth  of  all  his  property,  real  and  personal,  to 
Mary  Donohue ;  an  undivided  one  fourth  to 
the  lawful  children  of  William  Copley,  the 
same  to  be  held  by  them  until  they  become 
a  lawful  age.  The  will  further  direct  thai 
trustees  for  the  children  of  William  Copley, 
deceased,  be  appointed,  which,  however,  bas 
never  been  done.  Michael  Copley  and  Jere- 
miah Donohue,  named  as  executors,  were  duly 
appointed  and  qualified  as  such  March  VL 
18-<5.  The  will  also  contained  a  provision 
authorizing  the  executors  to  sell  real  estate  of 
the  testator,  as  foDows  : 

"And  they  may  sell  or  mortgage  any  of  my 
real  estate  at  any  time  it  may  become  necessarr 
to  do  so,  to  pay  any  expenses  or  bequests  hen- 
in  provided  for,  orlfor  Uie  purpose  of  saving  or 
improving  any  other  portion  of  my  said  prop- 
erty while  the  same  is  undistributed.** 

This  power  was  vested  in  the  executors  under 
the  will,  and  the  intervention  or  consent  of  the 
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probate  court  was  not  Decessary  to  its  exercise 
by  them.  It  is  not  an  absolute  or  uncondi- 
tional power  to  sell.  It  can  only  be  exercised 
for  the  purposes  expressly  namea.  If  the  con- 
ditions existed  calling  for  the  exercise  of  the 
power,  then  undoubtedly  the  executots  might 
exercise  a  reasonable  discretion  as  to  the  mode 
and  circumstances  of  its  exercise,  though  they 
would  be  required  to  act  with  good  faith  and 
reasonable  prudence  in  the  fulflUment  of  the 
trust     Oriffen  v.  F&rd,  1  Bosw.  150. 

But  whether  or  not  the  conditions  named 
exist  under  which  they  may  exercise  the  power 
must  be  a  question  of  fact,  and  not  of  discre- 
tion. No  estate  in  the  lands  was  granted  to 
the  executors,  in  trust  or  otherwise,  but  a 
naked  power  of  sale  only.  They  have  no 
general  power  to  convert  real  into  personal 
property  ;  and  hence,  if  the  necessity  for  mak- 
ing any  sale  arose,  they  would  not  be  au- 
thorized to  sell  property  of  an  amount  and 
value  grossly  in  excess  of  that  necessary  to  be 
sold  to  realize  the  sum  needed.  2  Perry, 
Trusts,  §  784;  Minat  v.  Preicott,  14  Mass.  495  ; 
Jack9(m  V.  Anderson,  4  Wend.  474 ;  Ba»^>oom 
V.  Moaher,  2  Denio,  61 ;  Orinoold  v.  Perrp,  7 
Lans.  108 ;  HendMiam  v.  Meiix,  14  Sim.  257. 

Counsel  for  plaintiff  concedes  that  the  con- 
ditions named  must  in  fact  have  existed  in 
order  to  authorize  a  sale  by  the  executors  ;  but 
he  claims  that  this  appears  from  the  evidence 
apread  upon  the  record,  which  the  plaintiff  al- 
leges to  be  true,  being  an  extract  from  the  veri- 
fied report  of  the  executors  filed  in  the  probate 
court,  September  80,  1887,  in  which  it  is  stated 
<the4tems  being  set  forth)  that  there  is  a  bal- 
ance to  be  provided  for  and  required  to  meet 
estimated  expenses  and  charges,  and  for  the  re- 
demption of  land  to  the  amount  of  $904.98. 


Whether  this  account  was  ever  allowed  or 
approved  does  not  appear.  But  it  seems  that 
long  prior  to  the  date  of  this  report — ^that  is  to 
say,  on  the  9th  day  of  April,  1887 — the  execu- 
tora  had  entered  into  a  written  contract  for  the 
sale  of  the  land  in  question  to  Mesick  at  the 
price  of  $6,000;  and  on  the  7th  day  of  October, 
1887,  Mesick  contracted  to  sell  the  same  land 
to  the  plaintiff  at  the  price  of  $7,600;  and  on 
October  11  following  the  plaintiff  entered  in- 
to the  contract  in  question  to  sell  the  premises 
for  $21,800.  The  contract  with  Mesick  re- 
mained wholly  executory  till  December  2, 1887, 
when,  at  her 'request,  the  executors  conveyed 
directly  to  the  plaintiff,  and  the  plaintiff  there- 
upon executed  to  them  a  purchase  money  mort- 
for  $5,000,  and  to  Mesick  a  mortgage  for 


Under  these  circumstances,  the  court  was 
clearly  right  in  holding  the  title  unmarketable. 
It  cannot  oe  said  that  there  is  no  question  or 
doubt  about  the  title  tendered  by  the  plaintiff, 
and  the  marketable  value  of  the  land  will 
naturally  be  affected  by  the  doubt  and  uncer- 
tainty resting  upon  the  title.  It  certainly  is  not 
entirely  clear  that  the  executors  were  warranted 
in  making  the  executory  contract  of  sale  to 
Mesick  when  they  did,  or  in  executing  the  deed 
as  they  did,  or  in  selling  for  the  price  they  did, 
or  in  selling  so  large  a  tract.  The  devisees,  in- 
cluding infant  heirs,  are  not  parties,  and  would 
not  be  bound  by  the  Judgment  of  the  court  in 
this  case.  A  purchaser  might,  we  think,  well 
hesitate  to  accept  such  a  tiUe,  and  a  court  of 
equity  will  not  compel  its  acceptance,  and  cast 
upon  him  the  risk  of  litigation  and  the  embar- 
rassment of  a  questionable  title. 

Order  affirmed. 


MASSACHUSETTS  SUPREME  JCTDICIAL  COURT, 


Peletiah  FLETCHER 

V. 

FITCHBURG  R.  CO. 

( Mass. ) 

1.  Tbe  rule  that  one  about  io  cross  a  rail- 


road track  must  look  as  well  as  listen  must  be 
oheerved,  although  his  view  of  the  track  and  a 
oomlnfiT  train  has  been  temporarily  obstructed  by 
a  train  that  has  just  passed. 
2.  A  person  is  mSlty  of  contrilmtory  nesp- 
li^ence  whlca  will  prevent,  his  recoyering  for 
Injuries  received  by  reason  of  collision  with  a  rail- 
road train,  if  while  driving  a   team  not  afraid 


morrK.— Concurrent  duties  of  traveler  and  raUroeui 
company  at  road  crossings. 

Both  railroads  and  travelers  upoD  intersecting 
liighways  are  charged  with  the  mutual  duty  of 
keeping  a  careful  lookout  for  danger:  and  both 
must  use  the  degree  of  diligence  a  prudent  man 
would  exerdse  under  tbe  circumstances.  Conti- 
nental Improvement  Co.  v.  Stead,  06  U.  S.  161  (SH 
I^ed.408>. 

Where  one  has  observed  ordinary  care  for  his 
personal  safety,  even  if  slightly  negligent,  he  has 
observed  all  the  care  the  law  requires;  and  if  in- 
jured by  the  negligence  of  another,  the  law  charges 
that  other  with  responsibility.  Calumet  Iron  &  S. 
Co.  V.  Martin,  2  West.  Hep.  60, 116  UL  368. 

Although  plaintiff  may  have  been  guilty  of  con- 
tributory negligen<%  in  crossing  the  track,  yet  de- 
flendant  is  liable  if  it  could  have  prevented  tbe 
oflsualty  by  tbe  exercise  of  due  care.  Duffy  v. 
Jf  o.  Fao.  B.  Co.  2  West.  Uep.  196, 19  Mo.  App.  380. 
3  L.  R.  A. 


Duty  of  traveler  at  railroad  crossing, 

A  person  crossing  a  track  by  a  highway  is  bound 
to  make  efforts  to  see  the  train,  but  is  not  bound, 
as  matter  of  law,  to  see  ih.  Greany  v.  Long  Island 
R.  Co.  2  Cent.  Hep.  462, 101  N.  Y.  419. 

A  person  attempting  to  cross  a  railroad  track  is 
not  bound,  at  the  instant  uf  stepping  on  it,  to  look 
to  ascertain  if  the  train  is  approaching.  Chicago 
&  B.  I.  R.  Co.  V.  Hedges,  3  West.  Rep.  896,  106  Ind. 
896. 

Where  a  person  approaching  a  railroad  crossing 
with  which  he  was  familiar  could  have  seen  a  com- 
ing train,  within  a  distance  of  seventy  rods  of  the 
crossing,  from  any  point  within  600  feet  from  the 
crossing,  and  was  struck  by  the  train  at  the  cross- 
ing, and  injured,  he  was  guilty  of  contributory 
negllgenoe.  even  though  the  train  was  not  a  regu- 
lar one,  and  was  running  at  a  high  rate  of  speed, 
and  did  not  stop  at  a  depot  seventy  rods  from  the 
crossing  in  the  direction  from  which  the  train  came. 
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of  tbe  cars  he  stops  near  the  croasf nfir  of  a  rail-  I 
road  havlnfir  several  tracks,  at  a  point  where 
his  view  in  one  direction  is  obetruoted  by  a  bam, 
to  permit  a  train  from  the  opposite  direction  to 
pass  the  crossing  on  the  track  nearest  him,  and 
then  immediately  starts  to  cross  without  waiting 
for  the  train  to  proceed  far  enough  to  permit 
him  to  see  if  there  is  a  train  on  any  other  track, 
and  is  struck  by  a  train  from  the  direction  in 
which  his  view  was  obscured,  where  a  delay  of 
a  minute  or  two  would  have  made  the  ti^ack  visi- 
bie  beyond  tbe  comer  of  the  bam  for  a  long  dis- 
tance. 

(May  0,1889.) 

OX  defendant's  exceptions  to  the  Superior 
Court  of  Suffolk  County.    Sustained. 

This,  was  an  action  to  recover  damajo^  for 
injuries,  received  by  plaintiff  while  driving  his 
team  on  the  highway  at  a  crossing  on  defend- 
ant's railroad,  by  reason  of  a  coUision  with  a 
passenger  train.* 

At  the  close  of  the  testimony  defendant  asked 
the  presiding  Judge  to  rule  that  upon  the  whole 
evidence  the  jury  were  not  authorized  to  find  a 
verdict  for  the  plaintiff,  and  that  there  was  no 
evidence  that  plaintiff  was  in  the  exercise  of 
due  and  ordinary  care.  The  presiding  Judge 
refused  to  give  both  these  instructions  and 
submitted  the  case  to  the  jury.  A  verdict  was 
returned  for  plaintiff  and  defendant  alleged 
exceptions. 

Mr.  Georee  A.  Torrey  for  defendant. 

Messrs.  F.  S.  Hesseltine  and  T.  Curley 
for  plaintiff. 

Knowlton,  J.,  delivered  the  opinion  of  the 
court: 

The  only  important  question  in  this  case  is 
whether  there  was  any  evidence  that  tbe  plaint- 
iff at  the  time  of  the  accident  was  in  the  exer- 
cise of  ordinary  care. 

Certain  facts  are  undisputed.  The  plaintiff 
was  on  the  south  side  of  the  railroad  driving  a 
four  horse  team  northward,  going  for  a  load  of 
sand.  There  were  on  the  railroad  at  the  cross- 
ing of  the  highway  two  main  tracks,  and  two 
side  tracks,  one  north  and  the  other  south  of 
the  main  tracks.    The  distance  between  adja- 


cent tracks  was  about  six  and  one  half  or  aev«& 
feet.  On  tbe  south  side  of  the  railroad  and  on. 
the  east  side  of  the  highway  was  a  bam  thiny 
feet  distant  from  the  nearest  .side  track.  A  per- 
son driving  northward  on  the  highway,  assooa 
as  he  had  passed  the  bam,  would  have  an  un- 
obstructed view  along  the  defendant's  track  to- 
wud  the  east,  for  a  distance  of  over  2,800  feet. 
The  plaintiff  was  struck  by  the  engine  of  a  reg- 
ular passenger  train  coming  from  the  east  on 
the  north  main  track.  Tbe  accident  happened 
at  ahout  nine  o'clock  in  the  forenoon,  sjoid  the 
plaintiff  had  known  for  some  ycats  that  a  pas- 
senger train  from  the  east  arrived  there  daily  at 
about  that  time.  He  was  also  familiar  with 
the  crossing,  and  knew  that  no  gate  nor  flag- 
man was  maintained  there. 

There  is  some  conflict  of  evidence  as  to  the 
other  facts;  but,  according  to  tbe  plaintiff's  ac- 
counts, upon  which  alone  he  relies,  a  freight 
train  had  backed  up  over  the  crossing  to  get 
some  cars  which  were  standing  on  the  southerly 
side  track,  and  the  plaintiff,  ss  he  was  approach- 
ing the  track,  held  his  horses  back  a  little,  and 
just  came  to  a  stop  as  the  train  was  passing 
over  the  crossing.  When  the  cars  got  by  the 
crossing  he  started  to  cross,  and  as  soon  as  he 
got  across  far  enough  to  enable  him  to  look 
past  the  freight  train  he  saw  the  engine  of  the 
passenger  train  right  upon  him. 

He  testified  that,  when  he  stopped  his  team 
for  the  freight  train  to  pass  he  was  right  oppo- 
site the  bam ;  that  when  he  started  his  team  the 
freight  train  "was  going  over  and  got  over  the 
crof^sing;"  that  he  coula  not  say  whether  the 
rear  car  had  got  over,  "more  than  a  car's  length 
or  two  cars'  length;"  and  that  the  freight  train 
was  in  such  a  position  that  he  could  not  see 
the  northeriy  main  track. 

As  a  general  rule  a  person  is  not  in  the  exer- 
cise of  due  care  who  attempts  to  cross  a  lafl- 
road  track  without  taking  reasonable  precaa- 
tion  to  assure  himself  by  actual  observance  that 
there  is  no  clanger  from  approaching  trains. 
It  has  been  held  in  many  cases  that  he  cannot 
properly  tmst  his  sense  of  hearing  alone  but 
must  use  his  sight  as  well,  if  it  is  reasonahhr 
practicable  so  to  do.     Butlerfield  v.  WesterM  R, 


Schofleld  V.  Chlcafiro,  H.  &  St.  P.  R.  Ck>.  lU  U.  S.  615 
(29  L.  ed.  224). 

But  there  may  be  circumstances  which  excuse 
the  omission  to  take  the  usually  necessary  precau- 
tions of  looking  and  listening  when  crossinjr  a  rail- 
road.   Chicago  &  £.  I.  R.  C!o.  v.  HedgpR,  fnipra. 

A  failure  to  look  or  listen  where  onu  could  have 
seen  or  heard  an  approaching  train  before  cross- 
ing a  railroad  track  is  such  negligence  as  will  jus- 
tify the  court  in  withdrawing  the  case  from  the 
Jury,  or  instructing  the  Jury  to  And  for  the  defend- 
ant, or  granting  a  new  trial.  Reading  &  C.  R.  Co. 
V.  Ritchie,  102  Pa.  425;  Pa.  R.  Co.  v.  Beale,  73  Pa.  5M: 
Abbett  V.  Chicago,  M.  &  St.  P.  R.  Co.  80  Minn.  482; 
Schaefert  V.  Chicago,  M.  &St.  P.  R.  Co.  62  Iowa,  624; 
Schofleld  V.  Chicago,  M.  ft  St.  P.  R.  Co.  supra;  Con- 
nelly V.  N.  Y.  Cent.  &  H.  R.  R.  Co.  88  N.  Y.  848;  Al- 
lyn  V.  Boston  ft  A  R.  Co.  106  Mass.  .77;  Cleveland, 
C.  C.  ft  I.  R.  Co.  V.  EUiott,  28  Ohio  St.  840;  Chicago, 
R.  I.  ft  P.  R.  Co.  V.  Houston,  95  U.  S.  697  (24  L.  ed. 
542);  Ormsbee  v.  Boston  ft  P.  R.  Corp.  14  R.  1. 192 
(deaf  mute);  Salter  v.  Utica  ft  B.  R.  R.  Ck).  75  N.  Y. 
278  (driving  load  of  logs  on  cold  day  with  covered 
ears);  Belief  on  taine  R.  Co.  v.  Hunter,  83  Ind.  335; 
Rockf  ord,  R.  I.  ft  St.  L.  R.Co.v.  Byam,  80  111.  528;  But- 
terfleld  v.  Western  R.  Corp.  10  Allen,  582  (crossing 
8  L.  R.  A. 


when  storm  was  prevailing,  and  no  aignal  was  giv- 
en); Smith,  Neg.  Whitt  ed.  40. 

Neffii4/ence  of  drivers  of  teams. 

It  has  been  held  that  one  driving  a  team  ahoold 
stop  before  passing  over  a  railroad  crossing.  HeoM 
V.  St  Louis,  K.C.  ft  N.  R.  Co.  71  Mo.  836;  Pa.  Owaal  C50. 
V.  Benlley,  66  Pa.  80;  Wilds  v.  Hudson  River  R.  Co. 
29  N.  Y.  815;  Turner  v.  Hannibal  ft  St.  J.  R.  Oo.T4 
Mo.  602.  Oofitro,  Leavenworth,  L.  ft  G.  B.  Oo.  v. 
Rice,  10 Kan. 426;  Davis  v.  N.  Y.  CenLft  H.  B.  B.O0. 
47  N.  Y.  400. 

One  court  has'  held  that  a  person  driving  a 
carriage  or  team  should  get  out  and  look  up  aad 
down  the  track  before  crossing  (Pa.  R.  Co.  v.  Beate. 
78  Pa.  604);  but  this  is  not  the  law  generally.  Pitts- 
burgh, C.  ft  St.  L.  R.  Co.  V.  Wright,  80  Ind.  281;  Do- 
lan  V.Del,  ft  H.  Canal  Co.  71  N.  Y.  285;  Butty  v.CW- 
oago  ft  N.  W.  R.CO.  82  Wis.  289. 

He  must  at  least  exercise  a  reasonable  preoautloB 
to  look  and  listen  before  venturing  over  the  lattiL 
and  his  failure  to  observe  that  precaution  Is  negli- 
gence per  se;  if  he  attempts  to  drive  a  vehicle  aeros 
the  tracks  in  view  of  an  approaching  train,  hia  coo- 
duct  is  worse  than  negligent;  it  is  simply  recktan. 
See  Grows  v.  Maine  Cent.  R.  Co.  67  Maine,  lOK  OUr 


1888. 


Flstchbb  v.  FrrcHBtTBQ  R.  Co. 
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Corp.  10  Allen,  582;  Allyn  v.  Boston  d  A,  R. 
Oo.  106  Mass.  77;  Wright  v.  Bo»ion  A  M.  R.  Co, 
129  Mass.  440;  TuUy  v.  Fiicfihurgh  R.  Oo.  184 
Mass.  4»9;  Whedwrightv,  Bottan  db  A.  R,  Co, 
185  Mass.  225. 

This  rule  has  been  held  applicable  where-  a 
plaintiff's  attention  has  been  diverted  or  his 
view  of  a  coming  train  has  been  obstructed  by 
another  train  which  has  just  passed.  Baneroji 
V.  Boston  &  W,  R,  Corp.  97  Mass.  275 ;  Mayo 
V,  BottouikM,  H,  Co,  104  Mate.  187-141 ;  AOer- 
ton  y.  Bost4fn  dt  M,  R,  Co,  146  Mass.  241, 5  New 
£ng.  Rep.  825;  Oranger  y.  Botton  A  A,  R,  Co, 
146  Mass.  276,  5  New  Eng.  Rep.  821. 

In  the  case  at  bar  the  plaintin  was  driying  a 
heavy  team;  his  horses,  as  he  testified,  were  not 
frightened  at  the  cars;  there  was  no  apparent 
ercuse  for  haste.  He  stopped  opposite  ihe 
bam  where  it  was  impossible  to  determine 
whether  a  train  was  coming  from  the  east,  and 
a  delay  of  one  or  two  minutes  after  the  freight 
train  had  gone  would  have  made  the  track 
visible  by  the  corner  of  the  bam  towards  the 
east  for  a  lon^  distance;  but  without  any  rea- 
son for  so  doiug  that  can  be  discovered  in  the 
facts,  or  that  he  could  give  in  his  testimony,  he 
drove  upon  the  track,  when  it  was  impossible 
to  use  his  sight  for  his  protection,  and  when  it 
was  probably  impossible  to  distinguish  the 
sound  of  the  coming  passenger  train  from  the 
noise  of  the  intervening  freight  cars.  This  was 
an  act  which  the  general  knowledge  and  ex- 
perience of  men  at  once  condemns  as  careless. 
We  are  of  opinion  that  there  was  no  evidence 
that  he  was  in  the  exercise  of  due  care. 

The  case  is  very  different  from  French  v. 
Taunton  Branch  Railroad  Company^  116  Mass. 
587,  in  which  it  appeared  that  the  plaintiff  was 
crossing  a  single  track  railroad,  and,  seeing 
that  a  freight  train  had  just  passed,  did  not 
look  to  see  if  another  train  was  closely  foUow- 
inir  it,  and  was  struck  by  a  car  which  had  been 
detached  to  make  a  flying  switch. 

8o  too,  in  Ortffln  v.  Boston  dt  Alhany  Rail- 
road  Company,  148  Mass.  — ,  1  L.  R.  A.  698, 
the  plaintiff,  having  seen  a  freight  train  ^  b^, 
'Was  struck  by  cars  following  close  behmd  it. 


which  had  accidentally  become  separated  from 
the  train. 

In  each  of  these  cases  it  was  left  to  the  jury 
to  determine  whether  due  care  required  the 
plaintiff  to  look  for  detached  cars  following 
immediately  behind  a  passing  train. 

The  case  at  bar  is  also  clearly  distinguishable 
from  Hanks  v.  Boston  dt  Albany  Railroad  Com- 
pany, 47  Mass.  495,  7  New  £ng.  Rep.  189. 

The  rule  as  to  looking  for  trains  when  about 
to  cross  a  railroad,  laid  down  in  the  cases  which 
we  have  cited,  prevails  in  nearly  all  the  courts 
in  this  country. 

The  material  facts  in  Marty  v.  Chicago 
Railroad  Company,  88  Minn.  108,  were  almost 
identical  with  those  in  the  case  at  bar.  It  is 
said  in  the  opinion  that  after  the  plaintiff  ''had 
crossed  the  track  of  the  St.  Paul  &  Duluth 
Road,  which  was  used  for  incoming  trains,  and 
stopped  to  wait  for  the  passing  of  the  freight 
train  then  occupying  the  crossing  and  going 
into  the  city,  this  train  obscured  the  view  of 
the  other  track,  and  the  plaintiff  did  not  see  or 
hear  the  approach  of  the  outgoing  passen{;er 
train,  due  at  or  about  that  time  at  the  crossmg 
on  its  way  east.  But  as  soon  as  the  freight 
train,  had  passed,  he  immediately  started  up. 
and  drove  on  the  second  track  used  for  outgo- 
ing trains,  and  was  intercepted  by  the  engine 
of  the  passenger  train.  He  knew  that  the  east- 
erly track  was  used  for  outgoing  trains,  and 
had  before  on  several  occasions  seen  two  traina 
there  under  similar  circumstances,  and  knew 
that  the  trains  there  were  frequent,  and  knew 
that  a  train  went  out  in  the  evening,  and  that 
no  flagman  was  stationed  there.  He  testifies 
that  he  could  not  see  the  passenger  train  because 
the  freight  train  was  in  the  way,  and  he  drove 
on  behind  the  latter,,  so  that  he  did  not  discover 
the  approach  of  the  engine  till  it  was  within  a 
few  feet  of  him.  He  admits  that  but  for  the 
freight  train,  the  track  could  have  been  seen  at 
least  500  feet,  in  the  direction  from  which  the 
passenger  train  came  ...  A  trifling  delay 
would  have  enabled  him  to  look,  and  this  pre- 
caution was  more  important  because  the  noise 
of  the  passing  freight  train  would  prevent  him 


cacro,  R.  I.  &  P.  R.  Co.  v.  Houston,  06  U.  S.  607  (24  L. 
ed.  642):  Chlcairo,  R.  I.  &  P.  R.  Co.  v.  Bell,  70  111.  100; 
Ijanirhoff  V.  MUwaukee  &  P.  du  C.  R.  Co.  28  Wis.  48; 
Salter  v.  Utioa  &  B.  R.  R.  Co.  75  N.  Y.  278;  Mynninflr 
V.  Detroit,  L.  ft  N.  R.  Co.  50  Mich.  257. 

But  emergencies  may  sometimes  be  proved  whloh 
^would  justify  what  otherwise  would  be  consid- 
ered a  rash  and  Indefensible  act.  Harris  v.  Clinton 
Twp.  (Mich.)  7  West.  Rep.  870. 

VigOanet  rtquAred  of  raOroad  company. 

An  omission  to  ring  a  bell  or  sound  a  whistle  by 
^be  railroad  company  will  not  excuse  a  traveler  at- 
tempting' to  cross  the  track  from  looking  or  listen- 
IniT  for  an  approaching  train.  Maryland  Cent.  R. 
Oo.  V.  Neubeur,  62  Md.  801;  Williams  v.  Chicago,  M. 
&  St.  P.  R.  Co.  64  Wis.  1;  Bower  v.  Chica«ro,  M.  &8t. 
P.  B.  Co.  61  Wis.  457;  Ormsbee  v.  Boston  &  P.  R. 
Oorp.  14  B.  L 102;  Holland  v.  Chicago,  M.  &  St.  P.  R 
Oo.  18  Fed.  Rep.  243. 

The  absence  of  such  warning  is  a  circumstance  to 
1>e  taJLen  into  consideration  in  determing  whether 
Ik«  did  exercise  the  degree  of  care  required.  Chlca- 
ITO  *  B.  I.  R.  Co.  V.  Hedges,  8  West.  Rep.  807,  106 
JUid.30e. 

Wliere  the  view  of  the  track  is  obstructed  the 
«lul7  of  increased  vigilance  Is  Imposed  upon  the 
8  L.  R.  A. 


company.  Arts  v.  Chicago,  R.  I.  &  P.  R.  Co.  44 
Iowa,  284;  Dlmick  v.  (Aicago  &  N.  W.  R.  Co.  80  111. 
288;  Cordell  v.  N.  T.  Cent  &  H.  R.  R.  Co.  70  N. 
Y.  118;  Indianapolis  &  St.  L.  R.  Co.  v.  Smith,  78  111. 
112;  Pa.  R  Co.  v.  Matthews,  86  N.  J.  L.  581;  Craig 
v.  New  York,  N.  H.  &  H.  R.  Co.  118  Mass.  431;  Smith, 
Neg.  Whitt.  ed.  p.  405. 

When  iratder  not  Quiity  of  eontribvlory  negU/oenoe. 

It  is  not,  as  a  matter  of  law,  negligence  in  one 
hearing  the  noise  of  moving  train,  to  proceed  on 
his  way,  when  under  the  circumstances,  he  may 
well  have  concluded  that  the  train  was  more  than 
eighty  rods  from  the  crossing,  reljring  upon  the 
presumption  that  the  defendant  would  not  disobey 
the  law  in  failing  to  give  the  notice  of  its  approach 
as  prescribed  by  statute.  Petty  v.  Hannibal  &  St. 
J.  R.  Co.  8  West.  Rep.  287,  88  Mo.  806. 

It  is  not  contributory  negligence  not  to  anticipate 
that  another  will  violate  the  law  in  a  given  partic- 
ular, and  not  to  provide  against  such  violation.  In> 
ternational  &  G.  N.  R  Co.  v.  Gray,  66  Tex.  32. 

The  law  will  never  presume  it  imprudent  In  any- 
one to  act  upon  the  presumption  that  another  in 
his  conduct  will  act  in  accordance  with  the  rights 
and  duties  of  both.  DonoUlie  v.  St.  Louis,  I.  M.  & 
S.  R.  Co.  6  West.  Rep.  861, 01  Mo.  857. 
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from  bearing  the  approach  of  the  other  train. 
The  evidence  is  clear,  not  conflicting,  and  the 
facts  not  complicated;  and  the  case  was  prop> 
«Tly  passed  on  by  the  court,  without  submitting 
it  to  the  jury." 

So  in  McOrcry  v.  Chicago  Railroad  Com- 
pany, 81  Fed.  Rep.  581,  when  the  plaintiff's 
view  of  the  passenger  train  that  struck  him  was 
cut  off  by  smoke  from  a  freight  train  which  had 
just  passed,  the  Judse  says,  the  plaintiff  *'must 
nave  known  that  there  were  two  tracks,  and 
that  a  train  was  liable  to  come  on  each  track; 
and  if,  when  approaching  a  track,  he  finds  any- 
thing which  tem]>orarily  obstructs  his  vision,  it 
is  his  duty  to  wait  till  the  temporary  obstruc- 
tion is  removed.  He  cannot  say,  'There  is 
something  temporarily  obstructing  my  vision, 
but  I  will  take  it  for  granted  there  is  no  danger, 
and  undertake  to  cross  the  track.''  "  The  law 
lays  it  down  clearly  that  a  man  must  look  and 
listen.  And  if,  bv  looking  and  listening,  he 
could  ascertain  the  approach  of  a  train,  and 
failed  to  do  so,he  is  guilty  of  contributory  neg- 
ligence, and  cannot  recover."  See  also  Oincin- 
naH,  H.  A  L  R.  Co.  v.  Butler,  103  Ind.  81,  1 
West  Rep.  110;  Stubley  v.  London  <S:  N,  W. 
R.  Co.  L.  R.  1  Exch.  18;  C/iaM  v.  Maine  Cent. 
R,  Co,  78  Maine,  846,  2  New  Eng.  Rep.  872; 
Heaney  v.  Long  Wand  R.  Co,  112  N.  Y.  122; 
Greenwood  v.  Phila.  W,  dt  B.  R.  R.  [ante,  44] 
Pa.  March  18,  1889. 

The  defendant's  first  request  for  a  ruling 
was  rightly  refused.  The  allegation  of  negli- 
gence m  the  first  count  of  the  declaration  was 
not  so  restricted  as  the  requests  implied. 

Exceptions  euetained. 


Arthur  W. 


BLAKE  etal., 

V. 


Ezrs., 


TRADERS  NATIONAL  BANK. 


(L^.-t- 


Mass. 


>.?:? 


The  ezecators  of  a  siirety  Ibr  the  trustee 
of  shares  of  corporate  stock  cannot  re- 
cover of  a  bank  to  whlob  the  trustee  pledged  the 
stock  as  his  Individual  property,  and  which  has 
sold  the  stock  and  applied  the  proceeds  on  his  in- 
dividual debt,  for  voluntary  payments  of  inter- 
est or  dividends  made  by  their  testator^s  cosurety 
to  the  cestui  gtie  trust,  in  order  to  shield  the  trus- 
tee^althoufirh  they  recover  the  proceeds  of  the  sale, 
the  amount  of  which  the  surety  has  made  good  to 
the  trust  fund. 

(May  11«  1889.) 

ON  report  from  the  Supreme  Judicial  Court, 
Suffolk  County.    Judgment  for  defendant. 

The  action  was  brought  by  the  executors  of 
a  deceased  surety  upon  a  trustee's  bond  against 
a  bank  to  which  the  trustee  had  pledged  cer- 
tain stock  belonging  to  the  trust  .estate  and 
which  had  been  sola  by  the  bank  and  the  pro- 
ceeds thereof  applied  to  the  trustee's  individual 
debt.  The  suit  was  to  recover  the  amount  of 
dividends  voluntarily  paid  by  testator's  co- 
surety to  the  cestui  que  trust,  in  order  to  shield 
the  trustee.  It  was  heard  on  an  agreed  state- 
ment of  facts  before  Field,  J.,  and  by  him  re- 
ported for  the  consideration  of  the  full  court. 

Other  material  facts  appear  in  the  opinion. 

Mr.  Moorfleld  Story  for  plaintiffs. 
S  L.  R.  A. 


Messrs.  H.  G.  Parker  and  E.  R. 

for  defendant. 


W.  Allen,  J.,  delivered  the  opinion  of  the 
court: 

The  defendant  sold  and  applied  on  the  indi- 
vidual debt  of  the  trustee  certain  shares  of 
stock  which  were  trust  property  and  had  beeo 
pledged  to  it  by  the  trustee.  The  plaiotiffi' 
testator  was  a  surety  on  the  trustee's  bond,  and 
the  plain tififs  made  good  the  loss  to  the  tniat 
funa. 

It  was  held  in  Blake  y.  Traders  National 
Bank,  145  Mass.  18,  4  New  Eng.  Rep.  824,  that 
the  plaintiffs  were  subrogated  to  the  rights  of 
the  cestui  mte  trust,  and  could  receive  of  the 
defendant  the  amount  for  which  the  stodc  wai 
sold,  with  interest  from  the  time  of  the  stle. 
After  that  decision  the  defendant  was  allowed 
to  amend  its  answer  bv  setting  up  that  the  diTi- 
dends  on  the  shares  sold  were  paid  to  ibt  eeslui 
mte  trust  by  the  trustee  after  the  sale,  mitil 
January  1,  1877,  and  that  the  plaintiffs  paid 
only  the  amount  for  which  the  stock  was  sold 
by  the  defendant  with  interest  thereon  from 
that  date. 

It  is  agreed  that  sums  equal  to  the  diri-        i 
dends  on  the  stock  were  paid  to  the  eestuis  qw        \ 
trust  until  April,  1878,  by  the  trustee,  and  from        I 
that  time  until  1877,  by  the  testator's  cosurety, 
without  the  knowledge  of  the  t^tator,  and 
that  the  plaintiffs  paid  interest  only  from  the 
time  that  such  payments  ceased. 

The  plaintiffs  do  not  claim  that  thev  should  j 
recover  interest  for  the  time  daring  which  the 
trustee  paid  the  dividends;  and  the  only  ques- 
tion is  whether  they  can  recover  interest  for  the 
time  during  which  the  cosurety  of  their  testa- 
tor paid  the  dividends.  The  plaintiffs  cannot 
recover  this  interest  in  their  own  right,  becaoK 
they  did  not  pay  it  and  could  not  have  been 
subrogated  to  any  rights  of  the  ees^i  que  triut 
on  account  of  it  The  t^yments  by  the  sureties 
were  several  and  not  joint.  The  only  gioimd 
upon  which  the  plaintiffs  can  rest  a  dnim  is  that 
they  can  enforce  a  right  of  subrogation  acquired 
by  the  cosurety  when  he  paid  the  amounts  of 
the  dividends  to  the  cestui  qus  trust.  But  it 
does  not  appear  that  any  such  right  was  a(^ 
quired  or  could  have  been  enforced  by  him. 
'The  agreed  facts  state  that  the  amount  of  the 
dividends  was  accounted  for  to  the  eestuis  qve 
trust  10  April,  1877:  that  in  1878  the  trustee 
became  incapacitated  to  act  or  to  make  any  pay- 
ments, and  that  after  that  time  the  money  wa» 
paid  by  the  cosurety,  he  being  aware  that  the 
shares  had  been  misappropriated  bv  the  trustee, 
and  not  disclosing  that  fact;  and  it  does  not 
appear  that  any  claim  has  ever  been  made  by 
him  or  in  his  behalf  on  account  of  such  par- 
ments,  except  that  set  up  by  the  plaintiffis  m 
this  proceeaiog. 

With  knowledge  of  all  the  facts  the  cosurety 
paid  the  dividends  as  they  became  due  and  a^ 
counted  for  them  for  the  trustee.  The  facts 
tend  to  show  that  he  made  the  paymenuin  be- 
half of  the  trustee,  to  conceal  the  misappropri- 
ation of  the  stock  by  him,  and  to  prevent  a  fur- 
ther breach  in  not  payinjc  the  dividends,  rathtf 
than  because  of  any  liability  that  he  was  under 
in  consequence  of  tne  nonpayment. 

The  purpose  of  the  surety  in  making  the  py- 
ments  seems  to  have  been  to  prevent  any  right 
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from  accruing  to  the  eeHu%9  que  tritst  airainst 
the  trustee,  in  consequence  of  the  nonpa^rment. 
He  was  under  no  omieation  to  the  plaintiffs' 
testator  not  to  make  voluntary  payments  in  be- 
half of  the  trustee.  The  payments  when  made 
were  not  such  that  the  maker  acquired  any 
right  aeainst  the  defendant,  and  the  plaintiffs' 
right  of  contribution  against  the  cosurety  can- 
not give  them  any  right  against  the  defendant. 

For  these  reasons,  without  considering  the 
other  objections  argued,  we  think  the  plaintiffs 
cannot  recover  interest  before  January  1, 1877. 

Decree  accordingly. 


COMMONWEALTH  OP  MASSACHU- 
SETTS 

V, 

Henry  TOLMAN.  , 


(- 


.) 


L  Attempts  which  if  suooessful  would  have  re- 
sulted in  an  Indictable  otfeDse  are  indictable. 

&  An  Indletment  for  attempttn^  to  de- 
stroy a  dam  salBclently  locates  the  dam,  if  it 
alleges  that  it  is  within  a  certain  town  which  is 
named. 

S.  The  superior  court*  which  is  a  court  of  gen- 
eral Jurisdiction,  is  competent  to  decide  for  itself 
whether  or  not  it  has  been  properly  addressed  to 
permit  it  to  act  when  there  is  conferred  upon  it 
by  statute  jurisdiction  in  regard  to  special  pro- 
<ieeding8  for  the  erection  of  a  dam,  and  it  is  pro- 
vided that  action  is  to  be  taken  only  upon  petition 
of  twenty  proprietors  of  certain  designated  lands; 
and  if  the  legality  of  the  dam  is  subsequently 


questioned  by  one  indicted  for  attempting  to  de- 
stroy it,  the  fact  that  the  court  took  action  shows 
that  it  had  decided  that  the  proceedings  were 
properly  initiated,  and  evidence  that  a  petition 
was  in  fact  signed  and  presented  by  twenty 
proprietors  is  unnecessary,  especially  in  the  ab- 
sence of  evidence  to  controvert  that  fact. 

4.  Deflandaiit*  ebarffed  with  attemptliiff 
to  destroy  a  pabue  dam»  cannot  mtro- 

.  duee  eTldence  of  shoaling  in  the  navigable 
river  below  the  dam,  and  of  the  failure  of  those 
having  the  dam  in  charge  to  remove  the  shoal- 
ing, after  notice,  as  proof  of  his  own  good  faith 
and  belief  in  his  legal  right  to  remove  the  dam, 
and  thus  in  relmttal  of  the  allegation  of  malioe, 
unless  such  proof  is  connected  with  evidence 
that  on  such  a  state  of  facts  he  wae  advised  and 
thus  honestly  believed  in  his  right  to  destroy  the 


5*  The  principle  that  a  part^  majr  i 
times  abate  an  obstmction  or  nuisance  in 
a  highway,  without  waiting  for  the  slow  proc- 
ess  of  the  law,  has  no  application  to  the  removal 
of  a  dam  in  a  navigable  river,  because  it  causes 
shoaling  in  the  river  below  it,  where  it  has  been 
built  under  authority  of  a  special  statute,  one 
purpose  of  which  was  to  allow  the  redemption  of 
certain  land  for  agricultural  purposes,  and  which 
makes  provision  for  a  remedy  in  case  of  such 
shoaling. 

6.  One  who  reserves  only  a  general  ex- 
ception to  a  charge  cannot  afterwards  be  al- 
lowed to  select  particular  phrases  and  found 
special  exceptions  thereon. 

(May  11, 1889.) 

ON  report  from  the  Superior  Court  of  Ply- 
mouth County.   Judgment  for  complainant. 


"SOTK.— 'Attempts  to  eommit  offenees  are  criminal. 

The  Intent  to  do  a  wrongful  act,  coupled  with 
overt  acts  toward  its  commission,  constitutes  an 
attempt.  McDermott  v.  People,  6  Park.  Cr.  Rep. 
l€e;%Feople  v.  Lawton,  66  Barb.  126;  McKay  v. 
State,  44  Tex.  43;  1  Am.  Cr.  Rep.  61.  See  Rex  v. 
Sutton,  2  Btrange,  1074 ;  1  Whart.  Cr.  L.  8th  ed.  17»;  1 
Boas.  Cr.  9th  ed.  83;  Deety,  Cr.  L.  38;  1  Colby,  Ct.  L. 
SOBL 

It  must  be  to  do  that  which.  If  successful,  would 
anaount  totheofTense  charged.  Reg.  v.  McPher- 
aon.  Dears.  &  a  Cr.  Cas.  197. 

It  can  only  be  made  by  an  actual  ineffectual  deed 
done  in  pursuance  and  furtherance  of  the  design 
to  commit  the  offense.    UbJ  v.  Com.  6  Gratt.  706. 

An  attempt  may  be  immediate;  but  it  very  com- 
monly means  a  remote  effort  or  indirect  measure 
taken,  with  Intent  to  effect  an  object.  Hex  v.  Hlg- 
Crins,  2  East,  6. 

If  means  appropriate  are  used,  but,  by  reason  of 
an  unforeseen  impediment,  the  object  fulls  of  ac- 
complishment, the  criminal  attempt  is  committed, 
and  it  is  sufficient  If  they  are  apparently  adapted  to 
the  end  intended.  Kunkle  v.  State,  82  Ind.  220;  dis- 
approving State  V.  Swalls,  8  Ind.  SSH.  And  see 
Weaver  v.  State,  24  Tex.  887 :  Allen  v.  State,  28  Ga. 
306 ;  State  v.  Shepard,  10  Iowa,  126 ;  Tyra  v.  Com.  2 
Met.  (Ky.)  1 ;  State  v.  Davis,  1  Ired.  L.  125 ;  Slatterly 
V.  People,  68  N.  T.  354 ;  State  v.  Hampton,  68  N.  C. 
IS:  State  v.  Rawles,  65  N.  C.  384 ;  O^Leary  v.  People, 
4  Park.  Cr.  Rep.  187;  Long  v.  State,  84  Tex.  566;  1 
Wbart.  Cr.  L.  8th  ed.  182 :  Reg.  v.  Goodman,  22  Up. 
Oan.  C.  P.  388 ;  U.  S.  v.  Pryor,  8  Wash.  C.  Ct,  234. 

An  attempt  may  be  made  to  commit  more  than 
<Mie  offense  at  the  same  time.  Rex  v.  Fuller,  1  Bos. 
A  P.  180. 

An  attempt  may  be  made  to  commit  a  crime 
which  it  is  impoasible  to  conunit  under  the  ciroum- 
atanoes  of  the  case.    Kunkle  v.  State,  82  Ind.  220. 
3  L.  R.  A. 


What  not  an  attempt. 

There  must  be  an  act  directly  approximating  to 
the  commission  of  the  offense;  as  procuring  a  die 
for  coining;  or  procuring  indecent  prints  with  in- 
tent to  publish  them;  or  taking  the  Impression  of 
a  key  with  intent  to  commit  larceny  from  a  house; 
or  renting  a  house  for  purposes  of  prostitution. 
Reg.  V.  Roberts,  7  Cox,  C.  C.  39;  Dears.  Cr.  Cas.  660 ; 
Dugdale  V.  Reg.  Dears.  Cr.  Cas.  64 ;  Griffin  v.  State, 
26  Ga  608;  Com.  v.  Harrington,  8  Pick.  26;  Deety,  Cr. 
L.33. 

A  mere  effort, without  any  step  taken  toward  the 
commlralon  of  the  offense.  Is  not  an  attempt.  Cox 
V.  People,  82  111.  191. 

There  is  a  great  difference  between  antecedent 
preparations  to  commit  crime,  and. an  attempt  to 
commit  a  particular  offense;  so  buying  a  box  of 
matches  is  not  an  attempt  to  set  fire  to  a  stack  of 
com;  nor  Is  the  purchase  of  a  gun  an  attempt  to 
commit  murder.  Reg.  v.  Cheeseman,  9  Cox,  C.  C. 
108;  Reg.  v.  Taylor,  1  Post.  &  F.  611. 

Solieitation»  to  commit  crime. 

An  attempt  may.  m  some   mstances,  consist  in 

words  alone,  as  in  soliciting  to  commit  crime.    See 

1  Whart.  Cr.  L.  8th  ed.  179;  State  v.  Avery,  7  Conn. 
266 ;  State  v.  MoGlU,  Addison  (Pa.)  21 ;  Com.  v.  Har- 
rington, 3  Pick.  28 ;  Demarest  v.  Harlng,  6  Cow.  76; 
State  V.  carpenter,  20  Vt.  9;  State  v.  Keyes,  8  Vt. 
57 ;  Rex  v.  Higglns,  2  East,  6;  Reg.  v.  Turvy,  Holt, 
864;  People  v.  Bush,  4  Hill,  183;  Reg.  v.  Ralnsford, 
13  Cox,  C.  C.  9. 

Solicitations  are  Indictable,  if  they  involve  the 
employment  of  means  to  effect  Illegal  ends.  Collins 
V.  State,  3  fielsk.l4;  State  v.  McGill,  Addison  (Pa.)  21. 

They  are  indictable  when  their  object  Is  to  pro- 
voke a  breach  of  the  public  peace  (U.  S.  v.  Ravara, 

2  C.  S.  2  Dall.  297  (1  L.  ed.  388);  Com.  v.  Whitehead, 
2  Boston  L.  R.  148;  State  v.  Farrier,  1  Hawks,  487; 
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The  facts  are  fully  stated  in  the  opiDion. 

Me$9rB,  Andrew  J.  Waterman,  Attu- 
Oen.,  and  H.  C.  Bliss,  Jm<.  Atty-Oen,,  for 
the  Commonwealth. 

MesaT9,  B.  W.  Dorris  and  Hosea  King^- 
i  for  defendant. 


De^ens,  J,,  delivered  the  opinion  of  the 
court: 

The  defendant  was  tried  and  found  guiltv' 
upon  an  indictment  which  charj^ed  him  with 
willfully  and  maliciously  attemptmg  to  destroy 
a  certain  part  or  portion  of  a  town  way  legally 
laid  out  and  established  in  Marshfield,  the  prop- 
erly of  the  inhabitants  thereof,  by  malicious 
means  therein  set  forth. 

A  second  indictment  in  its  first  count  alleged 
similar  acts  lo  have  been  done  by  defendant, 
in  the  attempt  and  with  intent  to  injure  and  de- 
stroy a  certam  dam — the  property  of  the  inhabi- 
tants of  Marshfield.  The  second  count  6f  the 
latter  indictment  alleged  the  same  attempt  with 
the  same  intent,  but  averred  the  property  of  the 
dam  to  be  in  certain  trustees.  Upon  both  these 
counts  I  he  defendant  was  convicted. 

This  contained  a  third  count,  but  as  upon 
this  the  court  directed  a  verdict  for  the  defend- 
ant it  need  not  be  here  considered.  Both  in- 
dictments in  all  these  counts  alleged  the  failure 
of  the  defendant  f ull^  to  complete  his  offense 
by  the  destruction,  either  wholly  or  partially, 
of  the  way  or  dam. 

It  is  a  general  principle  that  when  a  consum- 
mated offense  is  indictable,  attempts  which  if 
successful  would  have  result^  in  such  offense 
are  also  indictable.  The  acts  alleged  if  done  by 
the  defendant  would  have  formed  a  part  of  the 


series  which  would  have  constituted  an  actotl 
commission  of  the  offense  if  it  had  been  folly 
completed.    Pub.  Stat.  chap.  210,  §  8. 

>Iany  of  the  objections  ajid  exceptions  taluo 
apply  to  all  the  counts  upon  which  he  was  coo* 
victed,  but  for  reasons  which  will  hereafter  ap- 
pear, we  have  preferred  to  consider  only  ibose- 
which  relate  to  his  conviction  on  the  second 
count  of  the  second  indictment. 

Tfiis  count  alleged  the  property  in  the  dam 
to  be  in  certain  trustees  named;  and  to  this  al- 
legation the  defendant  made  no  objection  either 
by  motion  to  quash,  exception,  request  for  rul- 
ing or  otherwise.  He  filed  a  motion  to  quash, 
applicable  to  this  count,  upon  the  ground  that 
the  location  and  situation  were  not  described 
with  proper  accuracy. 

The  dam  was  alleged  to  be  situated  in  tb& 
Town  of  Marshfield,  and  this  was  sufficient. 

It  ];ias  often  been  held  that  in  indictments  for 
maintaining  or  keeping  as  a  nuisance  a  partic- 
ular building  its  location  need  not  be  specific- 
ally described,  and  that  it  was  sufilcient  if  it 
were  alleged  to  be  in  a  certain  town  named. 
Com,  V.  Logan,  12  Gray,  186;  Com,  v.WWrt.  1 
Allen  1;  Com.  v.  Gallagher,  1  Alien,  592. 

So  in  an  indictment  for  obstructing  a  way  and 
thus  committing  a  nuisance,  it  was  held  that  it 
was  sufiScieutly  described  by  averring  it  in  a  par- 
ticular town;  and  also  in  an  indictment  for  not 
repairing  a  highway  that  it  was  not  necesBaiy 
to  set  out  the  termini  of  such  highway.  Omk. 
V.  HaU,  15  Mass.  240;  Com.  v.  JV«c6Mry,  2  Pick. 
51. 

The  motion  to  quash  was  therefore  rightful- 
ly overruled,  so  far  as  is  necessary  for  the  ques- 
tions we  are  discussing. 


State  V.  Taylor,  8  Brev.  243;  Ck)m.  v.  Tibbs,  1  Dana, 
624);  or  interferenoe  with  public  Justice.  State  v. 
Caldwell,  2  Tyler,  212 ;  Ck>in.  v.  Kostenbauder  (Pa J 
8  Cent  Rop.  634. 

But  a  mere  solicitation  to  commit  a  misdemeanor, 
which  is  not  in  fact  committed,  is  not  of  itself  a 
misdemeanor.  Lamb  v.  State,  8  Cent.  Rep.  877.  67 
Md.524. 

Attempts  or  solicitations  have  been  regrarded  as 
not  indictable  when  tbere  is  interposed  between 
the  attempt  or  solicitation  on  the  one  hand,  and 
the  proposed  lUosral  act  on  the  other,  the  reaistinflr 
will  of  another  person,  and  that  person  refuses  as- 
sent or  co-operatiun.  2  Whart  Cr.  L,  2691 ;  Smith 
V.  Com.  54  Pa.  209:  Com.  v.  WlUard,  22  Pick.  476; 
but  see  State  v.  Avery,  7  Conn.  267;  Cool  v.  Kosten- 
bauder (Pa.)  8  Cent.  Rep.  634. 

AtUmpts  to  commit  ofenses  are  indiOahU. 

*At  the  common  law  an  attempt  to  commit  any 
felony,  or  even  a  misdemeanor,  was  itself  a  misde- 
meanor. Rex  V.  HiflTffins,  2  Bast,  8;  Rex  v.  Phllipps, 
6  East,  464;  1  Rugs.  O.  47 ;  1  Colby,  O.  L.  600. 

And  all  attempts  tendinir  to  the  prejudice  of  the 
community  were  Indictable.  Rex  v.  Phillpps,  6 
Bast,  464;  Rex  v.  Vauffhan,  4  Burr.  2494;  Taunton 
V.  Wyborn,  2  Camp.  289 ;  Rex  v.  Plympton,  2  Ld. 
Raym.  1877;  Rex  v.  Higgrins,  2  East,  14-16,  2^;£4;  8 
Co.  Inst.  147. 

Mere  preparations  are  not  indictable  as  attempts; 
so  seodlagr  for  a  magistrate  to  solemnize  a  marriage 
is  not  an  attempt  to  contract  incestuous  marriage; 
nor  procuring  false  weights  an  attempt  to  cheat; 
but  using  them  is.  Com.  v.  Morse,  2  Mass.  138;  Cun- 
ningham V.  State,  49  Miss.  686 ;  Randolph  v.  Com.  6 
Sorg.  ft  R.  896 ;  Com.  v.  Clark,  6  Oratt.  675 ;  Com.  v. 
Newell,  7  Mass.  245 ;  Caasels  v.  State,  4  Yerg.  140; 
Reg.  V.  Woodrow,  15  Mees.  &  W.  404 ;  Rex  v.  Mere- 
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dith,  Russ.  &  R.  49:  Rex  v.  Heath,  Ruas.  ft  H.  181: 
Reg.  V.  Eagleton.  Dears.  Cr.  Cas.  515;  People  v.  Mur- 
ray, 14  Cal.  159 ;  Reg.  v.  Cheeseman,  Leigh  *  C.  IKL 

Where  preparations,  but  for  e^^ctraneous  drouai- 
stances,  would  result  in  crime,  they  are  iadlctaUe* 
Mullen  V.  State,  45  Ala.  48.  See  Beg.  v.  Meredith,  8 
Car.  ft  P.  589;  Reg.  v.Roberts,  Dears.  Cr.Oss.  50:  Beg. 
V.  Dale,  6  (Jox,  C.  C.  14;  Reg.  v.  SuOeorge,  9  Out.  ftP. 
488. 

To  attempt  to  do  an  act  does  not,  either  in  law  or 
in  common  parlance,  imply  a  completion  of  the  act 
or  any  definite  progress  towards  it.  Any  effort  or 
endeavor  to  effect  it  will  satisfy  the  terms  of  tte 
law.  U.  S.  V.  Quincy,  81  U.  S.  6  Pet.  445  (8  L.  ed. 
458);  U.  S.  V.  Riddle,  9  U.  S.  6  Cranch«  311  (8  L.  ed. 
110). 

Attempted  extortion  by  writing  anonymoos  lei- 
ters  is  indictable.  n..S.  v.  Ravara,  2  U.  Sw  2  Dali. 
297,  noteaL.ed.888). 

When  an  attempt  is  averred,  it  is  necesHury  that 
some  act  constituting  such  attempt  as  an  aaBaalk* 
should  be  laid.  Randolph  v.  Com.  6  Serg,  ft  R.  W( 
Com.  V.  Clark,  6  Gi^ratt.  675.  See  State  v.  Wilson, » 
Conn.  503. 

See,  as  tending  to  a  laxer  view,  U.  8,  v.  Simmooi^ 
96  U.  S.  860  (24  L.  ed.  819);  People  v.  Bush,  4  Hfli  HtL 

As  to  precision  necessary  in  indictments  for  at- 
tempts, etc,  see  Whart.  Cr.  L.  8th  ed.  ITS  et  m^ 
190,  111. 

If  an  attempt  to  commit  a  felony  be  abaodooed 
voluntarily  and  freely,  before  the  act  is  put  la 
process  of  final  execution,  there  being  no  oatrids 
coui'se  prompting  such  atwndonment,  it  Is  a  da- 
f  ense;  but  if  such  abandonment  is  caused  by  fiaar 
of  detection,  it  is  no  defense  if  the-^ttempi  pro- 
gresses sufficiently  towards  execution  to  be  par  m 
indictable  before  such  abandonment.  State  v. 
Gray,  19  Nev.  212. 
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Cfaapter  808,  Special  Laws  of  1871,  may  be 
Iniefly  summarized :  The  proprietors  of  Green 
Harbor  Marsh  in  Marshfleld  were  authorized  to 
•erect  a  dam  and  dikes  at  a  point  specified,  for 
the  purpose  of  draining  the  marsh  and  prevent- 
ing the  influx  of  the  sea.  These  improvements 
were  to  be  made  under  the  authority  of  com- 
missioners to  be  appointed  in  the  manner  pro- 
vided in  chapter  148,  General  Statutes  (Pub. 
Stat.  chap.  189). 

Twenty  of  ihe  proprietors  were  required  to 
petition  the  superior  court  for  the  appointment 
of  such  commissioners, and  full  Jurisdiction  was 
given  to  it  of  all  proceedings  as  provided  in  the 
General  Statutes,  chapter  148.  The  second 
section  authorized  the  proprietors  to  manage 
their  affairs  as  the  proprietors  of  general  fields. 
The  third  section  provided  that  the  county  com- 
missioners of  Plymouth  Couuty  might  contract 
with  commissioners  appointed  by  the  superior 
•court  for  the  erection  of  a  highway  bridge  and 
dam  without  a  draw,  at  the  joint  expense  of  the 
county  and  the  proprietors.  The  fourth  sec- 
tion, which  is  one  of  most  importance  in  the 
case  at  bar,  provided  that  if  shoaling  should 
take  place  in  the  channel  of  Green  Harbor 
River  below  the  dam  and  dikes,  said  shoaling 
should  be  removed  by  the  proprietors  under  the 
direction  and  to  the  acceptance  of  the  harbor 
commissioners;  and  if  the  proprietors  should 
fail  to  remove  said  obstructions  for  six  months 
after  notice,  the  commissioners  should  cause 
the  obstructions  to  be  removed  at  the  expense 
•of  the  proprietors,  who  were  made  liable  for  the 
expenditure  thus  incurred  to  the  commissioners 
in  an  action  of  contract. 

There  was  evidence  that  by  virtue  of  pro- 
ceedings in  the  superior  court  a  dike  or  dam  was 
built  across  Green  Harbor  River  which  was 
completed  in  1872,  and  was  so  constructed  with 
sluiceway  and  gates  as  to  prevent  the  flow  of 
the  salt  water  onto  the  marsh  above  the. dike 
and  to  permit  the  fresh  water  to  flow  through 
the  same  when  the  tide  turned  and  was  ebbing, 
or  to  retain  the  fresh  water  to  irrigate  the  mead- 
ows above,  although  in  fact  it  was  not  used 
for  the  latter  purpose.  Such  dam  or  dike  was 
constructed  across  a  part  of  the  river  which  was 
seventy  feet  wide  at  high  water,  and  thus  nav- 
igable for  small  vessels,  and  entirely  obstructed 
navigation  above  the  same. 

There  was  further  evidence  that  defend- 
ant had  caused  to  be  prepared  a  large  tin  can 
containing  fifty-two  pounds  of  Atlas  powder  or 
dynamite;  that  there  were  inserted  therein  two 
time  fuses  connected  with  the  cartridges,  into 
which  the  powder  had  been  divided,  and  that 
with  this  can  the  defendant  went  upon  the  dam 
in  the  night  time,  near  the  .sluiceway,  with  the 
intention  of  exploding  the  contents  of  the  can 
on  or  under  the  dike  and  of  destroying  the 
same,  when  he  was  arrested;  and  it  was  admit- 
ted at  the  trial  that  he  was  in  the  act  of  at- 
tempting to  blow  up  the  dike.  The  defendant 
<X)ntends  that  upon  the  evidence  in  the  case  the 
Commonwealth  failed  to  prove  that  the  obstruc- 
tion which  defendant  was  charged  with  at- 
tempting to  destroy  was  a  dam  within  the 
meaning  of  Public  Statutes,  chap.  208,  S  85. 
and  that  an  instruction  to  this  effect  should 
have  been  given. 

No  argument  has  been  founded,  nor  could 
any  properly  have  been,  upon  any  distinction 
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between  the  words  '*  dam  "  and  "  dike."  This 
contention  rests  on  the  position  that  the  Com- 
monwealth which  had  shown  that  the  superior 
court  had  acted  upon  what  purported  to  be  the 
petition  of  twentv  proprietors  of  the  marsh 
lands  had  heard  this  petition,  had  passed  uiwn 
and  decided  it,  having  appointed  commissioners 
and  ordered  them  to  erect  the  dam,  who  had 
so  done  and  had  made  a  report  of  their  doings 
which  had  been  accepted,  must  show  further 
that  the  petitioh  was  m  fact  prepared  and  pre- 
sented by  twenty  proprietors,  and  that  until 
this  was  done  no  part  of  the  record  of  the  pro- 
ceedings was  admissible. 

The  superior  court  is  a  court  of  general  juris- 
diction upon  which  was  conferred,  as  may  be 
presumed  from  its  public  importance,  a  juris- 
diction in  regard  to  the  special  proceedings  for 
the  erection  of  the  dam.  It  was  to  act  upon 
the  petition  of  twenty  proprietors  and  it  was 
competent  to  decide  for  itself  whether  it  had 
been  thus  addressed.  By  its  action  its  record 
shows  that  it  had  decided  that  the  proceedings 
had  been  thus  initiated,  and  no  further  evidence 
was  necessary. 

Whether  its  adjudication  on  this  point  would 
not  have  been  conclusive  had  the  defendant 
sought  bv  any  evidence  to  controvert  it  we  have 
no  occasion  now  to  decide.  Com.  v.  Carr,  148 
Mass.  84,  8  New  Eng.  Rep.  219. 

The  defendant  further  relied  upon  a  justifi- 
cation of  the  acte  done  by  him,  ana  offered  evi- 
dence that  "Since  the  construction  and  com- 
pletion of  the  dike,  shoaling  had  taken  place  in 
Green  Harbor  River  and  its  approaches  below 
the  dike,  above  the  level  of  mean  low  water,  to 
such  an  extent  as  to  practically  make  Green 
Harbor  River  and  its  approaches  unnavigable; 
that  such  shoaling  was  caused  by  the  dike;  that 
prior  to  the  completion  of  the  dike  Green 
Harbor  River  and  its  approaches  were  navi- 
gable, and  for  more  than  a  mile  above  the  dike; 
that  the  proprietors  of  Green  Harbor  Marsh 
were  duly  notified  by  the  harbor  commissioners 
by  notice  dated  September  18,  1875,  to  remove 
such  shoaling;  that  no  part  of  such  shoaling 
had  at  the  time  of  the  alleged  offense  been  re- 
moved by  said  proprietors  or  any  other  party; 
that  such  shoaling  is,  because  of  the  existence 
of  such  dike,  constantly  increasing;  that  the 
defendant  was  an  inhabitant  and  resident  of 
Green  Harbor  Village;  knew  all  of  the  facts  stat- 
ed in  the  foregoing  offer;  earned  his  livelihood 
by  carrjing  on  the  business  of  fishing,  and  for 
this  purpose  had  for  many  years  prior  to  the 
erection  of  the  dike  used  and  bad  the  right  to  use 
Green  Harbor  River  and  its  approaches." 

The  presiding  Judge  declined  to  admit  the 
evidence  offered  as  a  justification  of  the  acts  of 
the  defendant,  and  ruled  that  "The  Act  of  the 
Legislature  and  the  proceedings  thereon,  con- 
templated as  one  of  the  results  of  the  erection 
of  that  dike  a  shoaling  of  the  river,  and  that 
the  shoaling  of  the  river,  and  the  purpose  of 
the  Legislature  to  open  certain  benefits  for  agri- 
cultural purposes  in  one  direction  to  the  injury 
of  certain  other  public  interests  in  the  way  of 
navigation,  gave  no  rights  to  the  parties  who  had 
interest  in  navigation  to  defeat  the  purpose  of 
the  Legislature  in  the  matter  of  this  provision 
for  agriculture." 

The  contention  at  the  trial  and  in  the  argu- 
ment of  the  ca^e  at  bar  is  that  "The  Act  of  1871, 


750 


HA6aACHT7SBTT8  SUPBBME  JUDICIAL  COURT. 


3IAT, 


chapter  308,  when  accepted  and  acted  upon  by 
the  proprietors  of  Green  Harbor  Marsh,  became 
an  executed  contract  between  such  proprietors 
and  the  Commonwealth,  by  the  terms  of  which 
both  parties  were  bound;  and  the  proprietors, 
upon  proper  notice,  were  bound  to  remove  any 
and  all  sh(Mdinff  above  the  level  of  mean  low 
wat^r  in  Green  Harbor  River  and  its  approaches, 
caused  by  such  dike;  and,  if  they  did  not  re- 
move such  shoaling,  forfeited  the  ri^ht  to  keep 
and  maintain  such  structure,  and  said  dike  be- 
came and  was  a  nuisance;  and  any  person  hav- 
ing the  right  to  use  or  navigate  Green  Harbor 
River  or  its  approaches  would  have  a  right  to 
abate  such  nuisance  and  remove  said  dike.'* 

The  reasons  upon  which  it  has  been  held 
that  when  a  party  suffers  an  immediate  injury 
from  an  obstruction  in  the  highway,  as  from  a 

rte  erected  thereon  wrongfully, he  may  remove 
in  order  to  pass,  have  no  application  to  a  case 
such  as  that  at  bar. 

The  dam  had  been  lawfully  erected  upon  pro- 
ceedings had  under  the  statute,  and  had  been 
constructed  by  the  authority  of  the  Legislature, 
which,  anticipating  that  one  of  the  results 
might  be  the  shoaling  of  the  river  below  the 
dam,  had  provided  a  full  and  adequate  remedy 
against  this  by  imposing  upon  the  proprietors 
a  certain  duty  in  relation  thereto;  and  in  case 
of  a  failure  on  their  part  for  a  certain  length  of 
time,  upon  a  bodv  of  the  public  authorities,  the 
harbor  commissioners,  representing  the  Com- 
monwealth, for  whose  expenditure  the  pro- 
prietors were  afterwards  bound  to  reimburse 
Uie  commissioners. 

The  ground  upon  which  a  party  may  some- 
times act  in  the  removal  of  a  nuisance,  that  in 
the  exercise  of  his  right  he  cannot  wait  for  the 
slow  processes  of  law,  has  here  no  application. 
The  mjurv  which  the  defendant  sustained,  in 
beinc;  unable  to  use  the  stream  below,  was  im- 
mediately caused  by  neglect  of  the  proper  pre- 
cautions, for  which  the  statute  haa  provided 
and  which  had  resulted  in  the  shoaling  of  the 
water.  The  rem«iy  for  this  was  not  to  destroy 
the  structure,  but  to  enforce  through  the  proper 
'authorities  the  provisions  of  law  by  which  this 
injurv  to  navigation  below  the  dam  had  been 
anticipated  and  guarded  against.  Nor  if  we 
should  concede  the  defendant's  proposition  that 
the  proprietors  would  be  indictable  for  a  nuis- 
ance in  failing  to  remove  the  shoaling  occa- 
sioned by  this  bridge,  would  it  by  any  means 
follow  that  one  rituated  as  the  defendant 
claimed  to  be  would  be  authorized  to  destroy  it. 
A  corporation  might  be  indictable  which  was 
authorized  to  maintain  a  bridge  and  to  keep  it  in 
safe  and  proper  condition  for  use,  for  failmgto 
keep  it  in  proper  repair;  but  it  could  not  there- 
fore be  rightiuUy  destroyed  by  one  who  had 
occasion  to  pass  over  it.  0am.  v.  Central  Bridge 
C^.12Cush.242,244. 

lior  is  any  case  V>Te6ented  here  such  as  that 
of  Arundel  v.  MeOuUoeh,  10  Mass.  70,  where  a 
bridge,  without  any  authority  of  law,  had 
been  erected  across  a  navigable  stream,  and  it 
was  held  that  one  having  occasion  to  pass  with 
bis  vessel  might  lawfully  break  through  the 
same  doing  no  more  damage  than  was  neces- 
Bary  for  his  passage. 

The  structure  In  t^e  case  at  bar  did  not  be- 
come a  wholly  unlawful  structure  because  the 
proprietors  had  neglected  to  perform  an  impor- 
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tant  but  subordinate  duty  in  its  managemeat, 
by  the  nonperformance  of  which,  and  not  bf 
the  dam  itself,  injury  might  result  to  penons 
situated  as  was  the  defendlant. 

The  provisions  of  the  statute  made  to  en- 
force the  performance  of  this  dut^  were  ample. 
Even  if  the  necessity  had  been  immediate  on 
the  part  of  the  defendant,  that  the  accumulatioB 
should  be  removed,  it  does  not  appear,  nor  wis 
there  any  evidence,  that  the  destruction  of  the 
dam  would  have  enabled  him  at  once  to  use 
the  stream  below  the  dam,  or  that  at  the  time 
he  had  any  occasion  so  to  do.  He  was  not 
then  navigating  the  stream,  nor  was  it  shown 
that  the  removal  of  the  dam  would  have  re- 
moved the  shoaling.  He  sustained  no  sped&l 
nor  peculiar  damage  different  from  that  of  the 
rest  of  the  community. 

While  the  presiding  Judge  refused  to  reoave 
the  evidence  above  stated  as  a  justification  of 
the  acts  of  the  defendant,  he  ruled  that  un- 
der the  indictments  any  evidence  tending  u> 
show  that  the  defendant  believed  that  he  had 
a  r^ht  to  do  the  acts  charfi:ed  was  admisBible. 

The  defendant,  if  "the  facts  offered"  do  not 
constitute  a  justification,  contends  that  they 
were  admissible  as  tending  to  show  cause  for 
belief  on  the  part  of  the  defendant  that  he  had 
a  right  to  destroy  the  dam,  and  excepts  to 
the  ruling  of  the  Judge  to  receive  them  for 
this  purpose.  This  contention  is  in  effect  that 
if  not  a  justification,  such  facts  may  at  least 
afford  an  excuse  for  acts  of  the  defendant  and 
meet  the  allegation  of  malice.  When  the  fads 
offered  fail  to  show  that  the  defendant  had  any 
right  to  destroy  the  dam,  and  when  thebw 
must  be  presumed  to  be  known  to  him,  proof 
of  such  facts  could  have  no  tendency  to  show  a 
belief  that  the  law  was  different,  or  that  bk 
legal  rights  were  different  from  those  which 
actually  existed.  The  question  is  indeed  on 
this  point  as  to  the  state  or  condition  of  his 
mina  and  his  honest  belief ;  but  to  have  this 
effect  and  to  be  available  as  evidence  on  this 
point  they  must  be  connected  with  evidence 
that  on  such  a  state  of  facts  he  had  been  ad- 
vised and  thus  honestly  believed  he  had  a  right 
to  destroy  the  dam,  or  with  other  evidence  of 
a  similar  character.  The  defendant  did  not 
do  this  and  the  evidence  was  properly  rejected 
in  this  aspect  of  the  case. 

Apparently  the  defendant  sought  thus  to 
connect  it  by  proof  that  it  was  a  matter  of 
common  conversation  in  the  vicinity  of  Green 
Harbor  that  the  dike  "was  a  public  nuisance 
and  that  any  man  had  a  right  to  destroy  it* 
But  he  did  not  offer  evidence  of  a  common  or 
public  reputation  to  this  effect  or  that  be  had 
ever  been  so  advised  or  that  any  similar  state- 
ment had  ever  been  made  to  him  or  in  waj 
conversation  in  which  he  participated.  Tlus 
evidence  was  therefore  properij  rejeded. 

In  the  charge  of  the  piesiaing  Ju4ge  the 
nature  of  the  malice  which  the  Oommonwealth 
was  required  to'  prove  was  clearly  and  foIlT 
explained  to  the  jury,  and  aocurately  deftoea. 
Nor  has  the  defendant  insisted  on  any  objec- 
tion to  this  as  a  general  statement,  althoogfa  he 
now  excepts  to  a  single  remark  made  I7  the 
presiding  Judge  to  the  effect  that  "When  a 
man  is  doing  something  which  he  baa  an  hoii> 
est  right  to  do  he  has  no  oocaaion  for  secrecy ; 
he  has  no  occasion  for  darkness ;  be  has  aa 
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occasioD  to  hide — for  he  is  acting  in  the  belief 
that  he  is  doing  what  he  has  a  right  to  do." 

If  this  remark  is  to  be  constru^  as  anything 
more  than  a  submission  to  the  jury  of  the  circum- 
stances of  the  defendant's  conduct  as  bearing  on 
his  alleged  guilty  purpose,  or  is  for  any  other 
reason  objectionable,  the  defendant  did  not  at 
the  time  take  an  exception  thereto  so  that  it 
might,  if  desired,  have  been  more  clearly  lim- 
ited, expressed  or  explained.  Under  a  general 
exception  or  objection  to  a  charge  one  cannot 
be  allowed  to  select  afterwards  particular  phras- 
es and  found  special  exceptions  thereon.  Mc- 
Mohan  V.  (/ Connor,  187  Mass.  216  ;  Curry  v. 
F&rier,  126  Mass.  94 ;  Wright  v.  Wright,  189 
Mass.  177. 

Some  other  exceptions  were  taken  by  de- 
fendant at  the  trial,  but  they  have  not  been  in- 
sisted upon  in  argument,  and  on  examining 
them  we  do  not  deem  it  necessary  to  discuss 
them. 

As  we  are  of  opinion  that  the  exceptions  of 
defendant  must  be  overruled,  so  far  as  the 
second  count  of  the  second  indictment  is  con- 
cerned, we  have  not  deemed  it  necessary  to  dis- 
cuss his  exceptions  so  far  as  they  relate  solely 
to  the  first  indictment  or  the  first  count  in  the 
second  indictment 

All  the  counts  in  both  indictments  are  clearly 
but  different  descriptions  of  the  same  offense 
by  which,  if  guilty,  the  defendant  has  incurred 
but  a  single  penalty. 


In  the  first  indictment  the  allegation  is  the 
attempted  destruction  of  a  town  way,  the  prop- 
erty of  the  Town  of  Marshfield  ;  in  the  first 
count  of  the  second  indictment,  of  a  dam,  the 
property  of  the  Town  of  Marshfield.  These 
allegations  involve  the  questions  whether  a 
town  way  had  been  or  could  lawfully  have  been 
laid  out  over  the  dam,  and  if  so  whether  such 
way  could  be  described  as  of  the  property  of 
Marshfield,  and  also  whether  the  dam  could 
be  described  as  of  the  property  of  Marshfield. 

In  the  view  we  have  taken  of  the  conviction 
of  defendant  under  the  second  count  of  the 
second  indictment,  these  questions  are  not  now 
of  importance  in  the  case  at  bar  and  are  hardly 
more  than  speculative. 

If  we  assume  that  all  might  be  decided  in 
favor  of  defendant,  it  would  not  diminish  the 
penalty  to  which  he  is  exposed  and  to  which 
he  may  be  sentenced  by  reason  of  his  proper 
conviction  under  the  second  count  of  the 
second  indictment.  Nor  if  these  questions 
were  otherwise  decided  would  it  add  to  his 
liability.  It  is  therefore  a  sufficient  disposition 
of  the  case  submitted  to  us  by  the  report  to 
hold  that  on  the  entry  of  a  rud.  pros,  by  the 
Commonwealth  on  the  first  indictment  and 
on  the  first  count  of  the  second  indictment, 
there  may  be  on  the  second  count  of  the  second 
indictment. 

Judgment  on  verdict. 


NEW  MEXICO  SUPREME  COURT. 


UNITED  STATES,  IHff,  in  Err., 

\V. 

MAXWELL  LAND  GRANT  CO.  et  al. 
(....Now  Hezioo....) 

A  Jiid«i«nt  of  the  Circuit  Court  of  the 

United  States  for  the  District  of  Ck>lorado  In  a 
salt  by  the  United  States  to  let  aside,  vacate  and 
eanoel  a  patent  for  lands,  a  portion  of  which  is  in 
New  Mexico,  on  the  ground  of  fraud,  deoidlnff 
that  there  was  no  fraud  and  that  the  patent  is 
vaUd.  is  conclusive  upon  the  United  States  and 
all  persons  claiming  through  or  under  it,  as  to  the 
lands  located  In  New  Mejdco,  as  well  as  those  in 
Ootorado. 

(March  20,  1880.) 

ERROR  to  the  First  District  Court,  to  review 
a  jadgment  in  favor  of  defendants  in  a  suit 
to  yacate  and  set  aside  a  patent  to  lands.    Af- 


The  facts  are  suiBciently  stated  in  the  opin- 
ion. 

Mr.  Thommm  Saith,  U.  -8,  Dist.  Atty.,  for 
plaintiff  in  error. 

Mr.  Frank  Sprlnf^r  for  defendants  in  er- 
ror. 


J.,  delivered  the  opinion  of 
the  court: 

On  the  12th  day  of  January,  1886,  the  plaint- 
iff in  error  filed  a  hill  in  chancery  in  the  First 
District,  the  object  of  which  was  to  obtain  a 
decree  vacat^  and  setting  aside  the  patent  is- 
aoed  by  the  United  States  on  the  19th  day  of 
SL.RA. 


May,  1879,  to  Charles  Beaubien  and  Guadalupe 
Miranda,  and  to  set  aside  and  vacate  a  survey 
made  of  the  lands  embraced  in  the  patent  situ- 
ated in  New  Mexico,  and  to  reinvest  in  the 
United  States  the  title  to  the  lands  so  covered  by 
the  survey  and  patent.  The  bill  is  founded 
upon  alleged  frauds  committed  by  the  claimant 
and  others  in  making  the  survey,  whereby  the 
oflScers  of  the  government  were  deceived  and 
induced  to  ipsue  the  patent  to  the  claimants. 
On  May  12,  1888,  by  leave  of  the  court,  an 
amendment  to  the  bill  was  filed. 

On  the  15th  day  of  February,  1886,  the  Max- 
well Land  Grant  Company,  the  principal  de- 
fendant, filed  its  answer  to  the  bill.  On  the 
same  day  the  Atdiison,  Topeka  &  Santa  F6 
Railroad  Company  filed  its  answer.  After- 
wards, on  the  27th  day  of  August,  1887,  the 
Maxwell  Land  Grant  Company,  by  leave  of  the 
court,  filed  a  plea  in  bar  of  the  action,  settinr 
forth  certain  proceedings  had  in  the  Circuit 
Court  for  the  Eighth  ^dicial  Chrcuit  of  the 
United  States,  sitting  withhi  the  District  of 
Colorado,  in  which  it  is  alleged  that  the  subject 
matter  and  the  parties  are  identical  with  the 
subject  matters  and  parties  involved  in  this 
suit,  and  that  by  the  consideration,  judgment 
and  decree  of  that  court  the  right  claimed  un- 
der the  bill  was  adjudged  and  finally  deter- 
mined against  the  plaintiff,  and  in  favor  of  the 
Maxwell  Land  Grant  Company.  See  U.  8.  v. 
Maxu^eU  Land  Grant  Co.  21  Fed.  Rep.  19,  26 
Fed.  Rep.  118. 

The  plea  was  accompanied  by  a  large  num- 
ber of  exhibits  in  proof  of  the  facts  set  up  in  it. 
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On  the  12tb  day  of  Ma^,  1888,  plaintiff  in 
error  filed  a  motion  to  strike  out  and  set  aside 
the  plea  filed  by  the  Maxwell  Land  Grant  Com- 
pany, on  the  ground  of  insufficiency.  On  the 
same  day  this  motion  came  on  to  be  heard,  and 
was  overruled  by  the  court;  and  thereupon  the 
issue  joined  on  the  plea  of  former  aajudica- 
tion  was  heard  and  found  to  be  sufficient  in  law 
and  true  in  fact.  The  United  States  brought 
error. 

Plaintiff  assigns  three  grounds  of  error,  as 
follows:  (1)  error  committed  by  the  court  in 
OYerruling  complainant's  motion  to  strike  out 
defendant's  plea  in  bar;  (2)  error  of  the  court 
in  sustain mg  the  plea  as  sufficient  in  law  to  bar 
the  further  prosecution  of  the  suit;  (3)  error  of 
the  court  in  flnding  as  true  the  facts  alleged  in 
the  plea. 

On  these  assignments  of  error  counsel  have 
argued  but  one'  proposition,  divided  into  two 
grounds:  (1)  Does  the  plea  show-  tbe  subject 
matter  of  the  Colorado  suit  to  be  the  same  as 
that  stated  in  complainant's  bill?  And,  if  so, 
does  the  record  of  the  final  judgment  pleaded 
show  that  the  Circuit  Court  of  the  United 
States  for  the  District  of  Colorado  obtained  or 
could  have  obtained  jurisdiction  over  that  por- 
tion of  the  grant  lands  covered  by  the  patent 
lying  within  the  limits  of  the  Territory  of  New 
Mexico?  The  plea  alleges,  and  the  proofs  of- 
fered show,  that  in  tbe  month  of  August,  1882, 
the  United  States  brought  a  suit  in  chancery  in 
the  United  States  Circuit  Court  for  the  District 
of  Colorado,  to  set  aside  and  annul  the  patent 
issued  to  Beaubien  and  Miranda  for  the  lands 
now  known  as  the  "Maxwell  Land  Grant." 

The  lands  embraced  in  the  [satent  are  situate 
partly  in  Colorado  and  partly  in  New  Mexico. 
The  principal  defendant,  the  Maxwell  Land 
Grant  Company,  held  the  legal  title  to  the  land, 
and  was  a  corporation  doing  business  both  in 
Colorado  and  New  Mexico.  Being  duly  served 
with  process.it  appeared  and  answered  the  bill. 
Various  amendments  were  made  to  the  bill 
from  time  to  time,  until  finally  the  cause  was 
determined  on  its  merits,  upon  a  bill  which 
prayed  that  the  patent  be  canceled  upon  the 
following  ^ounos:  (1)  want  of  authonty  to  is- 
sue it;  (2)  inadvertence  and  mistake;  (3)  fraud 
and  misrepresentation,  by  which  the  United 
States  officers  were  deceived.  The  bill  was  dis- 
missed in  the  circuit  court,  and  on  appeal  to 
the  Supreme  Court  of  the  United  States  the 
cause  was  finally  decided  there  in  March,  1887. 
The  judgment  of  the  court  below  was  affirmed. 
MaxtceU  Land  Grant  Case,  121  U.  S.  825  [30  L. 
ed.  949],  Same  Case,  on  rehearing,  122  U.  S.  365 
[30  L.  ed.  1211]. 

From  an  inspection  of  the  opinion  of  the 
court  it  will  be  seen  that  the  case  was  vigorous- 
ly litigated  and  thoroughly  considered  by  the 
courts.  In  tbe  opinion  on  the  rehearing  the  court 
said:  *'We  are  entirely  satisfied  that  the  grant, 
as  confirmed  by  the  action  of  Congress,  is  a 
valid  grant;  that  the  survey  and  the  patent  is- 
sued upon  it,  as  well  as  tbe  original  grant  by 
Arm  i jo,  are  entirely  free  from  any  fraud  on 
the  part  of  the  grantees,  or  those  claiming  un- 
der them;  and  that  the  decision  could  be  no 
other  than  that  which  the  learned  Judge  of  the 
circuit  court  below  made,  and  which  this  court 
affirmed."    122  U.  S.  366  [30  L.  ed.  1211]. 

The  bill  in  this  case  is  almost  word  for  word 
3  L.  R.  A. 


a  copy  of  the  bill  in  the  Colorado  Couxi  o« 
which  the  cause  was  finally  decided.  In  hoik 
suits  the  court  was  asked  to  decree  tbe  invalid- 
ity of  the  patent  as  an  entiretj^.  Tbe  statioc 
and  charging  portions  of  tbe  billa  are  idepticM 
in  substance,  and  so  is  the  prater,  so  far  as  the 
court  had  power  to  grant  rebef.  The  alka- 
tions  contained  in  the  Colorado  bill  were  soffl- 
ciently  broad  to  meet  the  proofs  offered,  and 
covered  every  cause  of  action  on  which  relief 
could  be  granted;  and  it  would  be  difficult  to 
see  how  an  amendment  could  be  made  tbe  ef- 
fect of  which  would  to  be  chance  the  iasne 
presented  by  the  bill  and  amenament  upon 
which  the  cause  was  finally  decided.  After  the 
filing  of  the  plea  in  this  cause  the  plaintiff,  br 
leave  of  the  court,  filed  an  amendment  to  tbe 
bill.  The  substance  of  this  amendment  b  a 
more  specific  statement  of  the  means  emplojred 
by  Elkins,  Marmon  and  Maxwell  in  prociiriii£ 
the  lines  of  the  grant  to  be  extended  beyond 
the  original  boundary  lines  as  fixed  by  tbe 
Mexican  authorities  when  possession  was  de- 
livered to  its  grantees,  and  tbe  arts  practiced  bf 
them  upon  the  officers  of  the  government  ia 
causing  the  survey  to  be  appro^d  and  patent 
issued  covering  a  large  body  or  tract  ot  land 
not  originally  or  rightfully  covered  by  the  gruit 
from  ftiexico.  By  stipulation  tbe  matter  em- 
braced in  the  amendment  was  answered  by  tbe 
plea  already  filed. 

That  the  subject  matter  and  parties  to  this 
suit  are  identical  with  the  subject  matter  and 
parties  to  the  suit  in  Colorado  in  all  essential 
respects  cannot  be  denied.  We,  howerer,  have 
more  difficulty  in  reaching  a  satiafactoir  con- 
clusion on  the  other  question  discussed,  viz.. 
whether  the  Circuit  Court  of  the  United  Stales 
for  the  District  of  Colorado  had  jurLsdicdon  to 
render  a  decree  affecting  the  title  to  lands  lying 
in  New  Mexico.  Appellant's  counsel  insists 
that  the  Colorado  decree  pleaded  here  is  not  a 
bar  to  this  action,  for  the  reason  that  a  portion 
of  tbe  lands  covered  by  the  patent  are  situate 
in  New  Mexico,  and  the  decree  must  be  regard- 
ed as  a  nullity,  so  far  as  it  seeks  to  affect  the 
title  to  lands  not  within  the  jurisdiction  of  the 
court. 

The  following  cases  are  relied  upon  to  sup- 
port this  proposition:  Toland  v.  Sprague,  37  U. 
S.  12  Pet.  300  [9  L.  ed.  10931;  JVort^m  /mli- 
anaR.  Go.  v.  Mich.  Cent.  i?.C6»56U.  S.  15 How. 
233  [14  L.  ed.  674];  Carrington  v.  Brmte ,  1 
McLean,  167;  Massie  v.  WdUs^  10  U.  S.  6 
Cranch,148[3L.ed.  181]. 

The  last  cited  case  is  a  very  instructive  <me, 
and  we  think  in  point  here.  C/ti^ff  Jttstif^ 
Marshall,  delivering  the  opinion,  said:  **  Thi» 
suit  having  been  originally  instituted  in  the 
court  of  Kentucky  for  the  purpose  of  obtaia- 
ing  a  conveyance  of  lands  lying  in  the  State  of 
Ohio,  an  objection  is  made  by  tbe  plaintiff  io 
error,  who  was  the  defendant  below,  to  the 
jurisdiction  of  tbe  court  by  whic^  tbe  decree 
was  rendered.  Taking  into  view  tbe  chanctir 
of  the  suit  in  chancery  brought  to  establish  a 
prior  title  originating  under  the  land  law  of 
Virginia  against  a  person  claiming  under  a 
senior  patent,  considering  it  as  a  substitute  for 
a  eai>eat  introduced  by  the  peculiar  circum- 
stances attending  those  titles,  this  court  is  of 
opinion  that  there  is  much  reason  for  consider 
ing  it  as  a  local  action,  and  for  confining  it  to 
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the  court  sittiDg  within  the  State  in  which  the 
lands  lie.  Was  this  cause,  therefore,  to  be  con- 
sidered as  involving  a  naked  question  of  title; 
was  it,  for  example,  a  contest  between  Watts 
and  Powell, — ^the  Jurisdiction  of  the  Circuit 
Court  of  Kentucky  would  not  be  sustained. 
But  where  the  question  changes  its  character, 
where  the  defendant  in  the  original  action  is 
liable  to  the  plaintiff,  either  in  consequence  of 
•contract  or  as  trustee,  or  as  the  holder  of  a  legal 
title  acauired  by  an^  species  of  mcUa  flde$ 
practicea  on  tlie  plaintiff,  the  principles  of 
equity  give  a  court  jurisdiction  wherever  the 
.person  may  be  found;  and  the  circumstance 
that  a  question  of  title  may  be  involved  in  the 
inquiry,  and  may  even  constitute  tbe  essential 
points  on  which  the  case  depends,  does  not 
seem  sufficient  to  arrest  that  jurisdiction. 

In  the  celebrated  case  of  Penn  v.  Lord  Balti- 
more, 1  Ves.  Sr.  444,  the  Chancellor  of  En- 
gland decreed  a  specific  performance  of  a  con- 
tract respecting  lands  lying  in  North  America. 
The  objection  to  the  jurisdiction  of  the  court 
in  that  case,  as  reported  by  Vesey ,  was  not  that 
the  lands  lay  without  the  jurisdiction  of  the 
<iOur%,  but  that,  in  cases  relating  to  boundaries 
between  provinces,  the  jurisdiction  was  exclu- 
sively in  the  King  and  council."    Still  quoting 
from  the  opinion  of  the  Lord  Chancellor,  he 
says:  '*  The  strict  primary  decree  of  a  court  of 
equity  is,  he  says,  in  pergonam,  and  may  be 
enforced  in  all  cases  where  the  person  is  with- 
in its  jurisdiction.    In  confirmation  of  this  po- 
sition he  dtes  the  practice  of  the  courts  to  de- 
•cree  respecting  lands  lying  in  Ireland  and  in 
tbe  Colonies,  if  the  person  against  whom  the 
decree  was  prayed  be   found  in  England." 
Keference  is  made  to  the  cases  of  Earl  of  KiU 
dare  v.  Eustace,  1  Vem.  419,  and  ToUer  v. 
Carteret,  2  Vem.  494. 

Subsequently  to  these  decisions  was  the  case 
of  Ftnn  V.  Lord  Baltimore,  1  Ves.  Sr.  444,  in 
which  the  performance  of  a  contract  for  lands 
lying  in  North  America  was  decreed  in  En- 
gland. Contiouin^,  the  Chief  Justice  said: 
"  Upon  the  authority  of  these  cases,  and  of 
others  which  are  to  l)e  found  in  the  books,  as 
well  as  upon  general  principles,  this  court  is  of 
3pinion  that  in  a  case  of  fraud,  of  trust  or  of 
contract  the  jurisdiction  of  a  court  of  chancery 
!s  sustainable  wherever  the  person  be  found, 
ilthongh  lands  not  within  the  jurisdiction  of 
he  court  may  be  affected  by  the  decree." 
Massie  ▼.  Watts,  10  U.  S.  6  Cranch.  148  [8  L. 
jd.  1811. 

The  United  States  brought  suit  in  the  Circuit 
>>urt  of  the  United  States  for  the  District  of 
[Colorado,  to  set  aside,  vacate  and  cancel  the 
latent  assailed  here.  The  bill  in  that  case  is 
jounded  upon  allesations  of  fraud  committed 
ly  the  patentees  and  others  holding  through  or 
nder  them,  by  means  of  which  the  officers  of 
be  plaintiff  were  deceived  into  issuing  and  de- 
vering.the  patent.  Fraud  in  various  wavs 
rsB  charged  against  the  grantees  under  tne 
atent,  and  the  patent,  as  an  entirety,  was  in- 
olved  in  the  issue  raised,  heard  and  finally  de- 
smiined  in  the  Circuit  and  Supreme  Courts  of 
X..  R- A. 


the  United  States.  It  is  quite  clear  that,  had 
the  United  States  succeeded  in  that  suit,  the  de- 
cree would  have  afifected  the  title  to  the  lands 
embraced  in  the  patent  lying  in  New  Mexico. 
Personal  service  was  had  upon  the  Maxwell 
Land  Grant  Company  in  that  suit,  and  an  ap- 
pearance duly  entered,  and  the  suit,  after  long 
delavs,  finalfv  decided,  declaring  the  patent 
valid  for  the  lands  covered  bv  it,  wherever  8i^ 
uated.  The  final  iudgment  in  thfit  suit  was  in- 
tended to  be,  and  we  think  was,  conclusive 
upon  the  United  States  and  all  persons  claim- 
ing through  or  under  it,  whether  the  lands  con- 
veyed by  tbe  patent  were  located  in  Colorado 
or  New  Mexico.  The  suit  was  instituted  and 
contested  through  the  courts  to  a  final  decision 
in  the  court  of  last  resort,  solely,  or  mainly,  at 
least,  upon  the  ground  that  such  frauds  bad 
been  committed  by  the  original  grantees  and 
those  claiming  under  them,  in  locating  the 
lands  and  extending  the  true  boundaries  there- 
of in  such  manner  as  to  deceive  the  officers  of 
the  United  States,  and  thereby  cause  them  to 
issue  the  patent,  that  a  court  of  equity  would 
annul  the  patent.  The  court  found  that  there 
was  no  fraud  proven  in  tbe  case,  and  that  the 
patent  was  legal  and  valid,  and  free  from  the 
taint  of  fraud.  The  issue  directly  involved  in 
the  controversy  was  that  of  fraud  practiced 
upon  the  United  States  through  its  officers. 
The  determination  was  against  the  truth  of  the 
facts  alleged,  and  the  United  States,  like  any 
other  suitor  in  a  court  of  Justice,  is  bound  by 
the  final  judgment  of  courts  of  competent  juris- 
diction when  it  elects  to  liti^te  any  question  of 
fact  in  the  courts.  There  is  no  doubt  that  a 
judgment  or  decree  necessarily  affirming  the 
existence  of  any  fact  is  conclusive  upon  the 
parties  or  their  privies  whenever  the  existence 
of  that  fact  is  again  in  issue  between  them. 
Duchess  of  Kingston's  Case,  20  How.  State  Tr. 
865;  Croudson  v.  Leonard,  8  U.  S.  4  Cranch, 
436  [2  L.  ed.  670];  Peay  v.  Duncan,  20  Ark. 
86;  Lore  v.  Truman,  10  Ohio  St.  46;  Freeman, 
Judgments,  §  249;  Wales  v.  Lyon,  2  Mich. 
276. 

The  Supreme  Coiurt  of  the  United  States  af- 
firmed in  distinct  terms  that  there  was  no  fraud 
committed  in  procuring  the  patent  to  be  issued 
by  the  patentees,  or  those  claiming  under  them; 
that  the  patent  was  legal  and  is  the  evidence 
of  the  legal  ownership  of  all  the  lands  embraced 
in  it  or  covered  by  it.  It  directly  affirmed  the 
nonexistence  of  fraud,  and,  having  done  so,  in 
a  proper  case,  the  courts  of  the  country  will 
not  permit  the  plaintifiF  in  another  suit  to  con- 
trovert this  judicially  established  fact,  where 
the  issue  is  between  the  same  parties  or  their 
privies.  The  United  States  having  exhaustQpl 
its  power  in  a  fruitless  effort  to  cancel  this  pa- 
tent, it  becomes  the  duty  of  the  courts  and  the 
people  to  abide  the  final  judgment  of  the  high- 
est tribunals  to  which  a  controversy  can  be  ap- 
pealed, and  to  seek  redress  for  meritorious 
grievances,  if  any  exist,  at  the  hands  of  a  just 
andgenerous  Government. 

iTie  judgment  of  the  Court  below  is  affirmed, 
Long^t  Ch,  J.,  and  Brinker,  J.,  concur. 
48 
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A.  W.  RANDALL,  Respt, 

V. 

Julia  K.  DUFF  et  al^Appts, 

1.  The  glvitkg  of  notice  of  intention  to 
move  for  a  new  trial  1b  sufficiently  shown  by  a 
recital  in  tfie  order  denyingr  a  motion  for  a  new 
trial,  that  the  motion  was  made  "upon  the 
grounds  set  forth  in  defendant's  notice  of  mo- 
tion." 

2.  A  power  of  attorney  to  sell  and  convey  does 
not  confer  authority  to  give  the  property  away? 
and  a  conveyance  by  the  attorney  without  con- 
sideration, is  a  mere  nullity. 

3.  A  bona  fide  mort^agre®  without  notice 
firom  one  who  holds  the  apparent  lesal 
title  to  the  land  mortgaged,  but  whose  title  is 
invalid,  the  title  being  in  fact  in  another,  acquires 
by  estoppel  a  valid  lien  upon  the  property  as 
against  the  true  owner,  and  becomes  entitled  to 
the  same  protection  as  if  the  land  had  been  in 
fact  the  property  of  the  apparent  owner. 

4.  Where  land  has  been  conveyed  without 
consideration,  though  by  conveyance  p\u>- 
porting  to  be  for  a  valuable  consideration,  under 
a  power  of  attorney  to  sell  and  convey,  and  the 
grantee  gives  a  mortgage  upon  it,  parties  who 
have  succeeded  to  the  rights  of  the  original  own- 
er upon  his  death  are  entitled  to  redeem  from  the 
mortgage,  and,  after  the  mortgagee  has  notice  of 
their  rights,  they  will  not  be  cut  off  by  a  foreclos- 
ure unless  made  parties  thereto. 

5.  Purchasers  at  a  sherilTs  sale  on  fore- 
closure of  a  mortgage  given  by  the  grantee  to 
whom  land  has  been  deeded  without  considera- 
tion, under  a  power  of  attorney  to  sell  and  con- 
vey, will.  If  they  have  no  notice  of  the  Invalidity 
of  the  deed,  be  protected  as  bona  fide  purchasers. 

0.  The  pendency  of  a  suit  to  declare  the  in- 
validity of  the  title  of  the  mortgagor  is  notice  to 
purchasers  at  a  sale  on  foreclosure  of  the  mort- 
gage, of  the  rights  of  the  plaintiff  in  such  suit. 

7.  In  an  action  to  quiet  title*  where  the  validi- 
ty of  the  plaintiff's  claim  depends  upon  the  ques- 
tion of  notice  of  the  rights  of  the  defendants,  be- 
ing,perfect  title  tf  he  had  no  notice,  but  not  valid 
if  he  had  notice,  the  question  whether  or  not  de- 
fendants are  barred  by  statute  from  setting  up 

H  their  claim  to  the  property  is  immaterial. 

(October  28, 1888.) 


NOT«.~Poicer  to  sea  does  not  cwihorize  gift, 
A  deed  purporting  to  be  executed  under  a  power 
of  attorney  must  be  executed  in  pursuance  of  the 
power,  and  be  within  its  terms:  hence,  a  power  to 
sell  does  not  authorize  a  gift  of  the  property  or  the 
transfer  of  it  for  any  purpose,  other  than  in  com- 
pletion of  a  sale.  Dupont  v.  Wertheman,  10  Cal. 
864;  Mott  v.  Smith,  16  Cal.  688. 

PurchoMrat  execUUon  sale. 
A  purchaser  at  an  execution  sale  is  to  all  intents  a 
purchaser  in  good  faith  for  a  valuable  consideration 
and  without  notice.  See  Orth  v.  Jennings,  8  Blackf . 
420;  Rodgers  v.Glbson,  4  Yeates,  111;  Heister  v.'Fort- 
ner,  2  Binn.  40;  Slemon  v.  Sohurck,  2»  N.  Y.  608;  Mer- 
rick V.  Post,  16  Wend.  688;  Lansing  v.  Chamberlain,  8 
Wend.  820, 606;  Stuart  v.  Town,  4  Cow.  609;  Ben  v. 
Uichman,  18  N.  J.  L.  43;  Morrison  v.  Funk,  23  Pa.  421; 
Stewart  v.  Freeman,  22  Pa.  120, 128;  Kellam  v.  Jan- 
son,  17  Pa.467;  Mannas  App.  1  Pa.  24;  Wilson  v.  Scho- 
enberger,84  Pa.  121;  Scribner  v.Lockwood  0  Ohio,184; 
Paine  v.  Mooreland,  16  Ohio,  436;  Runyan  v.  McClel- 
lan,  24  Ind.  166:  Gouvemeur  v.  Titus,  6  Paige,  847. 

8L.R.A. 


APPEAL  by  defendants,  from  a  judgment 
of  the  Superior  Court  for  Humboldt  OooDtj 
(Hamilton,  y.,)  in  favor  of  Uie  pUdntiif ,  tod 
from  an  order  denying  a  motion  for  a  new  trials 
in  a  suit  to  quiet  title.     Serened, 

(Commissioners'  decision.) 

The  facts  and  questions  presented  are  staled 
in  the  opinion. 

MeMTS,  Wilson  A  Wilson  (8.  H. Wilsos* 
of  counsel)  and  J.  D.  H.  Cluunberlain  for 
appellants. 

ifessrs,  Horace  L.  Smith,  E.  W.  M^ 
Kinstry  and  S.  M.  Buck  for  respondent 

Hajme,  C,  delivered  thefoUowingopinloD: 

Suit  to  quiet  title  to  three  tracU  of  land.  Tlie 
defendants  set  up  title  in  themselves,  and  filed 
a  cross  complaint  for  affirmative  relief. 

A  prelimmary  objection  is  taken  to  the  pro- 
ceedmgs  on  motion  for  new  trial,  upon  the 
ground  that  the  record  does  not  show  that  a 
notice  of  intention  was  given,  "and  the  case  of 
Dominguez  v.  Ma&eotti  (Cal.)  15  Pac,  Rep.  Ti?, 
is  relied  upon.  We  think,  however,  that  it  sof- 
ficiently  appears  from  the  record  that  a  noiioc 
of  intention  was  given. 

The  order  denying  the  motion,  which  is  t 
part  of  the  record  (Code  Civil  Proc.  §  KS)  re- 
cites that  the  motion  was  made  "upon  the 
grounds  set  forth  in  defendants'  notice  of  mo- 
tion. "  This  sufficiently  shows  that  a  notice  vas 
given.  It  is  not  necessary  that  the  notice  should 
be  formally  set  out.  The  fact  that  it  was  girtt 
may  be  inferred  from  a  recital  in  the  statement 
or  bill  of  exceptions  {Frost  v.  Meets,  52  Cal.  6T(n, 
or  from  a  stipulation  (Oodehavx  v.  Mulfrrd,  ^ 
Cal.  320),  or,  as  in  this  case,  from  the  oidcr 
disposing  of  the  motion.  Oirdner  v.  Bmrusk, 
69  Cal.  115,  116. 

In  the  case  of  Bank  cfHealdAurg  v.  HiiA- 
cock  (Cal.)  18  Pac.  Rep.  648,  the  fact  that  a 
notice  had  been  given  was  inferred  from  a 
statement,  in  the  order  den^ng  the  motion,  that 
"A  motion  for  a  new  trial  is  not  the  proper  rem- 
edy." 

It  is  true  that  the  recital  here  only  goes  to  the 
fact  that  a  notice  was  given,  without  sbowiag 
its  contents,  or  Uiat  it  was  given  in  time.  But 
it  will  be  presumed  that  the  grounds  stated  in 
the  bill  of  exceptions  correspond  (as  they  diooldy 
with  the  grounds  stated  in  the  notice.  And  it 
has  been  several  times  held  that  where  it  ap- 
pears  that  a  notice  was  given,  it  will  be  pre- 
sumed to  have  been  in  time,  unless  the  reond 
shows  the  contrary.  Roumn  v.  Stewirt^  SSCdL 
210;  Bvmett  v.  Steame,  83  Cal.  472;  <rif*Mr 
V.  Begicick,  69  Cal.  115,  116. 

Thecaseofi>e>min^ui«v.  Jtooo^',  therefbic, 
has  no  application,  and  the  prdiminaiy  objec- 
tion is  not  well  taken. 

Upon  the  merits  the  facts  shown  by  the  rec- 
ord are  as  f  ollbws: 

In  1868,  one  William  R.  Duff,  who  wastha 
the  owner  of  the  property  in  controversy,  de- 
parted from  the  State,  leaving  a  power  erf  at- 
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toraey  to  his  father,  Richard  Du£t.  William 
R  Duff  remained  away  until  his  death,  which 
occurred  in  April,  1875.  During  his  lifetime 
his  father,  assuming  to  act  as  his  agent,  execut- 
ed  conveyances  of  the  property  to  one  Robert 
P.  Duff,  the  brother  of  William  R.  These 
conveyances  purported  to  be  for  valuable  con- 
sideration; but  **were  in  fact  made  without  anv 
consideration  given,  or  agreed  to  be  given. 
The  grantee  mortga^  one  of  the  pieces  of 
property  to  one  Wilham  Ritchie  for  $500,  and 
the  others  to  one  Charles  Fiebi^  for  $1,500. 
Neither  of  these  mortgagees  had,  at  the  time 
they  took  their  mortgages,  any  notice  of  the 
rights  of  William  R.  Duff,  or  of  his  successors 
in  interest.  Each  of  the  mortgages  was  fore- 
closed after  the  death  of  William  R.  Duff,  but 
his  successors  in  interest  were  not  parties  to 
either  of  the  suits.  The  piece  covered  by  the 
Ritchie  mortgage  was  sold  directly  to  the  plaint- 
iff, who  in  due  course  received  the  sheriff's 
deed.  The  other  pieces  were  bought  in  by  the 
mort^gee  Fiebig,  who,  after  receiving  the 
sheriff's  deed,  conveyed  to  tbe  plaintiff. 

William  R.  Duff  never  knew  of  the  convey- 
ance to  his  brother  Robert;  and  his  wife  and 
child  (defendants  here)  first  learned  of  it,  and 
of  the  fact  that  it  was  without  consideration, 
ID  December,  1880.  In  February,  1881,  they 
brought  a  suit  agsdnst  Robert  P.  Duff  and  one 
Frank  8.  Duff,  but  not  against  the  plaintiff 
liere,  ''to  have  the  title  acquired  by  Robert  P. 
jynS  .  .  .  declared  to  be  void,  and  that  de- 
fendants in  that  action  held  the  property  in 
trust;"  and  at  the  same  time  filed  a  notice  oHis 
pendens.  This  notice  was  filed  before  the  mort- 
ga^res  were  foreclosed .  Judgment  in  said  action 
TFas  rendered  for  plaintiffs,  but  this  judgment 
-was  reversed  on  appeal,  and  the  case  was  re- 
manded for  a  new  trial.  See  DvffY.  DujF,  71 
Cal.  513. 

Said  action  was  pending  at  the  time  of  the 
trial  herein.  Judgment  in  the  case  before  us 
nras  given  for  the  plaintiff,  and  the  defendants 
app^. 

We  think  the  judgment  appealed  from  was 
•rroneous. 

1  The  ix)wer  of  attorney  was  to  sell  and  con- 
ff-ey  the  property.  It  did  not  authorize  the 
i^ent  to  give  the  property  away,  or  to  commit 
E  fraud  upon  the  principal  by  executing  a  con- 
veyance which  purported  to  be  for  valuable 
Toasideration,  but  which  was  in  fact  without 
my  consideration  "given,  orated  to  be  giv- 
511  -  '*  The  grantee  must  necessarily  have  known 
iiat  be  did  not  give  or  agree  to  give  any  con- 
ideration  for  the  deed,  and  conseq^uently  that 
lie  agent  had  no  authority  to  make  it.  The  con- 
'^eyance,  being  one  which  the  agent  had  no 
K>^wer  to  make,  was  a  nullity  (Dupont  v. 
^^Tt/ieman,  10  Cal.  808);  and,  such  being  the 
«u9e,  the  legal  litle  remained  in  the  principal, 
V^illiam  R.  Duff. 

The  case  of  Dufy,  Duff,  71  Cal.  518,  is  not 
rxoonsistent  with  the  foregoing.  In  that  case 
I  seems  to  have  been  areued  tnat  a  court  of 
quity  had  no  jurisdiction  because  no  title 
0ja8e&  under  the  agent's  deed.  The  court,  how- 
v^i^r,  said  that  there  was  fraud,  and  that  that 
r£U9  sufiicient  to  give  the  jurisdiction.  See  page 
^^.  But  we  see  nothing  in  the  opinion  to  the 
K^ct  that  the  title  passed  to  Robert  P.  Duff, 
|«.liough  the  suit  seems  to  have  been  framed 


on  that  theory.  We  do  not  see  how  it  can  be 
held  that  the  title  passed  under  the  i^ent's  deed 
without  overruling  Dupont  v.  wertheman, 
which  we  think  was  rightly  decided. 

2.  But,  although  the  legal  title  remained  in 
William  R.  Duff,  the  apparent  title  was  in  Rob- 
ert P.  Duff;  and  Ritchie  and  Fiebig  having  lent 
their  money  to  him,  and  taken  their  mortgages 
without  notice  of  the  facts,  were,  so  far  as  their 
securities  were  concerned,  purchasers  without 
notice  for  a  valuable  consideration.  But  pur- 
chasers of  what?  Not  of  the  legal  title,  for 
under  our  svstem  a  mortgage  does  not  convey 
the  legal  title.  They  simply  took  liens  upon 
the  property  to  secure  the  sums  lent  by  them. 
Their  mortgages  conferred  upon  them  the  ri^bt, 
by  proper  proceedings,  to  have  the  legal  title 
sold  to  satisfy  their  claims.  But  to  that  end  it 
was  necessary  to  bring  suits  of  foreclosure 
against  the  parties  who  had  the  legal  title.  The 
person  who  executed  the  mortgages  had  no 
title,  either  legal  or  equitable.  No  title,  there- 
fore, could  be  got  through  a  suit  against  him 
alone.  The  mortgagees  nad  to  rely  upon  a  spe- 
cies of  estoppel,  and  they  could  not  have  this 
estoppel  juaicially  declared  against  persons  who 
were  not  before  the  court. 

It  is  too  plain  for  discussion  that,  at  any  time 
before  the  foreclosure  suits,  the  real  owners 
had  the  right  to  redeem  their  property  from 
the  incumbrances  to  which  it  was  subjected  by 
the  fraud  of  the  agent  of  their  predecessor  in 
interest;  and  they  could  not  be  deprived  of  this 
right  by  suits  to  which  they  were  not  parties. 
The  rule  that  adverse  titles'cannot  properly  be 
litigated  in  foreclosure  has  no  application. 

The  fallacy  which  we  think  runs  all  through 
the  argument  of  the  learned  counsel  for  the  re- 
spondent is  in  assuming  that  Robert  P.  Duff 
ever  had  any  title.  But  as  we  have  stated,  the 
conveyance  to  him  was  in  excess  of  the  powers 
of  the  agent,  and  was  therefore  a  mere  nullity. 
If  Robert  P.  Duff  had  conveyed  the  property 
to  a  purchaser  for  value,  without  notice,  and 
such  purchaser  had  mortgaged  it,  the  result 
would  probably  have  been  different.  It  mi^ht 
then  have  been  claimed  that  the  whole  title 
passed  to  such  purchaser,  and  that  he  was  the 
only  party  necessary  to  be  made  a  defendant  in 
the  foreclosure  suits.  But  inasmuch  as  the 
mortgagees  took  their  mortgages  directly  from 
Robert  P.  D<iff,  who  never  had  any  title 
either  at  the  date  of  the  mortgages  or  other- 
wise, it  was  necessary  to  bring  uie  persons  who 
had  the  title  before  the  court,  which  was  not 
done.  Hence  the  foreclosure  proceedings  did 
not  ex  proprio  vigore  cut  off  the  rights  of  the 
successors  in  interest  of  William  R.  Duff. 

3.  But  the  apparent  title  being  in  Robert  P. 
Duff,  a  defendant  in  the  foreclosure  suits,  we 
think  that  a  purchaser  at  the  sheriff's  sales  for 
value,  and  without  notice,  would  take  as  good 
a  title  as  if  he  had  purchased  directly  from 
Robert  P.  Duff,  and  taken  a  deed  from  him. 
See  2  Pom.  Eq.  Jur.  §  774.  And  inasmuch 
as  there  is  no  dispute  that  the  purchasers  at 
such  sales  gave  value  for  their  deeds,  the  ques- 
tion is  reduced  to  this:  Did  they  have  notice 
of  the  rights  of  the  defendants  at  the  time  they 
purchased?  In  this  regard  the  findings  show 
the  power  of  attorney  in  full,  the  fact  that  the 
deed  from  the  agent  to  Robert  P.  Duff  was 
without  consideration,  and  that  the  foreclosure 
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suits  were  againsfr  Robert  P.  Duff  and  one 
Frank  S.  Buff— not  against  the  defendants 
here.  The  findings,  therefore,  show  that  the 
legal  title  did  not  pass  to  the  purchasers  at  the 
foreclosure  sales,  unless  they  were  without  no- 
tice. It  is  necessary,  therefore,  that  the  want 
of  notice  should  appear  from  the  findings. 
Compare  Landers  v.  Bolton,  26  Cal.  8»4.  If 
they  do  not  show  this  affirmatively,  they  do  not 
support  the  judgment;  and  this,  independent 
of  the  question  as  to  the  burden  of  proof  at  the 
trial. 

But  the  findines  do  not  show  that  the  pur- 
chasers were  without  notice  at  the  time  of  the 
foreclosure  sales.  What  they  do  show  is  that 
the  mortgagees  had  no  notice  at  the  time  they 
took  their  mortgages,  which  is  quite  a  different 
thing.  This  defect  in  the  findings  is  not  cured 
by  any  admission  of  the  parties,  as  supposed 
by  the  counsel  for  the  respondent.  There  was 
nothing  in  the  nature  of  an  agreed  statement  of 
facts,  made  part  of  the  judgment  roll  by  stipu- 
lation. See  cases  cited  in  section  249,  Hayne, 
New  Trial  &  App. 

The  admissions  were  of  mere  matters  of  evi- 
dence at  the  trial.  The  cases  cited  hy  the  learned 
counsel  have  no  application,  being  in  reference 
to  admissions  in  the  pleadings.  The  findings, 
therefore,  do  not  suppoVt  the  judgment.  This 
is  sufficient  to  require  a  reversal;  out,  since  the 
question  of  notice  will  arise  ui)on  a  retrial,  and 
has  been  argued,  we  have  examined  the  evidence 
in  regard  to  it. 

The  evidence  shows  that  the  suit  of  Dvjf  v. 
Dvjf  was  commenced  before  either  of  the  de- 
crees in  foreclosure  was  rendered.  The  pur- 
pose of  that  suit  was  "to  have  the  title  acquired 
by  Robert  P.  Duff  and  Frank  S.  Duff,  under 
the  power  of  attorne^r  mentioned  in  defendants' 
cross  complaint  in  this  action,  declared  void." 
The  plaintiff,  Randall,  who  was  the  purchaser 
at  the  Ritchie  sale,  had  actual  knowledge  of 
this  suit.  It  does  not  appear  that  Fiebie,  who 
bought  in  the  property  at  the  sale  unaer  his 
mortgage,  and  aiterwaids  conveyed  to  Randall, 
had  any  such  actual  knowledge.  But  a  notice 
of  lis  pendens  was  filed  on  the  day  the  suit  was 
commenced;  and  this  ^ve  both  Randall  and 
Fiebig  constructive  notice  of  the  pendency  of 
thesmt 

Now,as  has  been  stated,  the  mortga^s  could 
not  claim  to  be  purchasers  of  anything  but  a 
lien  up  to  the  time  of  the  foreclosure  proceed- 
ings; and  those  proceedings  did  not  cut  off  tiie 
rights  of  the  defendants  here,  because  they  were 
not  parties  to  said  suits;  so  that  whatever  riehts 
Fiebig  and  Randall  got  must  arise  from  t!beir 
having  been  innocent  purchasers,  at  the  fore- 
closure sales,  of  the  apparent  title  of  Rob- 
ert P.  Duff.  They  therefore  claim  through 
him.  This  bein^  the  case,  and  the  suit  to  de- 
clare the  invalidity  of  his  supposed  title  having 
been  pending  at  the  time  they  purchased,  and 
they  being  diarged  with  notice  thereof,  how 
can  it  be  contended  that  they  took  the  property 
free  from  the  claims  litigated  in  that  suit,  so  as 
to  be  entitled  to  have  their  title  quieted  as 
against  such  claims?  We  understand  it  to  be 
elementary  law  that  a  person  who  acquires  the 
claim  of  a  defendant  in  a  pending  suit,  of  which 
he  has  notice,  takes  subject  to  the  rights  of  the 
plaintiff  in  such  suit.  The  maxim  is.  Pendente 
lite  nihil  innovetur;  and  while  our  statute  has 
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made  some  change  as  to  what  constituteB  no- 
tice, it  makes  none  as  to  the  effect  of  the  note 
when  given. 

It  results  that  the  purchasers  at  the  foiedas- 
ure  sales  are  subject  to  the  rights  of  the  plaint- 
iff in  the  suit  of  Duff  v.  Ihiff.  We  cannot 
know  from  the  record  before  us  what  the  Ifatsl 
outcome  of  that  suit  will  be.  Therefore  we  aze 
not  called  upon  to  say  what  the  rights  of  the 
parties  will  be  in  case  the  defendants  in  i)irf 
V.  Z>2/jr  shall  finally  prevail.  In  other  words, 
the  Question  whether  Uie  notice  with  which  the 
purchasers  at  the  foreclosure  sales  were  diarged, 
would  cease  to  operate  upon  a  defeat  from  any 
cause  of  the  plaintiff  in  that  suit,  or  would  ex- 
tend beyond  it,  and  affect  the  present  case,  not- 
withstanding such  defeat,  is  a  question  which 
does  not  arise  upon  the  record  on  this  appedL 

4  It  is  arguea  for  the  respondent,  however, 
that  the  rights  of  the  defendants  here  are  bazied 
by  limitation,  because  they .  discovered  the 
fraud  upon  their  predecessor  in  interest  more 
thaxl  three  years  before  the  filing  of  their  cross- 
complaint;  buX  if  we  assume,  in  favor  of  the 
re^ndent,  that  this  point  arises  upon  the  rec^ 
ord,  we  do  not  think  the  point  well  taken.  The 
fallacy  of  the  argument  is  in  assuming  that  any 
title  passed  to  Robert  P.  Duff.  The  learned 
counsel  assume  that  he  took  the  title,  and  that 
the  defendants  here  are  driven  to  fasten  a  secret 
trust  upon  it;  but,  as  we  have  pointed  out,  no 
title  passed  to  Robert  P.  Duff;  and  whatever 
rights  the  respondent  has  must  depend  upon 
wnether  he  and  Fiebig  were  purchasers  with- 
out notice  at  the  sheriff's  sales.  If  they  can- 
not establish  this,  their  claim  to  the  property 
fails.  If  they  do  establish  it,  they  take  a  per- 
fect title,  irrespective  of  any  period  of  limita- 
tion. For  this  purpose,  therefore,  it  is  imma- 
terial when  the  cross  complaint  was  filed,  or 
whether  one  was  filed  at  all. 

The  questions  as  to  what  affirmative  relief 
the  defendants  are  entitled  to.  and  what  should 
be  required  of  them  as  a  condition  thereof,  are 
not  necessary  to  be  considered  at  present 

We  theretore  advise  that  the  judgment  and 
order  appealed  from  be  reversed  and  the  came 
remanded  for  a  new  triaL 

We  concur:    Belcher,  C.  C;  Foote,  C. 

Per  Curiam: 

JHbr  the  reasons  given  in  the  foregoing  opinim 
the  judgment  and  order  appealed  from  are  rt- 
versed,  and  the  cause  reinanded  for  a  imw  trid. 


MGFarland»«71,  dissenting. 
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A  motion  for  rehearing  was  sul 
granted  and  after  reaigument  in  bank, 
ty,  Ch,  L,  on  May  1,  1888,  delivered  the  fol- 
lowing opinion: 

A  rehearing  was  granted  in  this  caae  after  a 
decision  by  the  court  in  bank  reversiAg  the 
judgment  and  order  of  the  superior  cooit 
The  opinion  of  Mr,  Commimioner  Hajne,  npm 
which  our  decision  was  based,  is  reported  in  If 
Pac.  Rep.  532.  With  the  exception  that  it  doei 
not  show  distinctly  the  fact  that  the  acikm  o( 
Duff  V.  DuffwtLB  commenced  and  notice  thov- 
of  filed  prior  to  the  commencement  of  ehhcr  ef 
the  foreclosure  suits,  under  which  leapomfcrt 
is  a  purchaser,  that  opinion  oontidns  a  f  nil  Mi 
accurate  statement  of  the  facts  out  of  wfaich  tht 
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coDtroversY  arises,  and  we  refer  to  it  for  a  state- 
meDt  of  the  case  presented  by  the  record  be- 
fore ua. 

For  the  purpose  of  such  further  di8cussion 
of  the  propositions  advanced  in  the  petition  for, 
and  argument  upon,  the  rehearing,  as  we  deem 
necessary,  the  matter  ma^r  be  simplified  by 
stating  the  case  in  its  essential  form;  that  is  to 
say,  devested  of  the  complicated  and  confusing 
details  arising  out  of  changes  of  interest  among 
the  parties  to  the  transaction  and  their  suc- 
ceaaoTB,  the  different  parcels  of  land,  mortga- 
ges, etc. 

80  stated,  the  case  is  this:  William  Duff 
giyes  his  father  a  power  of  attorney  to  sell  and 
convey  his  land,  which  is  recorded.  His  father 
fraudulently  and  without  any  consideration 
conveys  the  land  by  deed,  reciting  a  valuable 
consideration,  to  Robert  Duff.  Robert  records 
bis  deed,  and  thereupon  mortgages  the  land  to 
Ritchie  to  secure  money  advanml  by  him  in 
apood  faith  under  the  belief  that  the  title  is,  as 
t  appears  to  be,  in  Robert.  William  Duff  tbere- 
ipon  commences  an  action  against  Robert  to 
laye  bim  declared  a  trustee,  and  to  compel  a 
eoonveyance,  and  at  the  same  time  files  notice 
>f  lis  pendens.  After  the  commencement  of 
his  action,  and  after  notice  of  lis  pendens  ^]ed, 
titchle  commences  his  action  to  foreclose  his 
nortgage,  making  Robert  alone  a  party,  and 
ntirely  ignoring  William,  the  real  owner  of 
be  estate  mortgaged.  Decree  of  foreclosure 
oUows,  and  sale  and  conveyance  of  the  mort- 
aged  premises  to  Randall,  who  (the  action  of 
raiiam  against  Robert  still  pending)  com- 
lences  this  action  against  William  to  quiet  his 
lUe.  William,  by  cross  bill,  sets  up  all  the 
icts,  as  here  stated,  and  prays  affirmative  relief. 
The  question  is  whether,  upon  findings  show- 
1^  this  state  of  facts,  Randall  is  entitled  to  a 
ecree  cutting  off  the  right  of  William  Duff  to 
ideem  the  land.  We  held  hi  our  former 
minion,  and  we  still  think,  after  the  fullest 
insideration  of  the  arguments  advanced  on 
le  rehearing,  that  such  decree  was  erroneous. 
I  substance,  our  decision  was  that,  as  between 
^flliam  and  Robert  Duff,  the  title  to  the  land 
mained  in  William,  but  that  as  to  Ritchie, 
e  innocent  mortgagee,  h^  acquired,  by  estop- 
►1,  and  not  otherwise,  a  valid  lien  upon  Wifi- 
oi  I>uff'8  estate  in  the  land,  and  thereby  he- 
me entitled  to  the  same  protection  as  ii  the 
[id  bad  been  in  fact,  as  it  was  in  appearance, 
e  property  of  Robert  Duff.  But  we  held 
At  the  suit  of  William  against  Robert  to  es- 
^listi  and  enforce  the  trust,  and  the  filing  of 
tice  of  lis  pendens  therein  bef oie  foreclosure 
Ritchie,  entitled  William  Duff  to  be  made  a 
rty  to  the  foreclosure  suit,  and  that  his  right 
redeem  could  not  otherwise  be  barred.  Upon 
tearing,  counsel  for  respondent  very  earnest- 
combated  these  proposidons,  contending  that 
jy  are  not  only  contrary  to  law,  but  to  natu- 
Juatice  and  equity;  that  they  work  a  grave 
rdsbip  and  injustice  to  the  respondent  here, 
1  eatablish  a  rule  which  will  seriously  im- 
jr  tlie  value  of  mortgage  securities.  We 
ok  tliat  no  part  of  this  contention  is  sus- 
sed. 

i^ottiing  that  we  haye  said  implies  that  a 
A  Jbfs  mortgagee  is  not  as  fully  entitled  as  a 
^  Jide  purchaser  to  the  protection  of  the 
Dcipl^  upon  which  our  Recording  Acts  are 


based;  but  we  do  not  think  anything  is  gained 
to  the  argument  by  calling  a  "mortgagee"  a 
' '  purchaser. "  Ad  mitting  that  he  is  a  purchas- 
er, he  is  a  purchaser  pro  ianto  only.  What  he 
bargains  for  and  pays  for  he  gets,  and  that  is  a 
lien  merely — a  right  to  subject  the  mortgaged 
premises  to  sale  in  order  that  he  may  be  paid 
his  debt  out  of  the  proceeds.  But  this  right 
he  has,  upon  condition  that  he  shall  proceed 
by  action  to  foreclose  against  all  parties  having 
an  interest  in  the  mor^ged  estate  subject  to 
the  lien  whose  right  of  redemption  he  wishes 
to  cut  off.  Nb  one  thinks  of  denying  that  a 
subsequent  grantee  or  incumbrancer  of  the 
mortgaged  premises,  whose  conveyance,  if  re- 
cord^, must  be  made  a  party  to  the  foreclosure 
suit  in  order  to  bar  his  right  of  redemption.  Nor 
does  anyone  at  this  day  assail  the  justice  or  the 
expediency  of  the  law  which  secures  to  him 
the  opportunity  of  contesting  the  validity  and 
extent  of  the  prior  lien,  and  of  having  his  right 
established  in  the  surplus  proceeds  of  the  sale. 
But  the  mortgagee  is  in  Just  as  full  a  sense  a 
purchaser  as  to  subsequent  grantees  and  incum- 
brancers as  he  is  with  respect  to  a  person  hav- 
ing a  prior,  undisclosed  interest  in  the  estate 
mortgaged;  and  it  would  be  just  as  fair  to  argue 
that  it  U  unjust  to  Teqmre  Skoona  fide  mortgagee 
to  make  a  subsequent  purchaser,  by  recordfed 
conveyance,  a  party  defendant  to  his  foreclos- 
ure suit,  as  it  is  to  say  that  it  is  unjust  to  com- 
pel him,  after  notice  of  the  true  state  of  the 
title,  to  make  a  party  of  the  real  owner  of  the 
estate  upon  which  he  has  secured  a  lien  by  es- 
toppel, merely  because  such  owner  has  for  a 
time,  without  any  fault  or  intended  wrong,  al- 
lowed the  property  to  stand  in  the  name  of  the 
fraudulent  mortga^r.  There  is  no  greater 
hardship,  no  heavier  burden,  cast  upon  the 
mort^gees  in  one  case  than  in  the  other;  and 
how  It  can  be  claimed  that  the  security  of  the 
mortgagee  is  impaired  in  one  case,  and  not  in 
the  other,  by  giving  the  known  owner  of  the 
mortgaged  estate  an  opportunity  to  be  heard  in 
the  action  and  to  redeem  from  the  sale,  or  to 
receive  the  surplus  of  the  proceeds,  is  some- 
thing that  we  have  utterly  failed  to  compre- 
hend. On  the  other  hand  we  can  see  very 
clearly  how  the  grossest  injustice  may  be  done 
in  many  cases,  and  must  be  done  in  this  case, 
if  the  law  were  as  respondent  contends  it  is. 

Suppose  a  case  by  way  of  example:  A  has 
an  estate  worth  $10,000.  He  borrows  of  B 
$1,000,  and  to  secure  the  debt  gives  B  a  con- 
veyance in  form  absolute,  receiving  back  a 
separate  defeasance.  B  records  his  deed.  A 
fails  to  record  his  defeasance.  B  thereupon 
borrows  $6,000  of  C,  who  bona  fide  receives 
and  records  a  mortgage  of  the  estate.  A  sub- 
sequently records  his  defeasance,  and  gives  C 
actual  notice  of  the  true  nature  of  the  trans- 
action between  him  and  B  before  the  debt  to  C 
becomes  due.  Upon  the  reasoning  of  counsel 
for  respondent,  such  notice  to  C,  actual  and 
constructive,  does  A  no  manner  of  good.  C  is 
a  bona  fide  purchaser.  He  has  got  a  lien  on 
A's  estate,  but  A  has  no  right  to  &  made  a  de- 
fendant in  foreclosure,  no  right  to  redeem,  no 
right  to  the  surplus  proceeds  of  the  sale,  or,  what 
is  the  same  thing,  no  means  of  enforcing  such 
right.  B,  of  course,  has  no  interest  in  ques- 
tioning the  amount  of  O's  claim,  or  the  extent 
of  his  lien,  no  interest  in  redeeming  from  sale 
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an  estate  which  confessedly  be  must  yield  up 
to  A;  and,  if  be  receives  any  surplus  from  the 
sale,  A  has  no  means  of  enforcing  a  claim  to  it. 
Certainly  such  a  result  is  neither  equitable  nor 
reasonable,  but,  on  the  contrary,  is  absurd  and 
gratuitously  unjust.  No  principle  of  equity, 
no  consideration  of  public  policy,  sanctions 
such  a  result;  and  if  it  be  the  best  that  the 
courts  of  California  can  attain  in  view  of  the 
positive  provisions  of  the  Codes,  it  must  be 
admitted  to  be  a  serious  reproach  upon  our 
legislation.  Happily,  in  our  opinion,  our 
laws  are  subject  to  no  such  imputation. 

By  section  2092  of  the  Civil  Code  it  is  pro- 
vided that  "  Every  person  having  an  interest 
in  property  subject  to  a  lien  has  a  right  to  re- 
deem it  from  the  lien  at  any  time  after  the 
claim  is  due,  and  before  his  right  of  redemption 
is  foreclosed."  By  section  879  of  the  Code  of 
Civil  Procedure  it  is  provided  that  "Any  per- 
son may  be  made  a  defendant  who  has  or 
claims  an  interest  in  the  controversy  adverse  to 
the  plaintiff,  or  who  is  a  necessary  party  to  a 
complete  determination  or  settlement  of  the 
question  involved  therein." 

Now,  can  it  be  denied  that  in  the  case  be- 
fore us  William  Duff,  or,  in  the  case  supposed, 
A,  has  an  interest  in  the  property  (and  in  the 
identical  title  and  estate)  subject  to  the  lien? 
And,  if  not,  how  can  it  be  denied  that  he  has 
a  right  to  redeem  up  to  the  time  such  right  is 
foreclosed?  And  how  can  it  be  foreclosed  ex- 
cept by  an  action  to  which  he  is  a  party?  It 
seems  clear  to  us  that  in  these  provisions  of  the 
Codes  the  "innocent  mortgagee"  is  plainly 
told  that  the  true  owner  of  the  estate  subject  to 
bis  mortgage  may  be  made  a  party  to  his  ac- 
tion to  foreclose,  and  that,  in  order  to  bar  his 
right  to  redeem,  he  must  be  made  a  party.  Of 
course  the  literal  effect  of  these  provisions  is, 
to  some  extent,  limited  and  controlled  bv  other 
sections  of  the  Codes,  and  by  other  legal  prin- 
ciples. 

By  a  clause  of  section  788,  Code  of  Civil 
Procedure,  the  claims  of  subsequent  grantees, 
etc. ,  may  be  disregarded  if  they  fail  to  record 
their  conveyances;  but  this  exception  does  not 
apply  to  WiUiam  Duff,  because  he  is  not  of 
the  class  defined.  He  does  not  hold  any  con- 
veyance under  the  mortgagor;  it  is  his  estate 
that  is  mortgaged  by  the  fraud  of  another.  If 
this  were  the  only  exception  to  the  rule  pre- 
serving to  all  parties  interested  in  the  estate 
mortgaged  a  right  to  redeem  until  the  right  is 
foreclosed,  it  would  seem  to  follow  that  the 
right  of  William  Duff  to  redeem  his  estate 
would  have  been  kept  alive,  notwithstandinfi" 
a  foreclosure  by  Ritchie,  without  notice,  actuiS 
or  constructive,  of  his  right.  But  there  is  an- 
other exception  to  the  rule,  or,  rather,  the  rule 
is  subject  to  the  operation  of  the  principle  of 
estoppel;  and,  if  Kitchie  had  foreclosed  with- 
out notice  of  William  Duff's  interest  in  the 
mortgaged  estate,  the  foreclosure  would  have 
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cut  off  his  right  of  redemption  for  precudj 
the  same  reason  that  the  mortgage  subjected 
his  estate  to  a  Hen — ^for  the  reason,  that  is  to 
say,  that  no  man  can  be  allowed  to  mislead  ao< 
other  to  his  in juiy.  But  Ritchie  did  have  no- 
tice of  William  Duff's  rights  before  he  com- 
menced his  action  to  foreclose.  The  action  of 
Duffy.  Duff  hAd  been  commenced,  and  notice 
of  lis  pendens  filed .  This  was  constructive  and 
sufficient  notice  to  Ritchie,  and  to  the  respond- 
ent of  his  rights  in  the  property  affected.  Code 
Civil  Proc.  409. 

Ritchie  was  an  incumbrancer,  and  Randall 
was  a  subsequent  purchaser  of  the  estate  or 
property  affected;  and  Ritchie,  in  commencing 
his  action  to  foreclose,  was  taking  a  step  to- 
wards the  purchase  of  the  estate  then  remain- 
ing in  William  Duff,  and  he  was  therefore 
bound  to  make  him  a  party  if  he  desired  to  cat 
off  his  right  of  redemption. 

After  3l  that  has  been  said  here  and  in  the 
opinion  of  Commissioner  Hayne.  it  seems  al- 
most superfluous  to  refer  expAdtly  to  the  point 
urged  by  respondent  originally  and  upon  the 
rehearing — that  William  Duff  could  not  be  a 
partv  to  Ritchie's  suit  to  foreclose,  became 
he  claims  the  mortgaged  estate  by  a  title  pan- 
mount  and  hostile  to  the  title  of  the  mortgagor. 
The  doctrine  upon  which  this  objection  is  Msed 
is  stated  in  section  1440  of  Jones  on  Mortgages, 
and  it  applies,  as  will  be  seen,  only  where  the 
title  of  Uie  defendant  is  paramount  to  the  claim 
of  both  mortgagor  and  mortgagee.  Here 
the  title  of  William  Duff,  although  in  a  cer- 
tain sense  paramount  and  adverse  to  that  of 
Robert  Duff,  the  nominal  mortgagor,  is  not 
paramount  to  the  claim  of  the  mortgagee,  bpt. 
on  the  contrary,  is  clearly  subject  to  the  lien 
of  the  mortga^.  Instead  of  having  nointeieRt 
in  the  suit  (which  is  the  only  reason  the  holder  of 
an  adverse  title  is  held  to  be  not  a  proper  party  to 
an  action  to  foreclose),  he  is  as  directly  and 
vital! V  interested  as  if  he  himself  had,  with  hii 
own  hand,  and  in  his  own  name,  executed  the 
mortgage  to  Ritchie;  for,  as  the  case  isy  it  ii 
just  as  true  as  it  would  have  been  in  the  ca« 
supposed  that  it  is  his  estate  and  title  that  is 
mortgaged. 

In  closing  we  cal]  attention  again  to  the  fad 
that  for  convenience  and  brevity  we  baie 
omitted  mentioning  some  of  the  actual  parties 
to  the  transactions  herein  referred  to,  and  thai 
what  we  have  said  of  William  Duff  is  to  be  on- 
derstood  as  applying  to  his  successors,  the 

Elaintiffs  in  Duff  v.  Duf,  and  the  appdhati 
ere;  and  that  what  is  said  of  Ritchie  applies 
also  to  Fiebig,  the  other  mortgagee. 

We  adhere  to  the  conclusion  reached  m  oar 
former  opinion,  and,  upon  the  grounds  therein 
and  here  stated  it  is  ordered  that  the  Jvdffmmt 
and  order  appeaied  from  be  reversed,  and  tk 
cause  remanded. 

We  concur:  Sharpstein,  J.;  P&tOT 
J.;  Works,  J, 
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Alrich  ADRIAN  et  al,  AppU,, 

V, 

Rodrick  McCASKILL  et  ai, 

( N.C. ) 

Pnrchaflers  from  the  payee  after  mafcurlty 
of  a  negotiable  note  on  wnicn  there  are  indorse- 
mentB  subsequent  to  that  of  the  payee  by  persons 
who  have  held  the  note  as  collateral,  and  on  sur- 
rendering it  have  failed,  by  mistake,  to  cancel 
their  indorsements,  cannot  maintain  an  action 
against  such  subsequent  indorsers. 

(March  18, 1689.) 

APPEAL  by  plaintiffs,  from  a  Judgment  of 
the  Superior  Court  of  New  Hanover  Coun- 
ty in  favor  of  defendants  upon  an  agreed  state- 
ment of  facts,  in  an  action  against  alleged  in- 
dorsers of  a  promissory  note.    Affirmed. 

The  facts  sufficiently  appear  in  the  opinion. 

Mewrs,  Junius  Davis  and  £.  S.  Martin, 
for  appellants: 

An  indorsement  in  blank,  in  le^ral  import,  is 
«i  contract  with  all  subsequent  holders  tnat  the 
maker  vHll  pay  the  note  or,  on  notice,  that  the 
indorser  will. 

HiU  V.  Skidds,  81  N.  C.  250,  258,  and  cases 
cited  therein. 

Plaintiffs  had  a  right  to  fill  in  indorsements. 

LiUy  V.  Baker,  88  N.  C.  151;  1  Dan.  Neg. 
Inst.  S  709. 

In  an  action  upon  a  note  by  a  remote  indor- 
see for  value  and  without  notice  against  a  prior 
indorser,  evidence  of  an  agreement  or  equity 
existing  between  such  prior  indorser  and  a  third 
person  is  not  admissible  to  vary  the  legal  im- 
port of  an  indorsement  in  blank. 

HiU  V.  ShiddM,  81  N.  C.  250;  Parker  v.  8tal- 
linffs,  Phil.  L.  590;  Henderson  v.  Lemly,  79  N. 
C.  169. 

Overdue  notes  being  by  law  assignable,  the 
oncbecked  circulation  of  them  must  be  upheld 
by  the  same  principles  as  are  applied  to  bills  of 
exch&nj?e. 

Hill  V,' Shields,  81  N.  C.  255;  Parker  v.  Stal- 
Unas,  Phil.  L.  693. 

The  equities  and  defenses  which  affect  a  note 
taken  after  maturitv  are  those  that  exist  in  fav- 
or of  the  maker  ODiy>  and  the  same  defenses 
are  not  open  to  an  indorser. 

Henderson  v.  Lemly,  79  N.  C.  171;  Parker 
▼.  StaUipgs,  Phil.  L.  598;  HiU  v.  SJiields,  81 
2!^.  C.  254. 

Whenever  oneof  two  innocent  persons  must 


suffer  loss  by  the  acts  of  a  third,  he  who  by  his 
negligent  conduct  made  it  possible  for  loss  to 
occur,  must  bear  the  loss. 

Vass  V.  Riddiek,  89  N.  C.  6, 9;  HiUY,Shields, 
81  N.  C.  255;  Hendersons.  LenUy,  79 N.  C.  171, 
172:  Parker  v.  StaUings,  Phil.  L.  592,  598. 

Mr.  John  D.  Shaw  for  appellees. 

Davist  J.,  delivered  the  opinion  of  the 
court: 

Civil  action  tried  before  Shipp,  J.,  at  Janu- 
ary Term.  1889,  of  the  Superior  Court  of  New 
Hanover  County,  upon  the  following  statement 
of  facts  agreed:  On  the  10th  day  of  Janua^, 
1884,  one  Mary  J.  Fairly  executed  her  promis- 
sory note  in  writine,  under  seal,  a  copy  of 
which  said  note,  and'the  indorsements  thereon, 
are  as  follows: 

$1,886. «5.  Laurinburg,  N,  C,  Jan.  10,  1884. 
On  or  before  the  first  day  of  November  next 
I  promise  to  pay  to  W.  C.  Patterson,  or  order, 
the  sum  of  one  thousand  three  hundred  and 
eighty-six  dollars  and  sixty-five  cents,  for  value 
received.  This  note  to  bear  interest  al  tbe  rate 
of  ten  per  cent  after  maturity.    January  10th, 

1884.  Payable  at  the  office  at  McCaskill  & 
McL.  Mary  J.  Fairly.    [Seal.] 

Upon  which  were  the  following  indorse- 
ments: "W.  C.  Patterson. 

**McCaskill  &  McLean." 
"Received  on  the  within  note  forty-five  dol- 
lars and  ninety-seven  cents. 
**Jan.  14th,  1885. 

"W.  C.  Patterson." 

That  afterwards,  in  the  month  of  January, 

1885,  and  after  the  maturity  of  the  said  note, 
tbe  plaintiffs  became  the  purchasers  for  value 
of  the  said  note  from  the  said  W.  C.  Patter- 
son,  indorsed  as  above  set  forth,  without  any 
actual  notice  whatever  of  any  of  theeauities  or 
defenses  set  up  in  the  answer  of  the  defendants^ 
who  were  sued  as  indorsers.  It  is  admitted 
that  the  following  facts  are  true:  That  earlv 
in  the  year  1884  the  defendants  agreed  with  W. 
C.  Patterson,  the  payee  named  in  the  note,  de- 
scribed in  article  2  of  the  complaint  (and  set 
forth  above),  to  make  advancements  to  him  in 
money  and  goods  during  said  ^ear,  to  enable 
him  to  cultivate  his  farm  during  said  year, 
and  to  secure  the  defendants  for  such  advance- 
ments as  they  might  make  to  said  W.  C.  Pat- 
terson. 

The  said  Patterson  indorsed  the  said  note  in 
blank,  and  delivered  it  to  the  defendants  in 


NcyoL— Purchaser  of  note  after  maturity, 
A  note  transferred  after  maturity  is  payable  on 

demand  within  a  reasonable  time.  Beebe^.  Brooks, 

12  Gal.  8W;  Pryor  v.  Bowman,  88  Iowa,  9Z;  Graul  v. 

Strutzel,  58  Iowa,  712;  Swartz  v.  Redfleld,  18  Kan. 

560:  Roquest  v.  Pickett,  20  La.  Ann.  543;  McCall  v. 

'Witkouski,  16  La.  Ann.  179;  Dwi^ht  v.  Emerson,  2 

N.  H.  160;  Van  Hoesen  v.  Van  Alstyne,  8  Wend.  75; 

Berry  v.  Robinson,  9  Johns.  121;  Tyler  v.  Youn^,  80 

Pa.  143;  Aldis  v.  Johnson,  1  V 1. 136. 

Tbe  indorser  is  entitled  to  notice  of  dishonor  if 

payment  Is  refused.    Roquest  v.  Pickett,  20  La. 

Ann.  546;  MoCaU  v.  Witkouski,  16  La.  Ann.  179; 

Colt  V.  Barnard,  18  Pick.  260;  AUwood  v.  Haseldon, 

S  L.  R.  A. 


2  Bailey,  L.  457;  Benton  v.  Gibson,  1  HUl,  L.  (S.  a) 
56;  Levy  v.  Drew,  14  Ark.  834. 

The  holder  of  a  bill  or  note  after  indorsinsr  it  need 
not  prove  the  inter\'enlnff  title  to  himself  (Barbee 
V.  Wolfe,  9  Port.  386;  Nafflee  v.  Lyman,  14  Cal.  451; 
Duffan  V.  U.  S.  16  U.  S.  3  Wheat.  172,  4  L.  ed.  882), 
either  by  relndorsement  or  receipt  (Bond  v.  Storrs, 
18  Ck>nn.  412}:  and  though  the  repurchaser  of  a  note 
cannot  hold  intervening  parties,  unless  they  are 
indorsers  without  recourse,  yet  where  the  orifirinal 
payee  indorses  it  aflrain  and  returns  it  to  the  first 
indorsee,  he  becomes  liable  as  the  drawer  of  a 
new  bill.  Penny  v.  Innos,  1  Cromp.  M.  &  B.  489,  5 
Tyrwh.  107. 
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February,  1884,  to  be  held  by  the  defendants  a^ 
collateral  security  for  such  sum  or  sums  of 
money  as  he,  Patterson,  might  owe  the  defend- 
ants at  the  end  of  1884;  and  that  on  the  2dd  day 
of  Februaiy,  1884,  the  defendants  indorsed  said 
note  in  blank,  and,  with  the  knowledge  and 
consent  of  said  Patterson,  delivered  the  same 
to  George  W.  Williams  &  Co.  of  Wilmington, 
N.  C,  to  be  held  by  said  George  W.  Wilflams 
&  Co.  as  collateral  security  for  money  loaned 
to  the  defendants  in  1884,  and  that  the  indorse- 
ment on  said  note  by  the  defendants  was  solely 
to  secure  said  George  W.  Williams  &  Co.  as 
above  stated.  That  on  the  15th  of  October, 
1884,  the  defendants  paid  the  said  Qeorge  W. 
Williams  &  Co.  the  mone;^  borrowed  of  them 
as  above  stated,  and  the  said  George  W.  Will- 
iams &  Co.  returned  the  aforesaid  note  at  the 
same  time  to  the  defendants.  That  the  defend- 
ants held  the  said  note  thereafter,  as  coUateral 
security  as  aforesaid,  until  the  5th  day  of  De- 
cember, 1884.  when  they  returned  said  note  to 
said  W.  C.  Patterson,  they  being  satisfied  to 
trust  him  for  the  balance  then  due  them  with- 
out said  collateral  security,  and  at  the  time  the 
defendants  returned  said  note  to  said  Patterson 
they,  by  accident,  oversight,  and  mistake, 
failed  to  erase  their  names  as  indorsers  on  said 
note.  That  at  the  time  said  note  was  returned 
to  said  W.  C.  Patterson  it  was  well  known  to 
him  that  they  were  not  liable  as  indorsers  on 
said  note;  and  they  believe  he  well  knew  that 
they  failed  and  omitted  to  erase  their  names 
through  accident,  oversight  and  mistake,  and 
that  it  was  well  known  to  the  said  W.  C.  Pat- 
terson at  the  time  the  defendants  returned  afore- 
said note  to  him  on  the  5th  of  Det^ember,  1884, 
that  the  names  of  the  defendants  as  indorsers 
in  blank  were  not  there  for  his  accommodation, 
and  that  he  well  knew  he  had  no  legal  or  moral 
right  to  use  their  names  as  such,  and  that  he 
well  knew  he  had  no  right  to  deliver  said  note 
to  plaintiffs  with  indorsement  of  the  defend- 
ants in  blank  on  the  same. 

The  plaintiffs  ob^ted  to  the  introduction  in 
evidence  of  the  said  facts  set  up  by  the  de- 
fendants, and  insisted  that,  as  it  was  admitted 
(as  hereinbefore  stated)  that  they  had  no  actual 
notice  of  them,  the  evidence  of  said  facts  was 
not  competent  or  admissible  against  them. 
His  Honor  held  that  the  evidence  was  compe- 
tent, and  thereupon  gave  judgment  for  the  de- 
fendants as  set  forth  in  the  record  of  this  action. 
From  this  judgment  plaintiffs  appeal.  The 
note  is  datea  January  10,  1884,  and  is  payable 
to  *'W.  C.  Patterson  or  order"  on«the  first  day 
of  November.  It  is  indorsed  by  the  payee 
and  the  defendants,  the  name  of  the  payee  ap- 
pearing as  first  in  order.  On  the  25th  day  of 
January,  1885,  more  than  twelve  months  after 
its  date,  and  long  after  its  maturity,  the  plaint- 
iffs became  the  purchasers  from  the  payee, 
with  the  indorsements  as  set  forth. 

Were  the  facts,  admitted  to  be  true,  admis- 
sible to  explain  the  character  and  nature  of  the 
indorsement  of  the  defendants  ?  The  plaintiffs 
say  that,  as  they  had  no  actual  notice  of  "any 
such  equities  or  defenses,"  and  were  purchas- 
ers for  value,  the  evidence  was  not  competent 
as  again  st  them .  By  statute,  promissory  notes, 
whether  with  or  without  seal,  are  made  assign- 
able, '*iii  like  manner  as  inland  bills  of  ex- 
change are  by  custom  of  merchants   in  En- 


gland."  They  are,  hi  the  language  of  mercan- 
tile law,  "negotiable,"  and  may  be  tmnsferred 
and  negotiated,  free  from  any  equities  whidi 
exist  between  the  original  parties  to  them. 
"Each  indorser,  including  the  payee,  down  the 
line,  has  and  passes  the  legal  title,  and  his  in- 
dorsement in  legal  import  is  a  contract  with 
his  indorsee,  and  all  subsequent  holders  by  in- 
dorsement, that  the  maker  will  pay  the  note 
or  ...  he  will." 

EtU  V.  SMeldg,  81  N.  C.  251,  and  the  cases 
there  dted,  and  innumerable  decisions,  Eoghih 
and  American,  cited  in  Parsons,  Daniel,  Kan- 
dolph,  and  other  elementary  writers  upon  the 
subject,  indicate  the  solicitude  of  courts  to 
protect  bona  fide  purchasers  and  innocent  hold- 
ers of  negotiable  paper,  so  essential  to  eom- 
merce  ana  trade;  and  the  construction  placed 
upon  section  177  of  the  Code  (Code  Civil  Proc, 
§  55)  in  Harris  v.  Burwdl,  65  N.  C.  584,  and 
Martin  v.  Riehardsan,  68  N.  C.  255,  has  been 
limited  to  the  makers  of  promissory  notes,  etc, 
and  held  not  to  apply  as  between  indorsers. 

Conceding  the  importance  of  protectiog 
bona  fide  holders  of  commercial  paper 'in  its 
unchecked  circulation,"  what  are  the  liabili- 
ties of  defendants  in  the  present  case?  That 
the  holder  of  a  nejjotiable  note  is  presumed  to 
be  the  owner  admits  of  no  question,  and  that, 
after  such  a  note  is  put  in  circulation,  indors- 
ers are  liable  in  ^e  order  of  successioD  is 
equally  clear,  if  the  indorsement  be  not  limited 
or  qualified.  No  prior  indorser  can  look  to 
any  subsequent  inoorser.  "One  who  obtains 
possession  of  a  bill  or  note  after  indorsing  it  is 
restored  to  his  original  position  and  cannot,  of 
course,  hold  intermediate  parties  liable,  who 
could  look  to  him  again.**  2  Rand  Com. 
Paper,  §  719. 

It  must  be  equally  clear  that  one  who  derives 
possession  from  him,  with  notice  of  this  fiict» 
cannot  hold  such  intermediate  indorsers  liable; 
and,  when  such  indorsements  are  in  blanks 
parol  testimony  is  admissible  to  show  the  rela- 
tion in  which  they  stand.  2  Rand.  Com.  Paper, 
§^  778,  838,  841. 

When  the  note  was  returned  to  Patterson, 
he  became  again  the  owner,  and,  as  between 
him  and  any  subsequent  indorsers.  the  relatioQ 
of  indorser  and  indorsee  ceased.  The  plaintilfs 
were  not  the  indorsees  of  the  defendants.  It  is 
clear  that  Pattterson  could  not,  by  reason  of 
the  blank  indorsement  of  McCaakill  &  McLean, 
hold  them  liable  for  the  note,  for  he  stood  in 
the  relation  to  them  of  a  prior  indorser.  The 
plaintiffs  derive  theur  title  directly  from  Patter- 
son, the  original  payee,  who  had  reaocraued 
the  title,  and  not  as  successive  indorsees  deriv- 
ing title  through  the  indorsements  of  the  de> 
fendants;  and  this  distinguishes  this  case  from 
HiU  V.  Shields,  supra;  Parker  yf,  SMUngs,  PhiL 
L.  (N.  C.)  590,  and  similar  cases. 

The  plaintiffs  were  affected  with  and  bound 
by  notice  of  what  appeared  upon  the  note  it- 
self, and  they  took  the  note  from  the  original 
payee,  bearing  upon  its  face  the  fact  thai  he 
was  the  first  indorser,  and  that  the  defendants 
were  his  indorsers.  An  indorsement  in  blank 
by  the  payee  is  presumed  to  have  been  intend- 
ed as  a  transfer;  and,  though  this  m^  be  re- 
butted by  parol  proof  {Davis  v.  Morgan,  64  N.  C. 
570).  the  admitted  facts  in  this  case  show  that 
the  mdorsement  by  the  payee  was,  in  aocoid 
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with  the  presumption,  a  transfei  lo  McCaskill 
&  McLean.  But  it  was  Insisted  that,  as  be- 
tween the  indoraera  in  blank,  the  holder  may 
fill  the  blank  by  making  it  payable  to  himseu 
or  to  anyone  he  may  choode.  This  is  so  where 
he  obtains  the  note,  not  from  the  pavee  or  a 
prior  indoreer,  but  holds  it  as  a  bona,  fide  pur- 
chaser, without  any  knowledgje  or  notice  oithe 
relation  sustained  by  prior  indorsers  to  thp 
note.  In  the  present  case,  if  the  plaintiffs, 
purchasing  the  note,  not  from  the  defendants, 
but  from  the  prior  indorsing  payee,  had  filled 
the  blank  indorsement  of  licOaskill  &  Mc- 
Leui  to  themselyes,  it  would  not  haye  been  in 
acc»rdance  with  what  they  knew  the  fact  to 
be,  and  would  haye  been  a  gross  wrong,  if  not 
fraud,  upon  the  defendants. 

The  plaintiffs  further  rely  upon  the  well 
settled  rule  "that,  whenever  one  of  two  inno- 
cent persons  must  suffer  loss  by  the  acts  of  a 
third,  he  who  by  his  negligent  conduct  made 
it  possible  for  loss  to  occur  must  bear  the  loss; 
for  it  is  against  reason  that  an  innocent  party 
should  suffer  for  the  negligent  conduct  of  an- 
other;'' and  that  the  defendants,  by  neglecting 
to  erase  their  indorsement,  "induced  the  plaint- 
iffs to  rely  on  the  legal  import  of  the  indorse- 


ment, and  ought  not  to  be  allowed,  cu^inst  the 
plaintiffs,  purchasers  for  yalue  and  without 
notice,  to  make  proof  of  the  alleged  facts.'' 
Though  the  plaintiffs  had  no  "actual  notice," 
we  haye  already  seen  that  they  were  charged, 
in  law,  with  notice  of  facts  apparent  upon  the 
face  of  the  paper  which  they  purchaseid  from. 
Patterson.  But  the  defendants  may  haye  been 
indorsers  for  accommodation,  or  as  sureties  or 
guarantors.  True;  and  the  indorsement  of  a 
note  by  a  third  person,  made  at  the  time  of  ita 
execution,  binds  him  according  to  the  inten- 
tion of  the  parties,  either  as  joint  principal  or 
as  surety.    Baker  y.  Bobineon,  63  N.  C.  191. 

If  the  plaintiffs  looked  to  the  defendants  as 
accommodation  indorsers  or  as  guarantors, 
then,  as  they  purchased  the  note  from  the 
payee  after  maturity,  they  were  not  **}xmafide 
holders  before  maturity,'^  but  had  notice,  as 
appeared  upon  the  face  of  the  paper,  of  its  dis- 
honor. 2  Rand.  Com.  Paper,  g  672:  PeoMf 
Nat,  Bank  y,  Lutterloh,  95  N.  C.  496;  Chad- 
(lack  y.  Vanneta,  86  N.  J.  L.  617. 

So,  whether  by  the  one  way  or  the  other,  the 
plaintiffs  cannot  hold  the  defendants  liable. 

There  m  no  error. 
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1.  A  receipt  for  $1,000  acoordlng  to  the  coaditloiis 
of  a  oertain  letter,  which  constituted  a  subscrlp- 
tJon,  lDCtudln«r  a  promise,  on  a  oertain  contin- 
gency, to  repay  the  money,  oonduBively  shows 
tliat  a  check,  for  which  the  receipt  was  ertven,  was 
receiyed  as  pajrment  of  the  subscription. 

2.  A  letter  to  the  board  of  superyisors  of  a  county 
aflrreeinfir  to  pay  $1,000  toward  the  erection  of  a 
8olcller*s  monument,  proyided  $2,000  is  raised  by 


tax  within  a  certain  time,ls  a  conditional  subscript 
tion  which  becomes  absolute  when  the  condition 
as  to  raising  the  money  by  tax  is  performed. 

8.  Pftrol  eridenee  is  not  admissible  to  proye  an 
agreement  by  a  party  to  whom  a  check  is  glyen,  to 
accept  a  bond  in  place  of  it  and  to  surrender  the 
check. 

i.  The  r%ht  of  aetloii  upon  a  cbeek  given 
in  payment  of  a  subscription  is  not  affected  by  a 
condition  subsequent,  upon  which  the  subscrip- 
tion is  made,  but  which  has  not  been  broken. 

6.  A  motion  to  dJjcharge  a  Judgment  will 
be  granted  under  the  practice  In  Wisconsin  where 
it  would  be  against  equity  and  good  conscience  to 
require  the  defendant  to  pay  It. 
(March  12, 1880.) 


No>Tm,— Executory  and  executed  contracU  diBtin- 
guMied, 

An  executed  contract  remains  in  force  until  dlsaf- 
Urmed ;  an  executory  contract  requires  affirmatory 
action  for  its  establishment  (Blankenship  y.  Stout. 
26  HI.  188;  Ck>nklln  v.  Ogbom,  7  Ind.  553;  WUliams  v. 
Moor,  U  Mees.  &  W.  256),  the  distinction  being  that, 
in  reference  to  the  executed  contract,  the  bargainer 
appears  as  the  actor,  bearing  the  burden  of  proof 
f n  a  auit  to  set  aside  the  arrangement,  while  in  ref- 
erence to  the  executory  contract,  he  being.def  end- 
ant,  the  burden  is  on  the  party  seeking  to  enforce 
the  contract  against  him.   1  Whart.  Gont  1 5a 

An  executed  contract  cannot  be  overhauled  on 
aoooant  of  illegality,  nor  can  a  transfer  of  property 
when  once  made  be  Invalidated  on  the  ground  of  11- 
iQfnUity  Off  the  oonsideratioa.  Wann  v.  Kelly,  2  Mo- 
Crary ,  888;  Phelps  v.  Decker,  10  Mass.  287;  Worcester 
▼.  Baton,  11  Mass.  858;  Fox  y.  Cash,  11  Pa.  207;  Oisaf 
▼.  Keyal«  81  Pa.  354;  Pf euffer  y.  Maltby,  54  Tex.  454; 
Ayerst  y.  Jenkins,  L.  K.  16  Eq.  275 ;  Howson  y.  Han- 
oock,  8T.  R.575;  Story,  Bq.  Jur.1286. 

JVvty  cannot  vary  or  contradict  hie  contract  hy 
parol. 
Where  parties  have  reduced  their  agreenent  to 
8L.R.A. 


writing,  they  cannot  add  to  or  subtract  from  it,  or 
vary  or  contradict  it  by  parol  evidence.  Bast  v. 
First  Nat.  Bank.  101  U.  8.  93  (25  L.  ed.  794);  Martin 
V.  Berens,  87  Pa.  482;  Bamhart  v.  Riddle,  29  Pa.  96; 
Anspach  v.  Bast,  62  Pa.  366;  Hacker  v.  Nat.  Oil  Bef. 
Ck).  73  Pa.  98.     ^ 

So  a  party  to  a  bill,  note  or  check  cannot  vary  his 
contract  by  paroL  Bank  of  U.  8.  v.  Dunn,  81 U.  8. 
6  Pet.  51  (8  L.  ed.  816);  Specht  v.  Howard,  88  U.  8. 16 
WaU.  564  (21  L.  ed.  848);  2  Parsons,  Notes  &  Bills,  501; 
2  Story,  Bq.  Jur.  1 1581. 

Parol  evidence  is  not  admissible  to  vary  the  liabil- 
ity of  the  maker  of  commercial  paper.   See  Kulen- 
kamp  V.  Groff,  1 L.  R.  A.  584  and  note. 
Consideration. 

A  consideration  for  a  promise  is  sufficient  if  it 
consists  of  *'any  act  of  the  plaintiff  from  which  the 
defendant  or  a  stranger  derives  a  benefit  or  advan- 
tage, or  any  labor,  detriment  or  inconvenience,  sus- 
tained by  the  plaintiff,  however  small  the  detriment 
or  inconvenience,  if  such  act  is  performed  or  in- 
convenience is  suffered  by  the  plaintiff  with  the 
consent,  express  or  implied,  of  the  defendant.^* 
Laythoarp  v.  Bryant,  8  Scott,  250.  See  Brwln  v. 
I,  58  U.  8. 12  How.m  (18  L.  ed.962);  Slater  v. 
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APPEAL  by  defendant,  from  a  judgment  of 
the  Circuit  Court  of  Grant  County,  in  fa- 
vor of  plaintiff  in  an  action  against  the  drawer 
of  a  dishonored  bank  check. 


Statement  b^  Lyon»  J.: 
The  action  is  upon  an  unpaid  bank  check, 
which  is  as  follows: 
f  1,000. 

Darlington,  Wis.,  April  6, 1887. 
Citizens'  National    Bank:    Pay  to  Joseph 
Blackstone,  treasurer  of  the  La.  Co.  M.  Asso. , 
one  thousand  dollars,  and  charge  account. 
Henry  S.  Magoon. 
On  the   back  of    the  check   was  written: 
''Payable  May  3,  1887. 

* 'Henry  S.  Magoon." 

The  complaint  alleges  that  when  such  check 
was  given  the  plaintiff  was  and  stiU  is  a  duly 
organized  corporation  under  the  laws  of  this 
State;  that  the  check  was  given  to  the  payee 
therein  named  as  treasurer  thereof;  that  the 
plaintiff  is  the  holder  and  owner  of  the  check; 
that  payment  thereof  was  demanded  of  said 
bank  on  May  8,  1887,  and  the  bank  refused  to 
pay  the  same;  and  that  the  check  was  duly  pro- 
tested for  nonpayment  May  4,  1887,  and  notice 
thereof  forthwith  given  the  defendant. 

On  the  trial  of  the  cause  the  plaintiff  proved 
by  undisputed  evidence  all  the  above  allega- 
tions of  the  complaint,  and  proved,  further, 
that  the  check  was  given  for  and  on  account  of 
the  plaintiff,  and  that  payment  thereof  was  re- 
fused by  the  bank  pursuant  to  directions  given 
it  by  the  defendant.  When  the  plaintiff  rested 
its  case  the  defendant  moved  for  a  nonsuit, 
which  motion  was  denied  by  the  court 

The  answer  of  defendant  alleys  generally 
want  of  consideration  for  the  check  in  suit,  and 
also  payment  thereof  by  the  tender  of  a  certain 
bond  which  the  plaintiff  agreed  to  receive  as 
such  payment.  The  answer  then  proceeds  to 
allege  an  agreement  by  the  plaintiff  with  the 
defendant  to  erect,  at  its  own  expense,  a  monu- 
ment to  the  deceased  soldiers  and  sailors  of  La 
Fayette  County,  whether  of  the  war  of  the 


Rebellion,  or.  the  Revolutionary  war,  or  the 
last  war  with  Great  Britain,  or  tne  Mexican  or 
Black  Hawk  war,  which  monument  shoiild  be 
suitable  and  beautiful,  and  appropriately  in- 
scribed, and  should  contain  the  names  of  sodi 
deceased  soldiers  and  sailors;  that  the  plaiotiif 
further  irrevocably  agreed  that  such  mooy- 
ment  should  stand  in  the  center  of  the  puUk 
square  in  Darlington,  should  cost  not  less  than 
$6,000,  should  be  completed  by  Jannaiy  1, 
1889,  and  that  plaintiff  should  raise  and  htTe 
in  its  treasury  on  March  1,  1888,  |6,000  in 
money  for  monument  purposes,  on  or  before 
said  March  1,  1888. 

It  is  admitted  in  the  answer  that  upon  the 
faith  of  such  agreement,  and  not  otherwise, 
the  defendant  subscribed  $1,000  to  the  monu- 
ment fund,  and  at  the  request  of  plaintiff,  gB?e 
the  check  in  suit  therefor,  but  upon  the  agree^ 
ment  that  the  same  should  be  payable  by  the 
bond  of  defendant  conditioned  to  pay  such  sob- 
scription  on  or  before  March  1,  1^,  if  by  that 
date  the  plaintiff  had  in  its  treasury  $5,000, 
exclusive  of  defendant's  subscription,  for  the 
erection  of  the  monument,  and  if  the  plaintiif 
would  ever  after  adhere  to  and  fulfill  aU  its 
agreements  with  defendant  above  stated.  It 
is  also  alleged  that  such  bond  was  tendered  to 
plaintiff  on  May  3,  1887,  and  repeatedly  there- 
after, and  the  check  demanded,  but  that  plaint- 
iff refused  to  accept  the  bond,  or  surrender  the 
check.  It  is  claimed  that  the  tender  of  the 
bond  pursuant  to  such  agreement  operates  u  a 
payment  of  the  check  in  suit. 

The  defendant  offered  testimony  on  the  trial 
to  prove  the  agreement  alleged  in  the  answer, 
and  the  tender  of  the  bond  and  demand  of  the 
check,  as  alleged  therein,  but  the  court  rejected 
the  testimony. 

The  following  additional  facts  are  proved  by 
the  testimony,  mainly  by  that  introduced  by 
the  defendant:  Under  date  of  January  8, 1886, 
the  defendant  addressed  the  following  oooh 
munication  to  the  board  of  supervisors  of  Ia 
Fayette  County:  "Gentlemen:  Respecting  the 
proposition  to  raise  by  tax  $2,000  from  In 
Fayette  County  to  aid  in  the  erection  of  the 


Maxwell,  78  U.  8. 6  Wall.  278  0»  L.  ed.  766);  Duncan 
y.  Sanders,  60  HI.  476;  Hardesty  v.  Smith,  8  Ind.  41; 
Stevenson  v.  Robertson,  55  Iowa,  689 ;  Woodruff  v. 
McDonald,  83  Ark.  97;  Howe  v.  Richards,  102  Mass. 
64,  note;  Nash  v.  Lull,  lOS  Mass.  60;  Lee  v.  Klrby, 
104  Mass.  4SXi\  Train  v.  Gold,  6  Pick.  884;  Read  v. 
Hitchings,  71  Maine,  605;  Rutgrersv.  Lucet,  2  Johns. 
Gas.  92;  Worth  v.  Case,  42  N.  T.  862;  Earl  v.  Peck,  64 
N.  Y.  606;  Weber  v.  Weitllnflr,  18  N.  J.  Bq.  441;  Win- 
termute  v.  Snyder,  8  N.  J.  Eq.  489;  Harlan  v.  Har- 
lan, 20  Pa.  803;  Cummlng's  App.  67  Pa.  404;  Butler 
V.  Haskell,  4  Desaus.  Eq.  651;  Westlake  v.  Adams,  5 
C.  B.  N.  S.  248;  Harrison  v.  Guest,  8  H.  L,  Gas.  481; 
Brooks  V.  Haifirh,  10  Ad.  &  El.  823. 

But  to  make  a  promise  bindinflr  it  must  be  in  the 
shape  of  a  contract  in  which  the  parties  ^ve  or 
take.    See  Thomas  v.  Thomas,  2  Q.  B.  859. 

Hence  a  mere  unilateral  promise  is  not,  by  itsetf , 
binding.  See  1  Whart.  Cont.  9  498.  Dodge  v.  Ad- 
ams, 19  Pick.  429;  Thome  v.  Deas,  4  Johns.  84;  Phila. 
&  R.  R.  Co.  v.  Johnson,  7  Watts  &S.  317;  Holilday  v. 
Atkinson,  5  Bam.  &  C.  601;  Wilkinson  v.  Byers,  1  Ad. 
ft  El.  108. 

A  promise  to  make  a  Rift  will  not  be  enforced 

even  In  equity,  unless  the  promisee  surrender  ssome- 

thing  in  exchange  (see  Mahan  v.  U.  S.  88  U.  S.  16 

WalL  143, 21  L.  ed.  807 ;  Dorsey  v.  Packwood,  68  (J. 

^^    R.A. 


S.  12  How.  126, 18  L.  ed.  921;  Dodge  v.  Biunddl,  11 
Conn.  170;  People  v.  Johnson,  14  111.  S4S;  HoUand  t. 
Hensley,  4  Towa,  222;  Sims  v.  Sims,  S  Ala.  117:  Hlt^ 
v.  Davis,  8  Md.  Ch.  286;  Shepherd  v.  Shepherd,  1  Md. 
Ch.  244;  Hanson  v.  Millett,  65  Maine,  184;  Wing  v. 
Merchant,  57  Maine,  388;  Lorlnir  v.  Sumner,  23  Pick. 
96;  Stone  v.  Hackett,  12  Gray,  297;  Buford  v.  Mc> 
Kee,  1  Dana,  107;  KimbaU  v.  Leland,  110  Mass.  386; 
Curry  v.  Powers,  70  N.  Y.  212 ;  Barkley  v.  Hanlan. 
55  Miss.  606;  Carhart's  App.  78  Pa.  100;  Benjamin, 
Sales,  8d  Am.  ed.  312);  so  of  promises  to  pay  to  reli- 
gious or  charitable  objects,  when  purely  gratuitoaiL 
if  there  is  no  privity  of  contract  between  the  partiei 
subscribing,  as  such  subscriptions  would  be  refard- 
ed  as  inchoate  or  tentative.  See  George  v.  Harriih 
4  N.  H.  533;  Curry  v.  Rogers,  21  N.  H.  255;  Fuming- 
ton  Academy  v.  Allen,  14  Mass.  ITS;  Benasdaer  Glan 
Factory  v.  Reid,  6  Cow.  003;  Methodist  OrpiiaDB 
Home  Asso.  v.  Sharp,  6  Mo.  App.  ISa 

But  it  would  be  otherwise  If  a  promisee  be  named 
who  is  to  make  and  does  make  certain  efforts  in  ooo- 
slderation  of  the  subscription.  1  Wbart.  Cbot 
9  528.  See  First  Presby.  Church  v.  Cooper,  3  L.  B. 
A.  468. 

As  to  effect  of  conditions  annexed,  and  when  ob- 
ligatory, see  First  Presby.  Church  v.  CSooper.  w^ 
prck^  and  note. 
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soldiers'  moDument  to  the  memoiy  of  the  de- 
ceased and  wounded  soldiers  of  said  county,  I 
will,  on  the  receipt  by  the  Monument  Organ- 
ization of  said  sum  of  $2,000,  so  raised  by  tax 
from  said  county,  myself  pay  to  said  organiza- 
tion $1,000  of  my  funds  towards  the  erection 
•of  said  soldiers'  monument:  provided,  that  said 
sum  of  $2,000  be  so  raised  by  tax,  and  paid  to 
said  monument  organization,  within  two  years 
from  this  date.  Henry  S.  Magoon." 

On  the  same  day  the  board  passed  a  resolu- 
tion submitting  to  a  vote  of  the  electors  of  the 
county  at  the  ensuing  April  election  or  town 
meeting  the  question  of  raising  by  tax  $2,000 
towards  the  erection  of  such  monument;  $1,000 
to  be  raised  in  that  year,  and  the  remaining 
$1,000  to  be  raised  in  1886.  A  majority  of  the 
electors  voted  at  such  election  in  favor  of  such 
proposition,  and  the  tax  was  duly  levied,  col- 
lected, and  paid  into  the  county  treasurv  pur- 
suant to  such  vote.  In  November,  1885,  the 
plaintiff  was  organized  as  a  corporation.  The 
defendant  is  a  signer  of  the  articles  of  incor- 
poration, and  upon  its  organization  became  a 
director  for  three  vears,  and  its  president. 

On  January  6, 1887,  the  county  board  of  su- 
pervisors, by  resolution,  ordered  the  county 
treasurer  to  pay  over  to  the  plaintiff  corpora- 
tion the  $2,000  thus  raised,  and  such  treasurer 
executed  the  order  on  the  same  day  by  paying 
that  amount  to  the  treasurer  of  the  plaintiff, 
who  duly  receipted  therefor.  On  the  follow- 
ing day  the  county  treasurer  notified  the  de- 
fendant of  such  payment. 

April  6,  1887,  the  defendant  presented  to  the 
plaintiff's  board  of  directors  the  following  com- 
munication, signed  by  him: 

**To  the  officers,  directors,  and  members  of 
the  La  Fayette  County  Monument  Corporation, 
tind  to  said  corporation:  I,  Henry  8.  Magoon, 
in  conformity  with  and  based  upon  the  charter 
and  by-laws  of  said  corporation,  and  the  vote 
of  the  people  and  resolution  of  the  county 
board,  and  the  agreement  of  Henry  S.  Magoon 
to  said  county  board,  hereby  subscribe  and 
hand  to  the  treasurer  of  said  corporation  the 
sum  of  $1,000  in  money,  to  be  used  for  the 
purposes  of  said  corporation,  in  the  erection  of 
a  soldiers'  monument  in  the  center  of  the  pub- 
lic square  in  the  City  of  Darlington,  on  the 
•condition  that  the  net  cost  of  said  monument 
and  its  foundation  shall  not  be  less  than  $6,000; 
and  on  the  further  condition  that  the  full 
amount  of  $6,000  shall  be  in  the  treasury  of 
«aid  corporation  on  or  before  March  1,  1888. 
And  likewise  that  the  monument  shall  be  of 
approved  design  and  materials.  And  if  said 
amount  of  $6,000  is  not  in  the  hands  of  said 
treasurer  by  March  1,  1888,  then  said  $1,000  so 
by  me  subscribed,  and  hereby  paid,  shall  be  at 
once  returned  and  refunded  and  paid  back  to 
me,  said  Henry  S.  Magoon,  by  said  treasurer 
and  said  corporation,  without  default.  Dated, 
Darlington,  Wisconsin,  April  6,  1887." 

The  board  approved  of  the  communication, 
and  all  its  conditions.  Thereupon  the  defend- 
ant made  and  delivered  to  the  plaintiff's  treas- 
urer the  check  in  suit,  and  the  following  re- 
ceipt was  then  signed  by  such  treasurer, 
approved  by  the  board  of  ciirectors,  and  deliv- 
er^ to  the  defendant: 

"Received  from  Henry  S.  Magoon  the  sum 
8  L.  R  A. 


of  $1,000,  according  to  the  foregoing  letter,  its 
terms  and  conditions;  and  if  the  sum  of  $6,000 
in  money  is  not  in  my  hands  as  treasurer  of 
said  corporation,  belonging  to  said  corpora- 
tion, on  March  1,  1888,  then  the  said  sum  of 
$1,000  is  to  be  refunded  to  said  Magoon  forth- 
with by  me,  and  by  said  corporation." 

It  is  recited  in  the  record  of  the*  directors' 
meeting  of  April  6,  1887,  that  the  defendant 
handed  such  check  to  the  treasurer  on  the  faith 
and  condition  that  all  the  agreements  and  con- 
ditions contained  in  his  communication  to  the 
board  would  be  faithfully  observed  and  carried 
out  by  the  plaintiff.  The  court  directed  the 
jury  to  return  a  verdict  for  the  plaintiff  for 
the  amount  of  the  check,  and  interest  thereon 
from  May  8,  1887,  and  the  verdict  was  returned 
accordingly.  Subsequently  a  motion  for  a  new 
trial  was  denied  by  the  court,  and  on  February 
24,  1888,  judgment  for  the  plaintiff  was  en- 
tered pursuant  lo  the  verdict.  The  defendant 
appeals  from  the  judgment. 

Messrs.  Henry  &•  Mmooii*  in  pro,  per., a,nd 
Montgomery  M.  Cot£ren«  for  api)ellant: 

A  check,  like  a  note,  is,  between  the  original 
parties,  always  open  to  the  defense  of  a  want 
of  consideration,  and  is  not  a  valid  gift 

Uarris  v.  Clark,  2  Barb.  94;  Copp  v.  Sawyer, 
6  N.  H.  886;  Holley  v.  Adams,  16  Vt.  206; 
Oraig  v.  Craig,  3  Barb.  Ch.  116;  Tate  v.  Hil' 
bert,  2  Ves.  Jr.  112;  Raymond  v.  SeUiek,  10 
Conn.  485;  Harris  y.  Clark,  3  N.  Y.  93;  Parish 
V.  Stone,  14Pick.  198;  Atiy-Qen.  v.  Continental 
L.  Ins.  Co.  71  N.  Y.  330,  831;  /rf«^  v.  Nutting, 
47  Barb.  370;  Curry  v.  Pow&rs,  70  N.  Y.  212; 
Pea^rson  v.  Pearson,  7  Johns.  26;  Sekoonmaker 
V.  Roosa,  17  Johns.  801;  Fink  v.  Cox,  18  Johns, 
145;  Hill  V.  Buckminster,  5  Pick.  391;  Irons 
V.  SmaHpiece,  2  Barn.  &  Aid.  551;  GrangiacY. 
Arden,  10  Johns.  293;  Noble  v.  Smith,  2  Johns. 
52:  Cook  v.  Bradley,  7  Conn.  57;  Holliday  v. 
Atkinson,  5  Bam.  &  C.  501;  McGrath  v.  Bey- 
nolds,  116  Mass.  566;  1  Parsons,  Cont.  6th  ed. 
234-236;  1  Parsons,  Notes  &  Bills,  59,  56,  202; 
2  Kent,  Com.  554-560;  Wilson  v.  Carpenter,  17 
Wis.  512. 

The  check  having  been  delivered  solely  on  a 
condition,  unless  the  condition  has  been  ful- 
filled, the  corporation  obtains  no  title  to  the 
check;  there  is  no  consideration  and  plaintiff 
cannot  thereon  obtain  judgment. 

McLean  v.  Nugent,  33  Wis.  353;  EiUsdale 
College  v.  Thomas,  40  Wis.  665;  Chipman  v. 
Tucker,  38  Wis.  43;  Roberts  v.  McGrath,  38 
Wis.  52;  Roberts  v.  Wood,  38  Wis.  Ql;  Benton  v. 
Martin,  52  N.  Y.  570;  Chandler  v.  Chandler, 
21  Ark.  95;  Bookstaver  v.  Jayne,  60  N.  Y.  146; 
Frankfort  db  8.  Turnpike  Co.  v.  Churchill,  6 
T.  B.  Mon.  ^Ky.)  428;  Campbell  v.  ITiomas,  42 
Wis.  437. 

A  check  is  not  at  law  an  assignment  of  funds. 

First  Nat.  Bank  v.  Shoemaker,  9  Cent.  Rep. 
370,  117  Pa.  94;  Chapman^.  White,  %^.Y.  412; 
Carr  v.  Nat.  Security  Bank,  107  Mass.  45-49; 
Bank  of  the  Republic  v.  Millard,  77  U.  8.  10 
Wall.  152(19  L.  ed.  897);  Loydv.  McCaffrey, 
46  Pa.  410-414;  Bullard  v.  RandaU,  1  Gray, 
605;  Dana  v.  Third  Nat.  Bank,  13  Allen,  445; 
Tyler  v.  Gould,  48  N,  Y.  682. 

Parol  evidence  is  admissible  to  show  want  of 
consideration,  and  oral  agreements  at  the  time 
the  check  is  given,  and  is  also  admissible  to 
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show  want  of  failure  of  consideration,  or  how 
the  check  is  to  be  paid. 

Peterson  v.  Johmon,  22  Wis.  26;  Folger  v. 
Douwnan,  87  Wis.  619;  Smith  v.  Carter,  25 
Wis.  288;  Reynolds  v.  Vilas,  8  Wis.  471;  Ward 
V.  Perrigo,  33  Wis.  143;  Homer  v.  Chicago,  M, 
d  St.  P.  R.  Co.  38  Wis.  165;  Chapman  v.  SuU 
ton,  68  Wis.  657;  Weaver  v.  FUtdier,  27  Ark. 
510;  Basshor  v.  i<^ftg«,  36  Md.  154;  «/<?««  v. 
Keyes,  16  Wis.  562. 

It  is  likewise  admissible  to  prove  the  condi- 
tions upon  which  escrow  is  to  be  delivered,  and 
to  explain  conditions. 

Campbell  v.  Thomas,  42  Wis.  437:  Lamon  v. 
French,  25  Wis.  87;  Westman  v.  Krumweide, 
80  Minn.  813;  Jefferies  v.  Aiustin,  1  Strange, 
674;  Qoddard  v.  Om««,  11  Mame,  440. 

The  inducement  for  a  party  to  enter  into  an 
agreement  may  always  be  shown  by  parol. 

Bonney  v.  Morrill,  57  Maine,  368;  Kerriek  v. 
Van  Dusen,  32  Minn.  817. 
,  A  note  or  check  may  be  delivered  on  condi- 
tions, the  observance  of  which  between  the  par- 
ties is  essential  to  its  validity;  and  those  condi- 
tions are  not  a  parol  contraidiction  of  the  writ- 
ten obligation,  but  may  be  proved  by  parol  to 
establish  that  it  was  never  dehvered,  or  that 
the  instrument  itself  is  void. 

Booksta/wr  V,  Jayne,  60N.  Y.  150;  Benton  v, 
Martin,  52  N.  Y.  574;  Van  Valkenlmrgh  v.  Slup- 
plebeen,  49  Barb.  99;  Breaux  v.  Fmuw,  24  La. 
Ann.  179;  Weaver  v.  Fletcher,  27  Ark.  610; 
Basshor  v.  Forbes,  86  Md.  154;  Leppoc  v.  Nat. 
U.  Bank,  32  Md.  186;  McLean  v.  Nugent,  88 
Wis.  853;  Chipman  v.  Tucker,  38  Wis.  48; 
Roberts  v.  McOrath,  38  Wis.  52;  BoberU  v. 
Wood,  38  Wis.  67;  Chandler  v.  Chandler,  21 
Ark.  95;  Fox  v.  Parker,  44  Barb.  541;  Branch 
V.  Wilson,  12  Fla.  648;  Prel>le  v.  Baldwin,  6 
Cush.  557;  Farwell  v.  Ensign  (Mich.)  10  West. 
Rep.  562. 

A  contract  of  subscription  must  be  in  writ- 
ing and  cannot  be  established  by  parol. 

Pittsburgh  dbS.  R.  Co.  v.  Oazzam,  32  Pa.  840. 

A  contract,  of  two  subscribers  between  them- 
selves, although  absolutely  made,  yet  to  be 
binding  must  be  binding  on  both  parties;  it 
should  not  be  simply  unilateral,  but  mutuality 
of  obligation  is  essential.  If  one  party  is  not 
bound,  neither  is  bound;  and  no  court  will 
make  the  contract  when  the  parties  have  not. 

Lester  v.  Jemtt,  12  Barb.  502;  Macedon  dh  B. 
PI.  Road  Co.  V.  Snediker,  18  Barb.  817;  Be 
Beerski  v.  Paige,  47  Barb.  172;  Tucker  v.  Woods, 
12  Johns.  190;  Keep  v.  Goodrich,  12  Johns.  897; 
Livingston  v.  Rogers,  1  Gaines,  583;  Dorsey  v. 
PachDood,  58  U.  8.  12  How.  126,  187,  138  (18 
L.  ed.  921);  Toumsend  v.  Coming,  28  Wend. 
485;  Bodge  v.  Hopkins,  14  Wis.  680;  Bradley 
V.  Denton,  3  Wis.  657;  Oreve  v.  Ganger,  36 
Wis.  369;  Ailee  v.  Bartholomew,  69  Wis.  48,  49; 
1  Parsons,  Cont.  899-408;  1  Addison,  Cont.  1-4. 

County  boards  have  no  power  to  subscribe 
for  a  monument. 

Laws  1882,  chap.  806;  Randolph  Go.  v.  Jones, 
1  m.  103;  Thomson  v.  Lee  Co.  70  U.  8.  8  Wall. 
827  (18  L.  ed.  177);  l^ieboygan  Co.  v.  Parker,  70 
Q.  8.  3  Wall.  96  (18  L.  ed.  34);  Rochester  v. 
AlflydBank,  13  Wis.  432-439. 

The  county  not  bein^  authorized  to  subscribe 
for  a  monument,  it  therefore  follows  that  it 
has  no  authority  to  receive  a  contract  of  sub- 
scription. 

J»^«.A. 


Taxation  for  a  private  purpose  is  invalid. 

State  V.  Tappan,  29  Wis.  664;  Whiting  v. 
Sheboygan  <jfc  F.  du  L.  B.  Co.  25  Wis.  167; 
CuHis  V.  Whipple,  24  Wis.  850;  Sweet  v.  Hvl- 
bert,  51  Barb.  812. 

An  offer  must  be  accepted  in  its  exact  terms; 
and  any  qualification  or  departure  from  its 
terms  is  a  rejection  of  the  offer. 

Greve  v.  Ganger,  86  Wis.  371;  Burroughs  v. 
McLain,  37  Iowa,  189;  Esmay  v.  Gorton,  18 
III.  483;  Bates  College  v.  Bates,  185  Mass.  487; 
N  Y.  Exchange  Co.  v.  DeWolf,  81  N.  Y.  278. 

If  no  time  be  expressed  in  the  offer  for  the 
acceptance,  such  acceptance  must  be  within  a 
reasonable  time. 

Stone  V.  Harmon,  81  Minn.  612;  Martin  v. 
Black,  21  Ala.  721;  McCurdy  v.  Rogers,  21  Wis. 
203,  204;  Boothby  v.  Scales,  27  Wis.  626. 

If  the  offer  be  not  accepted  within  a  reason- 
able time,  it  is  regarded  as  withdrawn,  and  no 
subsequent  acceptance  binds. 

Chicago&G.  E.  R.  Co.  v.  Dane,^lS.  Y. 240; 
TayUyr  v.  Rennie,  85  Barb.  272;  De  Beerski  v. 
Paige,  47  Barb.  172;  LesUr  v.  JeweU,  12  Barb. 
502;  Ferrier  v.  Stover,  63  Iowa,  484. 

The  acceptance  must  be  shown  by  a  commu- 
nication to  that  effect,  to  the  person  making  the 
offer.  Neither  silence  nor  ambiguous  acts  avail 
to  show  an  acceptance. 

Smith  V.  Weaver,  90  111.  392;  White  v.  OorUes,. 
46  N.  Y.  467;  F^tfi  v.  I^awrenee,  1  Paige,  485. 

A  subscription,  even  when  made,  cannot  be 
enforced  unless  it  is  shown  that  the  promisee 
has,  in  reliance  on  the  promise,  incurred  lia- 
bilitv  or  effected  the  object  of  the  subscription. 

Cottage  St.  M.  E.  Church  v.  Kendall,  121 
Mass.  529;  Pratt  v.  Elgin  Baptist  Society,  98  HI 
475;  Gans  y.Reimensnyder(FtL)  1  Cent.Rep.  421; 
Bridgewater  Academy  v.  Gilbert,  2  Pick.  579; 
BroadhentY.  Johnson,  18  Pac.  Rep.  (Idaho) 83; 
Hamilton  College  v.  Stewart,  1  N.  Y.  581;  Bafe^ 
College  v.  Bates,  136  Mass.  487;  Grand  Lodge 
I.  0.  G.  T.  V.  Famham,  70  Cal.  158;  Van 
Rensselaer  v.  Aikin,  44  N.  Y.  126;  LeOer  v. 
Jewett,  12  Barb.  602;  1  Parsons,  Notes  &  Bills, 
202;  Lathrop  v.  Knapp,  27  Wis.  232-288. 

If  the  past  consideration  or  contract  is  not 
enforceable  at  law,  then  a  new  promise,  wheth- 
er evidenced  by  check  or  note  founded  thereon^ 
is  void. 

Frey  v.  Fond  du  Lac,  24  Wis.  204-208;  Hook- 
er  V.  Knob,  26  Wis.  511-514;  Melthoir  v.  Me- 
Carty,  81  Wis.  252-256;  FMon  v.  Day,  68 
Wis.  112;  HesUp  v.  Sacramento,  2  Cal  680; 
Vim  V.  Beatty,  61  Wis.  645-648;  MiUs  v.  Wy- 
man,  8  Pick.  207;  note  to  WennaU  v.  Adney,  8 
Bos.  &  P.  249;  Fink  v.  Cox,  18  Johns.  145; 
Pearson  v.  Pearson,  7  Johns.  26. 

Messrs.  Allen  R.  Biishnell  and  Josepb 
T.  Mills*  also  for  appellant: 

No  subscriber  should  be  compelled  to  pay 
before  a  sufficient  sum  is  subscribed  to  render 
it  prudent  or  within  the  power  of  the  corpora- 
tion to  begin  the  work  intended  with  reasooa- 
bleprospect  of  final  success. 

There  is  always  an  opportunity  to  withdraw 
from  a  subscription  until  expenses  have  been 
incurred  on  the  very  faith  of  the  subscription* 

See  LaHiVop  v.*  Knapp,  27  Wis.  221. 

A  proposition  so  vague  as  Mr.  Magoon's  of- 
fer to  pay  the  unborn  corporation  fl,000  for 
the  buildmg  of  a  soldier's  monument  in  am 
the  county  should  raise  the  further  sum  of 
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$2,000  for  that  purpose  could  not  be  enforced 
against  him. 

Although  the  plaintiff  might  recoverif  it  was 
understoixl  between  the  parties  that  the  monu- 
ment should  cost  but  $8,000,  yet  it  cannot 
DOW,  because  the  charter  introduced  new  terms 
into  the  contract.  This  necessitated  the  new 
contract  of  April  6  requiring  the  raising  of  the 
additional  $8,000  before  Magoon  was  required 
to  pay. 

A  by-law  forbids  the  incurring  of  any  in- 
debtedness for  the  erection  of  the  monument 
until  $6,000  were  subscribed,  and  the  payment 
of  individual  subscriptions  cannot  be  enforced 
until  indebtedness  is  mcurred. 

The  corporation  could  not  enforce  aj^inst 
Magoon  his  contract  with  the  county,  as  it  was 
wholly  abrogated  by  the  later  one  of  April  6.' 

See  Roberts  y,  Cobb,  5  Cent.  Rep.  794, 108  N. 
T.600. 

Defendant  had  no  power  to  compel  the  cor- 
poration to  procure  subscriptions;  and  posses- 
sion of  the  money  should  be  granted  to  him 
until  plaintiff  has  performed  its  part  of  the 
contract 

Messrs.  Orion  Sb  Osbonit  for  respondent : 

The  proposition  by  Mr.  Magoon.  made  to 
the  county,  was  that  if  the  county  would  raise 
and  pay  to  the  monument  corporation  within 
two  years  $3,000,  he,  Magoon,  would  pay  that 
corporation  $1,000.  Mr.  Magoon's  failure  to 
withdraw  that  proposition  at  any  time,  and  the 
county  paying  the  $2,000  within  the  specified 
time,  constituted  a  valid  and  binding  contract 
upon  the  part  of  Ma^mn  to  pay  the  $1,000, 
and  is  a  sufficient  consideration  for  the  check 
sued  on. 

Eyeleshimer  v.  Van  Antwerp,  18  Wis.  546  ; 
Himan  v.  8iet^,  18  Neb.  662 ;  Thompson  v. 
Mercer  Co.  40  111.  879;  Williams  College  v. 
Danforth,  12  Pick.  541 ;  Roberts  v.  Cobb,  5 
Cent.  Rep.  794,  108  N.  Y.  600 ;  Bishop,  Cont. 
§  880 ;  Reif  v.  Paige,  55  Wis.  496  ;  note  to  Cot- 
tage 8t,  M.  E,  Church  v.  Kendall,  121  Mass. 
529,  16  Am.  L.  Reg.  (N.  8.)  552. 

The  consideration  need  not  come  from  the 
party  to  be  benefited  by  the  promise.  A 
promise  may  be  made  by  one  upon  a  sufficient 
consideration  from  another,  for  the  benefit  of 
a  third  party,  who  is  a  stranger  to  such  con- 
sideration, it  would  be  optional  with  such  third 
party  to  avail  himself  of  the  contract  made  for 
nis  benefit,  or  not;  if  he^elects  to  avail  himself 
of  it,  it  is  binding  upon  the  promisor. 

Bishop,  Contr.  §  1217-1228;  Bobbins  v. 
Ayres,  10  Mo.  588 ;  Barker  v.  Bucklin,  2  Denio, 
45 ;  Putney  v.  Fam/iam,  27  Wis.  187 ;  Barker 
▼.  Bradley,  42  N.  Y.  816;  Barker  v.  Bucklin, 
48  Am.  Dec.  789,  note. 

To  support  voluntary  subscriptions  of  this 
character,  the  promise  of  each  subscriber  has 
sufficient  legal  consideration  to  support  it  in 
the  promise  of  the  other  subscribers. 

Laihrop  V.  Knapp,  27  Wis.  214  ;  Underwood 
▼.  Waldron,  12  Mich.  73;  Petty  y.  Church  of 
Christ,  95  Ind.  280  ;  Northwestern  Universalist 
Conference  v.  Myers,  86  Ind.  875  ;  Twin  Creek 
di  V,  Thimp.  Road  Co.  v.  Lancaster,  79  Ky. 
552;  WatkiTisy,  Eames,^  Cush.  537;  Congre- 
gationaX  Society  v.  Perry,  6  N.  H.  164 ;  Stewart 
V.  Hamilton  College,  2  Denio,  408;  Comstock 
V.  Howd,  15  Mich.  287;  AUen  v.  Duffle,  48  Mich. 
4  ;  Kdinboro  Academy  Y.  Robinson,  87  Pa.  218. 
8L.R.A. 


The  subscription  may  be  enforced  if  the 
party  to  whom  it  is  made  incurs  any  liability, 
or  performs  any  work  or  labor  on  account 
of  ft. 

Ky.  Baptist  Ed.  Society  v.  Carter,  72  111.  248 ; 
Methodist  Epis,  Church  v.  Oarvey,  58  111.  401 ; 
United  PreAy.  Church  v.  Baird,  60  Iowa,  287. 
See  also  MeClure  v.  Wilson,  48  111.  857 ;  Univer- 
sity ofDes  Moines  v.  Livingston,  65  Iowa,  202; 
RyerssY.  BUmburg  Presby.  C<mg.  88  Pa.  114. 

Lyon*  J.,  delivered  the  opinion  of  the  court: 

1.  We  cannot  doubt  that  the  transactions 
between  the  parties  of  April  6, 1887,  evidenced 
by  the  conununication  of  the  defendant  to  the 
plaintiff  cornoration,  and  the  receipt  which 
was  approvea  and  accepted  by  the  defendant 
(both  of  which  will  be  found  m  the  foregoing 
statement  of  facts)  show  conclusively  that  the 
check  in  suit  was  given  and  received  as  a  pay- 
ment of  the  defendant's  subscription  to  the 
monument  fund.  The  language  of  the  de- 
fendant to  the  plaintiff  in  such  communication 
is:  "I,  Henry  8.  Magoon  .  .  .  hereby  sub- 
scribe and  hand  to  |he  treasurer  of  said  cor- 
poration $1,000  in  money  to  be  used,"  etc.,  and 
that  of  the  receipt  is :  ''Received  of  Henry  8. 
Magoon  the  sum  of  $1,000,  according  to  the 
foregoing  letter,"  etc.  It  is  therefore  a  re- 
ceipt for  $1,000  in  monev.  We  cannot  con- 
ceive how  the  parties  coufd  have  expressed  in 
stronger  terms  their  intention  that  the  check 
was  given  and  received  as  money,  and  hence 
that  it  paid  the  defendant's  subscription  as 
effectually  as  though  the  payment  had  actually 
been  made  in  cash.  Had  the  plaintiff  brought 
an  action  upon  the  subscription  instead  of  the 
check,  we  think  a  defense  that  the  subscription 
had  been  paid  would  be  proved  by  the  trans- 
actions of  April  6,  1887.  Possibly  this  view  of 
the  case  removes  from  it  the  question  whether 
there  was  a  valid  consideration  for  the  subscrip- 
tion, but  it  is  deemed  proper  to  determine  that 
question. 

2.  The  communication  of  January  8,  1885, 
addressed  by  the  defendant  to  the  Board  of 
Supervisors  of  La  Fayette  County,  was  a  condi- 
tional subscription  to  the  monument  fund.  The 
county  performed  all  the  conditions  prescribed 
therein  by  the  defendant  within  the  reouired 
time.  The  defendant  not  having  withdrawn 
his  proposition  to  the  county,  his  subscription 
thereupon  became  absolute.  The  raising  of  the 
$2,000  by  the  county  by  tax,  and  the  payment 
thereof  to  the  plaintiff  corporation,  is  a  g;ood 
consideration  for  the  defendant's  subscription. 
This  has  been  held  in  numerous  cases  in  this 
court  and  elsewhere,  and  really  is,  elementary 
doctrine. 

In  Lathropy.  Knapp,  27  Wis.  214,  the  pre- 
vailing opinion  by  Dixon, Ch.  J.,  goes  further, 
and  asserts  the  rule  to  be  that,  where  several 
persons  mutually  promise  to  contribute  to  a 
common  object,  the  promise  ot  each  is  a 
good  consideration  for  the  promise  of  each  of 
the  others.  The  present  Chief  Justice  filed  an 
opinion  holding  the  above  rule  too  broad.  He 
said,  however  :  "I  concede  that  the  doctrine  is 
well  established  that  where  such  advances 
have  been  made  or  expenses  and  liabilities  in- 
curred by  others,  upon  the  credit  of  such  a  sub- 
scription, before  any  notice  of  a  withdrawal, 
then  it  becomes  obligatory  and  binding  upon 
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the  promisor,  although  he  may  not  have  de- 
rived any  pecuniary  advantage  from  the  enter- 
prise." 

The  subscription  of  the  defendant  in  the 
present  case  is  within  the  qualified  rule  laid 
down  in  the  latter  opinion.  The  subject  is  so 
fully  discussed  in  both  opinions  in  Ldthrop  v. 
Knapp  that  further  consideration  of  it  here  is 
uncalled  for.  It  must  be  held  that  the  de- 
fendant's subscription,  as  well  as  the  check  in 
suit,  is  supported  by  a  valid  consideration. 

8.  The  testimony  offered  by  defendant  to 
prove  the  agreement  to  accept  a  bond  in  place 
of  the  check  in  suit,  and  to  surrender  the 
check,  also  to  prove  a  tender  of  the  bond  and 
demand  of  the  check  by  defendant,  as  alleged 
in  the  answer,  was  properly  rejected.  There 
is  no  claim  of  any  fraud  or  mistake  in  the  writ- 
ten instruments  which  evidence  the  contract  of 
the  parties  of  April  6,  1887,  and  hence  parol 
proof  is  not  admissible  to  vary  or  add  to  the 
contract  thus  expressed  in  writing.  This  has 
been  so  frequently  and  so  uniformly  held  bv 
this  court,  and  is  so  thoroughly  well  settled, 
that  it  is  quite  unnecessary  to  cite  adjudications 
upon  the  subject. 

4.  The  failure  to  raise  $6,000  for  the  monu- 
ment fund  by  March  1,  1888  (if  such  failure 
has  occurred)  is  not  a  defense  to  tl^is  action, 
although,  had  the  action  been  pending  after 
that  date,  such  failure  misht,  perhaps,  have 
been  interposed,  by  leave  of  court,  as  a  coun- 
terclaim, arising  puis  darrein  continuance ^ 
provided  the  stipulation  between  the  parties  in 
that  behalf  is  valid  and  binding  upon  the  plaint- 
iff— a  proposition  not  here  determined.  On 
the  hypothesis  that  it  is  a  valid  condition,  it 
need  only  be  said  of  it  that  it  is  in  the  nature 
of  a  condition  subse(]^uent,  which  could  not 
have  been  broken  until  long  after  the  check 
became  payable  by  its  terms,  and  after  Judg- 
ment actually  recovered  upon  it.  Until  such 
breach  the  right  of  action  upon  the  check  was 
as  complete  and  perfect  as  though  no  such  con- 
dition existed.  Thus,  in  ejectment  by  a  gran- 
tee of  land  who  holds  his  title  upon  condition 
subsequent  against  his  CTantor,  who,  before 
breach  of  the  condition,  has  evicted  him,  the 
unbrbken  condition  subsequent  is  not  available 
to  the  defendant  either  as  a  defense  or  in  abate- 
ment of  the  action. 

All  the  defendant  stipulated  for  was  that,  in 


case  of  a  breach  of  the  condition,  the  same 
sum  should  be  refunded  to  him — not  the  same 
monej  or  the  same  check.  Hence  the  lav 
of  bailments,  invoked  by  the  defendant,  has  no 
application  to  the  case.  It  is  believed  that  the 
foregoing  views  cover  the  whole  case,  and  that 
they  necessarily  result  in  an  affirmance  of  the 
judgment. 

5.  It  has  already  been  suggested  that  if  the 
condition  contain^  in  the  contract  between  the 
parties  of  April  6,  1887,  is  valid,  and  if  ther& 
has  been  a  breach  thereof,  the  defendant  can 
recover  of  the  plaintiff,  in  any  proper  action  or 
proceeding,  the  amount  paid  upon  his  subsenp- 
tion.  In  such  case,  the  judgment  herein  not 
having  been  paid,  it  would  be  against  equity 
and  good  conscience  to  reauire  the  defendant 
to  pay  it.  Under  the  old  practice  be  could 
probaoly  be  relieved  of  the  judgment  by  a  salt 
m  equity  to  restrain  its  collection.  But,  if  en- 
titled to  relief,  the  present  practice  gives  him  a 
simpler  and  more  summary  remedy ;  that  is  by 
a  motion  to  the  circuit  court,  upon  a  proper 
showing,  to  discharge  the  judgment.  If  such 
a  motion  be  made  after  the  cause  shall  have 
been  remitted  to  that  court,  and  that  defendant 
can  satisfy  the  court  that  such  condition  is 
a  valid  and  binding  one  upon  the  plaintiif, 
and  that  it  has  been  broken,  and  the  defend- 
ant shall  pay  the  costs  of  this  action,  we  think 
the  motion  should  be  granted.  If  the  circait 
court  should  be  of  the  opinion  that  the  condi- 
tion is  invalid  because  not  a  part  of  the  original 
subscription,  and  because  the  County  of  1a 
Fayette  is  not  a  part^  thereto,  or  for  any  other 
reason,  the  motion  will  necessarily  be  denied. 

We  leave  the  circuit  court  to  pass  upon  the 
question  above  suggested,  without  intimatior 
any  opinion  as  to  how  it  should  be  determiDcd. 

Since  the  argument  of  the  appeal,  and  since 
the  foregoing  opinion  was  prepared,  the  mem- 
bers of  this  court  have  learned  with  profound 
regret  that  the  able  and  scholarly  defendant, 
who  had  long  been  an  honored  and  prominent 
member  of  the  bar  of  this  court,  has  departed 
this  life.  It  is  necessary,  however,  in  order  to 
facilitate  the  settlement  of  his  estate,  that  judg- 
ment should  be  entered  upon  this  appeal. 

The  judgment  of  the  Circuit  Court  ie  there- 
fore affirmed  as  of  February  19,  1S89,  that  be- 
ing the  day  on  which  the  cau9e  imm  argued  ta 
this  court. 
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NEW  YORK  &  NEW  ENGLAND  R.  GO. 

( Mass ) 

A  railrfMkd  comiiaiiy  receiTln^  horses 


ttovk  a  connecting  lincy  with  notice  thit 
the  shipper  has  attempted  to  prepay  the  freif bt 
for  the  whoJe  transportation,  but  has  not  paid  It 
In  full  at  the  regular  rates,  and  also  that  he  con- 
templates  a  oontlnuous  and  speedy  pasBagc  b» 
the  right  to  carry  the  horses  througrh  to  their  do- 
tination,  and  claim  a  lien  on  them  for  the  bal- 
anoe  of  the  freight. 


Note.— Carrter  of  stock;  forwarding  by  connecting  \ 
carrier. 
A  shipper  who  accepts  a  bill  of  lading  for  goods 
consigned  to  a  point  beyond  the  terminus  of  the 
initial  carrler^s  line  authorizes  the  initial  carrier  to 
select  any  reasonable  or  usual  direct  and  safe  route 
by  which  to  forward,  after  the  goods  reach  the  end 

^L.R.A. 


of  his  line,  unless  the  particular  line,  by  which  die 
goods  consigned  are  to  be  forwarded,  is  deeigDateil 
in  the  bill  of  lading.  Snow  v.  Ind.  B.  &  W.  B.  Oo. 
7  West.  Rep.  282, 100  Ind.  4S2;  Oamden  ft  A.  R.  Co.  t. 
Forsyth,  61  Pa.  81;  White  v.  Ashton,  ISl  N.  T. »: 
Hinckley  v.  N.  Y.  Cent  ft  H.  R.  R.  Oo. »  N.  T.  «k 
Indianapolis  ft  C.  R.  Oo.  v.  Remmy,  18  Ind.  OS: 
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(May  10. 1888.) 

ON  report  from  the  Superior  Court  of  Suf- 
folk County.    Judgment  for  defendant. 

This  was  an  action  of  tort  to  recover  the 
value  of  nineteen  horses;  one  count  in  the  writ 
being  in  trover  for  the  conversion  of  the 
horses. 

It  appeared  that  the  horses  were  delivered  to 
the  Pennsylvania  Railroad  Company  to  he 
transported  to  Boston.  The  owner  prepaid 
the  amount  of  freight  demanded  by  the  carrier. 
The  horses  were  subsequently  transferred  to 
defendant  to  be  carried  over  the  last  part  of 
the  distance.  Upon  their  arrival  in  Boston  de- 
fendant demanded  more  money  for  the  car- 
riage than  it  had  received,  and  refus^  to  de- 
liver the  horses  until  this  money  was  paid. 
Thereupon  plaintiff  brought  this  action. 

At  the  trial  in  the  superior  court,  before 
Hammond,  ./.,  the  court  ruled  that  the  refusal 
to  deliver  was  rightful;  that  there  was  no  evi- 
dence of  unreasonable  delay  in  transportation 
hy  the  defendant;  that  as  the  declaration  con- 
tained no  allegation  of  negligence  except  as 
part  of  the  alleged  wrongful  refusal,  the 
care,  or  want  of  care,  taken  of  the  horses 
while  on  the  cars  after  arrival  in  Boston  was 
immaterial,  and  that  upon  all  the  evidence  in 
the  case  plaintiff  could  not  maintain  his  action. 
It  directed  a  verdict  for  defendant  and  re- 
ported the  case  for  the  determination  of  the  su- 
preme judicial  court.  If  the  rulings  were  cor- 
rect judgment  was  to  be  entered  on  the  verdict; 
otherwise  there  was  to  be  a  new  trial. 

Mesgrs.  S.  4.  Thomas  and  C.  P,  Samp- 
son for  plaintiff. 

Messrs .  W*  C.  Loring^  and  R.  M.  Salton- 
stall  for  defendant. 

Holmes*  </*.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  of  trover  for  the  conver- 
sion of  nineteen  horses.  The  horses  were 
shipped  by  the  plaintiff  on  the  Pennsylvania 
Railroad  at  Philadelphia,  for  Boston,  were  de- 
livered bv  that  companv  to  another  at  Jersey 
City,  and  were  carried  the  last  part  of  the  way 
over  the  defendant's  line.  The  plaintiff  prepaid 
the  freight  demanded,  which  was  $44,  but  the 
Pennsylvania  Railroad,  in  making  up  the  total, 
allowetl  only  $82  for  carriage  east  of  Jersey 
City,  instead  of  $50  as  it  should  have  done  by 
the  defendant's  tariff,  so  that  there  were  $18 
still  to  be  paid,  if  the  defendant  was  to  receive 
its  usual  rate. 

At  the  time  the  defendant  accepted  the  goods 
for  carria^  it  had  notice  of  the  contents  of 
the  way-bill,  from  which  perhaps  a  jury  might 
have  inferred  that  a  railroad  agent,  versea  in 


I  its  abbreviations,  would  have  understood  that 
I  there  had  been  an  attempt  to  prepay  the 
I  freight.  It  had  not  seen  the  written  contract 
I  between  the  plaintiff  and  the  Pennsylvania 
I  Railroad.  This  contract  was  shown  to  the  de- 
fendant before  the  refusal  of  thelatter  to  deliver. 
It  contained  the  words  "freight  $44  prexmid," 
and  also  a  promise  by  the  plaintiff  to  pay  the 
Pennsylvania  Railroad  at  the  rate  of  twenty- 
two  cents  per  hundred  pounds,  which  would 
make  the  total  $44.  On  the  other  hand,  it 
showed  that  the  horses  were  to  be  carried  to 
Boston,  and  did  not  purport  to  bind  the  Penn- 
sylvania Railroad  as  a  carrier  for  the  whole 
distance,  but  contemplated  delivery  to  other 
carriers  not  specified.  We  are  to  take  it  also 
that  the  Pennsylvania  Railroad  was  not  the 
agent  of  the  defendant,  as  the  plaintiff's  coun- 
sel disclaimed  that  ground.  When  the  horsea 
arrived  at  Boston  the  defendant  refused  to  de- 
liver them  except  upon  payment  of  the  amount 
unpaid,  which  is  the  alleged  conversion. 

The  question  is  whether  the  defendant  had  a 
lien  for  the  freight  due  to  it  according  to  its 
schedule,  and  unpaid.  The  answer  is  not  to 
be  found  in  the  letter  of  the  document,  but  in 
general  principles  of  law  and  considerations  of 
policy. 

The  plaintiff  contends  that  the  Pennsylvania 
Railroad  was  a  special  agent  having  no  osten- 
sible authority  greater  than  that  which  he  actu- 
ally intended  to  give  it,  or  at  least  that  if  the 
defendant  had  notice  that  he  had  prepaid  the 
freight  demanded,  it  had  notice  that  the  Penn- 
sylvania Railroad  had  no  authority  to  give  it  a 
lien  for  any  further  sum  which  the  defendant 
might  be  entitled  to  demand.  This  view  is 
not  without  sanction.  Marsh  v.  Union  Pac. 
R,  Co.  3  McCrar}',  236. 

But  we  think  that  there  are  weightier  con- 
siderations in  favor  of  the  defendant.  Sup- 
pose that  it  had  had  the  facts  definitely  before 
it;  it  would  have  seen,  to  be  sure,  that  the 
plaintiff  did  not  contemplate  pa3rlng  any  more 
money,  but  it  would  have  seen  also  that  he  did 
contemplate  and  desire  that  the  horses  should  be 
carried  through  to  Boston  by  a  continuous  and 
speedy  passage.  The  existence  of  the  latter  ez- 
I>ectation  is  confirmed  by  the  plaintiff's  declara- 
tion, and  by  his  testimony.  He  was  not  entitled 
to  have  both  his  exx>ectations  made  good  by 
the  defendant.  An  unforeseen  case  had  arisen . 
and  the  defendant  was  called  on  by  the  plaint- 
iff's forwarding  agent,  to  act  at  once  in  some 
way.  Potts  V.  N,  T.  cfe  N.  E.  R.  Co.  131  Mass. 
455.    The  forwarding  agent,  whatever  its  obli- 

gations  to  the  plaintiff,  only  consented  to  be 
able  personally  to  the  defendant  for  $32,  but 
required  the  defendant  to  forward  the  goods. 
The  defendant  was  not  bound  to  carry  for  less 


Hatch.  Carr.  %  812;  An^.  Garr.  %  229;  Patten  v.Unloo 
Pac  K.  Co.  29  Fed.  Rep.  660. 

Where  there  is  an  express  contract  to  deliver 
to  the  order  of  the  plaintiff  at  the  end  of  defend- 
ant's route,  a  contract  to  forward  by  a  connecting: 
carrier  beyond  the  terminus  of  Its  route  cannot 
be  implied.  Ortt  v.  Minneapolis  &  St.  L.  R.  Go.  86 
Mian.  aS6:  North  v.  Merchants  &  M.  Transp.  Co.  5 
New  Bnff.  Rep.  907, 146  Mass.  315. 

Where  the  plaintiff  knew  that  the  railroad  to 
which  he  delivered  his  goods  did  not  reach  the  des- 
tination indicated,  the  omission,  in  the  receipt,  of 
the  name  of  the  point,  where  the  road  formed  its 
8L.R.A. 


connection  with  another  road,  is  unimportant. 
Rlckerson  Roller  Mill  Co.  v.  Grand  Rapids  &  I.  R. 
Co.  (Mich.)  10  West.  Rep.  888. 

The  first  carrier  is  the  agrent  of  the  owner,  as  to 
subsequent  carriers.  Patten  v.  Union  Pac.  R.  Co. 
89  Fed.  Rep.  690. 

The  last  carrier  In  connecting  lines  must  deliver 
cattle  at  the  place  of  destination  and  to  consiflmee 
there,  if  he  was  made  known  to  it  on  receiving 
freight  from  the  preceding  connecting  company. 
North  Pa.  R.  Co.  V.  Commercial  Nat.  Bank,  128  U. 
S.  727  (81  L.  ed.  287).     . 
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than  its  full  charge  if  it  had  any  ri|?ht  to  do  so. 
But  if  the  demand  to  forward  was  authorized 
ostensibly  or  by  imi>lication— that  is  to  say,  if 
the  carriage  would  give  it  a  lien — it  was  liable  to 
the  plaintiff  if  it  refused,  except  that  it  might 
demand  prepayment.  The  plaintiff  was  not 
present  and  it  might  take  time  and  cost  money 
to  communicate  with  him.  The  horses  were 
perishable,  and  their  keep  would  probably 
have  cost  more  than  the  unpaid  freight  if  they 
bad  been  delayed,  although  we  do  not  now  de- 
cide whether  these  last  facts  make  a  difference 
in  the  law.  If  the  plaintiff  had  a  contract 
with  the  Pennsylvania  Railroad,  that  company 
could  be  made  to  indemnify  the  plaintiff  in 
the  place  where  the  contract  was  made.  Un- 
der such  circumstances,  there  can  be  no  doubt 
what  course  was  most  for  the  advantage  of 
the  owner,  or  what  directions  a  prudent  own- 
er, if  present,  would  give;  and  the  analogies 
of  the  law  would  imply  a  corresponding  au- 
thority in  the  defendant.  Knight  v.  Providence 
iSt  W.  E,  Co.  18  R.  I.  572, 576;  Pierce  v.  Colum- 
bian Ins.  Co.  14  Allen,  820, 828. 

If  the  effect  of  the  plaintiff's  instructions 
were  doubtful,  the  law  would  give  the  defend- 
ant the  benefit  of  the  interpretation  adopted  by 
it  in  good  faith  (Ireland  v.  Livingston,  L.  R. 
5  H.  L.  895-416),  and  would  consider  the  ne- 
cessity of  an  immediate  decision.  Hawks  v. 
Locke,  189  Mass.  205,  229. 

But  the  defendant  does  not  need  the  aid  of 
such  considerations.  Taking  into  account 
what  we  have  said,  and  also  that  the  d^end- 
ant  had  a  right  to  assume  that  the  plaintiff 
knew  that  it  was  not  bound  by  the  Pennsylva- 
nia Railroad  contract,  and  therefore  knew  that 
a  higher  rate  might  be  demanded  bevond  the 
lines  of  that  road  than  had  been  paid,  we  are 
of  opinion  that  the  defendant  was  justified  in 
giving  preponderance  to  the  reqmrement  of 
continuous  and  speedy  carriage,  and  in  assum- 
ing that  the  authonty  of  the  Pennsylvania 
Railroad  to  offer  the  horses  was  not  conditional 
upon  the  prepayment  of  freight  by  the  plaint- 
8  L.  R.  A. 


iff  turning  out  to  be  full  payment  of  all  thai 
the  defendant  could  demand.  See  Wo^  r. 
Hough,  22  Ran.  659:  WeOs  v.  Thomas,  27  Mo.  17; 
Vaughan  y.  Providence  di  W,  R.  Cb.  18  R  L 
578-581;  Schneider  v.  Ewins,  25  Wis.  241,  250, 
261  et  seq. 

It  is  to  be  observed  that  the  principle  that  no 
man's  property  can  be  taken  from  him  wiUh 
out  his  consent,  express  or  implied,  has  not 
prevented  the  last  of  a  line  of  carrierB  from 
maintaining  its  lien  when  the  first  carrier  has 
forwarded  the  goods  to  a  wrong  place.  Briggs 
V.  Boston  dk  L.  R.  Co.  6  Allen,  246,  distinraiah- 
ing  Robinson  v.  Baker,  5  Cush.  187;  l^hitnea 
^.Beekford,  105  Maas.  267;  PaUen  v.Unum 
Pac.  H.  Co.  29  Fed.  Rep.  590,  disapproving 
Fitch  V.  2^eu>berry,l  Doug.  (Mich.)  1;  Vau^kan 
V.  Providence  db  W.  R,  Go.  13  R.  I.  578. 

Tet  in  that  case  the  last  carrier  may  be  said 
to  have  had  notice  that  the  forwarding  agent's 
authority  was  limited  to  sending  the  goods  to 
the  place  directed  by  the  shipper. 

A  subordinate  argument  wassugsested,  that 
the  plaintiff  was  entitled  to  go  to  tne  jury  on 
the  allegations  of  unreasonable  delay  in  trans- 
portation, and  of  detention  of  the  horses  upon 
the  defendant's  cars.  But  there  was  no  eri- 
dence  of  unreasonable  delay  by  the  defendant 
after  the  horses  were  received;  and  the  conse- 
quences of  the  detention  after  the  arrival  aie 
only  alleged  as  matter  of  ag^vation  of  the  al- 
leged wrongful  refusal  to  aeliver  them.  Ai 
the  refusal  was  rightful,  negligence  in  the  care 
of  the  horses  while  detained,  if  an^  there  was, 
cannot  be  relied  on  as  a  substantive  cause  of 
action.  It  is  plain  too  that  the  case  was  not 
tried  on  the  footing  of  an  action  for  neg^- 
gence  in  rightful  keeping,  and  the  plaiotiff 
acquiesced  m  that  view  of  the  case,  and  did 
not  seek  to  amend.  The  questions  of  evi- 
dence are  not  argued  by  the  plaintiff,  and  are 
sufficiently  answered  by  the  foregoing  dis- 
cussion. 

Judgment  on  the  verdict,  ^ 
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E.  E.  RICE,  Appt., 

V. 

C.  E.  ANGELL. 


(....Tex.. 


-) 


1.  A  partnership  in  the  bustness  of  an  in« 
florance  Sigrency  entered  into  for  so  loD^r  a 
time  as  the  partners  shall  mutually  agree  to  con- 
tinue the  same  can  be  dissolved  at  pleasure,  in  the 
absence  of  fraud,  althouerh  a  consideration  has 
been  paid  by  one  of  the  partners  for  an  interest 
in  the  business. 

^  On  the  dissolution  of  a  partnership 
conducted  in  the  names  of  the  partners.  In  the 
business  of  an  Insurance  agency,  neither  partner 
can  compel  the  other  to  pay  anything^  for  the 
ffoodwill  of  the  business,  althouerh  he  offers,  in 
the  aJtemative,  to  flrtve  the  sum  demanded  for 
the  interest  of  the  other  partner;  but  each  is  left 
f^ee  to  continue  bustness  in  his  own  name. 

(March  19, 18»).) 

APPEAL  by  plaintiff,  from  a  Judgment  of 
the  Distnct  Court  of  Galveston  County 
dismissing  a  suit  brought  to  recover  the  allefireil 
value  of  plaintiff's  share  in  the  goodwill  of  the 
business  of  a  dissolved  partnership.     Afflrmed. 
The  facts  are  fully  stated  in  the  opinion. 
Messrs.  Home  A  Kleberg,  for  appellant: 
As  against  a  general  demurrer  every  reason- 
able intendment  arising  upon  the  petition  must 
be  indulged    in,  in  favor   of  its  sufficiency. 


Tested  by  this  rule  the  petition  in  this  case,' 
taken  as  a  whole,  states  a  good  and  legal  cause 
of  action. 

Supreme  Court  Rule  No.  17;  Whetstone  v. 
Coffey,  48  Tex.  289;  Gulf  W.  T.  &  P.  R,  Co,  v. 
Muntier,  61  Tex.  122. 

The  goodwill  of  a  partnership  business  is 
well  established  in  the  law  as  propenty — a  mer- 
cantile commodity — upon  which  a  certain  value 
may  be  fixed,  and  which,  upon  the  dissolution 
of  the  copartnership,  constitutes  a  part  of  its 


Collyer,  Partn.  §  117,  note  1,  p.  288. 
Messrs,   Greshiun,  Jones  A  Spencer, 

for  appellee: 

A  partnership  entered  into  for  no  specified 
time  may  be  terminated  by  either  partner  on  a 
moment's  notice. 

Story,  Partn.  g  269;  1  Lindley,  Partn.  220. 

The  amount  paid  by  Rice  to  Angell  was  a 
premium,  or  a  sum  of  money  for  uie  latter's 
own  private  benefit,  as  a  consideration  for  ad- 
mitting Rice  into  partnership  with  him  in  a 
business  already  established;  and  there  being 
no  time  specified  for  the  continuance  of  the 
partnership,  and  no  agreement  for  a  return  or 
an  apportionment  of  that  premium  in  the  event 
of  an  unexpected  termination  of  the  partner- 
ship, Angell  had  a  right  to  dissolve  the  same 
after  the  lapse  of  such  time  as  to  exclude  any 
presumption  of  fraud  on  his  part  in  entering 
into  the  partnership;  and  in  the  absence  of  part- 
nership property  or  assets,  it  cannot  be  held 


NOTB.— GoodioOl  in  tradino  vartnenhip. 

Goodwill  in  a  trading  partnership,  as  a  mere  in- 
cident of  other  property,  more  usually  attaches  to 
the  premises  tlian  to  the  stock  of  goods.  Rawson 
V.  Pratt,  91  Tnd.  9;  Booth  v.  Curtis,  17  Week.  Bep. 
aSQ,  20  L.  T.  N.  S.  1S2:  Exjxirte  Punnett,  L.  R.  16  Gh. 
Dlv.  228;  Cooper  v.  Metropolitan  Board  of  Works, 
L.  R.  25  Ch.  Dlv.  472;  Thackray's  App.  76  Pa.  132. 
See  also  Muaselman's  App.  62  Pa.  81;  Chittenden  v. 
Witbeck,  50  Mich.  401;  2  Bates,  Partn.  692. 

Goodwill  is  nothing  more  than  the  probability 
that  the  old  customers  wl]l  resort  to  the  old  place, 
or  the  advantage  attached  to  the  possession  of  the 
house.  Cruttwell  v.  Lye,  17  Ves.  Jr.  846;  Chissum 
V.  Dewes,  5  Russ.  29:  2  Bates,  Partn.  690. 

OoodtDUl  ie  property, 

A  goodwill  in  business  is  recognized  as  property 
in  law  and  is  protected  as  such.  Bell  v.  Locke,  8 
Paige,  75;  Howe  v.  Searing,  6  Bosw.  858. 

A  court  of  equity  will  decree  specific  perform- 
ance of  a  contract  for  the  sale  of  the  goodwill  of 
a  trade  or  business.  Moorehead  v.  Hyde,  38  Iowa, 
885;  Bryson  v.  Whitehead,  1  Sim.  &  Stu.  74;  Coslake 
V.  Till,  1  Ruas.  878;  Baxter  v.  Conolly,  1  Jac.  &  W. 
576;  Heaton  v.  ancinnatl  &  Ft.  W.  R.  Co.  16  Ind.  275. 

If  the  stock  of  goods  was  not  delivered,  but  the 
goodwill  was,  an  action  by  the  seller  for  its  value 
4ilone  haa  been  sustained.  Walllngford  v.  Burr,  17 
Neb.  187;  2  Bates,  Partn.  691. 

A  sale  of  stock  and  goodwill  may  be  rescinded  for 
false  representation  as  to  the  goodwill,  although 
the  stock  alone  is  worth  more  than  the  price  paid. 
Cruees  v.  Fessler,  89  Cal.  386. 

An  action  or  counterclaim  for  damages  for  de- 
ceit in  its  sale  will  lie.  Herfort  v.  Cramer,  7  Colo. 
483;  Colllins  v.  Jackson,  54  Mich.  186;  Rawson  v. 
Pratt,  91  Ind.  9;  Hines  v.  Driver,  72  Ind.  125;  2  Bates, 
Partn.  291. 

^  L..  R.  A. 


ScUe  of  QoodwIU, 

The  goodwill  of  a  business  may  be  sold  the  same 
as  any  other  personal  property  (Martin  v.  Van 
Schalok,  4  Paige,  479;  Musselman's  App.  62  Pa.  81; 
Howe  v.  Searing,  19  How.  Pr.  14;  Dougherty  v. Van 
Nostrand,  Hoffm.  Ch.  68;  Partridge  v.  Menck,  2 
Barb.  Ch.  101:  Pearson  v.  Pearson,  L.  B.  27  Ch.  Div. 
146);  or  it  may  form  the  subject  of  a  contract  of 
sale.  Cruess  v.  Fessler,  89  Cal.  386;  Holmes  v. 
Holmes,  87  Conn.  278;  M*Farland  v.  Stewart,  2 
Watts,  111;  Palmer  v.  Graham,  1  Pars.  Eq.  476. 

The  goodwill  may  be  sold  as  an  entirety,  so  far  as 
it  is  local.    Allen  v.  Woonsocket  Co.  11  R.  I.  288, 299. 

And  its  sale  is  a  sufficient  consideration  for  a  note 
for  its  price,  although  the  business  was  not  after- 
wards successful.  Smock  v.  Pierson,  68  Ind.  405. 
And  see  Buckingham  v.  Waters,  14  Cal.  146;  2  Bates, 
Partn.  091. 

CHyodivUl  passes  toith  sale  of  Imsiness. 

The  goodwill  of  an  old  establishment  existed 
with  the  business  and  could  be  recognized  Inequity 
and  pass  with  that  business.  Perkins  v.  Currier, 
8  Wood.  &  M.  94. 

Where  a  partner  sells  out  all  his  share  in  the  busi- 
ness, the  presumption  is  that  he  meant  to  include 
the  goodwill.  Churton  v.  Douglas,  Johns.  (Eng.)  174. 

Where  a  trader  for  value  sells  his  business  and 
goodwill  to  another,  he  may  be  restrained  from 
soliciting  his  old  customers  to  deal  with  him,  as  if 
no  sale  had  been  made  (Hall's  App.  60  Pa.  468;  Mc- 
Cord  V.  Williams,  96  Pa.  78;  Ginesi  v.  Cooper,  L.  R. 

14  CTi.  Div.  603);    but  not,  however,  from  dealing 
with  his  old  customers.    Leggett  v.  Barrett,  L.  R. 

15  Ch.  Div.  306. 

If  the  transfer  of  the  interest  of  a  partner  is  in- 
voluntary, or  his  retirement  enforced,  he  may  so- 
licit the  old  customers.    CruttweU  v.  Lye,  17  Ves. 
Jr.  336;  Walker  v.  Mottram,  L.  R.  19  Ch.  Dlv.  865. 
49 


770 


Texas  Supreme  Coubt. 


that  Rice  has  not  got  all  for  which  he  stip- 
.  1  Liiidley,  Partn.  71,  78,  74. 

Gaines,  </*.,  delivered  the  opinion  of  the 
court: 

A  demurrer  was  sustained  to  the  petition  in 
the  court  below,  and,  plaintiff  having  declined 
to  amend,  his  suit  was  dismissed.  Ue  appeals 
to  this  court.  The  case  being  novel,  we  insert 
the  substance  of  the  allejzrations  in  the  petition, 
as  taken  from  appellant's  brief: 

The  petition  alleged  that  defendant  was  in- 
debted to  plaintiff  in  the  sum  of  $5,000,  for 
that,  on  November  21,  1884,  plaintiff  and  de- 
fendant entered  into  a  copartnership  in  the 
business  of  fire  and  marine  insurance  agents 
under  the  firm  name  of  Angell  &  Rice,  for  so 
long  a  time  as  they  should  mutually  agree  to  con- 
tinue the  same;  that  at  the  time  of  the  formation 
of  said  partnership,  and  long  prior  thereto, 
plaintiff  and  defendant  were,  each  for  his  own 
account,  engaged  in  the  business  of  fire  and  ma- 
rine insurance  agents,  and  that  it  was  agreed 
bv  them  in  entering  into  said  partnership  that 

Elaintiff  should  pay  to  the  defendant  for  a  one 
alf  interest  in  tne  general  insurance  a^ncy  of 
of  said  defendant,  which  was  then  bemg  con- 
ducted in  the  city  of  Galveston,  under  the  name 
of  C.  E.  Angell  &  Co.,  the  sum  of  |3,660,  and, 
in  addition  to  such  pavinent,  bring  into  the 
new  firm  as  much  of  his  former  business  as 


possible,  in  consideration  whereof  the  said 
plaintiff  was  to  own  in  his  own  rig^t  one  hiJf 
of  said  entire  business,  and  was  to  receive  one 
half  of  all  the  profits,  earnings  and  emolameDts 
which  might  arise  from,  or  come  oat  of,  said 
copartnership  business;  that  plaintiff  accord- 
ingly paid  to  said  defendant  said  sum  of  |2,6o0 
for  a  one  half  interest  in  the  general  insuraoce 
business  of  said  defendant,  and  brought  into 
said  new  firm  all  of  his  former  bosiiiesE, 
and  in  every  way  fully  complied  with  said 
agreement  of  partnership,  and  he  tiien  aod 
there  became  the  partner  of  said  defendant, 
and  the  full  and  absolute  owner  of  (xie  half 
of  the  general  insurance  agency  business  for- 
merly owned  by  said  defendant  alone,  and  of  the 
goodwill  of  said  business:  that  at  said  tiioe  a 
one  half  interest  in  said  business  of  said  defend- 
ant was  fully  worth  in  the  market  of  Galves- 
ton the  said  sum  of  $2,650;  that  said  partner- 
ship was  conducted  and  carried  on  by  and  be- 
tween plaintiff  and  defendant  from  said  date 
last  aforesaid  until  about  the  Slst  of  December, 
1886,  when  defendant  declined  and  refused  to 
further  continue  the  same;  that  at  the  time 
when  plaintiff  purchased  a  one  half  interest  in 
the  said  business  of  defendant,  with  the  good- 
will thereof,  and  at  the  time  of  the  formatioo 
of  said  copartnership,  said  defendant,  in  bis 
said  business,  represented  the  following  insar- 
ance  companies,  and  held  their  agencies  for  the 
City  of  Galveston,  to  wit,  the  Liverpool,  and 


See  Iowa  Seed  Ck).  v.  Dorr,  70  Iowa,  481;  Dawson  v. 
Beeson,  L.  R.  28  Ch.  Div.  604:  Clark  v.  Leach,  82 
Beav.  14, 28;  2  Bates,  Partn.  700. 

Where  the  articles  provide  that  upon  dlasolution 
one  partner  is  to  have  *'  ail  the  benefits  and  ad- 
vantafires "  of  the  firm,  the  other  partner  will  be 
restrained  from  soliciting  businees  from  the  old 
customers.  Burrows  v.  Foster,  cited  in  Clark  v. 
Leach,  82  Beav.  18;  2  Bates,  Partn.  607. 

Partners  may  buy  of  and  eeU  to  each  other. 

One  partner  may  buy  out  the  interest  of  the  other 
or  sell  to  him  in  erood  faith,  provided  he  acquires  no 
secret  benefit  for  himself,  at  the  expense  of  his  co- 
partner, by  suppression  or  concealment  of  facts. 
Casaels  v.  Stewart,  L.  B.  6  App.  Cas.  64;  Geddes* 
App.  80  Pa.  442;  Bradbury  v.  Barnes,  19  Cal.  ISXk  1 
Bates,  Partn.  800. 

A  purchase  by  a  partner  of  the  interest  of  an- 
other partner  where  no  deception  has  been  used, 
thou^rh  without  the  knowledge  of  his  copartners, 
violates  no  trust  or  confidence  between  them.  Bis- 
sell  V.  Fofls,  114  U.  8. 282  (20  U  ed.  126),  afBrminsr  S. 
C.  mb.  nom.  First  Nat.  Bank  v.  Blssell,  4  Fed.  Rep. 
604, 2  McCrary,  78;  1  Bates,  Partn.  812. 

If  a  partner  who  exdusively  superintends  the 
business  purchases  the  share  of  the  other  partner 
for  an  Inadequate  price,  by  means  of  concealment, 
the  purchase  will  be  held  void.  Brooks  v.  Martin, 
60  U.  S.  2  WalL  70  (17  L.  ed.  782);  O'Connor  v.  Kaugh- 
ton,  18  Grant,  C^i.  U.  C.  428;  Maddeford  v.  Austwiok, 
1  Sim.  80,  2  Myl.  &  K.  279;  White  v.  Cox,  8  Hayw. 
(Tenn.)  79;  ftigham  v.  Dana,  20  Vt.  1;  Stephens  v. 
Orman,  10  Fla.  9;  Hopkins  v.  Watt,  18  HL  208;  Sex- 
ton V.  Sexton,  9  Oratt.  204. 

Rights  of  partners  after  sale  and  purchase  of  good- 

The  partner  purchasing  the  goodwill  merely 
secures  the  right  to  conduct  the  businees  at  the  old 
stand;  and  he  cannot  enjoin  his  former  copartner 
from  carrying  on  trade  in  his  own  name  In  the 
vicinity  of  the  old  stand,  and  soliciting  customers 
8'L.  R  A. 


of  the  late  firm  to  extend  to  him  their  patronagf . 
by  the  usual  mode,  either  by  personal  solidtatioii, 
or  by  cards  and  advertisements.  CoCtrell  v.  Bab- 
cock  Printing  Press  Mfg.  Co.  2  New  Bog.  Bepi  i!ll» 
54  Conn.  122;  Porter  v.  Gorman,  415  Ga.  11;  WDey  t. 
Baumgardner,  97  Ind.  60;  Hoxie  v.  Chaney.  8  New 
Bng.  Rep.  TOO,  148  Mass.  502;  Dayton  v.  Wilkes.  17 
How.  Pr.  510;  White  v.  Jones,  1  Bobt.  (N.  Y.)  10, 1 
Abb.  Pr.  N.  8.  828;  Howe  v.  Searing.  6  Bosv.  351; 
DethlefiB  v.  Tamsen,  7  Daly,  864,  8G&:  Moody  t. 
Thomas,  1  Disney,  204;  McCord  v.  WiUlama.  98  Fs. 
78;  Moflsop  v.  Mason,  18  Grant,  Ch.  U.  C.  4Si,  481;  2 
Bates,  Partn.  006;  CruttweU  v.  Lye,  17  Vea.  Jr.Bk 
Kennedy  v.  Lee,  8  Meriv.  462;  Churton  v.  Doufdas. 
Johns.  (Bng.)  174, 187;  Hudson  v.  Osborne.  SO  L  J. 
N.  S.  Ch.  79;  Davles  v.  Hodgson,  25  Beav.  177;  Bnd- 
bury  V.  Dickens,  27  Beav.  68;  Mellerah  v.  Keen,  2T 
Beav.  286:  Smith  v.  Everett,  27  Beav.  446;  JohoMD 
V.  He]1eley,84  Beav.  68:  2  De  G.  J.  ft  8.  448;  Bond  v. 
Mllboum,  20  Week.  Rep.  197;  Hookfaam  v.  Potuige. 
27  L.  T.  N.  S.  606,  21  Week.  Rep.  47,  L.  R.8  Ch.fi; 
Labouchere  v.  Dawson,  L.  R.  18  Bq.  822;  Leggett  r. 
Barrett,  L.  R.  15  Ch.  Div.  800;  Pearson  v,  F^ianoo. 
L.  R.  27  Ch.  Div.  145;  Vernon  v.  Hallam,  L.  B.  84  Oi. 
Div.  748. 

ImpUed  covenant  in  sdU  of  goodwOL 

If  the  goodwill  of  a  partnership  is  sold,  theln- 
plied  covenant  not  to  injure  the  buyer  in  the  en- 
joyment of  his  purchase  will  sustain  an  injnoctioo 
against  his  resumption  of  bushiesB  in  tbatlooilltr. 
Dwight  V.  HamUton,  118  Mass.  176;  Gineal  v.  On^ier, 
L.  R.  14  Ch.  Div.  606;  2  Bates,  Partn.  TCBL 

A  sale  of  a  prof  eesiona]  busineaB,  as  of  a  phyri- 
cian's  practice  within  a  certain  territory,  csnies  aa 
Implied  covenant  not  to  resume  busineBB  within  the 
territory.  Dwight  v.  Hamilton,  and  Ginesi  v. 
Cooper,  supra. 

The  sale  of  the  goodwill  of  a  school  involvvs  do 
prohibition  of  personal  effort  on  the  part  of  the 
vendor  to  influence  the  attendance  of  pupHs.  Mo- 
Cord  V.  Williams,  06  Pa.  78. 

On  dissolution  of  partner  th^ 

Where  no  time  is  agreed  upon  daring  whSek  the 


1889. 


RiCB  V.  Anobll. 


771 


London  &  Globe  Insurance  Company,  the 
Pennsylvania  Fire  Insurance  Company  of 
Philadel^ia,  the  Universal  Insurance  Com- 
pany of  England,  the  Union  Insurance  Com- 
pany, Philadelphia,  and  the  Hibernia  Fire  In- 
surance Company  of  New  Orleans;  that  after 
said  partnersnip"  was  formed  it  acquired  the 
eeneral  agency  of  said  Hibernia  Fire  Insiu'ance 
Company  for  the  entire  State  of  Texas,  and 
also  the  local  agencies  of  the  Sea  Insurance 
Company  and  the  Phceniz  Insurance  Company, 
of  Brooklyn,  and  retained  in  its  business  all  of 
said  local  agencies  held  by  said  defendant  in 
his  former  business;  that  the  agencies  of  all  of 
said  insurance  companies  were  very  valuable 
in  the  business  of  a  seneral  insurance  agency, 
and  greatly  increased  the  value  of  such  a  busi- 
ness, and  that  the  same  was  worth  in  the  mar- 
ket at  Galveston  at  the  time  of  the  dissolution 
of  said  partnership  between  plaintiff  and  de- 
fendant the  sum  of  |10,000;  that  prior  to  said 
date  of  dissolution  large  sums  of  money  out  of 
the  assets  of  said  firm  were  expended  in  build- 
ing up  and  extending  said  partnership  business 
by  advertising  and  establishing  branch  agencies 
in  the  State  oi  Texas?  and  that  plaintiff  had  de- 
voted his  entire  time  and  ener^  and  business 
experience  in  procuring,  and  did  procure,  for 
the  same,  a  large  and  lucrative  custom:  and 
that  the  said  business  at  the  Slst  of  December, 
1886,  was  of  the  value  of  $10,000.  and  was  then 
growing  and  steadily  increasing  in  value;  but 


that  said  defendant  declined  and  refused  to  fur- 
ther continue  said  copartnership,  and  insisted 
upon  a  dissolution  thereof;  and  in  view  of  this 
fact  plaintiff  agreed  to  a  dissolution,  and  offered 
to  pay  defendant  $5,000  for  said  defendant's 
interest  therein,  or  to  take  said  sum  for  his 
(plaintiff's)  interest  in  the  said  firm,  both  of 
which  propositions  defendant  declined,  but 
then  and  there  wrongfully  and  forcibly,  and 
without  regard  to  plaintiff's  rights,  took  pos- 
session of  all  of  the  business  of  said  partner- 
ship, and  of  its  connections  and  goodwill,  and 
entirely  excluded  plaintiff  therem>m,  and  de- 
clined, and  still  declines,  to  pay  this  plaintiff 
anything  whatever  for  his  share  in  said  busi- 


Plaintiff  further  says  that  all  insurance  agen 
cies  are  the  subject  of  barter  and  sale  in  the 
markets  of  the  country  as  much  as  any  other 
merchantable  commodity,  and  that  the  busi- 
ness of  conducting  a  general  insurance  agency 
in  Galveston  is  one  of  great  profit,  and  that  the 
a^ncy  conducted  b^  said  firm  of  Angell  & 
Rice,  of  which  plaintiff  owned  one  half  as  his 
property,  was  of  the  value  of  $10,000  in  the 
market  of  Galveston,  and  would  have  readily 
realized  that  sum. 

We  see  from  the  statement  that  the  plaintiff 
paid  the  defendant  a  sum  of  money  to  be  ad- 
mitted into  partnership  with  him  in  the  busi- 
ness of  an  insurance  agency,  and  that  no  time 
was  fixed  by  the  agreement  during  which  the 


partnerahlp  to  to  oontinue  in  extatenoe,  It  can  be 
dISBolved  at  the  option  of  either  party  at  any  time. 
Whltlnir  V.  LeakiEu  6  Cent.  Bep.  458,  66  Md.  266. 

Where  on  dtosoluUcn  one  partner  consents  to 
take  the  stock  and  elTects  at  a  valuation  and  the 
other  to  retire,  the  retlrinflr  partner  to  not  entitled 
to  an  allowance  for  the  iroodwill.  Hall  v.  Hall,  80 
Beav.  VSh  Hookham  v.  Pottage,  27  L.  T.  N.  S.  606, 
21  Week.  Bep.  47,  L.  R.  8  Ch.  91;  2  Bates,  Partn.  607. 

Where  by  the  articles  of  partnership  a  person, 
forming  a  partnerahlp  with  another,  Bgnn  to 
leave  at  the  end  of  the  term,  he  cannot  in  a  suit  for 
an  accountlnir^  claim  any  allowance  for  a  share  in 
the  goodwilL  Van  Dyke  v.  Jackson,  1 E.  D.  Smith, 
419:  2  Bates,  Partn.  606. 

In  an  aocountlner  between  partnen  in  the  agency 
of  Insurance  companies,  a  partner  allowed  to  re- 
tain the  bnsinesB  must  pay  the  value  of  the  agen- 
dee.    Sheppard  v.  Boggs,  9  Neb.  267. 

On  dinolutfon  by  death  of  partner. 

The  goodwill,  though  Inseparable  from  the  busl- 
neas,  to  an  appreciable  part  of  the  assets  in  which 
the  estate  of  a  deceased  partner  can  participate. 
Wedderbum  v.  Wedderburn,  22  Beav.  84;  Bmith  v. 
Bverett.  27  Beav.  446:  Hall  v.  Barrows,  4  De  G.  J. 
*  8.  160;  Douffherty  v.  Van  Nostrand,  1  Hoffm.  Ch. 
68;  Williams  v.  Wilson,  4  Sandf .  Ch.  679;  Howe  v. 
Bearings  6  Boew.  864,  388;  Holden  v.  McMaldn,  1 
Pan.  8el.  Gas.  (Pa.)  270;  2  Bates,  Partn.  681. 

The  valnatlon  to  not  to  be  diminished  because  a 
sorvivinff  partner  can  carry  on  business  at  the  same 
place.  Beynolds  v.  Bullock,  47  L.  J.  N.  8.  Ch.  778. 
»  li.  T.  N.  S.  448;  26  Week.  Rep.  678;  Wade  v.  Jen- 
]cina,2Giff.609. 

When  valued  apart  from  the  property  it  to 
usually  reckoned  at  so  many  yean*  purohase,  based 
on  average  profits.  Austin  v.  Boys,  2  De  O.  &  J.  626; 
Mellenh  v.  Keen,  28  Beav.  468. 

It  to  rather  an  element  in  the  value  of  the  tangi- 
ble property  than  an  item  of  assets  susceptible  of 
independent  valuation.    Rammeteberg  ▼•  Mitchell^ 
»  Ohio  St.  22, 54, 66;  2  Bates,  Partn.  694. 
8L.R.  A. 


So  where  a  surviving  partner  agreed  to  buy  from 
the  executor  of  the  deceased  partner  the  ''  stock  be- 
longing to  the  partnenhlp,'*  the  value  of  the  good- 
will and  trademarks  must  be  considered  in  ascer- 
taining the  value.  Hall  v.  Barrows,  4  De  G.  J.  ft  S. 
160. 

The  goodwill  cannot  be  partitioned,  being  too 
intangible  an  interest  to  reach.  Taylor  v.  Bemis, 
4  Btos.  406;  Robertson  v.  Quiddington,  28  Beav.  629; 
Helmore  v.  Smith,  L.  R.  85  Ch.  Div.  486;  2  Bates, 
Partn.  691. 

Unfa/fr  eompetUion  may  be  restrained. 
Where  the  trademark  became  a  part  of  partner- 
ship property,  together  with  the  goodwill  which 
was  contributed  to  the  business  of  the  firm  by  the 
owner  of  the  trademark,  and  a  continuation  of  hto 
business  was  plainly  contemplated,  trademark  and 
goodwill  of  the  firm  were  included  within  the 
meaning  of  the  bill  of  sale  made  by  him  on  dissolu- 
tion of  the  firm,  and  the  seller  may  be  enjoined 
from  using  the  trademark.  Hoxie  v.  Chaney,  8 
New  Bng.  Bep.  709, 148  Mass.  662;  Churton  v.  Doug- 
las, Johns.  (Bng.)  174;  Kellogg  v.  Totten,  16  Abb. 
Pr.  86;  Hall  v.  Hall,  20  Beav.  189;  Shipwright  v. 
Clements,  19  Week.  Bep.  699;  Durham  Smoking 
Tobacco  Case  (Blackwell  v.  Dibrell)  8  Hughes,  151; 
Glen  ft  H.  Mfg.  Co.  v.  Hall,  <n  N.  Y.  226  (ravening  8 
Lans.  168).  Contra,  Huwer  v.  Dannenhoffer,  82  N. 
Y.  489;  Hanrd  v.  Caswell,  98  N.  Y.  269;  Young  v. 
Jones,  8  Hughes,  274. 

All  practices  between  rivato  in  business  which' 
tend  to  engender  unfair  competition  are  odious 
and  will  be  suppressed  by  injunction.  Apolllnarls 
Co.  V.  Scherer,  27  Fed.  Bep.  22;  Croft  v.  Day,  7 
Beav.  84;  Harper  v.  Pearson,  3  L.  T.  N.  S.  547; 
Stevens  v.  Paine,  18  L.  T.  N.  S.  600;  Glenny  v.  Smith, 
U  Jur.  N.  S.  964;  Mack  v.  Petter,  41  L.  J.  Ch.  781; 
Burtress  v.  Burgess,  8  De  G.  M.  ft  G.  896;  Glen  ft  H. 
Mfg.  Co.  V.  Hall,  61  N.  Y.  226;  €k)odyear  Bubber  Co. 
V.  Goodyear  Bubber  Mfg.  Co.  21  Fed.  Rep.  276; 
Genin  v.  Chadsey,  12  Abb.  Pr.  69;  Avery  v.  Meiklo, 
81  Ky.  78, 17  West.  Jur.  282. 
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partnership  should  continue.  Tiic  business  of 
the  firm  was  entered  upon  and  carried  on  in 
pursuance  of  the  terms  of  the  contiact  for 
more  than  two  years,  and  the  partnership  was 
then  dissolved  by  the  withdrawal  of  the  defend- 
ant. The  plaintiff  acquiesced  in  the  dissolu- 
tion, but  it  does  not  appear  there  was  any  an'ee> 
ment  for  the  transfer  by  one  to  the  other  of  any 
property  or  business. 

The  suit  is  not  for  the  division  of  any  tangi- 
ble assets,  nor  is  it  averred  that  there  was  any 
such  property  on  hand  at  the  time  of  the  dis- 
solution. In  the  absence  of  fraud,  it  cannot 
be  questioned  that  the  defendant  had  the  right 
to  dissolve  the  partnership  at  his  pleasure. 
There  are  no  circumstances  alleged  which 
would  have  made  it  fraudulent  for  the  defend- 
ant to  demand  a  dissolution;  and  his  right  to 
do  so  seems  not  to  be  denied.  There  was  there- 
fore a  lawful  dissolution,  and,  so  far  as  the 
petition  discloses,  all  the  rights  of  the  parties 
settled  and  their  respective  claims  adjusted,  ex- 
cept as  to  the  goodwill  of  the  partnership  busi- 
ness. What  is  the  goodwill  of  a  business,  and 
in  what  did  it  consist  in  the  case  of  the  partner- 
ship under  consideration?  The  term  is  vari- 
ously defined. 

In  Orutticell  v.  Lye,  17  Ves.  Jr.  846,  L&rd 
Eldon  defined  it  as  "the  probabilitv  that  the 
old  customers  will  resort  to  the  old  place." 
This  has  been  said  to  be  the  btet  definition. 
Ca88idy  v.  Metcalf,  1  Mo.  App.  601. 

The  definition  of  Jud^  Story  is  more  com- 
prehensive :  "Goodwill  may  be  properly 
enough  described  to  be  the  advantage  or  bene- 
fit which  is  acquired  by  an  establishment  be- 
yond the  mere  value  of  the  capital. stock,  funds 
or  property  employed  therein,  in  consequence 
of  the  general  public  patronage  and  encourage- 
ment which  it  receives  from  constant  or  habit- 
ual customers  on  account  of  its  local  position, 
or  common  celebrity,  or  reputation  for  skill,  or 
influence,  or  punctuality,  or  from  other  acci- 
dental circumstances  or  necessities,  or  even 
from  ancient  partialities  or  prejudices. "  Story , 
Partn.  §  99. 

This  definition  has  been  frequently  Quoted 
with  approval.  Smith  v.  Oibba,  44  if.  fl.  848; 
Boon  V.  Mo88,  70  N.  Y.  478;  Morgan  v.  Fer- 
hamus,  86  Ohio  St.  522;  Bell  v.  Ellis,  83  Cal. 
624;  Howe  v.  Searing,  19  How.  Pr.  26. 

We  can  understand  very  well  how  a  good- 
will may  become  a  thing  of  value  to  a  mercan- 
tile establishment.  As  attending  a  fixed  place 
of  business  and  a  name  indicating  the  continu- 
ousness,  at  least  in  part,  of  the  same  proprietor- 
ship and  management,  it  may  draw  to  it  a  cus- 
tom which  is,  m  itself,  a  source  of  profit.  This 
may  be  the  subject  of  sale.  Upon  the  dissolu- 
tion of  a  partnership  by  death,  some  authori- 
ties hold  that  the  survivors,  if  they  continue 
the  business  in  their  own  behalf,  may  be  re- 
quired to  account  to  the  representatives  of  the 
deceased  partner  for  its  value.  Upon  this  point, 
however,  there  is  a  conflict.  In  case  of  the  dis- 
solution of  a  trading  partnership,  where  one 
partner  secures  the  right  to  continue  the  busi- 
ness at  the  old  stand,  the  probability  of  the 
resort  of  the  old  customers  to  the  old  place 
might  be  deemed  a  valuable  riffht.  But,  in  the 
present  case,  what  is  there  left  to  either  part- 
ner to  which  the  goodwill  can  attach?  It  is 
not  alleged  that  the  business  had  been  carried 
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on  in  any  particular  house  or  office;  nor  does 
it  seem  to  us  that  the  business  was  of  soch  t 
nature  that  its  patronage  would  be  aflfected  br 
the  particular  spot  in  which  it  was  transacted 
If  the  business  had  been  conducted  under  an 
assumed  name  wholly  distinct  from  the  name 
of  either  partner,  such,  for  example,  as  the 
"Galveston  Insurance  Agency,"  it  might  be 
held  that  the  probability  that  the  patrons  of 
the  partnership  would  continue  to  do  bosinesB 
with  any  person  or  firm  using  that  name  con- 
stituted a  valuable  rifrht,  and  would  be  the  sub- 
ject of  legal  disposition  upon  a  dissolution  of 
the  firm.  But  in  this  case  the  names  of  the 
partners  constituted  the  name  of  the  firm;  and 
neither  member  had  the  right  to  demand  thai 
a  business  should  be  continued  in  the  partner- 
ship name.  Such  a  demand  is  inconsisteot 
with  the  undoubted  privilege  of  either  to  con- 
tinue the  same  business  in  his  own  name. 

It  appears,  then,  that  upon  the  dissolutiooof 
the  partnership  between  the  plaintiff  and  the 
defendant,  there  was  nothing  left  which  would 
probably  draw  to  it  the  custom  of  the  firm. 
The  agencies  which  the  partnership  had  secured 
were  determinable  at  the  will  of  the  principals, 
and  there  could  be  no  property  in  them,  jber 
actually  ceased  upon  a  dissolution  of  the  finn; 
and  each  partner  was  left  free  to  continae  busi- 
ness in  his  own  name,  and  to  procure  for  him- 
self alone  the  employment  of  such  of  the  insur- 
ance companies  formerly  represented  by  the 
firm  as  might  desire  his  services.  The  success 
of  either  in  controlling  the  former  custom  of 
the  firm  depended  upon  hisown  personal  capac- 
ity for  attracting  and  holding  patrona^,  and 
not  upon  anything  he  had  received  upon  the 
dissolution  more  than  was  received  by  the 
other.  Each  had  the  same  opportunities  as 
the  other  for  competing  for  their  old  business; 
and,  if  one  had  any  advantage  over  the  other 
in  that  competition,  it  coulci  onl^  have  been 
by  reason  of  his  personal  quahfications.  in 
which  the  other  partner  by  reason  of  the  con- 
tract of  partnership  certainly  acquired  no  right 
which  continued  after  the  relation  of  partners 
had  ceased  to  exist.  It  appears,  therefore,  tbat 
upon  the  dissolution  each  partner  by  its  legal 
effect  took  with  him  his  chance  of  securing  the 
patronage  of  the  old  firm,  without  any  advan- 
tage over  the  other,  except  such  as  was  purely 
personal  to  himself. 

We  do  not  see  tbat  the  broad  allegation  that 
the  goodwill  was  worth  $10,000  helps  plaint- 
iff's case.  This  means,  we  presume,  that  if 
the  exclusive  right  to  carry  on  the  old  bupiness 
were  secured  to  either  party,  or  to  some  third 
person,  it  would  be  worth  to  the  person  so  con- 
tinuing the  business  the  sum  named.  But,  in 
the  absence  of  a  special  agreement,  the  law 
secures  this  right  to  neither  partner.  On  tbe 
contrary,  each  member  of  the  firm  was  enti- 
tled to  pursue  the  same  business  in  bis  own 
name,  and  to  compete  for  the  former  custom  of 
the  partnership.  Nor  does  the  offer  of  the 
plaintiff  to  pay  the  defendant  $5,000  for  hi-* 
interest  in  the  goodwill  affect  the  question. 
The  plaintiff  was  not  entitled  to  demand  that 
the  defendant  should  transfer  to  him  his  privi- 
lege of  competing  for  the  old  business  upon 
payment  of  its  value;  nor  can  he  thrust  his 
own  right  upon  the  defendant,  and  make  him 
pay  for  it.    The  alleged  fact  that  the  plaintiff 
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paid  a  sum  of  mone^r  to  defendant  as  a  consid- 
eration for  entering  into  the  partnership  does 
not  alter  the  rights  of  the  parties,  so  far  as  this 
question  is  concerned.  The  probability  of  his 
being  able  upon  dissolution  to  retain  or  secure 
a  fair  share  of  the  patronage  of  the  firm  is  a 
question  the  plaintiff  should  have  considered 
before  he  paid  his  money. 

We  have  found  no  case  in.  point,  but  the  prin- 
ciples announced  in  Avsten  v.  Boys,  2  De  Gex 


<&  J.  626,  are  in  accordance  with  the  views  ex- 
pressed in  this  opinion.  See  also  Smith  v.  Oibbs, 
44  N.  H.  385. 

A  utten  v.  Boys  was  a  case  of  a  partnership 
between  solicitors,  but  we  see  no  difference  in 
principle  between  such  a  partnership  and  that 
of  insurance  agents. 

There  is  no  error  in  t/ie  Judgment,  and  it  is 
afflrmed. 


VIRGINIA  SUPREME  COURT  OF  APPEALS. 


Philip  L.  JAMESON,  Appt., 

V, 

WUliam  MAJOR'S  ADMINISTRATOR  et  al. 
r....Va ) 

1.  A  decree  declaring  a  person  entitled  to  a  share 
of  a  legacy,  with  Interest,  and  adJudijrInK  the  true 
oonstraction  of  a  will,  with  directions  that  all 
future  proceedinfTS  in  the  cause  be  in  accordance 
with  such  construction,  but  making  no  decree 
for  any  money,  is  not  final. 

2.  There  is  no  limltatloii  upon  the  time  with- 
in which  an  appeal  will  lie  from  an  interlocutory 
decree  settling  the  principles  of  a  cause.  The 
limitation  of  one  year  upon  the  time  for  appeal- 
ing provided  by  eection  8456,  of  the  Code,  runs 
only  as  against  a  final  decree. 

3.  A  will  providing  that  after  the  death 
of  testator^fl  daughter  certain  money 
should  be  "eqoafiy  divided  amongst  her 
surviving  children  and  the  issue  of  such  as  may 
be  dead,  such  issue  taking  per  gtirpea  and  not  per 
eapita,^^  annexes  the  condition  of  Burvivorship 
only  to  the  children  of  the  daughter  and  not  to 
their  issue;  and  on  the  death,  during  the  daugh- 
ter's lifetime,  of  one  of  her  children,  leaving  is- 
sue, the  interest  of  such  issue  is  vested,  and  is  not 
defeated  by  death  during  the  lifetime  of  such 
daughter. 

(April  18, 1889.) 

APPEAL  by  petitioner,  from  certain  decrees 
of  the  Circuit  Court  of  Culpeper  County, 
dismissing  a  petition  forrebearine  and  constru- 
ing the  will  of  William  Major,  deceased,  and 
settling  the  rights  arising  thereunder.  Af- 
firmed.    « 

The  facts  are  sufficiently  stated  in  the  opin- 
ion. 

Messrs.  Green  A  Miller,  J.  W.  Bell  and 
G.  D.  Gray,  for  appellant: 

The  rule  which  reads  a  pif  t  to  survivors  sim- 
ply as  applying  to  objects  living  at  the  death  of 
the  testator,  is  confined  to  those  cases  in  which 
there  is  no  other  period  to  which  survivorship 
can  be  rpf erred;  and  where  such  gift  is  preceded 
by  a  life  or  other  prior  interest,  it  takes  effect 
io  favor  of  those  who  survive  the  period  of  dis- 
tribution, and  of  those  only. 

8  Jarman,  Wills,  5th  Am.  ed.  588. 

This  view  of  Mr.  Jarman  has  been  the  con- 
trolling rule  in  many  of  the  courts  of  America; 
and  has  been  the  subject  of  direct  adjudication 
in  New  Jersey,  New  Hampshire.  Ohio  and 
Illinois. 

Van  TiUmrgh  v.  Hollinshcad,  14  N.  J.  Eq. 
32;  WiUiamson  v.  Chamberlain,  10  N.  J.  Eq.  878; 
Slack  V.  Bird,  28  N.  J.  Eq.  288;  BiU  v.  Bock* 
8  L.  R.  A. 


inffham  Bank,  45  N.  H.  270;  Sinton  v.  Boyd,  19 
Ohio  St.  80;  Btatc/{ford  v.  Neu>berry,  99  111.  77. 
Where  a  testator  uses  the  words  "my  surviv- 
ing children/'  etc.,  the  courts  should  determine 
that  he  meant  to  refer  to  those  surviving  him; 
and  it  seems  equally  true  that  where  he  refers, 
as  in  this  case,  to  the  surviving  children  of  an- 
other, be  should  mean  those  only  who  survived 
such  other. 

See  Hansford  v.  Elliott,  9  Leigh,  79;  Brent 
V.  Washington,  18  Gratt.  626:  Stone  v.  Nichol- 
son, 27  Qratt.  1;  Swinton  v.  Legare,  2  McCord, 
Ch.  440;  Re  Ryder,  11  Paige,  185. 

The  word  surviving,  in  the  fourth  clause 
of  William  Major's  will,  was  intended  by  the 
testator,  and  should  be  construed  by  the 
court,  to  qualify  both  the  words  children  and 
issue. 

Where  a  definite  time  has  been  fixed  for  the 
endurance  of  a  particular  estate  with  a  re- 
mainder to  a  class,  the  remainder  has  been  held 
to  be  vested  in  those  members  of  the  class  liv- 
ing at  the  death  of  the  testator,  subject  to  open 
and  let  in  after-born  members  of  that  class,  and 
to  be  devested  as  to  those  of  the  class  who  shall 
die  without  issue. 

Croxall  v.  Sliererd,  72  U.  S.  5  Wall.  268  (18 
L.  ed.  672). 

Messrs,  Catlett  Gibson  and  A.  MeD. 
Green*  for  appellees: 

The  nature  and  effect  of  such  correlated  de- 
crees as  those  in  this  case  have  been  considered 
and  adjudicated  in  Harvey  v.  Branson,  1  I^igh, 
108.  and  Norfolk  Trust  Co.  v.  Foster,  78  Va.  418. 

The  decree  of  the  second  of  April,  1883,  is  a 
final  decree. 

Johnson  v.  Citizens  Bank^  83  Va.  68;  Ran- 
dolph V.  Wright,  81  Va.  608. 

If  this  was  a  petition  to  rehear  a  final  de- 
cree, it  could  not  be  filed  after  the  expira- 
tion of  the  term  of  court  at  which  the  decree 
complained  of  had  been  entered. 

Parker  v.  Logan,  82  Va.  376. 

The  provisions  of  the  Act  of  1884,  embraced 
in  section  3474  of  Code  of  1887,  apply;  and 
this  appeal  must  be  dismissed  as  havmg  been 
improvidently  awarded. 

Jordan  v.  Cunningham,  7  S.  E.  540. 

Upon  the  death  of  Corbin  D.  Jameson,  leav- 
ing an  infant  child  him  surviving,  this  child 
took  a  vested  interest  in  this  legacy,  which  was 
absolute  and  indefeasible,  and  not  subject  to  be 
devested  by  her  death  in  the  lifetime  of  her 
grandmother.  Mrs.  John  Jameson. 

Upon  the  death  of  the  infant  child  unmar- 
ried this  interest  passed  to  her  mother,  appel- 
lee, as  her  sole  befr  and  distributee. 

Hansford  v.  Elliott,  9  Leigh,  79;  Martin  v. 
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Kirby,  11  Gratt.  67;  Stone  v.  Nicholson,  27 
Hratt.  1;  Gatlett  y.  Marshall,  10  Leigh,  83;  Row- 
Utt  y.  Bowlett,  6  Leigh,  20. 

Words  of  sumyorship,  added  to  a  tenancy 
in  common,  in  a  will,  are  to  he  applied  to  the 
death  of  the  testator  unless  an  intent  to  post- 
I)one  the  yesting  is  apparent. 

Maberly  y.  Strode,  8  Ves.  Jr.  450. 

Where  there  is  a  devise  to  such  a  class  of 
legatees  as  suryive  the  period  of  distribution, 
and  the  issue  of  such  as  are  then  dead,  the 
gift  to  "Such  issue  is  original  and  substantiye, 
and  not  substitutional,  and  therefore  neces- 
sarily yests  upon  the  death  of  their  parents. 

Jannan,  Wills,  chap.  80,  p.  750:  Wliite  y. 
Baker,  2  DeG.  F.  &  J.  55;  Brent  v.  Washing- 
ton, 18  Gratt.  531;  Clarkson  y.  Booth,  17  Gratt. 
490;  2  Redfleld,  Wills,  874;  Re  MerrUk^s  Trusts, 
L.  R.  1  £q.  551;  Ma/rHn  y.  Holgate,  L.  R.  1  H. 
L,  Cas.  175;  Roe  v.  Jefery,  7  T.  R.  589;  Lynch 
y.  Hill,  6  Munf.  114;  Re  WUdman's  Trusts,  1 
Johns.  &  H.  802. 

In  the  case  of  the  class  being  the  children  of 
a  person  named,  the  remainder  will  yest  in 
those  who  answer  the  description  at  the  time 
of  the  deyise;  and,  if  any  other  persons  come 
into  bein^  so  as  to  answer  the  same  description, 
the  remainder  will  so  far  devest  as  to  permit 
them  to  share  with  those  living  at  the  time  of 
the  devise  and  the  descendants  of  those  who 
have  since  died. 

2  Lead.  Cas.  Am.  Law  of  Real  Estate,  286; 
Doe  y.  Provost,  4  Johns.  61, 

LaesTf  J-y  delivered  the  opinion  of  the  court: 

This  is  an  appeal  from  three  decrees  of  the 
Circuit  Court  of  Culpeper  County,  rendered  re- 
spectively on  the  second  day  of  April,  1883,  the 
17th  of  September,  lt?87,  and  the  4th  of  June, 
1888.  The  case  is  as  follows:  William  Major, 
the  elder,  died  in  1848,  having  first  made  and 
published  his  last  will  and  testament,  as  to  the 
fourth  clause  of  which  this  controversy  has 
arisen,  by  whicli  he  made  provision  for  his 
daughter,  Elizabeth  T.  C.  Jameson,  for  her 
life,  and,  after  her  death,  for  her  survivinff 
children  and  the  issue  of  such  as  might  be  dead. 

The  life  tenant  died  in  1871,  and  in  1888  the 
appellee,  Kate  Jameson,  filed  her  petition  in  the 
chancery  cause  then  pending  in  the  Circuit 
Court  of  Culpeper  for  the  settlement  of  William 
Major's  estate,  the  object  of  which  petition  was 
to  have  a  proper  construction  of  the  said  fourth 
clause  of  his  will.  As  much  of  this  clause  as 
is  necessary  to  be  stated  is  as  follows: 

**4th  Clause.  I  give  to  my  executors  here- 
inafter named,  or  to  that  one  who  for  the  time 
beine  shall  qualify  and  act  as  such,  the  sum  of 
$6,000,  in  trust  for  the  sole  and  separate  use  of 
my  daughter,  Elizabeth  T.  C.  Jameson,  wife 
of  John  Jameson,  for  and  during  her  life;  and 
after  her  death  the  same  is  to  be  equally  divid- 
ed amongst  her  surviving  children  and  tne  issue 
of  such  as  may  be  dead,  such  issue  taking  per 
stirpes  and  not  ow  capita,"  etc. 

The  admitted  facts  are  that  "  William  Ma- 
jor, 8r.,  died  in  the  year  1848;  Elizabeth  T.  C. 
Jameson  died  in  the  year  1871.  At  the  death 
of  William  Major,  Sr.,  Oorbin  D.  Jameson, 
son  of  Elizabeth  T.  C.  Jameson,  was  living. 
Corbin  D.  Jameson  died  in  1864,  leaving  a 
child.  Eliza  Corbin  Jameson,  surviving  mm, 
who  died  in  1865." 
8  L.  R  A. 


The  said  Elizabeth  T.  C.  Jameson  had  four 
children:  Corbin  D.  Jameson  (who  married  the 
said  petitioner,  Kate  Jameson),  John  W.  Jame- 
son f  who  survived  his  mother  and  died  with- 
out issue  and  intestate),  Eliza  Jameson  (who 
married  J.  J.  Porter  and  died  in  1859,  leaving 
no  child),  and  Philip  L.  Jameson,  the  appellant  • 

In  her  said  petition  Kate  Jameson  claimed 
to  be  entitled  to  one  third  of  the  said  l^acj  of 
$6,000,  as  administratrix  and  distributee  of  her 
said  child,  Eliza  Corbin  Jameson.  By  the  de| 
cree  of  April  2,  1888,  she  was  declared  to  be 
entitled  to  one  third  of  the  said  legacy,  with 
interest  from  the  date  of  the  death  of  the  said 
life  tenant;  the  same  adjudged  to  be  the  true 
construction  of  the  said  fourth  clause,  and  all 
future  proceedings  in  the  cause  were  directed 
to  be  in  accordance  with  said  construction. 

In  March,  1886,  Philip  L.  Jameson  filed  bis 
petition  in  said  cause  for  a  rehearing  of  the 
said  decree  of  April,  1883.  On  the  17th  of 
September,  1887,  the  prayer  of  this  peCitioD 
was  denied  and  the  petition  dismissed.  And 
on  the  4th  of  June,  1888,  a  decree  was  ren- 
dered directing  the  receiver  to  collect  certain 
funds  in  the  cause,  and  pay  over  to  Kate  Jame- 
son the  said  one  third  part  of  the  said  $6,000: 
whereupon,  the  appellant  applied  for  mod  ob- 
tained an  appeal  to  this  court. 

The  first  question  to  be  here  detennuied 
arises  upon  the  motion  of  the  appellee,  Kate 
Jameson,to  dismiss  the  appeal  as  improvidaitly 
awarded,  upon  the  ground  that  the  decree  on 
the  second  of  April,  1883,  was  a  final  decree  as 
to  the  matter  in  hand,  and,  two  years  having 
elapsed  before  an  appeal  was  applied  for,  the 
Statute  of  Limitations  barred  the  appeal.  This 
question  presents  neither  novelty  nor  difficulty. 

As  was  said  by  Staples,  J.,  in  I^n  v.  Mc- 
Leod,  82  OraU.  370:  "  Accordinff  to  the  uni- 
form decisions  of  this  court,  a  decree  which 
disposes  of  the  whole  subject,  gives  all  the  re- 
lief that  is  contemplated,  and  leaves  nothinr  to 
be  done  by  the  court,  is  only  to  be  regardea  as 
final.  Vanmeter  v.  Vanmeter,  8  Gratt  148; 
Harvey  v.  Branson,  1  Leigh,  108.  On  the 
other  hand,  every  decree  which  leaves  anything 
in  the  cause  to  be  done  by  the  court  is  inter- 
locutory, as  between  the  parties  remaining  in 
court." 

In  the  language  of  Judge  Baldwin  in  Codbe 
v.  Gilpin,  1  Rob.  (Va.)  20:  *'  Whan  the  fur- 
ther action  of  the  court  in  the  cause  is  neces- 
sary to  give  completely  the  relief  contemplated. 
then  the  decree  upon  which  the  question  aittes 
is  to  be  regarded  not  as  final  but  as  interlocu- 
tory." 

The  rule  laid  down  in  Ooeke  v.  Otlpin  has 
been  repeatedly  recognized  by  this  court,  and  is 
now  the  established  doctrine.  Fleming  v.  Bell- 
ing, 8  Gratt.  292;  Ambrousev,  KOler,  22  Gratt. 
769,  774;  Rawiings  v.  RawUngs,  75  Va.  76; 
Elder  v.  Harris,  75  Va.  68;  Battaile  v.  Jfttiy- 
land  Hospital,  76  Va.  68;  Pace  v.  Fieklin,  T6 
Va  292;  Johneon  v.  Anderson,  76  Va.  765; 
Wright  v.  Strother,  76  Va.  857;  Miller  y.  Cook, 
77  Va.  806;  Norfolk  Trust  Go.  v.  Fatter,  78  Va. 
418;  Oralle  v.  Cralle,  79  Va.  182;  Jones  v.  Tur- 
ner, 81  Va.  709^  Parker  v.  Logan,  ^  Va.  878L 

An  appeal  will  lie  to  this  court  from  a  de- 
cree adjudicating  the  principles  of  a  cause,  al< 
though  the  same  may  not  be  a  final  decree 
a  8454,  Code  Va.);  and  an  appeal  also  ^ea 
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irom  a  final  decree;  so  that  a  party  mtLj  ap- 
peal at  once  from  a  decree  settling  the  princi- 
ples in  a  cause  against  him,  or  be  may,  at  his 
option,  await  the  final  decree  in  the  cause  and 
then  appeal.  There  is  no  limitation  upon  the 
time  wherein  an  appeal  will  lie  from  an  inter- 
locutory decree  settling  the  principles  of  the 
cause,  such  running  only  as  against  the  final 
decree,  the  statute  providing  under  the  law 
now  in  force  that  **  No  petition  shall  be  pre- 
.sented  for  an  appeal  from  any  final  decree 
which  shall  have  been  rendered  more  than  one 
year  before  the  said,  petition  is  presented. "  Code 
Va.  S  8455. 

The  decree  of  April  2, 1888.  was  a  decree 
which  adjudicated  the  principles  of  the  cause; 
and  from  it,  as  such  interlocutory  decree  ad- 
judicating the  principles  of  the  cause,  the  ap- 
pellant might  have  appealed,  but  he  was  not 
barred  by  his  failure  to  do  so  until  the  final  de- 
cree bad  been  rendered  in  the  cause. 

By  the  said  decree  of  April  2,  1883,  no  relief 
was  granted,  no  money  decreed  to  be  paid; 
^something  was  left  for  the  court  to  do,  and 
that  was  to  decree  the  relief  prayed  for;  and 
that  was  not  done  until  the  4th  of  June,  1888, 
4md  the  appeal  was  allowed  in  September  fol- 
lowing, and  was  within  the  statute,  which  at 
that  time  was  two  years.  Code  1878,  §  17, 
«hap.  178. 

The  motion  to  dismiss  the  appeal  must  there- 
fore be  overruled. 

The  error  assigned  by  the  appellant  to  the 
decree  of  April,  1883,  is  that  the  circuit  court 
•erred  in  its  construction  of  the  fourth  clause  of 
the  will  of  William  Major,  Sr.,  in  decreeing 
that  Kate  Jameson,  as  administratrix  of  her 
said  child,  became  entitled  to  one  third  part  of 
aaid  legacy  of  $6,000,  with  interest  from  the 
date  of  the  death  of  Elizabeth  T.  C.  Jameson, 
and  insists  that  the  rule  which  reads  a  gift  to 
survivors  simply,  as  applying  to  objects  living 
at  the  death  of  the  testator,  is  confined  to  those 
cases  in  which  there  is  no  other  period  to  which 
survivorship  can  be  referred,  and  that,  where 
such  gift  is  preceded  by  a  life  or  other  prior  inter- 
est, it  takes  effect  in  favor  of  those  who  survive 
the  period  of  distribution,  and  of  those  only;  cit- 
ing 3  Jarman  on  Wills,  5th  Am.  ed.  p.  588; 
Van  TUbvrgh  v.  Hollinshead,  14  N.  J.  Eq.  32; 
Williamson  v.  Chamderlain,  10  N.  J.  Eq.  373; 
Slack  V.  Bird,  28  if.  J.  Eq.  288;  HiU  v.  Rock- 
ingham Bank,  45  N.  H.  270;  Sifiton  v.  Bopd, 
19  Ohio  St.  80;  Blatchford  v.   Neuiberry,  99 

m.  77. 

That  when  a  testator  uses  the  words  "  my 
surviving  children,"  the  court  should  deter- 
mine that  he  meant  to  refer  to  those  surviving 
him;  but  when  he  refers  tu  the  surviving  chil- 
dren of  another,  he  should  be  held  to  refer  to 
those  only  who  survive  such  other. 

This  question  is  one  of  intention,  and  the 
•cardinal  rule  is  to  collect  the  intention  of  the 
testator  from  the  whole  will  taken  together, 
without  regard  to  anything  technical:  and  if 
the  intent  be  lawful— that  is,  does  not  create 
perpetuities  or  violate  any  rule  of  law — then 
the  courts  will  give  it  effect.  Words  of  sur- 
^vorsbip,  in  cases  where  these  come  in  ques- 
tion, are  to  be  referred  to  the  period  of  the 
death  of  the  testator,  unless  some  contrary  in 
tent  appears.  Randolph  v.  Wriffht,  81  Va.  611, 
612;  Hansford  v.  Elliott,  9  Leigh,  79-94;  New- 
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ton  V.  Ayscough,  19  Ves.  Jr.  536;  2  Jarman, 
Wills,  736,  738,  740,  741;  Taaffe  v.  Conm^,  10 
H.  L.  Cas.  78;  Stone  v.  Uiois  (Va.)  5  S.  E. 
Rep.  282. 

The  bequest  to ''my  daughter  for  and  during 
her  life,  and  after  her  death  the  same  to  be 
equally  divided  amongst  her  surviving  chil- 
dren," standing  alone,  provides  for  the  children 
of  the  life  tenant,  and  for  them  only  who  survive 
their  mother..  But  the  words  ' '  and  the  issue  of 
such  as  may  be  dead,  such  issue  taking  per 
stirpes  and  not  per  capita,'*  raise  a  question  of 
some  difficulty,  and  the  precise  question  appears 
to  have  been  decided  not  always  uniformly. 

When  the  payment  of  a  legacy  is  postponed 
to  a  period  subsequent  to  the  aecease  of  the 
testator,  if  futurit^r  is  annexed  to  the  substance 
of  the  gift,  the  vesting  is  suspended;  but  if  it  ap- 
pears to  relate  to  the  time  of  payment  only,  it 
vests  instanter.  If  the  bequest  is  to  a  person 
at  the  age  of  twenty-one  years,  or  at  the  end 
of  a  definite  period  after  the  death  of  the  testa- 
tor, or  is  made  contingent  upon  the  happening 
of  some  future  event,  as  the  death  of  the  life 
tenant  before  the  death  of  the  legatee,  the  vest- 
ing, not  the  payment  merely,  is  deferred;  and, 
consequently,  when  the  legatee  dies  before  the 
period  ends  or  the  contingency  happens,  the 
legacy  fails.  It  would  he  otherwise,  obvi- 
ously, if  the  legacy  should  be  given  in  the  first 
instance  to  the  legatee  and  then  payment  post- 
poned: and  when  the  question  arises  upon  the 
construction  of  a  clause  substituting  the  chil- 
dren of  legatees  who  die  before  the  period  of 
distribution  or  enjoyment,  if  there  are  express 
provisions  requiring  the  children  thus  substi- 
tuted to  survive  in  like  manner  sueh  period  or 
event,  the  Vule  would  be  the  same  as  to  them. 
But  that  is  not  this  case.  Here  we  have  no  ex- 
press requisition  that  the  children  thus  substi- 
tuted shall  survive  such  {period;  and  the  ques- 
tion is  whether  the  substituted  gift  is  by  neces- 
sary intendment  to  be  construed  as  applying 
only  to  such  issue  as  may  happen  to  be  living 
at  such  period,  or  whether  the  issue  surviving 
the  parent  are  absolutely  entitled— in  other 
words,  whether  the  gift  to  the  issue. is  by  im- 
plication subject  to  the  same  contingency  of 
survivorship  as  the  gift  to  the  parents. 

Before  any  adjudication  upon  this,  Mr.  Jar- 
man says,  the  prevalent  notion  seems  to  have 
been  that  in  such  cases  it  was  not  allowable  to 
ingraft  on  the  gift  to  the  issue  an  implied 
qualification,  in  order  to  assimilate  their  inter- 
esU  to  that  of  their  parents;  F.  C.  Wood  ob- 
serving in  Be  Wildman's  Trusts,  1  Johns.  & 
H.  302,  which  was  approved  by  Turner,  L.  J., 
in  Be  PaCs  Trust,  3  DeG.  F.  &  J.  293 ;  *'It  is 
said  that  there  is  no  satisfactory  reason  why  a 
condition  of  survivorship  should  attach  to  a 

firent  and  not  to  a  child — a  remark  with  which 
cannot  altogether  agree,  for  there  is  a  very 
considerable  difference  in  the  positions  of  par- 
ents and  their  issue.  It  is  intelligible  that  a 
gift  to  children  should  be  limited  to  those  who 
survive  the  tenant  for  life,  there  being  a  gift 
over  to  their  issue;  but,  in  the  case  of  issue, 
why  a  share  should  be  distributed  among 
surviving  issue,  giving  nothing  to  the  repre- 
sentatives of  those  who  may  be  dead,  is  not  so 
clear.  If  all  are  to  participate,  any  of  them, 
in  making  arrangements  on  marriage  or  other- 
wise, may  rely  upon  this,  that  should  he  die 
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before  the  share  falls  in,  his  family  will  take  it. 
This  observation  does  not  apply  to  the  case 
of  cliildren  under  a  condition  that  they 
must  survive  the  tenant  for  life,  with  substi- 
tuted gifts  to  issue;  because,  notwithstanding 
the  condition  of  survivorship,  their  families 
are  provided  for.  On  the  construction  that 
would  limit  the  issue  entitled  to  those  who  sur- 
vive the  tenant  for  life,  the  objects  of  the 
testator's  bounty  are  placed  in  a  position  which 
is  not  such  as  the  testator  would  desire.  To 
these  considerations  must  be  added  the  inclina- 
tion of  the  court  to  avoid  the  suspense  of  shares, 
as  far  as  can  be  done  consistently  with  the  ex- 
pressed intention. 

These  considerations  have  often  been  held  to 
outweip;h  the  authoritv  of  contrary  decisions, 
and  it  is  now  settled  that  children  are  not  by 
implication  required  to  survive  the  period  of 
distribution  as  expressed  with  regard  to  their 
parents,  in  whose  place  they  stand,  whether 
the  gift  to  the  issue  be  original,  as  when  it  is  to 
such  of  a  class  of  legatees  as  survive  the  period 
of  distribution  and  the  issue  of  such  as  are 
then  dead,  or  strictly  substitutional — that  is, 
devesting  a  previous  vested  gift  to  the  par- 
ent. 

In  the  late  case  of  Martin  v.  Holgate,  decided 
in  the  House  of  Lords  in  1866  ( L.  R.  I  H.  L. 
Cas.  175).  the  Lord  Chancellor  {Lord  Cran- 
wonh)  said  :  "There  has  been  a  conflict  of  de- 
cisions on  this  question,  and  I  do  not  hesitate 
to  say  that  in  the  course  of  the  argument,  and 
even  since,  my  mind  has  from  time  to  time 
considerably  fluctuated.  I  have  come  to  the 
conclusion  that  the  appellant  is  right." 

The  decision  by  the  Master  of  the  Rolls  is 
reported  in  34  Beav.  79,  Holgaie  v.  Jennings. 
The  testator  by  his  will  gave  *  *the  rest,  residue, 
and  remainder  of  my  estate  and  eflfects,  in 
trust  to  pay  over  the  annual  proceeds  there- 
of to  my  said  dear  wife,  for  and  during  the 
term  of  her  natural  life;  and  from  and  immedi- 
ately after  her  decease  to  distribute  and  divide 
the  whole  of  my  said  residuary  estate  amongst 
such  of  mv  said  four  nephews  and  two  nieces 
(naming  them)  as  shall  be  living  at  the  time  of 
her  decease,  in  equal  shares;  but  if  any  or 
either  of  them  should  then  be  dead,  leaving 
issue,  then  it  is  my  will  and  meaning  that  such 
issue  shall  be  entitled  to  their  father's  and 
mother's  share,  but  in  equal  proportions." 

What  happened  was  that  the  wife  survived 
her  husband,  and  at  the  death  of  the  testator 
all  these  four  nephews  and  nieces  were  living. 
Two  of  the  nephews  died  during  the  lifetime  of 
the  tenant  for  life,  without  leaving  iasue. 
Another  of  them,  Edward  Jennings  Martin, 
died  during  the  lifetime  of  the  widow,  leaving 
a  daughter,  Augusta  Mary  Martin,  who  after- 
wards died  an  infant,  also  in  the  lifetime  of 
the  testator's  widow;  so  that,  at  the  death  of 
the  widow,  only  one  nephew  and  two  nieces 
were  living. 

The  Master  of  the  Rolls  decided  that  the 
property  became  divisible  into  three  parts,  and 
went  to  the  surviving  nephew  and  two  nieces; 
to  which  the  representatives  of  Augusta  Mary 
Martin  exceptea  and  appealed. 

The  decision  of  the  Master  of  the  Rolls  was 
sustained  by  the  authority  of  fjord  Langdale 
in  Bennett  v.  Merriman.  6  Beav.  860,  and  Lord 
Justice  Knight  Bruce  m  Macgregor  v.   Mac- 


gregar,  2  Ck>ll.  Ch.  192  and  in  Be  Kirkman> 
Trvsts,  8  DeG.  &  J.  558. 

But  in  favor  of  the  contraiy  construction — 
that  which  gave  to  the  child  a  vested  interest 
at  it«  birth — was  the  authority  of  the  late  F. 
C.  Shad  well  in  Lyon  v.  Coward,  15  Sim.  287: 
of  the  late  V.  C.  Parker  in  Barker  v.  Barker, 
5  DeO.  &  Sm.  758;  of  V.  G.  Stuart  and  X.  J. 
Turner.  And  the  Lord  Chancellor  was  of  the 
opinion,  and  it  was  so  decided  by  the  Hoaseof 
Lords,  that  Augusta  Mary  Martin  took  a  vested 
interest  in  one  fourth  of  the  residuary  estate  of 
the  testator.  The  case  was  regarded,  however, 
as  one  of  so  great  nicety  that  the  costs  weie 
decreed  out  of  the  testator's  estate,  the  word 
"issue"  being  construed  to  mean  children,  and 
the  gift  to  the  children  was  held  not  to  be  sub- 
stitutional, but  an  original  gift — Lord  Chelms- 
ford observing :  "It  is  not  to  the  nephews  and 
nieces  absolutely,  and,  in  the  event  of  tbdr 
dying  in  the  lifetime  of  the  tenant  for  life,  then 
to  their  children  ;  but  to  such  of  the  nepbevrs 
and  nieces  as  shall  be  living  at  the  death  of  the 
tenant  for  life,  and  to  the  children  of  such  as 
shall  then  be  dead,  leaving  children.  The  share 
which  the  children  were  to  take  could  never 
have  vested  in  their  parents,  because  it  is  only 
in  the  event  of  the  parents  not  having  become 
entitled  to  them  that  they  are  given  to  the 
children.  This  distinction  between  original 
and  substitutional  gifts  may  furnish  some  aid 
to  the  construction  of  the  will.  When  a  gift  is 
substitutional  it  may  much  more  easily  be  pre- 
sumed that  a  contingency  on  which  the  oriei- 
nal  gift  depends  is  in^tended  to  be  applied  to  toe 
gift  which  comes  in  its  place  than  in  the  case  of 
two  independent  gifts." 

The  case  of  Austin  v.  Bristol,  40  Conn.  120, 
is  a  case  somewhat  similar  to  the  one  at  bar. 
the  grandchild  in  that  case  surviving  the  father 
(who  predeceased  the  testator),  and^then  dying 
before  the  tenant  for  life.  In  that  case  it  was 
held  that  the  grandchild  took  an  immediate 
vested  interest  under  the  will,  and  that  her 
administrator  was  entitled,  after  the  death  of 
the  widow,  to  one  fitth  of  the  estate ;  ciUng 
Martin  v.  Uolgate,  supra^  and  the  subsequent 
case  of  Be  Orton's  Trust,  L.  R.  3Eq.  Cas.  875; 
and  the  case  was  decided  upon  the  weight  of  au- 
thority, the  Judges  expressing  some  hesitation 
in  the  matter. 

We  see  no  defect  in  the  reason  of  the  rule 
that  if  futurity  is  attached  to  a  gift,  which  post- 
pones the  substance  of  the  gift,  the  vesting  is 
suspended,  because  the  will  so  provides,  and  the 
intention  of  the  testator  must  be  given  effect 
But  if  futurity  is  not  expressly  attached  to  the 
substance  of  the  gift,  it  is  by  presumption  only 
that  it  can  be  so  annexed,  and  there  is  no  reason 
to  presume  it  in  the  case  of  one  gift  because  it 
is  annexed  to  another  independent  gift,  and  it  is 
more  reasonable  to  presume  that  the  testator 
expressed  his  intention  than  that  it  was 
omitted. 

The  taking  of  the  children  is  expressly  poa- 
poned  to  the  death  of  their  mother,  and  the 
gift  is  then  to  such  as  survive  her;  but  the  gift 
is  simply  to  the  issue  of  such  as  may  be  dead, 
this  being  a  gift  to  the  issue,  not  of  what  the 
father  took  under  the  will,  but  of  what  he 
could  not  take,  and  because  he  could  not  take 
it  under  the  contingency  ;  and  the  issue  took 
not   by  substitution,  but  an  original  gift,  to 
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which  no  coadition  of  survivorship  of  the  life 
tenoDt  is  annexed  by  the  testator. 

The  decrees  of  the  Circuit  Court  appealed 
from  so  deciding,  we  think  they  are  right,  and 
they  must  he  affirmed. 


Lewis  P.,  and  Hinton,  J.,  concur. 
RiehardsoD*  «/l ,  absent 
Fanntleroy*/.,  dissents. 


SOUTH  CAROLINA  SUPREME  COURT. 


STATE  OF  SOUTH  CAROLINA,  ex  rel. 
CHARLESTON,  CINCINNATI  &  CHI- 
CAGO R.  CO.,    et  al., 

V, 

Robert  W.  WHITESIDES,  Chairman  of 
County  Comrs.,  etc.,  et  al. 

(....8.C ) 

1.  BfaAdanms  is  the  proper  proceedings 

when  a  party  has  a  legal  risrht  to  the  enjoyment 
of  which  the  discharge  of  a  ministerial  duty  on 
the  part  of  a  public  officer  who  refuses  to  per- 
form it  is  necf>saary,  and  the  party  has  no  other 
adequate  remedy. 

2.  A  ministerial  duty  on  the  part  of  a  public 
officer  is  some  duty  imposed  expressly  by  law, 
not  by  contract,  or  which  arises  necessarily  as  an 
incident  to  the  office,  involving  no  discretion  in 
its  exercise,  but  mandatory  and  Imperative. 

3.  Wherea  township  issues  railroad  aid 
bonds  under  an  Act  which  is  subsequently  de- 
clared unconstitutional,  and  it  is  agreed  that  the 
bonds  shall  be  held  by  a  third  party  until  the  road 
is  in  a  certain  state  of  completion,  to  be  deter- 
mined by  the  oertficate  of  the  engineer  in  charge, 
and  shall  then  be  delivered  to  the  construction 


company,  provided  the  engineer*s  certificate  is 
indorsed  by  the  chairman  of  the  oounty  commis* 
sioners  and  his  signature  attested  by  the  clerk, 
the  whole  transaction  being  a  nullity  there  is  no 
ministerial  duty  imposed  upon  the  said  chairman 
and  clerk  to  indorse  and  attest  the  certificate 
which  will  be  enforced  by  mandamus. 

i-  An  unconstitutional  Act  can  under  no  cir- 
cumstances be  validated  by  the  Legislature. 

5.  The  Act  of  1888*  to  provide  for  the  payment 
of  bonds  issued  by  townships  in  aid  of  railroads* 
under  an  unconstitutional  Act,  which  does  not 
attempt  to  validate  previous  illegal  Acts  but  was 
intended  to  authorize  the  levying  of  a  tax  to  aid 
railroads  which  certain  townships  had  expressed 
a  desire  should  be  aided,  the  amount  of  the  void 
bonds  tielng  taken  as  the  basis  of  the  aid  to  be 
given,  1b  ooustitutional  as  an  exercise  of  the  tax- 
ing power  in  aid  of  public  highways;  especially 
where  the  inhabitants  of  the  locality  to  be  af- 
fected by  the  tax  have  signified  their  assent 
thereto. 

0.  An  Act  which  provides  Ibr  taxation  for 
the  payment  of  bonds  issued  in  aid  of  rail«> 
roads  by  townships  is  nut  subject  to  the  objec- 
tion that  it  does  not  promote  a  public  purpose. 

(April  16, 1889.) 


NOTK.— 3fanrfamu8;  nature  of  the  process. 

It  is  not  by  the  office  of  a  person  to  whom  the 
writ  is  directed,  but  the  nature  of  the  thing  to  be 
done,  that  the  propriety  or  impropriety  of  issuing 
a  mandamus  is  to  be  determined.  Martin  v. 
Ingham,  38  Kan.  641. 

The  writ  of  mandamus  doss  not  issue  from  or  by 
any  prerogative  power,  and  is  nothing  more  than 
the  ordinary  process  to  which  everyone  is  entitled 
where  it  is  the  appropriate  process.  Ky.  v.  Den- 
nison.  65  U.  S.  ^  How.  66  (16  L.  ed.  717^ 

It  cannot  usurp  the  function  of  an  appeal  or  writ 
of  error.  State  v.  Engelmann,  8  West.  Kep.  217,  86 
Mo.  6fil;  State  v.  Buhler,  8  West.  Rep.  296,  90  Mo. 
500. 

It  is  the  appropriate  remedy  to  set  in  motion  the 
machinery  of  the  court  to  which  it  is  addressed; 
but  it  will  not  direct  the  performance  of  any  par- 
ticular Judicial  act,  nor  will  it  lie  to  correct  the  er- 
rors of  inferior  trlbuneUs  by  annulling  what  they 
have  done  erroneously.  State  v.  St.  Louis  Ct.  of 
Appeals,  3  West.  Rep.  260,  87  Mo.  374. 

It  is  not  ordinarily  granted  when  the  party  ag- 
grieved has  another  adequate  remedy.  Ex  parte 
Barksdale  r  Virginia  (Jommissioners '')  112  U.  S.  177 
128  L.  ed. 691);  Cox  v.  U.  8.  ( "Secretary  v.  McGar- 
raban  " )  76  U.  8.  9  Wall.  298  (19  L.  ed.  679);  Ejc  parte 
Conn.  Mut.  L.  Ins.  Co.  26  L.  ed.  561;  Sheridan  v. 
Fleming  (Mo.)  8  West.  Rep.  732;  State  v.  Engel- 
mann, supra;  State  v.  Megown,  5  West.  Rep.  <fi96, 
89  Mo.  156;  State  v.  Buhler,  suprci;  Toby  v.  Hakes,  3 
New  Eng.  Rep.  663,  54  Conn.  274;  U.  S.  v.  District  of 
Columbia  (D.  C.)  6  Cent.  Rep.  285.  5  Mackey,  889. 

But  the  existence  of  a  supposed  equitable  remedy 
is  not  ground  for  refusing  a  mandamus.  Phoenix 
Iron  Co.  V.  Com.  5  Cent.  Rep.  000, 118  Pa.  563. 

Requisites  to  valid  application. 
There  are  two  essential  requisites  to  a  valid  appli- 
8L  R  A. 


cation  for  a  mandamus,  namely:  the  legal  duty  im- 
posed upon  the  defendants  to  do  the  thing  they  are 
asked  to  do,  and  a  pecuniary  injury,  which  cannot 
be  compensated  in  damages,  resulting  to  the  plaint- 
iff from  their  refusal  to  do  it.  People  v.  Masonic 
Benev.  Aseo.  98  TIL  686;  Hatch  v.  Oty  Bank,  1 
Rob.  (La.)  470;  State  v.  St  Louis  Paint  Mfg.  Co.  4 
West.  Rep.  285, 21  Mo.  App.  538. 

Clear  legal  right  must  be  shown. 

Mandamus  lies  in  all  cases  where  the  plaintiff  has 
a  clear  legal  right  to  the  performance  of  some  of- 
ficial or  corporate  act  by  a  public  officer  or  corpo- 
ration, and  no  other  adequate,  specific  remedy  ex- 
ists. Smalley  v.  Tates,  36  Kan.  519;  Phoenix  Iron 
Co.  V.  Com.  5  Cent.  Rep.  688,  113  Pa.  563;  State  v. 
McGrath,  10  West.  Rep.  3B8,  92  Mo.  365;  U.  S.  v.  Bay- 
ard (D.  C.)  7  Cent.  Rep.  343,  5  Mackey,  428;  Aspen  v, 
ABpen  Town  &  Land  Co.  10  Colo.  191;  People  v.  N. 
Y.  Police  Comrs.  9  Cent.  Rep.  728,  107  N.  Y.  235; 
People  V.  Knickerbocker.  1  West.  Rep.  870, 114  111. 
530;  State  v.  Newman,  .8  West.  Rep.  r29,  91  Mo.  445; 
State  V.  Nelson,  21  Neb.  672. 

When  a  person  desires  to  be  placed  in  the  posses- 
sion of  a  right  illegally  and  unjustly  withheld  from 
him,  the  writ  of  mandamus  is  a  proper  remedy  to 
compel  the  delivery  of  the  thing  itself  the  with- 
holding of  which  constitutes  the  injury  complained 
of.    Smalley  v.  Yates,  38  Kan.  519. 

When  money  is  in  the  custody  of  the  department 
of  state,  to  which  the  petitioner  has  a  clear  legal 
right,  and  by  an  Act  of  Congress  the  secretary  is 
direct<Hl  to  pay  it  over  to  him,  mandamus  will  lie 
to  compel  its  payment.    U.  S.  v.  Bayard,  suprti. 

Where  the  demand  of  a  person  entitled  to  the  use 
of  water  is  rejected  upon  proper  tender  of  the 
rate«,  etc.,  mandamus  is  his  proper  remedy. 
Wheeler  v.  Northern  Colo.  Irrigation  Co.  10  Colo. 
582. 

If  a  board  of  commissioners  arbitrarily  refuse  an 
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PETITION  for  a  writ  of  mandamus  to  com- 
pel the  Cbairman  and  Clerk  of  the  County 
Commissioners  of  York  County  to  indorse  and 
attest  a  certain  certificate.     Dismissed, 

The  facts  are  fully  stated  in  the  opinion. 

Messrs.  James  F.  Hart*  Sheppard 
Brofl.t  Robert  W.  Shand  and  Hender- 
son Bros,  for  relators. 

Messrs,  C.  E.  Spencer*  W.  B.  MeCaw» 
Wilson,  WiUon  A  McDow,  N.  W. 
Hardin  and  D.  £•  Finlej-  for  respondents. 

Simpson*  Ch,  J.,  delivered  the  opinion  of 
the  court: 

The  inhabitants  of  Broad  River  Township 
in  York  County,  under  the  provisions  of  the 
amended  Charter  of  the  Gfeor^etown  &  North 
Carolina  Narrow  Qauge  Railroad  Company, 
1888,  which  company  afterwards  became  the 
Charleston,  Cincinnati  &  Chicago  Railroad 
Company,  voted  a  subscription  of  $24,000  to 
said  roaa,  payable  in  7  per  cent  coupon  bonds, 
upon  the  authority  of  which  the  county  com- 
missioners of  said  county  executed  the  neces- 
sary bonds  for  the  payment  of  said  subscrip- 
tion. These  bonds,  by  an  arrangement  between 
the  parties,  were  placed  in  the  possession  of 
the  relator,  the  "Boston  Safe  Deposit  &  Trust 
Company/'  to  be  held  until  the  road  was  com- 
pleted as  follows,  to  wit:  five  miles  from  the 
township  line  between  Cherokee  and  Broad 
River;  when  upon  a  certificate  of  that  fact  by 
the  engineer  of  the  Massachusetts  &  Southern 
Construction  Company,  indorsed  by  the  chair- 
man of  the  county  commissioners,  his  signa- 
ture attested  by  the  clerk  of  the  board,  beins 
presented  to  said  trust  company,  $12,000  of 
said  bonds  were  to  be  delivered  to  the  Massa- 


chusetts &  Southern  Construction  Company; 
and  upon  a  similar  certificate,  that  the  road 
had  been  completed  through  said  township,  ibe 
remaining  $12,000  were  to  be  delivered  to  said 
construction  company. 

This  arrangement  was  reduced  to  writing 
and  signed  by  a  majority  of  the  countv  com- 
missioners, and  in  accordance  therewith  the 
$24,000  of  bonds  were  placed  in  the  hands  of 
the  trust  company. 

Upon  the  completion  of  the  road  throagh 
the  township,  the  engineer  executed  the  re- 
quired certificate,  as  above;  but  the  respoodent, 
Whitesides,  county  chairman  aforesaid,  de- 
clined to  indorse  it,  for  other  reasons,  however, 
than  that  said  road  had  not  been  completed; 
and  the  clerk  of  the  board  also  declared  that 
he  would  not  in  any  event  attest  the  signatme 
of  the  chairman. 

Under  these  circumstances  the  relators  com- 
menced the  proceeding  now  before  us,  in  the 
original  jurisdiction  of  this  i-ourt,  pia^ng  that 
a  mandamus  do  issue  commanding  said  chair- 
man to  indorse  the  certificate  of  the  engineer 
and  said  clerk  to  attest  his  signature  to  said  in- 
dorsement, as  stipulated;  so  that  the  said 
trust  company  might  be  authorized  to  deliver 
the  bonds  mentioned,  to  the  said  construction 
company. 

There  is  no  serious  dispute  as  to  the  maia 
facts  of  the  case,  and  these  are  safficiently 
stated  above.  The  difficulty,  however,  grows 
out  of  the  legal  questions  raised,  and  ihoe  in- 
volve primarily  a  discussion  of  the  law  of  man- 
damns,  and  its  application  to  these  conceded 
facts;  and  secondly,  the  constitutionality  of  the 
recent  Act  of  the  Legislature,  known  as  "An 
Act  to  Provide  for  the  Payment  of  Township 


application  for  a  oertiflcate  to  praottoe  medicine, 
the  applicant's  remedy  is  by  mandamus.  Harding 
V.  People,  10  Colo.  887. 

Right  dtfpctfids  on  leQcU  duty  of  officer  to  cut. 

The  riffht  to  the  writ,  to  enforce  official  acts,  by  a 
public  officer  depends  upon  his  legal  duty.  Where 
his  duty  Is  clear,  performance  Is  not  excused  by 
his  doubts.  State  v.  Turpen,  1  West.  Rep,  75,  43 
Ohio  St  811. 

^  When  it  Is  apparent  that  defendant  Is  unable  to 
perform  the  act  souffht  to  be  enforced,  the  writ 
will  be  denied.  Ohio  ft  M.  R.  Co.  v.  People,  9  West. 
B?p.  172,120im.200. 

Mandamus  never  lies  to  compel  the  olBcers  of  a 
county  to  do  an  act  which  Is  forbidden  or  not  au- 
thorized by  the  laws  of  the  State.  Chicot  Co.  v. 
Kruae,47Ark.80. 

The  writ  of  mandamus  is  a  remedy  to  compel  any 
person,  corporation,  public  functionary  or  tribu- 
nal to  perform  some  duty  required  by  law,  where 
the  party  seeking  relief  has  no  other  legal  remedy, 
and  the  duty  sougtitto  be  enforced  Li  clear  and  in- 
disputable. Knox  Co.  V.  Aspinwall,  86U.S.  24How. 
are  (le  L.  ed.  TSB);  U,  S.  v.  Boutwell,  84  U.  S.  17  Waa 
604(21L.ed.721). 

A  mandamus  would  be  proper,  but  not  a  man- 
date in  ohancery,  to  compel  public  officers  to  per- 
form a  statutory  duty.  Hanley  v.  Wetmore,  8 
New  Eng.  Rep.  138, 16  R.  1. 886. 

The  writ  must  issue  directly  against  him  whose 
duty  it  is  to  do  the  things  which  the  parties  seek  to 
have  done.  U.  S.  v.  District  of  Columbia  (D.  C.)  6 
Cent.  Rep.  286, 6  Mackey,  889. 

Refusal  to  perform  duty. 
To  Justify  proceedings  by  mandamus,  there  need 
not  be  a  positive  refusal  to  perform  the  duty;  a 
S  L.  R.  A. 


manifest  intention  not  to  perform  Is  aizfflcieoL 
State  V.  Ocean  Co.  1  Cent.  Rep.  888, 47  N.  J.  L.  417. 

Omission  to  perform  a  duty  maybe  equivalent  to 
a  refusal,  to  authorize  an  application  for  a  writ. 
People  V.  Kingston,  2  Cent.  Rep.  167, 101  !i.  Y.  82. 

Mandamus  wQl  not  controU  oj^ial  dtserettosu 
Mandamus  will  not  oontrol  thedisoretion  of  pub- 
lic officers.  Dalton  v.  State,  1  West.  Repw  783,  48 
Ohio  St.  662;  State  v.  Shaw,  1  West.  Rep.  SSi,  note. 
43  Ohio  St.  824;  People  v.  Kniokerbooker,  1  WeK. 
Rep.  876,  114  HL  689;  Dechert  v.  Com.  4  Cent.  Rep. 
760, 118  Pa.  229. 

It  will  not  lie  to  compel  the  performance  of 
duties  or  acts  necessarily  calling  for  the  exetxdw  of 
Judgment  and  discretion.  State  v.  Polioe  Jury,  9 
La.  Ann.  758. 

But  where  there  is  abuse  of  disoretionaiy  power, 
the  courts  wdl  interfere  by  mandamus.  lU.  Stete 
Board  of  Dental  Bxaminers  v.  People,  ID  West. 
Rep.  920. 128  111.  227. 

Duties  eommaruUd  must  be  purely  minMerloL 
Mandamus  lies  to  compel  the  performance  of 
duties  purely  ministerial.   State  v.  Young,  9B  Ul 
Ann.  928. 

Where  purely  ministerial  duties  are  by  statoie 
imposed  upon  the  governor,  and  such  duties  an 
only  such  as  might  be  devolved  upon  any  other 
agent  or  officer,  their  performance  may  lie  cook 
pelled  by  mandamus.  Martin  v.  Ingham,  88  Kan. 
641. 

Where  an  Act  of  Congress  imposes  upona  fedcfal 
officer  a  ministerial  duty,  upon  the  performanee  of 
which  depend  mdlvldual  rights,  it  Is  no  sulBdart 
answer  to  a  mandamus  proceeding  to  set  up  a  ooa- 
trary  direction  by  the  President.  U.  8.  v.  B«yar^ 
rD.  C.)  7  Cent.  Rep.  841,  6  Maokey,  488. 


im. 


State  of  S.  C.  ex  reL  Charleston,  C.  &  C.  R.  Co.  v.  White8U>e8. 
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Bonds  Issued  in  Aid  of  Railroads  in  this  Stale, 
Approved  December.  1888."  These  questions 
will  be  considered  in  their  onler. 

The  principles  which  govern  in  mandamus 
cases^espedallj  where  the  proceeding  is  against 
a  public  officer,  are  very  plain  and  simple,  and 
are  within  a  very  narrow  compass  ;  so  much 
so  as  to  need  no  elaboration  here,  nor  the  cita- 
tion of  authorities.  They  may  be  briefly 
staled  thus:  Where  a  party  has  a  legal  right  to 
the  enjoyment  of  which  the  discharge  of  a 
ministerial  duty  on  the  part  of  a  public  officer 
Is  necessary,  and  he  has  no  other  adequate 
remedy,  in  case  the  officer  refuses  to  discharge 
this  dui^  mandamus  is  the  proper  proceeding. 
High,  £ztr.  Legal  Rem.  g  34  ^^  kq. 

This  writ  was  once  a  prerogative  writ,  and 
in  England  was  supposed  to  issue  at  the  in- 
stance of  the  Crown,  to  meet  and  remedy 
otherwise  remediless  cases,  at  his  discretion. 
But  in  ,this  country  it  has  lost  its  prerogative 
character,  and  though  issued  in  the  name  of 
the  State,  yet  it  belongs  to  the  courts,  and  has 
become  a  form  of  action  governed  by  estab- 
lished rules  and  applied  for  and  issued  under 
established  forms. 

Upon  an  application  for  this  writ  against  a 
public  officer,  the  questions  to  be  conceded  are 
(High,  ^  10)  1.  Is  the  duty  claimed,  a  minis- 
terial duty  ?  2.  Has  the  petitioner  a  legal 
right,  for  the  enjoyment,  protection  or  redress 
of  which,  the  discharge  oi  said  duty  is  neces- 
sary ?  8.  Has  he  no  other  adequate  and  suf- 
ficient remedy  ?  And  these  are  the  questions 
before  u& 

The  petitioners  ask  that  the  Chairman  of  the 
County  Commiraioners  of  York  County  shall 


be  required  to  indorse  the  certificate  of  the 
engineer,  svpra,  and  that  the  clerk  of  the 
board  shall  attest  his  signature.  Can  the  per- 
formance of  these  acts  be  ordered  as  ministerial 
duties  ?  What  is  a  ministerial  duty  on  the 
part  of  a  public  officer  ?  We  think  it  may  be 
defined,  briefly,  yet  fully,  to  be  some  duty  im- 
posed expressly  by  law,  not  by  contract  (High, 
g  25).  or  arising  necessarily  as  an  incident^  to 
the  office,  involving  no  discretion  in  its  exer- 
cise, but  mandatory  and  imperative.  High, 
§42. 

Now  is  the  duty  claimed  here  by  the  peti- 
tioners at  the  hands  of  the  respondents  a  duty 
of  that  character?  There  is  certainly  no  act  or 
law  of  force  expressly  imposing  this  duty  up- 
on them.  Nor  is  it  a  duty  necessarily  arising 
as  an  incident  to  the  offices  which  they  hold. 
Nor  was  it  contracted  in  furtherance  of  any 
legal  duty  attempted  by  them,  and  which  can- 
not be  now  compelled  without  the  performance 
of  this.  Possibly  it  might  be,  if  the  Act  of 
Assembly  under  which  Broad  River  Township 
subscribed  to  the  railroad  had  been  constitu- 
tional and  valid.  In  such  case,  the  county 
commissioners  having  been  declared  the  cor- 
porate agents  of  the  township,  charged  with  the 
duty  of  issuing  the  subscription  bonds,  and  of 
otherwise  seeing  to  the  proper  protection  of 
said  township,  the  delivery  of  the  kind  men- 
tioned above,  to  be  performed  upon  the  com- 
pletion of  the  road,  could  be  urged  as  a  minis- 
terial duty.  But  such  is  not  the  state  of  facts 
in  the  case.  On  the  contrary,  under  the  recent 
case  of  Fhyd  and  Perrin,  MS.,  Broad  River 
Township  had  no  power  to  vote  the  subscrip- 
tion in  question.    Nor  had  the  county  com- 


The  distribution  of  money  duo  claimants  under 
the  Joint  Mexican  and  American  Commission  is,  by 
the  Act  of  Conerreas  of  June  18, 1878,  a  purely  min- 
isterial duty  of  tbe  Secretary  of  State  enforceable 
l>y  maodamus.    Ibid, 

So  mandamus  has  been  granted  to  require  a  Gov* 
smor  to  draw  his  .warrant  upon  the  treasurer  of 
he  State  for  the  payment  of  a  salary.  Gotten  v. 
Bllis,  7  Jonefl,  L.  546;  High,  Eztr.  Legral  Rem.  p.  108. 

So  it  has  been  allowed  commanding'  the  Governor 
vt  a  State  to  sign  and  execute  a  patent  for  lands 
old  by  the  State.    Middleton  v.  Low,  80  Gal.  066. 

So  the  act  of  authentication  of  a  statute  has  been 
reated  merely  as  a  ministerial  act.  Harpendlng  v. 
Xaight,  89  Cal.  189. 

And  the  canvassing  of  the  returns  of  an  election 
»y  a  Governor  upon  whom  tbe  duty  Is  Imposed  be- 
Dg  regarded  as  a  purely  ministerial  act,  1  ts  perform- 
noe  has  been  required  by  mandamus  (Ghumasero 
'.  Potts,  2  Mont.  242r,  or  for  the  payment  of  certain 
onds  to  a  railway  company.  Tennessee  &  C.  R.Go. 
.  Moore,  86  Ala.  371. 

To  chief  executive  otHcer  of  St4Xte. 
While  the  doctrine  allows  mandamus  to  the  chief 
zecutlve  oflBcer  of  a  State  as  to  the  performance 
f  purely  ministerial  duties,  yet  the  weight  of 
iithority  is  decidedly  opposed  to  it,  holding  that 
le  chief  executive  of  the  State  is,  as  to  the  per- 
>rmance  of  any  and  all  official  duties,  entirely  re- 
loved  from  the  control  of  the  courts,  and  beyond 
le  reach  of  mandamus.  Hawkins  v.  Goyernor,  1 
rk.  STU  State  v.  Towns,  8  Ga.  880;  State  v.  War- 
loth,  22  I^Bu  Ann.  1;  State  v.  Fletcher,  89  Mo.  888; 
eople  V.  Governor,  29  Mich.  900;  Re  Dennett,  82 
[aine,  fitiS;  State  v.  Governor,  S6  N.  J.  L.  881;  Gham- 
orlain  v.  Sibley,  4  Minn.  809;  Uice  v.  Austin,  19 
[Inn.  103;  State  v.  Drew,  17  Fla.  07;  Mauran  v. 
mith,  8  B.  1. 1«^.  People  v.  Bissell,  19  Ul.  220;  Peo- 
L.R.A. 


pie  V.  Gullom,  100  111.  472;  People  v.  Yates,  40  m. 
126;  Jonesboro,  F.  B.  ft  B.  G.  Tump.  Go.  v.  Brown, 
8  BaxL  490. 

The  court  has  no  power  to  award  a  mandamus, 
either  to  compel  the  execution  of  any  duty  en- 
joined on  the  Executive  by  the  Gonstitution,  or  to 
direct  the  manner  of  its  performance.  State  v. 
Governor,  25  N.  J.  L.  831. 

Yet  the  executive  character  of  the  officer  does 
not  remove  him  from  Judicial  control;  and  a  failure 
or  neglect  to  perform  a  plain  and  imperative  min- 
isterial duty  required  of  him  by  law  is  sufficient 
foundation  for  interposing  the  extraordinary  aid 
of  a  mandamus.  State  v.  Gbase,  6  Ohio  St.  528; 
Tenn.  &  G.  R.  Go.  v.  Moore,  86  Ala.  371;  Gotten  v. 
Ellis,  7  Jones,  L.  545;  State  v.  Police  Jury,  80  La. 
Ann.  769;  Magruder  v.  Swann,  25  Md.  178;  Groome 
v.  Gwinn,  43  Md.  572;  Ghumasero  v.  Potts,  2  Mont. 
242:  Middleton  v.  Low,  30  Gal.  566;  Harpendlng  v. 
Haight,  80  Gal.  189;  Gray  v.  State,  72  Ind.  667.  See 
also  Baker  v.  Kirk,  33  Ind.  517;  High,  Extr.  l#gal 
Rem.  p.  106. 

As  to  purely  executive  or  political  functions  de- 
volving upon  the  chief  executive  officer  of  a  State, 
and  as  to  duties  necessarily  involving  the  exercise 
of  official  Judgment  and  discretion,  mandamus  will 
not  lie.  Miles  v.  Bradford,  22  Md.  170.  And  see 
State  V.  Ghase,  5  Ohio  St.  528;  Tenn.  &  G.  K.  Go.  v. 
Moore,  30  Ala.  871. 

The  Issuing  of  a  commiSBlon  being  an  executive 
or  political,  rather  than  a  mere  ministerial,  duty, 
the  courts  have  refused  to  encroach  upon  the  func- 
tions of  the  chief  executive  officer  of  the  State  by 
commanding  him  to  perform  this  duty.  State  v. 
Fletcher,  89  Mo.  888;  State  v.  Governor,  25  N.  J.  L. 
831;  Hawkins  v.  Governor,  1  Ark.  570;  State  v. 
Drew,  17  Fla.  96.  But  consult  Magruder  v.  Swann, 
25Md.  178. 
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mlssionere  any  power  to  issue  the  bonds  men- 
tioDed;  nor  to  make  officially  the  contract  relied 
upon.  The  whole  transaction  from  beginning 
to  end  was  ultra  vires,  a  nullity,  because  not 
in  pursuance  of  any  duty  imposed  by  law  upon 
said  commissioners.  If  there  be  any  duty  at 
all,  it  is  one  arising  out  of  individual  contract. 

This  being  so,  we  do  not  see  how  any  min- 
isterial duty,  in  the  sense  as  defined  above, 
could  attach. 

It  is  said,  however,  that  the  recent  Act,  su- 
pra, has  validated  these  bonds,  and  has  legal- 
ized all  the  proceedings  under  which  they  were 
executed,  and  the  conditions  upon  which  they 
were  to  be  delivered  to  the  railroad,  including 
the  contract  to  have  the  certificate  of  the  en- 
gineer indorsed  by  the  chairman,  and  attested 
by  the  clerk.  We  think  this  is  a  mistake.  We 
do  not  understand  that  the  Act  of  1888,  supra, 
has  had  that  efifect;  nor  was  such  its  intention, 
in  so  far  as  the  proceedings  of  the  different 
townships  were  concerned. 

That  Act,  as  we  suppose,  was  intended  to 
authorize  the  levying  of  a  tax  in  aid  of  certain 
railroads  which  certain  townships  in  the  State 
by  the  action  of  their  inhabitants  had  substan- 
tially expressed  a  desire  should  be  aided;  and 
it  was  enacted,  not  to  validate  previous  illegal 
legislation  and  acts  done  under  such  legisla- 
tion, but  as  an  independent  Act  for  a  public 
purpose,  and  within,  as  was  supposed,  the  un- 
questioned power  of  the  General  Assembly,  to 
wit,  to  authorize  taxation  for  a  public  purpose; 
and  the  amount  proposed  to  be  subscribed  by 
the  townships  in  furtherance  of  this  purpose, 
represented  by  the  bonds  issued,  was  taken  as 
a  basis  of  the  aid  to  be  given,  and  was  declared 
as  a  debt  upon  said  townships,  as  indicative 
of  the  source  from  which  the  tax  was  to  come, 
affording  the  aid  granted. 

It  is  urged,  however,  that  this  Act  is  uncon- 
stitutional, and  the  argument  on  both  sides  has 
been  mainly  addressed  to  this  question.  In 
fact,  it  is  obvious  that  the  principal  object  of 
this  proceeding  is  to  obtain  a  deliverance  from 
this  court  upon  that  precise  question.  From 
our  view  of  the  purpose  of  the  Act,  as  stated 
above,  we  do  not  think  that  this  question, 
whether  decided  the  one  way  or  the  other, 
would  determine  the  issue,  whether  or  not  the 
writ  prayed  for  should  be  granted;  and  there- 
fore we  do  not  regard  the  adjudication  of  this 
question  as  absolutely  essential  to  the  surface 
object  of  this  proceeding.  It  is,  however, 
raised  in  the  case,  and  under  the  Constitution 
it  is  perhaps  our  duty  to  adjudicate  it;  and  es- 
pecially we  have  so  felt  in  consideration  of  its 
importance  to  our  people  and  of  the  large  in- 
terests involved.  We  have  therefore  declined 
to  pass  it  by,  and  have  carefully  considered  it, 
reaching  the  conclusion  that  it  is  constitutional 
and  valid.  Not,  however,  on  the  ground 
urged  and  contested  so  elaborately  and  ably  by 
counsel,  to  wit,  that  it  was  a  validating  Act, 
but  upon  another  ground,  which  we  will  now 
state. 

We  think  that  there  can  be  no  doubt  that  the 
General  Assembly  has  the  power  to  authorize 
taxation  for  any  public  purpose;  in  fact,  that 
in  the  absence  of  a  constitutional  inhibition, 
this  power  is  inherent  and  unlimited,  with  no 
check  except  the  intelligence  of  the  representa- 
tive, and  the  ballot  box  of  the  elector.    Cooley, 
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Const.  Lim.  and  the  cases  there  cited;  Feldmam 
V.  Charleston,  23  8.  C.  57. 

Now  was  the  Act  in  question  passed  to  pn>- 
moie  a  public  purpose,  and  within  the  domain 
of  leirislative  action?  Was  this  the  object  the 
tax  authorized? 

The  object  of  the  Act  was  to  aid  the  boildiDr 
of  certain  railroads  in  the  State,  which  oettain 
townships  had  without  authority  of  law  con- 
tracted to  aid.  Now  railroads  have  been  de- 
clared  by  the  courts  in  most  of  the  States,  our 
own  included,  and  b^  the  Supreme  Court  of 
the  United  States,  as  improved  highways,  and 
therefore  as  much  entitled  to  be  aided'by  the 
taxing  power,  as  ordinary  highways.  1  I^od, 
Mun.  Corp.  3d  ed.  §  158;  Cooley,  Const.  Lim. 
2d  ed.  chap.  4. 

This  may  have  been  doubted  once,  and  if  it 
was  an  open  question  might  still  be  doubted; 
but  the  decisions  in  that  direction  have  been 
so  numerous,  and  so  uniform,  that  to  use  the 
language  of  Judge  Dillon:  '*If  they  have  not 
terminated  doubt,  they  have  at  least  ended 
judicial  discussion." 

The  subject  matter  then  of  this  Act  was 
within  the  range  of  a  public  purpose,  and  so 
far  legitimate;  but  it  may  be  urged  that  the 
purpose  here  being  confined  to  mere  town- 
ships, limited  localities,  and  not  extending  to 
the  public  at  large,  could  not  fall  within  the 
doctrine  above. 

What  is  the  meaning  of  the  term  jntbii^ 
This  term  is  opposed  to  the  term  private,  and 
according  to  the  beat  lexiographers  means  "per- 
taining to,  or  belonging  to,  the  people;  relating 
to  a  nation.  State, or  community." 

But  to  make  a  matter  a  public  matter,  it  need 
not  pertain  to  the  whole  nation  or  Slate.  It 
is  sufficient  if  it  pertains  to  any  separate  or  dis> 
tinct  portion  thereof,  or  community.  For  in- 
stance, the  State  is  divided  into  counties,  and 
there  may  be  matters  affecting  one  county,  and 
not  others,  as  the  building  of  a  jail,  a  court 
house,  and  such  other  matters;  yet  it  could  not 
be  said  that,  for  this  reason,  they  were  not  pob- 
lie  matters.  So,  the  counties  have  been  di- 
vided into  townships,  which  at  one  time,  for  a 
short  period,  were  municipal  corporations  for 
certain  purposes.  These  corporations  it  is  true 
have  been  vacated,  but  the  territorial  divisioii$„ 
with  names  and  defined  boundaries,  have  been 
retained,  thus  separating  the  counties  into  dis- 
tinct communities,  which  have  beeu  frequently 
recognized  as  such  in  legislative  enaotmenta. 
Now,  the  inhabitants  of  many  of  these  town- 
ships, having  voted  as  distinct  commuoitiet 
subscriptions  to  railroads,  proposed  to  be  con- 
structed through  or  near  them,  not  for  the 
private  interests  of  particular  individuals  but 
for  the  general  good,  we  think  the  Geioeral 
Assembly  was  warranted  in  assuming  that  bere 
was  a  public  purpose  which,  in  acoordanoe 
with  the  expressed  wish  of  these  commuoitieft^ 
could  be  sustained  by  its  taxing  power.  And 
even  without  this  expressed  desire,  there  is 
high  authority  for  saying  that  such  l^islatioB 
would  be  valid  with  or  without  the  consent  of 
the  people,  the  only  check  to  an  unwise  exer- 
cise thereof,  as  we  have  said  above,  beinc,  not 
the  courts,  but  the  intelligenoe  of  the  Genenl 
Assembly  and  the  ballot  box.  ' 

But  here  the  people  of  the  townships  bad 
given  their  consent,  and  had  declared  by  tbeAr 
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votes  that  a  public  purpose  was  present  that 
deserved  support.  This,  it  seems  to  us,  was  a 
mifficient  foundation  for  the  passage  of  the  Act. 

For  these  reasons,  we  think  the  Act  in  ques- 
tion is  constitutional  and  valid.  But  conced- 
ing this,  we  do  not  see  how  it  warrants  the 
mandamus  prayed  for. 

There  is  certainly  nothing  in  this  Act  ex- 
pressly commanding  the  respondents  to  perform 
the  stipulations  of  the  contract  upon  which  this 
proceeding  is- based;  nor  is  there  any  duty  im- 
posed thereby,  upon  the  resi)ondents.  to  which 
the  suggest^  acts  are  necessary  incidents;  and 
therefore,  there  is  no  ministerial  duty  in  this 
ieg[ard  attaching  to  them,  to  be  enforced  by  the 
writ  prayed  for. 

We  have  not  found  it  necessary  to  discuss 
fully  the  question  whether  the  recent  Act  could 
he  sustained,  as  a  validating  Act,  as  contended 
by  the  petitioners;  but  we  have  considered  it, 
under  the  light  of  the  argument  and  theniuner- 
ous  cases  cited,  and  we  think  the  position  is 


untenable.  The  pivotal  point  in  a  healing  or 
validating  statute  is  that  it  must  be  confln^  to 
Acts  which  the  Legislature  could  previously 
have  authorized.  This  is  wanting  here.  The 
Legislature  can  under  no  circumstances  au- 
thorize the  violation  of  the  Constitution  or  vali- 
date an  unconstitutional  act.  Duke  v.  Williami- 
burg  Co.  21  8.  C.  4l9;Cooley,  Const.  Lim.  882. 

Tfts  petition  must  therefore  he  disrnisied,  and 
it  is  so  a^udged  and  decreed, 

Mclver,  /.,  concurs. 

McGowan.  </.,  concurring: 

I  concur.  The  meaning  of  the  opinion  of 
the  court,  being  that  there  is  no  necessity  for 
the  issue  of  any  new  bonds;  but  "the  debt" 
fixed  upon  the  several  townships  by  the  Act  of 
1888.  shall  be  represented  by  the  bonds  hereto- 
fore issued,  to  be  paid  according  to  the  provis- 
ions of  the  Act;  and  I  am  authorized  to  say 
that  such  is  the  view  of  the  other  members  oi 
the  court. 
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3.  A  comveymMoe  by  a  man  to  his  wife  of 
his  separate  real  estate  upon  which  he 
has  declared  a  homestead  iriveB  her  the 
legal  title  subject  to  the  homefltcad  rlgbte.  and  Is 
not  within  California  CivU  Code,  H  U^  1248, 
which  require  an  Instrument  convey Inir  or  In- 
cumbering the  homestead  to  be  executed  or  ac- 
knowledged by  both  husband  and  wife. 

2.  A  wifbt  to  whom  her  husband  has  con- 
▼ejred  homestead  propertar  by  a  yalid  deed 
prior  to  the  commencement  of  a  divorce  suit, 
must  be  regarded  as  "  the  former  owner  "  under 
California  Civil  Code,  (I  146,  subd.  4,  which  pro- 
vides that  on  a  divorce,  a  homestead  which  has 
been  selected  from  the  separate  property  of 
either  party  shall  be  assigned  to  the  former  owner 
subject  to  the  power  of  the  court  to  assign  It  for 
a  limited  period  to  the  innocent  party. 

(March  6, 1888.) 

APPEAL  by  defendant,  from  a  judgment  of 
the  Superior  Court  of  San  Joaquin  County, 
in  favor  of  plaintiff  in  an  action  to  quiet  title 
to  certain  land.    Reversed, 

The  facts  sufficiently  appear  in  the  opinion. 

Messrs.  David  S.  Terry  and  J.  C.  Camp- 
l>ell*  for  appellant: 

The  husband  or  wife  may  enter  into  any 
agreement  wilh  the  other,  respecting  property, 
which  either  might  if  unmarried,  subject  only 
to  the  law  in  respect  to  trusts. 

Civil  Code.  §  158. 

The  declaration  of  homestead  by  the  plaint- 
iff did  not  devest  him  of  the  fee  in  the  land. 

Barber  v.  Babel,  36  Cal.  18. 

The  deed  of  the  husband  to  the  wife  con- 
veyed  to  her  whatever  legal  title  he  had  in  the 
premises  subject  to  the  homestead  of  husband 
and  wife. 

Freeman,  Cotenancy,  2d  ed.  §  58,  p.  118: 
Oee  V.  Mo(yre,  14  Cal,  474. 

Z  L.  R.  A. 


By  the  declaration  of  the  homestead,  it  is 
only  the  power  of  alienation  that  is  restrained, 
but  the  husband's  estate  in  the  fee  is  not 
changed. 

Plait,  Married  Women,  §§  70-219;  Oee  v. 
MooTf,  14  Cal.  474;  Boxtmnn  v.  Norton,  16  Cal. 
217;  McQtiade  v.  Whaley,  31  Cal.  535. 

Contracts  between  the  husband  and  wife  in 
relation  to  the  homestead  property  are  valid 
and  binding  between  them,  and  such  a  contract 
is  not  alienation  of  the  homestead  under  the 
statute. 

Thompson,  Homestead  &  Exemption,  473; 
Riehl  V.  Binge nheimer,  28  Wis.  84;  Baines  v. 
Baker,  60  Tex.  140, 141 ;  Piatt,  Married  Women, 
p.  226;  AUison  v.  Shilling,  27  Tex.  450;  Gee  v. 
Mo(yre,  14  Cal.  472. 

The  conveyance  of  the  homestead  by  the 
husband  without  the  consent  of  the  wife  is,  as 
to  her,  inoperative,  but  she  alone  can  assert  her 
rights  against  such  conveyance. 

Hair  v.  Wood,  58  Tex.  79. 

But  after  the  conveyance  the  property  re- 
mains a  homestead  with  the  title  in  the  wife. 

Spoon  v.  Van  Fossen,  53  Iowa,  494;  Kendall 
V.  Kendall,  42  Iowa,  464;  Oreen  v.  Farrar,  53 
Iowa,  426;  Holbrook  v.  Perry,  66  Iowa,  286; 
Ruohs  V.  Hooke,  3  Lea  (Tenn.)  306. 

Upon  the  dissolution  of  the  marriage  the 
property  upon  which  the  homestead  had  been 
filed  ceased  to  be  impressed  with  the  homestead 
character. 

Oimmp  V.  Doane,  22  Cal.  638;  Shoemnke  v. 
Chalfant,  47  Cal.  432;  Grupe  v.  Byers,  73  Cal. 
271. 

The  deed  from  Burkelt,  the  husband,  having 
conveyed  to  the  defendant  the  fee,  she  look 
the  title  in  fee  as  soon  as  the  homestead  was 
removed  therefrom. 

Stanitay  v.  Rubio,  51  Cal.  46;  Thompson  v. 
Spencer,  50  Cal.  538. 

A  husband  who  conveys  his  interest  in  the 
homestead  is  estopped  to  deny  the  validity  of 
the  deed,  for  the  reason  that  he  cannot  defeat 
his  own  contract  by  alleging  his  own  turpitude. 

Piper  V.  Johnston,  12  Minn.  60. 
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Messri.  Donlap  ft  Viseher,  with  Mr,  J. 
.H.  Badd,  for  respoodent: 

The  attempted  conveyance  by  plaintiff  to 
defendant  was,  at  most,  an  attempted  gift. 
There  is  no  case  in  which  a  party  has  been 
compelled  to  perfect  a  gift  which  he  has  left 
incomplete  in  the  mode  of  making. 

Wadhams'v.  Qay,  14  Am.  Law  Reg.  425; 
Antrobus  v.  Smith,  12  Ves.  Jr.  89;  McFadden 
V.  Jenkyns,  1  Hare,  468;  1  Story,  Eq.  §  433; 
Fry,  Spec.  Perf.  70,  71;  OtU  v,  Beckicith,  49 
111.  121. 

A  homestead  cannot,  under  our  laws,  be 
abandoned  or  granted,  except  by  an  instrument 
in  writing  executed  and  acknowledged  by  both 
husband  and  wife  if  both  were  living. 

Civil  Code,  §S  1242,  1243.  See  Barber  v. 
Babel,  38  Cal.  18;  Flege  v.  Oarvey,  47  Cal.  378; 
Oagliardo  v.  Dumant,  54  Cal.  496;  Graves  v. 
Baker,  68  Cal.  133;  Pdrter  v.  Chapman,  65  Cal. 
368;  Tipton  v.  Martin,  71  Cal.  325. 

In  case  of  a  divorce,  when  the  homestead 
property  has  been  selected  from  the  separate 
properly  of  either  husband  or  wife,  it  must  be 
assifirned  to  the  former  owner. 

Civil  Code,  §  146,  div.  4. 

The  word  homestead  in  the  sections  of  the 
Code  relating  to  its  conveyance  and  incum- 
brance, has  reference  to  the  entire  estate  in  the 
property. 

Tipton  V.  Martin,  71  Cal.  327:  Graves  v. 
Baker,  68  Cal.  133;  Porter  v.  Chapman,  65  Cal. 
368;  Oagliardo  v.  Dumont,  54  Cal.  499. 

Works,  J,,  delivered  the  opinion  of  the 
court: 

This  case  presents  two  questions  necessary 
to  be  considered : 

1.  Can  a  husband  make  a  valid  conveyance 
to  his  wife,  of  his  separate  real  estate,  upon 
which  he  has  declared  a  homestead  which  is 
still  subsisting  at  the  time  of  the  conveyance  ? 

2.  If  so,  what  was  the  effect  upon  the  title, 
of  a  divorce  granted  to  the  wife  subsequent  to 
the  conveyance,  the  property  rights  of  the 
parties  not  being  adjudicated  in  such  divorce 
proceeding? 

The  plaintiff,  being  the  owner  of  certain 
real  estate,  as  his  separate  propertv,  declared  a 
homestead  thereon,  he  and  the  defendant  being 
then  husband  and  wife,  and  residing  on  the 
property.  Subseauently  he  conveyed  the  prop- 
erty directly  to  the  defendant,  who  was  stfll 
his  wife.  Thereafter  the  defendant  procured 
a  decree  of  divorce,  but  there  was  no  adjudi- 
cation as  to  the  property.  The  plaintiff  prose- 
cutes this  action  to  quiet  his  title.  The  court 
below  found  for  the  plaintiff  on  the  CTOund 
that  the  conveyance  was  void,  and  judgment 
was  rendered  accordingly.  The  defendant  ap- 
peals. 

1.  In  this  State  either  husband  or  wife  may 
enter  into  any  agreement  or  transaction  with 
the  other,  respecting  property,  which  either 
might  if  unmarried  (Civil  Code,  g  158);  there- 
fore a  husband  may  convey  his  real  estate 
directly  to  his  wife,  as  he  may  to  any  otJier 
I)er8on. 

The  effect  of  declaring  the  homestead  was 
to  convert  the  separate  title  of  the  husband 
into  a  joint  title  in  himself  and  wife  to  the  ex- 
tent of  the  homestead  (Civil  Code,  g^  1287, 
1242,  1265;  Barber  v.  BaM,  86  Cal.  14);  and 
3  L.  R.  A. 


thereafter  the  homestead  could  not  be  coDveyed 
or  incumbered  except  by  an  instrument  exe- 
cuted and  acknowledged  by  both  husband  and 
wife.  Civil  Code,  g§  1242,  1243:  Barber  v. 
BaM,  supra;  Ftege  v.  Gartey,  47  Cal.  875; 
Oagliardo  v.  Dumont,  64  CaL  498;  Graves  v. 
Baker,  68  Cal.  138;  Porter  v.  Chapman,  65 
Cal.  365;  Tipton  v.  Martin,  71  Cal.  325. 

The  cases  cited  construe  the  statute  as  en- 
acted in  the  interest  of  the  wife,  where  the 
declaration  is  by  the  husband,  and  hold  that 
no  conveyance  in  derogation  of  her  rights  un- 
der the  homestead  can  be  effective  unless  she 
joins  in  the  same.  But  all  of  the  cases  relate 
to  conveyances  to  third  parties,  which  aie 
necessarily  in  derogation  of  her  homestead 
rights.  It  is  true  the  case  of  Tipton  v.  Martin^ 
supra,  was  a  conveyance  to  the  wife,  but  only 
in  trust  and  for  the  benefit  of  the  eettw  que 
trust.  The  case  before  us  presents  an  entirely 
different  question.  The  conveyance  was  not 
in  derogation  of  the  homestead  rights  of  the 
wife.  Being  a  conveyance  of  the  legal  title 
from  one  of  the  joint  owners  of  the  homestead 
right  to  the  other,  the  property  must  be  held 
to  remain  a  homestead  as  before.  The  recjoire- 
ment  of  the  statute  that  the  wife  shall  jom  in 
the  conveyance  onlv  applies  to  a  oonveyanoe 
or  abandonment  of  the  homestead.  Ajb  the 
deed  under  consideration  did  not  in  any  way 
affect  the  homestead,  it  is  not  within  the  stat- 
ute, and  no  reason  occurs  to  us  for  holding 
such  a  conveyance  to  be  void. 

In  the  case  of  Oagliardo  v.  Dumont,  tupra, 
it  was  said:  *' Under  the  restraints  imposed  by 
the  Homestead  Law,  neither  the  husband  nor 
the  wife  had  power  to  transfer  the  homestead 
by  a  separate  conveyance,  nor  could  either 
incumber  it  to  the  prejudice  of  the  other  or  of 
both,  or  to  the  destruction  of  the  homestead 
itself.  The  obligation  between  them,  in  re- 
spect to  its  preservation,  was  reciprocal. 
Neither  could,  without  the  consent  and  concur- 
rence of  the  other,  alienate  or  transfer  it  It 
was  created  as  a  place  of  residence  for  the 
family;  and  it  is  the  policy  of  the  law  to  pie- 
serve  it  intact  for  that  purpose,  until  both  the 
husband  and  wife  shall  mutually  resolve  to  de- 
stroy it  by  alienation  or  abandonment.  In 
pursuance  of  that  policy  its  destruction  is  pro- 
hibited, except  by  the  joint  act  of  both  in  the 
mode  provided  by  the  Homestead  Law." 

It  will  be  seen,  from  the  language  of  this  and 
other  cases,  that  the  object  of  the  statute,  as 
construed  by  this  court,  is  to  prevent  the  de- 
struction of  the  homestead,  except  by  the  con- 
sent of  the  parties,  expressed  by  a  joint  con- 
veyance. If  this  deed  could  be  held  to  have 
that  effect,  it  might  be  declared  void.  But  as 
its  effect  is  to  leave  the  homestead  intact  and 
vest  in  the  wife  the  legal  title  to  the  property, 
subject  thereto,  no  right  intended  to  be  pro- 
tected b^  the  Constitution  and  le^gislatioii 
under  it  is  infringed  or  affected  in  any  way. 
The  question  is  an  open  one  in  this  State,  but 
we  are  not  without  authority  to  support  such 
conveyance.  8>poon  v.  Van  Tamen,  58  Iowa, 
494;  Green  v.  mrrar.  58  Iowa.  436;  Thomp- 
son, Homesteads,  §  478;  Piatt,  Married  Wo- 
men, §  70,  p.  225;  Riehl  v.  Bingenkeimer,  » 
Wis.  86;  Baines  v.  Baker,  60  Tex.  140;  AmAt 
V.  Hooke,  3  Lea  (Tenn.)  802;  Harsk  ▼.  Grij^^ 
72  Iowa,  608. 
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The  holding  in  the  cases  cited  is,  in  effect, 
that  the  conveyance  from  the  husband  to  the 
wife,  of  the  homestead  property,  does  not  affect 
the  homestead  character  of  the  estate,  but  car- 
ries his  title  subject  thereto.  She  holds  the 
title  for  the  benefit  of  the  family,  subject  to 
the  same  restrictions  against  alienation  applica- 
ble to  the  same  in  the  hands  of  the  husband. 

It  is  said  in  Thompson  on  Homesteads,  sec- 
tion 473:  "The  policy  of  those  statutes  which 
restrain  the  alienation  of  the  homestead  with- 
out the  wife  joining  in  the  deed  is  to  protect 
the  wife,  or  to  enable  her  to  protect  the  family, 
in  the  possession  and  enjoyment  of  a  home- 
stead, after  one  has  been  acquired  by  the 
husband.  They  are  not  intended  to  interpose 
obstacles  in  the  way  of  a  conveyance  of  the 
homestead  to  the  wife,  or  to  the  wife  and 
children,  with  the  consent  and  approval  of  the 
wife,  whatever  may  be  the  form  of  such  con- 
veyance." 

So  in  Spoon  v.  Van  Tassen,  53  Iowa,  494, 
the  court  said:  **  Section  1990  of  the  Code  pro- 
vides: '  A  conveyance  or  incumbrance  by  the 
owner  is  of  no  validity  unless  the  husband  and 
wife,  if  the  owner  is' married,  concur  in  and 
sign  the  same  joint  instrument.'  It  is  urged 
by  appellant's  counsel  that  it  would  be  absurd 
to  require  the  wife  to  sign  a  conveyance  to 
herself.  This  may  be  admitted,  but  it  does 
not  follow  that  a  deed  from  the  husband  to  the 
wife  will  operate  as  a  surrender  of  the  hus- 
band's homestead  rights  in  the  property  con- 
veyed. It  is  the  policy  of  the  law  to  preserve 
to  every  family  a  homest«id;  such  a  course 
greatly* subserves  the  interests  of  society  and 
of  good  government;  hence,  the  law  has  wisely 
thrown  restrictions  about  the  manner  of  con- 
veying or  incumbering  the  homestead.  If  the 
nature  of  these  restrictions  is  such  that  they 
cannot  be  observed  in  the  case  of  a  conveyance 
by  the  husband  to  the  wife,  it  follows  that  the 
husband  cannot  convey  his  homestead  rights 
to  the  wife,  rather  than  that  the  conveyance 
shall  prove  effectual  notwithstanding  its  failure 
to  comply  with  the  conditions  of  the  statute. 
It  does  not  follow  that  the  deed  to  the  wife  is 
a  nullity;  it  may  have  operated  to  vest  in  the 
"wife  the  legal  title  to  the  property.  But  the 
property  continued  still  to  be  the  homestead  of 
the  family.  The  declaration  in  the  deed  of  the 
intention  to  surrender  homestead  rights  and 
allow  the  wife  the  absolute  disposition  of  the 
property  is  Ineffectual,  because  not  expressed 
in  the  manner  required  by  the  law.  Alter  the 
conveyance  the  homesteaa  remained,  with  the 
title.  It  may  he  conceded,  in  the  wife." 

In  the  case  of  RiM  v.  Bingenkeimer,  28  Wis. 
84,  the  deed  was  to  a  third  party  in  trust  for 
the  wife,  and  the  court  said:  "It  is  contended 
by  counsel  for  the  plaintiff  that  the  conveyance 
by  Paul  Bingenheimer  to  Judge  Paine,  is  void, 
because  the  premises  sought  to  be  conveyed  by 
it  were  a  homestead,  and  the  wife  of  the  grantor 
did  not  join  in  such  conveyance.  The  statute 
then  was,  and  stUl  is,  that  a  mortgage  or  other 
alienation  of  a  homestead  by  the  owner  there- 
of, if  a  married  man,  shall  not  be  valid  without 
the  signature  of  the  wife  to  the  same.  This 
statute  was  enacted  to  protect  the  wife,  and  to 
enable  her  to  protect  her  family,  in  the  posses- 
sion and  enjoyment  of  a  homestead,  after  one 
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had  been  acquired  by  her  husband;  but  evi- 
dently it  was  not  intended  to  interpose  obsta- 
cles in  the  way  of  the  conveyance  of  such 
homestead  to  the  wife,  or  to  the  wife  and  chil- 
dren, with  the  consent  and  approval  of  the 
wife,  whatever  might  be  the  form  of  such  con- 
veyance. 

"Under  the  circumstances  of  this  case,  we 
are  of  the  opinion  that  the  conveyance  to  Judge 
Paine  was  not  an  alienation  of  the  homestead 
within  the  meaning  and  intent  of  such  statute. 
The  express  trust  which  was  attempted  to  be 
created  by  that  conveyance  is  clearly  a  passive 
one,  and  the  grantee  took  no  title  by  virtue  of 
the  conveyance,  but  the  legal  estate  vested  im- 
mediately in  the  defendant,  the  plaintiff  and 
Elizabeth,  to  the  extent  of  the  estate  therein 
granted  to  them  respectively." 

It  is  claimed  by  the  respondent  that  the  Honie- 
stead  Laws  of  other  States  differ  from  our  own, 
and  for  that  reason  the  decisions  of  the  courts 
of  such  States  cannot  be  relied  upon.  But  we 
find  that  the  statutes  in  the  States  referred  to 
are  the  same,  in  principle,  as  the  Code  of  this 
Stute,  in  respect  to  the  power  and  manner  of 
alienating  the  property.  However  this  may 
be,  we  should  not  hesitate  to  hold  such  a  con- 
veyance to  be  valid,  independent  of  authority. 
That  such  conveyances  should  be  upheld  seems 
to  us  to  be  eminently  lust  and  entirely  consist- 
ent with  the  letter  and  spirit  of  the  H!omestead 
Laws.  We  can  see  no  just  reason  for  permit- 
ting the  husband  to  question  his  own  convey- 
ance of  the  property;  and,  as  no  one  else  is 
complainine,  or  could  be  injured  thereby,  the 
same  must  oe  upheld. 

The  respondent  makes  the  point  that  this  was 
a  mere  gift,  and  the  mode  oi  makine  It  beinff- 
incomplete,  it  cannot  be  enforced.  If  the  gift 
were  not  perfectly  executed  and  this  were  an 
attempt  to  compel  a  specific  performance,  the 
rule  invoked  would  be  applicable.  But  as  we 
have  held  that  the  execution  of  the  conveyance 
was  peiiect  without  the  signature  and  acknowl-  ^ 
edgment  of  the*  wife,  and  the  action  is  by  the  * 
grantor  to  avoid  the  same,  the  point  is  not  well 
made. 

2.  We  pass  to  the  question  as  to  the  effect  of 
the  divorce  upon  the  title.  At  the  time  the 
divorce  proceeding  was  instituted,  and  the  de- 
cree rendered  therein,  the  property  was  a  home- 
stead upon  the  separate  property  of  the  wife  by 
virtue  of  the  declaration  by  the  husband  and 
his  sul»equent  conveyance  to  her.  There  was 
no  adjudication  as  to  their  rights  in  the  prop- 
erty. In  that  proceeding  the  rights  of  the  par- 
ties to  the  property  might  have  been  determined, 
and  if  the  phuntiS  had  shown  any  just  ground 
for  setting  the  whole  or  any  part  of  the  same 
off  to  him,  this  might  have  been  done  for  a  lim- 
ited time,  under  subdivision  four,  section  146, 
of  the  Civil  Code,  which  provides  that  "If  a 
homestead  has  been  selected  from  the  separate 
property  of  either,  it  shall  be  assigned  to  the 
former  owner  of  such  property,  subject  to  the 
power  of  the  court  to  assign  it  for  a  limited 
period  to  the  innocent  party .^' 

The  husband  having  conveyed  the  property 
to  the  wife,  by  a  valid  deed,  prior  to  the  com- 
mencement of  the  divorce  suit,  she  must  be 
regarded  as  the  ''former  owner"  under  this 
section  and  entitled  to  the  property,8ubject  only 
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to  the  power  of  the  court  to  set  the  same  apart 
to  the  husband,  for  a  limited  time,  if  he  ap- 
peared to  be  the  innocent  party. 

It  aflSrmatively  appears,  from  the  record  be- 
fore us,  that  the  piaintift  was  not  the  innocent 
party  in  the  divorce  suit;  but  if  he  had  been 
his  only  right  was  to  ask  to  have  the  property 
aet  apart  to  him  in  that  proceeding.  !Not  hav- 
ing aone  so,  her  title  to  the  property  became 
alSolute.  as  between  them,  from  the  granting 
of  the  divorce. 


As  the  facts  are  fully  found  by  the  court, 
and  the  error  is  in  the  conclusions  of  law  drawn 
therefrom,  a  new  trial  is  unnecessary. 

T?ie  judgment  and  order  appealed  firom  an 
rettrsed,  with  instructions  to  the  Court  below 
to  enter  judgment  on  the  findings  in  favor  of 
the  defendant. 

We  concur:  McFarland,  J. ,  Shj^rpstein, 
J.,  Beatty,  C/u  J.,  and  Thornton,  J. 

Petition  for  rehearing  denied  March  23, 1899. 
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Charles  B.  KENDALL. 
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1.  An  a^^reement  by  the  eqnitable  owner 

of  1000  shares  of  oorporate  stock  of  the  par  value 
of  $10  per  share,  which  stock  is  held  by  trustees 
under  a  trust  agreement  to  sell  fiOO  of  such  shares 
at  $1  per  share,  and  the  execution  of  such  asrree- 
ment  by  his  deliveringr  to  the  buyer  the  trustees' 
receipt  for  the  stock  and  receiving  in  return  $600 
in  cash  and  the  buyer's  receipt  for  600  shares  of 
the  stoclE,  constitute  sufficient  consideration  for 
an  agreement  on  the  part  of  the  buyer  to  secure 
for  the  seller  a  bona  flde  bid  of  $6,000  for  the  re- 
maining 500  shares  within  twelve  months.orat  the 
end  of  that  time  to  take  the  stock  himself  at  that 
price. 

2.  A  Bale*  by  the  equitable  owner*  of  cor- 
porate  stock  held  by  trustees,  under  a  trust 
agreement,  transfers  the  seller^s  interest  subject 
to  the  execution  of  the  trust,  and  is  not  within 
the  provisions  of  Public  Statutes,  chap.  78,  S  6, 
which  render  void  every  contract  lor  the  sale  of 
stock  ''unless  the  party  contracting  to  sell  or 
transfer  the  same  is  at  the  time  of  mailing  the 
contract;  the  owner  or  assigned  thereof,  or  au- 
thorized by  the  owner  or  assignee  or  his  agent  to 
sell  or  transfer'*  the  same. 

3.  There  is  a  sufficient  tender  on  the  part  of 
the  seller  in  a  contract  by  which  one  agrees  to 
procure  for  another  a  bona  fide  bid  of  a  certain 
amount  for  certain  stock  within  twelve  months 


or  at  the  end  of  that  time  to  take  the  stock  bim- 
self  at  an  agreed  price  at  the  seller^s  option,  if  the 
seller  mails  a  notice  which  must,  by  due  ooiuaeof 
mail,  reach  the  buyer  one  year  from  the  date  of 
the  agreement,  and  which  informs  the  buyer  that 
he  is  expected  to  take  the  stock,  which  is  actually 
tendered  to  him  four  days  thereafter  and  pay- 
ment demanded;  especially  where  the  boyer 
makes  a  general  refusal  to  comply  with  the  agree- 
ment. 

(Hay  9,1880.) 

ON  report  from  the  Superior  Court  of  Suffolk 
County.     Judgtnent  for  plaintiff. 

This  was  an  action  to  recover  damages  for 
breach  of  an  alleged  contract  for  the  purchase 
of  certain  corporate  stock.  At  the  trial  in  the 
superior  court  before  Barker,  J.,  the  case  was 
withdrawn  from  the  jury  and  submitted  to  the 
supreme  judicial  court  upon  an  agreed  state- 
ment of  facts  and  the  court's  findings  tbereon. 

Fi'om  the  agreed  statement  of  facta  it  ap- 
|3eared  that  in  1885  plaintiff  became  the  owner 
of  1000  shares  of  Addax  Basting  Machine  Corn- 
pan  v's  stock  of  the  par  value  of  $10  per  share. 
In  March,  1886.  he  transferred  his  certificate 
therefor  to  one  Bayley  and  received  from  him 
a  receipt  stating  that  tne  stock  was  held  subject 
to  plaintiff's  order  for  three  months.  Bay  lev 
surrendered  the  certificate  to  the  company  and 
too}£  out  one  in  bis  own  name  for  the  stock. 
In  April,  1886,  Bayley,  with  the  knowledge 
and  consent  of  plaintiff,  assigned  and  trans- 
ferred the  stock  to  Charles  B.  Kendall  and 


Note.— J^zecutory  contracts  for  sale  of  corporate 
stock. 

Executory  contracts  for  the  sale  of  stock  may  be 
made  with  an  intent  to  actually  deliver  the  stock, 
and  at  common  law,  they  are  legal  and  valid.  Irwin 
V.  Wllliar,  110  U.  S.  499,  608  (28  L.  ed.  226,  229);  Cook, 
Stock  and  Stockholdeia,  35^-;j61. 

Such  contracts,  although  entered  into  for  pure 
purposes  of  speculation,  however  censurable,  are, 
nevertheless,  not  prohibited  by  law  (Smith  v. 
Bou\ier,  70  Pa.  325;  Kirkpatrick  v.  Bonsall,  72  Pa. 
155;  Hatch  v.  Douglas,  48  Conn.  116;  Flagg  v.  Bald- 
win, 38  N.  J.  Eq.  219;  Kent  v.  MQtenberger,  18  Mo. 
App.  608):  even  though  the  seller  has  not  the  goods 
nor  any  other  means  of  getting  them  than  to  go 
into  the  market  and  buy  them.  Clarke  v.  Foss,  7 
Bi8S.540. 

An  "option,"  "put,"  "call,"  **8traddle,"  or  other 
similar  stock  exchange  contract  may  be  made  with 
an  intent  to  actually  deliver  the  stock,  and,  if  so,  is 
unobJecti(mable  and  is  enforceable.  Bigelow  v. 
Benedict,  70  N.  Y.  202;  Harris  v.  Tumbridge,  83  N.  Y. 
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92;  Story  v.  Salomon,  71 N.  Y.  430;  Ex  parte  Young,  € 
Biss.  68:  Webster  v.  Sturges,  7  Bradw.  560;  Tenney 
V.  Foote,  4  Bradw.  504;  Lyon  v.  Culbertaoa.  88  UL 
33;  eilbert  v.  Gaugar,  8  Biss.  314;  Maxton  t.  Ghees, 
75  Pa.  166;  Hess  v.  Rau,  96  N.  Y.  3&9;  Knowlton  v. 
Fitch,  52  N.  Y.  288;  White  v.  Smith,  54  N.  Y.  SS% 
Cameron  v.  Durkheim,  53  N.  Y.  4S&;  Third  Nat. 
Bank  v.  Harrison,  10  Fed.  liep.  243. 

An  executory  contract  for  the  sale  of  goods  for 
future  delivery  is  not  infected  with  the  quality  of 
a  wager  by  reason  of  the  fact  that  at  the  date  of  a 
contract  the  vendor  had  not  the  goods:  had  not  en- 
tered into  any  arrangement  to  provide  them,  and 
had  no  expectation  of  purchasing  them,  unks  hf 
a  subsequent  purchase  in  the  market.  Conner  r. 
Robertson,  37  La.  Ann.  814. 

An  agreement  to  make  a  ^'corner"  in  stock*  by 
buying  it  up  so  as  to  control  the  market  and  thm 
purchasing  for  future  deliveries,  is  iilegal.  Suap- 
son  V.  Shaw,  101  Mass!  146:  Baymond  v.  LeaTltt,4ft 
Mich.  447, 13  Cent.  L.  J.  110;  Morris  Run  Coal  Ca  r. 
Barclay  Coal  Co.  08  Pa.  173;  Amot  v.  Pittatoa  k  E. 
Coal  Co.  68  N.  Y.  558. 


188». 


Babnbs  v.  Boaudman. 


785 


James  F.  Bliss,  who  gnve  Bajley  a  receipt 
therefor.  Kendall  and  Bliss  agreed  to  bold  the 
stock  in  trust*  to  exert  their  best  efforts  to  effect 
sales  of  the  stock  and  pav  oyer  the  proceeds  to 
the  owners,  and  return  aU  shares  not  sold  at  the 
•end  of  a  year  to  the  respective  owners.  Bayley 
transferred  the  receipt  to  plaintiff  by  indorse- 
ment; and  it  was  held  bj  him  at  the  date  of  the 
agreement  in  this  case. 

On  August  9,  1S8^,  defendant  executed  and 
delivered  to  plaintiff  the  agreement  sued  on  in 
this  case,  in  consideration  of  which  was  an 
agreement  by  the  plaintiff  to  sell  the  defendant 
500  shares  of  the  stock  represented  by  the  1000 
share  receipt  at  $1  per  share,  and  the  execution 
of  said  agreement  to  sell  on  the  part  of  plaintiff 
by  delivering  to  the  defendant  said  1000  share 
receipt,  and  receiving  from  him  a  like  receipt 
for  500  shares  and  $600  in  cash. 

The  market  value  of  the  stocks  on  August  9, 
1887,  was  $1  per  share  and  did  not  change  up 
to  August  13,  the  date  of  plaintiff's  tender. 

No  part  of  the  shares  held  by  Bliss  and 
Kendall  was  sold  by  them  during  the  continu- 
iinoe  of  the  trust. 

The  court  found  for  defendant. 

The  other  material  facts  appear  in  the  opin- 
ion. 

Mr,  Chester  M.  Perry  for  plaintiff. 

Mr.  Ambrose  Eastman  for  defendant. 

Morton,  Ch,  J,,  delivered  the  opinion  of 
Ihe  court: 

By  the  contract  sued  on  the  defendant  agrees 
to  secure  to  the  plaintiff  a  bona  Me  bid  of  $5,000 
for  500  shares  of  the  Addax  Basting  Machine 
Company's  stock  within  twelve  months  from 
date;  or  in  case  of  failure  to  do  so,  to  take 
from  him  at  his  option  said  600  shares  of  stock 
for  $5,000  one  year  from  the  date  of  the  con- 
tract. It  was  dated  August  9,  1880.  At  this 
time  the  plaintiff  was  the  equitable  owner  of 
1,000  shares  of  the  stock.  This  stock  stood  in 
the  name  of  the  defendant  and  James  F.  Bliss, 
who  held  it  in  trust  for  the  plaintiff,  who  had  an 
equitable  interest  in  it  which  was  assignable; 
and  his  agreement  to  assign  and  transfer  500  of 
aucb  shares  to  the  defendant  and  the  execution 
of  this  agreement,  as  set  out  in  the  report,  fur- 
nished a  sufficient  consideration  for  the  agree- 
ment sued  on. 

The  defendant  contends  that  this  agreement 
of  the  plaintiff  is  void  under  the  sixth  section 
of  chapter  78  of  the  Public  Statutes.  This  stat- 
ute provides  that  every  contract  for  the  sale  of 
Atock  shall  be  void  unless  the  party  contract- 
ing to  sell  or  transfer  the  same  is  at  the  time  of 
makiiiff  the  contract,  the  owner  or  assignee 
tbereoi,  or  authorized  by  the  owner  or  as- 
si^ee  or  his  agent  to  sell  or  transfer  the  same. 
If  we  construe  the  report  most  favorably  to 
the  defendant,  the  facts  appear  to  be  as  fol- 
lows: 

The  plaintiff  was  the  equitable  owner  of  1 ,000 
shares  of  the  stock  which  stood  in  the  name  of 
Bajley  who  was  a  naked  trustee.  Baylev  with 
the  consent  of  the  plaintiff  had,  by  an  instru- 
ment  dated  February  27, 1888,  a  copy  of  which 
is  annexed  to  the  report,  assigned  or  agreed  to 
assign  the  said  stock  to  the  defendant  and  Bliss 
as  trustees,  with  power  to  sell  it  and  account 
to  the  owner  for  the  proceeds,  or  if  not  sold 
w^ithin  a  year  to  return  it  to  the  owner,  his  rep- 
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resentatives  or  assigns.  The  agreement  of  the 
plaintiff  operated  as  an  agreement  to  sell  500 
shares  of  the  stock  subject  to  this  power. 
When  executed  it  transferred  to  the  defendant 
all  the  interest  which  the  plaintiff  had  in  such 
stock.  Such  must  have  been  the  understand- 
ing of  both  parties. 

Theplaintiff  had  a  right  thus  to  sell  his  inter- 
est. He  was  the  owner  of  it  and  fully  author- 
ized to  make  the  sale  which  he  did.  The  case 
does  not  fall  within  the  letter  or  the  spirit  of 
the  statute,the  purpose  of  which  was  to  prevent 
gambling  in  stocks.  The  defendant  further 
contends  that  the  plaintiff  cannot  recover  be- 
cause he  did  not  make  a  tender  of  the  shares  at 
the  end  of  the  year.  The  defendant's  promise 
was  that  he  would  procure  a  bid  of  $5,000  for 
the  stock  within  twelve  months,  or,  in  case  of 
failure  so  to  do,  would  take  from  the  plaintiff, 
at  his  option,  the  stock  for  $5,000,  one  vear 
from  the  date  of  the  contract.  It  would-be  a 
too  strict  and  harsh  construction  of  the  contract 
to  hold  that  a  technical  common-law  tender  ad 
diem  was  necessary  in  order  to  save  the  rights 
of  the  plaintiff. 

Glenerally  when  a  party  is  to  deliver  a  deed 
or  other  transfer  upon  the  payment  to  him  of 
money,  it  is  enough  if  he  offers,  and  is  able,  to 
ffive  such  deed  or  transfer,  without  making  a 
formal  tender.  Cook  v.  Doggett,  3  Allen,  &d\ 
Thomdike  v.  Locke,  98  Mass.  840;  Carpenter  y. 
HoUumb,  105  Mass.  280. 

In  this  case  the  plaintiff  on  the  evening  of 
August  8,  1887,  mailed  a  letter  at  Newbury- 
port  to  the  defendant  at  Boston,  notifying  him, 
in  substance,  that  the  plaintiff  expected  him  to 
take  the  stock  according  to  the  agreement.  It 
is  to  be  presumed  that  this,  by  due  course  of 
mail,  reached  the  defendant  on  the  9th  of  Au- 
gust. He  was  thus  notified  that  the  plaintiff 
availed  himself  of  the  option  given  him  by  the 
contract.  He  made  no  reply,  and  on  August 
18  the  plaintiff's  agent  called  on  the  defendant, 
tendered  him  the  stock,  and  demanded  the  sum 
of  $5,000.  The  defendant  refused  to  take  the 
stock  and  pay  the  monev.  The  refusal  was 
not  put  upon  the  ground  that  the  tender  was 
too  late  or  that  the  defendant  had  suffered  any 
injury  by  the  delay,  but  seems  to  have  been  a 
general  refusal.  We  do  not  think  that,  in  the 
contemplation  of  the  parties,  it  was  an  essential 
element  of  the  contract  that  the  stock  should 
be  transferred  on  the  precise  day  when  the  year 
expired;  and  we  are  of  opinion  that  the  tender 
by  the  plaintiff  was  made  within  a  reasonable 
time  and  was  a  substantial  offer  on  his  part  to 
perform  the  contract.  As  the  defendant  re- 
fused absolutely  to  take  the  stock  the  plaintiff 
was  not  obliged  to  keep  it  for  the  defendant 
but  had  the  right  to  treat  the  contract  as  broken 
and  to  bring  this  action  for  such  breach. 

Judgment  for  plaintiff. 


Mary  A.  BARNES  et  al. 

«. 

Thomas  D.  BOARDMAN  et  al, 

( Mass ) 

1.  Where  by  the  first  clause  of  his  will  a 

NoTB.— ^wignment  of  debt  carries  the  mortgage 
seeurtty. 
Assignment  of  a  debt  carries  the  mortvage  with 
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testator  gave  his  wife  **  my  dwelling  house  as  now 
stands,  together  with  all  the  land,  furniture," 
etc.,  and  by  the  last  clause  provided  as  f oUows: 
*^As  to  all  the  rest,  residue  and  remainder  of  my 
real  estate  I  give  and  bequeath  the  same  to  my 
said  wife  during  her  life  only,"  the  wife  takes  a 
fee  in  the  dwelling  house  and  the  land  connected 
therewith,  and  a  life  estate  In  the  other  real  es- 
tate mentioned  in  the  last  clause. 

2.  Wliere  the  only  evidence  acoeMible»  as 
to  the  manner  of  selling,  for  delinquent  taxes, 
certain  lots  which  should  have  been  sold  sepa- 
rately consists  of  what  may  be  gathered  from  the 
ooUeotor^s  notice  and  deed,  and  the  notice  is  con- 
sistent with  a  sale  either  of  separate  parcels  or  of 
the  whole  tract  at  once,  if  the  deed  recites  but  one 
sum  received,  refers  to  the  sale  in  the  singular 
number,  treats  the  taxes  on  the  several  lots  as 
one  tax,  etc.,  it  will  be  sufficient  to  show  that  the 
land  was  sold  as  one  tract,  notwithstanding  the 
covenant  of  the  collector  that  he  observed  the 
directions  of  the  law. 

8.  A  mortMcee  who  BMaigprn  the  debt  holds 
the  legaTtltle  to  the  mortgage  entirely  for  the 
benefit  of  the  assignee,  and  retains  no  title  which 
he  can  assert  in  any  action  or  proceeding;  and 
payment  to  the  assignee  revests  all  title  in  the 
mortgagor. 

4.  Where  a,  nkori^fmgee  of  Imnd*  by  a  single 
instrument  duly  executed  under  seal  and  ac- 
knowledged, makes  an  absolute  assignment  of 
his  mortgage  debt  and  of  the  mortgage,  such  as- 
signment is  sufficient  to  vest  in  the  assignee  the 
fu  U  legal  title  of  the  mortgagee  to  the  mortgaged 
premises,  although  no  words  of  Inheritance  are 
used. 

5.  After  alapae  of  Ibrtgr  years*  the  author- 
ity  of  an  attorney  to  make  an  entry  to  foreclose 
a  mortgage  may  be  inferred  from  his  assumption 
to  act  for  the  holder  of  the  mortgage,  together 
with  the  facts  that  the  mortgage  was  in  his  po»- 
seesion,  that  the  lands  were  afterwards  taxed  to 
the  person  for  whom  he  assumed  to  act,  and  that 
there  is  a  fair  inference  that  such  person  after- 
wards claimed  to  be  owner. 

(May  9, 1880.) 


ON  petitionere'  appeal  from  a  judgmeot 
of  the  Essex  Superior  Coart  in  favor  of 
respondents  upon  a  petition  for  paititioD  of 
certain  lots  of  land  in  Lawrence.  Judgment  fir 
petitioners. 

The  lands  of  whicli  partition  is  aoi^htare  a 
portion  of  the  estate  of  Benjamin  G.  Board- 
man,  Sr.,  who  died  in  Boston  in  1858,  leaving 
a  will  which  was  duly  probated.  His  widow, 
Sarah  W.  Board  man,  and  his  children,  Ben ji- 
min  Q.  Boardman,  Jr.,  Moses  B.  BoaidmaD, 
Edwin  A.  Boardman  and  Charles  W.  Bo8xd> 
man  survived  him. 

The  heirs  of  these  children  are  the  pvties  to 
this  suit,  and  the  heirs  of  Benjamin  O.  Board- 
man,  Jr.,  are  the  only  ones  who  resist  parti- 
tion. 

The  plaintiffs  claim  thai  the  wfll  ^ve  the 
widow  only  a  life  estate  in  these  premises,  that 
the  fee  therein  suhject  to  the  life  estate  defend- 
ed to  the  testator's  children,  and  has  vested  in 
these  parties  by  inheritance. 

The  children  of  Benjamin  G.  Boardman.Jr., 
claimed  that  the  will  vested  the  fee  in  said 
lands  in  the  widow,  and  that  she  has  conveyed 
the  same  to  their  father,  from  whom  they  have 
inherited  it;  and  further,  that  after  the  death 
of  the  testator  their  father  acquired  good  title 
to  said  lands  by  a  sale  and  deed  of  the  same  to 
him  for  nonpayment  of  taxes  assessed  to  the 
testator  as  the  owner  in  possession  on  the  first 
day  of  May,  1857. 

Messrs.  J.  P.  ft  B.  B.  Jones,  for  peti- 
tioners: 

Only  a  life  estate  in  these  lands  was  devised 
to  the  widow. 

Boardman  v.  Boardman:  4  Allen,  179;  &er' 
ratt  V.  Bentley,  2  Mvl.  &  K.  149. 

A  sale  for  taxes  after  the  death  of  the  testator 
was  contrary  to  the  statute;  for  "If  proneitv 
could  be  taken  out  of  the  hands  of  the  admin- 
istrator to  pay  taxes,  it  mi/rht  leave  two  an- 
taior  classes  of  claims  unpaid,  contrary  to  the 
declared  purpose  of  the  statute." 


it;  and  the  mortffage  oan  have  no  validity  apart 
from  the  debt,  nor  otherwise  than  as  an  incident  to 
the  debt.  Union  Mut.  L.  Ins.  Ck).  v.  Slee,  10  West. 
Rep.  ISe,  128  BL  67;  Olds  v.  Cumminffs,  81  BL  188: 
Delano  v.  Bennett,  90  111.  588;  Towner  v.  McClel- 
land, 110  111.  542. 

The  rule  applies  to  a  note  as  the  representative 
of  the  debt.  Ck)nn.  Mut.  L.  Ins.  Oo.  v.  Talbot, 
12  West  Rep.  280, 118  Ind.  878. 

As  a  mortgage  Is  a  mere  incident  of  the  debt 
which  it  is  intended  to  secure,  it  follows  that  what- 
ever is  sufficient  to  transfer  the  title  to  the  debt 
will  also  transfer  the  interest  of  the  mortgagee  in 
the  land.  Green  v.  Hart,  1  Johns.  680;  Jackson  v. 
Bronson,  19  Johns.  885;  Wilson  v.  Troup,  2  Ck>w. 
281;  Ck>oper  v.  Newland,  17  Abb.  Pr.  842;  Wyman  v. 
Smead,  81  How.  Pr.  1;  Langdon  v.  Buel,  9  Wend.  80; 
Jackson  v.  filodget,  6  How.  202;  Parmelee  v.  Dann, 
28  Barb.  461;  Pattieon  v.  Hull,  0  Ck>w.  747;  Thomas, 
Mortg.  16. 101, 102. 

The  debt  being  the  principal  obligation,  a  guar- 
anty of  its  payment  would  generally  pass  with  an 
assignment  of  the  debt  as  a  security  collateral 
thereto,  and  a  formal  assignment  of  the  guaranty, 
if  asstgoable,  would  not  be  necessary  to  vest  the 
same  in  the  assignee  of  the  bond.  McLaren  v. 
Watson,  26  Wend.  426;  Smith  v.  Starr,  4  Hun,  123. 

A  mortgage  is  a  lien,  and  it  is  a  mere  shadow  of 
the  debt  which  it  was  made  to  secure.  A  transfer  of 
the  debt  carries  with  it  the  mortgage,  but  a  trans- 
8L.R.  A. 


f  er  of  the  mortgage  without  the  debt  Is  a  Dollity. 
Merritt  v.  BarthoUok,  80  N. Y.  44;  Kellocg  v.  Smitk 
26N.  Y.18. 

Before  foreclosure  it  is  Impossible  tosepaiBtetlie 
debt  from  the  pledge,  so  that  the  latter  shall  resUe 
in  one  person,  while  the  debt  shall  nwidc  la 
another.  Jackson  v.  Willard,  4  Johns.  41%  Aynwr  v. 
Bill,  6  Johns.  Ch.  67a 

The  security  cannot  be  separated  from  the  ilebt 
and  exist  Independently  of  it-;  and  it  ii  a  lefsl 
maxim  that  the  incident  shall  pass  by  the  grant  of 
the  principal,  but  not  the  principal  liy  tiie  graat  oC 
the  incident.  Jackson  v.  WUIard,  4  Johns.  €1: 
Aymar  v.  Bill,  6  Johns.  Ch.  570;  Oooper  v.  Kewiaad. 
17  Abb.  Pr.  842:  Merritt  v.  Bartholick,  131 N.  Y.  4C 
47Barb.26& 

A  mortgage  is  not  considered  a  conveyance  of 
land  within  the  Statute  of  Frauds,  and  It  aaay  he 
assigned  by  paroL  Allerton  v.  Lang,  10  Btisw.  SM^ 
Bedell  v.  CSarll,  88  N.  Y.  681;  Westorlo  v.  DeWttt.  S 
N.  Y.  840;  Mack  V.  Mack,  8  Hun,  888,  6  lliomp.'*  C. 
688. 

The  assignment  of  a  mortgage  given  withoof  a 
bond  or  other  extrinsic  evldenoe  of  debt,  and  ooo> 
taining  no  expresi  covenant  to  pay, 
the  assignee  only  mortgagee's  remedy 
land.  Hone  v.  Fisher,  2  Barfo.  Ch.  600; 
V.  Griirth,  2  Lans.  88;  Caryl  v.  WllUanM,  7  Imm,  41^ 
Coleman  v.  Van  Rensselaer,  44  How.  Pr.  8HL 
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Wiltm  V.  Shearer,  9  Met.  501 
Each  lot  was  subject  only  to  a  lien  for  tbe 
taxes  assessed  on  it,  and  could  lawfully  have 
been  sold  only  for  nonpayment  of  such  taxes. 
By  sellinji^  all  said  lots  together  for  an  integral 
sum  to  Ske  highest  bidder  the  collector  sold 
each  for  nonpayment  of  taxes  assessed  on  all. 
Such  a  sale  was  unauthorized  and  void. 

Stat.  1786,  chap.  70;  Rev.  Stat.  chap.  8; 
Hayden  v.  FoeUr,  18  Pick.  492;  BoBton  Water 
P&wer  Co.  y.  Boston,  9  Met.  190-204;  Jennings 
y.  Coain9,  90  Mast.  29. 

If  it  should  be  suggested  that  each  lot  was 
separately  sold  for  the  taxes  assessed  on  it,  and 
that  for  the  sake  of  conyenience  a  deed  of  all 
stating  the  aggregate  of  the  sales  was  given, 
then  the  deed  is  void  for  failing  to  state  the 
amount  for  which  each  separate  lot  was  sold. 
Rev.  Stat  chap.  8,  §81;  Harrington  v.  Wor- 
eetter,  6  Allen,  576;  Enowlton  v.  Moore,  186 
Mass.  82. 

The  law  preaumea  the  entir  by  Newhall  to 
be  kwful,  in  the  absence  of  evidence  to  the 
contrary. 
Hawieet  v.  Brigham,  16  Gray,  561-564. 
Where  a  sealed  instrument  purports  to  be 
executed  by  an  attorney  the  law,  in  the  absence 
of  evidence  to  the  contrary,  presumes  that  the 
signature  was  authorized. 

Hatch  V.  Smith,  5  Mass.  42-58;  StocJAHdge  v. 
WeU  Stoekbridge,  14  Mass.  257-261. 

Meagrs,  Charles  U.  Bell  and  Albert  D. 
Boseon*  for  respondents: 

There  being  no  words  of  inheritance,  the 
deed  of  assignment  from  Gass  vested  in  Board- 
man  only  an  estate  for  life,  not  transmissible  to 
his  devisees. 
Adams  v.  Parker,  12  Gray,  58. 
There  was  no  foreclosure:  (a)  because  no 
authority  to  the  agent  who  entered  for  Board- 
man  is  snown;  (none  can  be  presumed,  because 
it  does  not  appear  that  possession  has  followed 
the  foreclosure);  (b)  because  the  affidavit  does 
not  Bet  out  the  facts  necessary  to  a  foreclosure. 
Rey.  Stat.  chap.  107,  %  2;  Pub.  Stat.  chap. 
161,  8  2. 

That  the  several  lots  were  included  in  one 
tax  deed  is  no  objection  to  its  validity. 

P^fepseut  Proprietors  v.  Eansom.H  Mass.  145. 

It  18  DO  answer  to  the  tax  deed  to  claim  that 

the  younger  Boardman  was  a  ootenant  with 

the  persons  under  whom  the  petitioners  derive 

tbeJr  supposed  title. 

The  rale  as  laid  down  in  Black  on  Tax  Titles, 
§  137^  is  undoubtedly  the  correct  one.     Any 

Person  may  purchase  who  is  not  under  a  legal 
uty  to  pay  the  taxes. 
WiUiams  v.  Tatonsend,  81  N.  Y.  411;  Water- 
mm  ▼.  Bewe,  18  Kan.  228;  Bettison  v.  Budd,  17 
Ark.  646;  Ferguson  v.  Etter,  21  Ark.  160;  Mor- 
rison y.  Commerce  Bank,  81  Ind.  885;  Weichsel- 
baufn  y.  CvrleU,  20  Ean.  709. 

0,Alleii»  J.  ,delivered  the  opinion  of  the  court : 
1.  The  respondents  contend  that  the  testator 
eft  all  of  bis  land  to  his  widow  absolutely; 
ind  iS  this  is  so  the  title  of  the  petitioners  to 
he  lands  of  which  partition  is  sought  wholly 
ails.  But  such  is  not  the  true  construction  of 
he  yylU.  The  two  clauses  most  material  to  be 
onaidered  are  the  following,  one  of  which  is 
lear  the  beginning,  and  the  other  near  the  end,  I 
f  his  will:  "Firstly,  I  give  to  my  wife,  Sarah,  I 
I^.  R.A. 


my  dwelling  house  as  now  stands,  together 
with  all  the  land,  furniture,  silver  plate,  spoons, 
notes,  mortgages,  with  the  notes  lo  the  same, 
my  books,  papers,  etc.,  chattels,  at  the  time  of 
my  decease.'*  "Lastly,  as  to  all  the  rest,  resi- 
due and  remainder  of  my  personal  and  real 
estate,  goods  and  chattels,  of  what  kind  and 
nature,  soever,  I  xive  and  bequeath  the  same 
to  my  said  wife,  Sarah,  during  her  life  onl^." 
And  appended  to  the  will  are  the  words,  with 
reference  to  the  latter  clause,  "during  her  life 
only— my  will  and  desire. "  The  testator  owned 
the  dwelling  house  and  other  real  estate. 

The  words,  "togetmr  with  all  the  land,"  in 
the  first  clause,  obviously  mean  all  the  land 
connected  with  or  belonging  to  the  dwelling 
house.  The  two  clauses  stand  perfectly  well 
together.  The  first  gives  to  her  in  f^  the 
dwelling  house  and  the  land  connected  there- 
with. The  latter  clause  gives  the  other  real 
estate  to  her  for  life,  and  leaves  the  remainder 
undisposed  of. 

It  follows  that  the  petitioners  are  not  cut  off 
from  maintaining  their  petition  by  anything 
contained  in  the  will. 

2.  As  to  three  lots  of  land  described  in  tbe 
petition,  the  same  being  a  portion  of  a  larger 
lot  known  as  No.  10  Howard  Street,  the  re- 
spondents admit  that  they  were  owned  by  the 
testator  at  his  decease,  and  that  the  petitioners 
are  entitled  to  partition  thereof,  unless  their  title 
was  devested  by  a  sale  for  taxes,  to  Benjamin 
G.  Boardman,  Jr.,  the  father  of  the  respond- 
ents. The  taxes  were  assessed  in  1857,  and  the 
sale  was  made  in  1859.  The  assessments  were 
made  upon  each  of  the  three  lots  separately, 
but  the  petitioners  contend  that  the  sale  was  of 
tbe  three  lots  together,  for  one  integral  sum. 
The  respondents  do  not  deny  that  the  tax  title 
was  void,  if  the  sale  was  made  in  that  manner 
(Haydtn  v.  Foster,  18  Pick.  402),  but  contend 
that  it  does  not  appear  that  the  sale  was  so  made. 

Owing  to  the  lapse  of  time  and  other  causes 
it  was  found  impossible  to  produce  other  evi- 
dence than  what  may  be  gathered  from  the 
collector's  notice  or  advertisement,  and  his 
deed.  Upon  examination  of  these,  it  appears  to 
us  that  the  three  lots  were  sold  together  for  one 
integral  sum.  The  notice  shows  nothing  either 
way,  being  consistent  with  either  mode  of  sale. 
The  deed  recites  but  one  sum  as  the  consider- 
ation  monej  paid,  "for  the  discharge  of  said 
taxes  and  mtervening  charges."  It  also  says: 
"No  person  appearing  to  take  a  less  quantity 
of  said  lots  for  said  taxes  and  charges,*'  as  if 
the  lots,  taxes,  charges,  all  went  together.  It 
adds:  "an  advertisement  for  the  sale  of  which 
for  the  nonpayment  of  said  tax  and  incidental 
charges  I  caused  to  be  published."  etc.,  as  if 
the  taxes  on  the  several  lots  were  all  treated  as 
one  tax.  "The  sale"  is  also  referred  to  three 
times  in  the  singular  number.  We  find  nothing 
whatever  to  show  that  the  lots  were  sold  sep- 
arately, unless  it  be  the  recital  of  tbe  several 
assessments,  and  the  covenant  of  the  collector 
that  he  observed  the  directions  of  the  law;  but 
these  are  insufficient  to  outweigh  the  indica- 
tions found  elsewhere  in  the  deed.  We  are 
therefore  of  opinion  that  the  tax  sale  was  void, 
and  that  the  petitioners  are  entitled  to  partition 
of  the  three  lots  therein  embraced;  and  this 
renders  it  unnecessary  to  consider  the  question 
which  has  been  argued,  whether  the  respond- 
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eDts  cao  avail  thenuelyeB  of  a  title  so  obtaiDed 
by  Benjamin  G.  Boaidman,  Jr.,  who  was  a 
tenant  in  common  with  Charlea  W.  Boardman, 
under  whom  the  petitioners  claim. 

8.  In  reference  to  certain  other  lots,  whereof 
partition  is  sought,  namely,  the  two  lots  on 
lirorth  Oak  Street,  as  it  was  formerly  called,  the 
respondents  contend  that  the  title  thereto  of 
Benjamin  G.  Boardman,  8r.,  failed,  so  that 
uone  of  the  parties  to  the  present  proceedings 
appear  to  have  any  title;  and  that,  therefore, 
the  petitioners  cannot  maintain  the  petition 
for  partition  of  the  same. 

Tne  title  of  BoardmiA,  Sr.,  was  derived  as 
follows:  A  former  owner  made  a  mortgage 
of  the  premises  to  Joseph  Gass,  who,  on  Feb- 
ruary 26,  1848,  by  an  instrument  under  seal 
and  subsequently  acknowleilged  and  recorded, 
assigned  to  said  Boardman  '*all  the  right,  title 
and  interest  which  I  have  to  the  land  described 
in  within  deed  of  mortgage,  and  also  all 
my  right  and  title  to  the  debt  described 
therein."  From  the  words  used  it  would  seem 
that  this  assignment  was  written  upon  the 
mortgage.  The  records  in  the  registry  of 
deeds  contain  a  certificate  that  Charles  T. 
Newell,  attorney  for  Benjamin  G.  Boardman, 
the  assignee  of  the  mortgage,  made  an  entry 
to  foreclose  the  same  on  the  18tb  of  October, 
1848. 

The  respondents  object  that  the  assignment 
of  the  mortgi^  conveyed  to  Boardman  only  a 
life  estate  in  the  mortgage,  and  in  the  premises 
therein  described;  that  the  certificate  did  not 
state  facts  necessary  to  a  foreclosure,  and  that 
no  authority  in  Newell  was  shown,  and  none 
could  be  presumed,  because  it  .did  not  appear 
that  poss^on  had  followed  foreclosure.  But 
none  of  these  objections  can  avail. 

The  general  rule  is  familiar  that  an  assi^- 
ment  or  transfer  of  a  mortgage  debt  carries 
with  it  an  equitable  ri^ht  to  an  assignment  of 
the  mortgage.  Sturtevant  v,  -/agues,  14  Allen, 
528;  Mtnris  v.  Baeon,  128  Mass.  58;  BatewiUe 
Institute  v.  Kaufman,  85  U.  8.  18  Wall. 
151  [21  L.  ed.  7751;  Carpenter  v.  Longan,  88 
U.  8.  16  Wall.  271  [21  L.  ed.  818]. 

In  some  jurisdictions  it  is  held  that  the 
mere  transfer  of  the  debt  without  any  assign- 
ment or  even  mention  of  the  mortgage  carries 
the  mortgage  with  it,  so  as  to  enable  the  as- 
signee to  assert  his  title  in  an  action  at  law. 
2  Wasbb.  Real  Prop.  8d  ed.  114, 118,  and  cases 
there  cited. 

This  doctrine  has  not  prevailed  in  Massa- 
chusetts; and  the  tendency  of  the  decisions 
here  has  been  that  in  such  a  case  the  mortgagee 
would  hold  the  legal  title  in  trust  for  the  pur- 
chaser of  the  debt,  and  that  the  latter  mi^ht 
obtain  a  conveyance  by  a  bill  in  equity. 
Wokott  V.  Winchester,  15  Gray,  464;  Young  v. 
Miller,  6  Gray,  152. 

But  a  payment  of  the  debt  at  or  before  its  ma- 
turity devests  the  mortgagee  of  his  legal  estate, 
and  the  mortgagor  is  then  in  of  bis  old  estate, 
without  any  release  and  without  any  process  for 
redemption.     Holman  v.  Bailey,  8  Met.  55. 

And  under  our  system  of  foreclosing  mort- 
gages, a  payment  of  the  debt  after  its  ma- 
turity has  nearly  or  quite  the  same  effect. 
Nothing  being  thereafter  due  to  the  mortgagee, 
he  could  obtain  no  conditional  judgment  in  an 
action  to  foreclose,  and  therefore  cannot  main- 
8  L.  R.  A 


tain  a  writ  of  entry  to  forecloenie,  or  enter  for 
brea^  of  condition. 

Accordingly,  upon  such  payment  the  mort- 
gagor can  assert  his  title  at  law  against  a 
tenant  of  the  mortgagee,  and  need  not  resort 
to  equity.    Bakery.  GaviU,  128  Mass.  M. 

No  case  has  been  cited,  andrwe  have  found 
none,  where  the  effect  of  an  aasignment  like 
that  of  Gass  to  Boardman  has  been  considered. 
But  it  is  plain  that  after  making  it  Qwm  re- 
tained no  title  which  he  could  assert  in  any 
form  of  proceeding.  The  whole  beneficial 
interest  was  in  Boardman.  The  interest  that 
could  be  considered  as  remaining  in  Qwm  wss 
a  bare,  technical  title  in  the  reversion  after 
Boardman's  death;  and  thus  it  would  have 
been  his  duty  at  any  time,  upon  reaoest,  to 
convey  to  Boardman  without  any  farther  pay- 
ment, or  any  terms  or  conditions  whatsoeTcr. 

There  can  be  no  doubt  that  the  aasignineot 
was  intended  to  convey  the  whole  title  of 
Ghiss.  Under  it  Boardman  had  a  right  to  de- 
mand and  receive  payment  in  fijdl  of  the 
mortgage  debt  for  his  sole  use.  By  the  bare 
act  of  payment  of  the  mortgage  debt  to  Boaid- 
man  the  mortgagor  would  have  regained  title 
as  already  shown,  and  the  title  of  bothGaai 
and  Boardman  within  three  years  after  an  en- 
try by  him  to  foreclose  the  nght  of  the  moit- 
gagor  to  redeem  the  premises  would  be  cut  off. 

The  assignment  was  imder  seal  and  was 
duly  executed  and  acknowledged.  It  indnd- 
ed  an  absolute  title  to  the  mortgage  debt,  and 
we  see  no  sufficient  reason  for  n<Mding  that  it 
did  not  also  carry  the  whole  title  of  Gs»  lotbe 
mortgaged  premises,  although  it  did  not  in 
terms  run  to  Boardman's  heirs.  It  is  more  in 
consonance  with  the  true  relations  of  the  par- 
ties, and  with  substantial  iustice,  to  bold  that 
where  a  mortgagee  of  land,  by  a  single  instni- 
ment,  duly  executed  under  seal  and  acknowl- 
edged, makes  an  absolute  assignment  of  his 
mortgage  debt  and  of  the  mortgage,  sach  as- 
signment is  sufficient  to  vest  in  the  aarignee 
the  full  legal  title  of  the  mortgagee  to  the 
mortgaged  premises,  although  no  words  ci  in- 
heritance are  used. 

No  particulars  have  l)een  specified  in  respect 
to  which  the  certificate  of  entry  by  Newell 
was  insufficient,  except  that  jtdid  not  show  his 
authority  to  act  for  Boardman.  Such  author 
ity,  after  this  lapse  of  time,  may  be  inferred 
from  slight  circumstances.  Newell  aasomed 
to  act  for  Boardman  in  making  the  eniir;  be 
had  the  mortgage  in  his  possession,  as  is  mown 
by  the  certificate  upon  it  of  his  entry.  Taxes 
upon  the  lots  were  af^sessed  to  Boudmaa  in 
1857;  and  it  was  admitted  as  a  fact  that  Board- 
mon  owned  the  lots  in  fee  at  the  time  d  his 
death,  unless  the  respondents'  objections  to 
the  assignment  and  certificate  are  valid.  It 
is  no  more  than  a  fair  inference  that  he  daimed 
to  be  the  ow*ner. 

Moreover,  the  respondents  themselves  dais 
title  to  these  lots,  as  well  as  to  fboee  oo 
Howard  Street,  as  their  father  did  before  tbem, 
under  the  sale  for  the  tax  thereon  asses^  to 
Boai*d  man.  The  facts  and  circumstances  saA- 
cientlyshow  Ne well's  authority  in  making  thr 
the  entry  to  foreclosure. 

The  result  is  that  the  petitionere  are  entitled 
to  partition  of  all  the  lota  embraced  in  llieir 
petition.    So  ordered. 
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1.A  eovBomikt  mgminmt  laenmteaaees  <■ 

broken  at  tbe  iDstaiit  the  oonyeyanoe  Is  made 
hy  an  ontstandlnff  easement  of  any  kind. 

2.  An  e—ement  is  an  Interest  in  laAd^creat. 
ed  by  grant  or  acrreement,  express  or  implied, 
which  oonferB  a  right  upon  the  owner  thereof  to 
some  profit,  benefit,  dominion  or  lawful  use  out 
of  or  oyer  the  estate  of  another. 

8.  An  Incmnlmuiee*  within  the  terms  of  a  cov- 
enant against  inoumbranoes,  includes  **  every 
right  to  or  interest  in  the  land,  to  the  diminution 
of  the  value  of  the  land,  but  consistent  with  the 
passage  of  the  fee  by  the  conveyance." 

4>  A  ftill  coiveinaat  deed  protects  the  grantee 
against  an  easement  which  is  open,  visible  and 
well  known  at  the  time  of  the  conveyance  except 
in  the  case  of  a  highway. 

ft.On  the  qnestton  of  dmmagee  ftvr 
breaeh  of  cowenant  by  reason  of  an  out- 
standing easement  consisting  of  a  dam  and  water 
privilege,  and  an  issue  also  for  the  reformation  of 
the  deed  to  make  it,  subject  to  such  easement,  evi- 
dence of  the  value  of  the  property  with  which  such 
easement  is  connected,  including  the  easement, 
•  Is  not  admissible  to  show  the  value  of  the  ease- 
ment. 

(March  12, 1880.) 

APPEAL  by  defendant,  from  a  judgmeDt  of 
the  General  Term  of  the  Supreme  Court, 


Third  Department,  affirming  a 
the  Albany  Circuit  in  favor  of  pli 
action  to  recover  damages  for  an  i " 
of  a  covenant  of  warranty  in  a 

The  facts  are  fully  stated  in  tbe  opinion. 

Mr,  Nathaniel  C.  Moak,  with  Mr.  An- 
drewVanderaee,  for  appellant: 

In  Woodruff  y.  Woodruff,  fi2N,  Y.  68,  the 
court  held:  "Facts  of  public  notoriety  relating 
to  the  subject  of  a  contract  must  be  presumed 
to  have  been  known  to  tbe  parties  at  the  time 
of  the  making  of  the  contract" 

See  also  BeyryoldM  v.  ConvrMree  F,  Int,  Co, 
47  N.  T.  597;  GaUagher  v.  Boden  (Pa.)  1  Cent. 
Rep.  876,  4  East.  Rep.  144;  Memmert  v.  Me- 
Keen,  8  Cent.  Rep.  888,  112  Pa.  815. 

Incumbrances  are  of  two  kinds,  viz.:  (1) 
such  as  affect  the  title;  and  (2)  those  which 
affect  on] V  the  physical  condition  of  the  prop- 
erty. Where  incumbrances  of  the  former  class 
exist,  the  covenant  is  broken  the  instant  it  is 
madcand  it  is  of  no  importance  that  the  grant- 
or had  notice  of  them  when  he  took  his  title. 

Cathcart  v.  Botomnn,  5  Pa.  817;  Funk  ▼. 
Voneida,  11  Serg.  &  R.  109. 

Where,  however,  there  is  a  servitude  im- 
posed upon  the  land  which  is  visible  to  the  eye, 
and  which  affects  not  the  title,  but  the  physic- 
al condition,  of  the  property,  a  different  rule 
prevails. 

Pattereon  v.  Arthure,  9  Watts,  152;  Wikon 
V.  Cochran,  48  Pa.  107;  Kutz  v.  MeCune,  22 


NOTX.— Caoenant  againKt  ineyimhranfi€8. 

The  covenant  against  inoumbrances  Is  intended 
to  protect  the  grantee  against  rights  or  interests 
In  third  persons,  which,  while  consistent  with  the 
fee  belnir  in  the  grantor,  yet  diminish  the  value  of 
tbelestate.  Gary  v.  Daniels,  8  Met.  482 ;  Prescott  v. 
Trueman,  4  Mass.  (SB8,  8  Am.  Dec.  249 ;  Chapman  v. 
Kimball,  7  Neb.  809 ;  2  Devlin,  Deeds,  p.  208. 

It  stands  upon  a  different  footing  and  is  governed 
by  different  principles  from  a  covenant  of  indemni- 
ty. Meyers  v.  Brodbeck,  1  Gent  Rep.  407, 110  Pa. 
198. 

Courts  will  always  incline  to  interpret  the  lan- 
guage of  a  deed  as  a  covenant  rather  than  as  a  con- 
dition. GaUaher  v.  Herbert,  4  West.  fiep.  188,  U7 
IILIOO. 

Tbe  recital  of  an  agreement  in  a  deed  only  oper- 
ates as  a  covenant  when  It  is  apparent  from  the 
whole  scope  of  the  instrument  that  it  was  intended 
to  operate  so.  Douglass  v.  Henneisy,  8  New  Bng. 
Bep.fiBS,15R.I.278. 

Where  the  grantors  covenant  generally  against 
Inoumbrances  made  by  them,  it  may  be  construed 
US  extending  to  several,  as  well  as  joint,  incum- 
brances. Duvall  V.  Craig,  16  U.  8.  2  Wheat.  45  (4  L. 
ed.180}. 

A  general  covenant  against  incumbrances  will 
be  qnaUfled  by  special  covenant  to  pay  the  taxes,  in 
a  deed  of  trust  of  the  same  land,  executed  and  de- 
livered by  the  grantee  upon  the  same  day.  Oeer  v. 
Redman,  10  West.  Bep.  8(8, 92  Mo.  875. 

A  deed  containing  tbe  words  **  convey  and  war- 
rant,*^ with  a  clause  **  forever  warranting  against 
tnTas"  an<)  the  grantor's  own  acts,  limits  the  cove- 
nant against  Incumbimnoes  to  taxes,  and  also  lim- 
its tbe  covenant  of  quiet  enjoyment,  but  leaves 
other  covenants  in  full  force.  Jackson  v.  Oreen, 
U  West.  Rep.  860, 112  Ind.  841. 
8L..RA. 


What  deemed  an  ineumbranee. 

Incumbrances  are  of  two  kinds:  such  as  affect 
the  (title,  and  such  as  affect  only  the  physical  con- 
dition of  the  property.  Memmert  v.  McKeen,  8 
Cent.  Bep.  884, 112  Pa.  815. 

An  annual  tax  assessment  in  the  City  of  New 
York  Is  not,  until  Its  confirmation  according  to 
law,  an  incuubrance  within  a  covenant  against 
taxes  and  incumbrances.  Lathers  v.  Keogh,  12 
Cent.  Bep.  826,  ICON.  Y,  688. 

A  right  of  dower  is  an  incumbrance,  and  It  is  im- 
material whether  it  is  inchoate  or  consummate  by. 
the  death  of  the  husband.  Walker  v.  Deaver,  79 
Mo.  064;  Shearer  v.  Banger,  22  Pick.  447;  Jeter  v. 
Glenn,  9  Bich.  L.  878 ;  Bigelow  v.  Hubbard,  97  Mass. 
196 :  Buss  V.  Perry,  49  N.  H.  649 ;  FuUer  v.  Wright, 
18  Pick.  406.  See  Donnell  v.  Thompson,  10  Maine, 
170;  Porter  v.  Noyes,  2  Maine,  28, 11  Am.  Dec.  80; 
Smith  V.  Cannell,  82  Maine,  126;  Hatcher  v.  An- 
drews, 6  Bush,  561:  Blanchard  v.  Blancbard,  48 
Maine,  177;  Bunnells  v.  Webber,  69  Maine,  488; 
Henderson  v.  Henderson,  18  Mo.  162 ;  McAlpin  v. 
Woodruff,  11  Ohio  St  120;  Carter  v.  Denman,  23  N. 
J.  L.  278 ;  Powell  v.  Monson  ft  B.  Mfg.  Co.  8  Mason, 
865;  Ward  v.  Ashbrook,  78  Mo.  515. 

The  land  with  the  stream  and  use  of  it  as  a  water 
right  constitute  an  entire  estate,  of  which  the  dam 
and  its  use  are  parcel;  and  neither,  it  Is  held,  can  be 
considered  an  incumbrance  within  the  meaning  of 
the  covenant.  Harwood  v.  Benton,  82  Y t.  724.  See 
Dunklee  v.  Wilton  B.  Co.  24  N.  H.  489;  Gould  v. 
Boston  Duck  Co.  18  Gray.  442 ;  Morgan  v.  Smith,  11 
111.  194;  Fitch  v.  Seymour,  9  Met.  402;  2  Devlin, 
Deeds,  p.  212. 

The  light  to  the  use  of  the  water  below  the  grant- 
ed premises,  as  modified  by  the  appropriation  pre- 
viously made  for  the  lower  mill,  was  not,  in  legal 
i  contemplation,  an  Incumbrance,  but  rather  in  the 
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Wis.  628;  Smith  v.  Hug/ies,  50  Wis.  621; 
Eymea  v.  Enty,  86  Hun,  147;  Whitheek  v.  Cook, 
15  Johns.  488;  Jackson  v.  Hathaioay,  15  Johns. 
447;  Hatdane  y.  Bweet,  56  Mich.  200. 
ifr.  Euflfene  Barlinjrame,  for  respondent: 
''Physical  conditions,  amounting  to  an  in- 
cumbrance upon  real  estate  or  knowledge  on 
the  part  of  tne  purchaser  of  their  existence, 
will  not  defeat  a  right  of  action  on  covenants 
against  them  in  a  deed  conveying  the  property. 
Kellogg  v.  IngertoU,  2  Mass.  101;  Rawle, 
Covenants,  $th  ed.  §  82;  2  Greenl.  Ev.  §  242; 
Soriver  v.  Smith,  1  Cent.  Rep.  763,  100  N.  Y. 
471;  Shaituck  y.  Lamb,  65  N.  Y.  500;  Mohr  v. 
Parmelee,  11  Jones  &  S.  820;  Giles  v.  Dugro, 
1  Duer,  881;  Jtrald  v.  EUy,  51  Iowa,  821; 
BeaeJi  v.  Miller,  51  111.  206;  Barlow  v.  McKin- 
ley,  24  Iowa,  70;  Kostendader  v.  Pierce,  87 
Iowa,  645;  Gerald  v.  Elley^  45  Iowa,  822;  BuU 
V.  Riffe,  78  Ky.  852;  Burk  v.  ^»«,  48  Ind. 
52;  Kellogg  v.  Jfa^tVi,  50  Mo.  496,  62  Mo. 
429;  Preseott  v.  Trueman,  4  Mass.  627;  Hubbard 
V.  Norton,  10  Conn.  422;  5ayw«»  v.  r<>w»^,  86 
Maine,  561;  Lamb  v.  Danforth,  59  Maine,  824; 
Prichard  v.  Atkinson,  8  N.  H.  885;  Utrriek  v. 
J/iwe,  19  Maine,  813;  .Bw/ter  v.  (?a^,  27  Vt- 
789;  Pttrish  v.  Whitney,  8  Gray,  516;  ifarfcw  v. 
Thomas,  15  Pick.  66;  Ginn  v.  Hancock,  81 
Maine,  42;  Jlfe^r^an  Y.Smith,  11  111.  194;  5/t7c/i- 
tfW  V.  TFiwn^,  5  Conn.  497;  Clark  v.  Gonroe, 
98  yt.4M;  Eddy  y.  Chace,  1  New  Eng.  Rep. 


578,  140  Mass.  471;  2  Devlin,  Deeds,  §  910; 
2  Dart.  Vend.  &  P.  p.  886. 

Earl,  J. ,  delivered  the  opinion  of  the  couit : 
In  March,  1880,  the  defendant  conveyed  to 
Maria  W.  Huyck,  plaintiffs  intestate,  by  what 
is  commonly  known  as  a  full  covenant  deed, 
certain  land  situate  in  the  Town  of  Coeymans, 
in  the  County  of  Albany,  which,  as  described 
in  the  deed,  contained  the  whole  of  Hawney- 
croix  Creek  within  its  boundaries.  Prior 
thereto  Amos  Briggs  had  received  a  deed  of 
adjoining  land  on  the  east  side  of  the  creek 
which  conveyed  to  him  with  the  land  an  ease- 
ment as  follows:  "The  right  to  the  use  of  the 
whole  of  the  water  of  the  said  Hawneycroix 
Kill  or  Creek;  also  the  right  to  erect  and 
maintain  a  dam  across  said  creek,  and  to  con- 
nect same  to  the  opposite  bank  thereof,  at  sack 
place  as  the  dam  now  is,  and  to  extend  the 
sane  by  an  embankment  or  otherwise,  from 
the  bank  at  the  water's  edge,  to  the  high  bank 
or  hill  west  thereof,  and  the  right,  also,  from 
time  to  time,  to  go  on  to  and  upon  the  land  on 
the  opposite  side  of  said  creek,  for  the  purpoee 
of  erecting  and  maintaining  said  dam  or  dams, 
and  of  using  thereof  the  land  for  that  por- 
poae." 

Upon  the  land  thus  conveyed  to  Briggs  there 
was  a  paper  mill,  and  there  had  been  erected  a 
dam  across  the  creek    to  the    westerly  ade 


nature  of  parcel  of  Buob  lower  estate.  Gary  v.  Dan- 
iels, 8  Met.  406 ;  Presoott  v.  WOllams,  6  Met.  4»SS. 

Where  a  mlllpond  caused  by  a  dam  on  adjoining 
property  had  flooded  a  tract  of  land  for  a  sufflcient 
length  of  time  to  create  a  prescriptive  right.  It  was 
held  that  this  rlcrht  of  flooding  was  not  an  incum- 
branoe.    Kutz  v.  McCune,  22  Wis.  038. 

Easement  an  incumbrance. 

An  easement  constitutes  an  Incumbrance  on  land 
and  interferes  with  the  absolute  dominion*  exclu- 
sive use,  and  uninterrupted  enjoyment  of  it.  Pll- 
cher  V.  Atchison,  T.  &  8.  F.  R.  Co.  88  Kan.  516. ' 

The  easement,  followed  by  possession  and  con- 
tinued occupancy  and  use,  constitutes  an  Incum- 
brance on  the  land ;  and  In  a  suit  for  the  purchase 
money  a  breach  of  the  covenant  against  Incum- 
brances should  be  alleged  In  the  counterclaim ;  but 
It  cannot  be  averred  that  no  title  whatever  passed 
to  that  part  Included  In  the  right  of  way.  Doug- 
lass V.  Thomas,  1  West.  Bep.  171,  lOBInd.  187. 

The  right  of  way  of  a  railroad  across  land  con- 
veyed Is  such  an  Incumbrance  as  Is  a  breach  of 
covenants  against  Incumbrances.  Pilcher  v.  Atob  1- 
son,  T.  &  8.  F.  R.  Co.  88  Kan.  617. 

Existence  of  a  street  legally  laid  out,  but  not 
opened  for  use,  across  a  lot,  is  an  Incumbrance 
suflldent  to  excuse  purchaser  from  performing  on 
his  part  If  It  was  not  disclosed  to  him  when  the 
bargain  was  made,  he  is  entitled  to  a  decree  reliev- 
ing him  from  purchase,  and  ordering  vendor  to  re- 
fund any  portion  of  the  purchase  money  he  has 
received.  People^s  Sav.  Bank  v.  Alexander  (Pa.)  8 
Cent.  Rep.  888. 

A  right  to  cut  and  maintain  a  drain  Is  deemed  an 
incumbrance  (Smith  v.  Sprague,  40  Yt.  43 ;  2  Dev- 
lin, Deeds,  p.  200);  a  right  to  maintain  an  artlflclal 
watercourse  (Presoott  v.  White,  21  Pick.  841, 32  Am. 
Dec.  2H6) ;  a  right  to  dam  up  the  water  of  a  stream 
passing  through  the  land  (Morgan  v.  Smith,  11  lU. 
198 ;  Ginn  v.  Hanoock,  81  Maine,  40,  See  Isele  v. 
Arlington  Five  Cents  Sav.  Bank,  186  ICass.  142; 
Qawtry  V.  Leland,  81  N.  J.  Eq.  386);  also  a  right  to 
cut  timber  on  the  land  conveyed.  Spurr  v.  Andrew, 
4  Allen,  420 ;  Cathcart  v.  Bowman,  6  Pa.  810. 

",.  R.  A. 


MeoBure  of  damoife  where  easement  eacistt. 

The  decrease  in  the  market  value  of  the  land  any 
usually  be  taken  as  a  proper  crtterion  by  which  to 
measure  the  damages  caused  by  the  exBtenoeof  an 
easement.  Williamson  v.  Hall,  62  Mo.  406;  GlteiT. 
Dugro,  1  Duer,  831 ;  Kellogg  v.  Malln,  S  Ma  Ml 
See  Burbank  v.  PlUsbury,  48  N.  H.  475 ;  Brooson  v. 
Coflin,  108  Mass.  176;  Wetherbee  v.BeQnett,S  Alkn, 
428;  2  Devlin,  Deeds,  p. 224. 

Tf  the  incumbrance  consists  of  a  right  ct  «aj 
over  the  land  for  the  purpose  of  obtainliig  water 
f  rom  a  spring  thereon,  damages  should  be  awarded 
upon  the  assumption  that  Just  oompensatloaslMmM 
be  made  for  the  Injury  resulting  from  the  ooa- 
tlnued  existence  of  the  easement.  Harlow  v.  Thon- 
as,  16  ^ck.  66. 


Breach  of  covenant  by  existence  of 

If  an  Incumbrance  exists,  the  oovenant  is  broken 
as  soon  as  it  Is  made  (Large  v.  Modatai  CPiLi  S 
Cent.  Rep.  761 ;  Cathcart  v.  Bowman,  6  Pa.  tIT; 
Blondeau  v.  Sheridan,  81  Mo.  545;  Wyatt  v«  Doob. 
6  West.  Rep.  863,  OB  Mo.  460;  dark  v.  Swift  8  Met 
802;  Cole  v.  Kimball,  62  Vt.  680;  Boyd  ▼.  BelOMBL 
68  How.  Pr.  618;  McCrady  v.  Brisbane,!  Kott  t 
McC.  104 ;  Cadmus  v.  Fagan,  4  Cent.  B^.  800, 47  N.J. 
L.  640:  Martin  v.  Baker,  6  Biackf .  288),  as  where  a  Bsd 
was  created  and  plalntitT  was  oompeUed  to  pay  tt  to 
save  his  property.  Large  v.  McGlaln  (Psl)  5  Oenl 
Rep.  TBI. 

Where,  at  the  time  of  the  sale  of  the  preraiMB  to 
the  plaintiffs,  the  premises  were  <diarsed  with  a 
valid  tax  or  assessment  due  at  tiie  time  the  ooitvef - 
ance  was  executed,  it  was  an  tncumbranoe  on  At 
premises,  and  plaintiffs  are  entitled  to  recover  tot 
a  breach  of  the  oovenant  against  tncumbraaflsi 
(Bemls  V.  Caldwell,  8  New  Bng. Bep.  48(1, 10 Usm^ 
299;  Fullerv.Jlllette,9Blss.a6:Iiigall8v. Cooke. 
21  Iowa,  600;  Plowman  v.  wniiams,  6  Lea  (Tarn} 
268;  Almy  v.  Hunt,  48  lU.  45;  MitoheU  v.  PflMhaiy. 
6Wis.4ia  And  see  Bvans  V.Saunders,  8  Lea  (ItaBU 
784;  KundeU  v.  Lakey,40  N.  T.  514;  Butohins  v. 
Moody,  8U  Vt.  666,  84  Vt.  488;  Long  v.  Molff.  > 
Ohio  St.  272;  Overstreet  v.  Dobeon,  28  Ind-S; 
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thereof;  and  be  and  those  under  whom  he  held 
had  used  the  waters  of  the  creek  for  the  pur- 
yoaes  of  that  mill  for  many  years.  Subse- 
quently to  the  conveyance  to  Mrs.  Huyck, 
Brij^  entered  upon  the  land  and  built  an  em- 
bankment  westerly  from  the  edge  of  the  creek 
to  the  high  bank  upon  her  land.  Afterward 
ahe  brought  this  action  for  the  breach  of  the 
covenants  contained  in  her  deed  by  the  ex- 
istence and  use  of  the  easement  which  Briggs 
had  in  the  land  conveyed  to  her.  She  recov- 
ered, and  the  defendant  has  appealed  to  reverse 
her  judgment.  He  claims  that  the  easement 
owned  by  Briggs  was  open,  visible  and  well 
known  to  Mrs.  Huyck  at  the  time  she  took  her 
deed,  and  that  therefore  the  covenants  in  the 
deed  do  not  protect  her  against  i^  It  is  true 
that  she  knew  that  the  paper  mill  and  dam 
acroes  the  creek  were  there,  and  that  the 
waters  of  the  creek  had  been  used  for  many 
years  for  the  purposes  of  the  mill.  But  it  does 
not  appear  that  she  knew  the  full  extent  of 
Briggs'  easement,  or  that  she  had  any  knowl- 
edge, whatever,  that  he  had  any  paramount 
rij^t  to  the  exclusive  use  of  the  waters  of  the 
creek  or  to  maintain  his  dam  where  it  was  lo- 
cated as  high  as  he  wished.  But  even  if  she 
had  such  knowledge  that  fact  furnished  no  de- 
fense to  this  action. 

The  deed  entitled  her  to  a  perfect  title  to  all 
the  land  which  it  purported  to  convey,  free 


from,  any  incumbrance  thereon;  and  it  is  no 
defense  to  her  action  that  at  the  time  she  took 
it  she  knew  of  some  incumbrance  or  some  de- 
fect in  the  title.  Proof  of  such  knowledge 
would  be  quite  important  in  an  action  brought 
by  her  grantor  to  reform  the  deed,  but  as  a  de- 
fense to  an  action  upon  the  covenants  con- 
tained in  the  deed,  it  is  of  no  importance  what- 
ever. That  the  covenant  against  incum- 
brances is  broken  by  an  outstanding  easement 
of  any  kind  is  penectiv  well  established  by 
the  authorities  in  this  State,  and  there  is  no 
hint  in  any  of  them  that  knowledge  by  the 
g^rantee  of  the  existence  of  the  easement  at  the 
time  of  the  conveyance  makes  any  difference. 
An  easement  is  an  interest  in  land  created  by 
grant  or  agreement,  express  or  implied,  which 
confers  a  right  upon  the  owner  thereof  to 
some  profit,  benefit,  dominion  or  lawful  use 
out  of  or  over  the  estate  of  another.  An  in- 
cumbrance within  the  terms  of  the  covenant 
against  incumbrances  is  said  to  be  '^every 
nght  to  or  interest  in  the  land,  to  the  diminu- 
tion of  the  value  of  the  land,  but  consistent 
with  the  passage  of  the  fee  by  the  conveyance" 
(PrescoU  v.  T9ueman,  4  Mass.  627),  and  the 
breach  of  such  a  covenant  takes  place  at  the 
instant  the  conveyance  is  made. 

There  is  in  this  State  one  exception  to  the 
rule  that  the  existence  of  an  easement  consti- 
tutes a  breach  of  the  covenant  against  incum- 


Peters  v.  Myers,  22  Wis.  602 ;  Blossom  v.  Van  Court, 
84  Mo.  394);  or  where  afterwards  a  reassessment  was 
viade,  the  covenant  was  broken  as  soon  as  made. 
Cadamns  v.  Fftgan,  4  Cent.  Rep.  809, 47  N.  J.  L.  M9. 
.  But  there  Is  no  breach,  however,  if  a  portion  of 
the  land  conveyed  has  been  illegally  sold  for  taxes. 
Cammings  v.  Holt,  56  V t.  884. 

The  covenant  is  broJten  by  the  existence  of  a 
{Muramount  private  right  of  way  (Uuss  v.  Steele,  40 
Vt.  810;  Wiiflon  v.  Cochran,  46  Pa.  282.  But  see 
McMulUn  V.  Wooley,  2  Lans.  894 :  Wetherbee  v. 
Bennett,  2  Ailen,  428 ;  2  Devlin,  Deeds,  p.  210 );  or  by 
the  existence  of  a  prior  covenant  to  which  the 
land  is  subject,  that  a  particular  fence  shall  be 
erected  or  maintained.  Burbank  v.  Pillsbury,  48 
N.  H.  475 ;  Kellogg  v.  Robinson,  6  Vt.  276.  But  see 
Parish  V.  Whitney,  8  Gray,  616. 

An  agreement  between  adjoining  owners  to 
«rect  a  party  wail  is  a  breach  of  a  subsequent  con- 
veyance by  one  of  the  owners  with  covenant 
againet  incumbrances.  Mackey  v.  Harmon,  84 
•Minn.  168 ;  Bdmunds'  App.  (Pa.)  6  Cent.  Rep.  423. 
-  Agreement  to  build  a  party  wall ;  when  a  cove- 
nant running  with  the  land  and  when  not,— see 
note  to  Nalle  v.  Paggi,  1  L.  K.  A.  83. 

Action  for  breach  of  covenant. 

In  an  action  of  covenant  there  must  be  a  breach 
4if  some  covenant  contained  in  the  instrument  in 
fBult.    Merriman  v.  Bush,  8  Cent.  Rep.  87, 116  Pa.  276. 

The  right  of  action  upon  covenants  of  warranty 
against  incumlSrances  arises  upon  covenantee's  pay- 
ment of  money  to  protect  his  interests.  The  Stat- 
ute of  Limitations  does  not  begin  to  run  until 
•covenantee  has  made  such  payment.  Priest  v, 
Beaver,  4  West.  Rep.  806,22  Mo.  App.  276;  Taylor  v. 
Priest,  4  West.  Rep.  3S9, 21  Mo.  App.  686. 

In  an.action  on  a  warranty  deed  for  a  breach  of 
the  covenant  for  quiet  enjoyment,  the  plaintilf 
must  allege  and  prove  that  he  has  been  turned  out 
4>f  the  poosession  of  the  granted  premises,  or  of 
«ome  part  thereof,  or  has  yielded  the  possession 
thereof  to  the  paramount  title.  Real  v.  UoUister, 
20  Neb.  112. 
8  L.  R.  A.. 


An  averment  of  eviction  under  an  elder  title  is 
not  always  necessary  to  sustain  an  action  on  a  cove- 
nant against  incumbrances.  If  the  grantee  cannot 
obtain  possesEion  on  account  of  a  person  claiming 
and  holding  under  an  elder  title,  it  is  equivalent  to 
an  eviction.  Du  vail  v.  Craig,  16  U.  8. 2  Wheat  45  (4  L. 
ed.  180). 

The  foundation  of  an  action  for  the  recovery  of 
taxes  paid  by  the  grantee,  under  a  deed  containing 
covenants  of  warranty,  is  proof  of  such  a  deed, 
and  the  existence  of  the  taxes  as  an  incumbrance, 
and  their  pay  ment  by  the  grantee.  Hillhouse  v. 
Houts  (Mo.)  6  West  Rep.  883. 

Damages  for  breach  of  covenanL 

The  party  violating  covenants  must  respond  in 
damages.  Richards  v.  Burdsall  (N.  J.)  0  Cent.  Rep. 
68. 

If  the  covenant  is  in  the  form  of  an  agreement  to 
pay  and  discharge  the  incumbrances,  the  covenan- 
tee, although  he  has  not  extinguished  them,  is  entit- 
led to  recover  the  amount  of  the  incumbrances.  Ho- 
gan  V.  Calvert,  21  Ala.  190:  Booth  v.  Starr,  1  Conn.  240, 
6  Am.  Dec.  288;  GUbert  v.  Wiman,  1  N.  Y.  550;  Gard- 
ner V.  Niles  16  Maine,  279;  Webb  v.  Pond,  10  Wend. 
428;  Re  Negus,  7  Wend.  490;  Lethbridge  v.  Mytton,  2 
Bam.  &  Ad.  772;  Gennings  v.  Norton,  86  Maine, 
806;  Latbrop  v.  Atwood,  21  Conn.  123;  Ardesco  Oil 
Co.  V.  North  Am.  Oil  &  Min.  Co.  66  Pa.  881;  Mana- 
han  V.  Smith,  19  Ohio  St.  884;  Dorsey  v.  Dashiell, 
1  Md.  204;  Scobey  v.  Finton,  89  Ind.  275. 

But  if  the  agreement  is  not  to  discharge  the  debt, 
but  to  save  harmless  from  damage,  the  covenant 
becomes  one  of  indemnity  only.  Chace  v.  Hlnman, 
8  Wend.  462;  Mann  v.  Eckford,15  Wend.  602;  Kip  v. 
Brigham,  6  Johns.  168;  Booth  r.  Starr,  1  Conn.  244, 6 
i^m.  Dec.  238;  Thomas  V.  ^Ulen,  I  Hill,  145;  Rock- 
feller  v.  Donnelly,  8  Cow.  628.  And  see  Stewart  v. 
Clark,  11  Met.  884;  Hodgson  v.  Bell,  7  T.  R.  97; 
Sparkes  v.  Martlndale,  8  Bast,  606;  Holmes  v  Rhodes, 
1  Bos.  ft  P.  688;  Devol  v.  Mcintosh,  28  Ind.  629;  War- 
wick V.  Richardson.  10  Mees.  ft  W.  284;  Churchill  v. 
Hunt,  8  Denio,  821. 

Where  the  incumbrance  is  of  such  a  character 
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brances,  and  that  is  in  the  case  of  a  high- 
way. 

it  was  held  in  Whitbeck  v.  Cook,  15  Johns. 
488,  that  it  is  not  a  breach  of  the  covenants 
that  the  grantor  was  lawful  owner  of  the  land, 
was  well  seised,  and  had  full  power  to  convey, 
that  part  of  the  land  was  a  public  highway, 
and  was  used  as  such;  and  that  decision  has 
ever  since  been  resarded  as  the  law  in  this 
State.  It  was  based  upon  the  peculiar  nature 
of  highway  easements,  and  the  general  un- 
derstanding with  reference  to  them. 

Spencer,  t/^, writing  the  opinion,  said:  '*It 
must  strike  the  mind  with  surprise  that  a 
person  who  purchases  a  farm  through  which  a 
public  road  runs  at  the  time  of  purchase,  and 
had  BO  run  long  before,  who  must  be  presumed 
to  have  known  of  tbe  existence  of  the  road,  and 
who  chooses  to  have  it  included  in  his  pur- 
chase, shall  turn  around  on  his  grantor  and 
complain  that  the  general  covenants  in  the 
deed  have  been  broken  by  the  existence  of 
what  he  saw  when  he  purchased,  and  what 
must  have  enhanced  the  value  of  the  farm.  It 
is  hazarding  little  to  say  that  such  an  attempt  is 
unlust  and  inequitable  and  contrary  to  the 
universal  understanding  of  both  vendors  and 
purchasers.  If  it  could  succeed  a  flood-gate  of 
litigation  would  be  opened,  and  for  many 
years  to  come  this  kind  of  action  would 
abound.  These  are  serious  considerations^and 
this  court  ought,  if  it  can  consistently  with 
law,  to  check  the  attempt  in  the  bud." 

These  reasons  are  not  applicable  to  other 


easements,  and  the  rule  of  that  case  has  not 
been  applied  to  any  other. 

Whue  there  was  not  in  the  deed  there  nnder 
consideration  any  covenant  acaiost  incam- 
brances,  yet  tbe  ratio  decidendi  Is  equally  ap- 
plicable to  such  a  covenant:  and  since  that  de- 
cision it  has  always  been  understood  in  this 
State  that  such  a  covenant  is  not  broken  by  the 
existence  of  a  highway. 

In  McMuUin  v.  Wool^,  2  Lana.  894  it  was 
held  that  the  right  to  take  water  by  means  of 
a  pipe  laid  beneath  the  ground  from  a  spring 
on  the  premises  conveyed,  constituted  a  bmch 
of  the  covenant  against  incumbrances. 

In  Roberts  v.  Levy,  8  Abb.  Pr.  N.  8.  811.  ii 
was  held  that  a  covenant  entered  into  between 
owners  of  adjoining  dtv  lots  for  themselves 
and  all  claiufing  under  them,  to  the  effect  that 
all  buildings  erected  upon  tbe  lots  should  be 
set  back  a  specified  distance  from  the  street  od 
which  the  lots  fronted,  constitute  an  inciim- 
branoe  upon  the  lots  to  which  it  applied;  and 
if  subsequently  conveyed  by  deed  containiog 
the  usual  covenants  against  incumbrances,  a 
breach  of  the  latter  covenant  arises  the  instant 
the  deed  is  executed. 

In  Bea  v.  Minkler,  5  Lans.  196,  it  was  beU 
that  the  existence  and  use  of  a  private  right 
of  way  over  the  granted  premises  was  a  br»cfa 
of  warranty:  and  Blake  v.  Ettreti,  1  Allen, 
248;  Buss  v.  Steele,  40  Yt.  210,  and  WeOeriei 
V.  Bennett,  2  Allen,  428,  are  to  the  sama 
effect. 

In  Scriver  v.  Smith,  100  N.  Y.  471,  1  OenL 


that  It  cannot  be  removed  at  the  option  of  the 
grantor  or  grrantee,  damages  are  awarded  for  the 
injury  that  is  proximately  caused  by  tbe  incum- 
brance. Prescott  v.  Trueman,  4  Mass.  6B!7,  8  Am. 
Dec.  240:  Greene  v.  Creigbton,  7  R.  I.  1:  KeUogg  v. 
Malin,  60  Mo.  496:  Hubbard  v.  Norton,  10  Conn.  422; 
Giles  V.  Dugro,  1  Duer,  885:  Barlow  v.  McKiniey,  24 
Iowa,  00:  Van  Wagner  v.  Van  Nostrand,  19  Iowa.  427; 
BuUer  v.  Gale.  27  Vt.  789;  Chapel  v.  Bull,  17  Mass. 
218;  Beach  v.  MUler,  61  lU.  206;  Batohelder  v.  Sturgis, 
a  Cush.  206:  Harlow  v.  Thomas,  15  Pick.  66;  2  Devlin, 
Deeds,  p.  223. 

Where  the  incumbrance  has  been  removed  or 
paid  off  by  tbe  covenantee,  the  rule  is  that  be  is 
entitled  as  damages,  for  a  breach  of  the  covenant, 
to  the  amount  that  he  has  paid  for  this  end,  if  tbe 
amount  was  reasonable  and  fair.  Meyers  v.  Brod- 
beck,  1  Cent.  Bep.  407,  UO  Pa.  196:  Grant  v.  TaU- 
man,  20  N.  Y.  191;  Btoddard  v.  Gage,  41  Maine, 
287;  Brandt  v.  Foster,  5  Iowa,  287;  Famum  v. 
Peterson,  111  Mass.  148;  Brown  v.  Brodhead,  8  Whart. 
104;  Andrews  v.  Appel,  22  Hun,  429;  Henderson  v. 
Heodenson,  18  Mo.  151:  Kent  v.  CantraU,  44  Ind.  452: 
Harlow  v.  Thomas,  16  Pick.  66;  Snyder  v.  Lane,  10 
Ind.  424;  Rardln  v.  Walpole,88  Ind.  10;  Stambaugb 
V.  Smith,  28  Ohio  St.  684:  Norton  v.  Babooclc,  2  Met. 
516;  Baker  V.  Corbett,  28  Iowa,  820;  Spring  v.  Chase, 
22  Maine,  605, 80  Am.  Dec.  696;  Garrison  v.  Sandford, 
12  N.  J.  L.  261;  Thayer  v.  Qemenoe,  22  Pick.  400; 
Chapel  V.  Bull,  17  Mass.  218;  Davis  v.  Lyman,  6 
Conn.  255;  Batchelder  v.  Sturgis,  8  Cush.  205. 

The  Minnesota  Statute  has  reference  only  to  in- 
cumbrances appearing  to  exist  of  record,  but  not 
existing  in  fact.  Hawthorne  v.  City  Bank  of  Min- 
neapolis, 84  Minn.  882. 

Where  there  is  no  failure  of  title  to  any  part  of 
the  land  but  an  incumbrance  on  a  portion  of  the 
tract,  the  measure  of  damages  is  the  diminished 
value  of  the  entire  tract,  not  exceeding  the  entire 
purchase  money  paid,  with  interest.  Clark  v. 
Zeigler,  79  Ala.  846. 
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Nominal  damaaes. 
In  an  action  of  covenant  against  inoambrancei* 
if  the  plaintiff  has  extinguished  tbe  incumbcance, 
he  is  entitled  to  recover  the  amount  paid  fbr  It:  bat 
if  be  has  not  bought  it  in.  he  Is  only  entitled  i» 
nominal  damages.  Pillsbury  v.  MitchelL  6  Wis.  17« 
21.   See  Price  ▼.  Deal,  00  N.  C.  290;  Walker  v  Deaver. 

79  Mo.  664;  Morehouse  v.  Heath,  99  Ind.  &U9 ;  Mejen 
V.  Brodbeck,  1  Cent.  Rep.  407,  UO  Pa.  196:  Dela- 
vergne  ▼.  Norris,  7  Johns.  868;  Selleck  v.  OriswoM. 
67  Wis.  291:  Reaaoner  v.  Bdmundson,  5  Ind.  JH( 
Baldwin  v.  Munn,  2  Wend.  406;  Brady  v.  Spurck.ST 
lU.  478:  Andrews  v.  Davison,  17  N.  H.  41S;  Mills  v. 
Saunders,  4  Neb.  190;  Brooks  v.  Moody,  20  Piek. 
474:  Beun  v.  Mayo,  5  Maine,  94;  Davis  v.  layman.  6 
Conn.  265;  Pitcher  v.  Livingston,  4  Johns.  1:  Bob> 
bins  V.  Arnold.  11  lU.  App.  484;  Hall  v.  Dean,  1» 
Johns.  106:  UandeUv.  Mallett,  14  Maine,  51;  Pres- 
cott  V.  Trueman,  4  Mass.  627;  Snell  v.  Iowa  HoBia- 
stead  Co.  60  Iowa,  701;  Wyman  v.  Ballard,  12  Mask 
804;  Blchardaon  v.  Dorr,  5  V t.  20;  Baton  v.  Lyman. 

80  Wis.  41;  Stewart  v.  Drake,  9  N.  J.  L.  141:  Garrison 
V.  Sandford,  12  N.  J.  L.  261;  Brantan  v.  Bingham. 
26  N.  Y.  488;  FOote  ▼.  Burnet,  10  Ohio,  817;  Johnson 
V.  Collins,  116  Mass.  892;  Jenkins  v.  Hopkins,  SPIek. 
848;  Comings  v.  Litde,  24  Pick.  289;  Tufts  t.  Adams* 
8  Pick.  647;  LeflBngwell  v.  BUiott,  8  Pick.  457, » Am. 
Deo.  848;  Clark  v.  Swift,  8  Met.  880;  Tbayer  ▼. 
Clemenoe,  fa  Pick.  490;  Patterson  V.  Stewart.  6 
Watts  &  S.628;  Willets  v.  Burgess,  84  DL  QOOtCteo^y 
V.  City  Nat.  Bank,  77  IlL  562:  Bichard  v.  Bmt.  » 
ni.  88;  Osgood  v.  Osgood,  89  K.  H.  SOO;  Smith  v. 
Jefts,  44  N.  H.  482;  WUlson  v.  WUlson,  26  N.  H.  91; 
Stanard  v.  Bldridge,  16  Johns.  254;  Smith  v.  Acker- 
man,  6  Blackf.  641:  Pillsbury  v.  MitcheU,  S  Wla  ITt 
Pomeroy  v.  Burnett,  8  Blaokf.  142;  Herriek  r. 
Moore,  19  Maine,  818;  Clark  v.  Perry,  80  Maine,  151: 
Bunnells  ▼.  Webber,  69  Maine,  488;  fieed  t.  FlerM^ 
86  Mahie,  466:  fidlngton  v.  Nix,  48  Mo.  KM;  Sl 
Louis  V.  Bissell,  46  Mo.  167:  Funk  v.  VooeMa.  U 
Serg.  &  K.  109. 
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Bep.  763.  where  the  owner  of  land  upon  a 
stream  conveyed  the  same  with  a  covenant  of 
quiet  enjoyment,  and  subsequently  an  owner 
below  under  and  by  virtue  of  a  paramount 
right  raised  the  heient  of  a  dam  upon  his  land 
and  thereby  flooded  the  land  conveyed,  it  was 
held  that  uiere  was  substantially  an  eviction 
and  a  breach  of  the  covenant. 

In  Mitchell  v.  Warner,  5  Conn.  497,  it  was 
held  that  a  pre-existiuf  right  in  a  third  person 
to  take  water  from  the  land  conveyea  is  a 
breach  of  a  covenant  against  incumbrances. 

In  Morgan  v.  Smith,  11  111.  194,  it  was  held 
that  an  easement  authorizing  one  to  .dam  up 
and  use  the  water  of  a  branch  running  over  the 
land  conveyed,  and  to  use  the  water  of  a 
spring  upon  it,  is  a  breach  of  the  covenant 
against  incumbrances. 

In  Medler  v.  Hiatt,  8  Ind.  171,  there  was  a 
conveyance  of  land,  with  covenants  against 
incumbrances,  through  which  there  was  a 
stream  of  water,  and  at  the  time  of  the  convey- 
ance there  was  across  the  creek  a  short  dis- 
tance below  the  land  conveyed,  a  dam  which 
backed  the  stream  up  so  as  to  overflow  a  large 
quantity  thereof.  The  action  was  brought 
upjon  promissory  notes  given  for  the  purchase 
price  of  the  land.  The  defense  set  up  was 
breach  of  covenant  against  incumbrances.  To 
this  defense  the  plaintiff  replied,  inter  alia, 
that  the  defendant  when  he  purchased  the 
land  knew  of  the  existence  of  the  dam  and  of 
the  right  to  flow  back  the  water  ;  and  to  this 
reply  the  defendant  dem urred.  The  dem urrer 
was  overruled,  and  upon  appeal  the  judgment 
upon  the  demurrer  was  reversed.  The  court 
said:  "It  is  conceded  that  the  action  of  the 
court  in  overruling  the  demuner  raises  the 
main  question  in  the  case.  And  in  support  of 
that  ruling  it  is  insisted  that  as  the  appellant 
received  a  deed  for  the  lands  with  full  notice  of 
the  dam,  and  the  right  to  continue  it,  the  law 
presumes  that  he  took  the  conveyance  subject 
to  the  incumbrance.  The  rule  of  decision  on 
this  subject  as  evinced  by  various  authorities 
is,  to  some  extent,  unsettled.  None  of  the  au- 
thorities, however,  sustain  the  position  that 
mere  notice  to  the  vendee,  at  the  time  he  re- 
ceives his  deed,  of  an  existing  incumbrance, 
excludes  it  from  the  operation  of  an  ex- 
press covenant  against  incumbrances  .  .  . 
The  plaintiff's  rej^y  contains  nothing  from 
which  a  contract  relative  t^  the  easement  can 
be  inferred.  It  is  true  the  defendant  knew  of 
the  incumbrance,  but  mere  notice  of  it  does 
Dot  indicate  even  an  intent  to  relinquish  any 
remedy  he  might  have  under  the  covenants  in 
his  deed." 

In  Havey  v.  Newton,  7  Pick.  29,  the  action 
was  covenant  upon  a  lease  of  water  works 
and  buildings,  with  the  whole  control  of  the 
water  in  the  pond,  except  the  right  which 
one  Bangs  had  to  take  water  in  logs  to  his 
warden,  and  a  similar  riffht  reserved  to  the 
fessor;  and  the  court  hela  that  parol  evidence 
was  not  admissible  to  prove  that  in  the  inten- 
tion of  the  parties  to  the  lease  there  was  like- 
wise an  exception  of  the  right  which  the 
County  of  Worcester  had  exercised  for  more 
than  twenty  years,  of  occasionally  diverting 
part  of  the  water  for  the  purpose  of  cleansing 
the  county  gaol,  and  which  diversion  was  well 
8  L.  R.  A. 


known  to  the  parties  at  the  time  of  making 
the  lease. 

.  In  Mohr  v.  Parmelee,  11  Jones  ft  S.  820,  a 
party  wall  was  wholly  on  one  of  two  contigu- 
ous lots  of  land  yet  subject  to  appropriation 
and  use,  for  all  the  purposes  of  a  party  wall, 
by  the  proprietor  of  the  other,  by  reason  of  a 
prior  grant;  and  it  was  held  that  it  constituted 
an  incumbrance  upon  the  land  on  which  it 
stood;  that  when  a  title  is  incumbered  by  such 
an  easement,  a  right  of  action  immediately  ac- 
crues, and  that  whether  the  covenantee  had  or 
had  not  knowledge  or  notice  of  its  existence  is 
immaterial,  both  as  regards  his  right  of  action 
and  the  question  of  damages. 

In  2  Greenleaf  on  Evidence,  g  242,  it  is  said: 
"A  public  highway  over  the  land,  a  claim  of 
dower,  a  private  right  of  way,  a  lien  by  judg- 
ment or  by  mortgafze  or  any  other  outstanding 
elder  and  better  titie  is  an  incumbrance,  the 
existence  of  which  is  a  breach  of  this  cove- 
nant. In  these  and  the  like  cases,  it  is  the  ex- 
istence of  the  incumbrance  which  constitutes 
the  right  of  action,  irrespective  of  any  knowl- 
•edfipe  on  the  part  of  the  grantee,  or  of  any 
eviction  of  him." 

In  2  Dart  on  Vendors  and  Purchasers,  6th 
ed.  886,  the  following  language  is  used:  ''Al- 
though the  fact  of  the  purchaser  having  notice 
of  defect  cannot  prevent  the  covenants  for  title 
from  extending  to  it,  since  extrinsic  evidence 
is  inadmissible  for  the  purpose  of  construing  a 
deed,  yet  in  an  action  to  rectify  the  covenant 
that  fact  may  be  used  as  the  basis  of  an  infer- 
ence that  it  could  not  have  been  the  intention 
of  the  parties  that  the  covenant  should  include 
a  defect  of  which  both  parties  were  equally 
aware."  To  the  pamc  effect  are  the  following 
authorities:  Beach  v.  Miller,  51  111.  207;  Bar- 
low  V.  McKinley,  24  Iowa,  70;  QeraU  v.  EO- 
ery,  45  Iowa,  822;  Butt  v.  Riffe,  78  Ky.  852; 
Hurk  V.  ma,  48  Ind.  52;  KeOogg  v.  Malin,  60 
Mo.  496. 

In  Mott  V.  Palmer,  1  N.  Y.  664,  the  action 
was  to  recover  damages  for  breach  of  the  cov- 
enant of  seisin  because  the  grantor  did  cot,  at 
the  time  of  the  conveyance,  own  certain  fence 
rails  constituting  part  of  a  fence;  and  Bronson, 
./.,  writing  one  of  the  opinions,  said:  "That 
parol  evidence  was  inadmissible  to  control  the 
legal  effect  and  operation  of  the  deed  is  too 
plain  a  proposition  to  be  disputed.  If  the 
plaintiff  bad  been  told,  at  the  time,  that  Brown 
owned  the  rails,  and  more,  if  the  rails  had  been 
expressly  excepted  by  parol  from  the  opera- 
tion of  the  grant  and  covenant,  it  would  nave 
been  no  answer  to  the  action.  A  deed  cannot 
be  contradicted  in  its  legal  effect,  any  more 
than  it  can  in  its  terms." 

To  support  the  contention  of  the  appellant, 
his  counsel  has  placed  much  reliance  upon  the 
cases  of  Kutz  v.  MeCune,  22  Wis.  628,  and 
Memmert  v.  MeKeen,  112  Pa.  815, 8  Cent.  Rep. 
8b8.  In  Kutz  v.  MeCune  it  was  held  that  an 
easement  obviously  and  notoriously  affecting 
the  physical  condition  of  the  land  at  the  time 
of  its  sale  is  not  embraced  in  the  general  cove- 
nant against  incumbrances.  In  Memmert  v. 
MeKeen  it  was  held  that  incumbrances  are  of 
two  kinds:  first,  such  as  affect  the  title;  and 
second,  such  as  affect  only  the  phys^l  condi- 
tion of  the  property;  that  where  incumbrances 
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of  the  former  class  exist,  the  covenant  is  broken 
the  instant  it  is  made,  and  it  is  of  no  import- 
ance that  the  mntee  had  notice  of  them  when 
he  took  the  title;  that  where,  however,  there  is 
a  servitude  imposed  upon  the  land  which  is 
visible  to  the  eve,  and  which  affects,  not  the 
title,  but  the  physical  condition  of  the  proper- 
ty, it  is  presumed  that  the  grantee  took  the 
property  in  contemplation  of  such  condition, 
and  with  reference  thereto. 

We  do  not  yield  assent  to  these  authorities. 
They  have  no  sanction  ic  any  of  the  cases  de- 
cided in  this  State,  and  have  no  adequate  foun- 
dation in  principle  or  reason.  They  open  to 
litigation  upon  parol  evidence,  in  every  action 
for  the  breach  of  the  covenant  against  incum- 
brances caused  by  the  existence  of  an  easement, 
the  question  whether  the  grantee  knew  of  its  ex- 
istence; and  in  every  such  case  the  protection 
of  written  covenants  can  be  absolutelv  taken 
away  by  disputed  oral  evidence.  We  think 
the  safer  rule  is  to  bold  that  the  covenants  in  a 
deed  protect  the  grantee  against  every  adverse 
right,  interest  or  dominion  over  the  land,  and 
that  he  may  rely  upon  them  for  his  security. 

If  open,  visible  and  notorious  easements  are 
to  be  excepted  from  the  operation  of  covenants, 
it  should  be  the  duty  of  the  grantor  to  except 
them;  and  the  burden  should  not  be  cast  upon  the 
grantee  to  show  that  he  was  not  aware  of  them. 
The  security  of  titles  demands  that  a  grant 
made  without  fraud  or  mutual  mistake  shall 
bind  the  grantor  according  to  its  written  terms. 
It  should  not  be  incumbent  upon  the  grantee  to 
take  special  and  particular  covenants  against 
visible  and  apparent  defects  in  the  title,  or  in- 
cimibrances  upon  the  land;  but  it  should  be 
incumbent  upon  the  gitintor,  if  he  does  not  in- 
tend to  covenant  against  such  defects  and  in- 
cumbrances, to  except  them  from  the  operation 
of  his  covenants. 

The  distinction  which  is  attempted  to  be  made 
between  incumbrances  which  affect  the  title, 
and  those  which  affect  the  pbvsical  condition  of 
the  land  conveyed,  is  quite  illusory  and  unsatis- 
factory.  Easements  not  only  affect  the  physical 
condition  of  the  land,  but  they  affect  and  impair 
the  title.  The  owners  of  them  have  an  interest 
In,  and  dominion  over,  the  servient  tenement, 
which  frequently  may  largely  impair  its  useful- 
ness and  value.  The  rule  contended  for  would 
operate  very  unjustly,  and  would  be  quite  diffi- 
cult to  administer  in  many  cases.  In  this  case, 
while  the  grantee  knew  of  the  existence  of  the 
dam  and  of  some  use  of  the  water,  she  did  not 
know  of  the  right  to  extend  the  dam  from  the 
edge  of  the  water  to  her  high  land  on  the  west 
side  of  the  creek;  nor  did  she  know  of  the  right 
Briggs  had  to  use  the  entire  water  of  the 
stream. 

We  are  therefore  of  opinion  that  Mrs.  Huyck 
was  entitled  to  the  protection  of  the  covenant 
against  incumbrances. 

The  defendant  alle^  in  his  answer  that 
there  was  a  mutual  mistake,  in  that  the  con- 
veyance by  the  defendant  to  her  was  not  made 
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subject  to  the  easement  owned  by  Brl^;  and 
by  way  of  counterclaim  he  prayed  relief  tbat 
the  deed  be  reformed.  The  issue  thus  tendered 
was  tried  and  found  against  him.  Upon  the 
trial  be  called  Briggs  as  a  witness,  and  he  was 
asked  Uiis  question:  '*  What  is  the  fair  value 
of  your  dam  in  connection  with  your  milir 
This  was  obi^^ed  to  by  the  plaintiff  "as  no 
measure  of  damages  in  this  suit,"  and  the  ob- 
jection was  overruled.  The  witness  answered: 
"  It  is  worth  $10,000,  the  dam  and  water  privi- 

Then  plaintiff's  counsel  moved  to  strike  out 
the  answer  "as  incompetent  and  not  a  proper 
basis  of  damages/'  and  the  motion  was  denied. 
Defendant's  counsel  then  stated  that  his  "ob- 
ject in  offering  the  evidence  was  to  show  that 
If  this  dam  and  stream  were  worth  $10,000,  de- 
fendant was  a  fool,  and  plaintiff  was  a  knave, 
in  paying  $4,000  for  this  water  privilege  to- 
getner  with  fifteen  acres  of  land."  The  Judge 
then  granted  the  motion,  and  the  testimony  was 
stricken  out,  and  defendant's  counsel  excepted. 
It  is  now  claimed  that  this  evidence  was  im- 
properly stricken  out. 

Both  parties  were  permitted  to  give  evidence 
as  to  the  value  of  the  easement  in  connection 
with  the  land  conveyed;  and  the  rale  for  esti- 
mating plaintiff's  damages  adopted  by  both 
parties  was  the  difference  between  the  value  of 
the  land  without  the  easement  and  its  value 
with  the  easement  as  an  incumbrance  thereon; 
and  there  was  but  little  variation  in  the  esti- 
mates of  the  witnesses.  It  was  shown  by  com- 
petent evidence  tbat  if  the  deed  to  Mrs.  Huyck 
bad  conveyed  a  perfect  title  to  all  the  land  de- 
scribed without  the  easement,  it  would  have 
been  worth  $4,000,  and  with  the  easement  $800 
less.  That  evidence  was  pertinent,  both  on 
the  question  of  plaintiff's  damages  and  upon 
the  issue  for  the  reformation  of  the  deed. 

The  consideration  mentioned  in  the  deed  b 
$4,000,  and  hence  it  appeared  that  the  plaintiff 
paid  for  the  premises  what  they  were  worth, 
free  from  the  incumbrance  of  the  easement;  and 
that  circumstance  was  entitled  to  some  weight 
upon  the  issue  for  the  reformation  of  the  deed. 
But  what  the  dam  and  the  water  might  be 
worth  in  connection  with  an  expensive  mill  on 
the  other  side  of  the  creek  could  have  no  bear 
inff  upon  that  issue.  They  might  be  worth 
$10,000  to  Mr.  Briggs,  depending  upon  the 
value  of  his  mill  and  the  business  connected 
therewith — ^that  is,  rather  than  have  his  mill 
and  business  destroyed,  he  might  be  willing  to 
pay  tbat  sum;  but  what  he  might  be  willing  to 
pay  under  such  circumstances  would  be  no  cri- 
terion of  the  real  value  of  the  easement  8o 
far  as  that  value  has  any  bearing  upon  that 
issue,  the  evidence  striclien  out  would  have 
been  delusive  and  might  have  been  misleading. 
It  was  certainly  too  remote. 

We  are,  Vierefore,  of  opinion  that  the  /ll<^^ 
ment  should  be  affirmed,  with  coeis. 

All  concur  except  Peekhjun*  </..  not  sit 
ting. 
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The  deacrlptioii  of  the  property  In  a 
ehftttel  ak€MPtgmg^  as  *'all  1117  crop  of  00m, 
cotton  or  other  produce  that  I  may  raise,  or  In 
which  T  may  in  any  manner  have  an  interest  for 
the  year  1884,  in  i^ulkner  Gounty,  Arkansas,"  is 
not  so  indefinite  and  uncertain  that  it  cannot  be 
made  certain  by  extrinsic  eyldenoe,  or  that  it  will 
prevent  the  record  of  the  mortirage  from  constit- 
uting- constructive  notice. 

(May  U,  1889.) 

APPEAL  by  defeDdants,  from  a  Judgment 
of  the  Circuit  Court  of  Faulkner  County, 
in  favor  of  plaintiff  in  an  action  to  recover 
damages  for  the  alleged  conveisioD,  by  defend- 
ants, to  their  own  use,  of  certain  property. 

The  case  is  fully  stated  in  the  opinion. 

Mr.  J*  H.  Harrod,  for  appellants: 

Appellee's  mortgage  is  so  indefinite  and  un- 
certain in  its  description  of  property  that  it  con- 
Teys  nothing  to  the  •  mortgagee  against  the 
rights  and  claims  of  third  persons. 

Miiirv.  Blake,  57  Iowa,  662. 

Mr.  E.  A.  Bolton*  for  appellee: 

The  Supreme  Court  of  Alabama  in  the  case 
of  EUit  V.  Martin,  60  Ala.  894,  decided  that  a 
mortgage  with  the  following  description,  viz.: 
*  *My  entire  crop  of  cotton  and  com  for  the  pres- 
ent year,"  without  any  other  descriptive  words, 
^fras  STOod 

8ee  also  Smith  v.  Fidd»,  79  Ala.  885;  Con- 
naUy  v.  Spragim,  66  Ala.  268;  Barnum  v. 
J3tate,  78  Ala.  28;  Bee$  v.  Coats,  65  Ala.  266; 
Wilson  v.  Boyce,  92  U.  S.  825  (28  L.  ed.  610); 
Thomas,  Mortg.  pp.  55,  56;  Crine  v.  Tifts,  65 
Oa.  644;  Jones,  Chattel  Mortg.  64. 

Hughes*  J,,  delivered  the  opinion  of  the 
court: 

The  appellee  brought  his  action  in  the 
Faulkner  Circuit  Court  to  recover  the  value  of 
dOO  lbs.  of  seed  cotton  and  fifty  bushels  of  com, 
vrbich  he  alleged  he  owned,  and  appeUants  had 
converted  to  their  own  use  in  1884.  Appellants 
answered,  denied  the  ownership  of  appellee, 
the  conversion  bv  them,  and  that  appellee 
waa  damaged .  The  case  was  tried  by  the  court 
flitting  as  a  Jury  upon  the  complaint,  answer. 


and  an  agreed  statement  of  facts.  The  court 
found  for  appellee  and  gave  judgment  in  his 
favor  for  $68.40.  Appellee  claimed  the  prop- 
erty under  a  mortgage  executed  to  him  by  T. 
B.  Lawson,  and  recorded  in  that  county  on  the 
6th  day  of  December.  1888.  The  property  is 
de8cril>ed  therein  as  "all  my  crop  of  com,  cot- 
ton or  other  produce  that  I  may  raise,  or  in 
which  I  may  in  any  manner  have  an  interest 
for  the  year  1884,  in  Faulkner  County,  Arkan- 
sas:" and  other  property  not  in  controversy  in 
this  case. 

On  the  trial  the  appellee  offered  this  mort- 
gage in  evidence;  the  appellants  objected  on  the 
ground  that  "The  description  of  the  mortgaged 
property  is  indefinite  and  uncertain,  and 
against  the  claims  of  third  parties;  gives  no 
lien  to  plaintiff."  The  court  considered  the 
mort»ige  in  evidence,  and  found  that  Lawson 
raisea  a  crop  of  cotton  and  corn  on  the  land  of 
the  defendants  Johnson  &  Johnson,  in  Faulkner 
County,  Arkansas,  in  1884;  that  Lawson  paid 
Johnson  &  Johnson  all  the  rent  due  them  in 
1884,  that  Grisard's  debt  due  him  by  Lawson 
was  not  paid;  that  Johnson  &  Johnson  received 
from  and  converted  to  their  own  use,  cotton 
raised  by  Lawson  in  Faulkner  County,  Arkan- 
sas, in  1884,  of  the  value  of  $41.95,  and  corn 
raised  by  Lawson,  of  the  value  of  $21.46;  that 
they  took  the  cotton  and  com  sued  for  here  in 
payment  of  supplies  furnished  Lawson,  after 
they  had  been  fully  paid  all  their  rent  for  1884; 
that  the  property  so  converted  was  demanded 
of  them  by  W.  H.  Orisard  before  suit,  and 
that  they  refused  to  deliver  it. 

The  only  question  necessary  to  consider,  and 
the  only  one  made  by  appellants'  counsel  here 
is.  Is  the  description,  in  the  mortgage,  of  the 

Eroperty  in  controversy,  sufficient?  The  appel- 
mts,  in  the  court  below,  asked  the  court  to  de- 
clare that  the  mortga^  was  too  general,  in- 
definite and  uncertain  m  the  description  of  the 
property  conveyed;  that  it  created  no  lien 
against  an  innocent  purchaser  for  value,  who 
had  no  notice  of  it  except  constractive  notice 
from  its  registration;  that,  under  the  facts  ad- 
mitted, the  lien  of  appellants  is  superior  to  the 
lien  of  the  appellee;  that  the  law  was  against  the 
plaintiff,  and  that  the  defendants  were  entitled 
to  Judgment:  all  of  which  were  refused  by  the 
court.. 

The  court  of  its  own  motion  declared  the  law 
to  be  for  the  plaintiff,  and  that  his  mortgage 
constitutes  a  valid  lien  on  the  properMr  in  con- 
troversy and  superior  to  the  claim  of  the  de- 


TXorm.— Chattel  mortgaoe;  right  to  property^  when 
vests  in  mortoaou, 

A  potential  existence  is  sufficient;  but  the  under- 
lytDir  principle  in  all  cases  of  chattel  mortgages  is 
that  the  ilflrht  to  the  property  when  it  shall  come 
into  actual  existence  is  a  present  vested  right. 
BetBlnsrer  v.  Schuyler,  46  Hun,  SSS;  Smith,  Chattel 
Mortg.  8. 

Crops  to  be  raised  are  an  exception  to  the  general 
role,  that  title  to  property  not  in  existence  cannot 
\»  affected  so  as  to  vest  the  title  when  it  comes  into 
being.  In  the  case  of  crops  to  be  sown  it  vests 
potentially  from  the  time  of  the  executory  bargain, 
and  actually  as  soon  as  the  subject  arises.  Green 
S  L.  R.  A. 


v.  Armstrong,  1  Denio,  660,  Smith  v.  Taber,  46  Hun. 
818. 

Description  of  goods  mortga^jed. 

The  general  rule  as  to  description  is  that  any  de- 
scription will  suffice  that  will  enable  third  persons 
to  identify  the  property,  aided  by  inquiries  and  evi- 
dence, llatthews  v.  Sniffen,  10  Daly,  2QS;  Oonkling 
V.  Shelley,  88  N.  Y.  888:  Kuasell  v.  Winne,  87  N.  Y. 
608;  Smith,  Chattel  Mortg.  la 

Oral  evidence  is  competent  to  Indentif  y  the  arti- 
cles described  in  the  mortgage  (Dodge  v.  Potter 
18  Barb.  201;  Caring  v.  Richmond,  28  Hun,  26),  or  to 
Hx  the  quantity  of  goods  covered  by  the  mortgage 
when  the  quantity  is  not  stated.  Dunning  v. 
Steams,  9  Barb.  680. 
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fendants.  To  the  refusal  to  declare  the  law  as 
asked  by  the  appellants,  and  to  the  declaration 
of  law  made  by  the  court  on  its  own  motion, 
the  appellants  excepted  at  the  time;  made  a 
motion  for  a  new  trial,  which  was  overruled, 
and  appealed  to  this  court.  The  description  of 
the  property  in  the  mortgage— in  controversy  in 
the  cause — is:  "  all  my  crop  of  com,  cotton  or 
other  produce  that  I  may  raise,  or  in  which  I 
may  have  in  any  manner  an  interest,  for  the 
year  1884,  in  Faulkner  County,  Arkansas." 

The  only  question  raised  here  is,  Is  the  de- 
scription so  general  and  indefinite  as  to  avoid 
the  mortgaffe  as  to  third  parties?  We  have 
not  been  able  to  find  that  tne  precise  question 
as  to  the  sufficiency  of  a  description  so  general 
and  indefinite  has  been  determined  in  this  court. 

Ck>unsel  for  appellants  contends  that  "A  chat- 
tel mortgage  ought  not  to  be  a  drag  net^  cover- 
ing a  whole  county  in  any  such  general  terms," 
as  is  seen  in  Muir  y.  Blake,  57  Iowa,  602,  by 
the  Supreme  Ck>urt  of  Iowa,  in  which  a  de- 
scription, in  a  mortgage,of  *'All  the  crops  raised 
by  me  in  any  part  of  Jones  County  for  the 
term  of  three  years,"  was  held  too  indefinite  and 
uncertain  to  charge  third  persons  with  notice 
of  the  mortgage.  While  both  of  these  descrip- 
tions are  very  general,  it  will  be  noticed  that 
the  former  is  not  so  uncertain  and  indefinite  as 
the  latter,  which  was  sought  to  be  made  to 
cover  crops  for  three  years. 

In  Ellis  V.  Martin,  60i  Ala.  894,  which  was 
attachment  for  rent  levied  upon  three  bales  of 
cotton  claimed  by  a  third  party,  and  in  which 
an  issue  was  formed  to  tr^  the  right  of  prop- 
erty in  the  cotton,  the  plaintiff  offered  in  evi- 
dence a  mortgage  or '  *  lien  note  "  over  the  objec- 
tion of  the  claimant,  based  on  the  ground  '*tnat 
the  said  instrument  contained  no  sufficiently 
certain  description  of  the  property  or  crop  al- 
leged to  be  covered  or  described,  and  could  not 
lawfully  be  explained  by  parol  evidence. "  The 
court  overruled  the  objection  and  admitted  said 
deed  as  evidence,  with  proof  that  the  cotton 
was  part  of  the  crop  raised  by  said  Ellis  on 
said  place  (named  in  the  mortgage)  in  1875. 
The  aescription  was  "my  entire  crop  of  cotton 
and  com  of  the  present  year,"  without  any  other 
descriptive  words. 

The  Supreme  Court  of  Alabama  by  Brickell, 
Oh.  J,,  said  in  this  case:  "The  description  of  the 
thins  convened  in  the  mortgage  is  very  general 
and  indefinite;  but  it  is  capable  of  lieing  ren- 
dered certain  by  evidence  showing  the  lands 
cultivated  by  the  mortgagor  in  1875,  and  the 
quantity  of  com  and  cotton  raised  ttiereon. 
Generality  and  indefiniteness  of  description  will 


not  avoid  a  conveyance."  It  is  unoertaioty 
that  will  not  be  removed  when  the  convefanee 
is  read  in  the  light  of  the  circurostanoes  sor- 
rounding  the  parties  at  the  time  it  was  entered 
into,  and  their  manifest  design  is  considered, 
that  will  render  a  conveyance  void. 

"  Nor  can  it*be  admitted  thai4iie  necessary 
effect  of  the  generality  of  the  description  is  to 
mislead  and  aeceive  strangers  dealing  with  the 
mortgagor." 

In  J^mum  v.  Stat^,  upon  indictment  for  re- 
moving mortgaged  property  (78  Ala.  28).  it  waa 
held  tlMt,  when  a  mortgage  conveys  the  "entire 
crop "  of  the  mortgagor  of  every  description 
raised  by  him  or  caused  to  be  raised  bv  him  an- 
nually, until  a  certain  debt  is  paid,  ue  uncer- 
tainty as  to  what  the  mortgage  oovers  can  be 
removed  by  parol  evidence. 

In  Smith  V.  Fields,  79  Ala.  885.  it  was  held 
that  a  mortgage  of  "  my  entire  crop  of  cotton 
and  com  "  is  not  void  for  indefiniteness  and  un- 
certainty, but  the  descriptive  words  may  be 
made  definite  by  parol  testimony,  showing  tiiat 
the  parties  had  reference  to  the  crop  to  be  raised 
by  the  mortgagor  on  the  plantation  in  the 
county  which  he  was  then  cultivating."  "The 
description  of  the  property  in  the  mortgage,, 
though  general,  is  sufficient  to  put  on  inquiry; 
and  the  defendant  purchasing  from  the  mort- 
gagor was  bound  to  ascertain  whether  the  ooi- 
ton  he  bought  was  the  same  covered  by  the 
mortgage." 

In  Wilson  V.  Boyce,  92  U.  S.  820  [28  L.  ed. 
608],  it  was  held  that  where  an  Act  of  the  leg- 
islature of  the  State  of  Missouri  declared  that 
certain  bonds  issued  thereunder  and  accepted 
by  the  Cairo  &  Fulton  Railroad  Company 
"  should  constitute  a  first  lien  and  mortgage 
upon  the  road  and  property  "  of  the  company. 
"The  word  property  included  all  the  lands  of 
said  company,  and  that  a  valid  lien  upon  them 
was  created  by  the  Act,  and  that  the  title  of  a 
subsequent  purchaser  from  the  company,  of  its 
lands,  is  destroyed  by  the  sale  of  them  under  the 
mortgage." 

The  description  of  the  property  mortgaged 
in  the  case  at  bar  and  in  controversy  in  this 
cause— "(Gilt  my  crop  of  corn  and  cotton  for  the 
year  1884,  in  Faulkner  County,  Arkanaas"— ia 
not  so  indefinite  and  imcertain  that  it  could 
not  be  made  certain  by  extrinsic  evidence.  The 
record  of  the  mortgage  was  constructive  nottoe; 
and  all  persons  purchasing  any  of  the  crop  of 
the  mortgagor  in  the  County  of  Faulkner  for 
the  year  18&  were  bound  to  inquire  whether  it 
was  covered  by  the  mortgage  to  Grisard. 

Affirmed, 
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John  A.  DAVIS,  Bespt. 

*1.  ▲  siilMcription  by  a  mimber  of  peroons 

''Head  notes  by  BfiTCHSLu  J. 


to  the  stock  of  a  oorporatioii  to  t>e  thenafter 
formed  by  them  oonstltutes:  Jlrst,  a  oontnot  be- 
tween the  subscribers  themseives  to  beooae 
stockholders  when  the  corporation  Is 
upon  the  conditions  expressed  In  the  i 
and  aa  such  it  Is  bindinfir  and  irrevooabie  froa  the 
date  of  the  subscription;  sscotid,  it  ia  in  the  oat- 
ure  of  a  oontiauinff  offer  to  the  proposed  < 


Horm.—Snbsenher  to  stoOt  of  corporalUm  bound  to  I  rated  company  Is,  in  general,  bonnd  to  koowtbeto* 

know  leflul  effect  of  his  eonlraeL  gaJ  effect  of  his  subscription.    Ellison  v.  Mobile  * 

A  subscriber  to  the  capital  stock  of  an  inoorpo-  I  O.  R.  Co.  86  Miss.  G72;  Wistat  v.  8helt»y  B.  Go.  It  BL 
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poration,  which,  upon  acoeptanoe  by  It,  beoomes, 
as  to  each  subsortber,  a  oontraot  between  him  and 
the  oorpoiatlon. 
&  A  proanatar  of  a  proposed  e(ftrpor»tlon 

who  BoUoltB  and  procureB  stock  subscriptions  Is 
the  a«entof  the  body  of  the  subscribers  to  hold 
the  subscriptions  until  the  corpqration  Is  formed, 
and  then  turn  them  over  to  it  without  any  further 
act  of  delivery  on  the  part  of  the  subscribers. 
Hence  a  delivery  of  a  subscription  to  such  pro- 
moter is  a  complete  delivery  so  that  it  becomes  eo 
inBtanU  a  binding  contract  as  between  the  sub- 
scribers. 
a  Whore  a  person  sabflcriboB  to  the  stock 
of  the  proposed  corporatioii  and  deUvers 
the  subscrlp&on  to  such  promoter,  and  other  per- 
sons, without  notice  of  any  oral  condition  at- 
tached to  such  delivery,  also  subscribe  to  the 
stock  and  pay  the  saihe  in,  and,  in  reliance  on  the 
subscriptions,  the  corporation  ia  organised,  en- 
gages  in  its  business,  expends  large  sums  of  money 
and  contracts  the  liabilities  therein,  such  person, 
when  sued  for  installments  due  on  his  stock  sub- 
scriptions, will  not  be  allowed  to  defeat  a  recov- 
ery by  showing  that  he  attached  a  secret  oral 
condition  to  the  delivery  of  his  subscription  to 
the  promoter. 

(January  80, 188B.) 

APPEAL  by  plaintiff,  from  an  order  of  th« 
District  Court  of  Hennepin  Connty,  over- 
Tuling  a  motion  for  a  new  tnal  in  an  action  to 
recover  a  certain  subscription  to  the  stock  of  a 
corporation,  in  which  judgment  bad  been  en- 
tered for  defendant.    Beteraed. 

The  contract  of  subscription,  found  in  the 
exhibits  "A"  and  "B"  mentioned  in  the  opin- 
ion, is  substantially  as  follows: 


Memorandum  of  agreement  made  and  en- 
tered into  between  the  undersigned  citizens  of 
Minneapolis,  Minn.,  each  for  himself,  parties 
of  the  drst  part,  and  John  S.  McDonald,  of 
Fond  du  Lac,  Wis.,  party  of  tb*'  ieoond  part 

The  iMirty  of  the  first  part,  in  consideration 
of  the  party  of  the  second  part  moving  his 
plant  and  machinery  to  the  City  of  Minneapolis 
to  enter  into  the  manufacture  of  threshing  ma- 
chines, etc.  .  .  .  andforthe  par|K)se  of  lorm- 
ing  a  Joint  stock  company  to  engage  in  the  man 
afacture  of  the  aforesaid  threshers,  etc.  .  .  . 
with  a  capital  stock  of  $250,000,  the  aforesaid 
citizens  of  Minneapolis,  parties  of  the  first  part, 
hereby  subscribe  to  and  severally  agree  to  take 
and  pay  for  in  cash,  the  amount  of  capital 
stock  set  opposite  tbefr  respective  names,,  in  a 
company  to  be  organized  as  aforesaid  for  the 
purposes  aforesaid. 

And  the  said  John  S.  McDonald  herel^ 
agrees  that  whenever  the  amount  subscribed, 
exclusive  of  his  own,  shall  reach  the  sum  of 
$1U9,000,  he  will  subscribe  to  said  capital  stock 
the  further  sum  of  $80,000,  payable  in  the 
manner  specified  in  a  certain  proposition  signed 
by  him  and  attached  hereto.  [This  proposi- 
tion provided  for  a  subscription  payable  in 
patterns,  machinery,  etc] 

The  conditions  upon  which  said  subscriptions 
are  made  are  as  follows,  to  wit: 

First.  No  subscription  is  to  be  bindinff  until 
the  sum  of  $260,000  is  subscribed,  including 
the  subscription  of  John  S.  McDonald. 

Second.  The  $190,000  subscribed  by  the  cit- 
izens of  Minneapolis  to  the  capital  stock  hfore- 
said,  it  is  understood  and  agreed  is  to  be  paid 
in  payments  as  follows:   As  soon  as  the  com- 


Mon.  4;  Selma,  M.  &  11 .  R.  Co.  y.  Anderson,  51  Miss. 
«»,888;  8mlthy.ReeBeKiverGo.LR.2Bq.254.  See 
also  Bailey  v.  Hannibal  &  St.  J.  R.  Co.  84  U.  S.  17 
Wail.  96  «1  L.  ed.  611);  Cf.  Vicksbury,  S.  &  T.  R.  Co. 
Y.  MoKean,  12  La.  Ann.  688;  Cook,  Stock  &  Stookh. 
SL 

When  a  general  power  Is  conferred  upon  the  com* 
pony,  the  exercise  of  which  may  operate  to  his  in- 
oonvenlenoe  or  disadvantage,  he  Is  to  be  presumed 
to  have  contracted  with  that  in  view,  and  must  sub- 
mit to  its  operation.  Elliaon  v.  Mobile  ft  O.  R.  Co. 
86  Miss.  672. 

False  and  even  fraudulent  representations  made 
to  him  at  the  time  of  taking  his  subscription,  as  to 
the  legsl  effect  of  his  contract  of  subscription,  are 
not  sufficient  to  release  him.  Clem  v.  Newcastle  & 
I>.  R.  Co.  9  Ind.  488;  New  Albany  &  8.  R.  Co.  v. 
Fields,  10  Ind.  187;  Thomburgh  v.  New  Castle  ft  D. 
B.  Go.  14  Ind.  4I». 

Where  no  formalities  are  prescribed,  any  agree- 
ment by  which  a  person  shows  an  intention  to  be- 
■oome  a  shareholder,  upon  the  terms  set  forth  in  the 
oompany^s  charter,  is  sufficient  to  constitute  a  con- 
tract of  subscription.  Morawetz,  Priv.  Corp.  1 269; 
Wemple  v.  St.  Louis,  J.  ft  8.  R.  Co.  19  West.  Rep.  166, 
120  m.  196. 

Secret  arrangemenU  entered  into  are  fnHd. 

Any  secret  arrangement  between  a  corporation 
and  a  stockholder,  by  which  the  responsibility  of 
the  latter  is  made  leas  than  it  appears  to  be  under 
the  articles  of  Incorporation,  is  void  as  against  its 
creditors.    Thompson  v.  Lake,  19  Nev.  106. 

Under  the  general  rule  of  evidence  that  a  written 
agreement  cannot  be  varied  or  added  to  by  parol, 
it  is  not  competent  for  a  subscriber  to  stock  to 
allege  that  he  is  but  a  conditional  subscriber.  Cook, 

Stock  and  Stockholders,  79.  ,      < 

SL.R.A. 


Parol  evidence  is  inadmissible  to  show  the  termA 
of  an  unambiguous  contract.  Carolina,  C.  Q.  ft  C. 
R.  Co.  V.  Seigler,  24  S.  C.  124;  Long  v.  MiUerton  Iron 
Co.  2  Cent.  Rep.  276, 101  N.  Y.  638. 

Simulated  subscriptions  are  a  fraud  upon  the 
law.  See  Morrow  v.  Nashville,  I.  8.  ft  C.  Co.  ante^ 
87  and  note. 

(Mio(UUm  to  pay  for  tharee  Buhscribed  for. 
An  obligation  to  pay  for  shares  subscribed  is  oon- 
dusively  Implied  from  the  f&ct  of  subscription. 
East  Tenn.  ft  V.  R.  Co.  v.  Gammon,  5  Sneed,  667 ; 
Barker  v.  BuckUn,  2  Denio,  46;  Spear  v.  Crawford, 
14  Wend.  20;  Cole  v.  Ryan,  52  Barb.  168;  Amherrt 
Academy  v.  Cowls,  6  Pick.  427;  Thompson  v.  Page, 
1  Met.  666;  Upton  v.  Tribllcock,  91  U.  S.  45  (23  L.  ed. 
208);  Cf.  Northern  R.  Co.  v.  Miller,  10  Barb.  260; 
Dutchess  Cotton  Manufactory  v.  Davis,  14  Johns. 
238;  Cook,  Stock  ft  Stockh.  67. 

It  is  a  general  rule  in  most  of  the  States,  and  in 
the  Supreme  Court  of  the  United  States,  that  a  sub- 
scription for  shares  of  stock  does  not  require  an 
ezpresB  promise,  but  implies  a  promise  on  the  part 
of  the  subscriber  to  pay  for  them.  Upton  v.  Trlb- 
ilcock,  91  U.  8.  46  (28  L.  ed.  208) ;  Hawley  v.  Upton, 
102  U.  8. 814  (28  L.  ed.  179);  Webster  v.  Upton,  91  U. 
S.  66  (28  L.  ed.  884);  Beene  v.  Cahawba  ft  M.  R.  Co.  8 
Ala.  660;  Fry  v.  Lexington  ft  B.  a  R.  Co.  2  Met.  (Ky.) 
314;  Gill  V.  Kentucky  ft  C.  G.  ft  8.  Min.  Co.  7  Bush, 
685;  Mt.  Sterling  Coalroad  Co.  v.  Little,  14  Bush,  429; 
Chase  v.  East  Tennessee,  V.  ft  G.  R.  Co.  6  Lea  (Tenn.) 
415;  SmaU  v.  Herkimer  Mfg.  ft  H.  Co.  2  N.  Y.  830; 
Lake  Ontario,  A.  ft  N.  Y.  R.  Co.  v.  Mason,  16  N.  Y. 
461;  Dayton  v.  Borst,  81  N.  Y.  435;  Waukon  ft  M.  R. 
Co.  V.  Dwyer,  49  Iowa,  121 ;  Nulton  v.  Clayton,  54 
Iowa,  425 ;  MlUer  v.  Wild  Oat  Gr.  Road  Co.  52  Ind. 
51;  MitcheU  v.  Beckman,  64  Cal.  117;  MerrimacMin. 
Co.  V.  Le\T,  64  Pa.  227;  Cook,  Stock  ft  Stockh.  66. 
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paoy  18  organized,  10  per  cent,  $19,000;  May 
1,  1887,  10  per  cent.  $19,000,  etc. 

The  undersigned  subscribe  the  amounts  set 
opposite  their  respective  names,  on  condition 
that  all  the  works  of  the  company  shall  be  lo- 
cated at  Junction  City,  Hennepin  County, 
Minnesota. 

John  A.  Davis.  $«5,000  (and  other  persons). 

Mewn:  C«M.Poiid  and  James  O.  Pierce* 
for  appellant: 

8ecret  parol  agreements  or  conditions,  at^ 
tempted  to  be  made  or  imposed,  or  parol  repre- 
sentations made  at  the  time  of  subscription, 
are  inadmissible  in  evidence,  and  immaterial 
to  the  case. 

Ang.  &  A.  Corp.  §  681;  Cook,  Stock  & 
Stockh.  §  187;  Waterman,  Corp.  §  198. 

Conditional  subscriptions  are  those  only  in 
which  the  condition  is  a  part  of  the  sub- 
scription. 

Cook,  Stock  &  Stockb.  ^  77. 

If  the  supposed  condition  was  not  expressed 
in  the  contract  of  subscription,  but  ^e8ted  in  a 
verbal  understanding  or  agreement  at  the  time 
the  subscription  was  made,  it  can  constitute  no 
defense  to  the  liability  on  the  contract,  either 
in  law  or  equity. 

DUl  V.  Wdbaai  Valley  K  Co.  31  111.  91,  92. 
See  Felgate^a  Case,  2  De  G.  J.  &  S.  456. 

In  the  following  cases  this  rule  was  applied 
to  subscriptions  given  before  the  organization 
of  the  corporation  for  the  purpose  of  promot- 
ing the  particular  corporation : 

Lake  Ontario,  A.  dt  N.  T.  R,  Co.  v.  Maaon, 
16  N.  Y.  461;  Mist.  0.  AR.  R.  R.  Co.  v.  CfroM, 
20  Ark.  464;  I^orth  Carolina  R.  Co.  v.  Leaeh, 
4  Jones,  L.  840;  Miller  v.  Haiwver  Jvnction  db 


8.  It.  Co.  87  Pa.  96,  99;  OaUqf  v.  PMla.  4i 
C.  a  R.  Co.  90  Pa.  363;  Betffbrd  R.  Co.  v. 
BotMer,  48  Pa.  29;  Wight  v.  Sheibg  K  Co.  16 
B.  Mon.  4;  East  Tenn.  A  V.  R.  Co.  v.  Cam- 
mon,  5  Sneed,  667,  671. 

In  the  following  cases  the  same  rale  was  also 
api^lied  to  subscriptions  to  an  existing  corpo- 
ration: 

Piaeataqua  Ferry  Co.  v.  Jones,  39  N.  H.  4»U 
497;  MeClure  v.  Peoples  Freight  A  Cb.  90  Pil 
269,  271;  MeCarty  v.  Selinsgroee  A  K.  B.  S. 
Co.  87  Pa.  886:  &arlett  v.  Academy  of  Music, 
46  Md.  182, 149;  Corwith  v.  Culver,  69  IlL  502, 
606;  Gelpcke  v.  Blake,  16  Iowa,  387;  Jack  t. 
Naber,  15  Iowa.  460;  DoumieT.  WhiU,  12  Wis. 
176;  Madison  db  I.  PI.  Road  Co.  v.  Stetens,  6 
Ind.  879;  Cincinnati,  U.  Jb  Ft.  W.  R.  (h.  v. 
Pearce,  28  Ind.  602;  Ridg^field  AN.  T.  R.  Os. 
V.  Brush,  48  Conn.  86. 

Inasmuch  as  appellant  was  not  in  existence 
at  the  time  when  this  alleged  parol  condition 
was  attempted  to  be  imposed,  evidence  tbenof 
is  not  to  be  admitted  on  the  ground  that  the 
transaction  was  between  the  original  parties; 
and  thus  even  the  modified  rule  of  Jfercftante 
Exdiange  Bank  v.  Luckow,  87  Minn.  642;  WfM- 
man  v.  Krumvoeide,  80  Minn.  813,  and  i^uuiraias 
V.  Finnegan,  81  Minn.  48,  has  no  application 
here. 

Messrs.  Ferifaeon  ft  KneeUuad*  for  re- 
spondent: 

Plaintiff  is  a  mere  assignee  of  a  chose  in 
action,  and  has  no  rights  superior  to  his  assignor. 

1  Parsons,  Cont.  p.  229;  ffostetter  v.  AlemH- 
der,  22  Minn.  669;  8miih  v.  a(mth  RoyaJUo^ 
Bank,  82  Vt.  841-861. 

The  point  of  the  defense  that  as  to  the  re- 


In  MaJne  an  agreement  to  **take  and  flU"  a  num- 
ber of  shares  has  been  held  equivalent  to  an  express 
promise  to  pay  for  them.  Buokfleld  Branch  B.  Go. 
V.  Irish,  89  Maine,  44;  Penohsoot  &  K.  R.  Ck>.  v.  Bart- 
lett,12Gray,244:  Belfast  &  M.  L.  R.  Co.  v.  Moore,  60 
Maine,  661:  Belfast  &  M.  L.  R.  Oo.  v.  OottreU,  66 
Maine,  185 ;  Kennebec  ft  P.  R.  Co.  v.  Kendall,  81 
Maine,  470. 

But  in  other  States  in  those  JurisdiotiOQs  the  un- 
dertakioff  to  take  up  the  shares  Is  one  thing,  and 
the  undertaking  to  pay  for  them  another;  and 
where  there  Is  no  express  promise  to  pay  for  the 
shares  in  the  subscription,  no  action  can  be  main- 
tained. Andover  &  M.  Tump.  Corp.  v.  Qould,  6 
Mass.  40:  Atlantic  Ck>tton  Mills  v.  Abbott,  9  Gush. 
428;  Mechanics  Foundry  &  Mach.  Co.  v.  Hall,  121 
Mass.  272;  Katama  Land  Go.  v.  Jemegan,  128  Mass. 
166;  Boston,  B.  ft  G.  R.  Co.  v.  Wellington,  113  Mass. 
79;  Essex  Tump.  Corp.  v.  Collins,  8  Mass.  292 ;  City 
Hotel  V.  Dickinson,  6  Gray,  586;  Russell  v.  Bristol, 
49  Conn.  261;  Odd  VeUows  Hall  Go.  v.  Glader,  5  Harr. 
a)el.)  172;  N.  H.  Gent.  R.  Co.  v.  Johnson,  30  N.  H. 
880;  Conn,  ft  P.  R.  R  Co.  v.  Balley,24  Yt.  466:  Cook, 
Stock  ft  Stockholders,  66. 

Terms  and  stipvlations  cannot  be  varied  by  jparoL 
Where  a  subscription  contract  Is  absolute  on  Its 
face,  it  is  well  settled,  both  in  equity  and  at  law, 
that  parol  evidence  of  previous  or  contemporane- 
ous negotiations,  stipulations,  terms  or  agreements 
is  not  admissible  except  for  the  purpose  of  proving 
that  the  parties,  at  the  time  consummating  the 
agreement,  intended  and  understood  that  such 
terms  and  stipulations  would  be  Inoomorated,  but 
omitted  the  same  by  accident,  fraud  or  mistake. 
Brownlee  v.  Ohio,  I.  ft  I.  R.  Co.  18  Ind.  68;  Plsoata- 
qua  Perry  Co.  v.  Jones,  89  N.  H.  481;  Kennebec  ft  P. 
R.  Co.  V.  Waters,  34  Maine,  869;  andnnati,  U.  ft  Ft. 
«  L.  R.  A. 


W.  R.  Co.  V.  Pearoe,  28  Ind.  502;  Scarlett  r.  Academy 
of  Music,  46  Md.  132;  DID  v.  Wabash  Valley  R.  Go.  21 
DL  91;  White  Mta.  R.  Co.  v.  Eagtiaan^  84  N.  H.  121; 
Bast  Tenn.  ft  V.  R.  Co.  v.  Gammon,  fi  Sneed  (Teno.) 
567;  Corwith  v.  Culver,  69  Hi.  502;  Jack  v.  Maber,  tf 
Iowa,  460;  Thomburgh  v.  Newcastle  ft  D.  R.  Go.  14 
Ind.  489;  Gtelpoke  v.  Blake,  16  Iowa,  887;  Johnson  v. 
Pensaoola  ft  G.  R.  Co.  9  Fla.  280;  Miss.  O.  ft  R.  B.  R. 
Co.  V.Cross.  20  Ark.  448;  RidgelleldftN.  Y.R.Go.v. 
Brush,  48  Conn.  86;  Phoenix  Warehousing  00.  v. 
Badger,  6  Hun,  288;  affirmed  in  07  N.  T.  294;  WtaMe 
HaU  ft  P.  R.  Co.  V.  Myers,  16  Abb.  Pr.  N.  &  84; 
Cook,  Stock  ft  Stockholders,  138. 

ContemporaneouB  parol  agreement  nnC  admtmSbk  to 
eontradieit  or  wry  written  etmtraeL 

Proof  of  a  contemporaneous  parol  agreement  or 
declaration  Is  Inadmlasible  to  alter  or  oontnMtlot  a 
contract  in  writing.  Miller  v.  Bdgerton,  88  Kan.  9; 
Buchanon  v.  Adams,  9  Gent.  Rep.  1201, 49  N.  J.  L.  681^ 
Johnson  v.  Glover,  10  West  Rep.  126.  121  IIL  281: 
Wood  V.  Clark,  10  WesL  Rep.  117, 121  nLa99:  Tucker 
V.  Tucker,  U  West  Rep.  869,  113  Ind.  272:  Wood  v. 
Moriarty,  4New  Bng.  Rep.  268, 15  R.  1. 613;  Looney 
V.  Rankin,  160reg.  617;  Ortt  v.  Minneapolfc  ft  St,  L. 
R.  Go.  86  Minn.  896;  Sentman  v.  Gamble  (MdJ  H 
Cent.  Rep.  547;  Snowhlll  v.  Reed,  9  Gent  Rod.  126. 19 
N.  J.  L.  292;  Centenary  M.  B.  Church  v.  CUnie.  7 
Cent  Rep.  880, 116  Pa.  146, 19  W.  N.G.  984. 

But  parol  evidenoe  may  show  a  collateral  agree- 
ment  between  the  parties,  not  inoonalstent  with  the 
written  agreement  WllUams  v.  Kent  9  Gent  Bep. 
97,  67  Md.  860. 

A  written  contract  cannot  be  oontrolled,  dtmlo- 
Ished  or  enlarged  by  any  contemporaneous  verbal 
agreement  between  the  parties  In  retatioo  to  the 
subject  matter  of  the  oontiaot  Oatr  v.  Umj*,  t 
West  Rep.  185, 110  Ind.  4i06;  Chandler  v.Tbompsoo, 
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spondent  there  was  no  valid  delivery  of  the 
subflcriptioQ  paper  was  sustained  by  the  trial 
court. 

Counsel  for  appellant  cite  numerous  author- 
ities which  they  claim  militate  against  this  po- 
sition; but  upon  examination  it  will  be  seen 
that  none  of  their  citations  aid  them  in  their  con- 
tention. They  simply  sustain  the  proposition, 
upon  which  there  is  no  controversy,  that  parol 
evidence  is  inadmissible  to  vary  the  terms  of  a 
written  contract.  Counsel  have  almost  entirely 
ignored  the  distinction  between  conditions  pre- 
i»dent — that  is,  conditions  necessary  to  be 
performed  before  delivery — and  conditions 
subsequent.  • 

The  rule  as  to  the  inadminibility  of  parol 
testimony  has  no  application  until  there  is  a 
subsisting  contract.  Delivery  is  a  prerequisite 
to  the  existence  of  a  contract;  and  where  an  in- 
strument is  placed  in  the  hands  of  a  person 
with  instructions  not  to  deliver  it  nor  use  it  in 
an^  way  until  the  performance  of  certain  con- 
ditions, a  strict  compliance  therewith  is  pre- 
requisite to  a  valid  delivery. 

8  Washb.  Real  Prop.  577-584;  TaftY.  Tqfl, 
59  Mich.  185;  EverU  v.  Agv^s,  4  Wis.  848,  6 
Wis.  453;  Lindley  v.  Qroff,  87  Minn.  841,  par.  8. 

The  decision  of  the  trial  court  that  the  parol 
testimonv  was  admissible  and  constituted  a 
good  defense,  is  sustained  by  the  following 
authorities: 

Beloit  eft  M,  B.  Co,  v.  Palmer,  19  Wis.  574; 
OOatoa,  0.  d  F.  B,  V,  B,  Co.  v.  ffaU,  1  Dl. 
App.  612;  Burrows  v.  Smith,  10  N.  Y.  560; 
Cast  V.  THtUburg,  F.  eft  C.  B,  Co.  80  Pa.  81; 
Ticanic  Water  P&wer  <ft  2ifg.  C^.  v.  Lang,  68 
Maine,  480;  Westman  v.  Krumweide,  80  Minn. 
818;  Ayres  v.  Milroy,  58  Mo.  516. 


In  some  States,  notably  in  Michigan  and 
Wisconsin,  the  defense  of  non-delivery  of  a 
negotiable  note  is  held  good  as  against  even  a 
bona  fide  purchaser  for  value. 

Burwn  v.  Huntington,  21  Mich.  416,  481, 
482;  Chipman  v.  Tucker,  88  Wis.  48;  Boberts 
V.  MeOrath,  88  Wis.  52. 

Mitchell*  J.,  delivered  the  opinion  of  the 
court: 

This  was  an  action  to  recover  installments 
due  on  subscriptions  to  stock  of  the  plaintiff. 
The  facts  fully  appear  from  the  findings  of  the 
court  in  connection  with  Exhibits  A  and  B,  at- 
tached to  the  complaint 

Those  material  for  present  purposes  are  that 
a  scheme  having  been  started  to  organize  a 
manufacturing  corporation  with  $250,000  cap- 
ital, whose  works  should  be  located  at  Junc- 
tion City  near  Minneapolis,  and  one  McDonald 
having  proposed  that  if  the  citizens  of  Minne- 
apolis would  subscribe  $190,000  to  the  capital 
stock  he  would  subscribe  the  remaining  $60,000 
— K>ne  Janney,  a  promoter,  but  not  a  subscriber, 
to  the  stock  of  the  proposed  corporation,  acting^ 
as  a  voluntary  solicitor,  having  with  him  the 
subscription  paper  (Exhibits  A  and  B),  about 
April  1, 1887.  proceeded  to  canvass  for  sub- 
scriptions to  tne  stock  of  the  proposed  corpora- 
tion on  the  terms  and  conditions  embodied  in 
the  paper.  He  first  applied  to  defendant,  who 
subscnbed  $5,000  of  stock.  Afterwards,  and 
about  the  same  date,  other  citizens  respectively 
subscribed  to  the  stock  on  the  same  paper  to 
the  aggregate  amount,  including  deiendant's 
subscription,  of  $190,000  of  which  over  $65,000 
has  been  paid  in  to  plaintiff.  Tbereu^n  Mc- 
Donald in  accordance  with  his  proposition  sub- 


80  Fed.  Rep.  88;  Smith  v.  Flti^erald,  4  New  En^.  Rep. 
Oft,  W  Vt  451. 

It  is  only  wheie  the  oontract  is  obviously  Inoom- 
plete  and  imperfect,  by  reason  of  the  abeenoe  of 
acme  provisioD  which  it  is  apparent  the  parties 
must  have  contemplated  as  a  part  thereof,  that 
parol  evidence  is  admissible  to  supply  the  defect. 
Holoombe  v.  Munson,  6  Gent  Rep.  306, 106  N.  Y.  682; 
Barton  v.  Anderson,  Z  West  Re^.  681, 104  Ind.  076. 

If  a  part  only  of  a  contract  be  put  in  writlnfr,  the 
matter  left  out  may  be  supplied  by  parol  evidence. 
Black  River  Lumber  Go.  v.  Warner,  M  West  Rep. 
3S8,  08  Mo.  874. 

Parol  evidence  is  admissible  to  show  a  contem- 
poraneous verbal  agreement  induclnflr  the  execu- 
tion of  a  written  obligation,  although  it  may  change 
Its  terms;  but  the  evidence  must  be  dear  and  in- 
dubitable. Thudium  v.  Yost  (Pa.)  9  Gent.  Rep.  667, 
» W.  N.  C.  a7;  Gake  v.  PottsvlUe  Bank,  8  Gent. 
Rep.  8M,  116  Pa.  864, 10  W.  N.  G.  428. 

The  rule  excluding  parol  testimony  to  var$^  a 
written  oontract  is  confined  to  the  parties  or  their 
privies  (Pirn  v.  Wait,  88  Fed.  Rep.  741),  and  does  not 
prevent  strangers  from  introducing  such  evidence. 
Kellogg  V.  Tompson,  8  New  Bng.  Rep.  170, 148  Mass. 
70;  Norton  v.  Keogh,  48  Hun,  611. 

AnUeedemt  and  wbtequenl  parol  agreemenU, 
Where  there  is  neither  allegation  nor  proof  of 
any  fraud,  accident  or  mistake  in  the  execution  of 
a  written  instrument,  or  of  any  promise  made  on 
its  execution  as  to  its  use,  which  was  subsequently 
violated,  parol  evidence  to  not  admissible  to  con- 
tradict or  vary  it.  Jackson  v.  Bayne,  6  Gene  Rep. 
160, 114  Pa.  07. 

When  parties  have  reduced  an  agreement  to  writ- 
ing, nothing  said  between  them  anterior  to  the 
8L.R.'A. 


formation  of  the  written  oontract  can  be  proved 
for  the  purpose  of  vanrlng  its  meaning  or  adding 
to  the  obligations  imposed  by  its  terms.  Warren 
Glass  Works  Go.  v.  Keystone  Goal  Go.  3  Gent  Rep. 
861, 65  Md.  647:  Turner  v.  8t  Louto  &  S.  F.  R.  Go.  8 
West  Rep.  610, 80  Mo.  App.  688;  Husson  v.  Oppen- 
heim,  8  Gent  Rep.  474, 101  N.  Y.  678;  Randolph  v. 
Helps,  0  Golo.  88;  Brown  v.  Russell,  8  West  Rep.  668, 
106  Ind.  46. 

Where  evidence  of  understanding  of  parties  as  to 
the  eifect  of  the  Instrument  to  in  harmony  with  the 
face  of  the  instrument  its  admission  to  harmless. 
Spencer  v.  Robbins,  8  West  Rep.  708, 106  Ind.  660. 

The  circumstances  attending  the  making  of  a 
written  instrument  may  be  proved  by  parol  (Cen- 
tenary M.  B.  piuroh  V.  Glime,  7  Gent  Rep.  886, 116 
Pa.  146. 10  W.  N.  G.  861),  in  order  to  understand  the 
language  and  sense.  Wood  v.  Glark.  10  West  Rep. 
117, 181  m.  860;  Bigelow  v.  Gapen,  6  New  Bng.  Rep. 
887, 145  Mass.  870. 

Bxtraneoua  evidence  to  admissible  to  prove  every 
material  fact  known  to  parties  when  writings  were 
executed.  Hinckley  v.  Hinckley,  4  New  Bng.  Rep. 
687, 70  Maine,  880. 

But  the  express  terms  cannot  be  varied  by  proof 
of  the  negotiations  and  transactions  out  of  which 
it  grew,  and  the  circumstances  which  surrounded 
its  adoption  (Ghandler  v.  Thompson,  80  Fed.  Rep. 
88);  and  it  to  not  competent  to  add  by  parol  any- 
thing to  a  contract  required  by  statute  to  be  in 
writing.  Holcombe  v.  Munson,  6  Gent  Rep.  40S,  108 
N.  Y.  682;  Randolph  v.  Helps,  8  Golo.  80. 

Where,  however,  the  parol  agreement  or  condi- 
tion to  made  subsequently  to  the  making  of  the 
contract,  and  upon  a  sufficient  consideration,  it  has 
been  upheld.    Gook,  Stock  &  Stockholders,  70. 
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«cribed  tbe  remaining  $60,000,  which  he  has  paid 
up  in  full.  All  the  conditions  expressed  in  the 
written  rabscription  (Exhibit  A)  having  been 
fully  performed  and  compJied  with,  the  pro- 
posed corporarion  was  afterwards,  about  April 
25,  1887,  organized,  and  these  subscriptions  to 
its  stock  delivered  over  to  it.  The  corporation 
actine  in  good  faith  upon  such  subscriptions, 
including  that  of  defendant,  expended  large 
sums  of  money  in  locating  and  constructing  its 
works,  and  entered  into  large  contracts,  and  in- 
curred liabilities  to  the  amount  of  over  f  75,000. 
During  all  this  time  the  corporation  had  no 
notice  or  knowledge  of  any  condition  being  at- 
tadied  to  defendant's  subscription  other  than 
those  expressed  in  the  subscription  paper  itself, 
lieither  is  it  found  or  claimed  that  any  uf  the 
other  subscribers  to  the  stock  had  any  such  no- 
tice or  knowledge.  Defendant  was  not  present 
at  the  organization  of  the  corporation  and  never 
attended  or  took  part  in  any  of  its  meetings, 
and  had  no  notice  or  knowledge  that  the  sub- 
scription paper  had  been  transferred  or  deliv- 
ered over  to  the  plaintiff,  or  that  plaintiff  relied 
on  it,  until  about  November,  1887,  just  prior  to 
tbe  commencement  of  this  action. 

Upon  the  trial  the  defendant  was  permitted, 
against  plaintiff's  objection  and  exception,  to 
testify  that  he  signed  or  subscribed  to  the  stock 
only  upon  tbe  express  oral  condition  and  agree- 
ment then  had  between  him  and  Janney  that 
the  latter  should  retain  in  his  possession  said 
agreement  with  his  name  signed  thereto,  and 
not  deliver  it  to  anyone  or  use  it  in  aoy  way 
until  certain  four  persons  should  subscribe  to 
the  stock  each  in  the  sum  of  $6,000;  that  Jan- 
ney took  the  a^preemcnt  from  defendant  on  that 
express  condition  and  understanding,  and  not 
otherwise:  that  none  of  these  four  persons  ever 
did  subscribe  to  the  stock  of  the  plaintiff;  and 
that  defendant  never  authorized  Janney  or  any- 
one to  deliver  said  agreement  to  anyone  except 
upon  the  condition  referred  to. 

The  court  found  the  facts  to  be  in  accordance 
with  the  testimon}r,  and  upon  that  ground 
found,  as  a  conclusion  ef  law,  that  defendant 
never  became  a  subscriber  to  the  plaintiff's 
stock.  The  competency  of  this  evidence  is  the 
sole  question  in  this  case. 

Under  the  elementary  rule  of  evidence  that  a 
written  agreement  cannot  be  varied  or  added  to 
by  parol,  it  is  not  competent  for  a  subscriber 
to  stock  to  allege  that  he  is  but  a  conditional 
subscriber.  The  condition  must  be  inserted  in 
the  writing  to  be  effectual.  This  rule  applies 
with  special  force  to  a  case  like  the  present 
where,  to  allow  the  defendant  now  to  set  up  a 
secret  parol  arrangement  by  which  he  may  be 
released,  while  his  fellow  subscribers  continue 
to  be  bound,  would  be  a  fraud  not  only  upon 
them  but  upon  tbe  corporation,  which  has  been 
organized  on  the  faith  of  these  subscriptions,  and 
upon  its  creditors.  The  defendant,  of  course, 
does  not  attempt  to  controvert  so  elementary  a 
rule  as  the  one  suggested,  but  contends  that  the 
effect  of  this  evidence  was  not  to  vary  or  con- 
tradict the  terms  of  the  writing,  but  to  prove 
that  there  was  never  any  delivery  of  it;  and 
hence  that  there  never  was  any  contract  at  all, 
delivery  being  prerequisite  to  the  very  existence 
of  a  contract.  His  claim  is  that  the  subscrip- 
tion paper  was  given  to  and  received  by  Janney 
merely  as  an  escrow,  or  as  in  the  nature  of  an 
«L.RA. 


escrow,  only  to  be  delivered  or  uaed  upon  the 
performance  of  certain  conditiona  precedent. 
and  that  until  they  were  performed  tbereeoold 
be  no  valid  delivery.  In  determining  this  ques- 
tion it  becomes  important  to  consider  the  nat- 
ure of  a  subscription  to  the  stock  of  a  proposed 
corporation,  and  the  relation  of  the  difPefent 
parties  to  each  other  under  the  facts  of  this  case. 

A  subscription  by  a  number  of  persons  to  tlie 
stock  of  a  corporation  to  be  thereafter  formed 
by  them  has  in  law  a  double  character: 

First,  it  is  a  contract  between  the  subecrfben 
themselves  to  become  stockholders,  without 
further  act  on  their  part,  immediately  upon  tbe 
•formation  of  the  corporation.  Assuchcontnct 
it  is  binding  and  irrevocable  from  the  date  of 
the  subscription  (at  leastin  tbe  absence  of  fraud 
or  mistake),  unless  canceled  by  consent  of  all 
the  subscribers  before  acceptance  by  tbe  oor- 
I)oration. 

Second,  it  is  also  in  the  nature  of  a  continuing 
offer  to  the  proposed  corporation  which,  upon 
acceptance  bv  it  after  its  formation,  beoomes 
as  to  each  subscriber  a  contract  between  him 
and  the  corporation.  1  Morawetz.  Priv.  Corn. 
§  47  ei  seq.;  Bed  Wing  Hotel  Co.  v.  FHsdrieh,  26 
Minn.  112. 

Janney,  the  promoter,  who  solicited  and  ob- 
tained tbe  subscriptions,  occupied  the  poaiktoo 
of  agent  for  the  subscribers,  as  a  body,  to  hoM 
the  subscriptions  until  the  corporation  was 
formed  in  accordance  with  the  terms  and  con- 
ditions expressed  in  the  agreement  and  then 
turn  it  over  to  the  company  without  any  further 
act  of  delivery  on  the  part  of  the  sabscribers. 
The  corporation  would  then  become  the  party 
to  enforce  the  rights  of  the  whole  body  of  sub^ 
scribers. 

It  follows,  then,  that,  considering  the  sub- 
scription as  a  contract  between  theaubacribeis, 
a  delivery  to  Janney  by  a  subscriber  was  a  com- 
plete and  valid  delivery  so  that  his  subscription 
became  eo  inatanti  a  binding  contract.  Tbe 
case  stands  precisely  as  a  case  where  a  contract 
is  delivered  by  the  obligor  to  the  obligee^  It 
cannot,  therefore,  be  treated  as  a  case  where  a 
writing  has  been  delivered  to  a  third  party  in 
escrow.  The  defendant,  however,  attempts  to 
bring  the  case  within  the  rule  of  Westman  v. 
Krumweide,  30  Minn.  818.  in  which  this  court 
held  that  parol  evidence  was  admissible  to  show 
that  a  note  delivered  by  the  maker  to  the  payee 
was  not  intended  to  be  operative  as  a  contract 
from  its  delivery,  but  only  upon  the  happening 
of  some  contin^ncy,  though  not  expressed  by 
its  terms — that  is,  that  the  delivery  was  only  in 
the  nature  of  an  escrow.  We  so  hdd  upon  what 
seemed  the  great  weight  of  authority,  although 
the  doctrine,  even  to  the  extent  it  was  apphed 
in  that  case,  is  a  somewhat  dangerous  one. 

The  distinction  between  proving  bv  parol 
that  the  delivery  of  a  contract  was  conditional, 
and  that  the  contract  itself  contained  a  condi- 
tion not  expressed  in  the  writing,  is  one  founded 
more  on  refinement  of  loapc  than  upon  sound 
practical  grounds.  It  endangers  the  salutuy 
rule  that  written  contracts  should  not  be  varied 
by  parol.  Said  Earl,  J.,  in  iV»n  v.  Campbdi, 
6  £1.  &  BI.  370,  in  sustaining  such  a  defense: 
"I  grant  the  risk  that  such  a  defense  may  be 
set  up  without  ground,  and  I  agree  that  a  jury 
should  therefore  look  on  such  a  defense  with 
suspicion." 


1889. 


FlITLATEON  V.  FnTLATBON 


801 


And  Id  all  the  cases  where  such  a  defense 
lias  been  sustained,  so  far  as  wc  can  discover, 
they  have  been  cases  strictly  between  the  orig- 
inal parties,  and  where  no  one  has  changed  his 
^situation  in  reliance  upon  the  contract  and  in 
ignorance  of  the  secret  oral  condition  attached 
to  the  delivery;  and  hence  no  Question  of  equi- 
table estoppel  arose.  Many  of  the  cases  have 
been  careful  to  expressly  limit  the  rule  to  such 
-ctaea.  Benton  v.  Martin,  52  N.  Y.  570;  Sioeet 
y.  Stevens,  7  R.  1. 375. 

Conceding  the  rule  of  Westman  y.  Krum- 
weide,  eupra,  to  its  full  extent,  there  are  certain 
well  recognized  doctrines  of  the  law  of  equita- 
ble estoppel  which  render  it  inapplicable  to  the 
facts  of  the  present  case.  This  subscription 
.agreement  was  not  intended  to  be  the  sole  con- 
tract of  defendant.  It  was  designed  to  be  also 
signed  by  other  parties,  and  from  its  very  nature 
-defendant  must  have  known  this.  Each  suc- 
-ceeding  subscriber  executed  it  more  or  less  upon 
the  faith  of  the  subscriptions  of  others  preced- 
ing his.  The  paper  purports  on  its  face  to  be 
a  completed  contract  containing  all  the  terms 
and  all  the  conditions  which  the  subscribers  in- 
tended it  should.  When  this  agreement  was 
presented  to  others  for  subscription,  defendant 
liad  not  only  signed  it  in  this  form  but  he  had 
also  done  wnat,  under  the  facts,  constituted,  to 
all  outward  appearances  at  least,  a  complete 
and  valid  delivery.  He  had  placed  it  in  the 
proper  channel  according  to  the  ordinary  and 
usual  course  of  procedure  for  passing  it  over 
to  the  corporation  when  organized,  and  clothed 
■Janney  with  all  the  indicia  of  authority  to  hold 
and  use  it  for  that  purpose  without  any  other 
or  further  act  on  his  part,  untrammeled  by  any 
-condition  other  than  those  expressed  in  the 
writing.  In  reliance  upon  this,  others  have  not 
only  subscribed  to  the  stock  but  have  since  paid 
in  a  large  share  of  it.  The  corporation  has 
been  organized  and  engaged  in  business,  ex- 
pending large  sums  of  money  and  contracting 
large  liabilities,  all  upon  the  strength  of  these 
subscriptions  to  its  stock  and  in  entire  ignorance 
of  this  secret  oral  condition  which  defendant 
now  claims  to  have  attached  to  the  delivery. 

To  permit  defendant  to  relieve  himself  from 
liabfiity  on  any  such  ground,  under  this  state 
-of  facts,  would  be  a  fraud  on  others  who  have 
subscribed  and  paid  for  stock,  upon  the  corpo- 
ration which  has  been  organized  and  incurred 
liabilities  in  reliance  upon  the  subscriptions, 
4md  on  creditors  who  have  trusted  it.    The  fa- 


miliar principle  of  equitable  e8topi)el  by  conduct 
applies,  viz. :  where  a  person  by  his  words  or 
conduct  willfully  causes  another  to  believe  in 
the  existence  of  a  certain  state  of  facts  and  in- 
duces him  to  act  on  that  belief  so  as  to  alter  his 
own  previous  condition,  he  is  estopped  from 
denying  the  truth  of  such  facts  to  the  prejudice 
of  the  other. 

We  have  examined  all  of  the  numerous  cases 
cited  by  defendant's  counsel  and  fail  to  find  one 
which,  in  oiur  judgment,  is  analogous  in  its 
facts  or  the  law  of  which  wiU  cover  the  present 
case.  The  two  which  at  first  sight  might  seem 
most  strongly  in  his  favor  are  B^ait  d  M.  R. 
Co,  V.  Palmer,  19  Wis.  674,  and  Ottawa,  0.  d 
F.  B.  F.  R.  Co.  v.  ffaU,  1  Bradw.  612.  But  an 
examination  of  these  cases  will  show  that  in 
neither  did  or  could  any  question  of  estoppel 
arise,  and  in  both  the  court  held  that  the  per- 
son to  whom  the  instrument  was  delivered 
after  signature  was  a  stranger  to  it,  so  that 
it  was  strictly  a  delivery  in  escrow  to  a  third 
party. 

Cases  are  cited  where  a  surety  signed  a  bond 
or  non-negotiable  note  and  delivered  it  to  the 
principal  obligor,  upon  condition  that  it  should 
not  be  delivered  to  the  obligee  until  some  other 
person  signed  it,  and  where  without  such  sig- 
nature the  principal  obligor  delivered  it  to  the 
obligee — and  yet  the  courts  held  that  the  surety 
was  not  liable  although  the  obligee  had  no  no- 
tice of  the  condition.  Such  cases  seem  usually 
to  proceed  upon  the  theory  that  a  delivery  to 
the  principal  obligor  under  such  circumstances 
is  a  mere  delivery  in  escrow  to  a  stranger— the 
term  "stranger"  in  the  law  of  escrow  being 
used  in  opposition  merely  to  the  party  to  whom 
the  contract  runs.  It  may  well  iSe  doubted 
whether  in  such  cases,  where  the  instrument 
is  complete  on  its  face,  the  courts  have  not 
sometimes  ignored  the  law  of  equitable  estop- 
pel. No  such  defense  would  be  aUowed  in  the 
case  of  negotiable  paper,  and  it  is  not  clear  why 
the  distinction  shoula  be  drawn  on  that  line. 
The  doctrine  of  estoppel  rests  upon  totally  dif- 
ferent grounds  and  operates  independently  of 
negotiability,  beinff  founds  upon  principles  of 
equity.  But  whether  the  cases  referred  to  be 
ri^bt  or  wrong,  we  do  not  see  that  they  are  in 
point  here. 

Our  conclusion  is  that  the  court  erred  in  ad- 
mitting the  evidence  objected  to,  and  for  that 
reason  a  new  trial  must  be  awarded. 

Order  reversed. 


OREGON  SUPREME  COURT. 


Thomas  FINLAYSON,  Beept, 

V. 

Margaret  FINLAYSON,  Appt. 


(- 


.Oreg.. 


.) 


-*!.  A  deed  to  real  property  cannot  be  in- 
validated by  parol  evidenoe  showlnff  that  there 

«Head  notes  by  Thatsb,  Ch.  J, 


was  no  oonafderatlon  for  its  execution,  when  it 
contains  a  recital  that  a  oonsideration  had  been 
received  by  the  grantor;  nor  can  it  be  shown  by 
such  evidence  that  the  object  or  purpose  of  a 
deed  duly  delivered  to  the  grantee  was  different 
from  that  implied  by  its  terms,  unless  executed 
to  secure  the  pas^ment  of  a  debt  or  the  perform- 
ance of  some  other  act. 

2.  ▲  deed  may  be  set  aaide  for  fraud  or 
duress,  and  a  trust  may  arise  out  of  a  transaction 


Nora.— Deed  nmde  to  married  tvmnan.  i  third  person,  is  good  In  equity.    Barrows  v.  Keene, 

A  transfer  of  property,  real  or  personal,  by  a  U  New  Eng.  Rep.  271, 16  R.  I.  484. 
husband  to  his  wife,  without  the  intervention  of  a  '     In  a  deed  of  land,  silent  as  to  source  of  the  con- 
-3  L.  R  A.  61 
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which  will  be  enforced  in  face  of  the  express 
termd  of  a  deed:  but  it  must  be  a  trust  arislngr  by 
operation  of  law.  The  parties  to  a  deed  cannot 
create  a  trust  in  favor  of  the  errantor,  except  by 
an  instrument  in  writing  declaring  the  same. 

8.  Fraud  will  Titiate  aeontraet,  but,  where 
the  parties  to  the  contract  stand  upon  an  equality 
of  footing*,  the  fraud  must  consist  of  a  false  rep- 
resentation of  a  material  fact,  and  the  party  to 
whom  it  is  made  not  be  able,  by  the  exercise  of  a 
reasonable  caution  and  vigilance,  to  detect  its 
falsity. 

i.  Where  a  wife  urged  and  importuned 
her  husband  to  eonrey  to  her.  In  her  own 
right,  valuable  premises,  wnich  the  husband  had 
acquired  by  the  Joint  efforts  of  both  since  their 
marriage,  and  the  husband  was  induced  to  make 
the  conveyance  through  such  urging  and  impor- 
tunity, and  the  assurances  of  the  wife  that  he 
should  enjoy  them  with  her  as  a  home,  the  same 
as  he  had  previously:  and  after  the  conveyance 
was  made  she  induced  him  by  similar  assurances 
to  build  a  new  house  upon  the  piBmlses,  and 
otherwise  improve  them,  at  an  expense  to  the 
husband  of  $4,000;  and  after  living  upon  the 
premises,  as  they  usually  had  done,  for  three 
years  and  a  half,  difficulty  arose  between  them, 
resulting  in  her  expelling  him  therefrom,— Tield, 
that  her  persuasions,  importunities,  and  assur- 
ances, and  her  subsequent  conduct  in  expelling 
him  from  the  premises,  did  not  constitute  a  fraud 
that  would  Justify  a  court  of  equity  in  setting 
aside  the  deed  of  conveyance. 

5.  Compensation.  HOd,  fturthern  that  the  amount 
of  the  expenses  incurred  by  the  husband  in  build- 
ing the  house  and  in  improving  the  property 
should  be  paid  to  him  by  the  wife,  and  should  be 
made  a  charge  upon  the  premises  In  his  favor. 


(February  19, 18».) 

APPEAL  by  defendant  from  a  Judgment  of 
the  Circuit  Court  of  Baker  County  in  favor 
of  plaintiff  in  an  action  to  set  aside  a  deed  of 
certain  land.    Modified. 

The  facts  sufficiently  appear  in  the  (^nion. 

Mesgra.  A.  J.  Lawrence  and  C.  W.  Han* 
Tille  for  appellant. 

Messrs.  M.  L.  Olmsted,  R«  S.  Ander- 
son, I.  D.  Haynes  and  Thornton  Wil- 
liams, for  respondent: 

Where  a  party  occupies  a  position  of  confi- 
dential relation  to  another,  and  by  a  deed  or 
contract  obtains  a  pecuniary  advantage  to  him- 
self without  an  adequate  consideration  therefor 
in  money  or  its  value,  the  presumption  is  that 
the  advantage  was  obtained  by  undue  Influence; 
and  it  devolves  upon  the  defendant  to  satisfac- 
torily establish  the  fact  that  the  contract  was 
entered  into  freely  and  fairly  and  obtained 
without  undue  influence. 

Bergen  v.  Udall,  81  Barb.  9;  StOea  v.  flWfei. 
14  Mich.  72;  Ross  v.  i&7M.6  Hud.  80;  Banben 
V.  Potion,  65  Mo.  878;  Dalton  y.  DaUon,  14 
Nev.  419;  BaMock  v.  Johnson,  14  Or^.  542; 
Taylor  v.  Taylor,  49  U.  8.  8  How.  188  (12  L. 
ed.  1040);  Denison  y.  Gibson,  24  Mich.  187; 
Wendell  v.  Van  Rensselaer,  1  Johna.  Cb.  S44. 

The  power  of  a  court  of  equity  to  compel 
surrender  or  cancellation  of  a  deed  held  in- 
equitably, is  an  ancient  one,  and  the  relief 
granted  is  to  some  extent  discretionary. 

Fonda  y.  Sage^  48  N.  Y.  178;  Walker  y. 
Hunter,  27  G^.  886;  Quick  y.  Siuynesant,  t 


sideratlon^  made  to  a  married  woman,  a  reottal  that 
the  conveyanoe  is  '^or  her  separate  estate,  does 
not  indisputably  establish  a  separate  property  In 
the  icrantee.    McOomb  y.  Spangler,  71  OsL  418. 
Qrnunds  for  setUng  aside  confseyanee. 

Tt  is  a  well  established  principle  that  wbeneyer  a 
false  suggestion  or  suppression  of  truth  ooours, 
and  more  espeolally  both  together,  tbey  afford  a 
Buffloient  ground  to  set  aside  any  release  or  convey- 
anoe. Smith  y.  Biohards,  88  U.  8. 18  Pet  26  ao  L. 
ed.tf). 

A  vendee  must  have  relied  and  acted  upon  false 
representations,  in  order  to  avoid  the  sale.  South- 
em  Development  Go.  v.  Silva,  126  D.  S.  217  (81  L. 
ed.  678). 

A  party  is  not  permitted  to  speculate  for  a  time 
on  the  probabilities  of  an  advantageous  bargain 
after  he  has  discovered  a  cause  of  resclasion.  but 
he  must  act  promptly  to  compel  it.  Neal  v.  Rey- 
nolds, 88  Kao.  482;  Merrill  v.  Wilson  (Hloh.)  10  West 
Rep.  161. 

A  contract  which  a  party  is  induced  by  fraud- 
ulent representations  to  enter  into  is  voidable,  and 
he  may,  after  learning  of  the  fraud,  elect  either  te 
rescind  it  or  to  abide  by  it  Peterson  v.  Chicago, 
M.  &  St  P.  R.  Go.  86  Mmn.  809. 

Rescission  of  contract  must  be  in  toto^  if  at  aU. 
Neal  V.  Beynolds^nd  Merrill  v.Wil8on,at(|>ra;  Home 
Ins.  Go.  v.  Howard,  10  West  Sep.  818,  111  Ind.  544; 
Snow  V.  Alley,  4  New  Eng.  Sep.  806,  144  Mass.  M6; 
Hoffman  V.  King,  70  Wis.  881. 

A  false  or  fraudulent  representation  will  not  af- 
ford grounds  for  relief  against  a  contract,  unless 
it  relates  to  the  subject  matter  of  the  contract 
Blair  V.  Buttolpb,  72  Iowa,  31. 

Ckues  instanted, 
A  married  man  induced  by  fraud  and  false  rep- 
resentations of   the  grantee  to  consent  to,  and 
8  L.  R.  A. 


unite  in,  a  deed  of  real  property  bekmgfng  to  Ms 
wife,  including  the  family  homestead,  may  main- 
tain an  action  to  set  it  aside.  Ymrr  y.  Dunsmoor,  V 
Minn.  437. 

Where  a  conveyance  of  the  father^s  real  estate  by 
the  complainant  to  the  respondent  was  madeonder 
the  erroneous  impression  that  they  were  tirotlien* 
upon  proof  that  the  defendant  was  Illegitimate, 
that  the  consideration  was  tnadequacte,  and  tkatthe 
complainant  was  ilUterate,  the  court  waa  JosdHed 
in  decreeing  the  conveyance  null  and  void.  Meur- 
er*sApp.ll  Gent  Rep.  6M,  119  F^  Itt.  St  W.  K.  a 
100. 

Where  one  of  the  Joint  owners  of  land  obtained 
the  signature  of  the  other  owners  to  a  deed  there- 
of by  fraud,  and  also  by  misrcpieeeptatiaDS  in- 
duced grantee  to  believe  that  he  repieeeoted  the 
other  owners,  the  deed  will  be  set  aside.  Dooning- 
ton  V.  Hubbard,  7  Gent  Bep.  887, 66  Md.  87. 

If  a  part  owner  in  a  mine  fraudulentiy  conoeali 
his  discovery  of  rich  ore  from  a  oo-owner,  and  bays 
the  co-owner*s  interest  in  the  mine  for  a  aom  much 
less  than  its  value,  the  sale  will  be  set  aside.  DanW 
V.  Brown,  88  Fed.  Bep.  840. 

Where  a  defendant  falsely  represented  ills  title, 
which  was  confirmed  by  a  falseabatnot,  the  plaint- 
iff is  entitled  to  a  rescission  of  the  contraot  and 
need  not  rely  upon  the  covenants  of  warranty. 
Scadln  v.  Sherwood  (Mich.)  11  West  Bep.  SOt 

Whatfmutbej^roiMd. 

In  an  action  to  cancel  a  deed  for  fraud,  f iwaft- 
ulent  intent  must  be  proved,  and  It  may  be  Interred 
fiK>m  circumstances.  WhenaoinfenredtfaeeiiMior 
disapproving  fraud  rests  on  the  parties  to  the  trans- 
action. GircumStances  examined  and  found  to 
raise  presumption  of  ^hraud.  Zimmer  v.  MDler,  1 
Gent  Bep.  700, 64  Md.  296. 

A  bni  to  cancel  a  deed  wlU  be  dismissed  where  As 
issue  is  entirely  one  of  fact,  and  the  integrity  of 
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Paige,  Ch.  84,  90;  Thompion  v.    Graham,  1 
P&ige,  Oh.  884. 

In  suits  to  cancel,  the  grantee  is  not  per- 
mitted to  say  that  the  grantor  did  not  exercise 
proper  preoaation,  or  tnat  he  placed  too  much 
confidence  in  the  honesty  of  the  defendant. 

Lloyd  V.  ffiffbee,  25  111.  608. 

Deeds  procured  by  undue  influence  may  be 
set  flfiide;  and  express  proof  of  such  influence 
is  not  necessaiT.  but  is  implied  from  relations 
of  confldence  between  the  parties. 

BayliM  ▼.  WilUanu,  6  Ooldw.  (Tenn)  440; 
Turner  ▼.  Iktmer,  44  Mo.  585;  Oreer  v.  Oreer, 
9  Gratt.  (Va.)  890;  MiUican  ▼.  MilUean,  24 
Tex.  426;  Corbit  ▼.  Smith,  7  Iowa.  60;  FvUer 
y.  Fatter,  40  Ala.  801. 

That  the  property  could  be  divided  as  a 
matter  of  equity,  see — 

Leiten9dnrfer  v.  Delphy,  15  Mo.  160,  55  Am. 
Dec.  188;  Hunt  v.  Rouimanier,  26  U.  8. 1  Pet. 
18  (7  L.  ed.  27). 

Inadequacy  of  consideration,  if  it  be  of  so 
CTOfls  a  nature  as  to  amount  of  itself  to  evi- 
aence  of  fraud,  is  a  ground  for  the  cancella- 
tion of  a  transfer. 

Kerr,  Fraud,  Am.  ed.  p.  186;  Butler  v.  Hof- 
keU,  4  Desaus.  651,  697;  cited  in  Graffam  v. 
BuTge$9,  117  U.  8.  194  (29  L.  ed.  844);  Allort 
▼.  Jmpea,  94  U.  8.  506  (24  L.  ed.  260);  QriMih 
▼.  Oodey,  118  U.  8. 89  (28  L.  ed.  984);  Harding 
T.  Handy,  24  U.  8.  11  Wheat.  125  (6  L.  ed.  429). 
See  NebUtt  v.  Maefarland,  92  U.  8.  101  (2^  L. 
ed.  471). 

Thayer,  Oh,  J.,  delivered  the  opinion  of 
the  court: 


This  appeal  is  from  a  decree  rendered  in  a 
suit  brought  by  the  respondent  against  the  ap- 
pellant to  set  aside  a  deed  to  real  property  exe- 
cuted by  the  former  to  the  latter  on  the  15th 
day  of  February,  1881,  or,  as  alternate  relief, 
that  a  claim  in  favor  of  the  former  for  services 
and  expenses  be  charged  upon  the  said  re^ 
property. 

The  parties  are  husband  and  wife,  and  it  is 
claimed  by  respondent  that  the  appellant, 
through  fraud  and  deceit,  induced  him  to  exe- 
cute the  said  deed  to  her. 

The  facts  constituting  the  fraud,  as  alleged 
in  the  complaint,  are,  in  sulratance,  as  follows: 

That  appellant  did  not  care  for  or  love  re- 
spondent, as  her  husband,  for  many  years  prior 
to  the  execution  of  the  deed,  and  conspired 
with  their  daughter  to  obtain  said  real  property 
in  her  own  right,  and  to  expel  the  respondent 
therefrom,  and  to  exclude  him  from  all  enjoy- 
ment thereof.  That,  in  order  to  accomplish 
that  object,  the  appellant  fraudulently  repre- 
sented to  the  respondent  that  she  loved  him,that 
in  case  of  his  death  she  ought  to  have  his  lauds^ 
and  that  a  deed  conveying  them  to  her,  execut- 
ed during  his  lifetime,  would  in  no  wise  af- 
fect his  equal  enjoyment  of  them  with  her; 
and  that  such  lands  should  be  their  home  in 
their  old  age,  and  that,  if  he  should  suddenly 
die,  it  would  be  better  for  her  to  take  and  have 
the  lands  already  in  her  own  right;  that  the 
love  and  affection  he  bore  her  and  the  children 
were  fully  reciprocated;  and  that  if  he  would 
for  the  saJce  of  that  love  and  affection  convey 
the  lands  to  her,  and  thereafter  build  upon  and 
improve  the  same,  he  would  thereby  provide 


the  tranaaotion  Is  not  sattafaotorily  Impeaohed. 
CtaMl  V.  Dutoh,  126  U.  8.  m  (81  L.  ed.  6tt). 

The  only  fraud  permlSBlble  to  be  proved  in  actions 
at  law  upon  written  oontraets  is  fraud  touching  the 
execution  of  the  instrument.  Chandler  y.  Thomp- 
son, 80  Fed.  Rep.  88. 

Where  the  evidence  does  not  show  clearly  that 
complainant  paid  his  own  money  for  the  land,  nor 
that  the  deed  was  made  fraudulently,  or  without 
his  knowledge  or  consent,  a  bfll  seeking  to*  change 
the  deed  should  be  dismissed.  Marwits  v.  Horlng, 
1  West.  Bep.  807,  lU  HL  664. 

In  an  action  on  the  ease  for  fraud  and  deceit, 
eyidence  to  admissible  tending  to  proye  the  defend- 
ant's knowledge  of  the  truth  of  the  alleged  repre- 
seataHons.    Budsler  y.  Johns,  9  West  Bep.  747, 180 

Parol  eyidenoe  to  admtoslble  to  show  that  a  writ- 
ten contract  to  not  binding  because  of  fraud. 
Hirsehhurg  Optical  Oo.  y,  Jaoloon,  68  Mtos.  8L 

OaneeUatlon  of  an  executed  contract  to  an  ex 
traordinttry  power  of  equity,  never  exerdsed  un- 
less fraud  or  falsity  of  representations  to  clearly 
prayed  and  complainant  was  deoelyed  and  Injured 
by  thCBo.  Atlantic  Delaine  €k>.  y.  James,  94  H.  B. 
flOr(ML.  ed.lU). 

Legal  efeet  of  deed. 

The  legal  effect  of  a  deed  cannot  be  controlled  by 
oral  evidence.  Knapp  y.  Bailey,  4  New  Bug.  Bep. 
160, 79  Maine,  196;  Campe  y.  Benandlne,  64  BCtos.  441. 

Pmrol  te$tlmony  of  wrttUn  inttrument. 
Ond  or  written  testimony,  showing  the  clroum- 
gtances  of  the  transaction  and  the  intention  of  the 
parties,  to  admissible  to  prove  or  dtoproye  an  Im- 
plied trust  (Moore  y.  Stineon,  4  New  Bog.  Bep.  664, 
144  Mass.  694);  otherwise  as  to  an  express  trust 
(Todd  y.  Munson,  1  New  Eng.  Bep.  821,  68  Conn. 
879),  or  a  resulting  trust.  Moore  y.  Stinson,  supra; 
8L.R.A. 


Beck  y.  Beck,  8  Cent.  Bep.  648,  48  N.  J.  Bq.  80;  Jack- 
son  y.  Jackson  (Pa.)  7  Gent  Bep.  860. 

Where  fraud  to  charged  as  to  the  intent  of  a  deed, 
absolute  on  Its  face,  evidence  to  admissible  to  as^ 
certain  the  facts  of  the  transaction.  Horrte  y 
Nixon,  48  U.  S.  1  How.  118  (U  L.  ed.  69);  Chandler  y 
Von  Boeder,  66  IT.  a  S4  How.  284  a6  L.  ed.  688). 

Parol  testimony  to  always  admissible.  In  matten 
of  contract,  to  show  fraud.  Barreda  y.  SItobee.  (B 
V.  8. 21  How.  146  (16  L.  ed.  86). 

Dwrtmamd  undue  in^hunte. 

Duress  oannoi  be  set  np  by  a  stnmger.  Oak  y 
l>usSin,  8  New  Bug.  Bep.  614, 99  Maine,  SB. 

In  order  that  a  deed  may  be  set  aside  on  the 
ground  of  undue  mHuence,  the  influence  must  be 
such  that  the  grantor  has  no  free  will,  but  stands  in 
vineuUe.  Conley  y.  Nailor,  118  U.  8.  127  (80  L.  ed 
112). 

Undue  teflueooe,  to  ayold  a  oentraot,  must  de- 
prlye  the  party  of  free  agency.  Lomerson  y. 
Johnson,  10  Gent.  Bep.  871, 44  N.  J.  Bq.  9a 

Bquity  will  Interfere  and  relleye  where  conning 
and  artifice  have  imposed  upon  persons  of  weak 
understanding,  uadnly  Influencing  them.  CSough 
y.  Adams,  71  Iowa,  17. 

Wherever  there  to  a  great  weakness  of  mind  in 
grantor,  although  not  amounting  to  absolute  dls- 
Qualiflcation,  and  the  consideration  given  to  grossly 
inadequate,  equity  will  set  aside  the  conveyance. 
Travto*  App.  (Pa.)  7  Gent.  Bep.  666. 

Consideration  for  deed  ffrowMe  by  parol. 
Delivery  and  consideration  of   deed    may  be 
proved  by  paroL    Coin  v.  Coin,  24  S.  C.  897. 

Although  the  sum  of  $1  to  mentioned  in  a  trust 
deed  as  Its  consideration,  the  true  consideration 
may  be  shown  by  parol  evidence.    Hits  v.  Nat, 
Metropolitan  Bank,  lU  U.  8.  782  (28  L.  ed.  SH). 
-  Where  a  deed  of  land  to  a  railroad  recited  a  con-» 
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a  home  for  her,  to  which  he  would  ever  be  wel- 
come, and  be  treated  with  the  same  love  and 
affection  which  she  was  pretending  to  enter- 
tain for  him;  that  if  he  would  make  such  a 
deed,  erect  a  house  on  the  lands,  and  improve 
the  same,  he  should  possess  and  enjoy  it  the  bal- 
ance of  his  life. 

That  respondent  believed  such  representa- 
tions, and,  reiving  upon  the  same,  executed 
the  deed,  and  thereafter  built  a  house  thereon, 
and  made  other  improvements  of  the  value  of 
$4,000. 

That  he  expended  about  |8,000  in  making 
the  improvements,  besides  his  personal  work 
and  labor  in  accomplishing  the  same,  and  which 
increased  the  value  of  the  premises  more  than 
15.000. 

That  as  soon  as  said  labor,  improvements, 
etc. ,  were  completed,  about  October  1, 1884,  ap- 
pellant turnea  respondent  out  of  doors,  took 
the  grain  in  the  graneries  which  he  had  sown 
and  garnered,  and  drove  him  away,  saving:  "I 
have  got  now  what  I  have  been  working  for, 
for  twenty  years;"  and  asserted  her  claim  to 
the  premises,  and  demanded  that  he  should 
vacate  them,  or  that  she  would  charge  him  rent 
if  he  stayed  thereon. 

That  thereafter  appellant  commenced  a  suit 
for  a  divorce,  charging  the  respondent  with 
cruel  and  inhuman  treatment,  which  suit  was 
stiU  pending,  and  to  which  he  had  a  good  de- 
fense upon  me  merits. 

That  by  reason  of  the  premises  respondent 
was  homeless,  reduced  in  circumstances  almost 
to  destitution,  at  an  age  too  late  in  life  to  toil. 


That  no  consideration  passed  from  appellant 
to  respondent  for  said  deed,  nor  had  appellant 
accounted  with  respondent  for  the  expenses, 
toil,  labor  and  services  performed  by  him,  and 
that  she  refused  to  account  for  the  same;  and 
he  prayed  for  a  cancellation  of  the  deed,  or.  in 
case  that  could  not  be  granted,  for  an  allow- 
ance of  a  lust  claim  for  said  services  and  ex- 
penses, and  that  the  same  be  declared  a  lien  on 
the  said  land. 

The  appellant  filed  an  answer  in  the  suit, 
denying  the  allesations  of  the  complaint,  and 
the  case  was  heard  upon  depoaitlons  and  prods, 
and  the  circuit  court  decreed  to  the  respaodeot 
one  half  of  the  land  deeded. 

Neither  party  has  printed  the  evidence  and 
proofs  in  the  briefs  furnished,  as  required  by 
the  rules  of  this  court;  and  we  have  no  means 
of  ascertaining  the  facts  of  the  case  without 
reading  the  depositions  which  have  been  sent 
here  with  the  transcript,  unless  we  adopt  the 
findings  of  the  circuit  court. 

The  findings  are  full,  and  as  neither  party 
claims  but  that  they  were  warranted  by  the 
evidence,  we  feel  justified  in  relying  upon 
them. 

The  circuit  court  found  that  the  parties  were 
married  in  Scotland,  in  the  year  1846,  and  bad 
lived  together  as  husband  and  wife  ever  since 
that  time  until  about  October  1,  1884. 

That  the  respondent  was  of  the  age  of  six^- 
two  years  and  the  appellant  sixty-three  years. 

That  the  issue  of  their  marriage  was  dght 
children,  four  of  whom  are  living. 

That  they  were  all  females  and  all  manied. 


sideration  of  $1,  it  Is  admiaslbJe  to  show  by  parol 
the  actual  oonsideration.  West  Chester  ft  P.  R.  Go. 
y.  Broomall  (Pa.)  2  Cent.  Rep.  680. 

Where  the  oonsideration  is  stated  generally  in 
the  deed,  the  defendant  may  show  by  parol  that  as 
part  of  the  consideration  on  which  the  deed  was 
founded  the  grantee  undertook  to  pay  the  incum- 
brance.  Hays  V.  Peck,  6  West.  Rep.  081, 107  Ind.  880. 

Evidence  may  he  given  of  a  oonsideration  not 
mentioned  In  a  deed,  provided  it  be  not  inconsis- 
tent with  the  oonsideration  expressed  in  It.  Rich- 
ardson V.  Traver,  112  U.  S.  428  (28  L.  ed.  804). 

Evidence  of  a  verbal  ooUateral  promise  is  admis- 
sible to  show  an  additional  consideration  for  the 
execution  of  a  written  contract.  Raub  v.  Barbour 
(D.  C.)  11  Cent.  Hep.  717;  Wood  v.  Moriarty,  4  New 
Bng.  Rep.  200,  15  R.  1.  518;  Kickland  v.  Menaaha 
Wooden  Ware  Co.  08  Wis.  84. 

BecUcU  of  receipt  of  arMideration. 

It  is  competent  to  explain  or  contradict  the  con- 
sideration clause  in  a  deed,  such  clause  possessing 
only  the  force  and  character  of  a  receipt-.  Dobyns 
V.  Rice,  4  West  Rep.  898,  22  Mo.  App.  448. 

As  to  the  parties  to  the  deed,  the  consideration 
clause  is  prima  facie  evidence:  but  it  has  the  force 
and  effect  only  of  a  receipt,  and  is  open  to  explan- 
ation or  contradiction,  not  for  the  purpose  of  de- 
feating the  deed  as  a  conveyance,  but  for  the 
purpose  of  showing  the  true  explanation.  Gen- 
erally the  recital  in  the  consideration  clause  is  not 
evidence  of  the  amount  paid  or  the  value  of  the 
premises  as  to  third  parties.  Allen  v.  Kennedy,  6 
West.  Rep.  847,  01  Mo.  334. 

The  recital,  in  a  deed,  of  payment  of  the  pur- 
chase money  as  between  the  parties  is  prima  fade 
evidence  only  of  such  payment.  Ranney  v.  Hardy, 
1  West.  Rep.  54, 43  Ohio  St  167;  Baum  v.  Tonkin,  1 
Cent  Rep.  688,  note,  110  Pa.  660. 

It  is  competent  for  vendor  to  show,  as  against 
8  L.  R  A. 


such  recital,  that  a  portion  of  the  purchase  i 
in  fact  remained  unpaid.  Baum  v.  Tonkin,  mpra; 
Hamilton  v.  McOuire,8  Serg.  ft  R. 866;  Bedlleld4 
R,  Mfg.  Co.  V.  Dysart.  (B  Pa. «. 

Where  a  deed  is  executed  *iii  oonaiiletmttoQ  of 
$1  and  other  valuable  considerations,**  It  la  pre- 
sumed that  the  consideration  was  received,  in  tiie 
absence  of  evidence  to  the  contrary*.  0*Donnell  v. 
Smith,  8  New  Eng.  Rep.  00, 142  Mass.  S06l 

The  oonsideration  named  in  a  deed  is  prima  faeU 
evidence  that  it  was  for  the  property  therein  de- 
scribed alone.  Dawes  v.  Berry  (Maine),  1  New  Bng. 
Rep.  898. 

Remediail  power  of  eouits  of  eouiey. 

The  remedial  power  of  courts  of  equity  does  not 
generally  extend  to  the  supplying  of  any  cironm- 
stance  for  the  want  of  which  the  Iiegislatare  has 
declared  the  instrument  void.  Hibbard  v.  RoUes- 
ton,  8  Bro.  Ch.  571;  Exparte  Bulteel,  2  Cox,  Ch.  MS: 
Curtis  V.  Perry,  6  Ves.  Jr.  78B;  Mestaer  v.  Gillespie. 

II  Ves.  Jr.  681;  Dixon  v.  Swart,  8  Merlv.  01;  Tbanp- 
son  V.  Leake,  I  Madd.  88;  Thompson  v.  8mitlk,l 
Madd.806. 

The  peculiar  province  of  courts  of  equity  to  to 
relieve  against  mistakes  and  omissions  in  oontraetR 
but  courts  of  law  act  on  oontracts  as  thej  find 
them.  Nanoe  v.  Metoalf,  I  West  Bep.  443,19  Mo. 
App.  188. 

A  party  to  an  instrument  which  is  of  no  legal 
validity  may  ask  the  aid  of  eqtdty  in  procurfnc  its 
cancellation.    Otis  v.  Gregory,  10  West  Rep.  Til, 

III  Ind.  604;  Fitamaurice  v.  Moder  (Ind.)  13  West. 
Rep.  822. 

The  Jurisdiction  to  rescind  oontracts  for  fraud  or 
mistake  is  one  of  the  best  settled  of  Its  powvn. 
Diffendarfer  v.  Dicks,  7  Cent.  Bep.  741,  106  N.T. 
445. 

If  there  be  any  one  ground  upon  which  a  ooart 
of  equity  affords  relief  with  more  unvarying  ubI- 
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except  the  youngest,  who  was  tweoty-seven 
years  of  age,  and  resided  with  the  appellant. 

That  the  parties  settled  upon  the  land  in  ques- 
tion in  the  fall  of  1864,  and  by  their  first  labor 
and  earnings  the  respondent  acquired  title 
thereto. 

That  they  bad  fenced  and  cultivated  a  por- 
tion of  the  land,  and  had  built  a  house  upon 
it. 

That  respondent  was  an  ignorant  and  unedu- 
cated man — ^was  not  able  to  read  or  write. 

That  during  their  residence  in  Oregon  the  re- 
spondent had.  up  to  about  October,  1884, 
trusted  the  appellant  with  keeping  the  accounts 
and  moneys  received  by  him  from  the  sales  of 
stock,  the  pro<»eds  of  the  produce  of  the  farm, 
and  the  payment  of  all  bills  created  in  man- 
aging their  business  of  fanning,  raising  cat- 
tle and  horses. 

That  the  respondent  was  the  owner  of  280 
acres  of  land,  of  the  aggregate  value  of  about 
$2,600;  about  seventy  head  of  horses  of  the 
value  of  $2,100;  ten  cows  of  the  value  of  $200 
and  twenty-seven  sheep  of  the  value  of  $60; 
but  was  indebted  in  the  sum  of  $2,000. 

That  on  or  about  March  1, 1881,  the  respond- 
ent fell  from  his  horse,  and  was  injured,  which 
confined  him  to  his  bed  from  four  to  six  weeks. 
This  with  other  sickness,  and  the  risk  he  was 
constantly  taking  in  his  business,  so  alarmed 
him  as  to  create  a  presentiment  that  he  would 
meet  with  a  sudden  death  by  accident.  If  this 
were  to  happen  he  thought  the  appellant  would 
lose  her  home,  and  that  it  was  necessary,  in  or- 
der to  prevent  such  a  result,  to  deed 'her  the 
land  in  controversy. 


That  it  consisted  of  244'acres,  and  was  of  the 
value  of  $12,000;  and  that,  in  order  to  accom- 
plish the  purpose  mentioned,  the  respondent 
did  on  the  16th  day  of  February,  1881,  execute 
and  deliver  to  the  appellant  a  deed  to  the 
same. 

That  there  was  no  money  paid  for  the  land, 
and  that  the  only  consideration  therefor  was 
love,  affection,  confidence  and  trust,  which  the 
respondent  entertained  for  the  appellant. 

That  the  parties,  bv  their  joint  and  individ- 
ual efforts,  acquired  all  the  property  mentioned, 
which  in  October,  1884,  amounted  in  value  to 
$17,600. 

That  prior  to  the  execution  of  said  deed,  and 
from  about  the  year  1876,  the  appellant  had  im- 
portuned the  respondent  to  make  her  a  deed  to 
some  of  his  property,  which  she  said  "was  the 
custom  of  other  husbands  to  do." 

That  respondent  had'promised  to  deed  to  her 
the  said  280  acres  of  land,  but  the  appellant 
would  not  accept  it,  desiring  him  to  convey  to 
her  the  premises  in  qu'estion,  which  the  former 
finally  consented  to  do. 

That  shortly  after  the  execution  of  said  deed 
the  appellant  began  to  persuade  the  respondent 
to  build  upon  the  land  deeded  to  her,  which  the 
respondent  reluctantly  did,  erecting  thereon  a 
dwelling  house  at  a  cost,  includmg  work,  labor 
and  material  furnished,  of  $1,600  all  of  which 
was  paid  for  by  him,  except  about  $200. 

That  the  respondent  after  the  execution  of 
the  said  deed,  continued  to  occupy  said  prem- 
ises, cultivate  the  same,  and  keep  his  stock 
thereon,  as  he  had  previously  done,  until  Octo- 
ber 1,  1884. 


f  ormlty  than  on  any  other,  it  is  an  aileiration  of 
fraud,  whether  proven  or  admitted.  Atkins  v. 
IHck,  ao  U.  8.  U  Pet.  lU  00  L.  ed.  878). 

Bquity  has  jurisdiction  of  fraud,  misrepresenta- 
tion and  oonoealment;  and  it  does  not  depend  on 
discovery.  Jones  v.  Bolles,  76  U.  S.  9  Wall.  864  (19 
L.  ed.  734). 

Jarisdiotion  of  equity  in  cases  of  fraud  is  con- 
current with  that  at  law.  Nelson  v.  Betts,  8  West. 
Hep.  408,  a  Mo.  App.  219;  Gregg  v.  Sayre,  88  U.  S. 
8  Pet.  244  (8  L.  ed.  932);  Swayze  v.  Burke,  87  U.  8. 12 
Pet.  11(9  L.  ed.  980). 

Ck>art8  of  equity  more  readily  raise,  and  act  upon, 
a  presumption  of  fraud  than  courts  of  law,  from 
facts  {minting  thereto.    Orton  v.  Madden,  75  G«.  88. 

AfHrmatlve  relief  will  not  be  granted  in  equity 
upon  the  ground  of  fraud,  unless  it  is  alleged  in 
the  bill.  Voorhees  v.  Bonesteel,  88  H.  8. 16  Wall. 
16(21L.ed.268). 

Parol  evidence  to  explain  laUtit  amMQuUv. 

Parol  evidence  is  admissible  to  explain  an  am- 
biguity in  a  written  instrument.  Turner  v.  Berry, 
74Ga.4SL 

80  parol  evidence  is  admissible  to  explain  a  latent 
ambiguity  in  a  deed.  ThomeU  v.  Brockton,  1  New 
Bng.  Bep.  682,  140  Mass.  161;  Linney  v.  Wood,  66 
Tex.  22;  Manchester  Paper  Co.  v.  Moore,  6  Gent. 
Bep.  778,  104  N.  T.  660;  McCom  y.  McCom,  1  Cent. 
Bep-  726, 100  N.  Y.  611;  Pugh  v.  Pugh,  8  West.  Bep. 
081, 106  Ind.  662;  KirkJand  v.  Conway,  8  West.  Bep. 
478, 116  111.  488;  Senger  v.  Senger,  61  Va.  687;  fieason 
V.  Kura.  66  Wis.  448;  Weil  v.  Schwartz,  4  West.  Rep. 
774. 21  Mo.  App.  372;  GUmer  v.  Stone,  120  U.  8. 686 
<80L.ed.784). 

But  it  is  inadmissible  in  case  of  a  latent  am- 
biguity. Vandevoort  v.  Dewey,  42  Hun,  68; 
Dougherty  v.  Rogers,  poet, .  847.     . . 

Bia  case  of  latent  ambiguity,  parol  evidence  is 
8  L.  R.  A. 


admissible  for  the  purpose  of  determining  the  ex- 
istence or  nonexistence  of  the  ambiguity,  and  for 
its  removal.  Decker  v.  Decker,  10  West.  Rep.  848, 
121  ni.  841. 

It  is  a  familiar  rule  that  parol  proof  of  extrlnsio 
circumstances  may  be  given  to  apply  a  description 
to  llts  subject  matter,  and  that  if  it  appears  that 
the  description  is  in  some  parts  erroneous,  those 
parts  may  be  rejected,  and  what  is  left,  if  sufficient 
of  itself,  alone  be  regarded.  Ckurdner  v.  Heyer,  2 
Paige,  11;  Mansfield  v.  N.  T.  Cent,  ft  H.  R.  R.  Co.  8 
Cent  Rep.  199, 102  N.  Y.  216;  Fbh  v.  Hubbard,  21 
Wend.  661;  Burr  v.  Broadway  Ins.  Co.  16  N.  Y.  267; 
Field  V.  Munson,  47  N.  Y.  221. 

But  such  evidence  cannot  be  admitted  for  the 
purpose  of  varying  or  defeating  the  conveyance 
itself.  MiUer  v.  Bdgerton,  88  Kan.  86;  Wood  v. 
Moriarty,  4  New  Bng.  Rep.  269, 16  R.  I.  618. 

80  the  conveying  part  of  a  deed  cannot  be  over- 
thrown by  parol  evidence.  Henry  v.  Stevens,  6 
West.  Rep.  679, 106  Ind.  281. 

A  covenant  in  a  deed  against  incumbrances 
would  exclude  proof  of  a  contemporaneous  oral 
undertaking  of  a  larger  scope,  upon  the  same  con- 
sideration, and  to  add  a  further  obligation  to  those 
assumed  by  the  oovenanton  but  it  is  otherwise 
where  the  attempt  is  to  cut  the  latter  down.  Flynn 
V.  Boumeuf,  8  New  Bng.  Bep.  848, 148  Mass.  277. 

What  cannot  be  proved  by  paroL 
The  consideration  expressed  in  a  deed  is  open  to 
parol  explanation  for  most  purposes;  but  want  of 
consideration  cannot  be  shown  against  recital,  for 
the  purpoee  of  defeating  the  operative  words  of 
the  deed,  as  for  the  purpose  of  showing  a  resulting 
trust  in  errantor.  Bobb  v.  Bobb,  4  West.  Bep.  881, 
80  Mo.  411. 

In  the  abseno»0f  fravd,  parol  testimony  Is  inad- 
missible to  prove  total  lack  of  consideration  for  a 


ao6 


Obbgon  Supreme  Court. 


That  during  said  time  he  reset,  repaired  and 
built  a  fence  around  two  thirds  of  the  land, 
cleared  brush  and  timber  from  portions  of  it, 
leveled  the  surface  thereof,  and  did  work  to 
the  value  of  $3,000,  no  part  of  which  had  been 
paid  or  tendered  him. 

That  on  said  las^mentioned  date  the  appel- 
lant determined  that  she  would  no  loneer  live 
with  the  respondent  as  his  wife,  and  that  he 
should  not  remain  upon  the  premises,  and  in- 
stituted aggressive  measures  to  drive  him 
away. 

I  conclude  from  these  and  other  findings 
made  by  said  circuit  court  that  the  parties 
married  and  lived  together  about  the  same  as 
married  people  usually  do;  that  they  were  in- 
dustrious and  frugal,  and  thereby  accumulated 
a  reasonable  competency;  that  the  appellant 
conceived  the  idea  that  she  should  have  the 
title  to  the  property  in  question  in  her  Own  name, 
and  by  her  urgent  solicitations  induced  the  re- 
spondent to  execute  the  deed  in  question.  It 
does  not  appear  that  she  entertained  a  design, 
while  she  was  importuning  the  respondent  to 
make  the  deed,  of  procuring  it  for  the  purpose 
of  dispossessing  him,  or  of  expelling  him  from 
the  premises. 

She  undoubtedly  thought  that  a  conveyance 
of  the  land  to  her  would  exhibit  a  mark  of  con- 
fidence, and  enable  her  to  assume  more  individ- 
uality. 

Neither  party  anticipated  that  the  execution 
of  the  deea  would  effect  a  change  of  the  oc- 
cupancy or  management  of  the  property  con- 
veyed. They  both,  doubtless,  expected  that 
the  same  course  which  they  had  theretofore 

gursued  with  reference  to  the  property  would 
e  continued,  and  that  their  relations  generally 
wpuld  be  unaffected. 

The  circuit  court,  actuated  by  a  generous 
spirit  of  equity,  divided  the  property  between 
the  parties. 
This  seems  to  have  been  a  just  disposition  of 


the  affair,  in  view  of  the  circumstanoes  of  the 
particular  case,  and  we  would  gladly  sustain  h 
if  we  could  do  so  in  acoordanoe  with  legal 
principles.  But  equity,  like  the  conimoD  law, 
must  be  controlled  by  general  rules,  whidi 
are  as  unalterable  in  the  one  case  as  in  the 
other. 

The  intention  of  the  respondent  in  execntinir 
the  deed  to  the  appellant  must  be  ascertained 
from  the  terms  of  the  instrument  and  tbedr- 
cumstances  surrounding  the  tranaaction. 

When  one  party  duly  execntes  bis  deed  to 
real  property  to  another,  he  is  precluded  from 
showing  by  parol  testimony  that  the  object  tad 
purposes  of  the  instrument  were  different  from 
those  implied  by  its  terms,  except  in  the  case  of 
deeds  executed  as  a  security  for  the  payment  of 
debts. 

''The  grantor,  in  an  absolute  oonveyanoe  of 
land,  not  alleging  fraud  or  mistake,  cannot 
prove  by  parol  that  the  grant  was  in  iruat  for 
himself."  Sturtettant  v.  Siartevant,  90  N.  T. 
80. 

Nor  can  a  deed  be  invalidated  by  parol  evi- 
dence that  there  was  no  consideration  for  its 
execution,  where  thero  is  one  acknowledged  in 
it. 

*'In  every  case,  where  a  consideratioo  is  re- 
quired, it  is  not  necessary  that  the  considera- 
tion be  actually  passed  to  the  grantor,  if  the 
receipt  of  a  proper  consideration  is  acknowl- 
edged bv  him  in  the  deed.  But  it  moat  be  ac^ 
knowledged  in  the  deed,  or  it  muat  be  proved 
aliunde  to  have  actually  passed  to  the  grantor. 
But  while  parol  evidence  is  inadmissible  to  con- 
tradict the  acknowledgment  of  oonaideratioo 
in  order  to  Invalidate  the  deed  between  the 
pantor  and  grantee,  ^et  the  acknowledgment 
18  oxAy  prima  fade  evidence  of  the  chwader 
and  amount  of  the  consideration.  The  amount 
and  kind  of  consideration  acknowledged  is 
presumed  to  be  the  consideration  amad  upon, 
but  it  may  be  shown  by  parol  evimice  in  an 


oonveyanoe  purportlnsr  to  have  been  made  for  a 
oonatderation.    Gardner  v.  Lig-htfoot,  71  Iowa,  977. 

It  is  not  competent  to  prove  a  ooDsideratlon  dif- 
ferent in  kind  from  that  expreaaed  in  the  deed. 
ScogKln  V.  Schloatb,  15  Orefr.  380. 

When  a  sum  of  money  is  named  as  consideration 
for  a  deed,  eyidenoe  is  inadmissible  to  show  that 
the  deed  was,  in  fact,  a  gift  from  grantor  to 
gnmtee.  Cfhristopher  v.  Christopher,  8  Cent.  Rep. 
219, 64  Md.  688. 

So  parol  evidence  is  inadmissible  to  vary  a  written 
covenant,  under  guise  of  showing  consideration. 
BimaDOvioh  v.  Wood,  6  New  Eng.  Bep.  190, 145  Mass. 
180. 

Whtn  eQUitt/  voiU  not  reHeve, 

Equity  will  not  rescind  a  contract  on  the  ground 
of  fraud,  in  the  absence  of  speoia]  confidence  be- 
tween the  parties,  if  the  party  asking  the  rescission 
had  opportunity  to  ascertain  the  truth,  and  no 
artifice  was  employed  to  prevent  him.  Dirkson  v. 
Knox,  71  Iowa,  788. 

If  parties  make  contracts  where  there  is  no 
fraud,  upon  contingencies  uncertain  to  both,  with 
equal  means  of  information,  the  courts  cannot  un- 
dertake to  set  them  aside.  Oavinael  v.  Crump,  89 
U.  8.  23  WaU.  306  (22  L.  ed.  788). 

A  vendee  of  land  who  has  refused  to  resort  to 
sources  of  information  as  to  the  value  of  the  land, 
to  which  vendor  refers  him,  can  obtain  no  relief 
upon  finding  the  statements  of  vendor  as  to  value 
to  be  false.  Heixdn  v.'&ertbn,  Tllowa,  428. 
8L.  U.  A. 


A  purchaser  making  his  own  inveetigadona 
which  the  vendor  does  not  prevent  from  being  as 
full  as  he  chooses  to  make,cannot  afterwards  aUsie 
that  the  vendor  made  misrepresentatlooa.  Southern 
Development  Co.  v.  Silva,  125  IT.  S.  847  (81  L.  ed. 
678>. 

Wheie  a  person  executes  a  deed  of  land,  and  le- 
ceives  therefor  all  of  ita  reasonable  value,  he  can- 
not set  aside  such  deed  because  he  was  induced  to 
sell  by  reason  of  false  and  fraudulent  repieaeota- 
tlons  made  by  the  purchaser.  Grindrod  v.  Wdf. 
88  Kan.  282. 

An  executed  contract  will  not  be  resoinded  tai 
equity  for  represencatlons  which  are  mare  ex- 
pressions of  opinion,  or  for  errors  aa  to  facta 
which  did  not  change  the  conduct  of  the  partiea 
Johansson  v.  Stephanson,  28  U.  S.  L.  ed.  MXM. 

A  contract  will  not  be  rescinded  where  the  seek- 
ing party  cannot  put  those  against  wboos  It  to 
sought  in  the  same  situation  in  whkdi  tbey  stood 
when  the  contract  was  entered  Into  dfenrlU  ▼. 
Wilson  (Mich.)  10  West.  Bep.  1«1;  Stavonsoo  v. 
Polk,  71  Iowa,  278;  Neal  v.  Beynolda,  88  Kan.  tfb,  cr 
the  clearest  and  strongest  equity  does  not  laspsr- 
atively  demand  it.  Qrymes  v.  Sandeta,  9911.8.  St 
(28L.ed.  786). 

An  executed  conveyance  wiU  not  be  set  asMe  for 
failure  to  perform  a  condition  subsequeot,  whea 
there  has  been  a  partial  perfOnnanoe,  unlea  tlw 
piylies  can  be  placed  1u  static  quo.  Qardnsr  v. 
Lightf oot,  71  Iowa,  977. 
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4ictioD  to  recover  the  consideration  that  a  dif- 
ferent kind  or  amoant  of  consideration  had 
been  agreed  upon."  5  Am.  &  Eng.  Cyclop. 
486.487. 

Transactions  of  great  importance  would 
have  no  stability  if  the  parties  thereto  were 
permitted  to  show  by  parol  proof  that  written 
instruments,  solemnly  executed  by  them,  did 
not  mean  what  the  language  of  the  instrument 
purported.  An  absolute  deed,  to  real  property 
.  convevs  from  the  grantor  to  the  grantee  all  the 
title  ox  the  former,  and  he  will  not  be  allowed 
1o  prove  bjr  parol  evidence  that  it  was  made  in 
trust  for  him,  or  that  Uiere  was  a  reservation 
in  his  favor  of  an^r  rigflt  not  expressed  therein, 
nor  that  the  deed  is  invalid  for  the  want  of  con- 
sideration where  he  acknowledges  therein  the 
receipt  of  one. 

A  deed  may  be  reformed  in  case  of  a  mis- 
take made  in  reducing  iis  terms  to  writing,  or 
it  may  be  set  aside  for  fraud  or  duress,  and  a 
trust  will  often  arise  out  of  a  transaction  which 
will  be  enforced  in  the  face  of  express  terms  of  a 
deed.  Such  a  trust,  however,  belongs  to  that 
«la88  which  are  denominated  implied  trusts,and 
which  arise  by  operation  of  law. 

No  implied  trust  can  arise  from  the  facts  in 
this  case,  nor  could  any  trust  be  created  in 
favor  of  the  respondent  in  the  premises  con- 
Teyed,  except  by  an  instrument  in  writing  de- 
claring the  same.  The  deed  in  question  can 
only  be  avoided,  by  proof  that  the  appeUant 
procured  it  to  be  made  through  fraua;  and  it 
18  apparent  that  the  flndines  of  the  court  are 
not  sufficient  to  warrant  the  conclusion  that 
such  was  the  fact. 

The  fact  that  the  appellant  solicited  and  im- 
portuned the  respondent  to  execute  the  deed, 
and  that  the  parties  about  three  vears  and  a 
half  thereafter  had  difficulty,  and  the  appel- 
lant asserted  her  legal  rights  as  owner  oi  the 
premises,  and  attempted  to  expel  the  respond- 
ent therefrom,  do  not  establish  a  fraudulent 
intent  on  her  part  to  deprive  him  of  his  prop- 
erty. She  had  a  right  to  persuade  him  to  make 
her  a  deed  of  a  part  of  the  property  which  her 
labor  and  earning  had  helped  to  accumulate, 
and,  after  obtainmgit,  to  manage,  sell,  convey 
or  devise  the  same  by  will  to  the  same  extent 
and  in  the  manner  that  he  could  property  be- 
longing to  him.  Annotated  Code  of  Oregon, 
§  29»3,  vests  her  with  that  right,  and  the  pro- 
vision was  in  force  at  the  time  of  the  execution 
of  the  deed. 

She  was  also  empowered.  In  case  the  respond- 
etnt  had  possession  or  control  of  the  property, 
to  maintain  an  action  growing  out  of  the  same, 
in  the  same  manner  and  extent  as  (f  they  were 
unmarried.    Id.  §  2870. 

I  cannot  discover  from  the  flndinn  that  anv 
auch  deception  was  practiced  upon  the  respond- 
ent in  procuring  the  execution  of  the  deed  as 
would  justify  the  court  in  setting  it  aside. 

The  appelant,  undoubtedly,  in  urging  him 
to  convey  the  land  to  her,  held  out  the  induce- 
ment that  they  would  continue  to  occupy  it  as 
they  formerly^  had  done;  and  she  probably  be- 
lieved at  the  time  that  such  would  be  the  case; 
but  trouble  seems  to  have  arisen  between  them 
occasioning  serious  discord  in  their  affairs. 

This  may  have  been  the  fault  of  the  appel- 
lant; but,  if  so,  it  would  constitute  no  ground 
for  avoiding  the  deed.    The  respondent  should  I 
£  Lu  R.  A. 


have  protected  himself  by  a  condition  in  that 
instrument  against  the  consequences  of  such  an 
occurrence. 

Courts  cannot  relieve  parties  from  imprudent 
bargains;  they  must  suffer  the  consequences  of 
their  indiscretion,  unless  an  undue  advantage 
has  been  taken  of  them. 

Fraud  will  vitiate  a  contract;  but,  where  the 
parties  to  it  stand  upon  an  equality  of  footing, 
the  fraud  will  consist  of  a  false  representation  of 
a  material  fact,  and  the  party  to  whom  it  is  made 
not  be  able,  bv  the  exercise  of  reasonable  cau- 
tion and  vigilance,  to  detect  its  falsitjr. 

But  upon  the  other  ground  of  relief  claimed  in 
the  complaint  in  the  suit, I  think  the  respondent 
should  prevail.  The  circuit  court  found  that 
he  was  induced  and  led  to  believe,  and  did  be- 
lieve, that  in  doing  the  work  and  labor  in 
building  the  new  house,  making  the  fencing 
and  otter  improvements  upon  tte  premises,  he 
was  making  for  himself  and  appeUant  a  more 
comfortable  home,  which  they  would  enjoy  the 
benefits  of,  and  of  the  profits  of  the  land,  daring 
the  remainder  of  their  lives;  and  that  the  fact  oi 
his  makine  the  deed  would  not  prevent  his  en- 
joj^ment  of  the  lands  and  improvements  thereon, 
or  in  any  manner  disturb  the  relation  between 
hituself  and  the  respondent,  and  that  they 
would  hold  the  property  jointly. 

Under  such  circumstances  the  respondent 
should,  when  he  has  been  expelled  from  the 
premises  by  the  act  of  the  appellant,  be  paid 
for  the  labor  and  the  expenses  incurred  by  him. 

It  would  be  inequitable  to  allow  the  appel- 
lant to  retain  the  fruits  of  the  respondent's 
labor  and  expense,  after  having  induced  him  to 
bestow  them  under  the  assurances  mentioned, 
which  she  had  failed  to  observe. 

She  had  the  right,  under  the  statute,  to  take 
the  management  of  the  premises;  but  to  urge 
him  to  msKe  the  improvements  with  the  under- 
standing that  he  was  to  enjoy  them,  and  then 
deny  him  the  right,  without  paying  him  there- 
for, is  bad  faith  and  fraudulent. 

This  court  held  in  Frarey  v.  Wheeler,  4  Oreg. 
190,  that  a  court  of  equity  would  not  encourage 
a  married  woman  to  perpetrate  a  fraud;  and 
that  where  she  had  received  monev  upon  a 
contract  for  the  sale  of  her  land,  ana  the  pur- 
chaser was  induced  to  put  valuable  improve- 
ments upon  it,  the  amount  of  the  money  and 
value  of  the  permanent  improvements  should 
be  charged  upon  the  lands. 

In  that  case  the  woman  was  dealing  with  an 
outside  party;  but  I  think  a  husband  has  rights 
in  such  matters  which  a  wife  is  bound  to  re- 
spect. 

The  facts  in  this  case  show  that  the  respond- 
ent bestowed  labor  and  expense  upon  the  land 
in  question,  after  the  execution  of  the  deed  to 
the  appellant,  to  the  amount  at  least  of  $4,000, 
and  that  he  was  induced  to  do  so  upon  the  as- 
surance that  he  could  occupv  and  enjoy  the 
property;  that  in  October,  1884,  the  appellant 
notified  him  that  he  should  not  remain  on  the 

K remises  any  longer,  and  that  since  that  time 
e  has  had  no  use  of  them. 
In  view  of  these  facts,  I  am  of  the  opinion 
that  the  respondent  is  entitled  to  be  paid  said 
sum  of  $4,000,  with  interest  thereon  at  the  rate 
of  8  per  cent  per  annum  from  the  first  day  of 
November,  1884;  &Dd  that  the  amount  should 
be  made  a  charge  and  lien  upon  the  premises 
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conveyed  by  the  respondent  to  the  appellant, 
and  that  in  default  of  the  payment  of  the 
same,  ^ith  accrued  interest,  within  ninety 
days  after  the  entry  of  the  decree  herein,  the 
respondent  have  execution  for  the  sale  of  said 
premises  for  the  satisfaction  of  such  amount 


and  accruing  interest  as  in  case  of  ezecution 
on  foreclosure  of  lien  on  real  property;  and 
that  the  respondent  recover  costs  ana  dislrarBe- 
ments  in  the  suits  in  both  courts. 

Iiord»  /..  took  no  part  in  deciding  thiscase^ 
as  he  was  absent  when  it  was  heard. 


GEORGIA  SUPREME  COURT. 


RICHMOi^D  &  DANVILLE  R.  CO.,   Plff, 

in  Err,, 

r. 

John  H.  CHILDRESS,  by  Next  Friend. 

( Ga ) 

«It  is  within  the  diMsretton  of  the  trial 
eaart  to  require  the  plaintiff;  soin^  fbr 
aphysieal  ii^nry  alleged  to  be  perma- 
nent* to  enbmit  to  an  examination  by 

competent  physicianB,  at  the  instanoe  and  at  the 
expense  of  the  defendant  in  the  action,  to  ascer- 
tain the  nature,  extent  and  probable  duration  of 
the  injury,  so  as  to  afford  means  of  proyingr  the 
same  at  the  trial.  By  the  Code,  6 1906,  every  court 
has  power  to  control,  in  furtherance  of  Justice, 
the  conduct  of  all  persons  connected  with  a  Judi- 
cial proceeding  before  it  in  every  matter  apper- 
taining thereto. 

(April  lA,  1889.) 

ERROR  to  the  Fulton  County  Superior  Court, 
to  review  a  judgment  in  favor  of  plaintiff 
in  an  action  to  recover  damages  for  personal 
injuries  alleged  to  have  resulted  from  defend- 
ant's negligence.    Reversed. 

The  laeU  are  sufficiently  stated  in  the  opin- 
ion. 

Meisrs.  Pope  Barrow  and  Jackson  A 
Jacksout  for  plaintiff  in  error: 

Defendant  was  entitled,  as  a  matter  of  right, 
to  an  order  of  coun  for  physical  examination 
of  plaintiff. 

Schroeffer  v.  C.  L  R.  dk  P,  R,  Co.  47  Iowa, 
375,  14  Am.  R  Rep.  869;  W/iite  v.  Milwaukee 
City  R.  Co,  52  How  Pr.  884;  Atchison,  T,  A  8, 
P.  R,  Co.  V.  Thul,  29  Kan.  46,  44  Am.  Rep. 
859;  Miami  AM.  Tump,  Co.  v.  Daily,  87  Ohio 
St.  104. 

Power  to  compel  examination  exists  in  the 
court,  but  it  may  exercise  discretion  in  refer- 
ence thereto. 

Loyd  V.  Hannibal  A  8t.  J.  R.  Co.  58  Mo. 
515;  aidekum  v.  8t,  Louis  A  P.  R.  Co.  98  Mo. 
400. 

*Head  note  by  Blbokjlby,  Ch,  J, 


Messrs.  Oartrell  A  Ladeon  and  J.  T» 
Olenn,  for  defendant  ia  error: 

The  court  had  no  power  to  make  the  order 
rfmiicfltfd 

Loyd  Y.  Hannibal  A  8t.  R.  Co.  58  Mo.  509; 
Roberts  v.  Ogdensburgh  A  L.  C.R.  Co.  29  Hun, 
154. 

In  the  case  at  bar,  granting  the  order  would 
have  postponed  the  trial  after  the  case  wi? 
called  on  the  calendar,  which  would  have  been 
in  violation  of  the  rule  of  court  requiring  the 
case  to  be  tried  when  called  in  its  oraer. 

Bleckley*  Ch.  J.,  delivered  the  opinion  of. 
the  court: 

Childress,  a  lad  thirteen  or  fourteen  years  of 
age,  recovered  a  verdict  against  the  'raflroad 
company  for  $8,500,  on  account  of  a  personal 
injury  alleged  to  be  permanent.  The  seat  of 
the  injury  was  the  chest  The  company  made 
a  motion  for  a  new  trial  on  several  grounds,  the 
fourth  being  as  follows:  "Because  the  court 
erred  in  declining  to  order  the  examination  of 
Childress  by  physicians  to  be  appointed  by  the 
court  on  motion  of  defendant  before  the  fury 
was  impaneled  but  after  the  case  was  called  for 
trial,  for  the  purpose  of  determining  whether 
or  not  he  had  been  permanently  injured  as 
claimed;  the  said  defendant  offering  to  pay  the 
expense  of  such  examination  by  the  physicians 
selected  by  the  court."  The  court  ruled  that 
it  had  no  power  to  order  the  examination  with- 
out the  plaintiff's  consent.  We  understand  the 
court  as  putting  the  refusal  solely  upon  the 
ground  oi  a  defect  of  power. 

The  Code,  §  206.  declares  that  ''Every  court 
has  power  ...  to  control,  in  furtherance  of 
justice,  the  conduct  of  its  officers  and  all  other 
persons  connected  with  a  judicial  proceeding 
before  it,  in  every  matter  appertaining  thereto. 
It  can  certainly  admit  of  no  doubt  that  in  a 
proper  case  for  such  examination  the  cause  of 
justice  would  be  subserved  b^^  it,  and  the  de- 
cided weight  of  modem  authority  is  that  oourta 
have  such  power.  A  very  full  and  dear  state- 
ment of  the*matter  is  found  in  1  ThompeoooB. 


Note.— Effidenee;  physical  examination,  to  prove 
pentmal  injuries. 

In  an  action  for  damages  for  peraonal  Injuries 
plaintiff  may  be  required  by  the  court  to  submit 
bis  person  to  examination  for  tbe  purpose  of  as- 
oertainlnff  tbe  character  and  extent  of  bis  injuries. 
Scbroeder  v.  Cbicaffo,  R.  I.  ft  P.  R.  Go.  47  Iowa,  379, 
quoted  in  Atchison,  T.  &  8.  F.  B.  Co.  v.  Tbul,  29 
Kan.  470;  Miami  &  M.  Turnp.  Co.  v.  Bally,  87  Ohio 
St.  107. 

Tbe  power  of  tbe  court  of  chancery  to  compel 
parties  when  necessary  to  submit  to  an  inspection 
by  pbysidans,  to  be  named  by  the  court,  bas  been 
sustained,  on  tbe  ground  tbat  from  the  very  nature 
of  tbe  case  other  proof  was  impossible.    Boberts  v. 

'  L.  R.  A- 


Ogdenflburgh  ft  L.  C.  B.  Co.  29  Hun«  160;  AtddsoB 
V.  T.  8.  F.  B.  Co.  V.  Thul,  29  Bian.  4M,  44  Am.  Bep. 
666;  Briggs  v.  Moigan,  8  PhiU.  BcoL  SKSc  Neuman  v. 
Third  Ave.  B.  Co.  18  Jones  ft  8.  412;  Lc  Barron  v. 
Le  Barron,  85  V t.  865;  Anonymous,  85  Abu  29B;  WaAih 
V.  Sayre,  62  How.  Pr.  845.  See  cases  of  mayhem,  8 
Bl.  Com.  p.  888:  cases  of  divorce  for  impotenojr*  1 
Beck,  Med.  Jur.  pp.  118-125:  cases  of  allefced  preg- 
nancy, 1  Beck,  Med.  Jur.  pp.  204. 205.  Disapproved 
in  Scbroeder  v.  Chicago,  B.  I.  ft  P.  B.  Go.  47  Iowa* 
875,  where  it  says  ''We  know  of  no  right  which  thia 
court  has  to  compel  a  party  to  sulmilt  to  any  bodily 
examination."  Cited  in  note  to  Sioux  Oty  ft  P.  B. 
Co.  V.  Finlayaon,  16  Keb.  678,  40  Am.  Bep.  780L 


1889. 


Stratton  v.  Curribb. 
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Trials,  §  859.    The  language  of  tfae  author  is 
as  follows: 

'*Id  modem  trials  of  civil  actions  for  physi- 
cal injuries,  the  question  has  frequently  ansen 
whether  the  court  has  power  to  order  an  inspec- 
tion of  the  body  of  the  plaintiff  or  person  in- 
jured, for  the  purpose  of  ascertaining  the  nat- 
ure and  extent  of  the  injuries.  Some  of  the 
courts,  carrying  in  their  minds  no  higher  con- 
ception of  a  judicial  trial  than  the  conception 
that  it  is  a  combat,  in  which  each  of  the  gladia- 
tors is  permitted,  within  certain  limits,  to 
deceive  and  trick  tbe  antagonist  and  the  umpire, 
have  denied  the  right  of  the  defendant  to  have 
sn  order  for  such  inspection.  Other  courts, 
taking  the  more  enlightened  view  that  tbe  ob- 
ject of  a  judicial  trial  is  to  enable  the  State  to 
establish  and  enforce  justice  between  party  and 
party,  have  held  that  it  is  within  the  power  of 
the  trial  court,  in  the  exercise  of  a  sound  dis- 
cretion, in  proper  cases,  upon  an  application 
seasonably  made,  under  proper  saieguards 
designed  to  preserve  the  rights  of  both  parties, 
to  order  such  inspection,  and  to  compel  the 
plaintiff  or  injured  person  to  submit  to  it. 
Another  court  has  held  that  where  the  plaintiff  in 
such  an  action  aUeges  that  his  injuries  are  of  a 
permanent  nature,  the  defendant  is  entitled,  as 
a  matter  of  right,  to  have  the  opinion  of  a  sur- 
eeon,  based  upon  a  personal  examination,  un- 
fefls  there  is  already  an  abundance  of  expert 
evidence,  in  which  case  the  court,  in  its  discre- 
tion, may  refuse  to  order  an  examination. 
Another  court  has  ruled  that  the  trial  court  ma^ 
require  the  plaintiff  in  such  an  action  to  submit 
to  a  medical  examination  and  dismiss  his  ac- 
tion, if  he  refuses  to  comply  with  the  order. 
Thia  conclusion  may  be  placed  upon  the  higher 
ground  that  when  a  person  appeals  to  the  Sover- 
eign for  justice,  he  impliedly  consents  to  the 
doinff  of  justice  to  the  other  party,  and  im- 
plieal  V  agrees  in  advance  to  make  any  disclos- 
ure which  is  necessaiy  to  be  made  in  order  that 
Justice  may  be  done.  The  conception  of  the 
nature  and  objects  of  a  judicial  trial  which 
denies  to  the  defendant,  under  proper  safe- 
guards, the  right  of  such  an  inspection,  is  not 
higher  than  that  of  the  old  law,  which  would 
not  even  compel  a  party  to  produce  a  deed  or 
private  paper  in  a  civil  case,  where  it  was  in- 
tended to  be  used  in  evidence  against  him,  a 
rule  which  the  court  of  chancery  invaded  to 


prevent  failures  of  justice,  and  which  has  al- 
most entirely  disappeared  from  modem  civil 
jurisprudence." 

The  cases  cited  pro  and  con  are:  White  v. 
Miltoaukee  City  R,  Go,  61  Wis.  586;  WaUh  v. 
Sayre,  52  How.  Pr.  884;  Shepard  v.  Mo.  Pac, 
R.  Co.S6  Mo.  629,  55  Am.  Rep.  890;  Schroeder 
V.  Chicago,  fi.  /.  db  P,  R.  Go,  47  Iowa,  876; 
Miami  A  M.  Tump.  Co,  v.  Baily,  87  Ohio  St. 
104;  Atchi9on,  T,  i  8.  F,  R.  Go,  v.  Thul,  29 
Kan.  466;  Hatfield  v.  St.  Baui  etc.  R.  Go.  18 
Am.  &  £ng.  R.  R.  Cas.  292;  SOOey  v.  Smith,  46 
Ark.  276,  55  Am.  Rep.  684:  Shaw  v.  Van  Rens- 
•ftatfr,  60How.  Pr.  (N.  Y.)  148;  Neuman  v. 
Third  Ave,  R,  Co.  50  N.  Y.  Super.  Ct.  (18  Jones 
<&S.)412;  RoberttY.  OgdenAurgh  A  L,  C,  R.  Co, 
29  Hun  (N.  Y.)  154;  disapproving  WaUh  v. 
Sayre,  52  How.  Pr.  884,  and  Shaw  v.  Van 
Renstelaer,  mpra.  See  Sidekum  v.  Wabash,  St. 
Is,  db  P,  R.  Co.  10  West.  Rep.  277,  98  Mo.  400, 
8  Am.  State  Rep.  549,  and  notes. 

As  to  the  suggestion  made  in  argument,  that 
the  rule  would  operate  hardly  upon  delicate 
and  modest  females,  we  can  only  say  that  they 
would  be  safely  guarded  by  the  discretion  of 
tbe  trial  judge.  There  would  be  no  danger, 
we  think,  in  this  country,  pf  an  examination 
bein?  ordered  needlessly* or  where  an  improper 
shocK  to  modesty  or  feelings  of  delicacy  would 
be  likely.  We  decide  simply  that  the  power 
exists,  and  that  in  each  case  it  is  to  be  exer- 
cised or  not,  according  to  the  sound  discretion 
of  the  presiding  judge. 

We  think  there  ought  to  be  a  new  trial  in  the 
present  case.  As  we  deal  only  with  the  ques- 
tion of  power,  we  forbear  to  enter  into  the 
nature  of  the  showing  which  ought  to  be  re- 
quired as  preliminary  to  its  exercise,  further 
than  to  say  that  generally  there  should  be  a 
request  wide  of  the  plaintiff  before  the  trial 
comes  on  to  submit  to  the  examination  applied 
for,  for  the  plaintiff's  refusal  to  do  so  ^ould 
be  verified,  as  also  should  the  probability  that 
examination  would  likely  result  in  some  ma- 
terial discovery  or  disclosure.  When  the  ex- 
amination is  compnlsoiT  there  is  obviously 
propriety  in  the  experts  being  selected  by  the 
court  rather  than  by  one  or  Doth  of  the  par- 
ties. It  is  likewise  obvious  that  all  the  ex- 
penses should  be  home  by  the  party  at  whose 
instance  the  examination  is  made. 

Judgment  reoersed. 


MAINE  SUPREME  JUDICIAL  COURT. 


Lewis  F.  STRATTON  et  al, 

Micajah  CURRIER  et  al, 

(....Maine....) 

A  mill  iiwner  who,  at  the  time  of  oonstructtnff  a 


NOTX.— JfiR  ownem;  fae^itUe  lor  poMoge  of  togs. 

The  owners  of  mllldams  are  not  required  to  pro- 
vide the  same  f acilltlee  for  the  passage  of  logs  that 
existed  before  the  erection  of  the  dam.  Foster  v. 
Searaport  Spool  &  Block  Ck).  6  New  Bog.  Bep.  286, 
79  Maine,  608. 

They  are  not  under  legal  obligation  to  provide  a 
pubUc  way  for  the  passage  of  logs  over  their  dams. 
Tbe  log  driver  cannot  claim  for  his  purposes  more 
8L.R.A 


dam  on  his  own  land,  on  a  stream  which  is  not 
navigable  as  a  tidal  river,  but  which  is  floatable 
for  running  logs  at  certain  seasons  of  the  year, 
has  made  a  sulBcient sluiceway  for  the  passage  of 
all  logs  which  the  stream  will  float  in  its  natural 
condition^  cannot  afterwards  be  compelled  to 


of  the  river  than  the  natural  flow  or  its  equivalent; 
his  general  right  is  that  of  passage,  not  of  rest. 
Brown  v.  Black,  43  Maine,  448;  Pearson  v.  Bolf  e,  76 
Maine,  880. 

As  to  easement  and  right  to  public  use  of  naviga- 
ble streams,  see  Harold  v.  Jones,  ante^  406  and 
note. 

As  to  what  are  navigable  waters  and  rights  of  ri- 
parian proprietors  thereon,  see  Fulmer  v.  Will- 
iams,! L.B.  A.  608, 122  Pa.  191. 
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enlarge  the  capacity  of  the  sluice,  in  order  to 
make  it  sufflcicDt  for  the  floatinsr  of  a  larger 
quantity  of  logs  which  a  log  owner,  under  a  char- 
ter from  the  Legislature,  has  made  the  stream 
capable  of  floating  by  the  removal  of  obstructions 
therein,  and  the  use  of  dams. 

(Hay  e,  1880.) 

ON  pJaintiffs'  exceptioDS  to  Penobscot.    Over- 
rtUed, 

This  was  an  action  on  the  case  for  obstruct- 
ing the  Piscataquis  River,  in  1884,  at  Abbot. 

The  plaintiffs  and  others  obtained  a  charter 
from  the  State,  in  1888,  under  which  they  had 
constructed  two  reservoir  dams  and  otherwise 
improved  the  river  above  Abbot.  In  the  spring 
of  1884  the  plaintiffs,  making  use  of  the  water 
thus  stored  up  bv  these  reservoir  dams,  drove 
their  logs,  the  dnve  being  4.000,000  feet,  down 
the  river  through  a  sluice  in  the  defendants' 
dam,  at  Abbot,  but,  as  they  say,  were  put  to 
unreasonable  expense,  because  the  sluice  was 
not  a  reasonable  and  proper  one. 

The  principal  question  at  issue  in  the  trial 
of  the  case  was  whether  the  sluice  was  a  rea- 
aonable  one  for  the  driving  through  of  the 
plaintiffs'  logs. 

Plea,  general  is^e,  and  brief  statement  al- 
leging, in  substance,  that  the  dam  was  a  lawful 
and  proper  structure  erected  and  mi^intained, 
for  upwards  of  twenty  years,  for  the  purpose 
of  running  the  mills  connected  with  it  in  manu- 
facturing lumber;  and  that  there  was  a  suffi- 
cient sluiceway  in  the  dam  so  that  the  plaintiffs 
could  drive  their  logs  with  reasonable  con- 
venience and  facility. 

The  defendanto  further  chiimed  the  rights  of 
mill  owners  on  said  dam  for  the  purpose  of 
manufacturing  lumber;  and  that  they  took  no 
more  water,  nor  in  a  different  manner,  than 
was  necessary  or  lawful  as  such  mill  owners: 
also  the  right  to  erect  and  maintain  and  use  the 
dam  by  possession  and  ownership  of  the  land 
and  privilege. 

After  the  evidence  was  closed,  the  Jury 
Tiewed  the  premises,  and  rendered  a  verdict 
for  the  defendants. 

The  plaintiffs  excepted  to  the  following  por- 
tions of  the  charge  to  the  jury  by  the  presiaing 
justice: 

''Rivers  are  public  highways,  and  if  they  be 
navigable  river»~tbat  is,  within  the  ebb  and 
flow  of  the  tide — then  the  riparian  owner  owns 
only  to  low-water  mark;  and  if  the  holding  is 
upon  a  bay  or  place  where  the  tide  ebbs  more 
than  100  rods,  then  to  low-water  mark  not  ex- 
ceeding 100  rods.  But  that  is  not  the  law  in 
regard  to  streams  non-navigable.  There  the 
riparian  owner  owns  to  the  thread  of  the  stream ; 
and  if  he  owns  upon  both  sides  he  owns  the 
land  under  the  stream;  he  owns  the  rocks  in 
the  bed  of  the  stream;  he  owns  everything  that 
is  attached  to  the  realty;  and  no  man  can  re- 
move a  rock  from  a  floatable  stream  except  by 
permission  of  the  riparian  owner,  or  by  per- 
mission from  public  grant,  by  reason  of  orig- 
inal authority,  and  then  upon  provision  being 
made  for  any  damages  or  com  penaation  awarded 
to  the  riparian  owner  for  the  taking  of  his 
property  .  .  .  And  in  determining  whether  the 
mill  owner  has  provided  a  reasonable  oppor 
tunity  for  the  operator  to  float  his  logs  by,  is  a 
Question  of  fact — a  question  for  the  jury  to 
'Tecide;  and  in  determining  that,  they  ate  to 
RA. 


take  into  consideration,  only,  the  stream  in  its 
natural  state.  If  the  stream  be  a  rocky,  bard 
stream  to  drive,  suitable  only  fordriviDg  small 
or  short  lumber,  and  the  mill  owner  impedes 
the  stream  by  placing  a  dam  across  it.  he  ii 
bound  only  to  provide  a  passage  to  float  lum- 
ber in  its  natural  state  without  the  aid  of  any 
artiOciid  device.  And  whether  the  defendaot 
in  this  case  has  provided  a  reasonable  and 
proper  sluice  for  floating  logs  throu^,  depends 
upon  whether  or  not  he  has  done  so  while  the 
stream  remained  in  its  natural  condition;  be- 
cause, otherwise,  if  the  riparian  ownen  above 
should  clear  a  channel  and  by  legislative  an- 
thority  or  otherwise  should  store  water  and 
make  the  stream  navii^ble,  if  you  please,  for 
a  craft  that  could  be  floated  over  dams,  be 
might  be  required  to  furnish  locks  to  se^  them 
up  and  down,  and  that  the  law  does  not  re- 
quire him  to  do;  it  only  requires  him  to  give 
a  reasonable  chance  for  the  passage  of  lomber 
that  may  be  floated  upon  the  stream  in  its  nat- 
ural state.  Has  the  aefendant  in  this  case  so 
done?  If  in  the  spring  of  1884  he  had  in  hit 
dam  at  Abbot  a  reasonable  sluice  for  the  pas- 
sage of  logs  or  lumber,  taking  into  oonsiden- 
tion  the  stream  in  its  natural  state  and  its  ca- 
pabilities in  its  natural  state  without  the  aid  of 
artificial  device,  without  the  aid  of  volumes  of 
water  to  be  stored  up  and  to  be  used  at  the 

Eleasure  of  the  owner  of  it,  that  was  all  the 
iw  required  him  to  do  .  .  . 

"If  they  had  to  have  that  sluiceway  capaUe 
of  aiding  and  accommodating  the  floating  of 
lumber  beyond  what  the  stream  would  nstn- 
rally  float  and  drive,  they  must  obtain  author- 
ity irom  the  public  and  ^ve  compensation  for 
any  improvement  made;  or  they  most  bay  it  if 
they  use  it  as  their  own  proper^  .  .  . 

'  'Takinff  into  consideration  the  situation  of  the 
mill,  the  location,  and  all  the  surrounding  cir- 
cumstances; taking  into  consideration  the  bar- 
den  of  the  mill  owners,  and  taking  into  con- 
sideration the  necessities  of  the  log  drivers*  did 
the  defendants  fumiflh  a  reasonably  oonvenicBt 
and  suitable  passage  for  logs  on  that  river  in  its 
natural  state,  at  a  drivable  pitch?  If  they  did 
that,  then  they  were  bound  to  do  no  more  and 
they  are  not  liable  in  this  case  .  .  . 

''If  the  plaintiffs  stored  that  water  in  tiie  res- 
ervoir above,  they  owned  it,  and  thev  liad  a 
right  to  let  it  down  that  stream  ana  to  ran 
their  logs  with  it,  and  to  acquire  the  facilities 
of  the  mill  owners— that  is,  a  sluice  such  as 
they  would  be  required  to  furnish  for  the  run- 
ning of  the  river  in  Its  natural  state,  in  a  driv- 
able pitch." 

Mea9r9.  D.  F.  DaTis  and  C.  A«  Ballagr, 
for  plaintiffs: 

The  more  reasonable  rule  is  for  the  miU  owner 
to  maintain  his  sluice  capable  of  aooommodsft- 
ingali  logs,  no  matter  how  much  the  atream  is 
improved. 

See  Treat  v.  Lord,  42  Mame.  562,  5M,  S51 

JlMtr«.  A.  O.  VihvQkm  and  W,  £•  Psar- 
sona*  for  defendants: 

The  rights  and  liabilities  of  the  parties  art  to 
be  based,  not  upon  an  artificial  cooditkm.  hat 
the  natural  state  of  the  stream. 

Pearson  v.  Rolfe,  76  Maine,  880,884:  FoOerr, 
Seartport  Sbool  db  Block  Oo.  79  Maine,  508, 5 
New  £ng.  Keo.  286. 

The  charge  is  sustained  by  iVorjoa  v.  Boffs. 
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mipra;  Cooley,  Torts,  p.  588;  Laneey  v.  Clif- 
Jord,  54  Maine,  487;  Veatie  v.  Dmnel,  50  Maine, 
479,  and  Gould,  Waters,  §  110. 

Idbheyt  </.  ,deliyerod  the  opinion  of  the  court : 

In  1884  the  defendants  were  the  owners  of 
a  mill  and  dam  across  the  Piscataquis  River, 
to  raise  and  hold  a  sufficient  head  of  water  to 
•operate  their  mill,  on  their  own  land  at  Abbot. 
They  claim  that  they  had  owned  and  possessed 
their  mill  and  dam,  in  the  same  condition  that 
they  were  then  in,  for  more  than  twenty  years. 
The  Piscataquis  River  at  that  point  was  not 
navigable  as  a  tidal  river,  but  was  floatable  for 
the  running  of  loes  at  certain  seasons  of  the 
year.  The  defendants  claim  that  when  their 
dam  was  constructed  it  was  provided  with  a 
«luice  proper  and  sufficient  for  passing  all  logs 
that  the  river  in  its  natural  state,  and  as  it  then 
was  and  had  been  down  to  1884,  could  float. 
They  say  that  prior  to  that  time,  by  reason  of 
the  natural  character  of  the  river  above  their 
dam,  the  water  fell  so  rapidly  in  the  running 
reason  that  comparatively  but  a  small  quantity 
of  logs  could  be  floated  to  and  over  their  dam. 

The  plaintiffs  do  not  seem  to  have  contro- 
▼erted  these  facts,  but  claimed,  and  introduced 
evidence  to  prove,  that  in  1888  they  obtained  a 
charter  from  the  State  to  build  reservoir  dams 
and  otherwise  improve  the  river  above  that 
place,  and  that  under  that  charter  they  had 
constructed  two  reservoir  dams  and  otherwise 
improved  the  condition  of  the  river  for  floating 
logs  above  Abbot;  that  in  the  spring  of  1881 
thev  had  in  the  river  above  Abbot  4,000,000  logs 
which  they  drove  down  the  river  that  season; 
and  that  to  enable  them  to  drive  that  quantity 
they  had  their  reservoir  dams  full  of  water, 
which  they  used  for  that  purpose. 

They  claimed  that  the  sluice  at  the  defend- 
juits'  dam  was  not  of  sufficient  capacity  to  en- 
able them  to  run  that  large  quantitv  of  logs  over 
the  dam  without  unreasonable  and  unnecessary 
delay;  and  that  for  that  reason  the  dam  was  a 
nuisance  to  them  and  caused  them  greatdamage. 

The  great  question  in  contention  between  the 
parties  was,  whether  the  defendants  were 
obliged  to  maintain  a  sluice  over  their  dam 
reasonable  and  proper  for  the  use  of  the  plaint- 
iffs for  floating  the  large  quantity  of  logs  which 
thev  were  able  to  float,  by  the  water  which  they 
liad  stored  up  by  their  reservoir  dams,  and 
which  they  would  not  have  been  able  to  float 
b^  the  natural  and  usual  condition  of  Jthe 
nver  before  their  dams  were  constructed;  or 
whether  they  complied  with  the  duty  imposed 
upon  them  by  maintaining  a  sluice  reasonable 
wad  proper  for  passing  all  the  logs,  which  could 
be  run  in  the  river  above  their  mill,  by  the 
natural  condition  of  the  water. 

Upon  this  point,  the  court  charged  the  Jury, 
in  substance,  that  the  defendants  had  aright  to 
construct  and  maintain  their  dam  upon  their 
own  land  for  the  purpose  of  raising  a  sufficient 
head  of  water  to  operate  their  mill.  That  the 
stream  being  of  sufficient  capacity  to  float 
lumber,  the  public  had  a  ri^ht  to  its  use  for 
that  puipose;  the  plaintiffs  had  a  right  to  its 
use  for  that  purjXMe;  and  that  in  constructing 
and  maintaining  their  dam,  the  defendants  were 
bound  to  provide  reasonable  and  proper  means 
for  floating  over  their  dam  the  lumber  which 
the  stream  was  capable  of  floating,  in  its 
8L.  RA. 


natural  condition.  That  they  were  not  bound 
to  provide,  in  1884,  for  the  plaintiffs  a  sluice  of 
adaitional  capacity  to  enable  them  to  run  the 
large  quantity  of  logs,  which  thev  were  able  to 
float  that  year  by  the  use  of  the  large  quantitv 
of  water  which,  under  their  charter,  by  arti 
flcial  means,  they  had  held  back  and  stored 
for  that  purpose. 

After  the  Judge  had  given  the  jury  his  in- 
structions upon  this  point,  at  the  request  of  the 
coiinsel  for  the  plaintiffs  he  gave  them  the  fur- 
ther instruction:  "  That  if  the  plaintiffs'  logs 
could  have  been  driven,  with  the  river  in  its 
natural  state  at  any  season  of  the  year,  they 
were  entitled  to  a  reasonable  passage  when  by 
reason  of  the  water  stored  they  could  float  their 
logs  over  the  defendants'  dam." 

We  think  the  instructions  correct.  It  is  not 
necessary  to  determine  what  the  duties  of  the 
defendants  would  have  been  if  the  capacity  of 
the  river  for  floating  logs  had  been  increased 
by  removing  artificial  obstructions,  such  as 
fallen  trees,  accumulations  of  logs,  roots  and 
brush  in  the  river  which  impair^  its  capacity 
for  floating  lumber;  for  no  such  question  ap- 
pears to  have  been  involved  or  raised  at  the  trial 

The  plaintiffs'  contention  is  that  if  the  de- 
fendants' dam,  as  it  was  constructed  and  has 
been  nudntained  prior  to  1884,  furnished  rea- 
sonable and  proper  facilities  for  the  exercise 
of  the  public  right  of  floating  lumber  in  the 
natural  condition  of  the  river,  tne  action  of  the 
plaintiffs  under  their  charter,  of  increasing 
the  capacity  of  the  river  bv  removing  natural 
obstructions  and  by  artifldal  means  had  corres- 
pondingly increased  the  duties  of  the  defend- 
ants; so  that  if  prior  to  1884  the  dam  was  not 
a  nuisance,  and  the  defendants  could  not  have 
been  made  responsible,  the  plaintiffs  by  their 
own  artificial  devices  converted  it  into  a  nuis- 
ance to  the  public  right  and  changed  the  liabil- 
ity of  the  defendants.  We  think  this  proposi- 
tion is  unsound. 

The  plaintiffs,  by  their  charter,  could  not 
require  the  defeadants  to  do  anything  in  re- 
moving natural  obstructions  in  the  bed  of  the 
river.  They  could  not  enter  upon  the  defend- 
ants' land  to  remove  any  obstructions  to  the 
damage  of  the  defendants  without  rendering 
Just  compensation,  if  theur  charter  in  the  exer- 
cise of  the  right  of  eminent  domain  by  the  State 
had  conferr^  upon  them  the  right  to  do  so.  If 
they  could  not  take  the  defendants'  property 
for  the  purpose  of  accomplishing  their  objects, 
under  their  charter  without  just  compensation, 
how  can  they  by  their  acts  under  their  charter 
increase  the  obhgations  of  the  defendants,  and 
require  them  to  construct  a  larger  sluice  at  an 
expense  of  $100  or  $200,  and  thus  substantially 
take  their  property  without  compensation? 

The  relative  riehts  of  mill  owners  and  of  log 
owners,  on  floatable  streams  in  this  State,  have 
recently  been  so  fully  discussed  and  determined 
by  this  court  in  Pearson  v.  Rolfe,  76  Maine,  880. 
and  in  Foster  v.  Searsport  Spool  A  Block  Com- 
pany, 79  Maine,  508, 5  New  Eng.  Rep.  286,  that 
we  deem  it  unnecessary  to  enter  upon  a  more  ex- 
tended discussion  of  the  law  in  this  case.  We 
think  the  instructions  of  the  court  are  in  entire 
accord  with  the  law  as  determined  in  those  cases. 

Exceptions  overruled, 

Peters,  Ch,  /.,  Walton.  Danforth. 
Emery,  and  Haskell, «//.,  concmred. 
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1.  If  a  oomplaiiit  in  an  action  of  e]ectment,oon- 
talningr  a  detailed  history  of  tlie  title  upon  which 
plaintiff  relies,  states  no  cause  of  action,  a  de- 
murrer to  the  answer  will  reach  that  defect  and 
defeat  the  suit. 

2.  Execution  upon  a  Judgment  against  one  as 
administrator  cannot  be  Issued  against  such  per- 
son in  his  fiduciary  capacity  so  as  to  reach  prop- 
erty heloniring  to  the  estate  after  he  has  made  his 
final  settlement  and  been  discharged  by  the  pro- 
bate court. 

8.  The  ffraiit  of  ezelasiTe  Jnrlwllctioii  over 
the  estates  of  deceased  persons  to  the  probate 
courts  by  the  Constitution  of  1874  places  the 
assets  of  a  decedent  beyond  the  reach  of  process 
from  any  other  tribunaL 

(May  4, 1889.) 


APPEAL  by  defendant,  from  a  judgment  of 
the  Perry  County  Circuit  Court,  in  favor 
of  plaintiff  in  an  action  of  ejectment     fiewrHrf. 
The  facts  are  fully  stated  in  the  opinion. 
Mr.  C.  Attenber^  for  appellant. 
Mr,  J.  F.  Sellers  for  appellee. 

Coekrill,  Ch.  J, ,  delivered  the  opinion  of 

the  court: 

The  appellee,  who  was  plaintiff  in  this  action 
of  e jectment,recovered  judgment— relying  sole- 
ly upon  a  sheriff's  execution  deed.  The  appel- 
lant, who  was  the  defendant  in  posseasion,  de- 
fended, upon  the  theory  that  the  deed  was  void 
and  conferred  no  title  upon  the  plaintiff,  and 
relied  also  upon  title  by  adverse  po6se8ak>n  for 
the  statutory  period;  but  the  latter  feature  of 
the  defense  passes  out  of  the  cause  for  want  of 
a  bin  of  exceptions.  The  court  sustained  a 
demurrer  to  the  paragraph  of  the  answer  set- 
ting forth  the  facts  which  it  was  dainked 
avoided  the  sheriff's  deed. 

The  complaint  contained  a  detailed  histoij 


Note.— Proftotc  court  juriadiction. 
In  a  majority  of  the  States  of  the  Union  jurisdic- 
tion over  the  administration  of  estates  of  decedents, 
except  in  special  cases,  and  cases  ariain«:  under 
peculiar  circumstances,  jurisdiction  of  probate, 
surrogate  and  orphans^  courts,  has  been  made  ex- 
clusive, partly  by  constitutlona]  provisions  and 
partly  by  prohibitory  or  permissive  statutes,  as 
will  be  seen  by  consulting  the  following  cases: 

Alabama, 
Bxcept  in  special  cases— see  Oowles  v.  Pollard,  61 
Ala.  445;  Sellers  v.  Sellers,  86  Ala.  285;  Trotter  v. 
Blocker,  6  Port  200;  Pearson  v.  Darrinffton,  21  Ala. 
176. 

ArkaruM, 

See  Haa«r  v.  Sparlcs,  27  Ark.  504;  Moren  v.  Mc- 
Cown,  28  Ark.  06;   Freeman  v.  Reagan,  25  Ark.  878. 

Cailfomia. 
Only  the  probate  court  has  the  power  to  order 
final  distribution  in  any  case,  or  to  compel  an  ex- 
ecutor to  account  for  the  personal  property  in  his 
hands,  whether  it  be  such  as  the  testator  owned  at 
the  time  of  his  death,  or  the  proceeds  of  the  sales 
of  personal  property  under  a  power  in  the  wilL 
AuguJsola  V.  Amaz,  51  Gal.  485. 

Connecticut. 
Bailey  v.  Strong,  8  Conn.  280. 

Digtrict  of  Columbia. 
The  Orphans'  Court  of  the  District  of  Columbia 
has  no  jurisdiction  to  decree  the  sale  of  an  infant's 
real  estate.    Thaw  v.  Ritchie  (D.  C.)  1  Cent.  Rep. 
888,  4  Mackey,  847. 

Oeorgia. 
Harris  v.  Tfsereau,  52  Ga.  ISO;  Slade  v.  Street,  27 
Ga.  17;  Walton  v.  Walton,  21  Ga.  13;  Ga.  Code, «  881; 
ColUns  V.  Stephens,  58  Ga.  284;  Gibbons  v.  Jones, 
56Ga.297. 

Ittinoi8. 

Freeland  v.  Dazey,  26  lU.  204;  Heustis  v.  Johnson, 
84  111.  61;  except  in  special  cases,  Heward  v.  Slagle, 
62  m.  886;  Strubher  v.  Belsey,  70  111.  806;  Probst  v. 
Meadows,  18  111.  157. 

Probate  courts  have  original  jurisdiction  over 
probate  matters.  People  v.  Knickerbocker,  1  West. 
Rep.  875, 114  lU.  680. 


Under  Statutes  1810  and  1897  probate  of  wfll  was 
a  ministerial  act,  but  a  change  was  made  in  1811^ 
when  the  county  court  was  made  a  ooart  of  recmd 
and  vested  with  probate  jurisdiction.  People  v« 
Knickerbocker,  supra, 

Indiana. 
Probate  courts  are  oourts  of  superior  jurfMlkv 
tlon.    Sims  V.  Gay,  6  West.  Rep.  562, 100  Ind.  SOI. 

Iov)a. 
An  order  of  discharge  upon  a  Onal  aooount  wiD 
not  be  regarded  as  a  final  settlemeot  if  the  protete 
records  show  property  undisposed  of  and  debla  re- 
maining unpaid.    Grossan  v.  McCrary,  87  Iowa,  tt4* 

Kanaas. 

In  Kansas  probate  courts  have  Jurisdiction  oon* 
current  with  common  law.  Shoemaker  v.  Brownv 
10  Kan.  888. 

Loulaiana. 

The  probate  court  can  order  the  sale  of  penooal 
property,  as  stocks,  when  this  is  necessary  in  order 
to  a  settlement  and  distribution.  Bobbls  8aeoeB> 
sion,  27  La.  Ann.  844. 

Maine. 

Courts  of  probate  are  creatures  of  tbe  statute,. 
having  a  special  and  limited  jurisdlctfoa.  Ar 
Marston,  8  New  Eng.  Rep.  607. 79  Maine,  25. 

Maryiand. 

The  orphans*  court  cannot,  in  its  exercise  of  i 
<^ntal  poweis  or  constructive  authority, 
any  jurisdiction  not  given  to  it  by  law. 
V.  Levering,  1  Cent.  Rep.  600. 64  M d.  800l 

An  order  of  the  orphans*  court  rojeottng  a  dafiB 
against  an  estate  is  final  only  as  to  further  aotloa 
of  that  court,  not  as  to  the  rights  of  the  parties; 
and  its  decision  on  an  appeal  has  the  same  eAeet 
only.  Levering  v.  Levering,  1  Cent.  Rep.  800,64  Ifd. 
800. 

Mamachuaetta. 

Wilson  V.  Leishmau,  12  Met.  816;  Southwiek  v. 
MorreU,  121  Mass.  620;  Sykes  v.  Meacbam,  108  MaM. 
286;  Peters  V.  Peters,  8  Cush.  680. 

In  Massachusetts  the  probate  court,  suhJeeC  to 
i^peal,  may  consider  a  question  of  capital  and  ia> 
come  in  passingMDpon  a  trusteali  aooonat.    Kew 
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•of  the  execution  title,  and  if  it  stated  no  cause 
of  action  the  demurrer  to  the  answer  should 
liave  been  allowed  to  reach  that  defect,  and 
thus  ended  the  controversy  in  limine^  unless  the 
plaintiff  could  show  a  good  title.  In  sustain- 
ing the  demurrer  to  the  answer  the  court,  in 
^uect,  ruled  that  the  title  to  the  land  vested  in 
the  plaintiff  by  virtue  of  the  sheriff's  deed. 

The  facts  as  alleged  in  reference  to  the 
plaintiff's  title  are  as  follows:  John  Gibbons, 
who  was  owner  in  fee  of  the  land  in  contro- 
versy, died  leaving  unpaid  a  debt  due  to  one 
McLain  and  another.  These  creditors  sued 
the  administrator  of  Gibbons'  estate  and  re- 
covered Judgment  against  him  for  the  amount 
•due  them  bv  his  intestate.  The  judgment  was 
recovered  in  the  circuit  court  in  18®.  It  was 
never  presented  to  the  probate  court  for  classi- 
^cation,  and  the  administrator  was  discharged 
b^  the  court  after  making  his  final  settlement, 
without  having  paid  anything  upon  the  judg- 
ment. After  the  discharge  of  the  administrator, 
•execution  issued  upon  the  judgment  against 
bim  in  his  fiduciary  capacity,  and  was  levied 
upon  the  land  in  suit,  which,  according  to  the 
allegation  of  the  complaint,  was  still  the  prop- 


erty of  the  estate.  It  was  duly  sold  by  the 
sheriff  and  was  purchased  by  the  plaintiffs  In 
execution.  The  certificate  of  purchase  was 
assigned  to  the  plaintiff  in  this  suit,  and  after 
the  period  allowed  for  redemption  had  expired 
a  deed  was  executed  to  him  by  the  sheriff. 

It  does  not  clearl v  appear  how  or  from  whom 
defendant  derived  his  claim  to  title,  but  he  was 
in  the  peaceable  possession  of  the  land  holding 
under  color  of  title  when  thesmit  was  brought. 
He  contends  that  the  sale  was  absolutely  void, 
and  that  the  deed,  therefore,  conferred  no  title 
upon  the  plaintiff.  The  contention  of  the  lat- 
ter is  that  the  execution  was,  at  most,  irregu- 
lar only,  and  he  relies  upon  the  case  of  Adam- 
son  V.  Oummins,  10  Ark.  641,  to  sustain  his 
poaitiou. 

In  that  case  it  was  determined  that  the  sale 
of  personal  property  under  an  execution  issued 
upon  a  Judgment  recovered  in  the  circuit  court 
against  an  administrator  for  a  debt  due  by  his 
intestate,  was  irregular  but  not  void,  and  that 
a  sale  under  it  conferred  title  upon  an  innocent 
purchaser,  notwithstanding  the  estate  was  in 
course  of  administration  at  the  time  of  the  levy 
and  sale.    And  the  case  of  Homor  v.  Hanks, 


Bngland  Trust  Co.  v.  Baton,  1  New  Bn^.  Rep.  872, 
140  Mass.  682. 

As  to  revlsinfir  a  probate  decree  whloh  has  been 
onoe  afllrmed  on  appeal,  see  Gale  v.  Nlokersoo,  4 
New  En^.  Rep.  888, 144  Mass.  415. 

The  Supreme  Court  of  Massachusetts  has  no 
original  Jurisdiction  of  probate  matters.  €hUe  v. 
Nickerson.  4  New  Bog.  Rep.  888, 144  Mass.  415. 

It  has  jurisdiction  of  an  ezeoutor^i  account  only 
as  the  supreme  court  of  probate  on  appeal.  Am- 
wildown  V.  Kinsey,  4  New  Bng.  Rep.  641,  144  Mass. 

The  probate  court  has  Jurisdiction  in  equity  to 
hear  and  determine  all  matters  relatinfir  to  testa- 
.mentary  trusts.  Swasey  v.  Jaqucs,  4  New  Bng. 
Bep.  44,  144  MasB.  186. 


Miehinan. 

Probate  courts  have  general  Jurisdiction  in  tes- 
tamentary and  other  probate  matters.  Re  Bcblee 
.<Mlch.)  9  West.  Rep.  98. 

The  probate  court  may  adjudicate  and  settle  by 
its  decree  an  administrator's  account;  thereafter  it 
poflsesses  no  authority  to  review  such  decree  or  to 
set  the  same  aside.  Orady  v.  Hughes  (Mich.)  7 
West.  Rep.  820. 

MinneaoUi, 

A  probate  court;  has  no  Jurisdiction  to  determine 
the  rights  of  one  claiming  under  the  rights  of  an 
heir  or  devisee.  FEunham  v.  Thompson,  84  Minn. 
S80;  Oen.  Stat.  1868,  chap.  47,  6 17;  1  Bias.  Stat.  848. 
.See  Laughton  v.  Atkins,  1  Pick.  549. 

Missisaliypi. 
Walker  v.  State,  68  Miss.  685;  Brunini  v.  Pera,  54 
Mias.  649;  Bvans  v.  Robertson,  64  Mies.  668;  Bank  of 
MisB.  V.  Duncan,  62  Mias.  740. 

Missouri. 

By  Rev.  Stat.  •  1177.  probate  courts  are  courts  of 
.  T«cord.    State  v.  McElhaney,  2  West.  Rep.  609,  20 
Mo.  App.  684. 

Id  matters  of  purely  equitable  cognizance  relating 
to  the  administration  of  estates,  the  probate  court 
.  has  presumably  no  Jurisdiction,  without  Bnabllng 
Acts.    Butler  v.  Lawson,  72  Mo.  227. 

The  probate  court  possesses  no  power  to  allow  a 
olaim  or  order  a  sale  except  for  payment  of  debts. 
Ferguson  v.  Oarson,  1  West.  Bep.  7W,  86  Mo.  678. 
3L.RA. 


The  Jurisdiction  of  the  probate  courts  over  pro- 
bate matters  is  not  exclusive  but  concurrent  with 
that  of  the  circuit  courts.  Purdy  v.  Gault,  1  West. 
Rep.  704, 19  Mo.  App.  191. 

The  enlargement  of  the  Jurisdiction  of  the  probate 
courts,  under  the  Constitution  of  1875,  did  not  ex- 
clude the  circuit  courts.    IMd, 

The  Probate  Court  of  St.  Louis  has  original  Juris- 
diction in  all  matters  pertaining  to  decedents* 
estates.  Rottmann  v.  Schmucker,  18  West.  Rep. 
249, 94  Mo.  189. 

Montana, 

The  probate  courts  of  Montana  have  no  power 
or  authority  to  entertain  a  petition  Involving  the 
construction  of  a  will.  Such  JurlsdictiOB  can  be 
exercised  by  the  supreme  and  district  courts  only. 
Chadwlck  v.  Chadwick,  6  Mont.  666. 

New  Jersey. 

Bxcept  in  special  cases— Frey  v.  Demareet,  16  N. 
J.  Eq.  239;  7oumans  v.  Youmans,  26  N.  J.  Bq.  149; 
Mallory  v.  Cralge,  15  N.  J.  Bq.  78. 

The  orphans*  court  in  New  Jersey  has  power  to 
determine  the  fairness  of  Inventories.  One  method 
is  by  filing  exceptions  to  them.  Picket  v.  Alpaugh, 
7  Cent.  Bep.  471, 42  N.  J.  Bq.  680. 

The  court  of  chancery  has  concurrent  Jurisdic- 
tion with  the  orphans*  court  in  the  settlement  of 
the  accounts  of  executors  and  administrators;  but 
no  interference  will  be  made  where  the  settlement 
is  proceeding  regularly  in  the  orphans*  oourt,unle6S 
special  cause  is  shown.  Search  v.  Search,  27  N.  J. 
Eq.  187. 

New  Fork. 

See  Chipman  v.  Montgomery,  68  N.  Y.  286,  where  it 
was  held,  conceding  that  to  a  limited  extent  eon- 
current  Jurisdiction  exists  in  a  court  of  equity,  yet, 
that  the  laws  give  full  powers  to  the  surrogates* 
court  to  call  executors  and  administrators  to  ac- 
count, distribute  the  estate,  and  pass  upon  every 
question  that  may  arise  thereunder.  See,  also, 
Thonipeon  v.  Brown,4  Johns.  Ch.619;  Sejrmour  v.  Sey- 
mour, 4  Johns.  Ch.  409;  and  note  In  1 N.  Y.  Ch.  L.  ed. 
885.  See  Anderson  v.  Appleton,  2L.  R.  A.  175,  note. 

Under  New  York  Statutes  the  Jurisdiction  of  the 
surrogate  to  compel  an  account  from  the  fiduciary 
is  not  exclusive,  but  concurrent  with  the  supreme 
court;  and  the  right  to  resort  to  an  equity  tribunal 
appears  in  general  peculiarly  appropriate  where 
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Mat, 


22  Ark.  588,  where  lands  of  an  estate  were  sold 
under  execution  against  the  administrator, 
seems  to  recoenize  the  same  principle. 

If  the  doctrine  of  these  cases  still  prevails, 
the  judgment  is  right.  If  we  treat  the  defend- 
ant as  a  stranger  to  the  execution,  and  not 
claiming  title  through  a  party  who  is  bound  by 
the  judgment,  he  will  not  be  heard  to  raise  ob- 
jections that  go  to  irregularities  in  process 
against  others  which  do  not  render  it  void. 
^«eman,  Executions,  75;  Sannoner  v.  Jacob- 
in, 47  Ark.  81. 

But  in  the  cases  relied  upon  the  execution 
issued  against  subsistiujo^  administrators,  who 
were  capable  of  protecting  the  estate,  while  in 
this  case  there  was  no  administrator  or  other 
party  defendant  in  existence,  against  whom  the 
writ  could  run.  The  administrator,  who  was 
the  sole  defendant  in  the  judgment,  had  been 
removed  before  the  execution  fosued. 

If  execution  could  legally  have  issued  upon 
the  judgment  at  all,  it  would  have  been  only 
after  a  new  administrator,  or  the  party  in  in- 
terest in  the  propjerty  to  be  subjected  to  sale, 
had  had  his  day  in  court  on  scire  facicLS  to  re- 
vive the  judgment.  Mansf.  Dig.  ^§  8982,  8984; 
State  Bank  V.  Etter,  15  Ark.  270.  271. 


The  discbarse  of  the  administrator  by  tlie 
probate  court  left  the  estate  wfthout  a  repre- 
sentative; and  so  far  as  the  execution  of  its 
judgment  by  ordinary  process  was  concarned, 
the  circuit  court  stood  in  no  better  attitude  Una 
if  the  judgment  defendant  had  been  removed  by 
death  before  levy.  But  in  such  a  case  there  is  no 
power  to  iBsue  execution,  until  the  iodgment 
has  been  revived;  and  a  sale  had  under  a  writ 
issued  without  revivor  carries  no  title,  and  the 
purchaser  takes  nothing  by  the  sherifTs  deed. 
Cunningham  v.  Burk^  45  Ark.  267;  MansL 
Dig.  g  2988. 

But  there  is  another  and  farther  readung 
cause  for  refusing  to  maintain  the  plaintifft 
title.  When  the  case  of  Adamaony,  Cummin$^ 
supra,  was  determined,  the  statute  recognized 
the  right  to  issue  an  execution  against  an  "beir, 
devisee,  executor  or  administrator,"  to  be  lev- 
ied of  the  goods  and  chattels  or  lands  which 
were  of  the  ancestor,  testator  or  intestate,  at 
the  time  of  his  death  (Bev.  Stat.  chap.  00,  §6); 
and  the  judgment  in  that  case  rests  upon  the 
statute,  although  the  common-law  authority  t» 
issue  an  execution  de  bonis  tsstaioris  is  recog- 
nized. 

But  this  provision  of  the  statute  was  omitted 


the  droumstaDoes  of  a  ease  are  such  as  to  requto^ 
relief  of  a  nature  which  the  probate  or  surrogate 
trlhunal  oaonot  afford.  Haddow  v.  Lundjr,  50  N. 
T.  880;  Rofrers  v.  King,  8  Paige,  210;  Btory,  Eq.  Jur. 
H680-648. 

A  surrogates*  court  to  of  inferior  or  limited  Juris- 
diction; the  facts  to  give  it  Jurisdiction  must  be 
shown;  in  aoeountiDgB  by  testamentary  guardians 
or  trustees  it  has  only  the  authority  expressly  given 
by  statute.  Be  Hawley,  6  Cent  Bep.  851,  104  N.  Y. 
250. 

An  executor  or  admintotrator  whose  accounts 
have  onoe  been  settled  wHl  not  be  ordered  to  ac- 
count further  because  of  the  existence  of  possible 
assets  not  within  hto  control,  but  which,  after  a 
third  party  shall  have  acted,  may  come  to  his  hands. 
Re  Soutter,  7  Gent.  Bep.  818, 106  N.  Y.  614. 

The  surrogate's  court  has  Jurisdiction  of  an  ac- 
tion to  remove  an  admintotrator,  brought  by  an 
alleged  creditor  of  the  decedent,  where  the  pro- 
oeedlnga  put  at  issue  the  fact  as  to  whether  the 
plaintiff  was  a  creditor.  Re  Wheeler,  46  Hun,  64, 10 
N.  Y.  8.  R.  864. 

A  surrogate  may  construe  a  will  fSar  enough  to 
determine  to  whom  legacies  ShaU  be  paid.  Re  Ver- 
planok,  01  Ni  Y.  489;  Schouler,  Bzrs.  ft  Admrs.  p.  18. 

North  OaroUna, 

In  Xorth  Garolina,  although  a  court  of  probate 
has  exclusive  original  Jurisdiction  of  special  pro- 
ceedings to  recover  legacies  and  distributive  shares: 
yet,  if  the  executor  has  so  assented  to  a  legacy  as 
to  amount  to  an  implied  or  express  promise  to  pay 
it,  suit  must  be  brought  for  it  in  the  superior  court. 
Miller  v.  Bumest,  66  N.  C  67. 

Although  the  office  of  **probate  Judge"  to  abol- 
ished, the  powers  and  Jurisdiction  of  that  officer  are 
now  exercised  by  the  derhB  of  the  superior  court 
as  an  independent  tribunal  of  original  Jurisdiction. 
Bdwards  v.  Oobb,  05  N.  C.  i. 

Ohio, 

Piatt  V.  Longworth,  27  Ohio  St.  166. 

The  probate  court  to  one  of  limited  and  special 
Jurisdiction,  possessing  only  such  as  to  conferred 
by  statute.  Sayler  v.  Slmpeon,  10  West.  Bep.  484, 
46  Ohio  St.  141. 

Under  the  Ohio  Act  of  March  14,  1868,  probate 
courts  have  Jurisdiction  to  determine  every  dto- 
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puted  question  of  fact  which  i 
to  ascertain  the  amount  Justly  due  each  legatee  or 
distributee,  and  order  pasrment  thereof.  Sayler  v. 
Simpson,  10  West.  Bep.  4il6, 46  Ohio  St.  141. 

Penntifinania. 

Whiteside  v.  Whiteside.  20  Pa.  418:  LtneenMglBr  v. 
Oouiiey,  66  Pa.  160:  Dundas*  App.  98  Pa.  49V;  Gkiap- 
bell'8App.80Pa.2B6. 

The  Jurisdiction  of  probate  tribunals  over  oIsIsm 
against  a  solvent  estate  to  not  usually  ezdoslve,  but, 
at  best,  only  ooneurrent  with  that  of  the  eommon- 
law  courta;  and  the  creditor  may  deet  tosae  in  aa- 
other  tribunaL  Ortgg's  Hsfeate,!!  PhllB.2B.  And 
see  Wapple^s  App.  74  Pa.  100. 

The  Jurisdiction  of  the  orphans*  court  io  Pennsyl- 
vania within  its  appointed  orbit  to  exclusive,  and 
therefore,  neceasarUy,  as  ezteoalve  aa  thed 
of  Justice.   ShoUenbevger^s  App.  21  Pa.  841. 

Jurisdiction  of  the  orphans*  court  over  i 
between  guardian  and  ward  to  exduafvcL   Lewto  v. 
Browning,  2  Oent.  Bep.  816,  111  Pa.  4>8L 

As  to  the  Statute  of  Umitatiooa  ittoaoonitcr 
equity.   York*sApp.lOeat.  Beii.854.U0Pa.ttL 

It  has  exclusive  Jurisdiction  to  oompel  pajUMUt 
of  legacies  charged  upon  lands  under  tiieAotof 
February  24, 1884.  BrotEman*s  App.  IS  Oent  BBpL 
208,  llOPa.  646, 21  W.  N.  a  »& 

And  as  to  legacies  it  to  exclusive  only  wten  the 
legacy  to  charged  on  land.  Burt  v.  HerTnn.M  Pa. 
400. 

On  the  other  hand  the  general  JuriwHelflOD  to  not 
exclusive  of  common-law  remedies  against  estates 
(McLean  v.  Wade,  68  Pa.  146),  while  they  have  ex* 
elusive  Jurisdiction  over  questions  of  advaneeoKBt 
and  distribntion.    Hughes*  App.  87  Pa.  178. 

Such  a  court  must  not  entertain  prooeedlnga  be- 
yond its  statutory  functions.  Wlnton*s  App.  t 
Oent  Bep.  618,  lU  Pa.  887. 

The  orphans*  court  in  Pennsylvania,  haa  no  Jnrli- 
diction  to  deereethe  payment  of  a  legaoy  by  a  dev- 
isee, unless  the  legacy  to  charged  upon  land. 
Schmehl  v.  Blclcel  (Pa.)  7  Oent  Bep.  flOi. 

It  has  no  Jurisdiction  to  enforoe  a  rigtit  of  dower 
at  common  law.  Wilson  v.  HiUiard  (Fa.)  t  Cast 
Rep.  288. 

In  cases  of  grandohildreo,  wboae  fattier  faasdie4 
before  the  grandfather,  they  take  the  faiiMr) 
share,  subject  to  hto  debts  to  the  estate;  so  that  to 


J 


1889. 


Meredith  y.  Scallion. 


815 


from  tbe  Revisions  of  1874  and  1884.  Whatever 
reason  may  have  induced  the  learned  Digesters 
to  make  the  omissioD.it  is  certain  that  the  provis- 
ion is  inconsistent  with  the  exclusive  adminis- 
tration of  the  estates  of  deceased  persons  which 
has  heen  conferred  upon  the  probate  courts. 

Until  the  adoption  of  the  Constitution  of 
1874,  JurisdicUon  over  the  estates  of  deceased 

gersonswas  subject  to  legislative  regulation; 
ut  that  instrument  unalterably  fixed  the  exclu- 
sive jurisdiction  in  such  matters  in  separate 
probate  courts.  See  Hilliard  v.  Hilliard,  60 
Ark.  84,  and  cases  cited. 

The  jurisdiction  which  courts  of  equitv  for- 
merly exercised  concurrently  with  the  ecclesias- 
tical court  is  taken  from  these  tribunals,  by  virt- 
ue of  that  exclusive  grant  to  the  probate  courts. 
Brice  v.  Taylor,  9  8.  W.  Rep.  864;  Turner  v. 
Boff&r»,  49  Ark.  61. 

The  jurisdiction  of  courts  of  law  to  main- 
tain an  action  against  an  executor  or  ad- 
ministrator is  not  disturbed  {Turner  v.  Sog- 
ers, Mupra),  but  the  judgment  recovered  only 
establishes  the  existence  of  a  valid  claim  against 


the  estate,  which  must  be  executed  by  the  pro- 
bate court  in  the  course  of  administration. 

Judgments  against  counties  and  municipal 
corporations  are  of  the  same  nature  or  effect. 
Satisfaction  must  be  sought  in  the  manner  pro- 
vided by  law.  The  grant  of  exclusive  juris- 
diction to  the  probate  courts  places  the  asseta 
of  a  decedent  beyond  the  reach  of  process  from 
another  tribunal.  Another  court  cannot  inter- 
vene, even  if  the  probate  court  has  not  assumed 
active  jurisdiction  of  the  estate  of  the  deceased 
person  by  the  appointment  of  an  administrator 
{Fiash  V.  Qresham,  86  Atis.  629),  and  if  the  ad- 
ministrator is  discharged  before  the  trust  is  exe- 
cuted, it  is  within  the  power  of  the  creditor  to 
re-invoke  the  aid  of  that  tribunal.  And  if  he 
has  obtained  jjudgroent  at  law  against  his  debt- 
or in  his  lifetime,  there  can  be  no  revivor,  as 
formerly,  against  the  heirs;  for,  as  was  said  by 
C.  J.  English,  in  delivering  the  judgment  of 
the  court  in  PoweU  v.  Macon,  40  Ark.  541,  no 
execution  can  issue  against  them  or  the  lands 
belonging  to  their  ancestor;  but  the  creditor 
must,  under  our  administration  system,  resort 


an  action  of  ejectment  the  questioii  of  such  fn- 
debtednesB  cannot  Xse  raised,  but  must  Xne  deter- 
mined In  the  orphans*  court.  Olrard  L.  Ins.  A.  & 
T.  Co.  V.  Wilson,  91  Pa.  IW. 

IthodeMandL 

Blake  v.  Butler,  10  R.  I.  VSI. 

Probate  courts  in  Rhode  Island  are  courts  of 
ttmited  Jurisdiction.  People's  Sav.  Bank  v.  Wilcox, 
1  New  Bng.  Bep.  818, 15  B.  1. 268. 

SuntXhCaroUna^ 

The  court  of  probate  Is  not  «n  Inferior  court  as  to 
mflftters  within  its  jurisdiction.  Turner  v.  Malone, 
M&C.9B8. 

Under  proceedings  to  sell  land  in  aid  of  assets,  the 
inobate  court  may  adjudicate  upon  claim  of  de- 
fendant claiming  title.  Gregory  v.  Rhoden,  24  8. 
C.W. 

Findings  of  fact  by  probate  jndge  may  Xne  re- 
veraed  OB  drouit.   Stark  v.  Watson,  24  S.  C.  21ft. 

VermwnL 

Adams  v.  Adame,  22  Vt.  fiO. 

In  Vermont  it  maybe  concurrent  with  chancery. 
Boblnson  v.  Stanley,  88  Vt.  87a 
1^  A  eourt  of  chancery  will  not  supervise  the  ezer- 
otoe  of  the  JurisdiotioD  of  separate  courts  of  pro- 
bate, in  the  settlement  of  estates,  wherein  probate 
oomrts  have  entire  and  exclusive  Jurisdiction. 
Adams  V.  Adams,  22  Vt.Q2. 

Tftocofwin. 

:jBtatute8  relating  to  probate  Jurisdiction  will  not 
be  pveNimed  to  devest  the  usual  chancery  courts 
of  their  equitable  Jurisdiction  in  the  matter  of 
legacies,  even  though  a  concurrent  Jurisdiction  be 
conferred.  Oatlln  v.  Wheeler,  48  Wis.  fiOT;  Schouler, 
Sxrs.  ft  Admnk  p.  18;  Rev.  Stat.  1878,H  22B4,  2448; 
Archer  v.  Meadows,  88  Wis.  172;  Brook  v.  Chappell, 
84  Wis.  40S;  Sohaeifner's  App.  41  Wis.  280. 

Atiles  of  praetiee  of  probate  eotuie, 

Bnlea  for  the  guldanoe  of  the  county  probate 
ooorts  are  in  various  Slates  left  to  the  supreme 
Judicial  court  (wlilch  is  the  supreme  court  of  pro- 
bate); and  to  such  rules  wlien  made  and  promulga^ 
ted  each  probate  court  must  conform.  Baker  y. 
Blood,  128  Mass.  54^  Schouler,  Bxrs.  &  Admrs.  p.  18. 

In  some  Stetesit  appears  to  be  the  practice  of  theMaine^  820;  Rowland  v.  Harbaugh,  5  Watts,  897. 
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probate  court  to  enter  a  Judgment  of  dismiSBal  by 
way  of  discharging  liability  on  the  part  of  the  per- 
sonal representettve.  Jacobs  v.  Pou,  18  Gte.  848; 
Oamper  t.  Hayech,  10  Ind.  028;  Schouler,  Ezrs.  ft 
Admrs.  p.  866. 

Equitable  eognizanee. 

Jurisdiction  in  equity,%aBed  upon  distinct  and  in- 
dependent grounds  of  equitoble  ooffninnoe,  to 
grant  remedies  which  will  more  or  less  directly  aid, 
or  remove  obstacles  from,  a  pending  administration 
is  constantly  exercised;  special  Jurisdiction  to  inter- 
pret a  will  is  wholly  an  overgrowth  and  application 
of  the  general  power  over  trusts.  Bowers  v.  Smith, 
10  Paige,  198;  Chipman  v.  Montgomery,  68  N.  Y.  221, 
280;  Woodruff  v.Oook,  47  Barb.  804;  Ck>wle8  v.  Pollard, 
61  Ala.  446, 447;  Toumans  v.  Toumans,26  K.  J.  Eq. 
148:  Strubher  v.  Belsey,  79  Bl.  807;  Whitman  v.Flsher, 
74  ILL  147;  Shnmons  v.  Hendricks,  8  Ired.  Eq.  84,  86, 
86;  1  Pom.  Bq.  Jur.  878. 

It  is  when  the  court  is  moved  in  behalf  of  an  exec- 
utor, trustee  or  eeetul  que  triMt,  and  to  insure  a 
correct  administration  of  the  power  conferred  by  a 
will,  that  Jurisdiction  in  equity  is  had  to  i^ve  a  con- 
struction to  a  doubtful  or  disputed  clause  in  a  wiiL 
The  Jurisdiction  Is  incidental  to  that  over  trusts. 
Bailey  v.  Briggs,  66  N.  T.  4I& 

The  right  of  an  executor  to  commence  an  action 
for  the  construction  of  a  will  of  real  estete  depends 
entirely  upon  the  question  whether  he  is  Invested 
with  a  trust  under  the  will  in  reference  to  the  sub- 
ject matter  of  the  devise;  and  it  is  only  in  such  cases 
that  a  court  of  equity,  on  the  assumption  of  its 
right  of  supervision  over  trusts  and  trustees,  will 
assume  ^irisdiotion.    DLU  v.  Wisner,  88  N.  Y.  160. 

Execution  againat  perwnaH  repreeenlative,  void. 

Where  a  person  is  sued  as  administrator  for  the 
debts  of  his  mtasteto  and  the  execution  issues 
againBt  him  individually,  it  is  void.  Beasley  v. 
Dunn,  8  Rich.  L.  846;  Blanks  V.  Rector,  24  Ark.  488. 
See  Home  v.  Spivey,  44  Gku  616. 

Lands  cannot  be  subjected  to  the  payment  of 
claims  against  the  estate,  by  levying  thereon  an 
execution  obtained  against  the  personal  represen- 
tative. Stilhnan  v.  Young,  16  HI.  818;  Williams, 
ExrB.66L 

In  some  Stetes,  however,  the  rule  is  otherwise. 
Steel  V.  Steel,  4  AUen,  417:  NoweU  v.  Bragdon,  14 
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to  the  probate  court  for  an  order  for  the  sale 
of  the  lands. 

There  was  no  authority  to  issue  execution 
upon  the  judgment.    The  sheriff's  deed  is  void. 


and  the  judgment  will  be  reversed  and  the 
cause  remanded,  with  instructions  to 
the  demurrer  to  the  complaint. 
It  is  90  ordered. 


MARYLAND  COURT  OF  APPEALS. 


Robert  G.  H.  PENNINGTON  et  aX,,  AppU., 

V. 

Emily  H.  PENNINGTON  et  al. 


(. 


.Md.. 


.) 


1.  A  real  bona  llde  question  for  controversy 
must  exist  In  order  to  present  a  ease  under  the 
Maryland  Code,  art  16,  B6  26-31,  for  obtaining  a 
Judicial  declaration  as  to  the  construction  of  a 
will,  and  the  case  must  be  one  where,  in  the 
opinion  of  the  court,  plaintiff  is  not  able  to  seek 
any  further  relief  than  a  mere  declaration  of 
titie. 


tK.  Where  a  will  gives  an  estate  to  te6tator*8 
eldest  son  for  life  and  after  him  to  his  eldest  son 
In  fee,  and  if  the  eldest  son  die  without  male 
issue  then  to  the  second,  or  next  succeeding,  son 
who  should  die  leaving  male  issue,  for  life  with 
reversion  to  his  eldest  son  in  fee,  and  if  there  are 
no  sons  then  to  testator's  daughters  in  the  same 
manner,  the  limitations  to  the  eldest  son  of  the 


sons  of  the  testator  carry  the  whole  tntevestlB 
the  estate,  and  the  subsequent  limltatioiiB  to  ths 
daughters  and  their  sons  are  to  be  taken  as  atter- 
natives  substituted  for  the  former  and  will  take 
effect  only  In  case  the  preceding  UmitatJons 
should  never  take  effect  at  alL 

8.  A  g^  to  a  dang^ier  for  Ufb.  with  a  oon- 
tingent  remainder  over  to  her  unborn  eldest  son 
in  fee,  does  not  constitute  a  ^ee  tali  geneial,** 
within  the  meaning  of  the  Maryland  Act  of  IttOI, 
chap.  191,  •  1,  which  converts  such  an  estate  into 
a  fee  simple. 

i.  Under  a  will  glwln§f  testator**  wifc  a 
life  estate*  with  a  reversion  to  his  eldest  soa 
for  life,  and  after  him  to  his  eldest  son  in  f^  and 
in  case  the  eldest  son  died  without  leaving  laaAs 
issue,  then  to  the  second  or  next  saooeediog  aoa 
who  should  die,  leaving  male  issue,  or.  if  there  is 
none  such,  to  the  daughters,  lieginning  with  the 
oldest  in  the  same  way.  where  several  of  the 
children  have  died  during  the  testator^  Ufe. 
without  ever  having  had  male  issue,  the  limits- 


KOTB.— TTdZ;  consCruefion;  vestfnff  of  estates. 

As  the  court  never  construes  a  limitation  into  an 
executory  devise,  where  it  may  take  effect  as  a  re- 
mainder, so  neither  does  It  construe  a  remainder 
to  be  contingent,  where  it  can  be  taken  for  vested, 
because  the  latter  tends  to  support  the  estate,  and 
the  former  to  destroy  it,  by  putting  it  in  the  power 
of  the  particular  tenant  to  defeat  the  remainder  by 
fine  or  feoffment.  Wilkes  v.  Lion,  2  Cow.  838;  Ives 
V.  Legge,  3  T.  R  489.  note;  Den  v.  Demareet,  21  N. 
J.  L.  626:  Wolfe  v.  Van  Noetrand,  2  N.  Y.  486;  John- 
son V.  Valentme,  4  Sandf .  86;  Womrath  v.  McCor- 
mlck,  61  Fa.  604;  1  Hill,  Beal  Prop.  689, 706. 

Words  of  limitation  are  often  used,  which,  though 
seeming  to  import  a  contingent  remainder,  the 
law  construes  merely  as  fixing  the  time  when  a 
vested  remainder  shall  become  an  estate  in  posses- 
sion. Johnson  v.  Valentine,  4  Sandf.  86.  See  HolU- 
field  V.  Stell,  17  Ga.  880. 

A  remainder  wUl  always  be  construed  as  vested, 
where  the  words  admit  of  it.  Thus,  where  there 
was  a  devise  to  A  for  eight  yeara,  remainder  to 
executors  till  such  time  as  B  shall  be  of  age,  and 
when  B  shall  be  of  age,  that  he  shall  enjoy  the  same 
in  fee,  the  adverb  *Vhen**  created  no  contingency, 
but  merely  denoted  the  time  when  B  should  have 
possession.  4  Kent,  Com.  204;  Driver  v.  Frank,  8 
Maule  &  8.  82;  Goodtitle  v.  Whitby,  1  Burr.  288; 
Manning's  Case,  8  Coke,  Bep.  95  h;  Drake  v.  Pell,  8 
Edw.  Ch.  268;  Person  v.  Dodge,  23  Pick.  287.  See 
Rich  V. Waters,  22  Pick.  568;  Boraston's  Case.  8  Coke, 
Rep.  19;  Feame,  Rem.  868;  Arnold  v.  Arnold,  11  B. 
Hon.  81;  Hughes  v.  Hughes,  12  B.  Hon.  115;  Taylor 
V.  Frobisber,  16  Jur.  288, 10  Eng.  L.  Sc  Eq.  116;  Max- 
well V.  McClintock,  10  Pa.  287;  Haggard  v.  Rout,  6 
B.  Mon.  247;  Childs  v.  Russell,  11  Met.  16;  Danforth 
V.  Talbot,  7  B.  Mon.  628. 

So  a  remainder  In  fee,  limited  by  will  to  the  eldest 
son  of  the  first  taker,  to  whom  an  intermediate  life 
estate  is  given,  is  contingent,  until  the  birth  of 
such  son;  but,  on  the  happening  of  that  event  be- 
fore the  termination  of  the  life  estate,  it  becomes  a 
vested  estate  in  remainder.  Wendell  v.  Grandall,  1 
N.  Y.  491. 

8  L.  R.  A. 


Vested  and  eontinoeni  remainders  disUngtdiheA. 

The  present  capacity  of  taking  effect  in  posses- 
sion, if  the  possession  were  to  beocnne  vacant,  and 
not  the  certainty  that  the  possession  will  beoooM 
vacant  before  the  estate  limited  in  remainder,  de^ 
termines,  universally  distinguishes  a  vested  rs- 
malnder  from  one  that  is  contingent.  Vander- 
heyden  v.  Crandall,  2  Denio,  19;  Bennett  v.  Oaxlook. 
10  Hun,  389;  Moore  v.  Littel,  41  N.  Y.  80;  Beedier  v. 
Gillespie,  6  Ben.  882;  Sheridan  v.  House,  4  Kejm, 
669;  Chism  v.  Keith,  1  Hun,  588;  Howell  v.  Mills,  91 
N.  Y.  286;  Miller  v.  Emans.  19  N.  Y.  884;  I>oe  v.  Pio- 
voost,  4  Johns.  61;  Doe  v.  Perryn,  8  T.  R.  484;  Driver 
V.  Frank,  3  Maule  &  8. 87;  Doe  v.  Pri«)g«  8  Bsra.  ft 
C.  231;  Right  v.  Creber,  5  Bam.  ft  C.  8«L 

Where  there  is  a  person  in  being  in  whom  the 
estate  in  remainder  would  vest  in  ponsrwlmi  If  the 
precedent  estate  should  immediat^y  tennfnats.  It 
is  vested  in  interest,  though  It  may  not  be  oettaln 
that  such  person  will  be  living  or  qualified  to  take 
at  the  actual  cessation  of  the  prior  estate.  Re  If. 
Y.  P.  K  Pub.  Sohool,  81  N.  Y.  6»;  I^wraioe  v. 
Bayard,  7  Paige,  70;  Cornish,  Rem.  loe;  Brown  v. 
Lawrence,  3  Cush.  897;  1  HilL  Beal  Prop.  9»^m, 

The  former  is  when  there  is  a  person  in  being 
who  would  have  an  immediate  right  to  the  po«eB- 
sion  of  the  lands,  upon  the  ceasing  of  the  iater- 
mediate  or  precedent  estate:  or  where  if  the  pi^ 
cedent  esute  should  terminate  immediately  afiar 
Its  creation,  the  remainder  would  then  tafceeffMt. 
Bhinchard  v.  Brooks,  12  Pick.  64. 

A  remainder  in  fee.  limited  upon  an  estate  call,  is 
vested,  because  the  latter  must  at  some  time  oome 
to  an  end.    lSteph.8Q2L 

So  a  conveyance  to  the  use  of  A  for  life,  tbeo  to 
the  first  son  of  his  body  and  his  heirs  male,  and  co 
four  sons  successively  in  tall;  and  if  it  fortune  the 
said  fourth  son  to  die  without  issue  male,  then  to 
remain  to  B.  A  died  without  Issue  male.  B^  eauite 
vested,  the  circumstance  of  A^  having  Issue  not 
being  a  condition  precedent.  Holcroft^  One,  F. 
Moore,  488. 

Where  a  remainder  is  limited  upon  the  ooodidonal 
determination  of  a  preceding  estate  which  never 
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tloDS  to  them  are  eUminated  as  oompletelsr  as  if 
they  had  never  had  plaoe  In  the  wUL 

«.  On  a  limitatton  orwrnr  of  laAd  to  a  dOT- 
laeo  tor  U^t  after  an  indefinite  failure  of 
issue  of  a  prior  devisee,  the  indefinite  failure  is 
not  converted  into  a  definite  failure  of  issue  by 
the  simple  fact  that  the  devise  over  is  to  a  party 
fn  ene  for  life  (except  in  cases  arlstaigr  under  the 
Maryland  Act  of  1882,  chap.  161). 

41.  A  provlffloB  In  a  will  creatinir  contingent 
remainders  that  any  child  or  person  named  tak- 
ing the  estate  should  pay  out  to  brothers  or 
sisters  or  their  descendants  a  sum  of  money 
varying  according  to  the  number,  cannot  be  con- 
strued as  constituting  such  payment  a  condition 
precedent  to  the  vesting  of  the  estates,  whatever 
may  be  its  effect  as  a  condition  to  the  poaeaslon 
or  enjoyment  of  the  property. 

T.  Where  an  Indoflnlte  Ikllnre  of  lasne 
male  is  made  the  event  ui>on  which  a  devise 
over  is  to  arise  and  take  effect,  this  is  not  reduced 
to  a  definite  limitation  by  the  death  of  a  life 
tenant  on  which  the  vesting  of  the  estate  is  in  no 
nmnner  dependent,  and  the  payment  of  money 
which  the  will  requires  any  person  taking  the 
estate  to  pay  out  to  brothers  or  sisters  or  their 
descendants. 

(March  27,  1889.) 

A  PPEAL  by  defendants,  from  a  decree  of  the 
il  Circuit  Court  of  Baltimore  City,  in  favor  of 


plaiDtifls  in  a  proceeding  under  the  Act  of 
1888,  to  obtain  a  declaration  as  to  the  rights  of 
the  parties  under  a  certain  will.    Affirmed, 

The  case  fuUy  appears  in  the  opinion. 

Argued  before  Alvey,  Ch.  J.,  and  Miller, 
Robinson,  Irving,  Stone,  Bryan,  Yellott  and 
McSherry,  JJ, 

Mesirs.  Blehard  M.  Venable  and  Joseph 
Packardf  Jr.,  for  appellants: 

The  will  does  not  attempt  to  create  a  series 
of  estates  to  itike  effect  in  succession,  each  in 
derogation  of  the  precedent  estate;  but  it  creates 
a  senes  of  bare  possibilities,  or,  as  they  may  be 
called,  estates  on  condition  precedent. 

The  last  two  paragraphs  of  the  will  manifest- 
ly attach  a  condition  precedent  to  each  of  the 
series  of  estates  in  the  first  paragraph.  It  is  as 
if  there  were  inserted  after  each  devise  in  the 
series  "  on  his  (or  her)  paying  "  a  sum  of  money, 
"  and  not  before." 

It  is  a  condition  because  an  estate  or  right  is 
to  arise  on  the  performance  of  an  act;  the  0(Hi- 
dition  is  precedent  because  the  act  must  be 
performed  before  the  vesting  of  the  estate. 

Earle  v.  IkMwes,  8  Md.  Ch.  280 ;  Brantlv's 
note  to  Corse  v.  Patterson,  6  Har.  &  J.  158; 
Lifims  V.  Orange  A.  d  M,  B,  Co.  82  Md.  18; 
Bradley  v.  P^Umac  F,  Ins.  Co.  82  Md.  106; 
Dalrympley.  Lauman,  28  Md.  876, 401;  Mason 


takes  effect,  it  is  said  that,  by  whatever  means  it  is 
out  of  the  case,  the  subsequent  limitation  will  take 
effect.  Scatterwood  v.  Edge,  1  Salk.  220;  Avelyn  v. 
Ward,  1  Ves.  8r.  422. 

.  Upon  a  devise  to  A  for  life,  and  if  he  should  have 
any  issue  male,  to  such  issue  and  his  heirs  forever; 
and  if  he  should  die  without  iasue  male,  then  a  part 
of  the  lands  to  B  in  fee,  and  a  part  to  C  In  fee.— if  A 
«hould  have  issue  male,  the  fee  would  vest  in  him; 
if  not,  then  it  would  vest  in  B  and  C.  Luddington 
V.  Kime,  1  lid.  Raym.  20B;  Bamardiston  v.  Garter, 
8  Bro.  Pari.  Rep.  64.  See  Blancbard  v.  Brooks,  12 
Pick.  6ft. 

Vested  remainders;  txampUs, 

A  devise  was  to  A  for  life,  then  to  B;  and  *if  my 
three  daughters,  or  either  of  them,  overlive  A  and 
B^and  his  heirs,  then  they  to  have  it  and  after  them 
to  C.**  B  and  two  of  the  daughters  died,  leaving 
A.  This  was  not  a  contingent  limitation,  but  only 
a  designation  of  the  time  when  a  vested  remainder 
-should  become  an  estate  in  possession.  Webb  v. 
Hearing,  Cro.  Jac.  416. 

8o  upon  a  devise  to  a  testator^s  wife  for  life,*  Vhile 
she  remains  my  widow,**  and  in  case  she  alters 
lier  condition  by  marriage,  **then  my  said  estate  I 
will  shall  be  divided  as  the  law  directs;**  the  tes- 
tator*s  children  take  a  vested  remainder  at  his 
death.    Bates  v.  Webb,  8  Mass.  468. 

If  there  be  a  lease  for  life  to  A,  remainder  for  life 
to  B  after  the  death  of  C,  inasmuch  as  B*8  estate 
would  not  necessarily  vest  upon  the  present  deter- 
mination of  A*8  estate,  the  remainder  is  contingent. 
But  upon  the  death  of  C,  B*8  remainder  becomes 
vested,  because  from  that  time,  if  at  any  moment 
A*s  estate  should  cease,  B*s  would  Immediately  take 
•effect.  Feame,  Rem.  829, 881;  Parkburst  v.  Smith, 
WlUes,  887;  WUlianwon  v.  Field,  2  Sandf.  Ch.  688; 
Bentley  v.  Long,  1  Strobh.  Bq.  43.  See  Vorley  v. 
Richardson,  85  Eng.  L.  ft  Eq.  4Q2;  Hunt  v.  Dorsett, 
36  Bng.  L.  &  Bq.  846. 

ContinQtnt  remainders. 

Mr.  F&ame*s  fourfold  classification  of  contingent 

remainders  is  simplified  to  two  general  classes  by 

Jjnrd  Ch.  J.  Willes,  viz.:  (1)  where  the  person  to 

whom  the  remainder  is  limited  is  not  in  esse ;  (2) 


where  the  commencement  of  the  remainder  de- 
pends on  some  matter  collateral  to  the  determina- 
tion of  the  particular  estate.  Smith  v.  Parkburst, 
8  Atk.  188;  WUles,  887-880;  Throop  v.  Williams,  6 
Oonn.  90;  1  N.  7.  Rev.  Stat.  728;  1  Wooddeson,  191. 

A  remainder  is  contingent  when  it  is  limited  to 
take  effect  on  a  condition  which  may  never  happen 
or  be  performed,  or  not  till  after  the  determination 
of  the  preceding  estate.  2  Cruise,  Dig.  288;  4  Kent, 
Ck)m.204. 

Thus,  in  case  of  a  conveyance  to  A  for  life,  re- 
mainder to  the  right  heirs  of  B,  who  is  living;  inas- 
much as  Nemo  est  hatres  vfrentis,  and  until  B*s 
death  it  cannot  be  known  who  his  heirs  will  be,  and 
he  may  die  before  A,— the  remainder  is  contingent. 
See  Wooden  v.  Haviland,  18  Ck>nn.  IQl. 

A  devise  to  G  for  life,  and  at  his  death  in  fee 
simple  to  his  eldest  son  then  living.  A  son  is  after- 
wards  bom.  This  is  a  contingent  remainder  in  fee 
in  the  son,  dependent  upon  his  being  alive  at  the 
death  of  G.    Baylor  v.  Dejamette,  18  Gratt.  152. 

In  a  conveyance  to  A  for  life,  and,  after  the 
death  of  B,  remainder  to  C  in  fee,  if  A  should  die 
before  B,  C*8  remainder  could  never  take  effect. 
Hence  it  is  contingent.  Botaston*s  Case,  8  Coke, 
Rep.  20  a. 

A  testator  devised  land  to  his  wife,  and  proceeded 
to  devise:  ^'To  any  child  or  children  of  mine  which 
I  shall  leave  at  my  decease,  and  to  their  heirs,  and 
to  all  the  G*s  (children  of  his  wife)  who  shall  be 
living  at  my  wife*s  decease,  equally  to  be  divided 
among  them  all,  the  reversion  and  remainder  of 
said  real  estate  after  the  death  of  my  wife,  in  equal 
portions  to  each  of  them  and  their  heirs  in  com- 
mon; and  if  none  of  the  G*8  be  living  at  the  decease 
of  my  wife,  then  the  said  reversion  shall  remain  to 
my  said  child  or  children  and  their  heirs.**  The 
wife  survived  all  her  own  children  and  the  son  and 
only  child  (by  a  former  wife)  of  the  testator,  and 
died.  Held,  the  wife*s  children  had  only  a  con- 
tingent remainder,  which  never  vested;  and  the 
estate  vested  in  the  te8tator*8  son,  either  as  devisee 
or  heir,  and  descended  to  his  heirs,  not  to  the 
collateral  relations  of  the  testator.  Dixon  v.  Picket, 
10  Pick.  517.  See  Coveny  v.  McLaughlin,  2  L.  R.  A. 
448:  K«  Ryder,  11  Paige,  185,  6  N.  Y.  Ch.  L.  ed.  101, 
I  note. 
52 
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V.  Martin,  4Md.  124;  Rice  v.  Minnesota  it:  N, 
W.  R,  Co.  66  U.  8. 1  Black.  860  (17  L.  ed.  147). 

Until  the  performaDce  of  the  condition  no 
one  in  the  series,  on  whom  the  right  to  perform 
inight  in  succession  devolve,  bad  any  interest 
or  estate.  He  or  she  had  a  bare  possibility; 
and  if  the  condition  is  not  fulfilled,  nothing 
passes  by  the  wUl. 

Earle  v.  Datces,  3  Md.  Ch.  280;  Corse  v.  Pat- 
terson, 6  Har.  &  J.  158;  Lyons  v.  Orange  A.  & 
M.  R.  Co.  32  Md.  18;  Bradley  v.  Potomac  F. 
Ins.  Co.  32  Md.  108;  Dalrymple  v.  Lautnan,  28 
Md.  876-401;  Mason  v.  Martin,  4  Md.  124. 

The  time  at  which  the  condition  is  to  be  per- 
formed is  fixed  on  the  death  of  the  testator's 
widow,  far  within  the  line  of  perpetuities. 

Assuming  that  the  will  creates  a  series  of 
executory  devises,  and  that  there  is  no  condi- 
tion precedent  attached  to  them,  the  devises  to 
the  testator^s  several  sons  and  their  descend- 
ants did  not  take  effect  because  he  had  no  sons; 
and  the  limitation  over  on  this  contingency 
would  not  be  invalidated  because  there  was  an 
alternative  contingency  "  or  they  all  die  with- 
out leaving  male  issue  " — after  which  an  estate 
could  not  be  limited. 

Monypenny  v.  Bering,  2  DeQ.  M.  &  Q.  146; 
cited  and  approved  in  Goldsborough  v.  Martin, 
41  Md.  488;    Woollen  v.  Frick,  88  Md.  428. 

The  limitations  over  to  Emily  and  her  son 
are  saved  from  being  too  remote  for  several 
reasons: 

1.  Although  the  first  clause  of  the  first  para- 
graph apparently  creates  consecutive  executory 
devises,  the  last  two  paragraphs  of  that  clause 
show  that  the  devisees  are  not  to  take  in  the 
order  named;  but  the  taking  of  any  person  in 
the  series  is  to  depend  on  two  contingencies, 
(1)  his  or  her  surviving  the  widow,  (2)  and  his 
or  her  paying  the  sum  of  money  specified. 

2.  The  last  two  paragraphs  of  the  first 
clause,  providing  that  the  daughters  are  to  pay 
certain  sums  before  they  shall  have  possession  or 
property,  bring  the  case  within  the  following 
exception  to  uie  rule  against  perpetuities : 
'*  Where  a  sum  of  money  or  legacy  is  to  be 
paid  to  some  person  mentioned  in  the  will  by 
the  person  entitled  under  an  executory  rift, 
upon  its  taking  effect  in  possession  or  within  a 
reasonable  time  after,  the  failure  of  issue,  upon 
which  the  executory  gift  depends,  will  be  re- 
strained to  the  death." 

Tudor,  Lead.  Cases,  688;  Nichols  v.  Hooper, 
1  P.  Wms.  198;  Doev.  Webber,  1  Bam.  &  Aid. 
718. 

Messrs.  William  A.  Fisher,  WiUiam 
Cabell  Bruce  and  D.  K«  Este  Fisher,  for 
appellees: 

The  expression  "  dying  without  issue "  or 
"without  male  issue,"  and  kindred  expres- 
sions, however  they  might  be  interpret^  in  a 
vulgar  sense,  import  in  deeds  and  wills  (prior 
to  the  Maryland  Act  of  1862)  an  indefinite  fail- 
ure of  issue,  which  renders  void  the  limitations 
depending  upon  them,  because  they  are  in 
violation  of  the  rule  against  the  creation  of  per- 
petuities. 

DaUam  v.  DaUam,  7  Har.  &  J.  221;  Newton 
V.  Griffith,  1  Har.  &  G.  Ill;  WooUen  v.  VHck, 
88  Md.  428. 

The  limitation  over  in  favor  of  Catherine  and 
her  sons  was  void,  and  the  estate  devolved 
upon  the  appellee,  Mrs.  William  C.  Penning- 
«  L.  R.  A. 


the  jurisdiction  may  be  very  beneficially 
cised;  but  it  should  never  be  invoked  foi 


ton,  as  the  only  child  and  heir  at  law  of  her 
father. 

Alvey,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

This  case  was  instituted  under  the  provisions 
of  the  Act  of  1888,  chap.  478,  now  embraced  in 
the  Code  as  sections  26,  27,  28,  29,  30  and  31, 
of  article  16,  sub-title,  **  Declaratory  Decrees," 
for  the  purpose  of  obtaining  a  judicial  declara- 
tion as  to  the  rights  of  the  parties  upon  aproper 
construction  of  the  will  or  Charles  0.  mrper, 
deceased.  The  bill  pra^s  for  no  specific  relief, 
but  only  for  a  declaration  of  the  rights  of  the 
parties;  and  as  the  statute  under  which  the 
proceeding  is  taken  is  new,  and  introdaces  a 
new  feature  into  the  practice  of  our  cooits  of 
equity,  it  is  not  improper  for  us  to  say  in  this 
case  (the  first  that  has  been  brought  uito  this 
court  under  the  statute)  that  care  is  to  be  ob- 
served whether  the  case  presented  is  of  a  nature 
proper  for  the  discretionary  exercise  of  the  ju- 
risdiction conferred.     Doubtless  in  some  cases 

exer- 
for  the 
purpose  of  having  determined  mere  moot  points, 
or  mere  abstract  or  experimental  questions.  In 
all  cases  the  court  should  see  that  there  is  a 
real,  bona  fide  question  for  controyersy  involved 
as  between  the  parties  to  the  cause,  and  thai 
there  is  an  existing  propriety  for  its  immediate 
decision. 

It  is  only  in  those  cases  where  equity  would 
have  jurisdiction,  if  some  specific  or  ultimate 
relief  were  asked,  that  the  court  would  be  war- 
ranted in  proceeding,  under  the  statute,  to 
make  a  declaratory  decree;  and  the  statute  ex- 
pressly provides  that  "  No  court  afaall  make 
any  such  declaratory  decree  where  the  plaini- 
iff  is,  in  the  opinion  of  the  court,  able  to  seek 
further  relief  than  a  mere  declaration  of  title, 
but  omits  to  do  so." 

In  the  case  before  us  it  does  not  appear  thai 
the  plaintiff  was  able  to  seek  other  relief  than 
a  declaration  of  title,  and  consequently  the 
court  below  assumed  jurisdiction,  and  passed 
a  decree  pro  forma  declaring  the  rigfatii  of  the 
plaintiff;  and  it  is  from  that  decree  thai  this 
appeal  is  taken. 

The  will  of  Charles  C.  Harper  bean  date  the 
2d  of  August,  1884,  and  was  admitted  to  pro- 
bate on  the  28th  of  October,  1887.  Thai  clause 
of  the  will  that  gives  rise  to  the  qaeations  pie> 
sented  on  this  appeal  is  as  follows:  **  (1)  Tb 
my  beloved  wife,  Chariotte,  to  whom  I  owe  so 
much  happiness,  I  devise  and  bequeath,  iot 
and  during  the  term  of  her  natural  life,  my 
farm  in  Baltimore  County  called  '  Oakland,'  as 
a  home  and  residence  for  her  and  my  children, 
with  reversion  at  her  death  to  my  eldest  son, 
if  I  have  one,  either  born  or  in  ventre  sa  mkn, 
for  life,  and  after  him  to  his  eldest  son  in  fee; 
and  if  my  eldest  son  die  without  leaving  male 
issue,  then  to  my  second  son  for  life,  with  Teyer> 
sion  to  his  eldest  son  in  fee;  and  if  he  also  die 
without  leaving  male  issue,  then  to  my  third 
son,  and  so  on,  in  the  same  manner;  and  if  I 
have  no  sons,  or  the^  all  die  without  leaving 
male  issue,  then  I  devise  and  beaueath  the  k- 
version  of  Oakland  to  my  dear  dau^ier  Har> 
riet,  for  her  life,  with  reversion  to  her  eldeii 
son  in  fee;  and  if  she  die  without  male  issue 
then  to  my  dear  daughter  Catharine  for  Ufe, 
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with  remainder  to  her  eldest  son  in  fee;  and  if 
she  also  die  without  male  issue,  then  to  my 
next  daughter,  and  so  on,  in  the  same  manner; 
and  if  cone  of  my  daughters  leave  male  issue, 
then  I  devise  and*  bequeath  the  reversion  of  the 
said  farm,  after  the  death  of  my  beloved  wife, 
to  the  eldest  daughter  of  my  eldest  son  for  life, 
with  remainder  to  her  eldest  son  in  fee;  and  if 
he  leave  no  daufrhter,  then  to  the  oldest  dauprh- 
ter  of  my  second  son  for  life,  with  remainder 
to  her  eldest  son  in  fee;  and  so  forth  wtth  the 
daughters  of  my  sons:  and  if  none  of  my  sons 
leave  any  issue,  then  to  the  eldest  daughter  of 
my  daughter  Harriet  for  life,  with  remainder 
to  her  elaest  son  in  fee;  and  if  she  die  without 
issue,  tiien  to  the  eldest  daughter  of  my  daugh- 
ter Catharine  for  life,  with  remainder  to  her 
eldest  son  in  fee;  and  so  on  with  my  other 
daughters,  each  in  her  turn;  and  if  none  of  mv 
children  should  leave  issue,  then  "  he  proceeds 
to  devise  the  farm  to  collateral  relations. 
And  at  the  conclusion  of  the  clause  containing 
the  devises  of  the  farm,  he  adds  this:  "  But  as 
I  do  not  wish  to  establish  too  great  an  inequality 
among  my  descendants,  I  hereby  require  and 
direct  that  before  any  person  or  persons  herein 
named  or  specified  shall  have  possession  or 
property  under  this  will,  he  or  she,  if  my  son 
or  daughter,  shall  pay  to  his  or  her  brother 
or  sister  (if  there  be  but  one)  the  sum  of  $5,000, 
or  distribute  among  his  or  her  brothers  or  sis- 
ters (if  there  be  two  besides  himself  or  herself) 
the  sum  of  $6,000,  and,  if  there  be  three  be- 
sides, the  sum  of  $7,0(X),  and  if  there  be  four 
or  more,  the  sum  of  $8,900;  and  if,  at  the  death 
of  my  beloved  wife  none  of  my  children  by  her 
be  living,  these  sums,  as  above  named,  shall  be 
paid  and  distributed  among  their  descendants 
per  %tirpe»;  and  if  some  of  them  only  be  dead, 
then  the  money  shall  be  paid  and  distributed 
to  those  who  are  living,  and  to  the  descendants 
of  those  who  are  dead,  the  children  standing  in 
the  place  of  their  parents,  and  sharing  eoually 
among  themselves, — but  this  clause  shall  ex- 
tend only  to  my  children,  grandchildren,  and 
their  lineal  descendants." 

The  facts,  as  alleged  and  proved,  are  that 
Charles  C.  Harper,  the  testator,  died  in  1887, 
leaving  his  wife,  Charlotte,  surviving  him,  and 
that  she  died  in  1867.  That  he  (the  testator) 
never  had  any  sons,  but  had  three  dilughters, 
the  eldest  of  whom,  Harriet,  was  bom  in  1828 
and  died  in  1886,  unmarried;  Catharine,  who 
was  bom  in  1882,  and  died  in  1841, unmarried; 
and  Emily,  one  of  the  plaintiffs,  who  was  bom 
in  1885,  and  intermarried  in  1858  with  William 
C.  Pennington,  the  other  plaintiff,  bv  whom 
she  has  hiS  four  children,  two  of  whom  died 
in  infancy,  unmarried;  and  that  Robert  G.  H. 
Pennington,  one  of  the  defendants,  is  her  eld- 
est chilof.  All  parties  who  could  by  possibili^ 
take  interest  under  the  will  are  made  defend- 
ants to  the  proceeding. 

The  contention  on  the  part  of  Mrs.  Penning- 
ton, now  the  sole  surviving  daughter  and  heir 
at  law  of  her  father,  is  that  the  limitations 
over  in  her  father's  will  to  her  and  to  her  son 
are  both  void,  because  too  remote,  and  that 
she  takes  the  farm  called  "Oakland"  in  fee,  as 
heir  at  law,  and  not  as  devisee.  But,  as  op- 
posed to  this,  it  is  contended  on  the  part  of 
Robert  6.  H.  Pennington  that  his  mother 
takea  a  life  estate  only,  as  devisee  under  the 
3  L.  R  A. 


will,  with  remainder  over  in  fee  to  himself,  as 
eldest  son.  Which  of  these  contentions  is 
maintainable  is  the  leading  question  presented 
on  this  appeal. 

In  construing  the  will  we  must  have  refer- 
ence to  the  condition  of  the  testator's  family  at 
the  date  of  the  will,  and  also  at  the  date  of  the 
testator's  death,  from  which  time  the  will  took 
effect.  In  the  events  that  have  occurred,  this 
reference  Ib  of  importance  in  the  construction 
of  the  limitations  of  some  of  the  devises  of  the 
will.  There  is  no  question  in  regard  to  the  es- 
tate taken  by  the  wife  of  the  testator  in  the 
farm,  Oakland.  She  took  a  life  estate,  which 
continued  until  1867.  The  remainder  of  the 
estate  in  the  farm  was  limited  to  the  unborn 
son  or  sons  of  the  testator,  for  life,  and  to  the 
eldest  son  of  the  first  son  of  the  testator  who 
might  have  a  son  to  take  in  fee.  But  the  tes- 
tator had  no  son,  and  in  the  will  he  contem- 
plated that  contingency,  and  provided  that  if 
lie  had  no  sons  the  remainder  of  the  estate  in 
the  farm,  subject  to  the  life  estate  of  the  wife, 
should  goto  his  daughter  Harriet  for  life,  with 
remainder  to  her  elaest  son  in  fee;  and  if  she 
should  die  without  male  issue,  then  to  his 
daughter  Catharine  for  life,  with  remainder  to 
her  eldest  son  in  fee;  and  if  she  should  die 
without  male  issue,  then  over — with  similar 
limitations,  to  his  next  and  other  daughters, 
and  their  eldest  sons,  in  succession. 

The  devise  over  to  the  eldest  son  of  the  dev- 
isee for  life  was  a  devise  in  fee  simple ;  for, 
as  laid  down  by  Littleton  (§  208),  it  is  to  be 
understood  when  it  is  said  "that  a  man  is 
seised  in  fee,  without  more  saying,  it  shall  be 
intended  in  fee  simple;  for  it  shall  not  be  in- 
tended by  this  word  'in  fee,*  that  a  man  is 
seized  in  fee  tayle,  unless  there  be  added  to  it 
this  addition,  fee  tayle,  etc."  And  Coke  (Co. 
Litt.  180a)  in  his  Commentary  on  this  section 
of  Littleton,  says:  "This  is  evident,  and  w- 
cundum  excellentiam  it  shall  be  taken  for  the 
highest  and  best  fee,  and  that  is  fee  simple. " 
And  so  Blackstone  (2  Bl.  Com.  p.  106)  lays  it 
down  that  when  the  terms  in  fee,  without  ad- 
junct, are  used  as  applied  to  estates,  they  are 
to  be  taken  as  descnptive  of  the  highest  and 
most  enlarged  estate,  as  contradistinguished 
from  a  fee  conditional  at  the  common  law,  or  a 
fee  tail  by  the  statute  de  dtmis. 

Therefore,  as  the  preceding  executorv  limita- 
tions to  the  eldest  son  of  the  sons  of  the  testa- 
tor, in  succession,  carried  the  whole  interest 
in  the  estate,  the  subsequent  limitations  to  the 
daughters  and  their  eldest  sons  in  succession 
are  not  to  be  considered  as  limitations  upon 
the  preceding,  and  only  to  take  effect  after 
them;  but  the  latter  are  to  be  taken  as  alter- 
natives substituted  in  the  room  and  stead  of 
the  former,  and  to  take  effect  only  in  case  the 
preceding  limitations  should  fail  and  never 
take  effect  at  all.    1  Feame,  Rem.  528. 

Hence,as  the  preceding  limitations  to  the  sons 
had  failed,  such  son  or  sons  never  having  come 
into  being,  the  devise  to  the  daughter  Harriet, 
with  the  limitation  over  to  her  eldest  son, 
would  have  been  good  if  she  had  survived  her 
father,  or  had  had  a  son  living  after  the  date  of 
the  will.  But  Harriet  died  in  the  lifetime  of 
the  testator,  unmarried,  and  unless  she  took  a 
descendible  estate  by  the  limitations  of  the  will 
such  as  would  descend  in  fee  simple  to  her 
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kindred,  male  and  female,  as  provided  hv  the 
Act  of  1820,  chap.  191,  to  direct  desceuts.all  her 
possible  interest  in  the  farm  terminated  with 
her  death,  and  the  Act  of  1810,  chap.  84,  §  4, 
to  prevent  the  lapsing  of  devises,  could  have 
no  application.  By  the  express  terms  of  the 
will  she  was  given  a  life  estate  only,  with  a 
contingent  remainder  over  to  her  unborn  eldest 
son  in  fee.  But  the  limitation  over  to  her  sis- 
ter Catharine  was  upon  her  dying  without 
male  issue,  and  therefore,  giving  these  latter 
words  their  natural  and  legal  effect,  the  most 
that  could  be  claimed  that  she  could  take  under 
the  will  would  be  an  estate  tail  male  by  impli- 
cation, by  way  of  executory  devise.  And 
conceding,  as  we  think  may  well  be  done, 
such  to  l£  the  estate  that  would  have  become 
vested  in  her  if  she  had  survived  the  testator, 
the  question  is.  Would  such  an  estate  be  within 
the  meanins  of  the  terms  * 'fee-tail  general," 
as  employea  in  the  Act  to  Direct  Descents,  of 
1830,  chap.  191,  §1? 

According  to  settled  construction,  estates 
tail  male,  or  estates  tail  female,  are  not  in- 
cluded within  the  definition  of  estates  tail 
general,  as  these  latter  terms  are  employed  in 
uie  Act.  and  by  which  Act  estates  tail  general 
are  converted  into  fee-simple  estates,  and  which 
estates  tail  general,  upon  being  so  converted 
into  fee  simple  estates,  are  saved  from  lapse 
by  the  statute.  Act  1810.  chap.  84,  §  4 ; 
Newton  v.  Griffith,  1.  Har.  &G.  111.  128,  129; 
Simpers  v.  Simpers,  15  Md.  160;  Posey  v.  Budd, 
21  Md.  477,  486. 

The  distinction  is  a  clear  one  between  the 
case  of  a  limitation  to  a  person  and  the  heirs 
of  his  body,  which  creates  an  estate  tail  gen- 
eral, and  that  of  a  limitation  to  him  and  the 
heirs  male  or  the  heirs  female  of  hisbodv, 
which  creates  an  estate  tail  special,  descendi- 
ble in  the  male  or  female  line,  to  the  exclu- 
sion of  heirs  of  the  body  generally.  1  Cruise, 
Dig.  title  2,  chap.  1,  §§.13-15,  p.  76;  2  Wood. 
Lect.  ♦O;  3  Jarm.  WiUs,  89 ;  1  Washb.  Real 
Prop.  90.  91. 

It  is  clear,  therefore,  if  the  elder  daughter  had 
survived  the  testator,  but  died  without  having 
had  male  issue,  and  supposing  that  she'  would 
have  taken  under  the  will  an  estate  tail  male  by 
implication,  by  way  of  executory  devise,  that 
estate  would  have  been  held  per  farmam  doni, 
unaffected  by  our  Act  to  direct  descents  but  sub- 
ject to  be  docked  under  the  Act  of  1782,  chap. 
28.   Neuoton  y.Qrifflth,  1  Har.  &  G.  112. 

But  having  predeceased  the  testator,  without 
ever  having  bad  male  issue,  the  limitations 
both  to  her  and  to  her  eldest  sou  totally  failed 
of  all  effect,  and  may  be  considered  as  com- 
pletely eliminated  as  if  they  never  had  place 
in  the  will.  And,  that  being  the  case,  the 
principle  is  that  as  the  preceding  executory  or 
contingent  limitations  have  failed  to  arise  or 
take  effect  (and  whether  it  be  by  the  death  of 
the  devisee  in  the  lifetime  of  the  testator,  or 
the  nonexistence  of  such  devisee,  the  conse- 
quence is  the  same),  the  remainder  over  will 
nevertheless  take  effect;  the  first  estate  being 
considered  only  as  a  preceding  limitation,  and 
not  as  a  preceding  condition  to  give  effect  to 
the  subsequent  limitation.  1  Feame,  Rem. 
510-513;  1  Pow.  Dev.  196-202,  and  notes; 
Redf.  Wills,  1st  ed.  pt.  2.  p.  595. 
t.  For.  as  declared  by  Lard  Hardwickc,  in 
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Avelyn  v.  Ward,  1  Ves.  Sr.  420,  "If  the  pre- 
cedent limitation,  by  what  means  soerer,  is 
out  of  the  case,  the  subsequent  limitation  takes 
place."  The  mere  lapsing  of  interveniDg  es- 
tates wUl  never  be  allowed  to  defeat  the  re- 
mainder over,  unless  these  estates  be  coupled 
with  conditions  upon  which  the  subseqaeot 
limitations  are  in  some  way  made  to  depend. 
This  principle,  as  founded  in  justice,  aiid  u 
having  due  respect  to  the  manifest  intention  of 
the  testator,  has  been  afl9rm6d  in  many  csaes; 
and  it  is  the  leading  principle  of  the  important 
cases  of  Hopkins  v.  Hopkins,  Gas.  t.  Talk 
44;  Atelyn  v.  Ward,  1  Ves.  Sr.  420;  OtMher  v. 
WickeU,  1  Wils.  105 ;  and  WeUs  y,  Seott,  3 
Maule  <t-S.  800. 

And  such  being  the  well  established  princqde. 
the  limitation  over  to  the  daughter  Catharhie 
was  good  and  effectual,  she  having  survived  the 
testator,  though  she  died  without  a  son.  That 
limitation,  as  we  have  already  seen,  was  to  her 
for  life,  with  remainder  to  her  eldest  son  in  fee; 
and  if  she  should  die  without  male  issue,  then 
over  to  his  next  daughter,  the  plaintiff  in  this 
cause,  upon  similar  limitations.  The  wiU  oner« 
ated  only  from  the  death  of  the  testator,  ana  all 
the  preceding  devises  and  limitations  of  the  es- 
tate to  the  children  and  grandchildren  of  the 
testator  having  failed  to  become  effectual,  the 
limitations  to  Catharine  and  her  son,  subject  lo 
the  life  estate  of  the  widow,  were  the  first  to 
have  vitality  and  operation — ^the  limitation  to 
the  unborn  son  of  Catharine  operating  as  a  con- 
tingent remainder,  dependent  upon  the  preced- 
ing freehold  estate  for  life.  But  Catharine  dkd 
a  few  years  after  the  death  of  the  testator. 
without  ever  having  had  issue,  male  or  female; 
and  the  question  is  whether  the  succeeding 
limitations  over  be  good  and  effectual  to  cany 
the  estate. 

There  is  nothing  in  the  terms  of  the  sabae- 
(^uent  devise  over  to  restrict  the  failure  of  mak 
issue  of  Catharine  to  the  time  of  her  death; 
and  if  not  so  restricted  by  circumstances  ap- 
parent in  other  parts  of  the  will,  it  is  clear, 
upon  all  authorities,  the  devise  over  would  be 
too  remote.  The  simple  fact  that  the  devise  opo* 
was  to  a  party  tn  esse  for  life  was  not  sufficient. 
as  the  law  stood  at  that  time,  to  qualify  the 
general  rule  of  construction;  for  the  settled 
rule  of  construction  in  this  State  is  (except  in 
cases  arising  under  the  Act  of  1862,  chap.  161) 
that  a  limitation  over  of  land  to  a  devisee  for 
life,  after  an  indefinite  failure  of  issue  of  a  prior 
devisee,  does  not  convert  the  indefinite  into  a 
definite  faDure  of  issue.  Newton  v.  GriJjUk, 
supra;  Watkins  v.  Sears,  3  Gill,  492. 

According  to  established  rules  of  coostiuc^ 
tion,  therefore,  the  term  male  issue  'would 
embrace  all  male  descendants  of  the  male  line 
of  Catharine  to  the  remotest  generation;  waA  a 
limitation  over,  by  way  of  executory  devise, 
can  only  take  effect  on  an  event  orcoDtioffencr 
that  must  happen,  if  at  all,  within  a  life  ot 
lives  in  being  and  twenty-one  years  and  m  frac- 
tion of  A  vear  afterwards.  Dallam  v.  Ifuiiam, 
7  Har.  &'J.  220. 

The  devise  or  limitation  must  be  good  at  the 
time  of  its  creation;  for,  if  not  good  at  it» 
creation,  it  is  well  settled  that  no  subseqoeot 
accident  or  occurrence  can  make  it  good.  Or 
as  Mr.  Fearne  states  the  rule:  ''If  tbe  ex|^- 
ration    of    that  preceding  limitation,    or   if 
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that  future  event,  be  of  too  remote  a  nature, 
the  future  limitation  is  void  in  its  creation, 
aad  no  subsequent  accident  can  make  it  good, 
because  it  is  not  limited  to  take  effect  or  to 
fail  upon  the  event  of  a  contingency  which 
must  be  determined  one  way  or  lotheV  within 
the  period  allowed  by  law  "for  the  vesting  of 
an  executory  devise,  but  is  limited  absolutely 
to  take  effect  on  an  event  which  may  not 
happen  within  such  a  period."  1  Fearne, 
Rem.  524. 

The  general  principle  therefore,  that  the  con- 
tingent event  of  a  partv  dying  without  issue 
generally,  or  without  Issue  male  or  female, 
where  there  are  no  terms  of  restriction  used,  is 
too  remote  to  support  a  devise  over,  is  so  fa- 
miliar a  doctrine  that  nothing  more  is  required 
than  a  simple  reference  to  some  few  of  the  cases 
in  this  court,  where  the  subject  has  been  dis- 
cussed, and  the  principle  maintained,  as  in  the 
cases  of  DaUam  v.  Dallam^  Newton  v.  Griffith, 
supra ;  Wallace  v.  Woodland,  88  Md.  106.  106; 
Woollen  V.  Friek,  88  Md.  428. 

It  is  clear,  therefore,  if  there  be  nothing  else 
in  the  will  to  restrict  the  event  of  the  limita- 
tion over  than  the  terms  of  the  devise  itself, 
such  limitation  is  void  and  wholly  without 
effect. 

What  particular  estate  the  daughter  of  Cath- 
arine took  under  the  will  may  not,  perhaps,  be 
very  material  to  decide  in  this  case,  except  to 
show  that  she  did  not  take  an  estate  that  was 
converted  into  a  fee-simple  estate,  by  virtue  of 
the  Statute  to  Direct  Descents.  Upon  princi- 
ple, and  the  force  of  decided  cases,  it  would 
seem  clear  that  she  took  an  estate  for  life,  re- 
mainder to  her  eldest  son  in  fee,  with  an  execu- 
tory devise,  by  implication,  to  her  in  tail  male, 
until  such  eldest  son  became  in  e$»e,  and  which 
estate,  as  we  have  already  shown,  terminated 
with  her  death. 

In  the  case  of  l>oe.  Bean,  v.  HalUy,  8  Term 
Rep.  5,  under  a  devise  to  A  for  life,  without 
impeachment  of  waste,  remainder  to  his  eldest 
son,  and  the  heirs  of  such  eldest  son,  and  in 
default  of  issue  male- of  A  then  to  B  etc., 
A  died  without  ever  having  had  issue  male, 
and  it  was  held  that  A  took  an  estate  for  life, 
remainder  to  his  eldest  son  in  tail,  remainder 
to  himself  in  tail  male.  Key  v.  Key,  4  De  G 
M.  &  G.  78. .  See  also  Andreto  v.  Andreto,  L. 
R.  1  Ch.  Div.  410;  8  Jarm.  Wills,  272. 

The  counsel  for  the  defendimt,  while  they 
do  not  question  that  the  devise  over  would 
he  void  for  remoteness  if  that  devise  rested 
simply  upon  the  terms  of  the  devise  itself,  yet 
they  argue  that  there  are  circumstances  ap- 
parent on  the  face  of  the  will  that  are  sufficient 
to  modify  and  cut  down  the  ordinary  con- 
struction of  those  terms,  and  to  confine  the 
meaning  of  them  to  a  dying  without  male  issue 
-within  a  period  of  time  that  does  not  infringe 
the  rule  of  law  ag^ainst  perpetuities.  They  in- 
sist that  the  requirement,  as  provided  in  the 
latter  paragraphs  of  the  first  clause  of  the  will, 
that  any  child  or  person  named,  taking  the 
estate  under  the  will,  should  pay  out  to  brothers 
or  sisters,  or  their  descendants,  a  sum  of  monev 
▼arying  according  to  the  number  of  such 
brothers  and  sisters,  constitutes  a  condition 
precedent  to  the  vesting  of  the  estates  devised 
by  the  will ;  and  that,  as  the  money  was  not  to  be 
paid  before  the  death  of  the  widow,  whenever 
8  L.  R  A. 


that  might  occur,  no  estate  could  vest  until 
then,  and  that  therefore  the  rule  against  per- 
petuities does  not  apply.  Or,  in  other  words, 
as  the  proposition  is  stated  by  counsel,  that  the 
true  meaning  of  the  will  is  that  those  in  the 
series  of  devices  living  at  the  death  of  the  widow 
could,  in  the  order  of  priority  fixed,  become  en- 
titled to  a  vested  estate  by  then  performing  the 
condition  precedent — that  is,  the  payment  of 
the  money  as  re(]^uired;  and  until  then  no  estates 
vested  in  the  devisees  under  the  will.  But,  how- 
ever ingenious  such  contention  may  be,  we 
cannot  accede  to  it  as  the  true  legal  construc- 
tion of  the  limitation  upon  which  the  several 
devises  are  made. 

It  is  true,  it  is  declared  by  the  testator  that, 
before  any  of  his  devisees  named  should 
have  possession  or  property  under  the  will,  his 
son  or  daughter,  as  the  case  might  be,  should 
pay  a  certain  sum  of  money.  But  we  cannot 
construe  this  requirement  as  constituting  a  con- 
dition precedent  to  the  vesting  of  the  estates 
under  the  devises,  whatever  might  be  its  effect 
as  a  condition  to  the  possession  or  enjoyment 
of  the  property.  It  could  hardly  have  been 
intended,  and  it  is  certainly  not  the  legal  con- 
struction of  the  terms  employed,  that  all  the 
estates  devised  by  the  testator  to  his  children 
and  grandchildren  should  remain  suspended 
until  the  death  of  the  widow,  however  remote 
that  event  might  be. 

But  suppose  the  widow  had  died  within 
a  year  after  the  death  of  the  testator.  What 
would  have  been  the  condition  of  the  estate  and 
family  in  such  an  event  ?  There  would  have 
been  two  infant  children,  Catharine  and  Emily, 
entitled  to  the  estate.  Catharine,  according  to 
the  ct>nstruction  of  the  limitation  of  the  will, 
would  have  been  entitled  in  the  first  in- 
stance to  a  life  estate,  and,  by  way  of  execu- 
tory devise,  to  an  estate  in  tail  male,  with 
the  reversion  in  fee  in  the  two  children, 
as  heirs  at  law  of  the  testator,  subject  to 
be  devested  upon  the  happening  of  a  future 
event,  but  which  in  fact  has  never  happened. 
If,  by  possibility,  Catharine  had  survived  her 
mother  and  paid  the  money,  as  required,  to 
produce  equality  with  her  sister,  would  that 
have  conferred  upon  her  the  absolute  fee-simple 
estate  ?  Clearly  not.  If  she,  surviving  her 
mother,  had  in  the  course  of  years  married,  and 
had  issue  a  son,  would  not  that  son  have  been 
entitled,  by  the  express  limitation  of  the  will, 
to  the  fee-simple  estate,  notwithstanding  his 
mother  had  paid  the  equality  money  to  her 
sister,  upon  the  death  of  the  widow  of  the 
testator  ?  Of  this  we  think  there  could  be  no 
doubt.  How,  then,  does  the  charge  upon  the 
devisee  taking  the  estate  operate  as  a  condition 
precedent,  and  confine  the  period  of  the  vesting 
of  the  estate  to  the  death  of  the  widow? 

By  the  terms  of  the  will  an  indefinite  failure 
of  issue  male  is  made  the  event  upon  which 
the  devise  over  is  to  arise  and  take  effect,  and 
that  event  might  not  occur  within  a  century 
after  the  death  of  the  widow;  and  unless  we 
were  to  do  violence  to  the  terms  of  the  limita- 
tion in  the  devise,  and  disregard  the  established 
rules  of  construction,  this  court  could  not  say 
that  the  indefinite  should  be  reduced  to  a  defi- 
nite limitation  by  the  death  of  the  widow  and 
the  payment  of  the  equality  money.  The  vest- 
ing or  the  estate  under  the  devises  is  in  no 
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manner  dependent  upon  the  event  of  the  death 
of  the  widow. 

Whether  the  required  payment  should  be 
construed  to  be  a  condition  subsequent,  or  a 
mere  trust  'operating  as  a  charge  upon  the 
estate,  are  questions  that  we  need  not  decide; 
but  courts  are  averse  to  construing  conditions 
to  be  precedent  where  they  might  defeat  the 
vesting  of  estates  under  a  will.  Ore&iceU  v. 
Lawiton,  7  Gill  &  J.  228.  240. 

The  case  of  JOoe,  Smithy  v.  WMeTy  1  Barn. 
&  Aid.  713,  relied  on  by  the  defendant,  is  well 
explained  by  Rolfe,  B.,  afterwards  Lord  Chan- 
eeUar  Cran worth,  in  delivering  the  opinion  of 
the  Court  of  Exchequer  in  Doe,  Todd,  v.  Dum- 
bury,  8  Mees.  &  W.  514. 

The  case,  as  there  explained,  has  no  applica- 
tion to  a  case  like  the  present.  There  the 
party  for  whose  benefit,  or  for  the  benefit  of 
whose  immediate  nominee,  the  charge  was  to 


take  effect,  was  herself  the  party  the  failnreof 
whose  issue  was  in  question;  an(l  the  coort  np- 
on  the  whole  context  of  the  will,  ooochided 
that  the  charge,  which  was  certainly  not  to 
arise  till  after  the  failure  of  issue  in  questioa, 
was  to  arise,  if  at  all,  immediately  on  the  dealh 
of  the  tenant  for  life;  and  the  conseqneDce 
necessarily  was  that  the  failure  of  iasoe  can- 
templated  by  the  testator  was  a  failure  of  ianie 
at  the  death  of  the  tenant  for  life. 

The  case  of  Doe,  Todd,  v.  2>tt«s^rr  is  a  well 
considered  case,  and  is  a  stroDf  autboritv 
against  the  contention  of  the  defenaant  in  this 
case.  It  follows  that  this  court  is  of  opinion 
that  the  devises  over  to  Mrs.  Pennington  and 
her  son  were  void,  as  being  too  remote,  and. 
as  the  consequence,  the  estate  has  devolved 
upon  Mrs.  Pennington  as  heir  at  law  of  ber 
father  and  of  her  sister;  and  therefore  the 
decree  of  the  Court  behw  mu$t  be  affirmed. 
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Charles  H.  SPRAQUE  et  al..  Assignees,  etc. 
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liAiid  whleh  hjui  been  ooiiTeyed  bj-  an 
inaolTent  debtor  to  a  bona  fide  purohaBer  for 
value,  by  a  deed  which  is  not  reoorded  un- 
til after  vendor's  aasifirnnient  in  inaolveooy,  does 
not  pass  to  the  aasifimee,  but  the  title  thereof  is 
in  the  purchaser. 

(May  11, 1889.) 

ON  report  from  the  Suffolk  Superior  Court. 
%  Judgment  for  plaintiff. 


The  bill  in  this  case  sought  a  decree  requir- 
ing defendants  to  release  ful  claim  to  the  real 
estates  described  therein  for  the  purpose  of 
completing  plaintiff's  title  and  removmg  a  clood 
upon  the  same.  A  cross  bill  was  filed  by  de> 
fendants  praying  for  the  same  relief  against 
plaintiff. 

At  the  trial  it  was  agreed  that  Mayer  J. 
Cohen  was,  on  August  11,  1886,  the  owner 
of  the  premises  described  in  the  plaintiff's  bQl 
of  complaint;  that  Cohen  on  that  day  executed 
a  deed,  purporting  to  convey  the  property  to 
Uyman  Cline  and  Abraham  Cline;  that  on  the 
next  day  said  deed  was  sent  by  mail  to  the 
Registry  of  Deeds  for  the  County  of  Norfolk 
for  record;  but  no  money  was  sent  to  pay  for 
said  record,  and  the  deed  remained  in  the  reg- 


NOTS.— Attiflmment  for  benelU  of  creditors:  what 
does  not  pass  to  assignee. 

A  general  aasifirnment  for  the  benefit  of  oreditora 
does  not  pass  to  the  aasigrnee  any  interest  in  prop- 
erty before  fraudulently  transferred  by  the  as- 
signor, nor  any  rigrht  to  impeach  or  set  aside  such 
fraudulent  tnuisfer.  Such  right  belongs  to  the 
creditors  alone  (Bouton  v.  Dement,  11  West.  Bep. 
440,1128  111.  142;  Iieach  v.  Kelsey.  7  Barb.  406 ;  Van- 
dyke  v.  Christ,  7  Watts  ft  S.  878) ;  and  the  same  rule 
applies  to  a  mortgage.  Flower  v.  Cornish,  26  Minn. 
47^;  Re  Raymond,  27  Hun,  611 ;  Anderson  v.  Rob- 
erts, 18  Johns.  516. 

No  one,  by  his  mere  voluntary  assignment,  can 
transfer  to  his  voluntary  assignee  a  right  of  action 
whichHie  does  not  himself  possess  (Leonard  v.  din- 
ton,  26  Hun,  2B2);  and  where  an  insolvent  makes  a 
fraudulent  transfer  of  property  to  defraud  his 
creditors,  so  as  to  deprive  himself  of  the  right  to 
reclaim  it,  he  cannot  by  a  merely  voluntary  assign- 
ment  give  the  assignee  that  right.  BrowneU  v. 
Curtis,  10  Paige,  210 ;  Browning  v.  Hart,  6  Barb.  96; 
Housel  V.  Cramer,  18  Neb.  801.  See  Jones  v.  Yates, 
9  Bam.  ft  C.  632, 17  E.  C.  L.  486;  Estabrook  v.  Mes- 
sersmlth,  18  Wis.  546 ;  Wakeman  v.  Barrows,  41 
Mich.  868;  Van  Heusen  v.  KadcUff,  17  N.  Y.  680; 
Heinrichs  v.  Woods,  7  Mo.  App.  286;  Metcalf  v. 
Tan  Brunt,  87  Barb.  028. 

The  assignee  takes  only  the  debtor's  rights ;  he  is 
not  a  purchaser  in  good  faith.    Brown  v.  Brabb 
(Mich.)  10  West  Rep.  802;   CampbeU  P.  Press  ft 
Mfg.  Co.  y.  Walker,  2»  Fla.  412. 
AT..R.A. 


He  takes  the  property  subject  to  all  prior  Ueosto 
which  it  was  liable  at  the  time  of  the  aasignment, 
Yates  V.  Dodge,  11  West.  Hep.  826, 123  lU.  50. 

Rule  applied  to  reoeiven  in  supplemeDtary  pro- 
ceedings. Hayner  v.  Fowler,  16  Barb.  8QB ;  Bates  v. 
Wiggin,  87  Kan.  4t. 

Bona  fide  purehoBer  far  value,  pnoteeted. 

A  purchaser  la  not  affected  by  the  frandiilenft  In- 
tent of  his  vendor  unless  be  has  notioe.  Bnnka 
Iron  ft  8.  Works  v.  Breenahan  (MiohJ  10  West.  Bepw 
194. 

A  purchaser  from  a  fraudulent  grantee,  for  a 
valuable  consideration,  without  notice,  takes  good 
title.  Uonberger  v.  Baker,  4  West.  Rep^  7«,  86  Mo. 
447 ;  Craig  v.  Zimmerman,  4  West.  Rep.  360, 87  Mo. 
476 ;  Ashland  Sav.  Bank  v.  Mead,  1  New  Eng.  Bep. 
161, 68  N.  H.  486;  Zoeller  v.  Riley,  1  Cent.  Rci».  li. 
100  N.  Y.  102. 

An  Innocent  grantee  for  value  la  not  afleoMd  by 
fraud  of  his  grantor :  oltter.  In  voluntaiy  coowr- 
anoes.    Woody  v.  Dean,  24  8.  CtfO. 

The  equity  of  a  purchaser  for  a  valuable  oonrtd- 
eration  is  greater  than  that  of  aoredltor.  I^ooa  v. 
Leahy,  16  Oreg.  8. 


Voluntary  conveyance  good  as  ooalfut 
eredttoTi. 
A  voluntary  conveyance  is  good  as  against  f 
quent  creditors,  unless  executed  as  a  cover  for  fM- 
ure  schemes  of  fraud.  Moore  v.  Page,  Ul  U.  &  W 
(28  L.  ed.  878);  Sexton  ▼.  Wheaton,  21 U.  8. 8  WteaLSV 
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istry  of  deeds  unrecorded  until  March  1 ,  1888, 
when  it  was  recorded;  that  on  March  2,  1888, 
Abraham  and  Hyman  Cline  executed,  for  a 
Taluable  consideration,  a  deed  purporting  to 
convey  said  premises  to  the  plaintiff,  which 
•deed  was  recorded  on  the  same  day;  that  on 
I^ovemher  16,  1886,  Cohen  filed  his  petition  in 
the  CJourt  of  Insolvency  for  the  County  of  Suf- 
folk, and  upon  said  petition  was  adjud|;ed  an 
insolvent  debtor,  and  a  warrant  was  issued,  and 
due  proceedings  had;  and  on  the»  second  day 
of  December,  1886,  the  defendants  were  ap- 
pointed the  assignees  in  insolvency  of  the  estate 
of  the  said  Cohen,  and  the  same  was  duly  as- 
signed to  them,  by  a  proper  assignment  by  the 
judge  of  said  court  of  insolvencv,  and  the  de- 
fendants are  still  assignees  of  the  said  estate. 
The  defendants  recoroed  said  assignment  in  the 
Registry  of  Deeds  for  the  Coanty  of  Norfolk, 
on  the  28th  day  of  April,  1887. 

The  court,  (Pitman,  J,,  presiding),  found 
that  the  whole  evidence  was  such  as  to  war- 
rant the  conclusion  that,  prior  to  the  assign- 
ment, the  creditors  and  assignees  had  knowl- 
edge that  the  premises  had  been  sold  and  bad 
reason  to  believe  that  a  deed  had  been  given  to 
the  purchaser,  but  that  it  was  unauthorized  to 
:flnd  that  they  had  actual  notice  thereof. 

The  court  ruled  that  plaintiff's  deed  was 
not  valid  in  law  against  the  assignees,  and  that 
he  was  not  entitled  to  relief  upon  his  original 
bill,  and  at  the  request  of  the  parties  reported 
the  case  for  the  determination  of  the  supreme 
Judicial  court. 

Mewn,  H.  B.  Fales  and  8*  H«  Tynip  for 
plaintiff. 

Mr,  C*  H.  Sprafi^e  for  defendants. 

Morton*  Gh.  J,,  delivered  the  opinion  of  the 
•court: 

This  case  raises  the  question  whether  land 
which  has  been  conveyed  by  an  insolvent 
•debtor  to  a  bona  fide  purchaser  for  a  valuable 
oonsideration  bv  a  deed  which  is  not  recorded 


until  after  the  assignment  in  insolvency,  passes 
to  the  assignee. 

We  are  not  aware  that  this  question  has  been 
directly  adjudicated  by  this  court. 

The  Insolvent  Law  provides  that  "The  as- 
signment shall  vest  in  the  assignee  all  the 
propertv  of  the  debtor,  real  and  personal,  which 
ho  could  have  lawfully  sold,  assigned  or  con- 
veyed, or  which  might  have  been  taken  on  ex- 
ecution, upon  a  judgment  against  him,  at  the 
time  of  the  first  publication  of  the  notice  of 
issuing  the  warrant."  Pub.  Stat.  chap.  167, 
§46. 

The  ^neral  purpose  of  the  law  is  to  vest  in 
the  assignee  for  distribution  among  the  credit- 
ors all  the  property  belonging  to  the  debtor 
except  such  as  is  exempt  from  being  taken  on 
execution.  It  therefore  vests  all  the  property 
of  the  debtor  which  he  could  lawfully  have 
sold,  or  which  might  have  been  taken  on 
execution  against  him,  the  last  clause  being 
intended,  as  stated  by  Chief  Juitiee  Shaw,  to 
reach  '*  property  which  he  had  fraudulently 
conveyea,  without  adequate  consideration, 
such  a  conveyance  of  property,  which  would 
be  good  against  himself,  but  which  his  credit- 
ors might  attach  or  take  on  execution."  Grant 
V.  Lyman,  4  Met.  470-478. 

But  it  Ib  not  within  the  purpose  of  the  law 
that  the  assignee  should  taae  property  which 
does  not  belong  to  the  debtor,  even  though  the 
title  is  in  him,  if  he  has  a  bare  legal  title  and 
no  beneficial  interest  in  it.  It  has  accordingly 
been  held  in  several  cases  that  property  held  oy 
the  debtor  in  trust  for  others  does  not  pass  to 
the  assignee,  although  the  legal  title  and  the 
apparent  ownership  is  in  the  debtor,  and  al- 
though individual  creditors  who  had  no  notice 
of  the  trust,  might  take  it  on  execution.  Au- 
denried  v.  BetteUy,  5  Allen,  882;  Chaee  v. 
Chapin,  180  Mass.  128;  Hoime9  v.  W%ne7ie9ter, 
188  Mass.  140;  SibUy  v.  Quingwamond  Nat 
Bank,  188  Mass.  528;  Law  v.  Weleh,  189  Mass. 


(6  L.'ed.  608);  Hinde  v.  Longrwortb,  24  U.  S.  11  Wheat. 
199  (6  L.  ed.  464);  Mattinflrly  v.  Nye,  76  U.  S.  8  WalL 
JffO  ao  L.  ed.  380);  Kehr  v.  Smith,  87  U.  S.  80  WaU.  81 
(29  L.  ed.  818);  Smith  v.  Vod^es,  92  U.  8. 188  (28  L.  ed. 
481):  Jones  v.  aifton,  101  U.  8.  226  (26  L.  ed.  90B): 
Graham  V.  La  CroSBO  ft  M.  R.  Co.  102  U.  S.  148  (26  L. 
ed.  106);  Clark  v.  Klllian,  103  U.  S.  768  (26  L.  ed.  607); 
Wallace  v.  Penfleld,  106  U.  S.  260  (27  L.  ed.  147);  Her- 
bach  V.  Hill,  112  U.  8. 144  (28  L.  ed.  670). 

Sale;  when  vitiated  for  fraud. 

To  impeach  a  conveyance  made  for  a  valuable 
consideration,  or  a  mortcacre  for  value,  or  an  aseign- 
ment  by  way  of  lawful  security,  or  an  antenuptial 
•settlement,  it  is  neoeesary  to  show  fraudulent  in- 
tent on  the  part  of  the  grantee,  or  that  he  took 
with  notice  of  the  grantor^s  fraudulent  Intent. 
Prewit  V.  Wilson,  108  U.  S.  22  (26  L.  ed.  360);  Carpen- 
ter V.  Muren,  42  Barb.  800:  Oriffln  v.  Cranston,  1 
BoBw.  281;  Jackson  v.  Mather,  7  Cow.  801:  Fifleld  v. 
Gaston,  12  Iowa,  218;  Magsiao  v.  Thompson,  82  U. 
8.  7  Pet.  818  (8  L.  ed.  709);  Baudin  v.  RolifT.  1  Mart. 
N.  8. 166. 14  Am,  Dec.  181;  Crawford  v.  Kirksey,  66 
Ala.  282,  28  Am.  Bep.  704;  Hall  v.  Heydon,  41  Ala. 
Z42;  Covanhovan  v.  Hart,  21  Pa.  496;  Diefendorf  v. 
Oliver,  8  Kan.  365;  Wilson  v.  Fuller,  0  Kan.  176; 
Bump,  Fraud.  Con  v.  227  et  seq. 

The  fraud  which  will  vitiate  a  sale  must  be  mut- 
xial,  that  Is,  must  be  Intended  by  both  parties  there- 
SL.R.A. 


to,  or  by  one  and  be  aoqulSBeod  in  and  furthered 
by  the  other,  with  knowledge  of  the  former^ 
fraudulent  purpose.  Horbach  v.  Hfll,  112  tJ.  8. 144 
(28L.ed.670). 

It  is  absolutely  essential  that  both  parties  concur 
in  the  fraud.  Herring  v.  Wlckham.  20  Gratt.  628; 
Kenney  v.  Dow,  10  Mart.  (O.  8.)  677;  Laughton  v. 
Harden,  68  Maine,  208;  Prewit  v.  Wilson,  108  U.  S.22 
(26  L.  ed.  360). 

Although  a  sale  may  be  made  on  the  part  of  the 
vendor  with  the  intent  to  hinder,  delay  or  defraud 
his  creditors,  the  title  of  the  vendee  is  not  affected 
thereby,  unless  he  had  previous  notice  or  knowl- 
edge of  the  fraudulent  intention  of  the  vendor. 
Buhl  v.  PhiUipe,  48  N.  Y.  126, 8  Am.  Bep.  522 ;  Prewit 
V.  Wilson,  108  U.  8. 22  (26  L.  ed.  860);  Fraser  v.  Passage, 
6  West.  Bep.  869, 68  Mich.  651;  Lyons  v.  Leahy,  16 
Oreg.  8;  Benson  v.  Maxwell,  (Pa.)  12  Cent  Bep.  600, 
21  W.  N.  C.  446. 

Although  a  grantor  is  insolvent  when  a  deed  is 
made,  and  may  have  entertained  a  secret  hope  of 
saving  something  which  would  be  beyond  the  reach 
of  his  creditors,  yet  in  the  absence  of  evidence  that 
his  grantees  knew  of  his  insolvent  condition,  and  if 
the  price  paid  was  not  much  less  than  its  actual 
market  value  at  the  time  of  the  conveyance,  there 
is  nothing  to  taint  the  transaction  with  a  suspicion 
that  it  was  done  with  the  intention  to  delay  or  de- 
fraud the  creditors.  Orwig  v.  Merrill,  69  Iowa,  788. 
See  MilUken  v.  Hathaway  (Mass.)  1  L.  B.  A.  510. 
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When  we  consider  tbe  nature  of  the  right  of 
a  creditor  to  take  on  execution  property  of  the 
judgment  debtor  which  has  been  conveyed  by 
an  unrecorded  deed,  we  see  that  it  is  a  right 
founded  upon  an  e8topi)el  of  the  grantee  in 
the  deed,  to  set  up  his  title.  The  statute  de- 
clares that  an  unrecorded  deed  "shall  not  be 
valid  as  against  any  person  other  than  the 
grantor  or  lessor  and  his  heirs  and  devisees,  and 
persons  having  actual  notice  of  it."  Pub.  Stat. 
chap.  120,  ^  4. 

It  does  not  declare  the  deed  to  be  void  and 
of  no  effect;  on  the  contrary,  it  recognizes  it 
as  valid  against  the  grantor,  his  heirs  and  dev- 
isees, and  all  other  persons  who  have  notice 
of  it.  Such  a  deed  conveys  the  title  to  the 
grantee.  A  creditor  of  the  grantor,  without 
notice  of  tbe  deed,  ma^  take  the  land  on  ex- 
ecution; but  he  has  this  right,  not  because  it 
is  the  property  of  the  Grantor,  but  because  the 
ffrantee,  in  violation  of  our  Registry  Laws,  has 
Tailed  to  record  his  deed,  has  thereby  com- 
mitted a  constructive  fraud  upon  the  purchaser 
or  creditor,  and  is  therefore  estopped  to  set  up 
his  title  against  him. 

The  riffht  of  an  attaching  creditor  is  a  per- 
sonal rignt  of  estoppel  against  the  grantee 
which  inures  to  his  own  benefit  solely,  and  not 
to  the  benefit  of  other  creditors.  The  grantee, 
by  removing  the  attachment  or  redeeming  from 
the  levy  and  recording  his  deed,  may,  without 
any  further  conveyance,  perfect  his  title  as  to 
aU  the  world  and  prevent  any  other  creditor 
from  asserting  a  similar  right  of  estoppel 
against  him. 

We  do  not  think  that  such  a  personal  right 
in  a  creditor,  of  estoppel  against  a  third  per- 
son, was  intended  to  pass  to  the  assignee  or  to 
inure  for  h's  benefit.  It  is  true  that  land  con- 
veyed by  an  unrecorded  deed  may  "be  taken 
on  execution  upon  a  judgment  against"  the 
insolvent  debtor,  but  it  is  not  "the  property 
of  the  debtor."  It  could  not  be  taken  on  exe- 
cution by  all  the  creditors,  but  only  by  credit- 


ors without  notice  of  the  deed.  The  statute 
contemplates  that  all  "the  property  of  the 
debtor,"  however  covered  up  or  concealed, 
which  could  be  sold  by  him,  or  taken  on  exe- 
cution by  his  creditors,  should  pass  to  the 
assignee,  but  not  property  belonging  to  other 
persons.  If  the  assi^ee  prevails  in  this  case, 
he  takes  property  which  belongs  to  the  plaiDtill 
and  not  to  the  insolvent  debtor,  and  retains  also 
the  full  consideration  which  the  debtor  has  re- 
ceived from^the  plaintiff,  of  which  his  estate 
has  the  benefit.  We  do  not  think  that  tbe 
necessary  or  reasonable  construction  of  the  In- 
solvent Law  leads  to  so  unjust  a  result. 

The  defendant  relies  upon  Bingham  v.  Jor- 
dan, 1  Allen,  373.  It  was  there  held  that  where 
personal  property  of  the  debtor  had  been  mort- 
gaged, but  where  the  property  had  not  been 
delivered  nor  the  mortgage  recorded,  it  passed 
to  the  assignee. 

In  the  case  of  an  unrecorded  mortgage  of 
personal  property,  the  mortgagee  takes  no  title 
which  be  can  assert  against  anybody  except  the 
mortgagor.  Every  creditor  of  the  mortgagor, 
though  having  notice  of  the  mortgage,  can 
take  the  property  on  execution.  Trarii  v. 
Bishop,  13  Met.  304. 

Whether  the  doctrine  of  that  case  would  be 
held  to  extend  to  the  case  of  the  sale  of  per- 
sonal property  for  an  adequate  oonsideratioa 
and  with  the  payment  of  the  price,  though 
without  any  delivery,  we  need  not  conaid^. 
Bugan  v.  JVichoU,  125  Mass.  43. 

There  are  so  many  and  great  differences  be- 
tween a  mortgage  of  personal  property  and  the 
sale  of  real  estate  for  an  adequate  considera- 
tion, that  we  cannot  regard  that  case  as  a  con- 
trolling authority  in  favor  of  the  assignee 
in  the  case  before  us.  We  are  of  opinioo, 
therefore,  that  the  plaintiff  Smyihe  is  entitled 
to  the  relief  he  seeKs  in  his  biU,  and  that  the 
cross  bill  of  the  assignees  should  be  dis- 
missed. 

Becrees  accordingly. 
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Bartholomew  FAGUNDES,  Regpt,, 

CENTRAL  PACIFIC  R.  CO.,  AppU 

(....Cal ) 

1.  A  laborer  employad  by  a  railroad 
company  to  remove  mow  and  other  ob- 
structions from  its  track,  and  under  the  Immedi- 
ate control  of  a  road  master,  is  a  fellow  servant 
of  a  track  walker  and  a  conductor;  and  If  he  is 
killed  in  consequence  of  their  neffllgenoe  no  re- 
covery can  be  had  aerainst  the  company  for  his 
death. 

-  The  denial  of  a  motion  of  nonsoit  before 
the  introduction  of  defendant's  evidence  will  not 
prevent  the  grantinir  of  such  a  motion  after  de- 
fendant's evidence  has  been  introduced,  if  a  ver- 
dict tor  the  plaintiff  could  not  be  sustained  upon 
the  evidence. 

{PaUnonand  ThomUm^  JJ.,  (iisaent,) 

Note.— Fellow  servants ;  who  are.  See  Louisville 
&  N.  R  Co.  V.  Martin,  anU,  882;  Muhlman  v.  Un- 
ion Pac.  B.  Go.  2  L.  R  A.  102;  Elliot  v.  Chicago, 
M.  ft  St.  P.  R  Co.  anU,  af& 
R,  A. 


(April  aO,  1889.) 

APPEAL  by  defendant,  from  an  order  of 
the  Superior  Court  of  Placer  County^ 
wanting  a  new  trial  in  an  action  to  recover 
damages  for  the  death  of  plain tifTs  son,  alleged 
to  have  resulted  from  defendant's  negligence,  in 
which  a  nonsuit  had  been  granted.    Seeened^ 

In  bank.    Commissioner's  opinioo. 

The  facts  sufficiently  appear  in  tbe  opinion. 

Messrs.  Hale  ft  Craiip  for  appellant 

Messrs,  T.  H*  Laine  and*  WaUaee  ft 
Prewett  for  respondenl. 

Foote*  C.  delivered  the  following  opinion: 
The  plaintiff  brought  this  action  to  recover 
damages  for  the  deatn  of  his  son,  caoaed  by  tbe 
alleged  carelessness  of  the  defendant. 

After  the  introduction  of  tbe  evideoce  on  the 
part  of  the  plaintiff,  the  defendant  moved  for 
a  nonsuit,  which  was  refused.  It  then  intro- 
duced evidence  in  its  own  behalf,  after  the 
conclusion  of  which  a  motion  for  a  nonsuit  was. 
again  made  and  granted.    The  plaintiff  tbe& 
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moved  for  a  Dew  trial,  which  the  court  allowed, 
from  which  the  defendant  appeals. 

There  is  no  conflict  in  the  evidence.  The 
deceased  was  a  laborer  employed  by  the  de- 
fendant to  remove  snow  and  other  obetnictions 
from  its  track,  and  was  under  the  immediate 
control  of  a  road  master.  He  had  directed  the 
former  to  take  his  place  in  the  car  having 
sleeping  accommodations,  in  company  with 
other  laborers,  to  be  transported  by  an  expect- 
ed train  to  another  part  of  the  road,  in  order 
that  he  mi^ht  perform  certain  work  which  had 
to  be  done  in  clearing  the  track  of  snow. 

The  laborers  were  asleep  in  the  car  on  a  side 
track,  when  a  train,  which  had  to  get  upon 
that  track  in  order  to  permit  a  passenger  train 
to  pass,  collided  with  the  car  in  such  a  way  as 
to  cause  a  snow-shed  to  fall  upon  it,  whereby 
the  deceased  was  kiUed.  The  accident  was 
primarily  caused  by  a  track  walker  by  the  name 
of  Joe  Kabbitt,  who  interfered  with  a  switch 
with  which  he  had  no  concern,  turning  the  car 
wheels  in  the  wrong  direction,  and  of  the  con- 
ductor of  the  train,  perhaps,  in  not  being  suf- 
ficiently on  the  alert  to  prevent  the  intermed- 
dling of  Rabbitt. 

Conceding,  without  deciding,  that  the  evi- 
dence was  responsive  to  the  issues  made  by  the 
pleadings,  the  question  to  be  determined  is 
whether  or  not  the  Central  Pacific  Railroad 
Company  is  responsible  for  the  carelessness  of 
the  conductor  and  track  walker.  If  they  are 
to  be  held  as  the  fellow  servantsof  the  deceased, 
and  engaged  about  the  business  of  their  common 
master,  in  the  same  general  employment,  then 
the  companv  would  not  be  responsible,  unless 
the  record  snows  that  the  defendant  neglected 
to  use  ordinary  care  in  the  selection  of  the  con- 
ductor and  track  walker.  Civil  Code,  §  1970; 
tiUphens  v.  Doe,  78  Cal.  28;  McLean  v.  Bhte 
Paint  Gravel  Min.  Co.  51  Cal.  257;  Fisk  v. 
Central  Pac.  tt.  Co,  72  Cal.  42;  Brown  v.  Cen- 
tral  Pac.  R.  Co.  72  Cal.  623. 

There  is  nothing  in  the  evidence  which  tends 
to  show  any  negligence  on  the  part  of  the  de- 
fendant in  the  selection  of  the  employes  whose 
carelessness  caused  the  casualty.  Neither  the 
conductor  nor  track  walker  is  shown  to  have 
had  anything  to  do  with  the  selection  of  em- 
ployes for  the  company,  nor  is  it  made  evident 
that  either  of  them  was  in  any  sense  managing 
assistant  for  it  in  the  conduct  of  its  general 
business  as  a  railroad  company.  They  bad 
with  the  laborer  who  was  killed  certain  duties 
to  perform  as  employes  of  the  company,  in  the 
same  general  busmess.  The  conductor  ran  the 
train ;  the  track  walker  was  to  see  that  the  track 
was  clear  of  obstructions,  and  to  signal  when 
they  existed;  the  laborer  was  en^ged  on  his 
part  in  helping  to  keep  the  track  m  good  order, 
BO  that  the  trams  might  run  upon  it  in  safety. 
They  all  must  have  known  the  dangers  incident 
to  their  employment.  They  were  fellow  serv- 
ants of  the  same  employer,  and  employed  by 
it  in  the  same  general  business.  The  deceased 
met  his  death  through  the  negligence  of  the 
conductor  and  track  walker,  and  not  that  of 
the  railroad  company,  which,  therefore,  is  not 
responsible. 

The  exception  taken  to  the  order  permitting 
the  defendant  to  renew  its  motion  for  a  nonsuit 
after  introducing  its  evidence  is  not  well  taken; 
for  if  the  motion  had  been  denied,  and  a  ver- 
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diet  found  for  the  plaintiff,  it  would  have  been 
the  duty  of  the  court  to  have  set  aside  the  ver> 
diet  as  not  supported  by  the  evidence.  Van- 
d^<yrd  v.  Fo9teT,  65  CaL  49. 

In  cases  where  the  facts  are  undisputed,  the 
question  of  negligence  is  a  question  of  law,  to 
be  passed  on  by  tne  court.  Glascock  v.  Centred 
Pac.  R  Co.  78  Cal.  187,  and  cases  cited. 

The  judgment  of  nonsuit  was  correct,  and 
the  order  granting  a  new  trial  should  have 
been  refused.  For  these  reasons  we  advise 
that  the  order  appealed  from  be  reversed. 

We  concur:  Belcher*  C.  C;  Haj-ne,  C. 

Per  Cnriam: 

For  the  reasons  given  in  the  foregoing  opin- 
ion, the  order  appealed  from  is  reversed. 

Paterson, «/.,  dissenting: 

I  am  unable  to  distinguish  this  case  from 
McKune  v.  California  SouViern  Railroad  Com- 
pany, and  other  recent  cases,  in  which  it  has  been 
held  here  that  an  em  ploy  6  in  one  department  of 
a  business,  like  railroading  or  mining,  is  not  & 
fellow  servant  of  an  employe  in  another  and 
different  department  of  the  business. 

In  McKune  v.  California  Southern  Railroad 
Company,  60  Cal.  802,  it  was  held  that  a  train 
dispatcher  and  material  man  was  not  a  fellow 
servant  of  an  ordinary  track  laborer. 

Mr.  Justice  Field,  in  a  recent  case,  said :  "The 
question  in  all  cases,  therefore,  is,  What  is  es- 
sential to  render  the  service  in  which  different 
persons  are  en^ged  a  common  employment? 
And  this  question  has  caused  much  conflict  of 
opinion  between  different  courts,  and  often 
much  vacillation  of  opinion  in  the  same  court. 
.  .  .  There  is,  in  our  judgment,  a  clear  distinc- 
tion to  be  made  in  their  relation  to  their  com- 
mon principal  between  servants  of  a  corpora- 
tion, exercising  no  supervision  over  those  en- 
gaged with  them  in  the  same  employment,  and 
agents  of  the  corporation,  clothed  with  the  con- 
trol and  management  of  a  distinct  department, 
in  which  their  duty  is  entirely  that  of  direction 
and  superintendence.  A  conductor,  having 
the  entire  control  and  management  of  a  railway 
train,  occupies  a  very  different  position  from 
the  brakemen,  the  porters,  and  other  subordi- 
nates employed.  He  is,  in  fact,  and  should  be 
treated,  as  the  personal  representative  of  the 
corporation,  for  whose  negligence  it  is  reponsi- 
ble  to  subordinate  servants  .  .  .  In  no  proper 
sense  of  the  terms  is  he  a  fellow  servant  with 
the  firemen,  the  brakemen,  the  porters  and 
the  engineer.  The  latter  are  fellow  servants 
in  the  running  of  the  train  under  his  direction; 
as  to  them  and  the  train  he  stands  in  the  place 
of  and  represents  the  corporation.  As  ob- 
served by  Mr.  Wharton,  in  his  valuable  treatise 
on  the  "Law  of  Negligence:  .  .  .  'The  true 
view  is  that,  as  corporations  can  act  only 
through  superintending  officers,  the  negligences 
of  those  officers  with  respect  to  other  servants 
are  the  negligences  of  the  corporation.'  Sec- 
tion 282  a." 

A  large  number  of  cases  are  cited  and  re- 
viewed m  support  of  the  principle  of  law  enun- 
ciated therein. 

■  In  that  case  the  plaintiff,  an  engineer,  re- 
ceived injuries  through  the  negligence  of  the 
conductor  of  his  train,  and  it  was  held  that  the 
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relation  of  feUow  servant  did  not  exist,  and  the 
company  was  liable.  Chicago,  M,  dt  St.  P.  R. 
Co,  V.  jfow,  112  U.  8.  377  [28  L.  ed.  787]. 

But  the  exigencies  of  tbis  case  do  not  require 
us  to  say  that  tbe  engineer  of  a  train  is  not  a 
fellow  servant  with  any  other  of  the  employes 
on  tbe  same  train  with  him.  We  have  held 
that  a  conductor  and  brakeman  are  fellow  serv- 
ants.   Baughman  v.  SuperiorCourt,  72  Cal.  578. 

The  case  before  us  is  a  mucb  stronger  case 
against  the  company  than  the  one  above  re- 
ferred to,— 6'^t«^,  M.  dft  St  P.  R.  Co.  V.  Boss. 

The  relationship  between  those  who  caused 
the  accident  here  and  the  deceased  was  not 
nearly  so  close  as  that  of  employes  on  the  same 
train.  The  deceased  was  a  laborer  employed 
by  defendant  to  remove  snow  and  other  ob- 
structions from  its  track,  and  was  under  the 
immediate  control  of  a  road  master.  There 
was  no  contributory  negligence  on  his  part  in 
sleeping  in  the  car  on  a  side  track  under  direc- 
tions of  the  road  master.  MeKvne  v.  Calif  or- 
via  Southern  R.  Co.  supra. 

It  is  admitted  that  the  accident  was  primari- 
ly caused  through  the  negligence  of  a  track 
walker,  named  rabbitt,  and  tbe  conductor  of 
the  train  which  collided  with  the  car  in  which 
the  laborers  were  sleeping. 


The  case  before  us  is  very  much  like^. 
Louis  Railroad  Company  v.  Weaver,  35  Kan.  412, 
11  Pac.  Rep.  408.  The  question  there  wm 
whether  a  section  boss  was  a  fellow  servant  of 
an  engineer,  and  it  was  held  that  he  was  not 
The  court  said: 

"The  division  road  master  and  the  sedioo 
foreman,  and  his  assistants,  were  in  one  line  of 
dut^,  while  the  trainmen  were  in  another  and 
a  different  line  of  duty,  and  each  set  within  its 
own  line  of  employment  represented  tbe  mis- 
ter as  to  the  other  set,  and  the  members  of  one 
set  were  not  the  near  fellow  servants  with  the 
members  of  the  other  set." 

In  the  same  volume  of  the  Pacific  Repoiter, 
at  page  545,  another  somewhat  similar  case  is 
reported  {Uobson  v.  New  Mexico  Railroad  Com- 
pany,) in  which  the  court  held  that  a  teamster 
engaged  in  hauling  ties  for  the  conatraction  of  a 
raiir^Bid  was  not  consociated  with  the  engineer 
of  the  train  on  which  tbe  teamsters  and  other 
workmen  were  in  the  habit  of  riding  back  and 
forth  from  their  headquarters  to  tbe  place  of 
work,  so  as  to  defeat  the  recovery  against  their 
common  master  for  injuries  reoeiv^i  througli 
the  negligence  of  the  engineer. 

ThorntoUt  J.: 

I  concur. 
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John  B.  LAIDLEY  et  al. 
(....W.Va.....) 
^1.   If.a  deed  firornhnsliand  and  wife  eon- 
*Head  notes  hj  Bbann on,  J. 


▼eying  land  of  the  wife  be  Told  as  to  her 

because  of  defective  certificate  of  her  exuBina- 
tion  and  acknowledgment,  and  after  the  death  of 
her  husband  she  convey  the  land  to  another  wttb 
notice  of  the  former  deed,  yet  the  second  piu^ 
chaser  will  not  be  affected  by  auch  notice,  tbe 
former  deed  being  void  and  paflnofr  no  rlalit, 
legal  or  equitable,  and  the  second  purchaaer  doa 


Note.— Deed:  ackfujwUdgment  by  married  woman, 

UnlesB  a  married  woman  acknowledges  her  deed 
in  the  manner  prescribed  by  statute,  the  law  pre- 
sumes she  acted  under  the  coercion  of  her  husband. 
Hepburn  v.  Dubois,  87  U.  S.  12  Pet.  846  (9  L.  ed.  1111). 

In  several  of  the  States  the  statute  requires  her 
acknowledgment  to  be  taken  separate  and  apart 
from  her  husband.  Goss  v.  Furman,  21  Fla.  406; 
Dowell  V.  Mitchell,  82  Ky.  47;  Rhea  v.  Rhenner,  2S 
U.  8. 1  Pet  106  (7  L.  ed.  72);  Wonder  v.  Phelps.  1 
Cent.  Rep.  406, 108  Pa.  172;  Davey  v.  Turner,  1  U.  B. 
1  DaU.  11  (1  L.  ed.  16);  Lloyd  v.  Taylor,  1  C.  8. 1  DalL 
17  a  L.  ed.  18):  Watson  v.  Dailey,  1  Binn.  470;  Lane 
V.  McKeen,  16  Maine,  804;  Dentsel  v.  Waldie,  80  Cai. 
188:  Bodley  v.  Ferguson,  80  CaL  611;  Smith  v.  Greer, 
31  Gal.  478;  Dow  v.  Gould  &  C.  8.  Min.  Co.81  CaL  68»; 
Marsh  v.  Mitchell,  26  N.  J.  Bq.  407;  Holt  v.  Agnew, 
67  Ala.  800:  Whiting  v.  Stevens,  4  Conn.  44;  Hyde  v. 
Morgan,  14  Conn.  104;  Call  v.  Perkins,  65  Maine.  480; 
Andrews  v.  Hooper,  18  Mass.  476:  Ela  v.  Card,  2  N. 
H.  176;  Gordon  v.  Haywood,  2  N.  H.  402;  Buchanan 
V.  Hazzard,  95  Pa.  240;  Sumner  v.  Conant,  10  Yt.  20; 
Manchester  v.  Hough,  5  Mason,  07. 

The  deed  of  a  wife,  not  examined  separately  from 
her  husband,  passes  neither  her  Interest  nor  that  of 
her  husband.  Rust  v.  Goff,  18  West  Rep.  608, 94 
Mo.  611. 

Certificate  of  acknowledament. 

The  certificate  of  a  notary  public  to  theacknowl- 
edgment  of  a  deed  by  husband  and  wife,  reciting 
that  the  wife  was  examined  by  the  notary  out  of 
the  presence  of  her  husband,  and  the  deed  ex- 
plained to  her,  is  prima /o^te  evidence  of  its  truth, 
and  evidence  to  overcome  it  must  be  clear.  Breok- 
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enridge  v.  Am.  Gent.  Ins.  Co.  4  West.  Rep.  666.  9 
Mo.  62. 

An  allegation  of  mistake  upon  the  part  of  the 
olBcer  will  not  authorize  the  admiasion  of  parol 
testimony  to  contradict  the  legal  effect  of  the  cer- 
tificate by  showing  that  the  clerk  took  tbe  acknowl- 
edgment out  of  the  county,  or  that  tbe  husbud 
was  present  when  the  deed  was  acknowledged  by 
the  wife,  or  that  the  clerk  failed  to  read  and  ex- 
plain the  contents  of  the  deed  to  her.  nie  mistake 
for  which  the  officer^  certificate  may  be  called  In 
question  is  not  a  mistake  as  to  the  form  or  manner 
uf  acknowledgment.    Cox  v.  Gill.  83  Ky.  669. 

If  the  acknowledgment  is  defective,  i«ndering 
the  dfied  void,  she  may,  after  her  husband^  death, 
ratify  it;  and  parol  evidence  is  admitted  to  show 
such  ratification.  Jourdan  v.  Jourdan,  9  Seig.  ii 
R.  268;  1  Devlin,  Deeds,  95. 

Separate  deed  of  wife  ineffeetuoL 

In  Pennsylvania  a  separate  deed  by  the  wife  is 
ineffectual  to  pass  title;  both  husband  and  wife 
must  join  in  the  conveyance.  Buchanan  v.  Hb- 
nrd,  96  Pa.  240;  Richards  v.  MoGleUand,  29  Pa.  «5; 
Glidden  v.  Strupler,  62  Pa.  400;  DonlMun  v.  Wrigirt^ 
68Pa.l67.  Butsee  Elsey  v.McDaniel,95Pa.«Stl 
Devlin,  Deeds,  p.  96. 

In  Indiana  it  is  held  that  without  her  husband 
joining,  her  deed  is  sufficient  to  convey  color  of 
tiUe.  Wright  v.  Kley  la,  2  West.  Rep.  216, 104  Ind.  2flL 
Compilianee  with  stattUory  forms. 

In  Kentucky  the  forms  prcaoribed  by  statute  ai« 
held  imperative  (EUIott  v.  Pelrsol,  26  U.  a  1  Pet. 
328,  7  L.  ed.  164);  while  in  Alabama  it  Is  held  that  a 
literal  compliance  with  the  statute  form  is  not  rs- 
quired.    Gates  v.  Hester,  81  Ala.  807. 


1880. 


CfiHTRAL  Lajvd  Co.  y.  Laiolbt. 


827 


not  hold  the  land  as  trustee  for  the  first  purchaser, 
and  equity  will  not  compel  him  to  convey  to 
the  first  purchaser,  nor  will  it  enjoin  the  second 
purchaser  from  prosecutincr  an  action  of  eject- 
ment to  recover  the  land  from  the  first  pur- 
chaser's possession  or  that  of  his  vendee. 

2.  Nor  will  equity  reftmd  to  the  first  pur- 
cfaaser  or  his  vendee  the  consideration  paid  by 
the  first  purchaser  by  personal  decree  a«rainst 
second  purchaser,  or  by  chanriner  it  on  the  land. 
The  covenant  of  warranty  In  the  deed  binds  the 
woman  no  further  than  to  pass  her  land,  even  if 
vaUd. 

a  Thoag^h  dnrlaiif  oorertnre  the  wUIb 
hrlmflf  suit  aipaiiist  her  hnsband  and 
others  to  n— ert  her  ri^t  to  liuid  ac- 
quired by  her  husband  in  his  name,  with  the  con- 
sideration naid  by  such  ilrst  purchaser,  reciting  in 
her  pleadinir  that  she  had  executed  such  deed  to 
such  first  purchaser  and  reoeivt^  the  considera- 
tion, and  obtain  a  decree  fpiving  her  such  land,  and 
declariuK  it  her  separate  estate,  that  will  not  estop 
her,  or  such  second  purchaser,  from  reoovering- 
the  land  from  the  firat  purchaser  or  his  vendee. 

4.  Thong^h  in  sueh  suit  she  so  recite  her 
fbnner  deed*  and  though  she  and  her  husband 
make  a  deed  to  another  person  for  one  acre 
within  the  bounds  of  the  tract  mentioned  in  the 
void  deed,  and  which  that  deed  had  reserved  to 
her,  describing  it  as  the  one  acre  reserved  in  the 
void  deed,  referring  to  that  deed  as  a  deed,  yet 
this  is  no  ratification  of  such  void  deed.  During 
coverture  she  cannot  ratify  such  void  deed  by 
mere  admissions  or  recitals  or  other  acts  in  paU^ 
but  only  by  acknowledgment  of  the  void  deed, 
or  the  execution  of  another  Instrument  with 
privy  examination,  acknowledgment  and  recor- 
dation, as  proscribed  by  the  statute. 

5.  Where  by  deed  land  was  conweyed 
dlrecstly  to  a  married  womaiit  prior  ^o  the 
Code  of  1868,  such  conveyance  did  not  create  in 
her  a  separate  estate;  but  the  husband  became 
entitled  to  a  fk^eehold  estate  in  the  land,  which 
would  continue  at  least  during  the  joint  lives  of 
the  husband  and  wife,  with  remainder  in  fee  to 
the  wife. 

A.  Insuehease»if  thehnsbaiidaiidwllb* 
by  a  deed  woid  as  to  her*  for  want  of  a 
proper  certificate  of  her  examination  and  ac- 
knowledgment, convey  the  land  to  a  party,  and 
put  him  in  posiesaion,  such  purchaser  is  entitled 
to  hold  that  possession  until  the  death  of  the 
husband;  and  the  wife  or  her  heirs,  or  anyone 
claiming  under  them,  have  no  right  of  entry 
until  the  husband's  death,  and  right  of  action 
does  not  accrue  to  them,  nor  does  the  Statute  of 
Limitations  run  against  them,  until  his  death. 

(February  11, 1880.) 


APPEAL  bjr  complainant,  from  a  decree  of 
the  Circuit  Court  of  Summers  County,  dis- 
missing the  bill  in  a  suit  to  have  defendant 
Laidley  declared  a  trustee  for  complainant  as  to 
certain  lands,  and  to  enjoin  him  from  prosecut- 
ing an  action  of  ejectment  therefor,  and  for 
other  relief.    Affirmed, 

The  facts  f  ulJyappear  in  the  opinion. 

i#r.  James  H.  Ferg^usoii.  with  Muart. 
Siaas  ft  Enslow*  for  appellant: 

Although  estoppel  is  odious  as  preventing  a 
pojty  from  stating  the  truth,  yet  it  is  favored 
when  it  promotes  equity. 

Com.  Di^.  title,  Estoppel, 

The  appbcation  of  the  principle  of  estoppel 
does  not  depend  upon  any  supposed  distinction 
S  L.  R.  A. 


between  void  and  voidable  acts  or  sales.  A 
person  having  received  a  benefit  in  one  char- 
acter, the  value  of  the  property,  shall  not  after- 
ward receive  the  same  thing  m  another  char- 
acter. 

Plenn  v.  HeUey,  19  111.  295;  Share  v.  Anderaan, 
7  Serg.  &  R.  43. 

Equitable  estoppel,  or  estoppel  in  pais,  is 
interpo8«Ml  to  prevent  injustice  and  euard 
against  fraud.  They  stand  on  the  broad 
grounds  of  public  policy  and  good  faith. 

Alexander  v.  Walter,  8  Gill,  289.  See  Titus 
V.  Morse,  40  Maine,  848;  Fryer  v.  RisheU,  84 
Pa.  521. 

Mrs.  Pennvbacker,  having  in  her  suit  against 
her  husband  and  others  sworn  that  she  bad 
sold  the  land  to  C.  P.  Huntington  and  exhibited 
her  deed  to  Huntington  as  the  basis  and  ground 
of  her  claim  to  the  proceeds  of  the  sale,  which 
were  by  decree  in  the  suit  vested  in  her,  she  is 
now  barred  from  setting  up  any  claim  against 
the  true  owners  of  the  land,  who  claim  under 
the  identical  deed  that  she  in  her  suit  relied  on 
for  relief  and  on  which  the  relief  was  granted. 

Cooley  V.  Steele,  2  Head,  e05;  Bradstreet  v. 
Clarke,  12  Wend.  602. 

Married  women  may  be  estopped. 

Bigelow,  Estoppel,  p.  515,  note  7;  Shivers  v. 
Simmons,  54  Miss.  520. 

Mrs.  Pennybacker  being  estopped, her  sranlee 
can  take  no  greater  rights  than  she  could  con- 
fer. 

Bigelow,  Estoppel,  title.  Privity,  p.  279  el  seq. 

The  equity  of  the  land  company  is  superior 
to  the  bare  leeal  title  of  the  defendant  Laidley, 
and  he  should  be  treated  as  holding  the  legal 
title  as  trustee  for  the  plaintiff  company,  per- 
petually enjoined  from  asserting  it,  and,  if  the 
court  so  sees  fit,  decreed  to  convey  to  the  said 
plaintiff. 

See  Warner  v.  Sickles,  Wriffht  (Ohio)  82; 
Shivers  v.  Simmons,  54  Miss.  520. 

In  case  the  court  should  be  of  the  opinion 
that  the  title  of  Laidley  is  valid  and  just, 
ri^ht  and  equitable,  beiore  he  can  be  per- 
mitted to  take  the  property  be  should  be  re- 
quired to  repay  to  the  plaintiff  the  purchase 
money  that  Mrs.  Pennybacker  was  paid,  less 
such  deductions  as  may  appear  proper,  on  ac- 
count of  the  rents  recefved. 

Moore  v.  Liffon,  22  W.  Va.  292;  Pilcher  v. 
Smith,  2  Head,  208;  Penn  v.  Beisey,  19  111.  11^95. 

Mr,  John  B.  Laidley.appellee  in  pro.  per.: 

Chaney  v.  TipUm,  3  Gill,  827. 882,  held  that 
a  deed  oi  the  wife's  land,  valid  as  to  the  hus- 
band, void  as  to  the  wife,  could  be  rescinded 
after  the  husband's  death  by  the  widow  with- 
out returning  the  money. 

Section  6,  chapter  78,  of  the  Code  provides 
that  if  not  executed  according  to  its  reauire- 
ments,  the  deed  of  a  married  woman  shall  not 
operate  to  pass  any  right,  title  or  interest  what- 
ever which  she  may  have  had  at  the  date  of 
the  deed. 

At  common  law  the  deed  of  a  marriiBd  woman 
was  void. 

If  the  plaintiff's  pretended  equitable  interest 
was  acquired  neither  by  the  rules  of  convey- 
ance of  such  titles  at  common  law,  nor  by  the 
provisions  of  the  statute,  it  has  no  such  equity. 

See  J'lhns  v.  Beardon,  11  Md.  465;  OiUespie 
V.  Bailey,  12  W.  Va.  70;  Bumfelt  v,  Clemens, 
46  Pa.  456;  Glidden  v.  Struplm',  52  Pa.  400; 
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Qrim'$  App,  106  Pa.  886;  Lowell  v.  Daniels,  2 
Gray  166;  Mustard  v.  WMford,  15  Gratt.  839; 
Bedinger  v.  Wharton,  27  Gratt.  867;  Fowler  v. 
Bhearer,  7  Mass.  14;  ir^«  v.  i2anrf  (N.  H.)  2 
New  Eng.  Rep.  858;  Martin  v.  i>tw^^y,  6 
Wend.  18. 

To  charge  the  purchase  money  on  the  land 
would  be  to  hold  the  void  deed  good  inequity; 
and  a  court  of  equity  cannot  give  effect  to  in- 
struments which  under  the  statute  law  are  in- 
operative. 

Mason  v.  Mason,  1  New  Eng.  Rep.  106,  140 
Mass.  68:  Merriam  v.  Boston,  C.  &  F.  R,  Go, 
117  Mass.  244;  Chandler  v.  Simmons,  97  Mass. 
608;  Gibson  v.  Sopher,  6  Gray,  279;  Concord 
Banky.  Bellis,  lOCush.  276;  Fowler  v.  Shearer, 
7  Mass.  14;  WiUiams  v.  Cudd,  26  8.  C.  213. 

A  married  woman's  deed,  unless  executed  in 
conformity  to  the  statute,  is  absolutely  void. 
Her  vendee  has  no  lien  on  the  land  for  Uie  pur- 
chase money  paid  and  by  her  consumed,  nor 
any  right  of  action  against  the  woman  person 
ally;  nor  can  he  recover  for  his  betterment;  nor 
can  innocent  purchasers  under  his  mortgage  be 
allowed  therefor,  except  as  against  her  claim 
for  damages  for  use  and  detention  on]y. 

Scott  V.  Battle,  86  N.  C.  184,  89  Am.  Rep. 
694:  Towles  v.  Fislier,  77  N.  C.  488;  Thomas  v. 
Thomas,  16  B.  Mon.  420;  Wood  v.  Terry,  30 
Ark.  885;  Whiteley  v.  Steioart,  68  Mo.  860;  Todd 
V.  Pittsburg,  Ft.  W.  &  C.  R.  Co.  19  Ohio  8t.  614, 
526;  Oglesby  Coal  Co.  v.  Pasco,  79  111.  164;  Mar- 
skaU  V.  Button,  8  T.  R.  645. 

Even  her  fraud  does  not  estop  her,  or  render 
her  liable  to  refund  the  purchase  money;  so  of 
the  void  deed  of  a  lunatic;  consequently,  not- 
withstanding such  defective  instrument,  she 
may,  by  proper  deed,  convey  a  good  title  to  a 
third  party,  clear  of  any  hen  for  refunding 
purchase  money. 

Sogers  v.  Walker,  6  Pa.  871,  874;  Keen  v. 
Hartman,  48  Pa.  497. 


a*  J.,  delivered  the  opinion  of  the 


Bra 

court: 

By  deed  dated  18th  August,  1865,  Rebecca 
J.  Everett  conveyed  to  Sarah  H.  G.  Penny- 
backer,  then  a  married  woman,  240  acres  of 
land,  now  within  the  City  of  Huntington.  By 
a  deed  dated  25th  February,  1870,  Sarah  H.  G. 
Pennybacker  and  her  husband,  John  M., 
united  in  a  deed  purporting  to  convey  said  land 
to  C.  P.  Huntington;  and  by  deed  dated  16th 
October,  1871,  Huntington  conveyed  it  to  the 
Central  Land  Company.  Huntington  took 
possession,  and  after  him  the  Central  Land 
Company;  and  it  laid  off  a  large  part  into  lots, 
streets  and  alleys,  sold  many  lots,  and  build- 
ings have  been  erected  thereon. 

Mrs.  Pennybacker's  husband  died  6th  May, 
1881,  and  she  by  deed  dated  26th  January,  188*2, 
conveyed  said  land  to  John  B.  Laidley,  who 
had  full  notice  of  said  deed  to  Huntington 
when  he  took  his  conveyance. 

In  March,  lb82,  Laidley  brought  an  action 
of  ejectment  against  the  Central  Land  Company 
and  others,  to  recover  this  land,  and  on  its  trial 
there  were  a  verdict  and  Judgment  for  defend- 
ants. Upon  a  writ  of  error  to  said  judgment  it 
was  reversed,  and  the  action  of  ejectment  was 
remanded  for  retrial  to  the  Circuit  Court  of 
Cabell  County,  where  it  is  now  pending. 

On  thte  decision  by  this  court  of  the  writ  of 
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error,  as  will  be  seen  from  the  case  of  LaidUjf 
V.  Central  Land  Co,  80  W.  Va.  505,  the  said 
deed  from  Mrs.  Pennybacker  and  her  husband 
to  Huntington  was  held  void,  because  of  de- 
fect of  the  certificate  of  the  privy  examination 
and  acknowledgment  of  Mrs.  Pennybacker. 
Pending  said  writ  of  error  the  Central  Land 
Company  brought  a  chancery  suit  against. 
Laidley  and  others,  alleging  the  facts  above 
stated;  and,  further,  that  Laidley  procured  his 
deed  from  Mrs.  Pennybacker  by  misrepreaent- 
ing  to  her  that  she  was  conveying  a  dower 
only,  and  had  paid  only  $500  for  it — whereas, 
Huntington  had  paid*  $11,000,  and  the  land 
was  worth  at  the  date  of  Laidley 's  deed  fSO,- 
000;  and  that  it  had  sold  divers  lots  to  the  Ches- 
peake  &  Ohio  Railroad  Company  and  others, 
who  had  built  railroad  tracks  and  houses  there- 
on, and  relymg  on  adverse  i>oese8slon  from  the 
date  of  the  deed  to  Huntington;  and  that  Laid- 
ley when  he  took  his  deed  had  full  knowledge 
of  the  deed  from  Pennybacker  to  Huntington, 
and  from  Huntington  to  the  land  company,. 
and  of  the  sales  of  said  lots. 

It  further  alleged  that,  in  1872,  >Irs.  fenny- 
backer  brought  a  chancery  suit  against  her 
husband  and  others,  in  which  she  staled 
that  she  had,  on  payment  to  her  of  $11,000  con- 
sideration, conveyed  the  land  to  Huntington, 
that  it  was  her  separate  estate,  and  that  her  hus- 
band had  agreed  to  invest  it  in  other  land  for 
her,  but  had  wrongfully  invested  it  in  his  own 
name,  in  two  farms,  and  seeking  to  have  those 
farms  declared  her  separate  estate  and  conveyed 
to  her;  and  that  a  decree  had  been  rendered  in 
said  suit  declaring  her  entitled  to  one  of  those 
farms — the  Noel  farm — by  reason  of  the  invest- 
ment therein  of  money  arising  from  said  sale  of 
her  land  to  Huntington;  and  alleging  that  she 
and  her  husband  had  made  a  deed  to  one  Par- 
sons, duly  acknowledged,  conveying  one  acre 
which,  in  the  deed  to  Huntington,  she  had  re- 
served, and  that  in  said  Parsons  deed  she  recog- 
nized the  Huntington  deed  in  describing  the  one 
acre  by  the  language,  '*and  more  paiticulariy 
described  in  a  deed  of  the  party  of  the  first  part 
to  C.  P.  Huntington." 

The  bill  contended  that  by  reason  of  said 
deeds,  and  the  plaintiff's  claim  and  possessioD 
of  said  land,  and  the  claim  of  Mrs.  Pennybacker 
through  said  chancery  suit  and  decree  therein, 
recognizing  said  sale  to  Huntington,  and  ob- 
taining the  benefit  of  its  proceeds,  and  her 
recognition  of  the  conveyance  to  Huntington  in 
her  deed  to  Parsons,  and  the  knowledge  on  the 
part  of  Laidley  of  all  the  rights  of  Si  these 
parties  when  be  took  his  deed,  the  said  land 
company  had  good  title,  which  was  beclouded 
and  disquieted  by  Laid  ley's  claim  and  action  of 
ejectment.  It  appeared  that  Mrs.  Pennybacker 
had  later  suffered  losses,  and  was  insolvent, 
and  her  husband's  estate  likewise,  and  not  good 
for  the  warranty  in  said  deed. 

The  bill  claimed  that  Laidley  hekl  under  his 
conveyance  from  Mrs.  Pennybacker  as  trustee 
for  the  land  company  and  others  owning  par- 
cels of  land  under  it;  and  it  prayed  that  he  he 
required  to  convey  said  land  to  them,  and  be 
enjoined  from  prosecuting  said  action  of  eject- 
ment, and  other  actions  which  Laidley  had 
instituted  against  vendees  of  said  company;  or, 
if  such  relieif  could  not  be  had,  that  Ludk^ 
be  required  to  refund  the  $11,000  which  Hunt- 
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ioj^D  had  paid  Mrs.  Penn^backer  for  the 
land,  and  the  land  charged  with  it. 

Laidley  filed  an  answer  maintaining  that,  bv 
the  deed  from  Pennybacker  and  wife,  John  M. 
Pennybacker  passed  only  a  life  estate  to  Hunt- 
ington, as  the  deed  from  Everett  to  Mrs.  Penny- 
backer  invested  him  with  a  life  estate,  and  her 
with  a  remainder  in  fee;  and  that  Mrs.  Penny- 
backer  by  the  deed  to  Huntington  did  not  con- 
vey her  estate  to  him,  and  denied  that  she  re- 
ceived the  $11,000  consideration  from  Hunting- 
ton, but  that  her  husband  received  and  squan- 
•dered  it.  He  denies  that  he  represented  to  her 
that  she  had  only  a  dower,  but  told  her  her 
deed  to  Huntington  was  void,  and  she  could 
recover  a  fee  simple.  He  denies  all  right  of 
the  plaintiff,  and  contends  that  he  is  not  to 
be  deemed  a  trustee  holding  the  title  for  the. 
•company,  and  in  all  respects  reWm  on  his  tlUe, 
and  resisted  at  length  the  entire  claim  of  the 
plaintiff. 

The  plaintiff  filed  an  amended  and  supple- 
mental bill  setting  up  the  sales  of  other  parcels 
of  land  to  other  parties,  and  stating  that  since 
ihe  filing  of  the  original  bill  said  writ  of  error 
had  been  determined,  reversing  said  Judgment 
in  ejectment,  and  granting  a  new  trial,  and  al- 
leging over  azain  substantially  the  facts  stated 
in  the  original  bill,  claiming  the  plaintiff  had 
superior  equitjp^,  while  Laidley  held  the  legal 
title,  and  praying  the  same  relief  as  prayed  for 
in  the  original  but. 

Laidley  answered,  contesting  the  plaintiff's 
case  from  first  to  last,  alleging  that  the  deed  to 
Huntington  had  been  held  void  by  the  supreme 
court,  asserting  his  title,  and  insisting  that  the 
plaintiff's  title  was  void. 

Mrs.  Pennybacker  filed  demurrers  to  both 
bills,  assigning  various  grounds.  Laidley  also 
filed  demurrers  to  both  bills,  specifying  vari- 
ous grounds.  Voluminous  depositions  were 
taken  by  both  sides. 

On  the  hearing,  the  bills  were  dismissed,  and 
plaintiff  took  the  appeal  which  we  now  decide. 

This  is  a  very  imiK>rtant  cause,  involving  the 
right  to  a  laree  part  of  the  growing  City  of 
Huntington.  The  deed  from  Pennybacker  and 
wife  to  Huntington  has  been  held  by  this  court 
void  as  to  the  fee,  because  of  defects  in  the  cer- 
tificate of  tbe  examination  and  acknowledg- 
ment of  Mrs.  Pennybacker.  We  must,  in  de- 
ciding this  cause,  start  on  our  road  with  that 
fact  settled,  and  follow  the  logical,  legal  se- 
<]uences,  lead  where  they  may.  A  line  of  de- 
cisions by  this  court  holds  that  a  married 
woman's  deed  with  such  defective  certificate  is 
not  merely  voidable,  but  utterly  void  a6  initio, 
No  power  can  now  change  this  rule  but  that 
of  the  Legislature. 

This  paper,  though  it  has  the  form  and  sem- 
blance of  a  deed,  is  no  deed  in  law  as  to  Mrs. 
Pennybacker,  and  as  to  her  passed  no  title 
whatever — not  a  shadow  of  title — either  legal 
or  equitable,  to  Huntington;  and  in  the  lan- 
guage of  the  Maryland  Court  in  Johns  v.  Rear- 
don,  11  Md.  465,  is  to  be  dealt  with  as  though 
Mrs.  Pennybacker  were  no  party  to  it.  There- 
fore title  remained  in  her,  notwithstanding  said 
deed,  and  she  could  and  did  pass  it  to  Laidley 
by  her  subsequent  deed  to  him. 

Plaintiff  admits  that  Laidley  has  the  legal 
title,  but  contends  that  it  has  the  equitable 
title,  and  that  Laidley,  taking  his  deed  with 
S  L.  R.  A. 


knowledii^  of  its  rights,  is  in  eouity  but  a  trus- 
tee holding  title  for  the  plaintiff's  benefit,  and 
should  be  compelled  to  convey  to  it.  But  the 
trouble  that  faces  this  position  is  that  Hunting- 
ton's deed,being  void,  conferred  no  title  on  him, 
and  his  vendee  has  no  shadow  of  title  which 
the  law  can  see. 

To  affect  a  second  purchaser  with  a  first  pur- 
chaser's right,  that  first  purchaser  roust  have  a 
right  known  to  the  law,  valid  and  enforceable; 
not  one  void,  unknown  to  the  law,  and  outside 
of  its  recognition.  How  can  he  notice  what 
does  not  exist — a  mere  nonentity  ?  Some  right 
mav  exist  in  foro  eoMcientia,  but  the  forum 
legts  knows  it  not.  The  statute  is  intended  to 
protect  the  woman,  to  enable  her  to  retain  her 
estate,  unless  she  convey  it  in  the  mode  by  it 
prescribed;  but  what  eood  would  her  estate  do 
her  if  she  could  not  after  such  void  deed,  sell 
it?  Under  this  argument,  she  could  not  sell  it, 
for  whoso  would  buy  it  would  be  affected  with 
a  trust  for  the  first  vendee.  This  would  de- 
feat the  statute.  The  statute  would  thus  in 
one  breath  say  to  her,  "You  shall  not  convey 
unless  you  convey  in  a  certain  mode,"  and  in 
the  next,  "As  you  have  conveyed,  though  not 
in  the  mode  prescribed,  you  shall  never  here- 
after sell  to  another."  This  would  be  a  gross  in- 
consistency. 

In  the  case  of  a  married  woman's  void  con- 
veyance (Mattox  V.  Hightshue,  89  Ind.  95)  it 
was  held  that  "a  right  in  equity  cannot  grow 
out  of  an  illegal  and  void  transaction." 

Mustard  v.  WoJilford,  15  Gratt.  829,  was  a 
case  where  an  infant  sold  land  by  title  bond  to 
Mustard,  and  later,  when  of  age,  sold  the  same 
land  by  title  bond  to  Wohltord,  with  notice 
of  the  sale  to  Mustard,  and  later  convened 
it  to  Mustard  pursuant  to  his  sale  to  him; 
Mustard  having  notice  of  thesaleto  Wohlford. 
Wohlford  sued  Mustard  and  the  vendor  to 
cancel  Mustard's  deed,  and  get  title  to  him- 
self, and  succeeded.  The  court  held  that,  if  an 
infant  convey  land,  he  may  convey  to  another 
when  of  age,  and  his  deed  will  avoid  the  first 
conveyance;  and  that  the  disaffirmance  of  the 
first  sale  by  the  second  sale  after  the  infant  has 
become  aault  renders  tbe  first  sale  void,  and 
extinguishes  any  interest  in  law  or  equity  which 
the  first  purchaser  may  have  acquired  under  it, 
and  entitles  the  vendor  or  second  purchaser  in 
bis  name  to  recover  possession  of  the  land  at 
law,  and  hold  it  free  from  any  equity  of  the 
first  purchaser.  That  case  logically  by  anal- 
ogy rules  this  case. 

An  infant's  conveyance  is  not  void,  but 
voidable;  whereas,  a  married  woman's  deed, 
without  proper  certificate,  is  void  at  the  start. 
If  a  man  may  purchase  the  infant's  land  after 
he  becomes  of  age,  with  notice  of  a  prior  sale 
to  another  during  infancy, vesting  the  first  pur- 
chaser with  title  until  avoided,  and  the  second 
purchaser  takes  a  better  title  than  the  first,  and 
call  on  equity  to  enforce  his  right  by  taking 
from  the  first  purchaser  his  legal  title,  acquired 
after  the  infant  obtained  his  majority  pursuant 
to  his  sale  in  infancy,  why  cannot  much  more 
a  second  purchaser  from  a  married  woman 
acquire  a  better  title  than  one  who  took  from 
her  a  deed  not  voidable,  but  void  at  the  instant 
of  its  execution? 

As  Judge  Agnew  said  in  Glidden  v.  Strupler, 
53  Pa.  402,  in  speaking  of  a  married  woman's 
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void  deed:    '*  Equity  cannot  breathe  life  into  a 
le^l  nonentity." 

1  Story's  iJquity  Jurisprudence,  g  177,  says, 
of  married  women's  void  acts:  "  Equity  must 
follow  the  law,  be  the  consideration  ever  so 
meritorious."  Such  void  deed  cannot  be  void 
in  a  court  of  law,  and  valid  in  a  court  of 
equity,  for  the  statute  binds  both. 

"  What  immunity  or  protection  would  she 
have  from  her  incapacity  to  alienate  her  prop- 
erty, if  it  could  be  removed  by  cbansing  the 
form  of  action  from  law  to  equity?"  asks  Judge 
Agnew  in  Olidden  v.  Simpler^  cited  above. 

And  so  the  plaintiff's  appeal  to  a  court  of 
equity  from  a  court  of  law  must  be  vain,  for  the 
iron  rule  of  the  statute  in  question  binds  both 
courts  with  its  imperative  power. 

Another  point  is  made  b^  the  able  counsel  of 
the  plaintiff,  based  on  the  idea  of  estoppel — the 
argument  being  that,  as  she  received  the  money 
under  the  sale  to  Huntington,  and  used  it,  anil 
some  of  it  having  been  paid  for  a  farm  in  her 
husband's  name,  which  she  followed  up  by 
suit,  and  secured  and  enjoys  the  farm,  she  can- 
not repudiate  her  conveyance  to  Huntington. 
The  statute  was  meant  for  her  protection. 
Were  she  herself  suing  for  her  land,would  anjp^- 
one  question  her  right  to  recover?  To  forbid 
her  would  be  a  virtual  repeal  of  the  statute  by 
the  court.  Had  she  sealed  and  delivered  the 
deed  and  received  the  money,  and  there  was  no 
appearance  of  a  certificate  of  acknowled^ent, 
would  she  not  recover  it?  To  forbid  her 
would  deny  her  the  protection  the  common 
law  and  statute  afford  her.  What  is  the  dif- 
ference between  the  two  cases?  This  estoppel 
is  based  solely  on  or  arises  solely  from  the  void 
deed,  and  is  to  bar  a  married  woman . 

Herman  on  Estoppel,  §  1099,  says:  "When 
an  agreement  is  void  for  infancy  or  coverture, 
an  estoppel  founded  solelv  on  it  must  be  equally 
void.  The  law  throws  its  protection  around 
infants  and  femes  covert,  and  they  cannot  be 
made  liable  to  contract  by  their  own  representa- 
tions." 

The  Supreme  Court  of  Indiana,  in  Mattox  v. 
Hightshae,  89  Ind.  95,  concerning  a  married 
woman's  void  deed,  says:  "A  party  can  never 
be  estopped  by  an  act  that  is  illegal  and  void." 

In  Olidden  v.  Strupler,  cited  above,  Judge 
Agnew  says:  •  *  The  next  point  is  that  of  estop- 
pel. If,  through  the  administration  of  eauity, 
we  can  produce  a  result  which  the  law  aenies 
ah  initio  on  grounds  of  public  policy,  then 
estoppel  or  compensation,  its  equitable  equiva- 
lent, does  what  the  law  and  policy  have  for- 
bidden. But  we  have  seen  that  in  such  a  case 
equity  does  not  overturn,  but  follows,  the  law." 

If  Mrs.  Penny  backer  would  not  herself  be 
estopped,  neither  would  Laidley.  In  purchas- 
ing, he  did  no  wrong  in  the  eye  of  the  law.  .  He 
but  purchased  from  her  an  estate  which  it  was 
lawful  for  her  to  convey,  and  stands  in  her 
shoes,  invested  with  all  her  rights.  Rogers  v. 
Higgins,^^J\\.2\\. 

Again,  it  is  said  that  in  the  suit  of  Penny- 
backer  against  her  husband  and  others,  wherein 
she  referred  to  the  deed  to  Huntington,  and 
claimed  the  money  as  her  separate  estate,  and 
sought  its  proceeds,  and  by  her  reference  in  her 
deed  to  Parsons  to  the  deed  to  Huntington,  she 
recognizes  that  deed,  and  ratifies  it. 

So  it  was  contended  in  Leptcich  v.  Neal,  7 
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W.  Va.  569.  that  letters  of  the  married 
and  other  evidence  tending  to  show  that  she 
admitted  the  validity  of  the  deed  should  beoon- 
sidered. 

Judge  Paull  said :  "  We  think  the  testimooy 
wholly  inadmissible  for  the  purpose."  He  dted 
Ellioit  V.  Peirsof,  26  U.  S.  1  Pet.  828  [7  L.  ed. 
164],  quoting  from  the  case  the  language: 
**  What  the  law  requires  to  be  done  and  appear 
of  record  can  onlvbe  done  and  made  to  appear 
by  the  record  itself."  He  quoted  from  Bameti 
V.  Shackleford,  6  J.  J.  Marsh.  632:  "  Parol  evi- 
dence is  not  8ufi9cient.  It  can  only  be  pfroved 
by  the  record.  If  parol  evidence  should  be 
admitted  to  establish  it,  then  an  acknowledg- 
ment by  a  ferns  eavert  before  witnesses  in  pais 
would  be  as  good  as  an  acknowledgment  be- 
fore the  officer  designated  by  law,  and  making 
up  a  record  thereof  in  the  manner  prescribed; 
and  thus  the  guarded  provisions  of  our  statutes 
might  be  substituted  by  a  new  bnmch  of  equity 
jurisdiction." 

In  Olidden  v.  Strupler,  supra,  it  is  held  that 
**  The  contract  of  a  married  woman  being  voW, 
it  cannot  be  ratified  unless  by  deed  in  the  mode 
described  by  the  statute." 

The  claim  of  plaintiff  to  compel  Laidley  by 
a  charge  on  the  land  to  repay  the  $11,000  pur- 
chase money  paid  by  Huntington  cannot  be 
sustained.  Laidley  was  not  a  party  to  the  deed 
from  the  Penny  backers  to  Huntington,  and  the 
claim  is  purely  a  personal  demand,  and  only 
against  the  husband  of  Mrs.  Penny  backer;  and 
as  Huntington's  deed  was  void,  and  he  therebr 
acquired  no  interest  in  or  concerning  the  Uuid, 
his  payment  does  not  attach  to  the  land,  or 
follow  it  into  Laidley's  hands.  Mustard  v. 
Wohlford,  15  Gratt.  829. 

Were  the  deed  even  valid,  the  covenant  of 
warranty  would  not  avail  against  Mrs.  Penny- 
backer,  as  by  section  6,  chap.  73,  Code  1887, 
such  covenant  binds  the  woman  no  further 
than  to  pass  her  land.  It  could  not  charge  the 
land,  for  that  would  measurablv  defeat  the 
object  of  the  law,  declaring  her  deed  not  coo- 
forming  to  the  statute  void,  and  yet  incnmber- 
ing  it  with  the  purchase  money.  She  could 
not  by  deed  of  trust  charge  it  without  privy 
examination;  yet  under  this  theory  she  can  in> 
directly  incumber  it  to  its  full  value,  by  charg- 
ing it  with  the  purchase  money  received imder  a 
void  sale.  Out  of  an  act  utterly  void  equitv  is 
to  give  birth  to  a  lien  that  will  sweep  away  her 
land,  and  thus  indirectly  do  Just  what  the  Act 
meant  should  not  be  done. 

In  Scott  V.  Battle,  86  N.  C.  185,  it  was  held 
that  the  married  woman's  conveyance  was  a 
nullity,  and  the  vendee  had  no  lien  on  the  land 
for  purchase  money,  and  no  right  of  action 
against  the  woman  personally.  The  court, 
after  showing  why  the  deed  was  void  bv  rea- 
son of  the  acknowledgment  not  confcnrming  to 
the  act,  added: 

"It  would  seem  that  the  same  reasoning 
must  be  a  full  answer  to  the  defendant's  d^ 
mand  for  the  restoration  of  the  purchase  money. 
.  .  .  In  no  case  will  the  law  imply  a  promise 
on  her  part;  and  anyone  who  deals  with  her  is 
held  to  do  so  with  a  knowledge  of  her  disa- 
biUty." 

As  to  the  claim  of  adversary  poeeeaaioo  under 
the  Statute  of  Limitations,  this  court  held  that 
the  deed  from  Pennybacker  and  wife  to  Hiin> 
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ting  ton,  having  been  made  prior  to  the  enact 
ment  of  the  Code  of  1868,  containing  section  8 
of  chapter  66,  did  not  confer  on  Mrs.  Penny- 
backer  a  separate  estate,  but  conferred  on  her 
husband  a  freehold  estate,  which  would  con- 
tinue daring  the  joint  lives  of  husband  and 
wife,  with  remainder  to  her. 

Huntin^n,  bv  the  deed  to  him,  became 
Tested  witn  the  freehold  life  estate  of  the  hus- 
band of  Mrs.  Pennybacker;  and  he  and  his 
vendees  had  a  right  to  possession  as  long  as  her 
husband  lived,  and  she  or  Laidley  had  no  right 
to  that  possession  until  his  death;  and  therefore 
she  or  Laidley  could  not  demand  or  sue  for  the 
land  until  his  death,  which  occurred  May  6, 
1881.  Thus  her  right  of  action  did  not  accrue 
until  then,  and  the  ejectment  was  brought  28th 
March,  1882.  The  action  is  not  barred.  Bal- 
ling  V.  Teel,  76  Va.  487;  Wood,  Lim.  527,  628; 
1  Rob.  Pr.  608-610;  T^ler.  Ejectment.  923,  946; 
8  Washb.  Real  Prop.  132, 183;  Ball  v.  Johnson, 
8  Gratt.  285;  Merrit  v.  Smith,  6  Leigh,  493. 

The  case  of  Shivers  v.  Simmons,  54  Miss. 
520,  is  greatly  relied  on  by  the  appellant.  The 
syllabus  is:  "A  married  woman  who,  on  ex- 
changing lands,  received  a  perfect  deed,  but 
gave  one,  the  certificate  of  acknowledgment  to 
which  was  fatally  defective,  is  estoppel,  when 
nine  years  thereafter  the  defect  is  discovered,  to 
assert  her  tide,  if  she  has  sold  the  lands  re- 
oeived.  and  with  the  proceeds  purchased 
others."  This  was  a  case  of  exchange,  it  may 
be  noted.  The  Judge  delivering  the  opinion 
says:  *'  We  do  not  say  that  a  mere  reception 
of  the  purchase  money  would  estop  her  where 
she  has  attempted  to  convey  by  an  invalid  deed, 
though  it  seems  difficult  to  see  how  the  pur- 
chaser's title  is  void  in  the  one  case,  and  not  in 
the  other.  It  is  true,  on  the  other  hand,  that  a 
man  who  has  made  a  conveyance  wholly  inop- 


erative under  the  Statute  of  Frauds  will  not 
always  be  estopped  by  a  reception  of  the  pur- 
chase money,  and  that  the  remedy  of  the  ven- 
dee ordinarily  is  by  an  action  for  its  recovery. 
But  that  is  not  the  case  before  us.  Mrs.  Shivers 
bargained  for  an  exchange  of  lands  with  the 
appellee."  So,  according  to  that  court,  that 
case  is  not  exactly  in  point  here. 

The  case  of  Warner  v.  Sickles,  Wright  (Ohio) 
81,  is  also  urged  by  the  appellant,  wherein  there 
was  a  sale  of  land  by  a  marriea  woman,  who 
afterwards  conveyed  it  to  a  third  person,  with 
notice  of  the  first  sale,  and  the  second  purchaser 
was  held  to  hold  for  the  first  purchaser,  and  was 
decreed  to  convev  to  him.  The  court  thought 
the  title  bond  of  the ^4»?»«  void,  and  that  it  could 
not  be  enforced  agamst  her  or  her  heirs,  yet  said 
she  had  no  interest  to  protect,  but  had  conveyed 
to  a  third  person,  and  for  that  reason  held  that 
third  person  a  trustee.  How  the  instrument 
could  be  utterly  void  as  to  the  feme  and  her 
heirs,  and  not  enforceable  against  them,  and  yet 
valid  against  one  who  purchased  from  her  by 

F roper  deed,  and  became  vested  with  her  estate^ 
cannot  see.  The  conclusion  seems  illogical. 
We  do  not  think  these  cases  propound  the  law 
correctly,  and  we  cannot  follow  them. 

As  to  the  charge  that  Laidley  obtained  his 
deed  by  misrepresentation  and  fraud,  and  for 
inadequate  price,  we  express  no  opinion  as  to 
that  matter,  for  the  Central  Land  Company, 
havinff  no  interest  in  the  estate  by  reason  of  the 
void  deed,  cannot  avail  itself  of  such  misrepre- 
sentation, fraud  and  inadequacy,  if  that  allega- 
tion were  ever  so  well  sustained. 

The  decree  of  the  Circuit  Court  of  Summers 
County  is  affirmed,  mth  costs  to  appellees, 

Sngrder,  P. ,  and  Green  and  Enn^ lish,  JJ. , 
concur. 
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Mathew  VIL18KI,  Bespt, 
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*Head  notes  by  Dickinsom,  J. 


the  quajPTjin^  and  dispoeal  of  stone 

from  a  led^  In  a  street,  and  below  the  grade 
thereof,  for  unauthorized  purposes,  beoomes  lia- 
ble to  the  owner  of  the  soil  for  the  value  of  the 
stone  as  It  lay  in  the  ledge. 

2.  When  it  beoomee  reasonably  neeee- 
■aryt  for  purposes  connected  with  the  use  or 
Improvement  of  a  street,  or  for  the  enjoyment  of 
the  pubUc  easement  therein,  to  have  earth  or  rock 


NOTB.—X>ecKcat<on8  to  puhUe  we;  streets  and  high' 
ways. 
Dedications  must  be  considered  in  reference  to 
the  use  for  which  they  are  made.  Where  a  high- 
way is  located  over  lands  outside  of  an  incorpor- 
ated town,  the  public  acquires  only  an  easement  of 
paange  with  the  rights  incident  thereto,  while  the 
owner  of  the  land  over  which  the  road  is  laid  re- 
tains the  fee,  and  the  ownership  of  everything  con- 
nected with  the  soil,  for  all  purposes  not  incom- 
patible with  the  public  right  of  way.  Palatine  v. 
Krueger,  9  West.  Rep.  7S9,  VSi  m.  7Z;  Jackson  v. 
Hathaway,  16  Johns.  4fi£. 

Easement  acquired  by  the  public, 
Hie  land  being  taken  for  a  highway  and  for  no 
other  public  use,  the  easement  acquired  by  the  pub- 
lic ts  Umited  to  the  right  to  travel  over  the  same. 
Makepeace  v.  Worden,  1  N.  H.  16:  Winchester  v. 
Oapron,  2  New  Bng.  Rep.  548, 08  N.  H.  006. 
8  L.  R.  A. 


The  public  only  acquires  a  right  of  way  over  it 
with  the  incident  right  of  repairing  it  in  a  reason- 
able manner.  Old  Town  v.  Dooley,  81  HI.  2S6;  Jack- 
son V.  Hathaway,  16  Johns.  458;  Robert  v.  Sadler,  6 
Cent.  Rep.  208, 104  N.  Y.  8S». 

No  new  servitude  can  he  imposed  without  further 
condemnation. 

Where  the  fee  remains  in  the  original  proprietor 
it  is  immaterial  how  the  public  acquired  an  ease- 
ment over  the  lands— whether  by  condemnation  or 
dedication.  It  is  only  for  the  use  of  ordinary  trav- 
eL  Indianapolis,  B.  &  W.  R.  Co.  v.  Hartley.  67  Til. 
480;  Boar<\  of  Trade  Teleg.  Co.  v.  Bamett.  107  lU.  515; 
Nicholson  v.  N.  Y.  &  N.  H.  R.  Co.  28  Conn.  88. 

No  new  servitude  not  in  the  nature  of  public  trav- 
el can  be  imposed  upon  the  land  against  the  con- 
sent of  the  landowner  without  a  further  condemna- 
tion of  his  land  under  the  right  of  eminent  domain, 
and  the  award  of  adequate  compensation  therefor. 
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exoayated  and  removed  therefrom,  and  where  tt 
l8  impracticable  to  commit  to  the  owner  of  the 
soil  the  work  of  excavation  and  removal,  the 
public  authorities  nmy  do  this,  unembarraated  by 
chdnui  of  private  ownership,  and  may  dispose  of 
the  materials  which  they  are  required  to  remove, 
without  accountability  to  the  owner  of  the  soiL 
This  is  properly  incident  to  the  public  easement. 

S,  A  Gil7»fbr  the  sole  purpose  of  ■eeoiin^ 
the  conetructlon  of  a  sewer  in  a  street,  en- 
tered into  a  contract  with  a  person  to  the  effect 
that  he  should  take  out  the  stone  the  whole  width 
of  the  street,  and  several  feet  in  depth  below  the 
grade,  construct  the  eewer,  and  refill  the  street 
to  the  original  grade.  As  compensation  for  the 
ooDstructlon  of  the  sewer,  the  contractor  was  to 
have  the  stone  so  removed.  Held,  that  as  to  so 
much  of  the  stone  as  it  was  reasonably  necessary 
to  remove  for  the  construction  of  the  sewer,  the 
owner  of  the  soil  had  no  cause  of  action. 

4.  The  city  had  no  ri^ht  to  thns  appro- 
priate to  the  payment  of  the  contractor  the 
stone  which  it  was  not  necessary  to  remove  for 
the  construction  of  the  sewer. 

(March  28, 1889.) 

APPEAL  by  defendant,  from  an  order  of  the 
District  Court  of  Hennepin  County,  refus- 
ing to  grant  a  new  trial  in  an  action  to  recover 
the  value  of  a  quantity  of  stone  alleged  to  bave 
been  appropriated  to  the  use  of  one  Patterson 
under  authority  from  defendant,  in  whicb  judg- 
ment had   been  rendered  for  plaintiff.    Be- 

The  case  sufiBciently  appears  in  the  opinion. 

Messrs,  Seasn^awe  Smith  and  R.  D.  Riis« 
•ell,  for  appeliant: 

The  pretended  contract  set  forth  in  the  com- 
plaint did  not  give  Patterson  any  authority  to 
take  and  carry  away  any  more  stone  than  was 
necessary  to  be  removed  to  pro[)er]y  grade  the 
avenue  and  to  construct  the  drain.  It  was  un- 
authorized by  the  city  council.    It  had  no  legal 


authori^  under  the  charter  to  make  any  sodi 
contract,  and  any  attempt  in  thatdiiectioo  was 
inoperative  and  void. 

Cuyl&r  V.  Boehegter,  12  Wend.  165>188. 

The  contract  never  was  couatersigDed  by  the 
dty  comptroller,  as  required  by  the  city  char- 
ter, consequently,  was  absolutely  void. 

Charter  1888,  chap.  3,  g§  1.  17. 

Aside  from  the  right  to  construct,  travel  up- 
on and  keep  in  repair  a  street  in  a  popakNU 
city,  which  are  only  incident  to  anordinaiy 
highway,  the  public  have  the  right  to  excavate 
ana  remove  material  for  the  purpose  of  making 
drains,  sewers,  laying  water  mains,  gas  pipes, 
etc.  The  charter  has  conferred  upon  the  de- 
fendant the  care,  control  and  super  vistoo  of  the 
streets  and  the  right  to  use  them  for  the  several 
purposes  named. 

City  Charter  of  1888,  chap.  8,  §1;  New  Ha- 
ven V.  Saraent,  88  Conn.  50,  56,  W;  Eiwjf  v. 
Mayo,  43  Maine,  822-384;  OrUwold  v.  Bay 
City,  85  Mich.  452-455;  2  DUlon,  Mun.  Corpi 
688,689. 

The  city  council  has  the  right  to  detennine 
when  and  what  public  improvements  are  nec- 
essary to  be  made  for  the  interests  of  the  city, 
and  the  character  of  the  same.  The  exeidse 
of  that  right  is  discretionary,  involving  a  de- 
termination as  to  their  necessity  and  requisite 
capacity. 

Larmng  v.  Toolan,  37  Mich.  152;  UrquhaH 
v.  Ogdenaburg,  91  N.  Y.  67-71;  HtnetY,  Leek- 
part,  50  N.  Y.  286-288;  DennUton  v.  CUark, 
125  Mass.  216-225. 

The  law  will  not  permit  plaintiff  to  reUevs 
himself  from  taxation  for  the  improvement, 
and  recover  for  the  material  taken  out  in  mak- 
ing it. 

Hotey  V.  Mayo,  48  Maine,  822-834;  Oritwold 
v.  Bay  City,  85  Mich.  452-465. 

Messrs.  Corrif^n  ft  Bradiak  for  re- 
spondent. 


Winchester  v.  Capron,  2  New  Eng.  Bep.  548, 83  N. 
H.  606;  Atty-Gen.  v.  MetropoUtan  R.  Co.  126  Mass. 
£15;  Pleroe  v.  Drew,  186  Mass.  75. 

If  the  municipality  desires  any  greater  rights 
than  the  original  dedication  or  condemnation  gives 
it,  they  must  be  acquired  by  compensation  to  the 
owner  in  conformity  with  the  provisions  of  the 
Constitution  of  Illinois,  The  mere  fact  that  the 
**public  convenience  in  populous  places  requires 
more  than  the  mere  right  to  pass  over  them*^  (see 
DUilon,  Mun,  Corp.  2d  ed.  p.  048)  does  not  give  such 
right.  It  must  be  acquired,  if  at  all,  in  a  proper 
manner.  Cincinnati  v.  White,  81  U.  S.  6  Pet.  431  (8 
L.ed.452). 

In  Hlggins  v.  Reynolds,  81  N.  Y.  166,  'stone  was 
taken  from  the  limits  of  a  highway  and  its  va\ue 
recovered.  Robert  v.  Sadler,  6  Cent.  Rep.  208, 104 
N.Y.289. 

TaMng  of  earthy  etc. ;  when  jtutified. 

The  taking  of  earth,  etc.,  for  public  use,  from 
private  land  within  the  street  limits,  can  only  be 
JuBtifled  when  the  process  of  construction  or  re- 
pair requires  such  removal.  Robert  v.  Sadler,  6 
Cent.  Rep.  207,  104  N.  Y.  229. 

The  soil  taken  is  that  *'which  must  necessarily  be 
removed  by  someone  in  grading  the  street."    Id. 

In  Denniston  v.  Clark,  126  Mass.  216,  the  gravel  re- 
moved was  a  bank  above  the  grrade  necessary  to  be 
cut  through,  and  such  as  afterward  from  natural 
causes  fell  down  from  the  side  slopes  and  filled  the 
ditches  which  it  became  necessary  again  to  open. 
J^  R.  A. 


Gravel  might  be  removed  to  other  parts  of  the 
road,  if  necessary  to  be  removed  In  order  to  get  the 
highway  to  its  grade.  Niagara  Falls  Suspenskm 
Bridge  Co.  v.  Bachman,  4  Lans.  588. 

Digging  and  carting  away  a  mine  of  trravel  (con- 
ceded to  be  worth  fifty  cents  a  load)  notlieeded  fbr 
the  purposes  of  the  street  at  that  place  or  the  amerce- 
ment of  the  servant  who,  by  the  direction  of  the 
owner,  carts  ofT  some  for  that  owner^s  use,  is  noc  an- 
thorized.  Williams  v.  Kenney,  U  Barlk.  eSOt  Cum- 
ing V.  Prang,  24  Mich.  614, 

Where  the  contractor  dug  below  the  grade  and 
removed  gravel  for  use  on  other  parts  of  the  road- 
way, filling  up  the  pits  so  made  on  plain tJITs  land 
with  other  material,  such  removal  of  gravel  was 
not  justified.  Robert  v.  Sadler,  6  Cent.  Bep.  207,  lOt 
N.  Y.  229. 

In  Fisher  v.  Rochester,  6  Lans.  220..  the  work  done 
was  the  construction  of  a  sewer  and  the  contractor 
used  stones  excavated  from  within  the  street  lim- 
its. It  was  held  that  they  belonged  to  the  land 
owner. 

Rights  of  otDner  of  fee  in  fervient  enatt. 

Where  a  highway  is  made  over  another  man^ 
land,  the  soil  still  remains  in  the  owner  subject  to 
the  easement  If  there  are  trees  on  It  they  are  his. 
Goodtltle  V.  Alker,  1  Burr.  188. 

If  it  be  necessary  to  cut  them  and  remove  them  in 
order  to  make  the  highway,  still  the  property  hi 
the  trees  so  cut  down  is  unchanged.  layman  v. 
Arnold,  5  Mason,  196;  Washb.  Eaaem.  254. 

The  soil  and  freehold  belong  to  the  landowoer. 


1889. 


VniBKi  V.  Minneapolis. 
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Diekinsoii,  J.,  delivered  the  opinion  of  the 
•court: 

This  action  is  for  the  reooyery  of  the  value 
•of  a  large  quantitv  of  stone  quarried  by  one 
Patterson,  from  Thirteenth  Avenue,  between 
Third  and  Fifth  Streets,  in  the  City  of  Minne- 
apolis and  appropriated  by  Patterson  to  his 
^wn  use.  The  fee  of  the  land  where  the  stone 
in  question  was  quarried  was,  with  the  fee  of 
the  adjacent  lots,  in  the  plaintiff  and  in  certain 
other  persons  who  have  assigned  to  him  their 
•causes  of  action  for  the  acts  complained  of. 

The  acts  of  Patterson  here  in  question  were 
done  pursuant  to  a  contract  between  him  and 
the  city,  the  body  of  which  is  set  forth  in  the 
•complaint  and  the  making  of  which  is  admit- 
ted. The  Ume  for  the  performance  of  this 
contract  by  Patterson  appears  by  the  complaint 
to  have  l)een  subsequently  extended,  by  the 
mutual  consent  and  agreement  of  the  contract- 
ing parties,  lo  November,  1887.  This  is  also, 
■as  we  construe  the  answer,  admitted.  The  acts 
complained  of  were  done  prior  to  that  date. 

The  written  contract  of  the  city  with  Patter- 
.son  in  terms  permitted  the  latter  to  excavate, 
have  and  carry  away  all  the  rock  in  Thirteenth 
Avenue,  between  the  other  streets  above  named; 
in  consideration  of  which  permit  Patterson 
agreed  to  excavate  and  carry  away  all  the  rock, 
as  before  designated,  and,  after  the  rock  had 
been  excavated  and  as  the  work  should  pro- 
gress, to  construct  with  such  rock  a  covered 
«tone  drain  through  the  avenue,  within  the  same 
limits,  and  also  to  refill  the  avenue  to  the  orig- 
inal grade  of  the  same. 

The  amement  further  stated  that  the  same 
was  made  on  the  part  of  the  city  for  the  pur- 
pose of  grading  this  avenue  and  of  causing  the 
removal,  at  the  least  expense  to  the  city,  of  the 
material  necessary  to  be  removed  in  such  grad- 
ing; and  that  Patterson  should  have  no  com- 
pensation except  the  right  to  use  and  dispose 
of,  as  he  might  see  fit,  any  surplus  rock  so  ex- 
-cavated  and  not  needed  for  the  drain. 

It  appeared  upon  the  trial  of  the  cause  that 
the  grade  of  this  avenue  bad  never  been  estab- 
lish^  by  the  city  council,  there  having  been 


established  onl^  what  is  termed  a  preliminaiy 
grade  by  the  city  engineer,  for  the  purpose  of 
carrying  on  public  improvements;  that  the 
rock  wnich  is  the  subject  of  this  action  had 
been  taken  from  below  this  temporary  grade; 
that  the  ledfi^  thus  excavated  and  removed  was, 
in  depth,  from  the  surface  of  the  soil,  some 
nine  or  ten  feet;  that  (as  appears  from  the  tes- 
timony of  Patterson  that  he  fulfilled  the  con- 
tract) all  the  rock  in  the  street,  to  that  depth 
and  to  the  whole  width  of  the  street,  was  taken 
out;  and  so  much  of  it  as  was  not  required  for 
the  sewer  was  used  by  Patterson  for  bis  own 
purposes;  and  that  the  excavation  was  then  re- 
fills to  within  about  two  feet  of  the  original 
surface  of  the  ground,  as  directed  by  the  city 
enflineer. 

We  think  that  it  appears  conclusively  from 
the  case  that  the  removal  of  this  stone  was  not 
for  the  purpose  of  grading  this  street;  for  the 
contract  provided  for  reflllinff  by  the  con- 
tractors alter  all  the  stone  should  be  removed, 
as  was  in  fact  done,  although  the  excavation 
was  not  refilled  quite  to  the  original  level. 

In  view  of  what  was,  by  the  terms  of  the 
eon  tract,  to  be  done,  the  statement  embodied  in 
it  as  to  the  reasons  or  purposes  in  view  cannot 
be  here  accepted  as  sbowmg  that  the  grading 
of  this  street  was  one  of  the  purposes  for  which 
the  stone  was  to  be  removed.  We  consider  also 
that  the  conclusion  is  to  be  drawn  from  the  case 
that  the  rock  was  excavated  tbe  whole  width 
of  the  street,  not  because  that  was  necessary  in 
order  to  construct  the  sewer  at  the  proper  level, 
but  because  tbe  city  could  thus  secure  tbe  con- 
struction of  the  sewer  without  expense, — tbe 
contractor  being  compensated  for  doing  the 
work  by  the  large  quantity  of  stone  thus  se- 
cured for  his  own  use. 

The  right  of  the  city  to  dispose  of  the  stone 
in  the  manner  above  indicated,  and  the  measure 
of  the  plaintiff's  dama^,  are  the  principal 
questions  involved  in  this  case.  We  have  not 
hitherto  been  required  to  determine  such  ques- 
tions under  tbe  circumstances  here  presented. 

In  considering  the  principles  to  be  applied  in 
the  determination  of  the  case,  a  distinction  is  to 


subject  only  to  the  public  easement  for  travel,  and 
be  may  use  tbe  land  In  any  manner  not  inconslBtent 
with  tbe  public  convenience.  Winchester  v.  Gapron, 
2  New  Enff.  Kep.  543, 63  N.  H.  006;  Old  Town  v.  Doo- 
ley,  81  111.  2S0;  Dillon,  Mun.  Corp.  i  644;  WiUiams  v. 
Kenney,  U  Barb.  681. 

Tbe  owner  of  tho  fee  took  away  sand  from  within 
tbe  limits  of  tbe  highway  but  without  injury  to  the 
public  rlerht  of  travel,  and  bis  action  was  sustained. 
Robert  v.  Sadler,  6  Gent.  Bep.  206, 104  K.  Y.  229. 

Lands  are  owned  in  tbe  same  manner  as  if  the  pub- 
lic had  not  tbe  easement  of  a  way  over  the  same. 
Vestry  of  St.  Mary  v.  Jacobs,  L.  R.  7  Q.  B.  47, 68;  Dov- 
aston  V.  Payne,  2  H.  BL  681;  Re?,  v.  Pratt,  4  El.  & 
BL  866;  Read  v.  Leeds,  19  Conn.  188;  Perley  v.  Chan- 
dler, 6  Mass.  464;  Wasbb.  Easem.  953. 

The  owner  may  remove  tbe  soil,  if  it  be  done 
without  injury  to  the  highway.  Williams  v.  Ken- 
ney,  14  Barb.  629;  An^li,  Highways,  S  808;  Perley 
V.  Chandler,  6  Mass.  466. 

The  owner  of  the  fee  retains  bis  exclusive  right 
in  all  mines,  quarries,  springs  of  water,  timber  and 
earth  for  all  purposes  not  incompatible  with  the 
right  of  way.  The  question  in  every  case  turns 
upon  what  is  ^Incident**  to  the  construction  or 
^  L.  R  A. 


maintenance  of  the  right  of  way.    Robert  v.  Sad- 
ler, 6  Gent.  Rop.  208, 104  N.  Y.  229. 

The  former  proprietor  of  the  soil  still  retains  bis 
exclusive  right  m  all  the  mines,  quarries,  springb 
of  water,  timber,  and  earth,  for  every  purpose  not 
incompatible  with  the  public  right  of  way;  and  the 
owner  of  the  fee  may  maintain  trespass,  or  eject- 
ment, or  waste,  in  respect  to  the  same.  Jackson 
V.  Hathaway,  16  Johns.  447;  Westbrook  v.  North,  2 
Maine,  179;  Robblns  v.  Borman,  1  Pick.  122;  Ad- 
ams V.  Emerson,  6  Pick.  67;  Harback  v.  Boston,  10 
Gush.  295;  Harris  v.  Elliott,  86  U.  8.  10  Pet.  65  (9  L. 
ed.  833);  Phifer  v.  Cox,  21  Ohio  St.  248;  Hollenbeck  v. 
Rowley,  8  Allen,  478;  Lyman  v.  Arnold,  6  Mason, 
196;  Wasbb.  Easem.  252;  Goodtitle  v.  Alker,  1  Burr. 
188. 

Owners  of  the  fee  may  maintain  trespass  against 
anyone  who  builds  on  the  highway,  or  who  digs  up 
and  removes  the  soil.  Tucker  v.  Eldred,  6  R.  I. 
404. 

Efttt  of  fA^i\xUyni  dedicalion. 

Where  there  has  been  a  statutory  dedication  of 
streets,  the  abutting  owners  or  grantees  of  the  ded- 
icator have  no  right  to  the  soil  or  minerals  in  and 
under  the  streets,  or  to  mine  coal  and  dig  subter- 
ranean passages  under  the  streets.  Matthiessen  & 
H.  Zinc  Go.  V.  La  SaUe,  5  West.  Rep.  178, 117  HI.  411. 
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beobflervedydependingupon  the  fact  asto  wheth> 
er  the  excavation  and  removal  of  the  material 
in  question  is  reasonably  necessarv  on  the  part 
of  the  city  for  purposes  properly  connected 
with  the  public  easement,  or,  not  being  of  that 
character,  is  to  be  deemed  an  unjustifiable  in- 
vasion of  the  rights  of  the  owner  of  the  soil. 
Accordingly,  we  separate  the  subject  of  this 
action  into  two  parts,  and  will  first  consider  the 
case  with  regard  to  so  much  of  the  stone  in 
question  as  was  not  reasonablv  necessary  to  be 
quarried  for  the  purposes  of  the  construction  of 
the  sewer. 

As  has  already  been  intimated,  the  case  does 
not  show  a  -justification  for  the  quarrying  of 
the  stone  through  the  whole  width  of  the 
street,  and  far  below  the  surface.  It  was  not 
necessary  for  the  grading  of  the  street,  for  no 
grade  has  been  established  different  from  the 
natural  surface  of  the  ground;  nor  is  it  claimed 
to  be  even  probable  that  any  other  grade  will 
ever  be  re<juired.  The  case  does  not  call  for  a 
consideration  of  the  question  as  to  whether  the 
city  might  not  excavate  to  a  greater  width  than 
was  necessary  for  the  present  purposes,  in  an- 
ticipation of  future  Improvements  rendering 
that  necessary.  The  case  discloses  no  other 
purpose,  either  present  or  prospective,  than  the 
construction  of  this  sewer.  The  claim  that 
this  was  the  most  economical  way  for  the  city 
to  secure  the  construction  of  the  sewer  ignores 
the  rights  of  the  owner  of  the  soil. 

The  acquisition  of  the  easement  does  not  in- 
clude a  right  on  the  part  of  the  public  to  use 
or  dispose  of  the  material  found  within  the  lat- 
eral limits  of  the  street,  except  so  far  as  may 
be  reasonably  necessary  for  the  full  enjoyment 
of  the  easement,  or  properly  incident  thereto. 
The  quarrying  and  disposal  of  stone  from  be- 
low the  street  grade,  the  same  not  being  neces- 
sary for  purposes  connected  with  the  use  or 
improvement  of  the  street,  is  not  included  with- 
in the  rights  acquired  by  the  city  when  a  street 
is  established  over  the  land  of  an  individu^, 
and  he  has  a  right  of  action  therefor.  Rich  v. 
Minneapolu,  87  Minn.  423;  AUhenr,  Kelly, 92 
Minn.  280. 

It  may  be  that  if  the  city  had  not  thus  ap- 
propriated the  stone  in  question  to  compensate 
the  contractor  for  constructing  the  sewer,  and 
if  only  so  much  stone  had  been  removed  as 
was  reasonably  necessary  for  putting  in  the 
sewer,  a  considerable  expense  would  have  been 
incurred,  which  might  have  been  chargeable 
upon  the  adjacent  property  by  special  assess- 
ment. This  probably  would  have  been  author- 
ized by  provisions  of  the  charter  prescribed  for 
such  purposes. 

But  the  fact  that  the  necessity  for  a  legally 
authorized  assessment  has  been  avoided  by  the 
course  pursued  by  the  city  is  no  justification. 
It  had  no  power  to  summarily,  and  without 
statutory  authority  or  legal  proceedings,  seize 
the  property  of  the  owner  of  the  soil,  wheUier 
upon  his  private  premises  or  within  the  limits 
oi  the  street,  and  appropriate  it  to  the  payment 
of  the  expense  of  constructing  the  sewer;  nor 
could  it  authorize  such  an  appropriation  by 
another;  hence,  as  to  so  much  of  the  stone  in 
controversy  as  it  was  not  reasonablv  neces- 
sary to  disturb  for  the  purposes  of  the  improve- 
ment undertaken — the  construction  of  the 
sewer — the  plaintifT  had  a  right  of  action,  un- 
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less  it  had  been  voluntarily  relinquished.  The 
proper  measure  of  damages  should  he  dis- 
tinctly settled,  so  far  ajs  seems  necessary  for  the 
purposes  of  this  cflAe. 

There  is  a  marked  tendency  in  the  modem 
decisions,  in  awarding  damages  for  the  ohi- 
version  of  property,  where  by  the  acts  of  the 
wrongdoer  the  property  has  been  greatly  in- 
creased in  value,  but  where  the  defendant » 
not  chargeable  with  intentional  wrong  or  with 
such  conduct  as  merits  the  awarding  of  poni- 
tory  damages,  to  apply  the  rule  of  actual  com- 
pensation for  the  injury  or  lom  suffered,  with- 
out allowing  the  plaintiff  to  profit  by  the  val- 
uable service  which  others  have  bestowed  upon 
the  property.  3  Sutherland,  Damages,  3(6  d 
«$o. ,  and  cases  cited. 

Without  here  indicating  an  unqualified  ac- 
ceptance of  that  rule,  we  only  decide  that  it 
should  be  applied  in  cases  like  that  under  con- 
sideration, whenever  the  action  of  the  public 
authorities  is  not  characterized  as  intentaooaUy 
or  grossly  wrongful.  The  reasons  in  favor  of 
this  rule  in  such  cases  are  as  applicable  as  in 
actions  between  individuals,  as  in  JERnman  v. 
Heyderstadi,  32  Minn.  250,  and  Whitney  v. 
Huntington,  37  Minn.  197. 

There  is  no  claim  made  that  the  city  Is  chari^ 
able  with  any  graver  fault  than  ignorance  of  its 
legal  rights,  and  the  application  of  the  rule  to 
such  a  case  is  to  allow  as  damages  the  value 
of  the  stone  as  it  lay  in  the  quarry.  And  this 
estimate  should  be  based  upon  the  assumption 
that  the  owner  had  the  right  to  enter  upon  the 
street  and  take  out  the  stone.  Of  course  he 
has  not  that  ri^ht,  unless  special  authority  be 
conferred  on  him;  but  the  city  ought  not.  in 
disregard  of  his  property  rights,  and  without 
legal  justification,  to  quarry  the  stone— or  au- 
thorize others  to  do  so— ana  then,  having  thus 
secured  the  benefit  of  the  full  value  of  the  stone 
unembarrassed  by  the  existence  of  the  street 
over  which  it  had  control,  defeat  a  recovery  by 
the  owner  of  the  soil  of  more  than  nominal 
damages— by  the  plea  that  it  would  not  have  al* 
lowedhim  to  quarry  stone  from  the  street.  The 
city  should  not  be  allowed  to  thus  t^e  advan- 
tage of  its  own  wrong. 

We  come  now  to  consider  the  rights  of  the 
owner  of  the  soil  as  to  stone  within  the  street, 
which  it  becomes  necessary  for  the  public  to 
excavate  and  remove  in  the  exerdae  of  its 
rights  connected  with  the  eaaemenc.  This 
embraces  so  much  of  the  rock  in  quesdoQ  as 
it  was  reasonably  necessary  to  quarry  for  the 
purpose  of  constructing  the  sewer.  As  to  the 
right  of  the  city  to  do  this  there  can  be  no 
question. 

As  to  such  material  the  ordinary  privileges 
of  ownership  became  subordinate  to  those  8e> 
cured  by  the  public  when  the  land  was  devoted 
to  the  purposes  of  a  street,  including  all  the 
uses  properly  incidental  thereto.  And  for  what- 
ever property  rights  the  owner  may  have  then 
been  deprived  he  is  to  be  presumed  to  have  re- 
ceived flkdequate  compensation,  if  the  land  was 
taken  under  the  power  of  eminent  domain,  or 
he  relin<^uiBhed  all  right  to  compensatioo  if  be 
voluntarily  dedicated  the  land  to  these  pur- 
poses. 

It  is  apparent  from  an  examination  of  the 
authorities  that  courts  have  experienced  do 
little  difficulty  in  stating  and  in  adjusting  the 
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rights  of  the  public  and  of  the  land  owner  re- 
spectively in  such  cases.  The  decisions  are 
neither  uniform  nor  are  th^reasons  which  have 
been  assigned  for  them  always  satisfactory. 
After  a  careful  consideration  or  the  subject  we 
have  been  led  to  the  conclusion  that  this  propo- 
sition is  in  accordance  with  reason  and  presents 
the  only  practicable  rule  for  the  determination 
of  the  rights  of  parties,  viz. : 

Whenever  it  becomes  reasonably  necessary, 
for  purposes  connected  with  the  use  or  im- 
provement of  a  public  street,  or  for  the  enjoy- 
ment of  the  public  easement  therein,  to  have 
earth  or  rock  excavated  and  removed  there- 
from,  and  where  it  is  impracticable,  in  view  of 
the  public  purposes  to  be  accomplished,  to 
commit  to  the  owners  of  the  soil  the  work  of 
excavation  and  removal,  the  public  authorities 
may  do  this,  unembarrassed  by  claims  of  pri- 
vate ownership  and  right  of  disposal. 

The  public  may  dispose  of  the  material 
wluch  it  is  required  to  remove  in  such  manner  as 
mav  be  most  for  its  interest,  without  accounta- 
bilfty  to  the  owner  of  the  soil  therefor. 
Whether  there  may  be  exceptions  to  this, 
under  peculiar  circumstances,  as  where  valua- 
ble minerals  may  be  found  in  the  street,  we  do 
not  decide.  Where  the  necessity  for  removal 
by  the  public  authorities  exists,  it  would  seem 
that  the  right  to  dispose  of  the  material  so 
necessarily  removed  is  a  natural,  if  not  neces- 
sary, incident  of  the  right  to  excavate  and 
talie  it  away.  To  a  certain  extent  this  is  so 
considered  in  all  of  the  decisions  upon  the 
subject.  Thus,  it  is  a  familiar  rule  of  law 
that  the  earth  and  stone  taken  out  of  a  street 
by  the  public  authorities  for  the  purpose  of  its 
improvement  may  be  used  by  them  for  street 
purposes  elsewhere;  and  of  wis  the  owner  of 
the  soil  cannot  complain. 

It  would  be  difficult  to  assign  a  reason  for 
this  which  would  not  also  support  the  right  of 
the  public  to  use  such  material  for  any  other 
public  purpose,  unless  it  be  the  reason  that  an- 
cient usa^  more  clearly  sanctions  this  limited 
use  than  it  does  the  general  rieht  to  dispose  of 
whatever  the  public  is  obliged  to  remove.  The 
principle  announced,  that  the  city  may  dispose 
of  what  it  is  required  to  remove,  and  the  aiffl- 
culty  in  applying  any  other  rule,  may  be  made 
more  clear  b^  a  consideration  of  the  circum- 
atanoes  of  this  case. 

It  is  apparent,  without  proof  directed  to  that 
point,  that  when  the  city  undertook  the  con- 
struction of  a  sewer  through  this  street,  many 
feet  below  the  surface  of  the  ledge,  it  would 
have  been  impracticable  to  comimt  to  the  ad- 
jacent proprietors  the  work  of  quarrying  and 
removing  the  stone,  each  in  front  or  hLs  own 
premises,  and  for  the  width  which  was  neces- 
sary for  that  purpose,  probably  a  very  few  feet 
on  either  side  of  the  center  of  the  street.  The 
objections  to  such  a  mode  of  carrying  on  pub- 
lic work  of  that  kind  it  is  hardly  necessa^  to 
enumerate. 

The  necessity  for  having  the  work  done 
with  expedition  and  without  default;  for  unity 
of  desigiiand  action;  for  the  selection  of  prop- 
er persons  and  methods  for  blasting  and  re- 
morin^  the  stone,  both  for  the  safeiy  of  the 
public  in  the  use  of  the  street  and  of  those  who 
may  be  employed  in  the  work;  for  selecting 
and  reflerving  from  removal  such  part  of  the 
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stone  as  might  be  needed  for  construction  of 
the  sewer;  and  for  carrying  on  at  once  the 
quarry inff  of  the  stone,  the  construction  of  the 
sewer  ana  the  reflllin?  of  the  excavation,  which 
latter  work  could  not  be  imposed  upon  the  ad- 
jacent proprietors,  suggests  sufficient  reasons 
why  each  fifty  or  sixty  feet  in  length  of  the 
work  should  not  be  assigned  to  different  par- 
ties (the  lot  owners  on  each  side  of  the  street), 
who  might  or  might  not  undertake  the  labor 
if  it  were  committed  to  them.  Indeed,  it  is  not 
probable .  that  all,  if  any,  of  the  proprietors 
would  or  could  perform  such  a  task  if  allowed 
to  do  so.  The  city  had  to  do  this,  either  by 
the  direct  employment  of  labor  or  by  contract, 
and  must  be  allowed  to  canr  on  the  work  un- 
embarrassed by  the  claims  of  adjacent  proprie- 
tors as  to  their  ownership  of  the  stone  and 
their  right  to  control  its  disposal.  In  taking 
out  the  stone,  and  in  using  what  was  necessary 
for  the  sewer,  it  exercised  an  unquestionable 
liffht  and  did  no  wrong  to  the  owner  of  the  soil. 
If,  when  the  excavation  was  refilled  with 
stone  or  earth,  some  stone  remained,  it  must 
have  been  disposed  of  in  some  way  and  not 
left  to  incumber  the  street.  It  would  be  diffi- 
cult, if  not  impossible,'for  the  city,  after  it  has 
completed  such  a  work,  to  assign  to  the  re- 
spective owners  of  every  fifty  or  sixty  foot  lot 
their  proper  proportion  of  the  remaining  mass, 
and  secure  its  proper  and  prompt  distribution 
and  removal  by  them.  It  the  stone  is  to  be 
deemed  their  property,  the  city  cannot  make 
any  authoritative  division  or  distribution  of  it, 
and  it  would  very  likely  become  the  subject  of 
controversies  which  would  prevent  a  prompt 
and  complete  removal  of  it  from  the  street. 
In  brief  we  are  of  the  opinion  that  when, under 
such  circumstances,  it  becomes  necessary  tor 
the  city  to  excavate  and  remove  such  material, 
it  may  also  dispose  of  the  same— that  being 
properly,  and  in  such  cases  necessarily,  inci- 
dent to  the  power  of  taking,  using  and  remov- 
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e  have  not  assumed  to  state  the  law  as  to 
the  removal  of  trees  standing  in  the  highway. 
It  may  be  that  in  general  it  would  be  practica- 
ble to  allow  adjacent  proprietors  to  remove 
them  if  they  shall  elect  to  do  so,  when  removal 
becomes  necessaiy.  It  must  be  conceded  that 
there  are  few  authorities  directly  supporting 
the  conclusions  expressed  in  the  latter  part  of 
this  opinion. 

We,  however,  refer  to  Upham  v.  Mar^h^ 
128  Mass.  546.  In  that  case  the  proper  au- 
thorities, the  highway  surveyors,  had  author- 
ized the  defen£nt,  who  was  one  of  the  sur- 
veyors, to  take  earth  from  the  highway  where 
it  crossed  the  plainti£Fs'  land  and  to  deposit  it 
upon  his  own,  the  defendant's  land.  This 
was  done  as  the  best  mode  of  lowering  the 
grade  of  the  highway  and  disposing  of  the 
material  removes  The  duty  of  removing  the 
material  was  re^rded  by  the  court  as  implying 
a  right  to  deposit  it  elsewhere,  and  it  was  con- 
sidered that  what  was  done  was  reasonably 
necessary  and  incidental  to  the  convenient  and 
proper  execution  of  the  work  of  repairing  the 
road.  "It  follows,"  says  the  court,  "that  the 
plaintiffs  lost  all  title  to  the  soil  when  so  re- 
moved from  the  land  belonging  to  them,  and 
they  cannot  maintain  an  action  for  its  conver- 
sion." 
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It  seems  to  us  that  a  more  accurate  statement 
of  the  proposition,  but  leading  to  the  same  re- 
sult, would  be  thaf  the  owner's  title  became 
subordinate  and  subject  to  this  right  of  the  pub- 
lic, as  an  incident  of  the  easement,  when  the 
land  was  originally  condemned  or  dedicated 
for  the  purpose  of  a  highway,  and  the  neces- 
sary remo^  of  the  soil  at  the   subsequent 


period  devested  him  of  no  property  ri^ta 
which  he  then  had. 

The  result  in  this  case  is  th  at  a  new  trial  miiBl 
be  granted,  for  the  damages  assessed— about 
$l,100--were  for  the  whole  of  the  stone  io 
controverey.  The  amount  unnecesBarily  re- 
moved was  not  shown  by  the  evidence. 

TJie  order  rtfunnga  new  trialU  revermd. 


PENNSYLVANIA  SUPREME  COURT. 


Prank  DREI8BACH,  Plff,  in  Err., 

Henry  8ERFAS8  et  al 

(....Pa.....) 

1.  An  Infltnunent  styDnsr  itself  "an  indenture," 
by  which  the  grantor  Rrants,  bargains,  etc.,  a 
pleoe  of  land  oontainlng  fifty  acres,  excepting  his 
residenoe  thereon  during  bis  natural  life,  "which 
is  to  be  a  lien  upon  the  premises  aforesaid**  until 
his  death  and  burial,  in  consideration  of  the  serv- 
ices of  the  grantee,  who  is  a  married  woman, 
and  his  niece,  in  taking  care  of  btm,  is  not  testa- 
mentary in  its  character,  and  does  not  convey  the 
legal  title  during  the  grantor*s  life,  but  vests  in 
the  grantee  an  equitable  title  as  an  executory 
contract. 

2.  The  ri^bt  to  recover  poaaoerion  under 
a  conveyance.  In  consideration  of  taking  care  of 
the  grantor,  which  gives  an  equitable  title  only, 
depends  upon  the  performance  of  the  contract 
by  the  grantee. 

(April »,  1880.) 

ERROR  to  the  Court  of  Common  Pleas  of 
Monroe  Count;^,  to  review  a  Judgment  in 
favor  of  plaintiffs  in  an  action  of  ejectment. 
Bev&rsed. 

The  land  in  controversy  in  1882  belonged  to 
one  Peter  Berger.  In  December  of  that  year 
Berger  executed  an  alleged  conveyance  of  it 
to  SeMv  Ann  Serfass  under  whom  plaintiffs 
claimed  title.  The  instrument  by  which  the 
conveyance  was  alleged  to  have  tieen  made  is 
8ufl9ciently  set  out  in  the  opinion. 

Defendant  claimed  title  under  a  deed  from 
Berger  tor  the  same  premises,  dated  August 
26,  1884. 


The  court  directed  a  verdict  for  plaintilb  and 
defendant  took  this  writ. 

Further  facts  appear  in  the  opinion. 

Mestrt.  H.  Hakes  and  Hmnxy  JT.  Kota, 
for  plaintiff  in  error: 

A  disposition  of  property  to  take  effect  after 
the  death  of  the  grantor  is  testamentary  and 
revocable. 

Turner  v.  8eott,  51  Pa.  126;  FyederidtTs  App. 
62  Pa.  888;  RieM  App,  105  Pa.  528;  J<^daH  ▼. 
McClure,  85  Pa.  405;  1  Jarman,  Wills,  p.  12; 
Redfleld.  Wills,  p.  5;  2  Bl.  Com.  p.  4M. 

The  form  of  the  instrument  is  immaterial  if 
its  substance  is  testamentary. 

Wileon  v.  Van  Leer,  108  Pa.  600;  PaUereon  t. 
Engluh,  71  Pa.  468;  Fmo  v.  darke,  80  Pa.  170; 
Foeeelman  v.  Elder,  98  Pa.  150;  Green  y.  Prtmde, 
1  Mod.  117;  Boee  v.  Quick,  30  Pa.  225;  ^Wrf- 
erick^s  App,  eupra. 

The  instrument,  from  Berger  to  Mrs.  Ser- 
fass, dated  December  5,  1882,  was  revoked  by 
the  warranty  deed  of  Berger  to  Dreisbacfa, 
dated  August  26,  1884. 

SkerreU  v.  Burd,  1  Whart.  246;  ManhaU  t. 
MarthaU,  11  Pa.  480;  ^  Oooper^e  Etiale.  4  Pa. 
88. 

Parol  evidence  may  be  received  to  expUun 
and  define  the  subject  matter  of  a  written 
agreement. 

Bamhart  v.  Riddle,  20  Pa.  02;  AlOridge  ▼. 
Behleman,  46  Pa.  420;  Gould  v.  Lee,  55  Pa.  99. 

Where  equity  would  set  aside  or  reform  the 
instrument  on  the  ground  of  fraud,  accident  or 
mistake,  parol  evidence  is  admissible  to  con- 
tradict or  vary  the  terms  of  the  agreement  as 
written. 

Ghriet  v.  Diffenbach,  1  Seig.  &  R  464:  14^ 
dings  v.  Iddinge,  7  Serg.  &  R.  Ill;  MiOer  v. 
Hendereon,  10  Serg.  &  R.  200;  Clark  v:  P^ri- 


Nora.— i>eed,  eonsicferotion-o/,  su2>port /or  life. 

Support  of  the  grantor  by  the  grantee,  when 
made  by  a  present  agreement,  becomes  binding  on 
the  grantee  by  his  acceptance  of  the  deed,  and 
constitutes  a  valuable  consideration  (Spalding  v. 
Hallenbeck,  80  Barb.  9Ki;  Henderson  v.  Hunton,26 
Gratt.  606;  Hutchinson  v.  Hutchinson,  46  Maine, 
154 ;  Shontz  v.  Brown,  27  Pa.  123:  Exum  v.  Canty, 
84  Mies.  588);  but  where  the  provision  for  support  is 
expressed  In  language  which  places  no  obligation 
on  the  grantee,  the  deed  is  without  consideration 
and  void.    Jackson  v.  Florence,  16  Johns.  47. 

The  legal  effect  of  a  deed  conveying  lands  to  a 
person,  in  the  grantor^s  language,  ''at  my  death," 
is  that  the  grantor  has  reserved  a  life  estate  to  him- 
self, and  covenanted  to  stand  seised  to  the  use  of 
the  grantee  at  the  grantor^s  death.  Vinson  v.  Vin- 
son, 4  Rradw.  (111.  App.)  188: 2  Devlin,  Deeds,  p.  142. 

The  obligation  to  support,  when  a  condition  in  a 
.8  L.  R.  A. 


deed,  is  generally  regarded  as  a  personal  duty« 
which  cannot  be  transferred  to  another.  Bastman 
V.  Batcbelder,  86  N.  H.  141;  Flanders  v.  Lamphsar. 
9  N.  H.  SOL 

For  cases  in  which  instruments  conTeying  m- 
tates,  on  the  condition  that  the  grantee  shall  sop- 
port  the  grantor,  see  Bryant  v.  Erskine,  55  MaJna. 
158:  Hoyt  V.  Bradley,  27  Mahie,  242 ;  Brown  v.  Lsaoh. 
85  Maine,  40;  Hill  v.  More,  40  Maine,  515;  Hawkiw 
V.  Clermont,  15  Mich.  511 ;  Hubbard  v.  Hubbard,  U 
Allen,  686;  Bethlehem  v.  Annis,  40  N.  H.  34 ;  Rhcadis 
V.  Parker,  10  N.  H.  88 ;  Austin  v.  Austin,  9  Vt.  ISO; 
Soper  V.  Guernsey,  71  Pa.  219;  Dearborn  v.  Dear- 
born, 9  N.  H.  117:  Henry  v.  Tupper,  29  Vt.  W; 
Wilder  V.  Whlttemore,  15  Mass.  863;  Thayer  t. 
Richards,  19  Pick.  896;  Flske  v.  Flake,  20 Pick,  mk 
Gibson  V.  Taylor,  6  Gray,  810;  Dunklee  v.  Adaaa 
20  Vt.  415 ;  Gilson  v.  Gilson.  2  Allen,  116;  Daniels  v. 
Eisenlord,  10  Mich.  454 ;  Tucker  r.  Tucker,  34  MIeh. 
426, 35  Mich.  865 ;  Lanfair  v.  Lanfair,  18  Pick.  flBl 
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ridge,  2  Pa.  18;  Benthaw  v.  Qan;  7  Pa.  117; 
JSearieh  v.  Swinehart,  11  Pa.  283. 

Where  at  the  execution  of  a  writing  a  stipu- 
lation has  been  entered  into,  a  condition  an- 
nexed or  a  promise  made  by  word  of  mouth, 
upon  the  faith  of  which  the  writing  has  been 
executed,  parol  evidence  is  admissible,  although 
it  may  vary  and  materially  change  the  terms 
of  the  contract. 

Qreenawalt  v.  Kohne,  85  Pa.  869;  Martin  v. 
Bermt,  67  Pa.  459;  Chalfant  v.  WiUiami,  85 
Pa.  212;  Aldridge  v.  Eshieman,  46  Pa.  420. 

Mr,  Charlton  Burnett*  for  defendants  in 
error: 

The  stipulations  contained  in  the  deed  to 
Sally  Ann  Serf  ass,  for  the  support  and  noudn- 
tenance  of  Peter  Berger,  are  covenants;  and 
there  can  be  no  forfeiture  for  nonperformance 
of  the  covenants. 

See  Perry  v.  Scotty  51  Pa.  119. 

A  consideration  which  amounts  to  a  cove- 
nant cannot  be  enforced  by  ejectment. 

Cook  V.  THmbte,  9  Watts,  15. 

Willii^mst  J-f  delivered  the  opinion  of  the 
court: 

The  disposition  of  this  case  depends  on  the 
construction  of  the  instrument  under  which 
the  plaintiffs  in  the  court  below  claimed  title 
to  the  land  in  controversy.  They  sought  to 
recover,  on  the  theory  that  it  was  a  deed  vest- 
ing a  present  absolute  estate  in  fee  simple  in  the 
rrantee.  The  position  of  the  defendant  was 
uiat  the  writing  was  in  the  nature  of  a  will,  a 
testamentary  paper,  revocable  at  the  will  of  the 
maker,  and  actualljr  revoked  by  the  subsequent 
conveyance  to  Dreisbach. 

Our  inquiry  then  is  into  the  character  and 
legal  effect  of  the  so  called  deed  from  Peter 
Berger  to  Sally  Ann  Serf  ass.  It  should  be 
borne  in  mind  at  the  outset  of  this  inquiry  that 
the  transaction  was  intended  to  secure  to  the 
grantor  a  competent  support  during  his  life; 
that  it  was  between  an  aged  and  infirm  uncle 
and  h'S  niece;  and  that  it  contemplated  the 
payment  of  the  niece  for  her  services  by  assur- 
ing to  her  the  property  of  the  uncle.  With 
this  in  mind  we  look  at  the  instrument.  It 
styles  itself  "an  indenture'*  made  between 
Peter  Berger,  of  one  part,  and  Sally  Ann  Ser- 
fass,  who  is  described  as  the  wife  of  Henry 
Serf  ass,  the  "  daughter  of  Thomas  Berger,  and 
the  niece  of  the  said  Peter  Berger,'^  of  the 
other  part. 

The  agreement  or  undertaking  of  Peter 
Berger  is  then  stated  to  be  that  "In  considera- 
tion of  the  sum  of  $1  ...  as  for  other  good 
and  valid  considerations  in  law  hereinafter  men- 
tioned and  to  be  strictly  kept  by  the  said  Sally 
Ann  Serfass  ...  the  said  Peter  Berger  hath 
granted,  bargained,  aliened,  enfeoffed,  released 
and  confirmed,  and  by  these  presents  doth 
grant,  bargain,  sell,  alien,  enfeoff,  release  and 
confirm  unto  the  said  Sally  Ann  Serfass,  and 
to  her  heirs  and  assigns,  all  that  certain  mes- 
suage and  tract  or  piece  of  land  .  .  .  contain- 
ing fifty  acres  and  seventy  perches  and  a 
auarter  .  .  .  excepting,  nevertneless,  the  resi- 
ence  of  the  said  Peter  Berger,  the  grantor 
hereof,  in  the  house  and  on  the  premises  during 
bis  natural  life,  and  which  is  to  be  a  lien  upon 
the  premises  aforesaid  until  the  death  and 
Irarial  of  the  said  Peter  Berger  " 
8  L.  R.  A. 


Immediately  following  these  paragraphs  that 
speak  for  the  grantor,  arc  those  that  express 
the  undertaking  of  the  f^ntee,  and  state  the 
real  price  or  consideration  to  be  paid  for  the 
land.    They  are  as  follows: 

"And  I,  the  said  Sally  Ann  Serfass,  the 
grantee  in  the  aforesaid  premises,  do  hereby 
bind  myself,  my  heirs,  executors  and  adminis- 
trators, and  every  of  them  firmly  by  these 
presents,  which  are  to  be  considered  on  my  part 
as  a  deed  of  covenants,  to  find  good  house 
room,  and  sleeping  and  lodging  apartments  for 
the  convenience  of  the  saia  Peter  Berger  dur- 
ing his  life,  and  to  find  good  and  sufficient 
board,  lodging,  meat,  drink,  clothing  and  nurs- 
ing, medical  attendance,  and  all  other  neces- 
saries for  him  during  his  life,  and  a  decent 
burial  for  him  when  he  leaves  this  world  of  sor- 
rows; all  of  which  is  to  be  and  remain  a  lien 
upon  the  premises  aforesaid,  until  the  whole  of 
the  duties  aforesaid  are  performed  on  the  part 
of  the  said  Sally  Ann  Serfass,  grantee  herein 
named." 

In  the  Jiabendum,  and  qualifying  it,  are  the 
further  words,  "except  as  before  excepted,  and 
which  is  hereby  expressly  excepted  by  the  said 
Peter  Berger,  the  grantor  hereof." 

This  instrument  was  signed  and  acknowl- 
edged by  both  parties,  although  the  husband 
of  Sally  Ann  Serfass  did  not  Join  either  in  the 
execution  or  the  acknowledgment  of  it. 

Without  stopping  to  consider  the  conse- 
quences of  the  nonjoinder  of  the  husband,  we 
proceed  at  once  to  inquire  whether  this  is  a 
testamentary  paper.  The  most  general  and 
comprehensive  definition  of  a  will  is  that  which 
describes  it  as  a  declaration  of  the  intention  or 
wish  of  the  maker,  touching  what  he  would 
have  done  after  his  death.  It  is  a  provision 
made  in  view  of  bis  death,  and  to  take  effect 
when  that  event  shall  happen.  The  paper  be- 
fore us,  however,  is  a  provision  for  the  care 
and  support  of  the  maker  in  the  present,  and 
so  long  as  he  shall  live,  in  consideration  of  his 
property,  which  is  to  pass  at  once  into  the  pos- 
session of  his  niece. 

In  Turner  v.  8eoti,  51  Pa.  126,  cited  and  re- 
lied on  by  the  plaintiff  in  error,  the  grantor 
embodied  in  the  indenture,  as  the  instrument 
in  that  case  also  was  called,  this  provision: 
**  This  conveyance  in  no  way  to  take  effect  until 
after  his  (grantor's)  decease."  With  this  lim- 
itation the  instrument  could  vest  no  present 
interest  in  the  grantee.  It  was  to  take  effect 
by  its  express  terms  only  upon  the  happening 
of  the  death  of  the  grantor.  For  this  reason 
it  was  held  to  be  testamentary.  The  title  to 
the  land  remained  in  the  father,  the  grantor, 
during  his  life,  and  upon  his  death,  and  not 
sooner,  was  to  pass  to  and  vest  in  the  son. 
The  instrument  being  testamentary  was  rev- 
ocable at  the  pleasure  of  the  maker. 

The  paper  now  under  consideration  contains 
no  such  limitation,  makes  no  declaration  of 
what  the  maker  wishes  done  after  his  death, 
but  contemplates  and  authorizes  an  immediate 
taking  of  possession  by  the  grantee.  Moreover, 
it  makes  provision  for  the  protection  of  the 
grantor  by  informal,  but  repeated,  reservations 
and  exceptions  and  covenants — all  looking,  not 
to  the  death  of  the  grantor,  but  to  the  preser- 
vation of  his  life  by  securing  constant  and  con- 
tinuing and  adequate  care. 
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We  are  clearly  of  opinion  that  the  paper  of 
December  5, 1882,  signed  by  both  Peter  Berger 
and  Sally  Ann  Serfass,  is  not  testamentary  in 
its  character.  On  the  other  hand,  we  do  not 
regard  it  as  a  deed  vesting  an  absolute  estate  in 
fee  simple,  upon  its  delivery  to  Sally  Ann 
Serfass.  We  have  seen  that  the  object  of  the 
transaction  was  to  secure  the  continued  per- 
formance of  such  services  as  his  a^e  and  con- 
dition might  render  necessary.  It  is  important 
also  to  remember  that  this  was  an  arran^ment 
hetween  near  relatives,  and  that  the  services  of 
the  niece  are  stated  to  be  the  consideration 
which  she  pays  and  is  to  pay  for  the  property 
of  her  uncle.  He  is  to  have  the  right  to  live 
in  the  house,  to  remain  in  possession ;  and  she 
is  also  to  take  possession,  and  live  in  the  same 
house  in  order  to  fuMU  her  agreement. 

The  scrivener  was  applied  to  to  prepare  for 
them  "  a  writing  in  the  nature  of  a  will,"  to 
carry  out  their  understanding,  and  his  effort  to 
put  It  on  paper  resulted  in  the  anomalous  in- 
strument before  us.  It  is  quite  clear  that  no 
deed  was  intended.  It  is  equally  clear  that  the 
exceptions  and  covenants  were  intended  to  pro- 
tect the  grantor  against  the  words  importing  a 
present  grant.  That  such  words  do  not  neces- 
sarily pass  a  present  fee  has  been  repeatedly 
held.  The  whole  instrument  and.  the  nature 
and  object  of  the  transaction  must  be  con- 
sidered. 

In  Williams  v.  BentUy,  27  Pa.  294,  it  was 
held  that  the  strongest  words  of  conveyance 
in  the  present  tense  will  not  pass  an  estate  if 
from  other  partis  of  the  instrument  the  inten- 
tion appears  to  be  otherwise. 

In  Ogden  v.  Brown,  88  Pa.  247,  the  same 
principle  was  stated  in  very  nearly  the  same 
words:  "Whether  an  informal  instrument 
transferring  an  interest  in  real  estate  shall  be 
held  a  conveyance  or  only  an  agreement  for  a 
conveyance,  depends,  not  on  any  particular 
words  or  phrases  found  in  it,  but  on  the  inten- 
tion of  the  parlies,  as  collected  from  the  whole 
contract." 

Shirley  v.  Shirley,  59  Pa.  267,  was  like 
Williams  v.  Bentley  and  Ogden  v.  Brown,  an 
action  of  ejectment  in  which  a  writing  securing 
the  maintenance  of  a  father  came  under  con- 
sideration, and  the  general  rule  was  laid  down 
that  **  Courts  should  be  slow  to  give  effect  as 
an  absolute  conveyance  to  instruments  for  pro- 
visions made  between  parents  and  children  un- 
less the  intention  be  very  clear." 

If  we  look  at  this  instrument  without  the 
liffht  which  the  testimony  throws  upon  it,  and 
upon  the  intentions  of  the  makers,  we  shall 
find  that  it  is  by  no  means  "  very  clear  "  that 
the  intention  was  to  pass  a  present  fee  simple. 
Words  of  present  grant  are  used,  but  they  are 
limited  by  exceptions  and  reservations,  by  cove- 
nants and  conditions,  in  a  manner  that  shows 
the  purpose  to  limit  the  grant  and  fasten  the 
obligations  of  "the  party  of  the  other  part" 
upon  the  land  itself.  The  consideration  of  the 
ffrant  is  executory.  It  is  to  be  paid  day  by 
day  during  the  life  of  "  the  first  party." 

If  the  position  of  the  plaintiff  in  the  court 
below  be  adopted,  Mrs.  Serfass  might  have 
taken  her  "indentures"  and  recorded  them; 
and  though  she  had  never  furnished  a  farthing's 
value  toward  the  care  of  her  uncle  or  rendered 
him  the  slightest  service,  her  title  would  have 
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been  indefeasible.    She  could  have  retained  the 
land  and  refused  to  pay  the  price. 

What  an  action  of  covenant  would  have  re- 
alized, brought  against  a  married  woman  upon 
an  instrument  under  seal,  in  which  her  hus- 
band had  not  joined,  it  is  difficult  to  see.  It 
certainly  would  have  been  of  no  service  to 
Peter  Berger.  He  might  have  starved,  while 
learning  by  an  action  at  law  the  difficulty  of 
enforcing  a  contract  of  this  kind  against  a 
married  woman.  The  only  way  in  which  the 
intentions  of  the  parties  can  be  carried  into 
effect  and  justice  done,  is  to  treat  this  instru- 
ment as  an  executory  contract  in  which  Berger 
contracts  to  give  his  property  for  his  future 
maintenance,  and  Mrs.  Serfass  contracts  to 
provide  the  maintenance  in  exchanee  for  the 
property.  An  equitable  title  veated  in  Mrs. 
Serfass;  the  legal  title  during  his  life  remained 
in  Berger. 

Mrs.  Serfass  and  her  husband  went  into  pos- 
session, and  entered  upon  the  work  which  was 
to  pay  for  the  land.  She  died  not  long  after. 
After  her  death  her  husband  tried  to  have  Ber- 
ger declared  a  pauper,  and  supported  at  the 
public  expense.  Failing  in  this  be  abandoned 
the  premises,  and  declined  to  carry  out  the 
agreement  which  his  wife  had  made. 

Berger  was  compelled  to  look  elsewhere  for 
care.  He  was  a  vendor  in  possession,  his 
vendee  refusing  to  pay  the  purchaae  money, 
and  out  of  possession.  In  this  situation  be 
made  an  arrangement  with  Dreisbach,  to 
whom  he  made  a  deed,  and  by  whom  be  was 
properly  taken  care  of  for  two  or  three  years, 
and  until  his  death.  After  the  consideration 
which  Mrs.  Serfass  was  to  pay  has  been  paid 
by  Dreisbach,  her  heirs  at  law  bring  this  action 
of  ejection  to  recover  the  possesaion. 

Upon  the  trial  the  defendant  offered  to  prove 
the  conduct  of  Serfass,  his  refusal  to  car^  out 
the  contract  of  his  wife  and  his  abandonment 
of  the  premises  and  removal  from  the  neigb- 
borhooa,  together  with  the  arrangement  be- 
tween Berber  and  himself.  This  the  court  ex- 
cluded, holding  that  Sally  Ann  Serfass  took  a 
fee  which  descended  to  her  heirs  at  law,  and  that 
Berger's  only  remedy  for  her  nonperformance 
was  an  action  of  covenant  against  ber.  This 
was  error.  This  was  an  equitable  action  of 
ejectment  by  a  vendee  in  default,  and  oot  of 
possession.  As  was  said  in  SfUrie^  v.  ShiHey: 
"  To  obtain  specific  execution  of  such  a  ooo- 
tract,  the  children  must  show  that  they  have 
been  ready,  prompt  and  eager  to  perform  their 
part  of  the  contract." 

In  Williams  v.  Bentley,  supra.  Justice  Lewis, 
who  delivered  the  opinion  of  the  court,  used 
this  language: 

"  The  plaintiff  in  this  case  has  nothing  more 
than  the  privilege  of  going  into  a  cooii  id 
equity  to  call  for  specific  performance  of  the 
contract.  His  action  is  therefore  subject  to  all 
the  considerations  which  influence  courts  of 
equity  in  refusing  or  granting  such  demands. 
It  is  certainly  a  necessary  preliminary  that  be 
should  himself  do  equity.  He  must  under 
this  head  show  that  be  has  paid,  or  was  ready 
and  willing  to  pay,  the  consideration  so  far  as 
it  was  due  at  the  time  of  the  trial.  This  re- 
mark applies  to  the  covenants  for  maintenaDoe 
as  well  as  to  the  other  covenants." 

The  right  of  Serfass  to  recover  the  | 


1889. 


Frbilsb  y.  Rear. 


in  this  action  depended  upon  whether  the  con- 
sideration agreed  upon  had  been  paid.  Being 
out  of  possession,  he  could  not  recover  upon  the 
contract  unless  be  could  show  performance. 

This  he  was  not  required  to  do.  The  de- 
fendant then  proposed  to  take  up  the  burden 
of  proof  that  rested  on  the  other  side,  and  to 
show  affirmatively  the  nonperformance  of  the 
contract  under  which  alone  the  plaintiffs  could 
recover.  This  evidence  should  have  been  ad- 
mitted. It  would  be  contrary  to  the  orig- 
inal intentions  of  the  parties  as  well  as 
against  good  conscience  to  permit  the  vendee 
to  recover  the  possession  of  land  from  his 
vendor,  or  one  holding  his  title,  without  ren- 
dering or  offering  to  render  the  equivalent  con- 
tract^ for. 

The  second  and  third  assignments  of  error 
are  sustained. 

Thejudyment  is  reversed,  and  a  venire  facias 
de  no?o  awarded. 


Daniel  FREILER  and  Wife,  in  Right  of 
the  Wife,  Bffs.  in  Err., 

F.  G.  KEAR  et  al.,  Trading  Under  the 
Firm  Name  of  F.  G.  Rear  &  Co. 

(....Pa.....) 

Jk.  wife  m&y»  with  her  bnslMUid**  oonsent* 
maintain  an  action  against  a  firm  of  which 
he  is  a  member,  for  the  breach  of  an  agreement 
contained  la  a  lease  to  it  of  her  separate  real  es- 
tate ;  and  in  such  action  the  husband  alone  can 
Interpose  the  defense  of  the  legal  unity  of  the 
parties  as  created  by  the  marriage;  andincasehe 
ne^lectB  to  answer  and  there  is  no  other  defense 
to  the  action.  Judgment  will  be  entered  in  her 
favor. 

(May  30, 188B.) 

ERROR  to  the  Court  of  Common  Pleas  of 
Schuylkill  Counter,  to  review  a  judgment 
in  favor  of  defendants  in  an  action  by  a  married 
woman  against  a  firm  of  which  her  husband 
-was  a  member,  to  recover  dama^  for  the 
breach  of  an  agreement  contained  in  a  lease  to 
it  of  her  separate  real  estate..   Bewrsed. 

The  case  and  facts  connected  therewith  suf- 
ficiently appear  in  the  opinion. 

Messrs.  John  A.  Nash*  Charles  N. 
Brumm  and  Oeor^^  J.  Wadlinc^r»  for 
plaintiffs  in  error: 

The  plea  of  coverture,  as  between  a  husband 
and  wife,  is  a  personal  privilege,  and  must  be 
speciallv  pleaded. 

See  Lairaix  v.  Maeguart,  1  Miles,  45. 

Advantage  could  not  be  taken  of  the  covert- 
tire  without  pleading  it. 

SheidU  v.  WeislUee,  16  Pa.  188;  Maner  v.  Mil- 
tier,  8  T.  R  027;  Bacon,  Abr.  title,  Abate- 
ment G. 

The  wife  maj  recover  against  her  husband 
in  a  suit  in  equity. 

1  Dan.  Ch.  Pr.  148;  Shade  v.  Shade,  6  Clark 
.(Pa.  L.  J.),  498;  Miller  v.  Miller,  44  Pa.  170. 

Coverture,  as  a  disability  to  sue,  must  be 
pleaded  in  abatement. 

Hayden  v.  Attlebcraugh,  7  Gray,  888;  Hubert 
v.  Fera,  99  Mass.  199;  Perry  ^.  Baileau,  10  Berg. 
A  R.  208;  Rangier  v.  Hummel,  87  Pa.  180;  WUr 
.$on  V.  Hamilton,  4  Serg.  &  R.  288. 
3L.R.A. 
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In  Adams  v.  Curtis,  4  Lans.  164,  it  was  held 
that  where  the  plaintiff,  a  married  woman,  car- 
rying on  no  separate  business,  performed  labor 
and  services,  at  the  request  of  her  husband,  for 
the  firm  of  which  he  was  a  member,  she  could 
maintain  an  action  against  the  members  of  the 
firm,  including  her  husband,  for  the  value  of 
the  services. 

A  husband  may  confess  or  suffer  a  judgment 
to  be  entered  against  himself  in  favor  of  his 
wife  without  the  intervention  of  a  trustee,  and 
execution  may  be  lawfully  issued  thereon. 

Rose  V.  Latshaw,  90  Pa.  288.  See  also  Win- 
gerd  v.  FaUon,  96  Pa.  184;  Lahr^s  App.  90  Pa. 
507;  Murphy  v.  Bright, S  Grant,  Cas.  296;  Gould 
V.  Gould,  86  N.  J.  Eq.  380. 

Supposing  that  the  husband  had  taken  ad- 
vantage of  the  personal  disability  of  the  wife  to 
sue  her  husbana,  it  could  not  have  availed  to  re- 
lease Rear,  but  would  have  operated  simply  as 
a  personal  discharge  of  Freiler.    A  noUe  prose- 

i  could  have  been  entered  as  to  Freiler  and  a 

idgment  recovered  against  Rear. 

Seidman  v.  Vandersliee,  2  Rawle,  384;  Noke 
V.  Ingham,  1  Wilson,  89;  Com.  v.  Nesbitt,  2  Pa. 
16.     See  Gamer  v.  Fricke,  57  Pa.  316. 

Messrs.  David  A.  Jones  and  Seth  W. 
Geer,  for  defendants  in  error: 

Upon  marriage  the  husband  became  pos- 
sessed of  a  freehold  estate  in  his  own  right  in 
theproperty. 

Husbands,  Married  Women,  pp.  106,  180, 
^g  115, 148.  See  1  Bishop,  Married  Women, 
§  574;  Washburn.  Real  Prop.  p.  166,  pi.  49; 
&12,  pi.  8. 

The  wife  could  not  lease  the  real  estate  alone, 
nor  did  she  undertake  to  do  so,  for  her  husband 
joined  as  lessor. 

Bishop,  Married  Women,  §  538. 

If  the  husband  commits  waste,  the  coverture 
is  a  suspension  of  the  common-law  remedy  of 
the  wife  against  him. 

2  Rent,  Com.  p.  181;  Miller  v.  MtVer,  44  Pa. 
170.    See  1  Bishop,  Married  Women,  §  270. 

In  Walker  v.  Reamy,  86  Pa.  410,  it  is  held  that 
the  Act  of  April  11, 1848,  is  not  intended  to  in- 
terfere with  the  community  of  the  marriage 
relation. 

See  also  Bear  v.  Bear,  88  Pa.  526. 

A  wife  cannot  sue  her  husband  unless  au« 
thorized  by  the  Act  of  Assembly. 

Marshall  v.  Marshall,  1  W.  N.  C.  888.  See 
Kutf^s  App.  40  Pa.  90;  Ritter  v.  Bitter,  81  Pa. 
896. 

The  plaintiffs— husband  and  wife— are  one 
person  m  law.  The  very  being  or  legal  exist- 
ence of  the  wife  is  suspended  or  incorporated 
into  that  of  the  husband.  This,  then,  is  an 
action  of  the  husband,  against  himself  and 
joint  copartner;  and  such  an  action  is  not  main- 
tainable at  common  law  or  under  any  statute 
in  this  State. 

See  Story,  Partn.  6th  ed.  p.  364,  §  221;  1 
Story,  Eq.  6th  ed.  §  664. 

The  same  person  cannot  be  both  plaintiff 
and  defendant  in  the  same  action. 

1  Story,  Eq.  6th  ed,  § 679;  McFadden  v.  Hunt, 
5  Watts  &  S.  468;  HaU  v.  Logan,  84  Pa.  831; 
Laughlin  v.  Lorenz,  48  Pa.  286;  Mosgrove  v. 
Golden,  101  Pa.  605;  Bear  v.  Bear,  88  Pa.  525; 
Be  Sfiade^s  Land,  8  Am.  Law  Reg.  754;  Pen- 
noek  V.  Swayne,  6  Watts  &  S.  239. 

When  parties  go  to  trial  without  pleadings 
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the  act  is  Dot  a  waiver  of  statutory  defense  (Stat- 
ute of  Limitations)  to  a  claim  as  proved.  Such 
defense  is  not  technical;  is  not  merely  formal; 
it  is  legally  meritorious. 

Moigrove  v.  Golden,  101  Pa.  618. 

Coverture  is  equally  meritorious  as  a  defense. 

McCoUum*  J.,  delivered  the  opinion  of  the 
court: 

Barbara  Freiler,  wife  of  Daniel  Freiler, 
leased  a  brewery  building,  with  the  appurte- 
nances and  fixtures,  to  F.  G.  Rear  and  Daniel 
Freiler,  partners  under  the  firm  name  of  F.  G. 
Rear  &  Co.,  upon  their  agreement  to  pay  her 
an  annual  rent  of  $800,  keep  the  premises  in 
«)od  repair,  use  the  same  in  a  proper  manner 
during  the  tenancy,  and  at  the  end  of  it  deliver 
to  her  the  premises  and  fixtures  in  the  sam^ 
condition  they  were  in  when  taken,  '^natural 
wear  and  tear  only  excepted." 

When  the  tenancy  was  determined  by  the  act 
of  the  parties,  she  complained  that  the  lessees 
had  failed  to  comply  with  their  agreement  re- 
specting the  use,  care  and  surrender  of  the 
demisea  property,  and  brought  this  action  to 
recover  the  damages  she  had  sustained  by  rea- 
son of  their  breach  of  it. 

Both  partners  were  summoned,  a  declaration 
was  filed  and  a  rule  to  plead  was  entered  and 
served  upon  them,  but  there  was  no  appear- 
ance or  plea  by  or  fbr  Daniel  Freiler.  We  copy 
from  the  record  the  only  pleas  filed  in  the  case, 
to  wit: 

*'F.  G.  Rear,  one  of  the  defendants,  pleads 
nonassumpsit  and  payment,  payment  with 
leave,  etc. 

Upon  this  issue  thus  made  the  case  was  tried, 
and  when  the  evidence  was  closed  defendant 
Rear,  by  his  counsel,  submitted  the  following 
points: 

*'The  evidence  being  undisputed  that  Bar- 
bara A.  Freiler,  in  whose  riffht  this  action  has 
been  brought,  is  the  wife  of  Daniel  Freiler,  a 
defendant  (and  who  is  also  made  plaintiff  with 
said  Barbara),  no  separation  being  alleged,  or 
in  fact  havinjr  at  any  time  existed  l^tween 
them,  this  action  cannot  be  maintained  and 
the  verdict  must  be  for  the  defendant." 

The  question  raised  by  this  point  was  re- 
served; the  case  was  referred  to  the  jury  on  its 
merits  and  there  was  a  verdict  in  favor  of  the 

Plaintiffs  and  against  the  defend  ants  for  $1,272.- 
3.  The  court,  upon  consideration  of  the  ques- 
tion reserved,  entered  Judgment  for  the  de- 
fendants noncibBtante  veredicto. 

The  question  presented  for  our  determina- 
tion is  whether  a  wife,  with  her  husband's  con- 
sent, can  maintain  an  action  against  a  firm  of 
which  he  is  a  member,  upon  a  lease  by  that 
firm  of  her  separate  real  estate. 

We  notice  first,  the  cases  cited  and  relied  on 
by  the  learned  Judge  of  the  court  below,  to 
support  his  conclusion: 

Bitter  v.  Bitter,  81  Pa.  896,  decided  that  a 
married  woman  cannot  by  her  next  friend 
maintain  an  action  of  debt  against  her  husband, 
on  a  contract  made  during  coverture;  and  that 
such  an  action  is  not  authorized  by  the  Act  of 
April  11,  1848,  or  its  supplements. 

MiUer  v.  Miller,  44  Pa.  170.  admitted  the 
validity  of  the  contract  sued  upon,  but  decided 
that  the  right  of  action  upon  it  was  suspended 
during  coverture.  In  these  cases  there  was  an 
8  L.  R.  A. 


appearance  by  the  husband  and  a  plea  of  oov> 
erture. 

In  Kutee  Appeal,  40  Pa.  90.  a  married 
woman  lent  to  a  firm  of  which  her  husband 
was  a  member  $500  upon  the  firm  note  dated 
November  25,  1845,  and  payable  to  her  in  one 
year  with  interest.  On  the  8th  of  August,  1857, 
the  firm  made  an  assignment  for  the  benefit  of 
its  creditors.  On  distribution  of  the  fund  aris> 
ing  from  the  assigned  estsite  the  wife  claimed 
the  amount  of  the  note  with  interest,  and  the 
claim  was  allowed.  It  was  objected  that  her 
claim  was  barred  by  the  Statute  of  LdmitatioDa, 
but  this  court  held  that  the  disability  of  coverts 
ure,  under  which  she  was  from  the  date  of  tlie 
note  to  the  assignment,  prevented  the  nrnninr 
of  the  statute,  and  that  she  was  not  barred  of 
her  claim  in  equity.  This  was  an  application 
to  a  claim  bv  a  wife  against  a  firm  of  whidi 
her  husl>and  was  a  member,  of  the  familiar 
principle  that  where  a  wife  has  a  cause  of  ac- 
tion against  her  husband  the  statute  does  not 
run  against  it  during  coverture.  Town  v. 
Hagner,  8  Whart.  48;  Marsteiler  v.  MarMUr^ 
98  Pa.  850. 

But  these  cases  differ  from  the  one  at  bar,  in 
that  the  element  or  consent  on  default  by  the 
husband  was  not  in  them.  We  have  departed 
from  the  common-law  rule  on  this  subject,  to 
the  extent  of  permitting  a  husband  to  confess 
a  judgment  directly  to  his  wife  for  a  debt  be 
owes  her,  and  of  allowing  her  with  his  consent 
to  have  execution  on  such  judgment  and  tosdl 
his  property.  Bose  v.  Latshaw,  90  Pa.  238; 
Lalir'h  Anp,  90  Pa.  507. 

There  is  nothing  in  this  consent  or  defaoli  of 
the  husband,  if  there  is  no  taint  of  fraud  in  it, 
of  which  third  parties  can  complain.  A]udg> 
ment  confessed  by  the  husband  to  his  wife  can- 
not be  set  aside  or  impeached  by  his  cieditore, 
on  the  ground  of  the  legal  unity  of  the  parties 
to  it.  That  is  no  concern  of  theirs;  they  may 
attack  it  for  fraud,  or  they  may  attack  a  jndf- 
ment  confessed  to  other  parties  that  is  fraaa- 
ulent  as  to  them. 

It  is  only  the  husband  who  can  object  to  a 
suit  against  him  by  his  wife;  and  if  be  chooses 
to  confess  or  suffer  judgment  in  the  suit,  domes- 
tic  peace  is  not  disturbed  by  it:  and  strangers 
will  not  be  allowed  to  object,  except  when  such 
action  is  in  fraud  of  them.  If  a  husband  may 
confess  or  willingly  suffer  a  judgment  in  favor 
of  his  wife  against  himself  for  a  debt  due  her 
from  him,  why  may  he  not  confess  or  suffer 
judgment  in  her  favor  for  a  debt  due  her  from, 
a  firm  of  which  he  is  a  member?  As  a  nart- 
ner  he  may  confess  a  judgment  for  a  firm  debt» 
and  on  such  judgment  thepropeity  of  the  firm 
nuLj  be  sold.     m>u  v.  Boweil,  84  Pa.  129. 

Mis  authority  in  this  respect  is  not  taken 
away  nor  abridged  by  the  fact  that  his  wife  is 
the  creditor  of  the  firm;  and  he  may  exercise  it 
for  her  protection,  with  as  much  reason  and 
propriety  as  for  the  security  of  any  other  cred- 
itor. While  he  mav  object  to  a  suit  by  his 
wife  against  himself,  and  perhaps  to  her  suit 
against  the  partnership  of  which  he  is  a  mem- 
ber, upon  the  ground  of  the  legal  unity  creatMl 
by  the  marriage,  his  partners  cannot.  They 
have  acquired  no  interest  in  the  right  of  the 
husband  to  make  this  defense;  it  Is  as  exclu- 
sively his  right  now  as  before  the  partneishiD 
was  formed,  and  they  cannot  use  it  to  shlela 
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the  firm  fiom  the  past  claims  of  its  creditors. 
It  matters  not  to  them  whether  tiiat  creditor  be 
the  wife  of  their  copartner  or  a  stranger,  and 
the  husband  is  under  no  legal  or  moral  duty 
to  interpose  a  technical  defense  which  he  alone 
can  make,  to  defeat  or  postpone  an  honest  claim 
of  his  wife  against  the  firm,  simply  because  he 
is  a  member  of  it. 

As  it  is  established  by  the  verdict  of  a  Jury, 
in  an  issue  which  affected  only  the  merits  of 
the  claim,  that  Kear  &  Co.,  are  indebted  to 


Mrs.  Freiler  in  the  sum  of  $1,272.78  upon  their 
agreement  with  her  by  which  they  obtained 
the  possession  and  use  of  her  separate  real  es- 
tate, they  ought  in  equity  to  pay  it;  and  she 
may,  with  her  husband's  consent,  have  Judg- 
ment for  it. 

The  judgment  is  reversed;  and  now.  Judgment 
is  entered  on  the  verdict  infavor  of  the  plaintiffs, 
and  against  the  defendants  for  *Sl,f7£.73  mth 
interest  thereon  from  October  6^  18S7,  and 
costs. 
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V. 

Johnson    HAQOOD   et   at.,    Composing  the 
Board  of  Agriculture,  Bespts. 

(....&.  C.....) 

1.  The  Board  of  Affiiealtiire  under  the 
South  Oarollna  Act  oTl884  aS  Stat.  779)  having 
power  to  grant  or  ref  uso  a  lioenae  to  mine  phos- 
phate rook  In  navigable  streams  'His  the  said  board 
may  in  its  discretion  deem  best  for  the  interests 
of  the  State,*Hhe  issuance  of  such  a  license  will 
not  be  compelled  by  mandamus. 

2,  Whore  aboard  has  diaerotloii  to  flprmat 
or  reftiao  a  license,  on  an  application  for  man- 
damus, the  conditions  on  which  it  offers  to  grant 
the  lioenae  are  entirely  immaterial. 

&  Thm  «poeiaI  anlBtaat  of  the  depart- 
ment  of  agriculture  has  no  power  to  bind  the 
board  in  the  matter  of  granting  licenses  by  any 
representations  be  can  make. 

4.  Upon  wimmary  proroodlnga  in  man- 
damw  to  compel  the  issuance  of  a  license,  the 
constitutionality  of  a  statute  giving  discretion  to 
grant  or  refuse  the  license  cannot  be  determined, 

ft. 


of  things  upon  which  the  law  makes  or  intends 
to  make  its  own  action  depend. 
&  A  statnte  oAvin^  dlseroti<in  to  ffrant 
or  reftMO  a  Hr enao  to  mine  phospha^  rock 
in  the  beds  of  the  navigable  streams  which  are 
held  by  the  State  in  trust  for  the  public,  does  not 
violate  the  Uth  Amendment  of  the  United  States 
Oonstitutlon,  by  discriminating  against  those  to 
whom  a  license  is  refused,  as  the  license  Is  in  the 
nature  of  a  spedal  privUege,  and  not  a  right 
(x>mmon  to  all. 

(Aprils,  1889.) 

APPEAL  by  relator,  from  a  Judgment  of  the 
Common  Pleas  Circuit  Court  of  Barnwell 
County,  denying  a  petition  for  a  mandamus  to 
compel  the  Botud  of  Agriculture  to  issue  to 
relator  a  license  to  mine  phosphate  rock. 
Jifflrmed. 

Nora.— Mandamus  generally,  see  note  to  Flem- 
ing V.  Guthrie,  ante,  68. 

Issued  only  for  a  public  purpose.    Bumsville 
Tump.  Co.  V.  Ind.  ante,  86ft. 

Will  not  lie  to  control  official  Judgment  and  dis- 
oretion.  Bates  v.  Taylor,  ante,  816. 

Issued  to  inferior  tribunals.    State  v.  Kansas  City 
Ct,  App.  ante^  478. 

To  public  officer;  when  may  issue.  U.  8.  v.  Hall 
1  L.  A.  A.  7B8. 
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At  a  meeting  of  the  Board  of  Agriculture 
held  in  March.  1888,  John  L.  Hammond  and 
Joseph  Hull,  residents  of  the  State  of  Georgia^ 
apphed  to  the  board  for  a  license  to  mine  pbos 
phate  rock  in  the  navigable  streams  of  &outh 
Carolina.  The  board  declined  to  grant  the 
license,  but  in  the  official  notification  of  the 
action  of  the  board,  the  special  assistant  of  the 
Department  of  Agriculture  informed  them  aa 
follows:  ' 'If  you  decide  to  have  your  company 
incorporated  under  the  laws  of  this  State,  the 
board  will  grant  you  a  license  at  its  next  meet- 
ing/' etc.  Subsequently  the  above  named 
piurties,  together  with  J.  a.  Hull,  received  from 
the  Secretary  of  State  of  South  Carolina  a 
charter  whereby  they  were  incorporated  under 
the  name  of  the  Port  Royal  Mining  Company 
with  power,  inter  alia,  to  mine  phosphate  rock. 
Application  was  then  renewed  to  the  Board  of 
Agriculture  for  a  license;  and  it  wa^  again  re- 
fused, upon  the  grounds  stated  in  the  opinion. 
The  company  thereupon  obtained  a  rule  to 
show  cause  why  a  writ  of  mandamus  should 
not  issue  to  compel  the  board  to  grant  such 
license. 

The  court  dismissed  the  petition  and  the  re- 
lator took  this  appeal. 

Other  material  facts  appear  in  the  opinion. 

Messrs,  Elliott  ^  Howe,  for  appellant: 

If  the  construction  which  respondents  place 
upon  the  Act  of  1884,  that  the  board  is  given 
an  arbitrary  and  unregulated  discretion  to 
grant  or  refuse  a  license,  with  power  to  pre- 
scribe the  terms  and  conditions  upon  which  a 
license  will  be  granted,  as  well  as  whether  or 
not  an  applicant  for  such  license  has  con- 
formed to  the  requirements  prescribed  by  the 
board— is  the  true  and  neoessaty  meaning 
of  the  Act,  it  is  unconstitutional  and  void: 

First,  because  it  is  a  delesation  of  legislative 
power  to  the  Board  of  Agriculture. 

The  power  conferred  upon  the  Legislature 
to  make  laws  cannot  be  delegated  by  that  de- 
partment to  any  other  body  or  authority. 

Cooley,  Const.  Lim.  117.  128. 

Second,  because  the  Act  itself  fails  to  pre- 
scribe the  standard  by  which  an  applicant's 
right  to  a  license  shall  be  determined,  but 
leaves  the  determination  of  such  standard,  and 
the  fact  of  an  applicant's  compliance  with  such 
standard,  to  the  arbitrary  discretion  of  the 
board. 

See  iVepfe  v.  Uaug  (Mich.)  87  N.  W.  Rep. 
81;  Tick  Woy,  Hopkins,  118  U.  8.  »J6  (80  L. 
ed.  220);  BaUimore  v.  Badecke,  4ft  Md.  217. 

If  the  Act4>f  1884  is  unconstitutional,  then 
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the  board  is  governed  by  section  67  of  the 
General  Statutes,  under  which  thev  are  * 'au- 
thorized and  required"  to  issue  the  license; 
and,  this  being  a  purely  ministerial  duty, 
mandamus  wUl  lie  to  enforce  its  perform- 
ance. 

If  the  Act  of  1684  is  constitutional  there  is 
but  one  question  upon  which  the  board  passes, 
and  that  is:  Do  we  deem  it  best  for  the  inter- 
est of  the  State  that  the  applicant  should  have 
a  license  ?  If  the  answer  is  "Yes,"  the  board  is 
bound  to  grant  and  issue  the  license.  If  the 
answer  is  "No,"  the  board  is  bound  to  refuse 
to  grant  the  license. 

The  moment  that  the  question  is  answered, 
whether  affirmatively  or  negatively,  the  dis- 
cretion of  the  board  is  exhausted,  and  a  plain 
ministerial  duty  arises,  the  performance  of 
which  mandamus  will  lie  to  enforce. 

See  Moses,  Mandamus,  p.  125;  Morse,  Peti- 
tioner, 18  Pick.  446;  lU.  State  Board  of  Dental 
Examiners  v.  People,  10  West.  Rep.  930,  128 
III.  227. 

The  board  cannot  impose  any  conditions 
that  it  may  see  fit  to  do  upon  granting  the 
license 

See  Barron  v.  Bumside,  121  U.  S.  186  (30 
L.  ed.  915);  People  v.  Livingston  Co.  68  N.  Y. 
114;  8taU  v.  Watson,  2  Speers,  L.  97. 

If  the  Commissioners  of  Agriculture  say  that 
they  will  in  no  event  grant  us  a  license  to  mine 
because  our  charter  authorizes  us  to  manu- 
facture as  well  as  to  mine,  then  the  board  has 
made  an  unlawful  discrimination  against  us, 
and  in  violation  of  our  rights  under  the  14th 
Amendment  of  the  Constitution  of  the  United 
States. 

The  relator  is  included  under  the  designa- 
tion of  "person"  in  the  14th  Amendment  of 
the  United  States  Constitution,  article  1. 

Pembina  G.  8.  Min.  A  MiUing  Go.  v.  Pa. 
125  U.  S.  181  (81  L.  ed.  660);  8anta  Glara  Go. 
v.  Southern  Pac.  B.  Go.  118  U.  S.  894  (80  L. 
ed.  118);  PMla.  F.  Asso.  v.  K.  Y.  119  U.  8. 110 
(SO  L.  ed.  B42). 

If  the  Act  of  1884  confers  the  right  to  make 
this  discrimination,  then  it  is  void. 

See  Tick  Wo  v.  Hopkins,  supra;  Kuhn  v. 
Detroit  (Mich.)  14  West.  Rep.  478. 

Mr.  Joseph  H.  £»rle»  Atty-Oen.,  for  re- 
spondents: 

The  diversity  of  opinion  as  to  what  consti- 
tutes a  delegation  of  legislative  power  appears 
principally  in  decisions  in  reference  to  the  con- 
stitutionality of  Local  Option  Liquor  Laws, 
and  of  the  statutes  establishing  school  districts, 
and  authorizing  their  inhabitants  or  agents  to 
levy  and  collect  school  taxes. 

In  Parker  Y.  Gommonwealtli,  6  Pa.  507,  it  was 
held  that  a  statute  which  authorized  voters  to 
decide  whether  liquors  shall  be  sold  and  licenses 
granted,  within  their  boroughs,  wards,  etc.,  in 
pai-ticular  counties,  by  a  majority  vote,  and 
providing  for  the  punishment  of  persons  sell- 
ing liquor  in  boroughs  deciding  against  it,  is 
unconstitutional,  upon  the  ground  that  legis- 
lative power  was  thereby  delegated.  This  case 
was  followed  in  Bx  parte  WaU,  48  Cal.  818, 
and  People  v.  Collins,  8  Mich.  348,  but  after- 
wards overruled  by  Lock^s  Appeal,  72  Pa.  491. 

On  the  other  hand,  similar  statutes  have  been 
held  to  be  constitutional,  upon  the  ground  that 
the  statute  was  complete  and  perfect  in  itself, 
R.A. 


and  required  po  further  act  to  give  it  validi- 
ty. 

Bancroft  v.  Dumas,  21  Vt.  456;  Hammand 
V.  Haines,  25  Md.  641;  State  v.  WOeox.  42 
Conn.  864;  Com.  v.  Dean,  110  Mass.  857;  Com. 
V.  BenneU,  108  Mass.  27;  StaU  v.  Noyet,  80  N. 
H.  279;  State  v.  Court  of  Com.  Pleas,  36  N.  J.L. 
72;  Com.  v.  Blaekington,  24  Pick.  852. 

So  in  reference  to  the  establishment  of  school 
districts,  and  vesting  them  with  power  to  levy 
taxes  for  school  purposes;  such  statutes  have 
been  sustained  in — 

Speight  v.  People,^7m.  595;  BuU  ▼.  Bead,  13 
Gratt.  78;  Kinney  v.  Zimpleman,  86  Tex.  554; 
State  V.  P&wers,  88  Ohio  St.  54;  People  ▼.  School 
Trustees,  78  111.  186;  Com.  v.  Judges cf  Quarier 
Sessions,  8Pa.891;  On. v.  Painter,  10  ftu  214; 
Hobart  v.  ButU  Go.  17  CaL  82.  See  also  Bal- 
timore V.  Clunet,  28  Md.  469;  Bull  v.  Bead^ 
18  Oratt.  90,  91;  Charleston  v.  HoUenbaek,  3 
Strobh.  L.  856. 

This  statute  cannot  in  any  way  be  affected 
by  anv  of  the  provisions  of  the  Federal  Con- 
stitution. 

The  State  has  in  the  beds  of  the  navigable 
streams  not  only  title  as  property,  the  ^  pri- 
vatum, but  also  the  jus  pubOeum,  consisting  of 
the  rights,  powers  and  privileges  derived  from 
the  British  Crown,  and  belonging  to  the  ^v- 
erning  head,  which  she  holds  for  the  use  ot  the 
citizens  of  the  State. 

State  V.  Pacific  Guano  Co.  22  8.  C.  83. 

Each  State  still  retains  complete,  exclusive 
and  supreme  power  over  all  persons  and  things 
within  its  limits,  where  that  power  has  not 
been  specifically  ^nted  or  restrained  by  the 
Constitution;  and  m  respect  to  all  this  mass  of 
undelegated  and  unprohibited  power  the  States 
stand  to  each  other  and  to  the  general  govern- 
ment as  absolutely  foreign  nations. 

Gibbons  v.  Oi^en,  22  U.  8.  9  Wheat.  208  (6 
L.  ed.  28);  Brown  v.  Maryland,  25  U.  8.  12 
Wheat.  419  (6  L.  ed.  678);  N.  T.  Ciiy  v.  MUn, 
86  U.  8. 11  Pet.  102  (9  L.  ed.  648). 

That  the  14th  Amendment  has  no  application 
to  the  facts  of  this  case,  see— 

Staughter- House  Cases,  83  U.  S.  16  WalL  86 
(21  L.  ed.  894);  BradweU  v.  lU.  88  U.  8.  16 
Wall.  130  (21  L.  ed.  442);  Hayeey,  Mo.  120  U. 
8.  71  (80  L.  exi.  580);  Barbier  v.  Connolly,  118 
U.  8.  27, 82  (28  L.  ed.  923,  925). 

As  the  respondents  have  full  power  and  au- 
thority to  grant  or  to  refuse  the  said  license  as 
they  may  m  their  discretion  deem  best  for  the 
interests  of  the  State,  and  the  proper  manage- 
ment of  the  Interests  of  the  State  in  such  de- 
posits (A.  A.  1884,  779),  they  cannot  be  com- 
pelled by  mandamus  to  grant  such  license. 

U.  S.  V.  Seaman,  mV.S.  17  How.  225  (15 
L.  ed.  226);  U.  S.  v.  Edmunds,  72  U.  8.  6  WalL 
563  (18  L.  ed.  692);  U.  S.  v.  Schurt,  108  U.  S. 
878  (26  L.  ed.  167);  Haynev.  Hood,  1  6.  C.  28; 
State  V.  FuUer,  18  8.  C.  251;  Ex  parU  Mackem, 
15  8.  C.  822;  High,  Extr.  Legal  Rem.  §^  9,  SB, 
42;  Ward,  Mandamus,  68;  Moses,  Mandamus. 
88;  U.  S.  V.  Guthrie,  58  U.  S.  17  How,  804  (15 
L.  ed.  106). 

MeOowaiit  /.,  delivered  the  opinion  of 
the  court: 

This  was  an  application  to  Judge  Norton  for 
a  writ  of  mandamus  against  the  respondents, 
requiring  them  to  issue  to  the  rdator  a  Uoesae 
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to  mine  phosphate  rock  in  eertaiu  navigahle 
fitreams  of  the  State,  under  the  following  cir- 
cumstances: 

The  relator  is  a  corporation  chartered  in  this 
State  for  '*  the  purpose  of  mining,  dredging, 
preparing,  removing,  procuring  phosphate 
rocks  and  phosphatic  deposits,  and  cleaning, 
drying,  crushing,  grinding,  and  generally  del- 
ing in  the  same  m  the  State  of  South  Carolina," 
<etc.  But,  having  no  right  to  take  the  phos- 
phate rocks  from  the  beds  of  navigable  streams 
-which  belong  to  the  State,  they  applied  to  the 
■*•  Board  of  Agriculture  "  for  a  license  for  that 
purpose. 

The  board  refused  to  grant  the  license,  (1)  be- 
cause it  had  been  informed  and  believed 
that  the  corporators  and  owners  of  the  prop- 
erty of  the  said  Port  Royal  Mining  Company 
are  now  indebted  to  the  State  in  a  larg^  amount 
for  royalty  due  the  State  under  a  license  Is- 
49ued  to  W.  T.  Seward  &  Co.,  its  agents;  and 
(8)  because  the  said  Port  Royal  Mining  Com- 
pany are  operating  at  the  same  time  both  as 
miners  ana  manufacturers;  the  respondents 
deemed  it  unwise  to  grant  a  license  to  persons, 
^ho  operated  in  the  double  capacity  of  miners 
and  manufacturers,  on  account  of  the  difficulty, 
in  such  cases,  of  procuring  satisfactory  returns 
of  the  quantity  of  rock  mmed,  and  the  facility 
with  which  frauds  mav  be  perpetrated  against 
the  State. 

The  respondents,  however,  made  return  to 
the  rule  that  they  were  willing  to  grant  the 
license  upon  the  conditions  stated  in  the  fol- 
lowing resolution:  "That  it  be  referred  to  the 
Commissioner  of  Agriculture  under  the  advice 
of  the  Attorney -General;  first,  to  procure  the 
payment  of  the  said  royalty  (referring  to  the 
royalty  due  as  aforesaid  by  W.  T.  Seward  & 
Co.)  in  its  full  amount,  and  then,  and  nut  till 
then,  to  grant  a  license  to  the  applicants  to 
mine:  provided  further,  such  regulations  are 
devised  and  agreed  upon,  in  view  of  the  appli- 
cants being  manufacturers  as  well  as  proposed 
miners,  as  will  secure  a  just  accounting  to  the 
8tate  for  royalty  on  rock  to  be  raised,"  etc. 

The  Commissioner  of  Agriculture,  to  whom 
the  matter  was  referred  under  the  resolution, 
-was  unable  to  devise  such  regulations  as  would 
protect  the  interest  of  the  State  as  directed;  and 
the  license  was  not  granted. 

Thereupon  the  relator  filed  this  petition  to 
compel  the  Board  of  Agriculture  to  issue  the 
license  demanded.  Judge  Norton,  after  argu- 
ment, denied  the  writ  upon  the  ground  that,  to 
ffrant  the  license  was  not  a  plain  ministerial 
duty  of  the  board,  but  was  within  the  discretion 
^ven  them  by  the  State— holding  also  that  the 
Act  giving  such  discretion  was  not  unconstitu- 
tional. "The  authorities  recited  relate  to  Acts, 
where  only  the  right  to  exercise  certain  privi- 
le^  upon  which  a  ^neral  restraint  has  been 
laid,  not  to  the  disposition,  as  in  the  case  before 
me,  of  private  property;  for  example,  the 
right  to  sell  liquors,  not  the  right  to  require 
the  government  to  furnish  liquor  to  be  sold; 
the  right  to  set  up  a  laundry,  not  the  rieht  to 
use  government  buildings  for  that  purpose,"  etc. 

from  this  order  the  relator  appeals  to  this 
court,   upon  numerous  exceptions  which  are 

Erinted  in  the  "brief"  and  need  not  be  restated 
ere.     We  think  all  the  points  made  may  be 
considered  under  the  following  propositions: 
^  L.  R.  A. 


First.  That  it  was  error  to  hold  that  the  re- 
spondents refused  to  grant  the  license  in  the 
exercise  of  a  discretion  given  them  by  law. 

Second.  But  if  so,  that  the  Act  of  the  Legis- 
lature purporting  to  confer  such  discretion  was 
unconstitutional  and  conferred  no  legal  author- 
ity: (1)  because  it  was  an  effort  to  delegate 
legislative  authority  to  the  Board  of  Agricul- 
ture; (2)  and  because  the  Act  does  not  specify 
the 'standard  to  which  an  applicant  for  a  hcense 
must  conform;  but  the  establishment  of  such 
standard,  and  whether  an  applicant  for  such 
license  meets  the  requirements  of  such  stand- 
ard, are  both  left  to  the  arbitrary  and  unregu- 
lated discretion  of  the  Board  of  'Agriculture. 

Did  the  Board  of  Agriculture  have  the  dis- 
cretion to  grant  or  refuse  the  application  for  a 
license,  as  in  their  judgment  they  deemed  best 
for  the  interests  of  the  State? 

The  writ  of  mandamus  is  the  highest  judicial 
writ  known  to  the  law,  and  it  is  well  settled 
that  it  issues  only  in  cases  where  there  is  a  spe- 
cific le^al  right  to  be  enforced,  or  where  there 
is  a  positive  duty  to  be  performed,  which  can 
be  performed,  and  where  there  is  no  other 
specific  remedy.  "  When  the  legal  right  is 
doubtful,  or  when  the  performance  of  the  duty 
rests  in  discretion,  or  when  there  is  other  ade- 
quate remedy,  a  writ  of  mandamus  cannot 
rightfully  issue.  See  Ex  parte  Mackey,  16  S. 
C.  380. 

Soon  after  the  value  of  phosphatic  deposits 
became  known,  the  Legislature  made  it  an  in- 
dictable offense  to  dig  or  mine  phosphatic  rocks 
or  deposits,  without  authority,  from  the  beds 
of  the  navigable  streams  and  waters  of  the 
State,  and  charged  the  "  Board  of  Agriculture" 
exclusively  with  the  protection  of  the  rights 
and  interests  of  the  State  therein. 

At  that  time  it  seems  to  have  been  the  policy 
of  the  State  to  encourage  the  granting  of 
licenses  to  "dig  and  mine;"  and  in  that  view, 
an  Act  was  passed  which  required  the  board 
"to  issue  to  all  citizens  of  the  State  and  bodies 
corporate  applying  for  the  same,  licenses  grant- 
ing a  j^neral  right  to  dig  and  mine  phosphate 
rocks  in  the  navigable  streams  and  waters  of 
the  State."    See  §  67,  Gen.  Stat. 

Under  this  provision  it  certainly  was  a  plain 
ministerial  duty  of  the  Board  of  Agriculture, 
to  issue  licenses  for  a  compensation  or  royalty 
to  all  persons  who  applied  for  the  same.  But 
it  appears  that,  in  1884,  the  State  changed  its 
policy  in  reference  to  these  valuable  deoosits, 
and  passed  an  Act,  which  provides  as  follows: 
"That  in  every  case  in  which  applications 
shall  be  made  to  the  Board  of  Agriculture  for 
a  license  to  dig,  mine  and  remove  phosphate 
rock  and  phosphatic  deposits  from  the  beds  of 
the  navigable  streams,  or  from  the  marshes  of 
this  State,  it  shall  be  within  the  power  and  au- 
thority of  the  said  board  to  grant  or  refuse  the 
said  license,  as  the  said  board  may,  in  its  dis- 
cretion, deem  best  for  the  interests  of  the  State, 
and  the  proper  management  of  the  interests  of 
the  State,  in  such  deposits,"  etc.  18  Statutes, 
779. 

It  will  be  observed  that  there  is  no  other  pro- 
vision in  the  Act,  but  it  seems  to  have  been 
passed  for  the  express  purpose,  as  stated  in  the 
title,  of  "defining  the  powers  of  the  Board  of 
Agriculture,"  in  granting  just  such  licenses  as 
the  one  in  contention  in  this  case.    It  seems  to  us 
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that  it  would  be  difficult  to  frame  an  Act  giv- 
inelarger  powers  of  discretion. 

We  cannot  take  tlie  view  so  earnestly  pressed, 
that  the  board,  by  declaring  a  willingness  to 
grant  the  license,  upon  the  performance  of  cer- 
tain conditions,  thereby  exercised  the  only  dis- 
cretion allowed  them,  and  (the  conditions  being 
disregarded)  that  nothing  remained  but  the 
plain  ministerial  duty  of  issuing  the  license.  It 
seems  to  us  that  the  transaction  was  an  entirety, 
and  cannot,  as  suggested,  be  divided  into  two 
separate  and  distinct  acts. 

The  character  of  the  conditions  has  nothing  to 
do  with  the  inquiry  here.  Under  the  law  it 
was  for  the  board  to  determine,  considering  all 
the  circumstances,  whether  it  was  most  for  the 
interests  of  the  State  **to  grant  or  refuse  the 
license."  Nor  do  we  think  that  the  special 
assistant  of  the  Department  of  Agriculture  had 
the  power  to  bind  the  board,  in  the  matter  of 
granting  licenses,  by  any  representations  he 
could  make.  See  (fharleston  v.  HoUenback^  8 
Strobh.  L.  857. 

It  is  insisted,  however,  that  if  this  be  the 
proper  construction  of  the  Act  of  1884,  it  is 
void  under  the  Constitution  of  the  State  and 
affords  no  Justification  for  the  respondents  in 
refusing  the  license,  for  the  reason  that  it  was 
a  delegation  of  legislative  powers  to  the  Board 
of  Agriculture. 

We  have  just  seen  that  mandamus  only  lies 
for  the  enforcement  of  a  plain  ministerial  duty; 
but  it  is  not  obvious  how  that  can  be  a  plam 
duty  which  is  only  made  to  appear  by  declar- 
ing an  Act  of  the  Legislature  unconstitutional. 

It  is  not  the  province  of  the  Board  of  Agri- 
culture to  determine  the  constitutionalty  of 
laws  defining  their  own  powers;  nor  will  the 
courts,  upon  summary  proceedings  in  man- 
damus determine  as  to*  the  constitutionality  of 
statutes  affecting  the  rights  of  third  persons. 
Bx  parte  Lynch,  16  S.  C.  40. 

It  is  undoubtedly  true  that  legislative  power 
cannot  be  delegated,  but  it  is  not  always  easy 
to  say  what  Is  and  what  is  not  legislative 
power,  in  the  sense  of  the  principle.  The 
Legislature  is  only  in  session  for  a  short  period 
of  each  year,  and  during  the  recess  cannot  at- 
tend to  what  might  be  called  the  business  af- 
fairs of  the  State.  From  the  necessity  of  the 
case  as  well  as  the  character  of  the  business  it- 
self, that  must  be  performed  by  agents  ap- 
pointed for  that  purpose,— such.as  the  Railroad 
Commission,  Regents  of  the  Lunatic  Asylum, 
the  State  Board  of  Canvassers  of  Elections, 
"  Sinking  Fund  Commission,"  etc. 

The  numerous  authorities  cited  in  the  argu- 
ment show  conclusively  that  while  it  is  neces- 
sary that  the  law  itself  should  be  full  and  com- 
plete as  it  comes  from  the  proper  lawmaking 
body,  it  may  be,  indeed  must  be,  left  to  agents 
in  one  form  or  another,  to  perform  acts  of  ex- 
ecutive administration,  which  are  in  no  sense 
le^slative. 

Without  incumbering  this  opinion  with  the 
authorities,  we  think  the  view  is  well  stated  in 
Lock^i  Appeal,  72  Pa.  491:  "Then  the  true 
distinction,  I  conceive,  is  this:  the  Legislature 
cannot  delegate  its  power  to  make  a  law;  but 
8  L.  R.  A. 


it  can  make  a  law  to  delate  a  power  to  de- 
termine some  fact  or  state  of  thines  upon  which 
the  law  makes  or  intends  to  make  its  own  ac- 
tion depend.  To  deny  this  would  be  to  stop^ 
the  wheels  of  government.  There  are  many 
things,  upon  which  wise  and  useful  legislation 
must  depend,  which  cannot  be  known  to  the 
lawmaking  power,  and  must  therefore  be  a 
subject  of  inquiry  and  determination  outside  of 
the  halls  of  legislation." 

But  it  is  further  claimed  that,  although  the 
Act  of  1884  does  not  on  its  face  make  discrim- 
inations, yet  the  absolute  discretion  which  it 
fives  enables  the  Board  of  Agriculture  to  do  so, 
m  violation  of  the  14th  Amendment  of  the 
Constitution  of  the  United  States,  which,  amon^ 
other  things,  declares  that  "  No  State  shall 
deny  to  any  person  within  its  jurisdiction  the 
equal  protection  of  the  laws." 

The  relator  charges  that  the  board  refused 
to  grant  to  it  a  license  to  mine  phosphate 
rocks  in  navigable  streams,  for  the  reason,  in 
part,  that  the  said  company  was  already  in  the 
business  of  manufacturing  phosphate  locks; 
and  they  deemed  it  unwise  to  issue  a  license  to> 
those,  **  who  operate  in  the  double  capacity  of 
miners  and  manufacturers;"  while  they  granted 
such  licenses  to  "the  Sea  Island  Chemical 
Company"  and  the  "Carolina  Mining  Com> 
pany"— both  being  at  the  same  time  mana> 
facturers  of  phosphates.  This  was  denied  as  a 
matter  of  fact;  and  we  observe  that  in  "  the 
statement  of  facts  agreed  upon"  is  the  follow- 
ing:  "That  neither  the  Sea  Island  Chemical 
Company,"  nor  the  "Carolina  Mining  Com- 
pany "  are  now  engaged  in  manufacturing  fer- 
tilizers, nor  were  they  so  engaged  at  the  time 
their  licenses  were  issued,  nor  were  they  ever  so- 
engaged."  But  we  do  not  see  how  the  14th 
Amendment  of  the  United  States  Constitutkm 
applies  to  this  case. 

It  was  decided  in  Statey,  Pacific  Guano  (hm- 
party,  22  S.  C.  84,  that  the  State  has  in  the  beds, 
of  the  navigable  tidal  waters  on  the  seacoast 
"not  only  title  as  property — the  ju$  priwUttm, 
but  something  more — the  jus  pubUettm,"  and  in 
reference  thereto  was  charged  with  "tnist 
duties."  Although  held  for  the  benefit  of  the 
public,  we  suppose  that  the  State  has  the  ex- 
clusive right  to  control  them,  and  might  refuse 
to  grant  any  licenses  to  private  persona  or  Cv>r- 
porate  bodies  to  mine  In  them. 

The  relator  is  not  asking  to  be  protected  in  a 
right  common  to  all;  but  to  obtain  a  license  to- 
mine  in  the  navigable  waters  of  the  State, 
which  is  in  the  nature  of  a  special  privilege. 
The  relator  company  has  a  charter  both  to 
mine  and  manufacture  phosphates,  which  they 
may  do  without  any  restraint  whatever. 
But,  as  forcibly  stated  at  the  bar,  "The  right  to 
mine  and  the  nght  to  the  mines  are  essentially 
different;  and  so  likewise  is  the  right  to  manu- 
facture and  the  right  to  procure  from  the  State 
the  materials  to  be  manufactured." 

The  Judgment  of  this  Court  is  that  the  judff- 
ment  of  the  Circuit  Court  be  affirmed, 

Simpson,   Ch,  J,,  and  Helper,  A.  J., 

concur. 
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John  B.  RAINWATER.  Appt, 

f). 
M.  J.  HARRIS,  Admrz..  etc. 

(....Ark.....) 

JL  wld<»wwho  has  paid  ajiutelaim against 

the  estate  of  her  deceased  husband  cannot,  upon 
being-  subsequently  appointed  administratitx,  re- 
cover bade  the  money  for  the  estate,  where  it 
owes  no  other  debts. 

(May  U,  18».) 

APPEAL  by  defeDdant,  from  a  judgment  of 
the  Washington  Circuit  Court,  in  favor  of 
piaintiff ,  and  from  an  order  denying  a  new  trial 
on  an  action  for  money  had  and  received.  Be- 
-verded. 

The  case  is  sufficiently  stated  in  the  opinion. 

Mr,  B.  lEL  DaTldflon,  for  appelhint: 

If  in  contemplation  of  the  parties  it  was  not 
intended  that  the  money  should  be  repaid,  the 
law  will  not  imply  a  promise  to  repay. 

Chitty,  Cont.  p.  23;  8  Addison,  Cont. 
$§  1408,  1409. 

The  action  for  money  had  and  received  is  in 
its  native  an  equitable  action;  and  it  cannot  be 
maintained  where  it  would  be  inequitable  to 
make  the  party  pay  the  money. 

2  Greenf.  Ev.  p.  99,  §  117. 

An  administrator  or  executor  payin/t  a  debt 
•or  legacy  voluntarily  cannot  recover  the  same 
back,  unless  creditors  appear  of  whom  he  has 
no  knowledge  and  could  not  have  known  by 
due  diligence. 

Wms.  Exrs.  1451. 

If  an  administrator  or  executor  with  knowl- 
edge of  outstanding  debts  voluntarily  pays  a 
legacy  or  makes  a  distribution,  be  cannot,  if  as- 
sets prove  deficient,  compel  the  legatee  or  dis- 
tributee to  refund. 

Harkins  v.  Hvyhe9,  60  Ala.  822;  Davii  v. 
Newman,  2  Rob.  (Va.)  664.  See  Lawson  v. 
Mantbcwugh,  10  B.  Mon.  148;  Evan9^,  Fisher^ 
40  Miss.  644;  Bumnasa  v.  Chambers,  77  N.  C. 
857;  Whitehall  v.  Squire,  1  Salk.  295;  Vroom 
V.  Van  H<yme,  10  Paice,  649-557. 

A  payment  by  a  widow,  of  a  claim  a^^inst 
the  estate  of  her  deceased  husband,is  binding  on 
^^Ykfib  efitate 

Qe^Dorseit  v.  Frith,  25  Ga.  587;  Schouler, 
Exrs.  &  Admrs.  §  198;  Qrayabrook  v.  Fojc,  1 
Plowd,  280;  Vanderveer  v.  Alston,  16  Ala.  494, 
499,  500;  Broum  v.  Walter,  58  Ala.  818. 

Where  one  acts  for  an  estate  and  subsequent- 
ly administers,  the  letters  relate  back  to  the 
death  of  the  intestate,  and  make  valid  all  acts 
prior  to  administration. 

Batch  V.  Proctor,  102  Masa  858;  Alvord  v. 
Marsh,  12  AUen,  608;  Priest y.  Watkins,  2m\l 
(N.  Y.)  225;  Maonm-  v.  Byan,  19  Mo.  196;  Bea- 
aan  v.  Long,  21  Ind.  264,  266;  Hill  v.  Curtis,  L. 
R.  1  Eq.  90,  100;  WliiUhaU  v.  Squire,  1  Salk. 
295;  Vroom  v.  Van  Home,  10  Paige,  549,  557, 
658;  Walker  v.  May,  2  Hill,  Ch.  (8.  C.)  22; 
Graysbrook  v.  Fox,  1  Plowd.  280;  Dmry  v. 
Natick,  10  Allen,  174;  Stagg  v.  Green,  An  Mo. 
-600;  McDewmum  v.  Maxfidd,  88  Ark.  681; 
Schouler,  Exrs.  <&  Admrs.  §  195. 
«  L.  R.  A. 


The  administratrix  was  estopped  by  her  con- 
duct from  prosecuting  this  action. 

See  Hantey  v.  Foley,  ISB.Mon.  619;  Sanger  v. 
Wood,  8  Johns.  Ch.  417;  Bigelow,  Estoppel,  p. 
608;  Pistole Y.  Street,  6  Port.  (Ala.)  64;  Woolfork 
V.  SuUiDan,  28  Ala.  556;  2  Herman,  Estoppel, 
§  1125;  Vroom  v.  Van  Home,  10  Paige,  649- 
558;  Walker  Y.  May,  2  Hill,  Ch.  (S.  C.)  22. 

Mr.  J.  D.  Walker  for  appellee. 

Hns^he«»  /.,  delivered  the  opinion  of  the 
court: 

The  complaint  in  this  action  alleged  that  the 
defendant,  Rainwater,  was  indebted  to  the 
plaintiff  in  the  sum  of  $800  for  money  had  and 
received  of  her. 

The  answer  contains  three  counts :  first  a  gen- 
eral, and  second  a  special,  denial.  The  third 
count  is  as  follows:  "That  prior  to  the  death 
of  the  said  J.  A.  Harris,  to  wit,  io  the  year 
188-,  this  defendant  loaned  to  him  the  sum  of 
$800  in  cash,  and  took  no  note  or  evidence  of 
indebtedness  therefor;  but  that  the  same  was 
entered  by  the  said  Harris  in  his  own  private 
memorandum  book;  that  the  said  J.  A.  Harris 
was  thereafter  taken  sick  and  died  intestate  be- 
fore securing  or  paying  the  same;  that  he  died 
indebted  to  this  defendant  in  the  sum  of  $800 
and  the  interest  thereon;  that  at  the  time  of  his 
death  he  left  the  said  M.  J.  Harris,  bis  widow, 
and  William  Harris,  his  son,  his  sole  heirs  him 
surviving  and  left  properlv  not  exceeding  $760 
in  value;  that  he  was  not  indebted  at  said  time 
except  to  this  defendant,  as  he  believes  and  al- 
leges, and  had  no  outstanding  claims  for  col- 
lection, as  defendant  believes  and  alleges; 
that  some  time  after  the  death  of  the  said  Har- 
ris, this  defendant  called  the  attention  of  said 
M.  J.  Harris  to  the  indebtedness  of  her  said 
husband,  deceased,  to  this  defendant,  and  of 
his  entry  in  his  memorandum  book  of  the  same; 
that  by  agreement  of  the  said  M.  J.  Harris  and 
this  defendant  she  paid  this  defendant  the  sum 
of  $800  in  full  satisfaction  of  the  said  claim, 
which  was  the  only  sum  of  money  ever  paid  to 
the  defendant  by  the  plaintiff." 

The  defendant  then  sets  out  in  the  same  plea 
that  said  M.  J.  Harris  had  sued  him  in  her  own 
right  for  said  sum,  as  money  loaned  him,  and 
that  upon  a  verdict  of  a  jury,  judgment  was 
rendered  for  him;  and  concludes  bis  plea  by 
saying:  "This  defendant  says  that  the  sole  and 
only  object  had  in  administering  upon  the  es- 
tate of  her  said  husband  was  to  try  and  compel 
him  to  pay  the  sum  of  money  based  on  the 
transaction  aforesaid  with  herself  after  the  death 
of  her  said  husband." 

A  demurrer  was  filed  to  the  answer  "Because 
it  did  not  state  facts  sufficient  to  constitute  a 
defense  to  the  action." 

The  court  overruled  the  demurrer  to  the  first 
paragraph  of  defendant's  answer,  to  which  the 
plaintiff  excepted,  and  sustained  the  demurrer 
to  the  third  paragraph  of  same,  to  which  de- 
fendant excepted.  After  hearing  the  evidence 
the  court  sitting  as  a  jury  found  the  facts,  de- 
clared the  law,  and  gave  judgment  for  the 
plaintiff  for  $846.65. 

The  defendant  moved  for  a  new  trial,  his 


846 


Arkansas  Supreme  Court. 


May, 


motion  was  overruled,  and  he  excepted  and  ap- 
pealed. 
Tbe  motion  for  new  trial  assigns  four  causes: 

(1)  the  findings  of  the  court  are  contrary  to  law; 

(2)  the  findings  of  tbe  court  are  contrary  to  and 
not  supported  by  the  evidence;  (8)  the  court 
erred  in  excluding  evidence  offered  by  the  de- 
fendant; (4)  the  court  erred  in  sustaining  the 
demurrer  to  the  third  paragraph  of  defendant's 
answer.  The  appellant's  counsel  abandons,  in 
his  brief,  all  the  causes  or  grounds  alleged, 
save  the  fourth. 

Did  the  third  paragraph  of  defendant's  an- 
swer contain  a  good  defense  to  the  action? 
The  demurrer  admits  the  facts  alleged  in  the 
plea,  from  which  it  appears  that  the  said  J.  A. 
Harris,  at  the  time  of  his  death,  owed  no  debts 
save  the  one  to  defendant,  which  was  paid  by 
the  widow  before  grant  of  administration  to 
her;  and  that  she  bad  administered  for  the  sole 
purpose  of  recovering,  in  her  capacity  as  ad- 
ministratrix, the  $dOO  she  had  paid  to  the  de- 
fendant. 

The  trial  court  found  that  Mrs.  Harris,  be- 
lieving her  husband  indebted  to  the  defendant, 
had  voluntarily  paid  him  the  $300,  but  held 
that  the  same  was  unauthorized  by  law.  But 
the  payment  havine  been  made,  ought  the 
plaintiff  now  to  be  allowed  to  recover  the  sum 
paid  to  defendant? 

There  are  no  creditors  who  can  object  to  the 
settlement.  It  was  not  to  the  detriment  of  the 
State,  but  in  its  interest,  as  no  interest  was 
paid  upon  the  sum  loaned  by  appellant  to  ap- 
pellee's intestate.  The  widow  was  entitled  to 
administration,  and  to  the  care  and  custody  of 
the  property  before  administration. 

She  was  entitled  by  law  to  an  interest  of 
one  third  in  the  estate,  an  amount  that  would 
have  exceeded  the  sum  she  paid  appellant,  the 
estate  consisting  of  about  $900  personal  prop- 
erty, as  the  evidence  shows.  There  was  but 
one  heir,  a  son  of  the  intestate,  who  may  or 
who  may  not  have  been  of  lawful  age,  as  far 
as  appears  from  the  transcript  in  the  case. 

Authorities  are  not  wanting  which  hold  that 
where  an  estate  has  been  settled,  and  tbe  debts 
paid  by  those  interested  in  it,  without  admin- 
istration, the  settlement  will  not  be  disturbed, 
and  that  an  administrator  qualifying  after- 
wards cannot  recover  the  assets,  where  there  is 
no  necessity  that  he  should  be  allowed  to  do  so. 

In  Earns  v.  8eaU,  29  Ga.  586,  the  court 
said:  "In  the  case  in  which  there  are  no 
debts,  the  regular  administrator,  if  there  is 
one,  is  bound  to  divide  out  the  estate  among 
the  heirs  or  next  of  kin  according  to  the  Stat- 
ute of  Distributions.  Therefore,  if  in  that 
case  an  executor  dewn  tort  divides  out  the  es- 
tate in  that  way,  the  act  will  be  good,  Uie  di- 
yision  will  stand."  In  a  word  the  act  will 
amount  to  a  valid  administration  of  the  estate 
hi  full. 

In  Taylor  v.  PhUtips,  80  Vt  288,  it  is  held 
that  it  is  competent  for  all  the  heirs  of  a  de- 
ceased person,  if  they  are  of  age,  to  settle  and 
pay  the  debts  of  the  estate  and  divide  the  prop- 
erty among  themselves,  without  the  interven- 
tion of  an  administrator:  and  neither  the  cred- 
itors nor  debtors  of  an  estate  have  a  right  to 
complain. 

In  Richardson  v.  M&nriW$  Estate,  82  Vt.  28, 
it  ts  held  that  in  settlement  of  an  administra- 
8  L.  R  A. 


tor's  accounts,  be  is  entitled  to  be  allowed  for 
money  paid  by  him,  in  liquidation  of  a  claim, 
whidi  could  nave  been  enforced  against  him 
either  at  law  or  in  equity.  Notes  for  one 
thousand  were  returned  by  the  administrator 
on  his  inventory  of  the  intestate.  The  widow 
claimed  they  were  her  property,  and  the  ad- 
ministrator paid  her  $1,000,  and  kept  tbe 
notes.  The  notes  were  afterwards  held  to  be 
the  widow's.  The  probate  court  refused  to 
allow  tbe  administrator  credit  for  the  $1,000; 
and  the  judgment  was  reversed,  and  the  credit 
allowed. 

These  cases  serve  to  show  that  while  it  is  ir- 
regular and  unauthorized  to  settle  estates,  out- 
side of  a  regular  administration,  yet  that  it  is 
not  every  settlement  thus  made  that  will  be 
interfered  with,  and  that  where  a  settlement  is 
fair,  without  fraud,  and  in  furtherance  of  tbe 
purposes  of  a  regular  administration,  and 
made  by  competent  parties,  it  will  not  be  repu- 
diated, merely  on  account  of  the  irregularity. 

It  is  true.  Judge  Cooley,  in  QUkey  ▼.  HamU- 
ton,  22  Mich.  286,  says  that  under  our  probate 
svstem,an  administrator  is  a  mere  officer  of 
the  law;  and  though  his  title  to  the  assets  of 
the  estates  relates  back  to  the  death  of  the  in- 
testate, yet  it  is  an  official  title,  which  cannot 
be  affected,  to  the  prejudice  of  the  estate,  by 
any  act  of  his  prior  to  his  appointment;  nor 
will  his  title  be  affected  by  any  estoppel  that 
does  not  rest  on  equities  against  the  estate. 

If  the  doctrine  of  estoppel  could  apply  in 
the  case  at  bar,  it  could  certainly  rest  upon  an 
equity  against  the  estate.  This  claim  was  for 
loaned  money,  for  the  use  of  which  no  interest 
was  claimed  or  received;  its  payment  could 
have  been,  and  it  was  just  and  right  that  it 
should  have  been,  enforced  against  the  estate 
in  the  regular  way,  had  not  the  widow  of  tbe 
deceased,  being  satisfied  that  it  was  just,  dis- 
charged it,by  the  payment  of  the  $300  to  the  ap- 
pellant, before  grant  of  administration  to  her. 

In  Priest  v.  Waikins,  2  Hill,  225,  a  note  be- 
longing to  the  estate  of  the  intestate  was  paid 
to  his  widow,  who  subsequently  united  with 
another  in  taking  out  letters  of  administratioD, 
and  they  then  brought  an  action  upon  the  note 
in  their  representative  capacity.  "Held,  that 
notwithstanding  the  provisions  of  the  Revised 
Statutes,  as  to  executors  de  son  tort,  the  kttos 
related  back  to  the  time  of  the  intestate's  death, 
and  therefore,  the  payment  to  the  widow  was 
a  bar  to  the  action."  This  is  the  converse  of 
the  case  at  bar.  Here  the  widow  paid  the  debt 
of  her  deceased  husband  before  administration, 
then  administered  and  sued  to  recover  tbe 
amount  paid.  Ought  not  the  rule  to  work 
both  ways? 

In  Brearly  v.  Norris.  28  Ark,  166,  CAf«r 
Justice  English  said  in  substance  that,  thoogti 
it  is  against  the  policy  of  the  statute  to  allow  a 
person,  especially  a  stranger,  to  pay  onauthen- 
ticated  claims  against  an  estate,  and  procure 
their  allowance  against  the  objection  of  the 
administrator,  by  the  testimony  of  the  original 
claimant,  and  might  lead  to  gross  frauds 
a^nstan  estate,yet  when  this  was  done  by  the 
widow  of  the  deceased,  there  being  then  no 
administrator,  and  there  was  reason  to  believe 
that  she  acted  in  good  faith,  and  that  the  claims 
were  just,  no  injustice  could  have  been  done 
the  estate.    At  common  law  tbe  personalty  of 
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a  testator  vested  in  his  executor  from  the] 
death  of  the  testator  by  virtue  of  the  will,  but 
in  au  administrator  from  the  grant  of  adminis- 
tration. An  executor,  before  probate,  might, 
at  common  law,  take  possession  and  dispose  of 
Uie  personalty  of  bis  testator  and  perform  al- 
most any  act  pertaining  to  his  office,  except  to 
bring  or  defend  a  suit.  Under  our  statute, 
executors  and  administrators  stand  upon  the 
same  footing,  and  their  powers  before  probate 
are  limited  to  the  decent  burial  of  the  deceased, 
preservation  of  bis  estate,  and  the  payment  of 
necessary  funeral  expenses.  Manstield,  Dig. 
§  44;  Diamond  v.  8hdl,  15  Ark.  26. 

"But  (says  Judge  Smith,  delivering  the 
opinion  in  McDearmon  v.  Matxsfield,  38  Ark. 
636)  if  he  does  intermeddle  and  afterwards 
qufldifies,  his  letters  relate  back  and  legalize  his 
previous  tortious  acts,  makine  him  accounta- 
ble to  the  persons  interested  in  the  estate. 
And  this  liability  to  account  involves  a  validity 
in  his  acts  which  is  a  protection  to  those  who 
have  dealt  with  him,"— citing  8  Redf.  Wills, 
chap.  2.  pp.  18-1«;  Stagg  v.  Oreen,  47  Mo.  500; 
AivordY,  Manh,  12  Allen,  608;  Ilateh  v.  Froc- 
tor,  102  Mass.  851;  Priest  v.  Watkins,  2  Hill, 
225;  Rattoon  v.  Overaeker,  8  Johns.  126.  See 
also  Bell  v.  Welch,  88  Ark.  147. 

"The  title  to  personal  property  of  a  deced- 
ent is  in  abeyance  until  his  executor  qualities, 
or  an  administrator  is  appointed,  when  it  vests 
in  him  by  relation  from  the  time  of  his  death." 
Only  acts  which  come  properly  within  the 
authority  and  scope  of  a  rightful  representa- 
tive, when  performed  before  appointment  and 
without  probate  sanction,  will  anord  immunity 
from  personal  liability  to  the  representative, 
under  this  doctrine  of  relation.  Schouler, 
£xr&  &  Admrs.  2d  ed.  190,  194. 

In  Brown  v.  Walter,  58  Ala.  810,  it  is  held 
that  ''An  executor  de  son  tort  cannot,  by  his 
wrongful  act,  acquire  a  benefit,  but  is  pro- 
tected in  all  acts,  not  for  his  own  benefit,  which 


the  rightful  representative  may  do;  and  that 
where  one  has  received  and  used  assets  of  an 
estate,  under  circumstances  constituting  him 
an  executor  de  son  tori,  he  may  show,  when 
called  to  account  in  equity  by  the  rightful  rep- 
resentative, that  there  are  no  outstanding 
debts  and  that  be  has  applied  the  assets  for  the 
use  and  benefit  of  the  distributees  as  they  must 
have  been  applied  in  due  course  of  administra- 
tion."   See  also  1  Williams,  Exrs.  818. 

The  fair  payment  of  money  out  of  the  assets 
of  an  intestate's  estate  that  is  solvent,  by  one 
who  afterwards  became  administrator,  in  dis- 
charge of  bona  fide  indebtedness  of  the  estate, 
and  which  the  administrator  would  have  been 
bound  to  pay  indue  course  of  administration, 
should  not  tie  needlessly  disturbed,  where  the 
parties  to  the  transaction  acted  in  good  faith, 
prudentlv  and  honestly.  Schouler,  Exrs.  & 
Admrs.  |§  198,  194,  and  cases  cited. 

The  defendant,  at  the  trial,  offered  to  prove 
by  his  own  testimony  that  be  had  loaned  said 
James  A.  Harris  $800  to  pav  upon  the  Oarua- 
han  land,  on  the  28d  day  of  November,  1888; 
that  he  had  taken  no  note  for  the  same,  and 
that  he  had  never  been  paid  the  same,  or  any 
part  thereof,  except  as  paid  by  the  widow,  the 
plaintiff;  that  at  the  time  he  loaned  him  the 
money  he,  the  said  Harris,  made  an  entir  in 
his  own  private  memorandum  book — ^to  which 
testimony  plaintiff  at  the  time  objected,  which 
objection  was  sustained  by  the  court,  and  the 
said  testimony  was  excluded,  to  which  the  de- 
fendant at  the  time  excepted. 

There  was  no  error  in  excluding  this  testi- 
mony as  to  transactions  between  appellant  and 
the  deceased.  MiUer  v.  Jones,  82  Ark.  887; 
McRae  v.  Holcomb,  46  Ark.  806;  Park  v.  Lock, 
48  Ark.  184.    Schedule  to  Const.  1874,  g  2. 

There  was  error  in  sustaining  the  demurrer 
to  the  third  paragraph  of  appellant's  answer. 

Rewrsed  and  remanded. 
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1.  Where  &  will  gmvB  to  one,  in  addition  to  what 
the  testator  bad  "already  giyen  him,  the  further 


sum  of  ffiOO,*'  parol  evidenoe  is  admissible  to 
show  that  he  had  never  given  to  him  any  money 
or  property  except  the  money  represented  by 
promiasory  notes  grivenby  the  legatee  and  found 
amonir  testator's  aasets,  and  that  the  relations  be> 
tween  them  were  those  of  the  oloaest  intimacy 
and  affection,  and  that  testator  had  made  declara- 
tions to  the  effect  that  he  had  given  the  legatee 
money  with  which  to  engage  In  business  for 


NOTK.— TFHI;  eonstruetUm  of;  intention  of  test€Uor 
togovem. 

Intention  must  be  shown  by  the  will  itself,  and 
not  wholly  by  facts  outside  of  its  terms.  Pmrh  v- 
Puirh,  8  West.  Rep.  681,  106  Ind.  662;  Kirkland  v. 
Oonway,  8  West.  Bep.  478, 116  I1L  438. 

The  leading  priociple  in  the  construction  of  wills 
is  that  the  intention  of  the  testator,  if  not  incon- 
aiatent  with  the  rules  of  law,  must  govern;  and  this 
Intention  is  to  be  ascertained  from  the  whole  will 
taken  togrether.  Tuttle  v.  Heidermann,  6  Kedf .  202; 
C^pperly  v.  Clpperly,  40  How.  Pr.  270;  Covenhoven 
V.  Shuler,  2  Paige,  122;  Crosby  v.  Wendell,  6  Paige, 
648;  Parks  v.  Parks,  9  Paige,  107. 

When,  therefore,  the  mtention  is  apparent  upon 
tbe  whole  will  talcen  together,  the  court  must  give 
such  a  construction  as  will  support  that  intent,  even 
8  L.  R.  A. 


against  strict  grrammatical  rules.  And  to  effectuate 
his  evident  mtention,  words  and  limitations  may  be 
transposed,  supplied  or  rejected.  Schettler  v. 
Smith,  41  N.  Y.  841:  Klliam  v.  Allen,  62  Barb.  61S; 
DuBois  V.  Ray,  88  How.  Pr.  808, 7  Bosw.  288;  Phillips 
V.  Davles,  82  N.  Y.  204;  Drake  v.  Pell,  8  Edw.  Ch.  281; 
Mason  v.  Jones,  2  Barb.  220;  Lorillard  v.  Coster,  5 
Paige,  172;  Jackson  v.  Hoover,  26  Ind.  621;  Rathbone 
V.  Dycknuin,  8  Paige,  9. 

To  effectuate  the  testator^s  intention,  we  are  au- 
thorized to  give  the  most  liberal  construction  to 
the  word  ^'lea^e,"  and  read  it  as  though  tbe  word 
"have,^^  had  been  written  instead.  DuBois  v.  Ray, 
86  N.  Y.  172. 

Parol  evidence  to  prove  intention  of  testator. 
Upon  the  question  whether  parol  evidence  is  ad- 
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whieh  he  had  taken  note«,  and  that  he  did  not  in- 
tend the  notes  should  ever  be  paid,  but  intended 
to  srive  the  legatee  the  money  so  furnished. 
2.  When  iBOkgtuiig^  In  a  will  can  be  made  con- 
sistent with  the  f aots  to  which  it  refers,  only  upon 
the  theory  that  the  testator  mtended  a  legacy  to 
his  debtor  as  an  additional  or  cumulative  ffnituity, 
and  thus  canceled  the  debt,  parol  evidence  may 
be  heard,  showing  the  manner  in  which  the  testa- 
tor treated  and  talked  of  the  debt,  so  as  to  apply 
the  language  used  to  the  facts  in  question  that  Its 
real  meaning  may  be  ascertained. 

(April  6, 1889.) 

APPEAL  by  plaintiff,  from  a  Judgment  of 
the  Superior  Court  of  Allen  County,  in 
favor  of  defendant  in  an  action  by  an  adminis- 
trator to  recover  the  amount  alleged  to  be  due 
upon  certain  promissory  notes  given  by  de- 
fendant to  the  testator.    Ajprmed. 

The  facts  are  fully  stated  in  the  opinion. 

Messrs.  Wilson  A  Todd  and  fllorris  A 
Barrett,  for  appellant: 

Any  parol  testimony  tending  in  any  degree 
to  impute  to  the  testator  a  different  intention 
from  that  manifested  bv  the  express  terms  of 
the  will,  contradicts  the  will  and  is  incom- 
I)etent. 

Wormany.  Teagarden,  2  Ohio  St.  880. 

And  this  court,  per  Elliott,  J.,  has  said  the 
same  thing. 

Judy  V.  Oilbert,  77  Ind.  96;  Pvgh  v.  i%A, 
3  West.  Rep.  681,  105  Ind.  652;  2  Pom.  Eq. 
Jur.  §  1086:  1  Redfleld,  Wills,  p.  489;  Strode 
V.  Lady  Falkland,  8  Ch.  Rep.  169;  1  Jarman, 
Wills,  5th  ed.  by  Rand.  &  W.  p.  711;  Everett 
V.  Sverett,  L.  R.  7Ch.  Div.  488,  484. 

There  is  no  dvubtf ulness  of  meaning  in  the 
phrase,  *'in  addition  to  what  I  have  already 
given  him."  It  expresses,  with  the  utmost  ac- 
curacy and  fullness  just  what  the  testator  in- 
tended, and  parol  evidence  was  inadmissible. 

MeAlisterY.  Butterflefd,  81  Ind.  25. 

If  there  is  any  ambiguity  in  the  phrase. 


"what  I  have  already  gi^en  bim,"  taken  in 
connection  with  the  other  words  of  tbe  tenth 
clause  of  Curry's  will,  it  was  a  patent  ambi- 
guity. 

Bailey  Y.  Bailey,  7  Jones,  L.  44. 

In  such  case  parol  evidence  is  inadmisBible. 

Hyatt  V.  Pugsley,  28  Barb.  285;  Stephen  v. 
Walker,  8  B.  Mon.  600. 

The  only  cases  in  which  evidence  to  prove 
intention  is  admissible  are  those  in  whicn  the 
description  in  the  will  is  unambiguous  in  its  ap- 
plication to  each  of  several  subjects. 

1  Redf.  pp.  565,  666;  I>oe  v.  Hiseoeka,  5  Meea. 
AW.  868. 

In  Kirldand  v.  Conway,  8  West  Rep.  478, 
116  III.  488,  it  was  held  that  prior  declarations 
of  tbe  testator  were  not  admissible  for  the  pur- 
pose of  showing  his  intention,  nor  what  he  in- 
tended to  give  by  his  will. 

See  also  ISufit  v.  WhiU,  24  Tex.  648:  MadtU 
V.  St(yry,  98  U.  S.  589  (28  L.  ed.  986). 

In  onler  to  forgive  a  debt  the  provisions  in- 
dicative of  such  an  intent  should  be  clear  and 
unambiguotis. 

Baldwin  v.  Sheldon,  48  Mich.  580;  Btadder 
V.  Boott,  114  Mass.  24;  RiekeU  v.  LimnMtdm, 
2  Johns.  Cas.  97;  Clarke  v,  Bogardus,  12  Wend. 
67. 

The  mere  voluntary  declarations,  indicating 
the  intention  of  a  creditor  to  forgive  or  release 
a  debt,  if  they  are  not  evidence  of  a  refeaae  at 
law,  do  not  constitute  a  release  in  eouity. 

Cross  V.  Sprigg,  6  Hare  (81  fing.  Ch.) 
552.  See  also  Peace  v.  Bains,  11  Hare  (45Eng. 
Ch.)  152;  Blaekler  v.  Boott,  114  Mass.  24;  Ckn- 
dening  v.  Clymer,  17  Ind.  155;  Timheridke  v. 
Parish,  5  Dana,  846. 

Proof  of  the  testator's  declarations,  either  at 
the  time  of  making  the  will,  or  before  or  after 
that  time,  as  to  his  intention  in  making  the  be- 
quest, would  not  be  admissible. 

Phill.  Ev.  5th  Am.  ed.  p.  645;  Doe,  OwH- 
lim,  v.  Gwillim,  5  Bam.  &  Ad.  1^;  Qoodinge 
V.   Qoodinge,  1  Ves.  8r.  281;  NieholU  v.   Os- 


mlssible  generally  to  prove  intention,  the  English 
<»se8  are  not  entirely  harmonious,and  the  prepond- 
erance of  authority  seems  to  be  against  its  admis- 
sion; while  the  American  cases  favor  its  admissi- 
bility. Crosby  v.  Mason,  88  Conn.  482;  Spalding  v. 
Huntington,  1  Day,  8;  Heam  v.  Boss,  4  Harr.  (Del.) 
46:  Thweatt  v.  Bedd,  SO  Ga.  181:  Doyal  v.  Smith,  28 
Ga.  288, 81  Ga.  196;  Brownfleld  v.  Wilson,  78  ni.  467; 
Heslop  V.  Gatton,  71  HI.  528;  Richards  v.  Miller,  62 
111.  417;  Grimes  v.  Harmon,  85  Ind.  198;  Huston  v. 
Huston,  87  Iowa,  668:  Jackson  v.  Payne,  2  Met.  (Ky.) 
.570;  Humble  v.  Humble,  8  A.  K.  Marsh.  126;  Timber- 
lake  V.  Parish,  5  Dana,  846;  Caldwell  v.  Caldwell,  7 
Bush,  516;  Walston  v.  White,  5  Md.  207;  Taggart  v. 
Boidin,  10  Md.  104:  Belt  v.  Belt,  1  Harr.  &  McH. 
400;  American  Bible  Society  v.  Pratt,  9  Allen,  100; 
Tucker  v.  Seaman's  Aid  Society,  7  Met.  188;  Watson 
V.  Boylston,  5  Mass.  417;  Gilliam  v.  Brown,  48  Miss. 
641:  Gregory  v.  Cowgill,  19  Mo.  415;  Brown  v.  Brown, 
43  N.  H.  17;  Heater  v.  Van  Auken,  14  N.  J.  Eq.  160; 
Brokaw  v.  Peterson,  15  N.  J.  Bq.  194;  Cleveland  v. 
Havens,  18  N.  J.  Eq.  101;  Brearley  v.  Brearley,  9  N. 
J.  Eq.  21:  Nevlus  v.  Martin,  30  N.  J.  L.  465:  Hyatt  v. 
PugBley,  28  Barb.  285:  Arcularius  v.  Gtoisenhainer, 
8  Bradf.64;  Mann  v.  Mann,  14  Johns.  1;  Starling  v. 
Price,  16  Ohio  St.  29;  Painter  v.  Fainter,  18  Ohio,  247; 
Miller  v.  Springer,  70  Pa.  269;  Comfort  v.  Mather,  2 
Watts  &  S.  460;  Webley  v.  Langstaff,  8  Desaus.  600; 
Weatherhead  v.  SeweU,  9  Humph.  272:  Puller  v. 
Puller,  8  Band.  88. 
«  L.  R  A. 


Parol  evidence  of  the  intention  of  testator  Is  not 
admissible  to  fortify  a  legal  presumptioa  raised 
against  the  apparent  Intention,  or  to  create  a  pre- 
sumption contrary  to  the  apparent  intentkni,  where 
no  such  presumption  is  raised  by  law.  Bejnolds  v. 
Boblnson,  82  N.  Y.  107;  Osborne  v.  Duke  of  Leeds,  5 
Yes.  Jr.  809;  Hurst  v.  Beach,  5  Madd.  351:  Clood  v. 
CUnkinbeard,  8  B.  Mon.  897;  HaU  v.  Hill,  I  Dr.  * 
War.  94;  1  Bedf .  Wills.  646. 

In  Eaton  v.  Benton.  2  Hill,  576,  great  doubt  was 
expressed  whether  declarations  of  testator  were 
admissible  to  show  that  he  intended  that  a  devlw 
made  in  his  will  should  satisfy  a  debt  owing  by  him 
to  his  devisee,  but  the  point  was  left  undecided. 
See  Beynolds  v.  Bobinson,  82  N.  Y.  108. 

Parol  evidenee  not  to  vary,  control  or  enlarge  the 
terms  of  a  wOL 

Oral  testimony  is  not  received  to  contradict,  en- 
large or  vary  a  written  instrument,  except  tn  cases 
of  fraud,  mistake  or  surprise.  Meads  v.  Lansing', 
Hopk.  Ch.  184;  Collins  v.  Hoxie,  9  Paige,  80;  Bunner 
V.  Storm,  1  Sandf .  Ch.  862;  Fitspatrick  v.  Fitxpatriok. 
36  Iowa,  674,  14  Am.  Bep.  542;  Avery  v.  Chapp^  6 
Conn.  270, 16  Am.  Dec.  66;  Re  Garraud^s  Bstate,  85 
Cal.  340;  Love  v.  Buchanan,  40  Mlas.  TOO;  Dunham  v. 
Averill,  45  Conn.  70;  Myres  v.  Myres,  28  How.  Pr. 
411;  Bnders  v.  Bnders,  2  Barb.  888;  Reynolds  v.  Bob- 
inson, 82N.Y.106. 

Proof  aliunde  which  creates  a  doubt  Is  inadmis- 
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.bom,  2  P.  Wms.  419.  See  particularly  Painter 
T.  Painter,  18  Ohio,  247. 

Mr,  R.  S.  Taylor,  for  appellee: 

Parol  evidence  la  admiaaible  to  explaiii  the 
language  of  a  will  in  cases  of  insufficient  or 
-erroneous  description  of  the  thing  devised  or 
the  person  intended. 

See  Cram  y.  Cunningham,  79  Ind.  402;  Cleve- 
land y.  apilman,  25  Ind.  96;  Black  y.  RieliardB, 
95  Ind.  184;  F&ieeU  y.  Biddle,  1  Am.  Dec.  268, 
2  U.  S.  2  Dall.  70  (1  L.  ed.  298);  ConnoUy  y. 
Pardtm,  19  Am.  Dec.  483,  1  Paige.  Ch.  291; 
Patch  V.  WhiU,  117  U.  8.  210  (29  L.  ed,  860). 

In  the  case  before  the  court  the  function  of 
the  extrinsic  evidence  is  simply  to  add  identify- 
ing words,  without  omission  or  change  of  any 
word  used  bv  the  testator. 

See  also  (Kilmer  v.  Stone,  120  U.  8.  686  (80 
L.  ed.  784);  Decker  v.  Decker,  10  West.  Rep. 
844,  121  111.  841;  AlUn  v.  Lytme,  2  Washb.  C. 
•Ot.  475;  WinHOeyy.  Kaime,92N,  H.  268;  Riggs 
y.  JUjfere,  20  Mo.  289;  Chambere  v.  Wateon,  60 
Iowa,  889,  46  Am.  Rep.  70,  note;  Hawkine  v. 
Garland,  76  Ya.  149, 44  Am.  Rep.  158;  Hihck- 
ley  v.  Thatcher,  189  Mass.  477,  62  Am.  Rep. 
719;  Whitney  v.  Bobineon,  58  Wis.  809;  Elair 
y.  Brune,  8  Colo.  897;  Armigo  v.  New  Mexico 
Town  Go.  6  Pac.  Rep.  709;  Bradley  y.  Bees,  118 
111.  827;  Wigram.  Wills,  prop.  5,  p.  142,  prop. 
7,  p.  188;  Pom.  Eq.  Jur.  §  542. 

Where's  testator  by  his  will  gives  a  legacy  to 
his  child,  and  afterward,  in  his  lifetime,  pro- 
vides a  portion  for  such  child,  such  portion  is 
presumed  to  be  in  satisfaction  or  ademption  of 
the  legacy,  either  wholly  or  in  part,  according 
to  its  amount.  But  this  presumption  may  be 
rebutted  by  extrinsic  proof,  and,  in  turn,  sus- 
tained by  extrinsic  proof.  In  this  case  the 
proof  goes  directly  to  the  intention  of  the  testa- 
tor. And  the  declarations  of  the  testator  made 
at  any  time,  whether  before  or  after  the  ad- 
vancement of  the  portion,  are  competent  evi- 
dence. 


2  Redf.  Wills,  448;  Clendeningy.  C^/ymer,  17 
Ind.  165;  WaUaee  v.  Duboie,  8  Cent  Rep.  211, 
66  Md.  168;  Jones  v.  Jfoson,  6  Rand.  677,  16 
Am.  Dec.  761;  Van  Houten  v.  Pdet,  88  N.  J. 
Eq.  844;  Miner  v.  AtherUm,  86  Pa.  628. 

Although  this  is  not  a  case  of  ademption. 

Jet  the  principle  involved  is  precisely  the  same, 
t  is  the  introduction  of  parol  evidence  to  rebut 
a  presumption  arising,  not  from  the  face  of  the 
will,  but  from  matter  dehore  the  will. 

In  cases  of  beauests  by  creditors  to  their 
debtors  parol  evidence,  including  declarations 
of  the  testator,  is  allowed  to  show  that  he  in- 
tended that  the  debts  should  not  be  paid,  and 
that  the  legacy  should  be  additional  to  them. 
Zeigler  v.  kekert,  6  Pa.  18,  47  Am.  Dec. 
428:  TiUotmn  v.  Baee,  22  N.  Y.  122.  See  also 
Jordan  v.  Forteacue,  10  Beav.  269. 

Hiiehell*  /.,  delivered  the  opinion  of  the 
court: 

The  last  will  and  testament  of  Amos  Curry, 
late  of  Wells  County,  deceased,  was  admitted 
to  probate  on  the  28d  day  of  September,  1886. 
Among  other  provisions,  it  contained  the  fol- 
lowing: 

Item  10.  "I  will,  devise  and  bequeath  to 
Philo  Rogers,  the  young  man  I  raised,  in  ad- 
dition to  what  I  have  already  given  him,  the 
further  sum  of  |500." 

At  the  time  the  will  was  executed,  the  tes- 
tator held  six  notes  against  Philo  Rogers, 
the  legatee  above  named,  calling  for  the  pay- 
ment of  sums  aggregating  about  (6,000. 
These  notes  were  found  among  the  assets  left 
by  the  testator  at  his  death,  the  interest  having 
been  regularly  paid;  and  the  administrator 
with  the  will  annexed  instituted  s«it  upon  them, 
alleging  that  they  were  executed  in  considera- 
tion of  money  loaned  to  the  defendant  by  the 
testator  in  his  lifetime,  and  that  they  remained 
unpaid. 

The  defendant  answered,  in  substance,  that 


flible.    Kurtz  y.  Hibner,  66  HL  514,  8  Am.  Kep. 
068. 

ExtrinaU  evidence, 

Bztrinaio  evidence  which  may  aid  in  the  interpre- 
tation of  the  languafire  of  a  wilL,  and  help  to  dla- 
close  the  actual  intention,  may  be  considered.  Mo- 
Oom  V.  McCJorn,  1  Cent.  Rep.  72(1. 100  N.  Y.  6U. 

Parol  proof  of  extrinsic  circumstances  may  be 
l^ven  to  apply  a  description  to  its  subject  matter; 
and  If  it  appears  that  the  description  is  in  some 
parts  erroneous,  those  parte  may  be  rejected,  and 
what  is  left,  if  sufScient  of  itself,  alone  be  regriurded. 
Mansfield  v.  N.  Y.  Cent  &  H.  R.  R.  Co.  8  Cent.  Rep. 
aaS,  loe  N.  Y.  2O6;  Fish  y.  Hubbard,  21  Wend.  651: 
Burr  V.  Broadway  Ins.  Co.  16  N.  Y,  267;  Field  v. 
Munson,  47  N.  Y.  221;  Cromer  v.  Pinckney,  8  Barb. 
Ch.  474;  Gkirdner  y.  Heyer,  2  Paige,  11;  French  v. 
French,  14  W.  Va.  485. 

Patent  and  latent  ambiguUiee, 

A  patent  ambiguity  in  the  terms  of  the  will  can- 
not be  explained  by  extrinsic  evidence,  dehors  the 
will  (X<lnney  v.  Wood,  66  Tex.  22;  Grimes  v.  Har- 
mon, 85  Ind.  206),  whllea  latent  ambiguity  may  be 
explained  by  extrinsic  parol  evidence.  Chambers 
V.  Watson,  60  Iowa,  388, 46  Am.  Rep.  78;  Episcopate 
Fund  V.  Colgrove,  4  Hun,  868;  Howard  v.  American 
Peace  8oclety,  49  Maine,  288;  Winkley  v.  Kalme,  82 
N.  H.  268;  Domestic  ft  Foreign  Missionary  Society ^s 
Appeal,  80  Pa.  425;  Button  v.  American  Tract 
Society,  28  Yt.  386;  Du  Bois  v.  Bay,  85  N.  Y.  162; 


Dunham  v.  Averill,  45Conn.  61;  Woodruff  v.  Migeon, 
46  Conn.  286;  Jenkins  v.  Merritt,  17  Fla.  804;  Gillespie 
v.  Schuman,  62 Ga.  262;  Burthe  v.  Denis,  81  La.  Ann. 
668;  Tuxbury  v.  French,  41  Mich.  7;  Griscom  y. 
Evens,  40  N.  J.  L.  402;  Black  y.  Hill,  82  .Ohio  St. 
818;  Powers  v.  McEachem,  7  S.  C.  280;  Finlayson  v. 
Finlayson,  ante,  901:  Hombeok  v.  Am.  Bible  Society, 
2  Sandf .  Ch.  188;  McAllister  v.  Butterfleld,  31  Ind. 
26;  Jaclcson  v.  Payne,  2  Met.  (Ky.)  867;  Worthlngton 
y.  Hylyer,  4  Mass.  186. 

Parol  evidence  is  not  admissible,  except  to  explain 
a  latent  ambiguity  arising  dehors  the  will,  or  to  re- 
but a  resulting  trust.  Gilliam  v.  Brown,  48  Miss. 
668;  Magee  v.  McNeil,  41  Miss.  25;  Ordway  v.  Dow,  55 
N.  H.  17;  Love  v.  Buchanan,  40  Miss.  758;  Doe  v. 
Roe,  1  Wend.  547. 

The  Intention  of  the  testator  and  misnomer 
might  be  shown  by  evidence  not  contained  in  the 
will,  by  parol  testimony.  St.  Luke's  Home  v. 
Association  for  Relief  of  Females,  2  Jones  ft  S.  250; 
Thomas  v.  Stevens,  4  Johns.  Ch.  607;  Episcopate 
Fund  V.  Colegrove,  6  Thomp.  ft  C.  616;  Stephens  v. 
Powys,  1  De  G.  ft  J.  24;  Lefevre  v.  Lefevre,  2  Thomp. 
ft  C.  337;  Be  Cahn,  3  Redf.  32;  Malrs  v.  Freeman,  8 
Redf.  212. 

Where  the  ambiguity  in  a  will  does  not  arise  on 
Its  face,  but  from  evidence  of  something  extrinsic, 
or  by  some  collateral  matter  outside  of  the  will, 
it  may  be  explained  by  parol  evidence.  Senger  v. 
Senger,81  Va.687. 

But  no  ambiguity  occasioned  by  the  wording  of 
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be  had  been  taken  into  Ibe  testatoi-'s  family, 
and  reared  by  him  from  tender  infancy,  sub- 
stantially as  a  son,  and  that  the  relations  be- 
tween him  aad  the  testator  were  those  of  the 
closest  intimacy  and  affection,  and  so  continued 
until  the  death  of  the  latter. 

It  is  averred  that  the  testator  was  a  man  of 
fortune,  his  estate  beinji:  of  the  value  of  $80,- 
000,  and  that  his  often  expressed  intention  was 
to  make  a  liberal  provision  for  the  defendant 
out  of  his  estate,  in  pursuance  of  which  he 
had  advanced  to  the  latter  from  time  to  time 
divers  sums  of  money,  in  anticipation  of  the 
testamentary  provision  which  he  intended 
finally  to  make  for  him,  taking  notes  for  the 
sums  so  advanced,  as  memoranda  of  the 
amounts  and  dates  of  the  advancements,  which 
notes  so  taken  were  the  identical  ones  men- 
tioned in  the  complaint. 

It  is  averred  further  that  at  the  date  of  the 
execution  of  the  will  the  testator  had^iven  him 
no  other  money  or  property  except  the  several 
sums  represented  by  the  notes  in  suit,  and  that 
the  woras  "  in  addition  to  what  I  have  already 
given  him,"  employed  by  the  testator  in  the 
tenth  item  of  his  will  above  set  out,  had  refer- 
ence to  the  money  represented  by  the  notes 
mentioned  in  the  complaint,  and  tnat  the  will 
operated  and  was  intended  to  operate  as  a  re- 
lease and  extinguishment  of  the  notes. 

Issues  were  formed  by  a  reply,  and  the  case 
was  tried  and  a  judgment  rendered  for  the  de- 
fendant, upon  proof  tending  to  support  the 
theory  foreshadowed  by  the  answers. 

Various  incidental  questions  are  presented, 
but  the  decision  of  the  case  upon  its  merits  de- 
I)ends  upon  whether  or  not  the  court  ruled 
correctly  in  admitting  evidence  to  sustain  the 
answers. 

The  will  of  Amos  Curry  was  admitted  in 
evidence,  as  was  also  extrinsic  testimony  tend- 
ing to  show  that  the  testator  had  never,  prior 


to  the  execution  of  the  will  or  since,  given  (be 
defendant  any  money  or  other  property,  except 
the  money  represented  by  the  notes  in  question. 

Numerous  declarations  made  by  the  testator, 
tending  to  show  that  he  entertained  a  high  re- 
gard for  the  defendant,  were  also  admitted  in 
evidence,  as  were  also  declarations  to  the  effect 
that  he  had  furnished  the  defendant  money 
vnth  which  to  engage  in  business,  and  ba^ 
taken  notes  for  it,  but  that  he  did  not  mt^ul 
that  the  notes  should  ever  be  paid;  that  he  in- 
tended to  give  the  amount  so  furnished  to  the 
defendant. 

Evidence,  such  as  the  foregoing,  tocher 
with  testimony  showing  the  relations  existing 
between  the  defendant  and  the  testator,  com- 
prised substantially  all  the  evidence  in  the  case: 
and  whether  the  iudgment  of  the  court  below 
shall  be  affirmed  or  reversed  depends  upon 
whether  or  not  it  was  competent  to  arrive  at  the 
intention  of  the  testator,  as  that  intention  was 
expressed  in  the  words  found  in  the  will,  by 
the  aid  of  extrinsic  evidence. 

The  argument  on  the  appellant's  behalf  is  to 
the  effect  that  there  is  no  ambi^itv  apparent 
upon  the  face  or  in  the  language  of  the  will; 
that  the  instrument  itself  excludes  the  idea 
that  the  testator  intended  by  its  terms  to  sive 
the  appellee  anything  in  addition  to  the  $500 
therein  bequeathed  to  him;  and  that  any  testi- 
mony which  tended  in  any  degree  to  impute 
to  the  testator  a  different  intention  was  con- 
tradictory of  the  will,  and  was  therefore  in- 
competent. 

Moreover,  it  is  contended  that  there  is  no 
ambiguity  in  the  language  of  the  will,  either 
as  respects  the  person  intended  or  the  subject 
matter  of  the  bequest,  and  that  mere  extrinsic 
evidence  was  not  admissible. 

It  is  settled  beyond  controverBv  that  what- 
ever method  may  be  resorteil  to  for  the  inter- 
pretation of  a  will,  it  must  be  applied  sddy 


a  will,  prodaoing  a  palpable  unoertainty  on  its  face, 
oan  be  removed  by  extrinsic  evidence;  but  the  only 
aid  which  oan  be  brought  to  its  construction  is  by 
oomparinfiT  the  different  parts  of  the  will  with  each 
other.    Ibid. 

Evidence  of  testator^s  decHaralUms, 

The  declarations  of  testator,  made  at  the  time  of 
making  his  will,  have  been  admitted  to  correct  a 
misnomer  of  the  legatee  and  show  the  person  reailjr 
Intended  (South  Newmarket  Meth.  Seminary  v. 
Peaslee,  16  N.  H.  817;  Ex  parte  Hornby,  2  Bradf .  4S0); 
or  to  identify  the  subject  of  the  ^t  (Byeras  v. 
Wheeler,  28  Wend.  146;  Boggs  v.  Taylor,  86  Ohio  St. 
6b4):  or  to  prove  that  certain  notes  of  legatee,  held 
by  testator,  were  eriven  for  advancements.  Tillot- 
Bon  V.  Race,  22  N.  Y.  122. 

Bvidence  of  the  testator^s  declarations  at  the  time 
of  making  the  will  is  not  admissible  where,  as  the 
will  stands,  there  is  no  one  to  answer  the  precise 
description.  Ex  parte  Hornby,  2  Bradf.  422;  Jack- 
son V.  White,  8  Johns.  60;  Jackson  v.  Sill,  11  Johns. 
201;  Mann  v.  Mann,  14  Johns.  1;  Doe  v.  Roe,  1  Wend. 
641;  WiUiams  v.  Crary,  4  Wend.  448;  Souverbye  v. 
Arden,  1  Johns.  Ch.  248. 

A  will  directing  property  to  ''be  equally  divided 
between  the  children  of  my  deceased  son  J  and  the 
children  ot  my  daughter  E"  presents  no  ambiguity; 
and  evidence  is  not  admissible  of  the  testator^s  dec- 
larations to  show  that  he  intended  the  chiidxen  of 
his  son  to  have  one  half  the  estate,  and  the  children 
of  his  daughter  the  other  half;  but  it  must  be  con- 
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strued  as  giving  the  estate  to  all  the  grandchiklreB 
equally  per  capUa,    Senger  v.  Senger.  81  Vau  06?. 

ForwhaJL  inadmiuUAe. 
Parol  evidence  is  inadmissible  for  the  purpose  of 
filling  up  a  total  blank  in  a  will  (Baylis  t.  Atty- 
Gen.  2  Atk.  286;  Oastledon  v.  Turner,  8  Atk.  257; 
Hunt  V.  Hort,  8  Bro.  Ch.  311);  or  of  inserting  a  de^ 
vise  omitted  by  mistake  (Anon.  8  VIn.  Abr.  166. 6 
a,  pi.  1;  Newburgh  v.  Newburgfa,  6  Madd.3S4>;  or  of 
reconciling  conflicting  clauses  in  a  will  (Ulrieh  r. 
Litchfield,  2  Atk.  872);  or  of  explaining  or  altering 
the  estate  (Chesmey'S  Case,  6  Coke,  Rep.  66);  or  of 
changing  the  person  described  (Delmare  v.  BobeOo, 
1  Ves.  Jr.  412;  Beaumont  v.  Fell,  2  P.  Wms.  ICU:  or 
of  proving  what  was  intended  by  an  Mwii«t»wigiM» 
word  (Goblet  v.  Beechey,  3  Sim.  24):  or  of  proviiv 
which  of  several  testamentary  guardians  was  in- 
tended to  have  the  actual  care  of  the  childroa 
(Storke  v.  Storke,  8  P.  Wms.  61;  but  see  Anon.  2  Yes. 
Sr.  66);  or  of  proving  to  which  of  two  anteoedenti 
a  given  relative  was  intended  to  refer  (Walpole  r. 
Cholmondeley  ,7  T.  R.  186);  or  of  provimir  that  a  thing 
in  substance  dilferent  from  that  described  In  the  will 
was  intended.    Selwood  v.  Mildmay,  STes.  Jiv  601 

AdwineemenU  on  note  of  legatee. 
In  Nolan  v.  Bolton,  26  Ga.  862,  evidence  of  tto 
person  who  drew  up  the  will  was  admitted  to  sbov 
certain  advancements  to  have  been  the  oonsiden> 
tion  for  a  note  of  legatee  held  by  the  testator  and 
in  Cleverly  v.  Qeverly,  1£4  Mass.  814,  H  wi 
ted  to  identify  the  property  devised. 
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with  the  view  to  arriye  at  the  inteDtioD  of  the 
testator,  as  his  intentioD  ma^  be  gathered  from 
the  lanpiage  found  in  the  instrument  itself. 

However  clearly  an  intention  not  expressed 
in  the  will  may  be  proved  by  extrinsic  evi- 
dence, the  rule  of  law  requiring  wills  to  be  in 
writing  stands  as  an  insuperable  barrier  against 
canying  the  intention  thus  proved  into  execu- 
tion. FUgh  V.  Pugh,  105  Ind.  652.  8  West. 
Rep.  681;  Judy  v.  Gilbert,  77  Ind.  96;  Funk 
V.  DavU,  108  Ind.  281,  1  West.  Rep.  802; 
I\>eoek  V.  Bedinger,  108  Ind.  678,  6  West.  Rep. 
916;  Worman  v.  Teagarden,  2  Ohio  St.  880;  1 
Jarman,  Wills,  pp.  711-726;  2  Pom.  Eq.  Jur. 
§1086. 

The  maintenance  of  this  rule  in  its  integrity, 
so  that  the  language  found  in  the  instrument 
shall  in  truth  oe  the  legal  declaration  of  the 
testator's  intention  concerning  the  disposition 
to  be  made  of  his  property  after  his  death,  is 
a  matter  of  transcendent  importance;  and,  as 
will  be  seen  from  the  cases  cited,  in  no  Juris- 
diction has  the  doctrine  which  denies  the  right 
to  add  anything  to  a  will  by  parol  been  adhered 
to  more  steadily  than  by  this  court.  It  does 
not  follow  that  the  law  will  suffer  the  manifest 
purpose  of  the  testator  to  fail,  because  he  nuiy 
not  have  described  the  objects  of  his  bounty 
or  the  subjects  disposed  of  with  such  accuracy 
or  completeness  that  they  may  always  and 
with  certainty  be  identified  by  the  language 
of  the  will,  without  more,  or  because  he  may 
have  expressed  his  intention  in  an  elliptical 
manner,  and  without  going  into  such  minute 
detail  as  to  preclude  the  necessitv  of  inquiry 
concerning  his  circumstances,  situation  and 
surroundings  at  the  time  the  will  was  written, 
in  order  to  enable  the  court  to  understand  the 
meaning  and  application  of  the  language  em- 
ployed. Nor  is  it  correct  to  say  that,  because 
the  language  employed  is  in  itself  intelligent 
and  free  from  obscurity,  extraneous  evi- 
dence may  not  be  legitimately  resorted  to,  in 
order  to  place  the  court  which  expounds  the 
will  in  the  situation  of  the  testator  who  made 
it.  "The  law  is  not  so  unreasonable  as  to  deny 
to  the  reader  of  an  instrument  the  same  liffht 
which  the  writer  employed."  Wigram,  Wills, 
161;  GUmer  v.  Stone,  120  U.  8.  686  [80  L.  ed. 
784]. 

It  has  been  said,  with  what  we  conceive  to 
be  commendable  accuracy,  that  "The  points  of 
inquiry  under  a  will  may,  for  general  purposes, 
be  classed  under  three  heads:  (1)  the  person 
intended;  (2)  the  thing  intended;  and  (3)  the 
intention  of  the  testator  with  respect  to  each 
of  them."    Wigram,  Wills,  p.  268. 

It  may  often  happen  that  persons  or  things. 
or  the  intention  of  the  testator  respecting  them, 
may  seem  to  be  sufficiently  defined  by  the 
terms  of  the  will;  and  yet  when  the  language 
emploved  and  the  facts  to  which  it  refers  are 
brought  in  contact  with  each  other;  the  lan- 
guage and  the  facts  are  so  inharmonious  as  to 
feave  the  intention  of  the  testator  obscure. 
Thus  an  ambiguity  arises,  not  upon  the  face  of 
the  will  itself,  but  from  facts  therein  referred 
to,  which  are  extrinsic  to  the  instrument. 
This,  according  to  the  maxim  of  Lord  Bacon, 
constitutes  the'  verv  essence  of  a  latent  am- 
biguity, which  he  defines  to  be:  "That  which 
aeemeth  certain  and  without  ambieiuty  for 
anything  that  appeareth  upon  the  deed  or  in- 
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strument,  but  there  is  some  collateral  matter 
out  of  the  deed,  that  breedeth  the  ambiguity." 
Hawkins  Y.Garland,  76  Va.  149,  44  Am.  Rep. 
158. 

"An  ambiguitv  which  arises  not  upon  the 
words  of  the  will,  deed  or  other  instrument,  as 
looked  at  in  themselves,  but  upon  those  words 
when  applied  to  the  object  or  to  the  subject 
which  tbev  describe,"  is  a  latent  ambiguity. 

1  Am.  &  £ng.  Encyclop.  p.  580  and  note. 
Whenever,  therefore,  in  applying  a  will  to 

the  objects  or  subjects  therein  referred  to,  ex- 
trinsic facts  appear  which  produce  or  develop 
a  latent  ambiguitv  not  apparent  upon  the  face 
of  the  will  itself,  since  the  ambiguity  is  dis- 
closed by  the  introduction  of  extrinsic  facts, 
the  court  may  inc^uire  into  every  other  material 
extrinsic  fact  or  circumstance  to  which  the  will 
certainly  refers,  as  well  as  to  the  relation  occu- 
pied by  the  testator  to  those  facts,  to  the  end 
that  a  correct  interpretation  of  the  language 
actually  employed  by  the  testator  in  his  will 
may  be  arrived  at.  Skinner  v.  Harrison  Turn. 
116 Ind.  189,  2  L.  R.  A.  187;  Elaek  v.  Richards, 
95  Ind.  184;  Cruse  v.  Ounningham,  79  Ind. 
402;  Atkinson  v.  Cummins,  50  U.  8.  9  How. 
479  ri8  L.  ed.  8281;  Patch  v.  White,  117  U.  8. 
210  [29  L.  cd.  860];  Chambers  v.  Watson,  60 
Iowa,  889,  46  Am.  Rep.  70;  Powell  v.  BiddU, 

2  U.  8.  2  Dall.  70  [1  L.  ed.  298],  1  Am.  Dec. 
263;  Connolly  v.  Pardon,  1  Paige,  Ch.  291,  19 
Am.  Dec.  433;  Pickering  v.  Pickering,  50  N.  H. 
349;  Tilton  v.  Am.  Bible  Society,  60  N.  H.  877; 
Hinckley  v.  Thatc/ier,  139  Mass.  477,  52  Am. 
Rep.  719;  Morgan  v.  Burrows,  45  Wis.  211; 
MiUer  v.  Travers,  8  Bing.  244;  Doe,  Hiseocks, 
V.  Hiseocks,  5  Mees.  &  W.  868;  Wigram,  Wills, 
142.  *"  .  ' 

"In  all  cases,"  said  Tindal,  Chitf  JumHcs, 
"where  a  diflSculty  arises  in  applying  the 
words  of  a  will  or  deed  to  the  subject  matter 
of  the  devise  or  grant,  the  difficulty  or  am- 
biguity which  is  introduced  by  the  admission 
of  extrinsic  evidence  may  be  rebutted  or  re- 
moved by  the  production  of  further  evidence 
upon  the  same  subject,  calculated  to  explain 
what  was  the  estate  or  subject  matter  really  in- 
tended to  be  granted  or  devised.  Miilffr  v. 
Trawrs,  supra;  Baugh  v.  Bead,  1  Ves.  Jr.  257. 

It  is  therefore  a  fundamental  error  to  assume 
that  a  latent  ambiguity,  such  as  will  juatify  the 
admission  of  evicfence  of  extrinsic  facts,  can 
only  arise  out  of  some  obscurity  in  the  terms 
employed  in  the  will. 

The  purpose  for  which  extrinsic  evidence 
may  be  legitimately  admitted  is  not  to  add  to 
or  vary,  or,  ordinarily,  to  explain,  the  literal 
meaning  of  the  terms  of  the  will,  nor  to  give 
eilect  to  what  may  be  supposed  to  have  been 
the  unexpressed  intention  of  the  testator,  but 
to  connect  the  instrument  with  the  extrinsic 
facts  therein  referred  to,  and  to  place  the  court, 
as  nearly  as  may  be,  in  the  situation  occupied 
by  the  testator,  so  that  his  intention  may  be 
determined  from  the  language  of  the  instru- 
ment, as  it  is  explained  by  the  extrinsic  facts 
and  circumstances.  Greenpoint  Sugar  Co.  v. 
Whitin,  69  N.  T.  828-836,  and  cases  cited. 

Another  rule  of  equal  importance  to  that 
above  remarked  upon  is  to  be  kept  in  view; 
and  that  is,  that  while  a  testator  is  always  pre- 
sumed to  have  used  the  words  in  which  he  has 
expressed  his  intentions  according  to  their  strict 
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and  primary  acceptation,  so  tbat  when  there  is 
nothiDg  in  the  context  to  show  a  different  pur- 
pose, and  when  the  words  so  interpreted  are 
sensible  when  applied  to  the  extrinsic  facts  to 
which  they  refer,  parol  evidence  will  not  be 
admitted  to  show  that  the  words  were  used 
in  some  other  or  popular  sense;  but  if  to 
give  the  words  employed  their  strict  primary 
meaning  renders  the  will  insensible  or  un- 
meaning, with  reference  to  extrinsic  facts  and 
circumstances,  courts  will  then  look  into  all 
the  extrinsic  facts  and  circumstances  that  sur- 
rounded the  testator  at  the  time,  to  see  whether 
the  laniniage  of  the  will  can  be  rendered  sensi- 
ble with  reference  to  those  circumstances,  by 
giving  the  words  used  some  other  proper  but 
secondary  meaning.    Wigram,  Wills,  p.  108. 

This  rule  finds  illustration  in  a  great  variety 
of  cases,  both  American  and  English.  Oill  v. 
SheUey,  2  Russ.  &  Myl.  886;  Dcmer  v.  Alex- 
ander, 2  Hare,  275;  Hadeliffe  v.  Buckley,  10 
Ves.  Jr.  196;  Gardner  y.  Beyer,  2  Paige.  Ch.  11. 

Thus,  where  a  devise  was  to  the  cnildren  of 
the  testator,  upon  inquiry  it  was  discovered 
that  he  had  no  children,  but  there  were  other 
persons  concerning  whom  be  had  always  or 
habitually  spoken  as  his  children,  and  it  was 
held  that  they  were  the  persons  intended. 

This  brings  us  to  a  point  where  the  general 
principles  above  stated  may  be  applieato  the 
case  under  consideration.  Looking  at  the  will, 
it  is  at  once  apparent  that  the  object  of  the 
testator's  bounty,  so  far  as  the  subjects  here  in- 
volved are  concerned,  is  the  young  man  he  had 
raised;  that  primarily  the  subject  of  disposition 
was  the  further  sum  of  $500,  and  that  the  in- 
tention of  the  testator,  respecting  the  object  and 
subject  was,  that  the  young  man  he  bad  raised 
should  receive  a  legacy  of  $500,  in  addition  to 
what  he  had  theretofore  given  him. 

In  effect,  the  testator  declares  by  his  will 
that  at  some  time  prior  to  the  date  of  its  execu- 
tion he  had  given  rhilo  Rogers  money  or  prop- 
erty, to  which  his  purpose  was  to  add  the  fur- 
ther sum  of  $500  as  a  legacy.  The  imphcation 
that  he  had  theretofore  given  the  legatee  a  sum 
of  money  or  some  other  valuable  propert^r  is 
as  plain  and  irresistible  as  is  the  declaration 
that  a  further  sum  was  to  be  added  to  that  al- 
ready given. 

As  is  in  effect  said  in  Parker  v.  Tootai,  11  H. 
L.  Cas.  148,  implication  may  arise  from  a 
form  of  expression  which  necessarily  implies 
something  else,  or  from  a  form  of  gift  which 
cannot  be  rendered  effectual  without  implying 
something  else.  The  present,  in  our  opinion, 
affords  an  apt  example  of  such  a  case. 

The  strict  and  primary  signification  of  the 
word  give  is  to  bestow,  to  confer  or  grant, 
usually  without  any  price  or  reward,  as  a 
donation  or  gratuity;  or,  as  is  said  in  Johnston 
V.  Oriest,  86  Ind.  608,  while  the  word  does  not 
invariably  indicate  an  intention  to  make  a  gift, 
Ihat  is  its  usual  signification.  Attributing  to 
the  word  its  strict  aod  primary  meaning,  and 
it  is  disclosed,  when  the  language  of  the  will 
and  the  facts  therein  referred  to  are  brought 
together,  that  the  language  and  the  facts  are 
insensible  and  without  meaning.  The  testator, 
in  that  sense,  had  given  nothing  to  the  legatee. 
There  was  therefore  an  entire  want  of  corres- 
pondence between  the  facts  recited  and  those 
which  actually  existed  when  the  will  was  exe- 
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cuted,  unless  the  money  to  which  the  farther 
sum  of  $500  was  to  be  added  was  the  very 
money  represented  by  the  notes  which  the  ad- 
ministrator is  seeking  to  collect.  It  is  apparent, 
therefore,  that  the  testator  either  meant  noth- 
ing by  the  implication  contained  in  his  will, 
that  he  had  therefore  given  the  legatee  mo  in- 
definite sum  of  money  or  some  other  unde- 
fined thing,  or  he  intended  to  use  the  word 
ffiten  in  a  secondary  sense.  A  seoondaiy,  hut 
entirely  proper,  meaning  of  the  word  give  is  lo 
* 'supply,  to  furnish  with,  to  afford."  facydop. 
Diet. ;  Anderson,  Law  Diet. 

Accordingly,  it  has  been  held,  where  a  stat- 
ute made  it  a  misdemeanor  to  give  intoxi- 
cating liquor  to  a  minor,  that  the  word  giwe 
was  synonymous  with  furnish  or  supply,  and 
that  the  defendant  was  properly  convicted, 
even  though  he  had  sold  the  liquor  to  the 
minor.  Com.  v.  Davie,  12  Bush,  240;  HcO^ 
V.  State,  14  Tex.  App.  512;  Piarkinsm.  v. 
State,  14  Md.  194. 

A  latent  ambiguity  having  been  diacloeed  by 
extrinsic  evidence  concerning  facta  referred  to 
in  the  will  itself,  upon  every  principle  of  right 
reason,  as  well  as  upon  an  unbroken  line  of 
authorities,  extrinsic  evidence  was  admiasibie 
for  the  purpose  of  ascertaining  whether  a  state 
of  facts  existed  at  the  time  the  will  was  written, 
which  corresponded  with  the  words  ased,  by 
attributing  to  them  a  secondary  meaning. 

Upon  mquiring  into  the  situation  and  sur- 
roundings of  the  testator,  it  was  ascertained 
that  his  relations  with  the  defendant  were  sub- 
stantially such  as  they  were  alleged  to  be  in 
the  answer;  tbat  the  money  represented  by  the 
notes  had  been  furnished  or  supplied  to  the  de- 
fendant by  the  relator  prior  to  the  making  of 
the  will,  for  the  purpose  of  enabling  the  formo' 
to  embark  in  business,  and  that  the  testator 
had  often  declared  that  he  never  intended  to 
reauire  it  to  be  repaid. 

It  was  thus  foimd  that  by  ascribing  to  the 
word  given  one  of  its  recognized  and  niUy  ac- 
cepted definitions,  and  treating  it  as  having 
been  used  as  synonymous  with  "furnished"  or 
'*  supplied."  all  the  apparent  discord  between 
the  language  of  the  will  and  the  extrinsic  facts 
therein  referred  to  disappear.  Upon  what 
rule  of  construction  shall  the  court  refuse  to  do 
this?  Can  it  be  doubted  that  the  intention  of 
the  testator  was  to  have  his  will  and  the  facts 
therein  referred  to  in  accord?  And  if  that  was 
his  intention,  why  should  it  not  be  given  effect, 
when  it  can  be  done  consistently  with  reason  and 
upon  well  settled  principles  of  interpretation? 

The  purpose  and  effect  of  the  evidence  ad- 
mitted was  neither  to  vary  the  terms  of  the 
will,  nor  to  add  anything  to  it,  so  as  to  arrive 
at  an  intention  not  expressed  in  the  will,  but 
to  harmonize  the  language  used  with  the  facts 
referred  to,  and  thus  arrive  at  the  testator^s 
intention  as  expressed  in  the  will. 

It  is  argued  in  favor  of  a  reversal  that  the 
will  must  be  regarded  as  operative  to  bestow  a 
legacy  of  $500  and  no  more,  and  thai  it  was 
hence  wholly  immaterial  what  the  testator  had 
given  the  defendant  theretofore,  since  in  no 
event  could  the  amount  be  enlarged  or  dimin- 
ished by  the  reference  to  what  had  theretofore 
been  given. 

There  would  be  force  in  this  suggestion  if 
the  phrase  "  in  addition  to  what  I  have  alreadr 


18S9. 


DOUGHBRTT  V.  ROGEBB. 


d53 


given  him  "  had,  and  could  hare,  reference  to 
a  donation,  and  was  confined  to  a  perfectly- 
executed  gift  and  nothing  more.  Bat  as  we 
have  seen,  the  language  is  not  to  he  thus  inter- 
preted in  view  of  the  circumstances  under 
which  it  was  used.  If  the  will  read:  "I  give 
...  to  Philo  Rogers  ...  in  addition  to  what 
I  have  already  furnished  or  supplied  him,  the 
further  sum  of  $500."  it  would  hardly  be  denied 
but  that  it  might  have  been  shown  that  the 
money  theretofore  furnished  the  legatee  by  the 
testator,  even  though  by  way  of  loans  of  un- 
executed gifts,  was  that  referred  to  in  the  will. 

As  we  have  seen,  no  violence  is  done  to  correct 
speech  to  thus  regard  it.  Besides,  this  ruling  un- 
locks the  meaning  of  the  testator,  and  makes  the 
will  and  the  facts  consistent.  An  imperfect  gift, 
or  even  a  loan,  may  be  turned  into  an  exe- 
cuted gift  or  advancement  by  will,  if  the  in- 
tention of  the  testator  to  do  so  satisfactorily 
appears.  Darne  v.  Uoi/d,  83  Va.  859;  8  Am. 
Stat.  Rep.  128. 

The  testator  did  not  stand  in  loco  parentis  to 
the  defendant,  upon  whom  he  desired  to  be- 
stow a  portion  of  his  estate;  and  there  was 
therefore  no  presumption  that  the  money  pre- 
viously given  him  was  in  the  nature  of  an  ad- 
vancement, given  by  way  of  antici|>ation  of  the 
whole  or  a  part  of  what  might  be  coming  to 
him  at  the  testator's  death,  because  in  no  event 
could  he  participate  in  the  testator's  property 
except  pursuant  to  the  will.  Buck  v.  Bier^/, 
110  Ind.  444,  9  West.  Rep.  215. 

The  presumption  that  a  sum  of  money 
given  is  an  advancement  obtains  only  between 
those  who  occupy  the  relation  of  parent  and 
child,  or  relations  kindred  thereto.  In  the 
absence  of  the  will,  it  would  not  have  been 
competent  to  defeat  the  collection  of  the  notes 
which  were  given  in  consideration  of  money 
received,  by  proving  subsequent  declarations 
made  by  the  testator,  to  the  effect  that  he  had 

fiven  the  defendant  the  money  to  start  him  in 
usiness,  and  that  he  did  not  intend  to  collect 
it.     Denman  v.  McMaJiin,  87  Ind.  241. 

Thus,  where  it  appeared  that  a  step-mother 
held  a  note  against  her  step-son,  who  had 
tendered  payment  to  her,  which  she  refused 
to  accept,  declaring  in  the  presence  of  witness- 
es that  the  payee  had  made  the  money  for  her, 
and  that  she  never  intended  to  collect  it,  and 
that  if  it  was  not  paid  in  her  lifetime  the  note 
was  to  be  surrendered  up,  it  was  held  that 
these  declarations  were  simply  evidence  of  an 
unexecuted  intention  to  give,  and  not  of  an 
executed  gift.  McGuire  v.  Adams,  8  Pa.  236. 
Applying  the  principle  declared  to  the  pres- 
ent case,  and  it  follows  that  it  was  essential,  in 
order  to  carry  into  execution  the  declared  pur- 
pose of  the  testator,  that  the  transactions  which 
had  borne  the  semblance  of  loans,  but  which  he 
intended  to  convert  into  gifts,  should  be  con- 
trolled by  his  last  will  and  testament— hence, 
the  bequest  of  |500,  in  addition  to  what  he  had 
already  given  the  boy  he  had  raised,  in  the  man- 
ner described.  The  will  operated  as  effectual- 
ly upon  that  which  had  already  been  given, 
imperfectly,  as  upon  the  $500. 

At  this  point  the  present  case  is  parallel  in 
principle  with  Jordan  v.  Forteseue,  10  Beav. 
369,  in  which  it  appeared  that  the  testator,  in 
the  third  codicil  to  his  will,  expressed  himself 
as  follows:  "I  give  and  bequeath  to  William 
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Jordan  £500  in  addition  to  £1,500  which  I  have 
before  bequeathed  to  him."  The  testator  had 
in  fact  only  bequeathed  £1,000  to  the  legatee. 
It  was  contended  there,  as  it  is  here,  that  the 
bequest  was  for  £500  and  no  more.  It  was 
held,  however,  that  the  sum  given  in  the  codi- 
cil was  given  with  reference  to  the  amount  sup- 
posed to  have  been  previously  given,  and  that 
the  effect  of  the  codicil  was  to  entitle  the  lega- 
tee to  the  full  amount  of  the  sums  therein 
named. 

That  the  mistake  appeared  in  the  previous 
will,  in  the  case  cited,  in  no  wise  distinguishes 
that  case  from  the  one  under  consideration,  so 
far  as  it  relates  to  the  force  and  effect  of  the  in- 
strument. As  the  effect  of  the  codicil  was  not 
only  to  entitle  the  legatee  to  the  sum  mentioned 
therein,  but  also  to  the  sum  to  which  it  was 
supposed  to  be  additional,  so  the  will  in  the 
present  case  is  effectual  to  give,  not  only  the 
$500  mentioned,  but  the  sum  which  it  must  be 
assumed,  in  the  light  of  all  the  facts  disclosed, 
the  testator  knew  he  bad  already  imperfectly 
given,  to  which  the  sum  mentioned  was  to  be 
added.  The  answer  of  the  jury,  that  the  notes 
were  discharged  or  released  by  the  terms  of  the 
will,  was  therefore  consistent  with  the  fact9, 
and  with  the  theory  upon  which  the  defendant's 
case  proceeded. 

In  respect  to  another  interesting  feature  of 
the  case  which  has  been  presented  for  consider- 
ation, it  is  only  necessary  to  say  in  conclusion 
that  while  there  may  be  some  doubt  whether  or 
not  a  legacy  given  by  a  creditor  to  his  debtor 
will  of  itself  afford  the  basis  of  a  presumption 
that  the  debt  is  thereby  satisfied,  so  as  to  justi- 
fy the  admission  of  extrinsic  evidence,  yet 
when  language  contained  in  the  will  can  onl^ 
be  made  consistent  with  the  fajts  to  which  ]t 
refers,  upon  the  theory  that  the  testator  intend- 
ed the  legacy  as  an  additional  or  cumulative 
gratuity,  the  authorities  all  agree  that  parol 
evidence  may  be  beard,  showing  the  manner  in 
which  the  testator  treated  and  talked  of  the 
debt,  so  as  to  apply  the  language  of  the  will  to 
the  facts  in  question,  to  the  end  that  the  real 
meaning  of  the  language  may  be  ascertained. 
nUoUon  V.  Bace,  22  N.  Y.  122;  Zeiglery,  Eckert, 
6  Pa.  18,  47  Am.  Dec.  428. 

The  present  case  comes  within  the  control  of 
that  principle.  The  mere  fact  that  a  pecuniary 
legacy  is  given  by  a  creditor  to  his  debtor  was 
held  to  be  a  circumstance  entitled  to  weight  in 
determining  whether  or  not  a  previous  clause 
in  a  will,  by  which  the  testator  in  terms  released 
two  mortgages  on  the  legatee's  property,  in- 
cluded a  third  mortgage  not  mentioned  m  the 
will.     Cleveland  v.  Carson,  87  N.  J.  Eq.  877. 

In  respect  to  this  last  subject  we  decide  noth- 
ing at  present.  There  was  no  error  affecting 
the  substantial  merits  of  the  case. 

Tite  judgment  is  thertfore  ajjirmed,  with  costs. 

Oldst  (/..  dissents. 

Berkshire*  /..  dissenting: 

I  am  unable  to  agree  with  the  conclusion 
reached  by  the  majority  of  the  court.  To  me 
the  conclusion  seems  to  be  unsound  on  pMinci- 
ple,  and  contrary  to  a  long  line  of  decisions  by 
this  court  beginning  with  its  organization  and 
cominsT  down  to  the  present  time. 

Feeling  the  importance  of  the  questions  in- 
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▼olved,  I  regret  that  I  have  not  the  time  to  ex- 
press my  views  at  length. 

The  action  was  brought  upon  certain  prom- 
issory notes  executed  by  the  appellee  to  the  de- 
cedent in  his  lifetime. 

The  theory  of  the  defense  is  not  that  the 
notes  were  executed  without  consideration,  and 
merely  as  the  evidence  of  an  advancement,  so 
as  to  bring  it  within  the  case  of  Pedbedy  v.  Pea- 
body,  59  Ind.  556,  nor  is  it  the  theory  of  the  de- 
fense that  the  notes  were  surrendered  and  the 
indebtedness  released  and  forgiven,  so  as  to 
bring  it  within  the  case  of  Snerman  v.  Sher- 
man, 8  Ind.  837. 

Th^  theory  of  the  defense  is  that  the  dece- 
dent, who  died  testate,  by  his  last  will  and  tes- 
tament bequeathed  the  notes  in  suit,  and  the 
indebtedness  which  the^  evidence,  to  the  ap- 
pellee. The  only  item  m  the  will  under  whidi 
this  claim  is  made  is  item  No.  10.  It  reads 
thus:  *'I  give,  devise  and  bequeath  to  Phiio 
Rogers,  the  young  man  I  raised,  in  addition  to 
what  I  have  already  given  him,  the  further 
sum  of  $500." 

The  language  is  not  only  not  ambi^ous,  but 
it  is  clear  and  unequivocal.  What  is  it  that  is 
given  to  the  appellee?  The  sum  of  $500.  In 
addition  to  what  is  $500  given?  '*In  addition 
to  what  I  have  already  given  him." 

The  will  only  purports  to  give  the  appellee 
$500.  It  is  not  claimed  that  the  language  has 
tiie  effect  to  nve  him  more. 

What  kind  of  a  gift  is  referred  to?  Evidentr 
ly  a  complete  and  perfect  gift.  There  can  be 
no  gift  unless  there  is  an  intention  to  give,  and 
pursuant  to  the  intention  the  control  and  pos- 
session of  the  thing  given  is  parted  with  by  the 
donor. 

The  thing  ^ven  and  referred  to  in  the  will 
being  something  the  control  and  possession  of 
which  the  testator  had  parted  with  before  the 
execution  of  the  will,  it  could  not  have  been 


the  notes  in  suit,  nor  the  indebtedceas  of  whkh 
they  were  the  evidence.  It  is  not  claimed  that 
the  notes  were  given  bv  the  testator  in  his  life- 
time to  the  appellee.  'iPhe  testator  did  Dot  part 
with  the  notes,  but  held  them  as  a  valid  and 
subsisting  indebtedness  at  the  time  of  his  death. 

The  words  "in  addition  to  what  I  have  al- 
ready given  him  "  evidently  refer  to  something 
else.  If  the  notes  in  suit  are  not  what  was  re- 
ferred to,  then  the  will  must  be  construed  with- 
out reference  thereto. 

Giving  the  will  the  oonstraction  that  its 
language  imports,  and  the  only  constmction 
which  It  seems  to  me  can  be  given  to  it,  and 
but  $500  is  bequeathed  to  the  appellee. 

If  the  debt  had  been  forgiven  or  released  bv 
the  testator  in  his  lifetime  (which  Is  not  claimed) 
then  that  should  have  been  the  defense,  and  not 
that  it  passed  by  the  will. 

To  permit  parol  evidence  for  the  purpose  of 
showmg  that  the  notes  passed  by  the  will  In  ad- 
dition to  the  $500,is  simply  to  enlarge  the  terms 
of  the  will  and  give  to  the  appellee  several  thou- 
sand dollars  more  than  the  will  gives  him.  in 
other  words,  the  will  which  the  testator  made 
is  by  parol  evidence  transformed  into  a  new 
and  different  wiU.  That  Is  to  say,  the  will  as 
made  by  the  testator  gave  to  the  appellee  $500, 
but  as  made  bv  parol  evidence  for  the  testator, 
and  after  his  death,  several  thousand  dollars. 

If  the  will  of  the  testator  here  under  consid- 
eration can  be  thus  changed.  In  my  judgment 
any  other  like  instrument  may  be  so  changed; 
and  if  this  rule  is  to  be  applied  to  wills,  then 
why  not  to  all  other  written  instnuDents? 

Icannot  yield  my  assent  to  what  I  consider  a 
new  and  dangerous  departure  from  the  well  set- 
tled rule  of  law  everywhere  prevailing,  that  parol 
evidence  cannot  be  introduced  to  change,  alter 
or  vary  the  terms  of  a  written  instmment. 

Petition  for  rehearing  overruled  June  5, 1899. 
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James  GREGORY.  R^pt,, 

MAYOR  etc.,  of  the  City  OF  NEW  YORK, 
Appts. 

( N.Y ) 

1.  Under  the  power  to  remove  an  In- 
spector, the  Board  of  Bzciae  of  the  City  of 
New  York  oannot  suspend  him  Indefinitely  with- 
out pay. 

2.  An  ezelae  Inapeetor  anlllciently  tend- 
ers perfbrmanee  of  his  duties,  from  whioh 
the  board  has,  without  authority,  attempted  to 
suspend  him,  by  continuous  offera  to  disohargre 
them  and  frequent  attendance  at  the  offloe  of  the 
t>oard. 

(April  16, 1889.) 

APPEAL  bv  defendants,  from  a  judgment 
of  the  General  Term  of  the  Supreme 
Court,  First  Department,  afflrmine  a  judg- 
ment of  the  Circuit,  in  favor  of  plaintiff  in  an 
action  to  recover  salary  alleged  to  be  due  to 
plaintiff  as  inspector  to  the  Board  of  Excise  in 
the  City  of  New  York.  Afflnned. 
8  L.  a  A. 


The  facts  are  fully  stated  in  the  opinion. 
Mr,  William  C.  Tnmert    with  Jfeitrt. 
Henry  R.  Beekman  and  David  J.  Dean, 

for  appellants: 

If  the  plaintiff  is  entitled  to  salary,  his  con- 
troversy concerning  payment  is  with  the  com- 
missioners, and  is  not  a  controveray  with  the 
city. 

If  the  law  requires  the  deposit  of  all  monep 
received  for  licenses  with  the  chamberlain 
without  diminution  by  payment  for  expenses, 
then  the  plaintiff  is  to  receive  his  salaiy  by 
means  of  a  voucher  or  requisition  drawn  by 
the  commiBsioners  against  the  excise  fund,  and 
payable  bv  the  comptroller  from  the  monen 
received  for  licenses,  and  set  apart  by  the 
board  of  apportionment  for  the  expmsea  of 
the  excise  commissioners. 

Without  such  requisition  or  voucher  he  has 
no  legal  claim  which  the  comptroUercan  recog- 
nize, or  which  can  be  paid  from  the  excfie 
moneys. 

If  the  commissioners  of  excise  wrongfully 
refuse  to  draw  such  warrant  in  his  favor,  be 
should  seek  his  remedy  against  them  for  their 
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wrongful  refusal,  or  to  compel  tbem  to  draw 
the  voucher  required. 

Tieopls  V.  Van  Hart,  64  Barb.  211. 

If  the  commissionerB  had  giveu  a  proper 
voucher  and  the  comptroller  then  refused  to 
pay,  the  plaintiff  miirht  maintain  his  action 
upon  the  unpaid  vouc&er  against  the  city. 

See  Dannat  v.  JV.  T.  66  N.  Y.  586;  People 
V.  Green,  1  Hun,  1;  People  v.  Oreen^  1  Hun, 
86;  Milier  v.  N.  7.  76  N.  Y.  151. 

When  a  special  fund  is  provided  by  a  statute, 
and  the  claimant  is  entitled  to  be  paid  there- 
from, the  remedy  against  that  funa  is  the  ex- 
clusive form  of  relief,  and  he  can  pursue  no 
other. 

Almy  V.  Harriet  5  Johns.  175;  Stafford  v. 
Ingereotf,  8  Hill,  89;  Cook  v.  Kelley,  12  Abb. 
Pr.  35;  Dudley  v.  Mayhew,  8  N.  Y.  9;  Smith 
V.  Locktoood,  18  Barb.  209;  Rusedl  v.  N,  T.  2 
Dcnio,  461;  Heieer  v.  N,  Y.  6  Cent.  Rep.  85, 
104  N.  Y.  68. 

That  excise  commissioners  do  not  act  in  he- 
half  of  the  corporation,  4tnd  that  the  ccJrpora 
tlon  does  not  become  responsible  for  their  acts 
or  contracts,  see — 

Maxmilian  v.  N,  T.  62  N.  Y.  160;  Heieer  v. 
If.  Y,  6  Cent.  Rep.  85, 104  N.  Y.  68.  See  also 
Tone  V.  .V.  Y.  70  N.  Y.  157. 

The  resolution  of  December  15.  by  which 
the  board  of  excise  suspended  the  plaintiff 
from  duty  without  pay,  of  which  notice  was 
communicated  to  the  plaintiff,  is  a  valid  exer- 
cise of  the  power  of  the  commissioners  and 
precludes  the  plaintiff  from  recovery. 

Power  to  remove  necessarily  includes  the 
minor  power  to  suspend  from  duty  and  pay. 

1  Dillon,  Mun.  Corp.  p.  271  ;  Shannon  v. 
Portsmouth,  54  N.  H.  188;  }yesiberg  v.  Kaneas 
City,  64  Mo.  498;  Wayne  Co.  Auditors  v.  Benoit, 
20  Mich.  176;  State  v.  Davie,  44  Mo.  129;  Primm 
v.  Carondelet,  28  Mo.  22. 

Meeere.  Elliott  Sanford  and  C.  W.  West, 
for  respondent: 

A  clear  and  certain  contract  of  hiring  can- 
not be  terminated  bv  the  master,  save  by  his 
unqualified  dismissal  of  the  servant  or  other 
unequivocal  act. 

See  Alker  v.  N.  Y.  27  Hun.  418. 

Peekham,  J.,  delivered  the  opinion  of  the 
court: 

The  claim  that  the  plaintiff  was  not  an  em- 
ploye of  the  defendant  does  not  seem  to  have 
been  raised  upon  the  trial.  It  was  not  included 
as  a  ground  in  the  motion  for  a  nonsuit,  made  by 
the  defendant,  and  does  not  seem  to  have  been 
raised  by  any  proper  exception  taken  in  the 
progress  of  the  trial. 

The  defendant,  at  the  end  of  the  case,  aslsed 
the  court  to  direct  the  jury  to  find  a  verdict 
for  the  defendant,  and  never  asked  that  any 
question  of  fact  should  be  submitted  to  it. 
The  court  was  therefore  placed  in  the  position 
of  the  Jury  upon  any  such  question;  and  the 
decision  thereof  by  the  court  is  binding  upon 
us  if  there  were  any  evidence  to  sustain  it. 

The  trial  Judee  was  amply  justified  by  the 
evidence  in  holding,  as  a  fact,  that  the  plaintiff 
never  received  any  notice  of  dismissal,  and  we 
are  concluded  by  such  finding.  The  only  ques- 
tion that  ia  left  for  discussion  is  whether  the 
resolution  of  the  commissioners  of  excise, 
which  assumed  to  suspend  the  plaintiff  indefi- 
8  L.  R.  A. 


nitely,  and  without  pay,  from  the  performance 
of  his  duties,  was  authorized.  It  is  claimed 
that  the  power  of  the  commissioners  to  suspend 
their  employ6s  was  included  in  the  conceded 
power  to  remove  them.  The  (question  has  not 
been  decided  in  this  State,  but  m  New  Hamp- 
shire the  supreme  court  has  held  that  the  power 
to  remove  did  include  the  power  to  suspend. 
Shannon  v.  Portsmouth,  54  N.  H.  188. 

In  that  case  it  was  merely  stated  in  the 
opinion  that  it  did  not  require  any  ar^ment 
to  show  that  the  power  to  remove  must  mclude 
the  power  to  suspend;  and  hence  the  learned 
court  made  use  of  none  in  deciding  the  ques- 
tion. The  note  to  section  151  of  Dillon  on  Munic- 
ipal Corporations  was  cited  as  authority  for  the 
proposition.  I  think  the  section  (151)  is  the 
same,  in  substance,  as  section  247  of  the  third 
edition  of  that  work  in  two  volumes.  I  have 
not  found  anything  in  the  text  of  the  learned 
author  which  would  furnish  any  reason  for  the 
decision  of  the  New  Hampshire  court.  In  the 
note  to  section  247  some  cases  are  referred  to; 
and  in  one  of  tbem  it  was  assumed  that  what 
is  called  therein  the  minor  power  to  suspend 
was  included  in  the  power  to  remove.  State 
V.  Lingo,  26  Mo.  496. 

In  State  v.  Chamber  of  Commerce  of  Milwau- 
kee, 20  Wis.  68,  the  board  of  directors  bad  as- 
sumed to  suspend  a  member.  The  corporation 
was  given  power  to  expel.  The  court  held 
that  the  power  to  suspend  was  reposed  in  the 
corporation,  and  could  not  be  delegated  to  the 
board  of  directors,  and  hence  the  board  had 
proceeded  without  authority.  The  suspension 
of  the  member,  it  was  said,  was  a  qualified  ex- 
pulsion, and,  whether  it  was  callea  suspension 
or  expulsion,  it  disfranchised  him  either  tem- 
porarily or  permanently;  and,  as  he  was  sus- 
pended by  the  board  of  directors  without  a 
vote  of  the  members  of  the  corporation,  his 
suspension  was  unauthorized. 

There  may  be  some  distinction  between  the 
power  to  expel  or,  in  the  technical  language  of 
the  books,  to  disfranchise  a  member  of  a  cor- 
poration, and  the  power  to  remove  an  employ§ 
of  a  city  board;  and  it  might  be  argued  that, 
in  the  former  case,  a  suspension  is,  as  the 
court  said,  a  temporary  disfranchisement  and 
an  act  of  the  same  nature  as  an  expulsion, 
and  that  the  power  to  expel  in  such  a  case 
would  include  a  temporary  exercise  thereof  by 
a  suspension.  However  that  ma}r  be,  the  court 
seems  to  have  placed  its  decision  upon  the 
ground  that  the  suspension  was  within  the 
power  of  the  corporation  because  it  only  ac- 
complished a  temporary  deprivation  of  the 
rights  of  a  member  when  the  corporation  had  the 
power  to  make  such  deprivation  permanent  by 
an  expulsion. 

On  the  other  hand,  in  State  v.  Jersey  City, 
25  N.  J.  L.  (1  Dutches  586,  the  effect  of  the 
resolution  passed  by  the  common  council  was 
held  by  the  court  to  work  a  suspension  of  the 
member  if  it  had  been  valid.  The  council  had 
power  to  ezpel  for  cause.  It  had  once  expelled 
the  member  for  bribery  and  he  had  been  re- 
elected, and  the  council  then  adopted  the  reso- 
lution which  the  court  said  was  a  virtual  suspen- 
sion. It  was  held  that  the  council  had  no 
power  to  again  even  expel  the  member  for  the 
offense  for  which  he  had  been  once  expelled  and 
subsequently  to  which  he  had  been  re-elected; 
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and,  as  to  suspension,  tbe  court  said  the  charter 
vested  no  such  power  in  the  council,  and  that 
it  would  have  been  extraordinary  if  it  did; 
that  the  power  was  to  expel,  not  to  suspend, 
because  expulsion  left  the  office  vacant  so  that 
it  could  be  supplied  by  a  new^  election,  while 
suspension  from  duties  created  no  vacancy  and 
left  the  constituency  of  the  member  unrepre- 
sented. 

The  case  shows  that  there  is  nothing  in  the 
nature  of  the  power  to  remove  or  expel  which 
necessarily  and  in  all  cases  would  include  a 
power  to  suspend,  for,  in  some  instances,  of 
which  the  above  case  is  a  good  example,  the 
power  to  suspend  would  seem  to  be  very  differ- 
ent in  its  nature  from  the  power  to  remove,  and 
not  necessarily  a  minor  power  included  in  the 
power  of  expulsion. 

The  rights  of  a  constituency  might  be  af- 
fected most  deeply  by  the  exercise  of  the  power 
to  suspend,  and  yet  would  be,  in  truth,  un- 
toucheid  by  the  expulsion  of  an  unworthy  rep- 
resentative. Whether  the  power  to  remove 
includes  the  power  to  suspend,  must,  as  it 
seems  to  us,  depend,  among  other  things,  upon 
the  question  whether  the  suspension  in  the 
particular  case  would  be  an  exercise  of  a  power 
of  the  same  inherent  nature  as  that  of  removal, 
and  only  a  minor  exercise  of  such  power,  or 
whether  it  would  work  such  different  results 
that  DO  inference  of  its  existence  should  be  in- 
dulg:ed  in,  based  only  upon  the  grant  of  the 
specific  power  to  remove. 

We  think  it  is  apparent  that  the  two  powers 
cannot  always  be  properly  respectively  de- 
scribed as  the  greater  and  the  less;  and  conse- 
quently, it  cannot  always  be  determined,  simply 
upon  that  ground,  that  tbe  suspension  is  valid 
because  there  was  a  power  to  remove.  The 
power  to  remove  is  the  power  to  cause  a  vacancy 
in  the  position  held  by  tbe  person  removed,, 
which  may  be  filled  at  once;  and  if  the  duties 
are  such  as  to  demand  it,  it  should  be  thus 
filled.  The  power  to  suspend  causes  no 
vacancy  and  gives  no  occasion  for  the  exercise 
of  the  power  to  fill  one.  The  result  is  that 
there  may  be  an  office,  an  officer  and  no  vacancy, 
and  yet  none  to  discharge  the  duties  of  the 
office.  By  suspension  the  officer  is  prevented 
from  discharging  any  duties,  and  yet  there  is 
no  power  to  appoint  anyone  else  to  the  office 
because  there  is  no  vacancy. 

If  it  be  claimed  that  the  power  to  suspend 
also  includes  the  power  to  fill  the  place  of  the 
officer  suspended  during  such  suspension,  then 
there  is  a  second  presumed  power  which  fiows 
from  the  simple  power  to  remove.  There  is 
the  power  to  suspend  and  there  is  the  further 
power  to  be  implied  from  it,  viz.,  the  power  to 
fill  the  office  with  another  during  such  sus- 
pension, although  there  is  no  vacancy  in  the 
office. 

We  do  not  think  either  of  these  last  named 
powers  should  be  implied  in  the  mere  arrant  of 
the  power  to  remove.  We  are  not  inclined  to 
go  so  far  with  the  doctrine  of  implied  grants  of 
power,  because  we  think  the  implication  is  not 
one  which  naturally  or  necessarily  arises  out 
of  the  nature  of  the  main  power  granted,  and 
its  denial  in  such  cases  as  this  can,  as  we  think, 
work  no  possible  mischief. 

We  do  not  go  to  the  extent  of  saying  that  in 
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no  conceivable  case  can  tbe  power  to  suspend 
be  inferred  from  a  grant  of  the  power  to  re- 
move. There  may  be  cases  where  such  an  in- 
ference, arising  from  the  general  scope  and 
nature  of  the  act  granting  the  power,  would  be 
so  strong  as  to  compel  recognition.  We  think 
there  is  no  such  inference  to  be  drawn  in  tlie 
case  before  us. 

The  plaintiff  held  the  position  of  excise  in- 
spector, and  it  was  his  business,  as  he  described 
it,  "to  go  'round  to  different  places  where 
liquor  was  sold  and  see  if  the  sellers  were 
licensed,  and  if  tliey  were  not,  that  they  should 

get  one;  also  to  see  that  the  saJe  of  intoxicating 
quors  in  the  City  of  New  York  was  carried  on 
properly."  These  duties  were,  necessarily,  to 
be  discharged  out  of  the  sight  of  the  commis- 
sioners. 

Upon  the  fidelity  and  prudence  with  which 
such  duties  were  discharged  depended,  in  great 
part,  the  proper  enforcement  of  the  law.  The 
commissioners  might  believe  that  the  inspector 
was  ncA  doing  his  duty,  and  vet  be  unable  to 
show  exactly  wherein  he  failed.  Proof  thereof 
on  charges,  to  be  regularly  preferred,  would 
amount  almost  to  a  denial  of  the  power  to  re- 
move, because,  the  duties  being  of  such  a 
nature  as  above  described,  and  to  be  performed 
beyond  the  view  of  the  commissioners,  the  in- 
ference of  a  failure  to  perform  them  might  be 
based  upon  such  a  number  of  disconnected 
facts  that  it  would  not  be  regarded  as  justified 
upon  a  regular  trial;  hence,  the  necessity  of  a 
power  to  remove  when  the  commissioners 
might  feel  there  had  been  a  dereliction  of  duty 
wiuiout  being  able  to  point  out  any  specific 
fact  as  evidence  thereof,  while  the  power  of 
indefinite  suspension,  without  pay,  would  not 
add  anything  to  the  security  of  the  city  or  the 
power  of  the  commissioners  to  obtain  honest 
service.  If  the  employ^  were  unfit,  it  would 
be  the  duty  of  the  commissioners  to  remove 
him  at  once.  If  not  unfit,  he  should  not  be 
suspended  indefinitely,  without  pay. 

It  seems  to  us  that  the  power  of  removal  in 
such  a  case  as  this  was  intrusted  to  the  com- 
missioners, to  be  exercised,  if  at  all,  at  once 
and  finally.  It  was  not  meant  that  they  should 
have  power  to  arbitrarily  suspend  without  pay,. 
and  then  appoint  some  other  in  the  place  of  the 
suspended  man,  and  perhaps  suspend  or  re- 
move the  alternate  and  again  appoint  some 
other.  The  tendency  would  be  to  confuse,  in- 
stead of  perfecting,  the  service.  The  effect 
upon  the  suspended  man  would  also  be  demor- 
alizing, causing  him  to  expend  his  tinse  in 
efforts  to  get  reinstated  rather  than  in  endeav- 
ors to  procure  a  livelihood  in  other  ways, which 
would  be  the  result  of  a  removal. 

As  the  existence  of  the  power  to  suspend  de- 
pends upon  our  inferring  it  from  the  nsrant  of 
the  power  to  remove,  all  of  the  views  above 
suggested  may  properly  be  regarded  as  bearing 
upon  the  question  whether  there  is  any  inhe- 
rent necessity  for  an'inference  of  sa^tk  a  nature. 
The  Constitution  of  our  State,  in  section  8  of 
article  5,  in  providing  for  the  appointment  of 
a  superintendent  of  public  works,  says  that 
"he  may  be  suspended  or  removed  from  office 
by  the  Governor,  whenever,"  etc.  In  section 
4  of  tbe  same  article  provision  is  made  for  the 
appointment   of    a   superintendent   of    state 
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prisons,  and  it  is  stated  that  '*The  Gtovernor 
may  remove  the  superintendent  for  cause  at 
any  time,"  etc. 

Has  the  Governor  power  to  suspend  in  both 
cases  ?  This  difference  of  language  in  the  or- 
ganic Law  rather  tends  to  the  idea  that  the 
iramers  of  these  two  provisions  were  not  en- 
tirely sure  that  the  power  to  remove  included 
the  power  to  suspend,  or  that  the  latter  power 
was  always  of  the  same  nature  and  only  less  in 
extent  than  the  former. 

We  think  the  comnussioners  had  no  power 


to  suspend  the  plaintiff,  and  that  the  freauent 
attendance  of  the  plaintiff  at  the  office  of  the 
board,  and  his  continuous  offers  to  discharge 
the  duties  of  the  position  to  which  he  had  been 
appointed,  were  sufficient  tenders  of  perform- 
ance on  his  part  to  warrant  the  conclusion  of 
the  learned  trial  Judge  in  directing  the  verdict. 

We  tee  no  errors  in  the  record,  and  the  judg- 
ment should  be  affirmed,  with  easts. 

All  concur,  except  Rui^r*  Ch.  J,,  not 
voting. 


WISCONSIN  SUPREME  COURT. 


James  A.  HAIGHT  et  al,,  Appts,, 

V. 

Sophia  L.  HALL  et  al„  BespU, 

(....Wis ) 

A  deed  to  a  manied  woman  ''to  her  sole  and 
separate  use,  and  free  from  the  interference  or 
control  of  her  said  husband,  or  any  husband,  and 
her  heirs  and  assigns,  to  her  and  their  only  prop- 
er use  and  benefit  forever/*  must  be  held  to  de- 
feat a  ri^rht  to  curtesy  in  the  premises  on  the 
srantee^s  death,  where,  .by  the  statutes  of  the 
State,  a  married  woman  could  hold  real  estate  as 
if  unmarried ;  since  the  restriction  in  the  ffrant 
can  have  no  force  whatever  sriven  to  it  unless 
the  intention  was  to  exclude  the  estate  by  the 
curtesy. 

(April  2&,  1889). 

APPEAL  by  plaintiffs,  from  a  judgment  of 
the  Winnebago  County  Circuit  Court,  di- 
recting a  nonsuit  in  an  action  of  ejectment 
brought  by  the  heirs  at  law  of  a  deceased  mar- 
ried woman  against  persons  claiming  under 
the  husband's  alleged  right  of  curtesy.  Be- 
f>ersed. 

The  fscts  are  fully  stated  in  the  opinion. 

Mr.  Charles  W.  Felker*  for  appellants: 

Under  the  Married  Woman's  Act  of  1850  and 
subsequent  statutes  enacted  prior  to  the  deed  to 
Selina  B.  Haight,  the  only  '*  control "  the  hus- 
band had  of  his  wife's  separate  realty  was  his 
tenancy  by  the  curtesy.  So  that,  unless  mean- 
ing is  given  the  language  of  the  deed.  Mrs. 
Haight  took  nothing  more  by  the  deed  than 
she  would  take  under  the  statute  with  the 
words  stricken  from  the  deed. 

The  grantor  intended  something  by  inserting 
this  unusual  language  in  the  deed;  and  the  only 
reasonable  construction  of  this  clause  is  that 
she  intended  to  convey  the  premises  freed  from 
the  burden  of  the  husband's  tenancy  by  the 
curtesy. 

Monroe  v.  Van  Meter,  100  III.  847-853;  Pool 
▼.  Blakie,  58  III.  495;  Stokes  v.  McKibbin,  18 


Pa.  267;  ffearle  v.  Oreenhank,  1  Ves.  8r.  298; 
Bennet  v.  Datis,  2  P.  Wms.  816;  Rigler.  v. 
Cioud,  14  Pa.  861;  Beeeher  v.  Hicks,  7  Lea 
(Tenn.),  207-209. 

Messrs.  Weisbrod*  Harshaw  A  Nevitt*. 
for  respondents: 

If  the  lancniage  of  the  grant  is  definite,  and 
that  of  the  habendum  is  clearly  repugnant  to 
the  grant,  the  habendum  yields  to  the  terms  of 
the  grant. 

3  Washb.  Real  Prop.  *618;  FarquJiarson 
V.  Eichelberger,  16  Md.  63;  Budd  v.  Brooke,  3 
Gill,  286;  Nightingale  v.  Hidden,  7  R.  I.  115. 

Curtesy  is  a  legal  incident  of  the  wife's  es- 
tate of  inheritance,  and  is  a  right  favored  in 
the  law;  nnd  a  husband  will  not  be  excluded 
from  rights  in  the  property  of  the  wife  spring- 
ing from  the  marital  relation,  except  by  words 
that  leave  no  doubt  of  the  intention  to  do  so. 

Massey  v.  Parker,  2  Mvl.  &  K.  174-181; 
Mullany  v.  Mullany,  4  N.  J.  Eq.  18;  Gushing 
v.  Blake,  80  N.  J.  Eq.  697;  Nightingalev.  Hid- 
den, 7  R.  I.  120;  Steadman  v.  Palling,  8  Atk. 
423;  Morgan  v.  Morgan,  5  Madd.  410;  Carter 
v.  DaU,  8  Lea  (Tenn.)  710;  Ege  v.  Medlar,  82 
Pa.  100. 

It  is  a  disputed  question,  whether  a  husband 
can  be  deprived  of  the  interest  which  the  law 
gives  him  in  the  realty  of  his  wife,  even  by  the 
express  terms  of  the  conveyance  to  her. 

1  Washb.  Real  Prop.  *183 ;  Mildmays 
Com,  6  Coke,  Rep.  41;  Mullany  v.  Mullany, 
supra. 

The  estate  of  the  husband  as  tenant  by  the 
curtesy  still  exists,  unless  the  wife  conveys  or 
devises  her  real  estate. 

Kingsley  v.  8mith,  14  Wis.  860;  Westeott  v. 
Miller,  42  Wis.  465,  460;  McKesson  y.  Stanton, 
50  Wis.  297. 

The  husband's  estate  by  the  curtesy  will 
arise  in  him  at  the  time  of  the  death  of  his  wife, 
though  the  limitation  to  her  is  for  her  sole  and 
separate  use,  exclusive  of  any  interest,  inter> 
ference  or  control  of  her  husband. 


NOTC— Deed  to  married  vooman. 

In  nearly  all  of  the  States  a  oonveyaoce  may  be 
made  to  the  wife,  over  which  the  husband  will  have 
no  control ;  and  the  convesranoe  may  in  some  in> 
stances  be  made  to  her  directly,  and  in  others  by 
the  aid  of  a  trustee  for  her  sole  and  separate  use. 
Meyer  v.  Kinser,  12  Gal.  aU;  Bayer  v.  OockeriU,  8 
Kao.  ttBB;  Huston  v.  Curl,  S  Tex.  240:  Com.  v.  WUl- 
lams,  7  Gray,  887;  Ayer  v.  Ayer,  16  Pick.  881;  Fisk 
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V.  Stubbs.  80  Ala.  886;  Pooley  v.  Webb,  8  Ooldw. 
609;  Niffhtln^ale  v.*  Hidden,  7  R.  I.  128;  G amber  v. 
GNunber,  18  Pa.  868;  MoVey  v.  Green  Bay  A  M.  R. 
Go.  42  Wis.  632;  Whitehead  v.  Ariioe,  48  Ga.  221; 
Burnley  v.  Thomas,  68  Mo.  880;  Lipplnoott  v.  Mitch- 
ell, 94  U.  B.  767  (24  L.  ed.  815);  Vance  v.  Nogle,  70  Pa. 
176:  Smalley  v.  Lawrence,  0  Rob.  (La.)  211;  Rich- 
mond V.  Tibbies,  26  Iowa,  474;  Uhriff  v.  Horstman, 
6  Bush,  172;  Prout  v.  Roby,  82  0.  8.  16  Wall.  471  (21 
L.  ed.  68);  1  DevUn,  Deeds,  107. 
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MuUany  v.  MtUlany,  4  N.  J.  Eq.  16;  Chish- 
ing  ▼.  Blake,  29  K.  J.  £q.  899,  and  cases  cited 
in  note;  Cushing  y.  Blake,  80  N.  J.  £q.  689; 
Jones  V.  Brown,  1  Md.  Ch.  191;  Frazerv,  High- 
tower,  12  Heisk.  (Tenn.)  94;  Nightingale  v. 
Hidden,  7  R.  I.  115;  Ege  v.  Medlar,  82  T^.  86; 
L<nMrp  V.  51terf«,  4  Ohio,  170;  i>ttA»  v.  Dulte,  81 
Pa.  149;  Cbrter  v.  Dale,  8  Lea  (Tenn .)  710.  See 
1  Bouvier,  Institutes,  sub.  1721-1785,  and  cases 
cited;  Girard,  Real  Prop.  2d  ed.  p.  175. 

Cole*  Ch.  J. ,  delivered  the  opinion  of  the 
court: 

In  1865  Mrs.  Ann  M.  Paige  conveyed  to  her 
daughter,  Sellna  B.  Haight,  by  a  warranty 
deed,  the  premises  i  n  controversy.  The  grantee 
was  then  the  wife  of  Augustus  Haight.  The 
deed  was  in  the  usual  form,  except  the  hahen- 
dvm  clause  contains  this  language: 

**  To  have  and  to  hold  thesaidgranted  prem- 
ises, with  all  the  privileges  and  appurtenances 
to  the  same  belonging,  to  her,  the  said  Selina 
B.  Haight,  to  her  sole  and  separate  use,  free 
from  the  interference  or  control  of  her  said 
husband,  or  any  husband,  and  her  heirs  and 
assigns,  to  her  and  their  only  proper  use  and 
benefit  forever." 

The  sole  question  for  consideration  is.  Did 
Augustus  Haight  become  tenant  by  the  curtesy 
in  tne  premises  on  the  death  of  his  wife,  the 
erantee  in  the  deed?  On  the  part  of  the  appel- 
lants, it  is  insisted  that,  upon  the  death  of  their 
mother,  the^  took  the  premises  by  descent, 
discharged  from  anv  estate  by  the  curtesy;  and 
that  this  is  the  only  reasonable  construction 
which  can  be  given  the  clause,  of  the  deed, 
above  quoted. 

We  are  inclined  to  adopt  this  view  of  the 
case  as  correct.  It  is  a  cardinal  rule  in  the 
construction  of  instruments,  that  such  a  con- 
struction, if  possible,  should  be  adopted  which 
will  give  some  efiFect  to  all  the  words  of  the  in- 
strument, and  render  all  parts  operative. 

Now,  if  the  tenancy  by  the  curtesy  was  not 
cut  off  by  the  clause  m  the  conveyance,  then 
it  is  obvious  that  on  the  death  of  Mis.  Haight, 
Intestate,  her  husband  took  that  estate;  and  the 
language  in  the  deed,  that  the  grantee  shall 
hold  the  premises  to  her  sole  and  separate  use, 
free  from  the  interference  or  control  of  her 
husband,  her  heirs  and  assigns,  to  her  and 
their  only  proper  use  and  benefit  forever  has 
no  force  whatever  given  to  it;  for  under  the 
statute  as  it  then  and  now  exists,  real  estate 
conveved  to  the  wife  during  coverture  became 
her  sole  and  separate  property,  which  she  could 
hold  to  her  sole  and  separate  use  in  the  same 
manner  and  with  the  like  effect  as  if  she  were 
unmarried.     Chapter  95,  Rev.  Stat.  1858. 

It  is  difficult  for  us  to  conceive  of  any  other 
object  or  purpose  the  grantor  had  in  restrict- 
ing the  grant  to  the  grantee  and  her  heirs  and 
assigns  to  her  and  their  only  proper  use  and 
benefit  forever,  free  from  all  interference  or 
control  of  the  husband,  unless  the  intention  was 
to  exclude  the  estate  by  the  curtesy.  For  how 
could  the  husband  take  that  estate  if  the  use  and 
enjoyment  of  the  property  were  to  belong  to 
the  grantee  and  heirs?  I^  certainly  could  not 
acquire  such  an  estate  without  depriving  the 
heirs  of  the  exclusive  use  which  it  is  plainly 
manifest  it  was  intended  they  should  enjoy. 

We  cannot  express  our  views  on  this  point 

^   R.  A. 


better  than  to  quote  the  language  of  ibe  cooit 
in  P00I.Y,  maJne,  58  111.  495: 

"  It  seems  to  us  the  intention  of  the  grantor 
is  so  plainly  expressed  in  the  deed  as  to  place  it 
beyond  question  or  controversy.  The  inten- 
tion is  most  clearly  manifested  to  exclude  the 
husband  from  any  participation  or  inteiest  in 
the  estate  granted.  The  expression  is  (dear  and 
distinct,  that  neither  her  present  husband  nor 
any  future  husband  should  have  any  estate  in 
the  hind.  It  is  true,  the  words  that  the  hus- 
band, present  or  future,  shall  not  be  tenant  bf 
the  curtesy  are  not  used,  but  equivalent  words 
are,  manifesting  most  clearly  the  design  and 
purpose  of  the  gift— that  it  should  be  placed 
in  such  a  position  that  the  creditors  of  her  hus- 
band could  not  disturb  her  in  the  enjoyment 
of  the  estate  .  .  .  This  intent  must  be  carried 
out  by  the  courts  if  in  so  doing  no  rule  oi 
law  is  violated  or  some  public  policy  dis- 
turbed." 

In  the  Blinoie  Case  the  question  presented  was 
somewhat  different  from  the  one  under  consid- 
eration. The  question  there  was  whether  the 
grantee  took  an  estate  for  life  merely  or  an  es- 
tate of  inheritaDce  in  fee  with  power  of  dis- 
posal by  will  But  still  the  court  bad  to  con- 
strue a  clause  in  a  deed  quite  similar  to  the  one 
before  us.  The  language  used,  therefore,  is 
entirely  applicable  to  the  question  here.  See 
also  Monroe  v.  Van  Meter,  100  lU.  848,  where 
a  similar  question  was  considered. 

The  counsel  for  the  respondents  has  referred 
to  many  cases  which  hold  that  the  husband's 
estate  by  the  curtesy  will  arise  in  him  at  the 
time  of  the  death  of  his  wife  though  the  limi^ 
ation  to  her  is  for  her  sole  and  separate  nse 
exclusive  of  any  interest,  interference  or  con- 
trol of  her  husband. 

We  have  examined  these  cases,  bat  do  not 
deem  it  necessary  to  comment  on  them  further 
than  to  add  the  remark  that  as  we  understand 
them  it  is  generally  a  question  whether  the 
deed  or  will  intended  to  exclude  the  husband 
from  the  curtesy.  If  the  evident  intent  of  the 
will  or  deed  is  to  exclude  him  from  such  esute 
in  the  lands  devised  or  granted,  such  intention 
will  prevail.  There  is  often  doubt,  from  the 
woros  used  in  the  instrument,  what  the  inten- 
tion was;  but  if  it  is  clear  and  manifest  it  is 
carried  into  effect. 

The  question  in  Ktngtiey  v.  Smith,  14  Wis. 
860,  was  whether  the  surviving  husband  was 
entitled  to  an  estate,  as  tenant  oy  the  curtesy, 
in  so  much  of  his  wife's  real  estate  as  descend- 
ed to  her  children  by  him,  or  whether  it  all  wait 
to  the  children  of  a  former  marriage  freed  from 
such  tenancy.  The  court  held  that  the  tenan- 
cy by  the  curtesy  in  cases  where  the  wife  died 
Intestate  was  not  abolished  by  chapter  95,  Re- 
vised Statutes  1858,  but  that  the  husband  took 
an  estate  by  the  curtesy  in  such  lands  as  de- 
scended to  the  children  of  the  second  marriage. 
The  case  is  very  different  from  the  one  be- 
fore us. 

As  already  indicated,  we  hold  that  the  only 
reasonable  construction  of  the  clause  in  the 
deed  is  that  the  grantor  intended  to  convey  the 
premises  to  her  daughter  discharged  from  the  es- 
tate of  tenancy  by  the  curtesy. 

The  judgment  of  the  Circuit  Court  it  there- 
fore reverted,  and  the  cause  is  remanded  ta  tks 
Circuit  Court  for  a  new  trial. 
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TMk  an  action  npon  a  eontrmd  to  pay 
plaintiff  a  oertatn  sum  Ibr  every  order 
obtained  for  a  oyolopedla,  and  a  different  sum 
for  every  order  obtained  for  certain  other  publi- 
<»tion8,  evidence  is  admissible  that  In  the  sub- 
-soription  book  business,  the  words  "order  ob- 
tained "  mean  an  order  under  whioh  a  certain 
number  of  volumes  or  parts  are  taken  and  paid 
for  by  the  subscriber. 

(April  16, 1880.) 

APPEAL  by  defendants,  from  a  judgment  of 
the  Gteneral  Term  of  the  Superior  Court  of 
the  City  and  County  of  New  York,  affirming  a 
judgment  entered  upon  the  report  of  a  referee 
in  uivor  of  plaintiff  in  an  action  to  recover 
upon  a  contract  for  obtaining  subscriptions  to 
certain  publications.    Bevened, 

The  case  sufficiently  appears  in  the  opinion. 

Jdr.  Edward  Winslow  Paifl^e*  for  ap- 
X>e]lant8: 

It  was  error  to  reject  the  evidence  offered  by 
the  defendants  to  show  the  meaning,  in  the 
subscription  book  biisiness,  of  the  words  "four 
dollars  an  order/'  and  *'four  dollars  a  name." 

1  Greenl.  Ev.  ^g  288,  292 ;  Hinton  v.  Locke, 
5  Hill,  487. 

Mr.  William  W.  Badger,  for  respondent: 

The  defendants  having  pleaded  express  con- 
tract only,  and  not  alleging  any  custom  or  trade 
meaning  to  affect  it  in  any  way,  were  not  al- 
lowed to  ask  their  own  witnesses  if  the  term, 
*'8o  much  an  order''  has  a  settled  meaning  in 
the  business  in  connection  with  the  payment  of 


a  canvasser  for  serials,  and  if  so,  "What  mean- 
ing has  it?" 

mwhdli  V.  AppUUm,  2  Cent.  Rep.  900, 102  N. 
Y.  183, 184;  Bigelaw  v.  Legg,  2  Cent.  Rep.  877. 
102  N.  Y.  653, 664;  Holme$  v.  PettengiU,  1  Hun, 
316,  affirmed  60  N.  Y.  646;  Silberman  t.  Clark, 
96  N.  Y.  524;  Security  Bank  v.  Nat.  Bank  of 
Bepubiie,  67  N.  Y.  460-468;  Hermann  v.  Niag- 
ara F.  In:  Co.  1  Cent.  Rep.  707, 100  N.  Y.  416; 
Hinton  v.  Lodce,  5  Hill,  487;  HiU  v.  Hihernia 
Ins.  Co.  10  Hun,  29:  Mutual  Safety  Ins.  Co.  v. 
Z?<me,  2N.  Y.  244;  Main  v.  Eagle,  IE.  D.  Smith, 
619;   Vail  v.  Bice,  5  N.  Y.  157-159. 

Usage,  to  be  admissible  or  competent  to  af 
feet  a  contract,  must  be  reasonable  and  not  in- 
consistent with  the  terms  of  the  contract,  oral 
or  written. 

Collender  v.  Dinsmore,  55  N.  Y.  200;  Law- 
rence V.  Maxwell,  58  N.  Y.  21;  Hinton  v.  Locke, 
5  Hill,  487;  Lawaon,  Usages  &  Customs,  pp. 
869-485;  Wesicott  v.  Thompson,  18  N.  Y.  867  ; 
2  Parsons,  Cont.  p.  542;  Bradley  v.  Whaler,  44 
N.  Y.  508;  Higgins  v.  Moore,  84  N.  Y.  422;  Sil 
berman  v.  Clark,  96  N.  Y.  524;  Simmons  v. 
Law,  8  Reyes.  219. 

If  it  be  left  in  doubt  whether  given  words  of 
a  contract  were  used  in  an  enlarged  or  a  re- 
stricted sense,  that  construction  should  be 
adopted  which  is  most  beneficial  to  the  prom- 

Hoffman  v.  JE^na  F.  Ins.  Co.  32  N.  Y.  418; 
Johnson  v.  Hathom,  2  Abb.  App.  Dec.  465; 
M&waU  V.  Londesbarough,  3  El.  &  Bl.  807;  Oif- 
f&rd  V.  First  Presby.  Society,  56  Barb.  1 14;  Mar- 
vin ▼.  Stone,  2  Cow.  806. 

If  the  words  be  plain  and  unambiguous  the 
ordinary  sense  must  govern,  unless  the  technic- 
al sense  be  plainly  proven  to  be  the  one  un- 
derstood and  intended  by  the  promisee. 

Hintm  v.  Locke,  5  Hill,  487;  Goodyear  v.  Og- 


NOTS.— Contract;  interpretation  of  words  <?i. 

The  grammatical  and  ordinary  sense  of  the  words 
Is  to  be  adhered  to,  unless  that  would  lead  to  some 
absurdity  or  some  repugnance  or  some  inoonsisten- 
oy,  but  no  further.  Grey  v.  Pearson,  6  H.  L.  Caa. 
106;  Caledonian  R.  Co.  v.  North  British  B.  Co.  L.  R. 
4)  App.  Cas.  181. 

This  has  been  called  the  golden  rule  of  construc- 
tion. Woodward  v.  Watts,  2  El.  ft  Bl.  454;  Metcalf , 
Cont.  860. 

Words  are  to  be  construed  according  to  their 
strict  and  primary  acceptation,  unless  from  the 
oontezt  of  the  instrument  and  the  intention  of  the 
parties  to  be  coUected  from  it,  they  appear  to  be 
used  in  a  different  sense,  or  unless  in  their  strict 
sense  they  are  incapable  of  being  carried  into  effect, 
and  their  meaning  may  be  shown  by  parol  evidence 
to  be  dlfferent,in  some  particular,  from  their  proper 
and  ordinary  acceptation.  Malian  v.  May,  18  Mees. 
A  W.  617,  518;  Metoalf,  Cont.  818. 

However  terms  may  be  understood  in  their  ordi- 
nary sense,  if  the  parties  have  attached  other  or 
imuBual  or  arbitrary  meanings  to  them,  to  be  de- 
rived from  their  fair  interpretation,  they  have  the 
right  so  to  employ  them.  But  to  accomplish  such 
purpose  and  to  vary  the  common  understanding, 
the  meaning  ought  to  be  plain  and  free  from  rea- 
sonable doubt.  McCoy  v.  Erie  ft  W.  Transp.  Co.  4S 
Md.  4fi6;  Dunham  v.  Haggerty,  1  Cent.  Bep.  600, 130 
Pa.  660. 

Where,  in  any  case,  language  has  acquired  a  pe- 
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culiar  meaning  with  reference  to  the  subject  mat- 
ter of  a  contract,  that  meaning  shall  prevail  in  that 
particular  case.  Bridge  v.  Wain,  1  Stark.  504;  Scott 
V.  Bourdlllion,  2  Bos.  ft  P.  N.  B.  218;  Metoalf,  Cont. 
810. 

Words  peculiar  to  an  art,  science  or  vocation,  ap- 
pearing to  have  been  used  in  their  technical  sense, 
to  be  ascertained  by  the  testimony  of  experts  (2 
Minor,  Inst.  067;  2  Parsons,  Cont.  488, 685, 666;  1  Story, 
Cont.  5th  ed.  808),  and  words  which  had  acquired  a 
special  sense  by  usage  of  a  trade  or  business,  prob- 
ably within  the  view  of  the  parties  when  contract- 
ing, will  be  read  in  that  sense,  which  may  be  ascer- 
tained by  the  testimony  of  persons  conversant  with 
the  usage.  Doane  v.  Dunham,  79  111.  181;  Rindskoff 
V.  Barrett,  14  Iowa,  101;  Robinson  v.  Fiske,  26  Maine, 
401;  Knower  v.  Emerson,  9  Pick.  422;  Eaton  v.  Smith. 
20  Pick.  160;  Hinton  v.  Locke,  5  Hill  (N.  Y.)  437;  Astor 
V.  Union  Ins.  Co.  7  Cow.  202;  Colt  v.  Commercial 
Ins.  Co.  7  Johns.  886 ;  Dana  v.  Fiedler,  12  N.  Y.  40 ; 
Lawrence  v.  Gallagher,  10  Jones  ft  8. 809;  Wayne  v. 
The  General  Pike,  16  Ohio,  421 ;  Lacy  v.  Green,  84 
Pa.  514;  Dunham  v.  Haggerty,  1  Cent.  Rep.  600, 110 
Pa.  600. 

Subscription  contracts,  see  First  Presb.  Church  v. 
Cooper,  ante^  468. 

Allies  of  construction ;  effect  of  usaoe. 

The  language  used  by  one  party  is  to  be  con- 
strued in  the  sense  in  which  it  would  be  reasonably 
understood  by  the  other.  If  there  is  any  ambigu- 
ous phrase,  another  rule  of  construction,  whioh 
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den,  4  Hill,  105;  Dav>»>n  ▼.  Kittle,  4  Hill,  107- 
109;  White  v.  ff&yt,  73  N.  Y.  511;  Hoffman  v. 
.^na  F.  Jns,  Co.  32  N.  Y.  413. 

If  appellants  used  the  words  good  order  eva- 
sively, meaniag  "proved  orders,"  while  New- 
hall  understood  them  differently,  they  are 
boiind  by  the  words  used. 

Johnson  V.  Hathom,  2  Abb.  App.  Dec.  468. 

Custom  can  only  be  available  to  sustain  or 
explain  a  contract,  and  never  to  destroy  it  or  to 
make  it  mean  the  opposite  of  what  its  express 
words  imply. 

Dickinson  v.  Pouphkeepsie,  75  N.  Y.  67,  77; 
Simmons  v.  Law,  3  Keyes,  219;  Clark  v.  Baker, 
U  Met.  186. 

Parker,  J,,  delivered  the  opinion  of  the 
court: 

This  action  was  brought  to  recover  upon  a 
contract  for  obtaining  subscriptions  to  certain 
publications  known  as  the  "American  Ency- 
clopedia," "Picturesque  Europe"  and  "Tur- 
ner's Gallery." 

The  complaint  contained  averment  of  a  con- 
tract by  defendants  to  pay  the  plaintiff  $15  for 
each  and  every  order  be  obtained  for  said  en- 
cyclopedia, and  (4  for  each  and  every  order  he 
oDtained  for  said  other  publications.  The  an- 
swer admitted  a  Contract  to  pay  the  plaintiff 
those  sums  upon  the  orders,  under  which  five 
volumes  of  the  encyclopedia,  and  ten  parts  of 
each  of  the  other  publications,  respectively,  had 
been  taken  and  paid  for  by  the  subscriber,  and 
not  otherwise;  and  further  alleged  payment  of 
the  amount  due  under  the  contract. 

Upon  the  trial  the  plaintiff  gave  evidence  that 
an  oral  contract,  as  averred  in  the  complaint, 
had  been  made  between  him  and  defendants. 

The  defendants  thereupon  offered  evidence 
to  show  that  in  the  subscription  book  business 
the  words  used  in  the  contract  had  a  definite 
and  well  established  meaning  and  that  meaning 


was  as  set  forth  in  the  answer.  That  the  words. 
"fifteen  dollars  an  order  for  each  and  every 
order  obtained  for  the  encyclopedia"  meant,, 
and  were  well  understood  in  the  subacriptioa 
book  business  to  mean,  (15  an  order  for  each 
and  eveiT  order  obtained  for  the  encyclopedia, 
under  which  five  volumes  have  been  taken  and 
paid  for  by  the  subscriber,  and  not  otherwise. 
While  "four  dollars  an  order"  for  the  other 
publications  meant,  $4  for  an  order  under  which 
ten  parts  each,  respectively,  had  been  taken 
and  paid  for  by  the  subscriber,  and  not  other- 
wise. 

The  learned  referee  refused  to  receive  the 
evidence,  and  thus  rendered  it  impossible  for 
the  defendants  to  successfully  present  the  onl^ 
issue  tendered  by  their  answer.  We  think  this 
was  error. 

"Every  legal  contract  is  to  be  interpreted  in 
accordance  with  the  intention  of  the  parties 
making  it.  And  usage,  when  it  is  reasonable, 
uniform,  well  settled,  not  in  opposition  to  fixed 
rules  of  law,  not  in  contradiction  of  the  express 
terms  of  the  contract,  is  deemed  to  form  a  part 
of  the  contract  and  to  enter  into  the  intention 
of  the  parties,  when  it  is  so  far  established,  and 
so  far  known  to  the  parties,  that  it  must  be 
supposed  thst  their  contract  was  made  in  refer- 
ence to  it. "  WalU  V.  Batlei/,  49  N.  Y.  4(M<469. 
citing  Starkie,  Ev.  687,  710;  1  QreenL  Ev. 
§§  29^294;  Broome,  Legal  Maxims,  682,  889,. 
890;  2  Parsons.  Cont.  541. 

And  evidence  is  always  admissible  to  explain 
the  meaning  which  usage  has  given  to  words- 
or  terms  as  used  in  any  particuhir  trade  or  bon- 
ness,  as  a  means  of  enabling  the  court  to  de- 
clare what  the  language  of  the  contract  did 
actually  express  to  the  parties.  Wharton,  Ev. 
fci  862;  Dana  v.  Fi&Uer,  12  N.  Y.  40;  Hinton  v. 
Locke,  5  Hill,  437. 

The  principle  stated  In  the  authorities  dted 
authorized  the  introduction  of  evidence,  on  the 


was  also  known  to  the  oivll  law,  applies:  Verba 
chartarum  fortius  accipiuntur  contra  proferentem* 
Fowkes  V.  Manchester  &  L.  L.  Aasur.  ft  Loan  Asso. 
8  Best  &  8.  929;  Cocheco  Mfg.  Co.  v.  Whittler,  10  N. 
H.  aOS;  Metcalf ,  Cont.  859. 

Hence,  mercantile  contracts  are  construed  ac- 
cording to  the  sense  attached  by  mercantile  usa^re 
to  the  terms  employed  by  the  parties.  Brown  v. 
Byrne,  8  £1.  ft  Bl.  703;  Metcalf,  Cont.  819. 

Where  the  terms  of  a  contract  are  plain,  usagre 
cannot  be  allowed  to  affect,  materially  the  con- 
struction to  be  placed  upon  the  instrument;  but 
when  the  terms  are  ambiguous,  usage  may  influ- 
ence the  Judgment  of  the  court  in  ascertaining 
what  the  parties  meant  when  they  employed  such 
terms.  Moran  v.  Prather,  90  U.  8. 88  Wail.  492  (88 
L.  ed.  m).  8ee  also  Brown  v.  Foster,  118  Mass.  186; 
Dunham  v.  Uaggerty,  1  Cent.  Rep.  000, 110  Pa.  500. 

If  words  have  a  known  legal  taieaning,  usage  can- 
not control  that  meaning.  To  give  effect  to  a  usage, 
in  such  case,  it  must  be  specially  included  or  re- 
ferred to  in  the  Contract,  or  the  words  must  be  ex- 
plained in  the  contract  itself,  so  as  to  conform  to 
the  usage.  Doe  v.  Lea,  11  East,  818;  8  Stark.  Ev.  4th 
Am.  ed.  455;  8  Stark.  Ev.  4th  Am.  ed.  1088;  Sleght  v. 
Rhinelander,  1  Johns.  198;  Metcalf ,  Cont.  821. 

Custom  and  usa^  are  binding. 
A  custom  of  the  trade  is  binding  whether  it  was 
in  the  minds  of  both  parties  to  the  contract  or  not. 
Ocean  Steamship  Co.  v.  McAipin,  09  Ga.  487 ;  Dun- 
ham V.  Haggerty,  1  Cent.  Sep.  000, 110  Pa.  600. 
8  L.  R.  A. 


A  usage  is  Ineffectual  unless  established,  known 
and  applicable  to  the  matter  in  controversy.  Jan- 
ney  v.  Boyd,  80  Minn.  819;  Taylor  v.  Mueller,  30 
Minn.  843. 

A  knowledge,  express  or  implied,  of  the  usaite, 
must  be  brought  home  to  the  party  who  is  to  be 
affected  by  it.  See  Jones  v.  Fades,  4  Mass.  245;  Lio- 
coin  ft  K.  Bank  v.  Page,  9  Mass.  155 ;  Wtaltwell  t. 
Johnson,  17  Mass.  449;  aty  Bank  v.  Cuttm-,  8  Pick. 
414;  Renner  v.  Bank  of  Columbia,  28  IT.  S.  9  Wheat. 
581  (6  L.  ed.  100) ;  Mills  v.  Bank  of  U.  8.  24  D.  a  U 
Wheat.  431  (0  L.  ed.  512) ;  Bank  of  Washington  v. 
Triplett,  80  U.  S.  1  Pet.  85  (7  L.  ed.  37);  Brent  v.  Bank 
of  Metropolis,  26  U.  8. 1  Pet.  89  i7  L.  ed.  65?:  Warrea 
Bank  v.  Parker,  8  Gray,  881;  Metcalf,  Cont.  321. 

General  usage  can  be  proved  by  the  multiplica- 
tion of  particular  usages.  Mackenzie  v.  Dunlop,  3 
Macqueen,  H.  L.  Cas.  27, 2  Jur.  N.  8. 967. 

A  commercial  usage  will  be  considered  as  estab- 
lished, when  it  existed  a  sufficient  length  of  time  to 
have  become  generally  known,  and  to  warrant  a 
presumption  that  oontracts  are  made  with  refer- 
ence to  it.  No  speciflo  time  can  be  prescribed* 
Noble  V.  Kennoway,  8  Doug.  (Eng.)  518:  Barber  v. 
Brace,  8  Conn.  9;  Smith  v.  Wright,  1  Oslne8,43; 
Bapp  V.  Palmer,  8  Watts,  178;  Collings  v.  Pope,  8 
Wash.  C.  Ct.  160;  Davis  v.  A  New  Brig,  OUpc  486; 
Trott  V.  Wood,  1  Gallison,  448.  See  1  Oldright  (Nova 
Scotia),  860;  Secoomb  v.  Provincial  Ins.  Co.  10  AliNu 
805 ;  Attorney-General  v.  Tarr,  2  L.  R.  A.  67 ;  But 
Bbrmingham  Land  Co.  v.  Dennis,  2  L.  R.  A.  881 


1889. 


McBbtdb  y.  Satbb. 


861 


part  of  the  defendants,  tending  to  show  that, 
by  Uie  usage  or  custom  of  the  suhscription  book 
business,  the  words  used  in  the  contract  had  a 
-well  defined  meaning,  which  was  understood 
by  both  parties  to  the  contract,  and  what  such 
-meaning  was.  The  evidence  of  custom  was  ad- 
missible not  to  change  or  vary  the  contract 
made,  but  to  ascertain  with  greater  certainty 
^hat  was  the  intention  of  the  parties  at  the 
time  of  its  making. 

The  question  now  decided  was  not  directly 
-passed  upon  by  this  court  on  the  former  appeal. 
The  evidence  erroneously  rejected  on  the  trial 


now  under  review  was  admitted  on  the  first 
trial  and  the  defendants  succeeded  upon  the 
issue. 

The  plaintiff  appealed  and  a  reversal  was 
had,  not  upon  the  issue  as  presented  and  passed 
upon,  but  because  the  trial  court  improperly 
admitted  the  books  of  the  defendants  for  the 
purpose  of  showing  their  transactions  with  other 
agents. 

The  judgment  mnei  be  reversed,  and  a  new  trial 
granted,  eoete  to  abide  event. 

All  concur. 


ALABAMA  SUPREME  COURT. 


Wade  A.  McBRYDE  et  al,,  Appte,, 

V. 

C.  L.  SAYER  et  at. 


{.... 


L....) 


A  ffrantof  '*a  iteht  of  way  as  now  provided 
and  used,  from  tbe  street  to  the  hall,"  on  the 
third  floor  of  a  buildtaig,  will  not  be  protected  by 
Injunction  after  tbe  hall,  which  at  the  time  of  the 
gnnt  was  used  for  public  entertainments,  has 
been  cut  up  into  rooms  and  let  to  societies— some 
of  them  secret- of  mixed  membership,  amount- 
ing in  all  to  from  600  to  1,000,  and  which  hold 
meetings  from  four  to  six  nights  a  week,  where 
the  complainants  can,  at  relatively  small  outlay, 
re-establish  on  their  own  premises  a  stairway 
which  formerly  led  to  the  hall.  The  use,  having 
become  oppressive,  will  not  be  enforced  in  equi- 
ty, but  redress  must  be  sought  at  law. 

r  •  (April  12, 1880.)  SKOt  ESS  1  CB 

APPEAL  by  complainants,  from  a  decree  of 
the  Montgomery  City  Court,  in  favor  of 
defendants  in  a  suit  for  an  injunction  to  re- 
strain defendants  from  obstructing  a  certain 
passageway.     Affirmed. 

The  facts  are  fully  stated  by  the  court. 

Messrs.  Briekell,  Sample  A  Gunter  for 
appellants. 

Messrs.  Tompkins*  London  &  Troy  and 
B.  F,  Rice  for  appellees. 

Stone*  Ch.  J.,  delivered  the  opinion  of  the 
<x>urt: 

In  1872  Mrs.  C.  B.  McBryde,  wife  of  W.  A 
McBryde,  with  her  husband's  consent  and  co- 
operation, exchanged  with  C.  L.  Say  re  and  P. 
D.  Sayre  lot  and  store  numbered  21  on  Dexter 
Ayenue,  then  Market  Street,  for  lot  25,  same 
street,  each  in  the  City  of  Montgomery,  Ala. 

The  latter  paid  to  the  former,  in  the  ex- 


change, an  agreed  difference  in  values.  The  two 
stores  thus  exchanged  were  part  of  a  block  of 
four  stores,  three  stories  high,  numbered  re- 
spectively 21,  28,  26,  and  27,  the  numbers  ris- 
ing in  successive  order  from  west  to  east. 
Store  28  belonged  to  Mary  Sayre,  now  Mrs. 
Randolph,  and  store  27  belonged  to  W.  D. 
Sayre. 

These  owners  are  brothers  and  sisters,  and 
the  several  properties  came  to  them  by  succes- 
sion from  their  father  or  mother— the  record 
does  not  inform  us  which.  Before  the  devolu- 
tion and  division,  in  1872,  the  enthre  block  of 
buildings  belonged  to  Mrs.  Sayre,  the  mother, 
or  to  the  estate  of  P.  D.  Sayre,  Sr.,  the  de- 
ceased father. 

At  the  time  of  the  division  of  the  property 
and  the  accrual  of  the  several  rights  of  the 
children,  the  approach  to  the  second  stories  of 
the  stores  was  by  flights  of  steps,  having  their 
entrance  on  the  street— one  between  25  and  27, 
and  tbe  other  between  21  and  28.  The  third 
story  over  25  and  27  was  one  large  hall,  ninety 
bv  forty-eight  feet,  and  known  as  "Concert 
Hall ."  To  this  floor  there  was,  at  that  time,  no 
access  from  the  second  floor  of  either  25  or  27, 
although  there  had  once  been  a  flight  of  stairs 
extending  to  it  from  the  second  floor,  and  in 
communication  with  the  entrance  from  the 
street,  between  those  two  numbers.  The  en- 
trance to  this  large  hall,  at  the  time  of  the  divis- 
ion, was  by  the  steps  going  up  between  21  and 
28,  up  to  the  second  floor  above  them;  thence  by 
a  second  flight  of  stairs  up  to  their  third  floor; 
thence  across  28  on  its  third  floor,  and  entering 
Concert  Hall  from  tbe  west.  This  had  been  the 
route  of  access  for  fifteen  years  or  more. 

It  will  be  observed  that  this  line  of  access, 
until  it  reached  the  third  floor,  was  over  the 
common  dividing  line  between  21  and  28,  and 
thence  entirely  across  28  until  it  reached  Con- 
cert Hall.    One  of  the  written  terms  of  ex- 


Norm.— Easement:  equUdbie  jurisdiction,  to  protect. 
Equity  of  ten  Interposes  to  protect  easements  and 
enforce  their  enjoyment  where  there  la  no  adequate 
remedy  at  law,  by  reason  of  the  want  of  privity 
between  the  owners  of  the  estates  allesred  to  be 
dominant  and  servient  to  each  other  (Parker  v. 
Niirhtlngale,  6  AUen,341;  Gibert  v.  Peteler,  38  Barb. 
513;  Brouwerv.  Jones,  28  Barb.  168;  Hubbeli  v. 
Warren,  8  Allen,  173;  Tallmadge  v.  East  Biver 
Bank.  26  N.  Y.  t)5;  St.  Andrew's  Lutheran  Church's 
App.  67  Pa.  612,  518;  Western  v.  MacDermot,  L.  R. 
8  L.  R.  A. 


1  Eq.  499;  L.  R.  2  Ch.  App.  74 ;  Washb.  Easem.  748); 
as  where  easements  or  servitudes  are  annexed  to 
private  estates.  2  Story,  Eq.  Jur.  Redf.  ed.  M  927, 
927  a;  Bard  well  v.  Ames,  22  Pick.  838, 858;  Stevens  v. 
Stevens,  11  Met.  251. 

But  whether  the  court  will  exercise  this  power 
of  ffrantinff  an  injunction  in  any  given  case  or  not 
is  within  its  sound  discretion,  and  it  will  be  with- 
held if  it  will  operate  oppressively  or  inequitably, 
or  contrary  to  the  real  Justice  of  the  case.  Washb. 
Easem.  749. 


Alabama  Supbemb  Coubt. 
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change  between  Mrs.  McBryde  and  her  broth- 
ers was  in  the  following  language: 

*'And  the  said  Philemon  and  Calvin  also  give 
and  grant  to  W.  D.  Sayre  and  the  said  Caroline 
McBryde,  their  heirs  and  assigns,  a  right  of 
way  as  now  provided  and  used  from  the  street 
to  the  hall  over  the  store  of  the  said  William 
and  Caroline." 

C.  L.  Sayre  became  the  sole  owner  of  store 
21  long  before  the  alleged  grief  ances  were  com- 
mitted which  gave  rise  to  the  present  suit. 

We  feel  justified  in  stating  as  the  result  of 
the  whole  testimony  that  from  the  time  said 
mode  of  access  to  Concert  Hall  was  established 
until  1886  (he  hall  was  kept  to  be  let,  and  was 
let  for  public  entertainments,  such  as  concerts, 
dances,  church  bazars,  small  shows  and  the 
like,  with  occasional  public  speakings.  It  was 
for  some  time  used  for  giving  dancing  lessons, 
and  for  a  time  some  use  was  made  of  it  for  a 
theater.  This  last  use  had  ceased  more  than 
ten  years  before  1872.  During  the  entire  time 
its  use  had  been  occasional,  and  it  became  less 
and  less  used.  There  was  not  much  use  of  it 
from  1872  till  1886. 

In  1886  the  hall  and  its  uses  were  changed. 
It  was  cut  up  into  four  rooms,  two  large  and 
two  small  ones,  and  these  were  let  to  societies, 
six  or  eight  in  number,  composed  in  part  of 
secret  societies — trades  unions— of  mixed  mem- 
bersbip.  The  gross  membership  is  testified  to 
have  been  from  500  to  1,000,  and  holding  meet- 
ings from  four  to  six  nights  in  the  week;  and 
frequently  continuing  there  until  a  late  hour  in 
the  night. 

Claiming  that  this  changed  use  of  the  hall 
was  a  departure  from  the  original  use,  and  an 
abuse  of  the  easement,  alike  in  the  number  and 
character  of  the  visitors,  and  in  the  frequency 
of  their  visits,  greatly  impairing  the  rental  and 
real  value  of  their  property,  and  doing  them 
great  damage,  the  said  C.  L.  Sayre,  acting  for 
himself  and  Mrs.  Randolph,  closed  up  the  pass- 
way  across  28,  and  thus  cut  off  all  access  to 
Concert  Hall  by  that  route.  The  present  bill 
is  filed  to  have  said  passway  opened,  and  to  re- 
establish and  preserve  the  said  easement  over 
the  property  of  C.  L.  Sayre  and  Mrs.  Ran- 
dolph. This  result  is  sought  to  be  accom- 
plished by  injunction. 

Complainants  base  their  right  to  reMetiflrgt. 
against  C.  L.  Sayre,  on  the  stipulation  copied 
above  from  the  written  agreement  of  exchange; 
weond,  against  each,  on  the  ground  that  Sie 
property  came  to  them  from  a  common  source, 
with  its  status  and  mode  of  access  fixed  upon 
it,  and  that  the  present  owners  received  it  and 
now  hold  it  stamped  with  the  same  rights, 
uses,  incumbrances  and  disabilities  that  had 
been  impressed  upon  it  by  the  former  owner. 
They  rely  on  the  followinj^  authorities  in  sup- 
port of  this  contention;  Washb.  Easem.  *48  et 
9eq,,  *52d  et  9eq.;  John  Hancock  Mui.  L.  Ins.  Oo, 
V.  Patterson,  1  West.  Rep.  124, 108  Ind.  682; 
GaUaway  v.  Banesteel,  65  Wis.  79;  Brakdy  v. 
Sharp,  10  N.  J.  Eq.  206;  Bakeman  v.  Talbot,  81 
N.  Y.  866,  88  Am.  Dec.  279,  not». 

The  third  ground  on  which  they  claim  a  re- 
covery is  that  they  have  had  and  enjoyed  the 
open,  continued,  uninterrupted  right  of  way, 
without  a  word  of  objection,  for  fourteen  years, 
and  that  this  gives  them  a  right  by  adverse  or 
independent  user.  Gayetty  v.  Bethune,  14  Mass. 
8  L.  R.  A. 


49;  Sims  v.  Dams,  Cheves,  L.  1,  34  Am.  Dec: 
581;  2  Wait.  Act.  &  Def.  698. 

The  main  answer  relied  on  in  bar  of  th<*fle 
several  claims  is  the  changed  use  to  which  de- 
fendants claim  the  easement  has  been  per- 
verted. Their  contention  is  that  the  woids 
''right  of  way  as  now  provided  and  used"  limit 
the  use.  both  in  quality  and  quantity,  to  that 
which  then  obtained.  Richardson  v.  Pond,  15 
Gray,- 387;  2  Wait,  Act.  &  Def.  736;  Washb. 
Easem.  *538  et  seq,;  Allan  v.  Oomme,  11  Ad.  & 
El.  759;  Parks  v.  Bi^iop,  120  Mass.  340;  Oa- 
tJiank  V.  Lake  Shored: M,  8.  R,  Co.  71  N.  Y.  194. 

We  consider  it  unnecessary  to  decide  these 
questions. 

The  relief  sought  in  this  case  is  by  injunc- 
tion, and  it  partakes  largely  of  the  nature  of  a 
bill  ifor  specific  performance.  Neither  of  these 
modes  of  relief  is  of  absolute,  unbending  right 
In  granting  or  withholding  the  former  the  court 
weighs  the  conveniences  and  inconveniences  in 
the  first  instance,  and  when  very  great  injury 
will  result  to  an  unoffending  party  by  the  stem 
fiat  "Thou  Shalt,"  or  "Thou  shalt  not,"  often 
leaves  parties  to  their  remedies  at  law.  Cham" 
hers  V.  Ala.  Iran  Go.  67  Ala.  353;  Bams  v. 
8ou>ell,  77  Ala.  262;  Shrevstbury  4b  C.  R.  Co,  v. 
Shrettsbury  &  B.  R.  Co.  1  Sim.  N.  8.  410; 
Eackensack  Improvement  Commission  y.N.  J. 
Midland  R.  Go.  22  N.  J.  Eq.  94:  8  Pom.  Eq. 
Jur.  §  1838;  Washb.  Easem.  *577,  top  p.  4th 
ed.  749;  Wood  v.  Suteliffe,  2  Sim.  N.  S.  163. 

So  of  specific  performance.  It  is  not  de- 
mandable  of  right.  The  chanceiy  coun,  on 
those  high  principles  of  justice  and  morality 
which  are  its  boast,  will  always  stay  its  hancl 
when  equal  and  exact  justice  cannot  be 
done. 

"The  court  will  not  intervene,  unless  the 
contract  is  fair,  just,  reasonable  and  equal  in 
all  its  terms  and  parts,  is  founded  upon  an  ade- 
quate consideration,  and  its  specific  execution 
is  free  from  hardship  and  oppression."  Ir%ei% 
V.  Bailey,  72  Ala.  467.  471;  Moon  v.  Crtnsder, 
72  Ala.  79;  Derrick  v.  Monette,  73  Ala.  75. 

"An  agreement  ma^  be  valid  at  law,  and 
there  may  not  be  sufiacient  grounds  for  its  can> 
cellation  in  equity;  and  yet,  upon  a  fair  and 
just  consideration  of  the  attendant  and  collat- 
eral circumstances,  and  sometimes  of  subse- 
quent  events,  the  court  will  abstain  from  its 
enforcement."  ^ars  v.  Stubhs,  85  Ala.  356,  4 
South.  Rep.  755;  Voioan  v.  Sapp,  81  Ala.  525. 

"The  contract  and  the  situation  of  the  par- 
ties must  be  such  that  the  remedy  of  specific 
performance  will  not  be  harsh  or  oppressive. " 
3  Pom.  Eq.  Jur.  §  1405;  Columbia  GolUge  v. 
Thacher,  87  N.  Y.  811. 

It  is  very  clear  from  the  testimony  that  the 
passway  in  dispute  was  in  its  uses  very  much 
changed  in  1886  from  what  it  had  been  in  1872L 
The  change  consisted  in  a  great  increase  of 
persons  entering  and  departing,  and  to  aome 
extent  of  persons  much  more  liable  to  annoy 
or  offend.  From  an  occasional  use.  it  grew  u> 
be  an  almost  every-day  and  every-nigbt  resort. 
The  number  of  persons  using  the  passway  was 
very  much  augmented,  while  the  change  In  the 
character  of  the  visitors,  tbc  probability  of  their 
observance  of  the  proprieties  and  refinements 
of  social  life,  was,  to  put  it  mildly,  rendered 
less  assuring. 

It  could  pot  fail  to  render  the  rooms  on  the 
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secoDd  floors  of  21  and  28  less  quiet,  less  pri- 
vate, less  secure  fnim  aoDoyauce  and  prying 
curiosity,  and  less  desirable  as  tenement  or 
sleeping  apartments.  And  as  a  consequence, 
the  rental  value  of  these  rooms  would,  of  ne- 
cessity, be  much  impaired.  Closing  this  means 
of  ingress  and  egress  does  not  necessarily  cut 
off  access  to  Concert  Hail.  The  stairway  from 
the  second  floor  of  number  27,  leading  up  to  it, 
and  once  in  use,  can  be  re-established  at  a  rel- 
atively small  outlay.  The  damage  to  num- 
bers 25  and  27  by  this  cbanee  will  place  the 
burden  of  the  servitude  on  tne  owners  of  the 
property  who  are  benefited  by  the  passway^ 


and  will  be  greatly  less  than  is  imposed  on  21 
and  28  under  the  present  arrangement. 

There  is  therefore  no  occasion  for  consider- 
ing the  doctrine  of  a  right  of  way  from  neces- 
!  sity.  NichoU  v.  Luce,  24  Pick.  102;  McDonald 
V.  Lindall  8  Rawle,  492. 

It  is  not  our  intention  to  decide  whether  the 
defendants  were  or  were  not  justified  in  closing 
the  passway.  What  we  do  decide  is  that  its 
use  had  become  oppressive  to  them,  and  chan- 
cery will  not  aid  the  complainants  in  its  re- 
establishment.  It  leaves  them  to  such  redress 
as  they  can  obtain  in  a  court  of  law. 

Aprmed. 


INDIANA  SUPREME  COURT. 


Reuben  CLANIN,  Appt, 

V. 

E8TERLY  HARVESTING  MACHINE 
CO.  et  al. 
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1.  A  stipalation  on  the  fkce  of  a  promis* 
movy  note  that  it  is  grlven  to  secure  the  pay- 
ment of  a  church  debt  doee  not  make  the  Instru- 
ment a  contract  of  guaranty  on  which  liability 
is  contingent  on  default  of  the  principal  debtor. 

S-Erldence  is  not  admlasible  to  prove 
that  the  payee  of  a  note  agreed^  when  he 
received  It,  that  he  would  procure  another  person 
to  Bigrn  it,  and  that  it  was  not  to  be  binding  on  the 
maker  until  it  was  so  signed;  nor  to  prove  that 
the  payee  had  agreed  to  coUeot  certain  subecrlp- 
tions  and  apply  the  proceeds  to  the  payment  of 
the  debt  which  it  wae  given  to  secure. 

(April  28, 1889.) 

APPEAL  by  defendant,  from  a  judgment  of 
the  Grant  County  Circuit  Court,  in  favor 
of  plaintiffs  in  an  action  upon  a  promissory 
note.     Affirmed, 

The  facts  are  sufficiently  stated  in  the  opin- 
ion. 

Mr,  George  W.  Harvey  for  appellant. 
Meitre.    ^mlliam   Bosson    and    w.  H* 
Charles  for  appellees. 


Mitchell,  cT.,  delivered  the  opinion  of  the 
court: 

Reuben  Clanin  executed  his  promissory  note 
calling  for  the  payment  of  $248.54  in  twelve 
months  after  date,  to  Samuel  Clanin,  with  8 
per  cent  interest.  The  note  was  in  the  ordinary 
form,  except  that  it  contained  on  its  face  the 
following  stipulation,  viz. :  "This  note  is  given 
to  secure  the  payment  of  the  Universalist 
Church  debt." 

The  payee  afterwards  assigned  the  note  to 
the  Esterly  Harvesting  Company,  and  the  latter 
brought  this  suit,  alleging  the  execution  and 
assignment  of  the  note,  and  that  it  remained 
due  and  whollv  unpaid. 

It  is  contended,  in  effect,  that  the  stipulation 
above  set  out  made  the  instrument  a  contract 
of  guaranty,  and  that  the  defendant,  as  guaran- 
tor, was  not  liable  until  it  appeared  that  the 
principal  debtor  had  made  default.  Hence,  the 
argument  proceeds,  the  complaint  was  demur- 
rable because  it  contained  no  averment  that 
the  Universalist  Church  debt  had  not  been  paid. 
This  position  is  not  tenable. 

A  guaranty  is  an  independent  contract  by 
which  the  guarantor  undertakes  in  writing,  up- 
on a  sufficient  consideration,  to  be  answerable 
for  the  debt,  or  for  the  performance  of  some 
duty, in  case  of  the  failure  of  some  other  iserson, 
who  is  primarily  liable  to  pay  or  perform. 
Ward  V.  Wilson,  100  Ind.  52;  IxiBose  v.  Lo. 


Note,— Commereidl  paper;  parol  evidence  of  con- 
dition not  oAmiggQiU  to  vary  or  contradict. 

All  conditions,  to  affect  the  negotiability  of  oom- 
merdai  paper,  must  appear  on  Its  face.  Byles, 
BIDS,  98;  Richards  v.  Richards,  2  Bam.  &  Ad.  447;  1 
Band.  Oom.  Paper,  118. 

8o  a  note  given  for  payment  of  a  stock  subscrip- 
tion, and  absolute  in  its  terms,  amounts  to  a  waiver 
of  the  condition  as  to  location  and  buildlnflr  of  the 
railroad  contained  in  the  subscription.  Evansville, 
I.  &  C.  R.  Go.  V.  Dunn,  17  Ind.  808. 

Where  a  condition  does  not  appear  on  the  face 
of  the  instrument  It  is  not  competent  to  prove  it  by 
paroL  Cunningham  v.  WardweU,  12  Maine,  488. 
See,  too.  Brown  v.  Wiley.  61 U.  8.  20  How.  442  (16  L. 
ed.  986);  McSherry  v.  Brooks,  48  Md.  106;  01i<)dens  v. 
Harrison,  60  Ala.  481;  Jones  v.  Shaw,  87  Mo.  887; 
Henshaw  v.  Button,  60  Mo.  180;  Calhoun  v.  Davis, 
2  Ind.  682;  Sears  v.  Wriirht,  24  Maine,  278;  Miller  v. 
White,  7  Blackf  .  491;  Dale  v.  Pope,  4  Litt.  168;  Beard 
V.  White,  1  Ala.  486;  McCoy  v.  Moss,  6  Port.  (Ala.) 
88;  Blcte  v,  Ra^rland,  10  Humph.  646;  Campbell  v. 
8L.R.A. 


Upshaw,  7  Humph.  186;  Gazoway  v.  Moore,  Har- 
per, L.  401;  McClanafirhan  v.  Hlnes,  2  Strobh.  L.  122; 
Rodgers  v.  RQaser,67  Ga.  810;  Soaife  v. Beall,  48  Ga. 
888;  Rockmore  v.  Davenport,  14  Tex.  802;  McQrath 
V.  Barnes,  18  8.  C.  828. 

Parol  evidence  that  one  of  several  Joint  makers 
is  merely  a  surety  is  not  admiasible  against  a  payee 
who  took  the  paper  without  any  knowledge  of  such 
relation.  Roberts  v.  Bane,  82  Tex.  886;  contra^ 
Branch  Bank  v.  James,  9  Ala.  949;  Ashbee  v.  Pid- 
duck,  1  Mees.  ft  W.  684;  2  Rand.  Com.  Paper,  668. 

Parol  evidence  is,  of  course,  inadmissible  against 
a  bona  fide  holder  who  takes  the  paper  without  no> 
tlce  of  any  undisclosed  relation  between  the  par- 
ties.   Orvls  V.  Newell,  17  Conn.  07. 

To  constitute  a  promissory  note,  pajrment  must 
not  be  contingent  or  uncertain.  See  Wright  v. 
Traver,  antc^  60. 

That  all  preliminary  negotiations,  etc.,  are  merged 
in  the  written  contract,  and  that  oral  evidence  is 
inadmissible  to  vary  or  oontradi<!t  a  written  instru- 
ment, see  Dlven  v.  Johnson,  ante,  806. 
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panmxfrt  Nat,  Bank,  102  Ind.  883,  and  cases 
cited. 

The  iDStrument  sued  on  is  a  written  promise, 
by  a  persoD  Darned,  to  pay  a  certain  sum  of 
money  at  a  future  time,  absolutely  and  with- 
out condition,  to  a  payee  named;  and  it  has, 
hence,  all  the  essential  qualities  of  a  promis- 
aory  note. 

The  recital,  in  the  face  of  the  note,  that  it  was 
fldven  to  secure  the  payment  of  the  Universalist 
Church  debt,  does  not  render  the  obli^Uon 
collateral  or  conditionai.  This  relates  simply 
to  the  consideration  upon  which  the  note  was 
•executed.  "It  is  no  objection  to  a  bill  or  note 
that  it  states  the  transaction  out  of  which  it 
arose,  or  the  consideration  upon  which  it  was 
given."  1  Parsons,  Notes  &  Bills,  44;  ffatts- 
souUier  v.  Bartsinck,  7  T.  R.  788;  Welia  v. 
Brwliam,  6  Cush.  6. 

The  demurrer  to  the  complaint  was  proper- 
ly overruled. 

The  answers  present  substantially  the  follow- 
ing facts:  At  the  time  the  note  in  suit  was  ex- 
ecuted the  cJiurch  society  therein  mentioned,  at 
Mier,  in  this  State,  was  mdebted  in  the  sum  of 
$248.54,  for  the  payment  of  which  the  appel- 
lant, with  other  members  of  the  society,  were 
personally  bound.  It  was  agreed  that  Samuel 
Clanin,  the  payee  of  the  note,  should  advance 
the  money  to  pay  the  church  debt,  and  that 
the  appellant  and  one  Milton  Abbott  would  ex- 
•ecute  their  notes  to  him  for  the  amount.  The 
money  was  advanced  according  to  the  agree- 
ment, and  the  appellant  signed  the  note  and 
delivered  it  to  the  payee,  who,  it  is  alleged, 
agreed  to  see  Abbott  and  procure  his  signature 
thereto. 

It  is  averred  that  it  was  a^eed  that  the  ap- 
peUant  was  not  to  be  bound  unless  Abbott's 
:8ignature  was  obtained;  that  neither  the  payee 
nor  anyone  else  ever  procured  or  asked  Abbott 
to  sign,  and  that  the  latter,  although  solvent, 
now  refuses  to  sign  the  note. 

In  addition  to  the  above  facts,  it  is  averred 
in  other  paragraphs  of  the  answer  that  divers 
members  of  the  church  society  above  men- 
tioned had  subscribed  sums  aggregatins  $800, 
which,  when  collected,  was  to  be  applied  to 
the  liquidation  of  the  church  debt,  and  that 
8  L.  R.  A. 


Samuel  Clanin,  the  payee,  aereed,  at  the  time 
the  note  was  executed,  that  ne  woald  collect 
the  amount  of  the  subscriptiona  and  apply  Uie 
sums  collected  to  the  payment  of  the  note. 

It  is  averred  that  although  the  subBcriben 
were  and  still  are  solvent,  the  payee  of  tlie 
note  has  wholly  failed  to  make  snj  eifort  to 
collect  the  subscriptions,  and  that  they  have 
not  been  collected  according  to  the  agreement. 
These  facts  were  manifestly  iDsaffident  to  pre- 
sent any  defense  to  the  note. 

It  is  an  elementary  rule  that,  in  the  absence 
of  fraud  or  mistake,  a  written  contract  is  to 
have  force  and  effect  according  to  its  terms. 
While  it  is  competent  to  prove,  ander  proper 
issues,  that  a  note  never  was  delivered,  evi- 
dence is  not  admissible  to  prove  that  it  was  de- 
livered to  the  payee,  who  had  parted  with  the 
consideration,  as  an  escrow,  or  under  an  agree- 
ment that  the  maker  was  not  to  be  botmd  ac- 
cording to  the  terms  of  the  note.  A  note  may 
be  delivered  as  an  escrow  to  a  third  person,  but 
it  cannot  be  so  delivered  to  the  payee.  St^eari 
V.  Afiderwn,  59  Ind.  875;  Bemnt  v.  Schneider, 
47  Ind.  18;  1  Wait,  Act.  &  Def .  p.  5«6. 

It  was  not  admissible,  therefore,  to  aver  and 
prove  that  the  payee  agreed  when  he  received 
the  note  that  he  would  procure  another  person 
to  sign  it,  and  that  it  was  not  to  be  biodmg  oo 
the  maker  until  it  was  so  signed.  Nor  was  it 
competent  to  defeat  the  collection  of  the  note 
by  proof  that  the  payee  had  agreed  to  collect 
the  subscriptions  made  by  members  of  the 
church  and  apply  the  proceeds  to  the  payment 
thereof. 

Such  proof  would  effectuaUv  displace  the 
writing  by  substituting  in  its  stead  a  parri 
^reement  of  an  entirely  different  (diaracler. 
This  cannot  be  done.  SiThger  Mfg.  Co.  v.  Fvr- 
sythe,  108  Ind.  884,  6  West.  Rep.  550;  Garr  v. 
Hays,  110  Ind.  408,  9  West.  Rep.  183;  Twktr 
V.  Tucker,  118  Ind.  272,  11  West.  Rep.  859. 

If  the  payee  had  collected  the  subscriptions 
in  pursuance  of  the  aUeged  agreement  a  differ- 
ent question  would  have  been  presented. 
Tucker  v.  Tucker,  supra. 

There  was  no  error  in  sustaining  the  demur- 
rer to  the  answers. 

The  judgment  is  affirmed,  toith  cotU.  • 


Ein)  OF  Cases  in  Book  III 


RfeUMfe  OF  THE  DECISIONS  REPORTED  IN  THIS  BOOK. 


SUBJECTS  Diaciufled  and  Points  Decided  during  Second  Quarter  of  1889,  Reported 
herein  and  Glaadfled  aa  follows: 

1.  QoyiERinnsifTAL  and  PoiiincAL  Rblations. 

3.  coittbactual  rslationa. 
8.  Fiduciary  Rslations. 

4.  DoMBsnc  Relations. 

5.  PSOFBBTT  AND  PrOFBBTT  RioHTS  AND  REMKDIBa. 

6.  Dam AOBS  fob  Tobtb. 

7.  Cbiminal  Law  and  Practicb. 


1.    QOTKBHIOENTAL    AND    POLITICAL    RELA- 
TIONS. 

United  Statet  Courts;  juri9di€tion.  A  United 
States  Circuit  Court  has  no  Jurisdiction  to  en- 
force penalties  imposed  by  the  state  law  in 
which  the  officer  suing  has  no  personal  inter- 
est, p.  823.  United  States  Courts  have  no 
jurisdiction  in  admiralty  in  case  of  injury  by  a 
▼easel  to  a  swing  bridge  which  rests  on  a  pier 
constructed  upon  the  bed  of  a  river;  nor  can 
a  state  statute  givinff  a  lien  for  injuries  done 
by  vessels  give  admiralty  Jurisdiction,  p.  711. 
where  federal  courts  have  Jurisdiction  at  law 
between  the  parties,  upon  a  policy  of  insurance, 
they  have  auxiliary  Jurisdiction  in  equity  to  re- 
form the  policy;  and  if  brought  within  the 
thne  limited,  lapse  of  time  will  not  bar  the 
suit.  p.  188.  As  to  their  Jurisdiction  in  patent 
eases,  thev  will  not  enjoin  the  infringement  of 
an  invention  before  a  patent  issues,  p.  78.  A 
suit  in  equity  to  reform  a  policy  is  so  far  auxil- 
iary to  the  action  at  law  on  the  policy  as  that 
service  of  process  on  the  law  action  is  binding 
on  the  equity  suit.    p.  188. 

In  cMes  removed,  A  United  States  Court  has 
Jurisdiction  of  an  action  brought  in  a  state 
court  where  suit  has  been  removed  to  the  fed- 
eral court  under  the  local  prejudice  clause. 
p.  180.  And  the  amount  involved  is  not  an 
element  of  removability,  p.  456.  The  appli- 
cation for  removal  may  be  made  at  any  time 
before  final  hearing,  p.  545.  A  petition,  and 
affidavit  in  its  support,  entitles  the  party  to  the 
removal.    Id, 

Bem&val  an  ground  of  eitiunship.  Citizen- 
ship of  the  State,  in  a  suit  for  possession  of 
land  and  for  damages  to  crops  and  buildings, 
against  several  claimants,  will  not  prevent  re- 
moval where  the  controversy  is  separable,  p. 
400.  But  a  suit  between  a  State  ana  the  citizens 
of  another  State  cannot  be  removed  into  a 
United  States  Circuit  Court  on  the  ground  of 
citizenship;  and  the  court  will  ascertain  who 
is  the  real  party  and  determine  the  same  by 
the  nature  of  the  case.  If  it  finds  it  has  no 
larisdiction,  it  will  dismiss  the  suit.  p.  822. 
The  nature  of  the  action,  and  not  its  form, 
determines  the  question  of  its  removabil- 
ity, p.  554.  Thouffh  civil  in  form,  if  it  be 
to  collect  a  penalty  for  violation  of  the  crim- 
inal law,  it  is  not  a  "suit  of  a  civil  nature." 
Id. 
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United  States  Circuit  Court  jurisdietion. 
The  Act  of  Congress  conferring  Jurisdiction  of 
all  suits  at  common  law  or  in  equity  where  the 
United  States  is  plaintiff  and  petitioner,  with- 
out reference  to  subject  matter,  does  not  repeal 
the  original  statute,  p.  282.  It  is  the  settled 
policy  to  have  the  legal  rights  of  the  Govern- 
ment determined  in  its  own  courts;  and  any 
doubt  as  to  the  construction  of  a  statute  whicn 
would  tend  to  devest  that  right  must  be  resolved 
in  favor  of  the  right.  Id.  A  Judgment  of  the 
Circuit  Court  for  the  District  of  Colorado  in  a 
suit  by  the  United  States  to  set  aside,  vacate 
and  cancel  a  patent  for  lands,  a  portion  of 
which  is  in  New  Mexico,  is  conclusive  upon 
the  United  States  as  to  the  lands  located  in  New 
Mexico,  as  well  as  those  in  Colorado,    p.  751. 

Court  receivers.  Receivers  appointed  by  the 
courts  of  the  United  States  are  subject  to  suits 
without  leave,  in  any  court  having  Jurisdiction 
over  the  subject  matter,    p.  684. 

Pradiee  in  United  States  Courts.  The  prac- 
tice of  state  courts,  permitting  Jurisdictional 
questions  to  be  raised  under  a  general  denial, 
cannot  prevail  in  a  federal  court,  p.  508.  If 
a  circuit  court  can  see  that  there  is  a  question 
of  the  citizenship  of  the  parties,  it  must  direct 
an  issue  on  the  question;  and  if  Jurisdiction 
fails,  suit  must  be  dismissed.  Defendant  must 
be  allowed  to  amend  for  the  purpose  of  raising 
the  Question.  Rule  appliea  to  a  complaint 
by  a  limited  partnership  attempting  to  sue  as  a 
corporation.    Id, 

United  States  may  sue  in  its  own  courts.  The 
United  States  may  sue  in  the  circuit  courts,  with- 
out regard  to  the  amount  in  controversy,  p.  282. 

Alaiama  war  claims.  An  assignment  in 
bankruptcy,  prior  to  re-establishment  of  the 
court  of  commissioners  does  not  cover  a  claim 
allowed  by  them  for  war  premiums  paid  by 
the  bankrupt.  The  assignee  holds  the  proceeds 
in  trust  for  the  bankrupt,    p.  460. 

Begulation  of  interstate  commerce  State 
legislation  compelling  electric  wires  in  the 
streets  of  a  city  to  be  placed  under  the  surface 
of  the  streets,  is  not  unconstitutional,  it  being 
an  exercise  of  the  police  power,  and  none  the 
less  so  because  it  gives  the  company  special, 
but  not  exclusive,  privileges,    p.  449. 

Entry  on  public  lands.    Certificates  of  entry 

issued  under  United  States  laws  vest  in  the 

holders  a  complete  equitable  title,  capable  of 

>  being  conveyed  at  any  time  after  their  issuance. 
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If  certified  copies  of  final  proofs  made  by  set- 
tlers are  offered  in  evidence  to  show  the  mode 
of  tbeir  compliance  to  the  law,  affidavits  con- 
tained therein  are  not  evidence  of  the  truth  of 
the  statement.  Entries  made  bv  procurement 
and  for  benefit  of  a  third  person^  the  residence  be- 
ing only  a  colorable  compliance  with  the  law, 
the  land  being  immediately  conveyed  to  such 
third  person  in  pursuance  of  a  previous  agree- 
ment, are  void.    p.  161. 

Power  of  Congress  to  prohibit  sale  of  in- 
toxicants. A  Local  Option  Law  is  not  beyond 
the  power  of  Congress.  A  Territorial  L^isla- 
ture  may  pass  a  l<ocal  Option  Law.  This  is 
not  an  unconstitutional  delegation  of  legislative 
power.  Such  a  law  is  not  invalid  because  it 
continues  the  former  penalties  in  force,  and 
provides  an  additional  remedy.  A  statute  pro- 
viding for  the  prohibition  of  the  sale  of  intoxi- 
cating liquors  by  vote  does  not  violate  the  con- 
stitutional provision  as  to  due  process  of  law. 
p.  856.  But  that  no  license  shall  be  construed 
to  authorize  any  business  within  any  State  pro- 
hibited by  the  laws  thereof,  applies  to  a  Terri- 
tory as  well  as  to  a  State.    Id, 

State  sovereigntp;  territorial  jurisdiction. 
The  Missouri  Statute  giving  damages  for  in- 
juries resulting  in  death  controls  a  case  between 
citizens  of  that  State,  arising  from  facts  occur- 
ring on  the  Mississippi  River  near  the  Illinois 
shore,  under  the  Act  of  Congress  giving  to 
States  bordering  on  the  river  concurrent  Ju- 
risdiction as  far  as  it  forms  the  common  bound- 
ary,   p.  890. 

Rifht  of  eminent  domain.  The  constitutional 
provision  does  not  give  an  action  against  those 
constructing  public  works  for  acts  which,  if 
done  in  pursuit  of  a  private  enterprise,  would 
not  have  been  actionable,  p.  565.  The  pro-, 
vision  that  property  shall  not  be  taken  or  dam- 
aged without  compensation  made  therefw  is 
self  enforcing;  and  equity  will  enjoin  a  pro- 
posed violation  of  its  provision,  pp.  240,  247. 
Kaising  the  grade  of  a  street  so  high  that  the 
earth  of  the  fill  slides  upon  adjoining  premises 
covering  up  a  part  of  a  neighbor's  dwelling  is 
a  taking  of  property  for  which  just  compensa- 
tion must  be  made.  p.  247.  A  railroad  is  not 
entitled  to  damages  resulting  from  delay  and 
inconvenience  in  the  movement  of  its  train 
owing  to  the  laying  the  track  of  another  rail- 
road across  its  track.  Its  right  is  determined 
by  the  decree  condemning  railroad  lands  for 
a  highwaj  and  providing  that  the  company 
may  maintain  its  tracks  and  switches;  and 
this  decree  does  not  give  the  company  any  ex- 
clusive right  to  the  street  or  prevent  another 
railroad  to  lay  tracks  across  said  street,  p.  240. 
The  owner  of  land,  who  by  laying  it  off  in 
streets,  blocks  and  squares  has  dedicated  it  to 
public  use,  cannot  exclude  the  public  use  of  the 
street,  or  demand  compensation  for  any  part 
of  it  when  taken  for  a  public  road  which 
crosses  it.    p.  659. 

Damaaes;  what  considered  in  estimate.  Crops 
planted  by  the  owner  of  land  after  location  of  a 
railroad,  but  before  damages  were  paid  or  se- 
cured or  notice  given  of  intent  to  enter,  are  prop- 
er subjects  for  condemnation.  A  tenant  of 
leased  premises  is  entitled  to  such  damages,  and 
the  company  cannot  discharge  its  liability  to  the 
tenant  by  payment  to  the  landlord,  t}ie  posses- 
sion being  notice  of  the  lease,  p.  124.  The 
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market  value  of  land  taken  ia  the  amount  of 
damages  to  which  the  owner  is  entitled.  Al- 
though property  may  have  no  market  vahie, 
the  purposes  for  which  it  is  suitable,  t.  «.,  a 
reservoir  site,  may  be  considered  in  ascertatn- 
ing  what  may  be  said  to  be  its  market  value, 
although  it  has  no  value  for  such  purpose  ex- 
cept in  connection  with  other  lands  owned  bj 
the  party  seeking  to  condemn.  But  the  in- 
crease in  value  by  reason  of  its  being  taken  for 
such  purpose  cannot  be  taken  into  aoeoanl, 
nor  can  its  enhancement  by  reason  of  increased 
facilities  for  irrigation.  Witnesses  having 
knowledge  of  surroundings  and  of  values  may 
testify  as  to  values  although  not  experts;  and 
irrelevant  evidence  permitted  on  one  side  does 
not  Justify  its  introduction  on  the  other,  p.  83. 
In  .California  a  new  trial  may  be  had  as  to  part 
of  the  issues  in  a  case.    Id. 

Detriments  of  goeemmeni  distinct  and  in- 
dependent. The  Secretary  of  State  cannot  be 
enjoined  from  delivering  to  the  Speaker  of  the 
House  returns  of  an  election  for  Governor. 
Nor  can  the  circuit  court  be  prohibited  from 
compelling  the  Secretary  of  State  to  deliver 
such  returns,  p.  58.  A  declaration  of  election 
to  the  office  of  Qovemor,  as  provided  by  the 
Constitution,  is  indispensable  to  perfect  title  to 
that  office,  p.  64.  And  when  neither  the 
Speaker  of  the  House  nor  the  Joint  AssemUr 
of  both  Houses  of  the  L^:islature  convened, 
declared  any  person  elected  to  that  office,  the 
supreme  court  cannot  by  mandamus  adjudge 
an  appellant  to  have  the  highest  number  of 
votes  for  the  office,  nor  oompd  Uie  delivery  to 
him  of  the  office  and  its  insignia,  p.  56. 
In  such  case  the  €k)vemor  elected  for  the  next 
preceding  term  has  the  right  to  continue  in 
office  until  his  successor  shall  be  declared 
elected.  The  mere  act  of  taking  the  prescribed 
oath,  by  a  candidate  voted  for  would  not  en- 
title him  to  the  office;  and  his  inability  to  do 
BO  would  not  entitle  the  President  of  the  Sen- 
ate to  act  as  €k)vemor.  p.  64.  Ofilcial  action 
can  be  neither  coerced  nor  restrained  by  the 
courts.  It  is  the  province  of  the  Governor  to 
construe  for  himself  a  statute  devolving  upon 
him  the  duty  of  issuing  a  commission  or  cer- 
tificate of  election,  and  to  determine  his  coarse 
of  action  thereunder;  and  his  determination  as 
to  one  does  not  impair  the  risrht  of  another 
found  to  be  elected,  nor  does  it  give  the  latter  the 
right  to  seek  relief  in  a  court  of  equity,  p.  316. 

Constitutional  and  statutory  construction.  A 
prior  construction  of  a  State  ConsHtutlon,  hi 
the  absence  of  evidence  of  a  different  intent. 
will  be  regarded  as  adopted  in  its  revis- 
ion, p.  890.  So  a  statutory  provision  adopted 
from  another  State  is  construed  in  aooordance 
with  its  prior  judicial  construction  in  the  State 
from  which  it  is  taken,  p.  876.  The  practical 
construction  given  to  a  statute,  by  awardSne 
alimonv  in  monthly  installments,  must  be  hm 
adopted  by  the  revision  made  after  Uial  con- 
struction had  been  established,    p.  849. 

Special  leoittation  prohibited.  The  subject  of 
an  Act  enutled  "An  Act  to  Regulate  Actkas 
for  Ubel,"  is  sufficiently  expressed  In  its  titk: 
p.  582.  It  is  not  invalid  as  unequal  or  pardal 
because  its  provisions  apply  only  to  publisher 
of  newspapers.  Jd,  Laws  public  in  their  ob- 
jects mav  be  confined  to  a  particular  dasB  of 
persons  if  they  be  general  in  their  applicaticA 
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to  all  that  class.  Jd,  Neither  is  the  Act  in- 
valid, on  the  ground  that  it  deprives  a  person 
of  *'  a  certain  remedy  in  the  laws/'  for  injo- 
ries  or  wrongs  to  his  reputation.  Id.  But  a 
statute  incorporating  a  building  and  loan  asso- 
ciation, and  which  attempts  to  confer  special 
privileges,  is  in  violation  of  the  fundamental 
law.  p.  289.  A  statute  that  cannot  be  re- 
duced to  a  general  rule  is  not  a  general  law. 
p.  210. 

State  courts;  jvrisdietum.  As  to  territorial 
limitation,  it  is  held  that  the  courts  of  one 
State  have  no  jurisdiction  over  a  suit  involving 
title  to  land  included  within  a  strip  which  by 
compact  with  another  State  has  been  brought 
under  the  sovereignty  of  the  latter  State.  Any 
remedy  which  exists  must  be  enforced  in  the 
courts  of  the  latter  State,  p.  220.  So  a  court 
of  one  State  cannot  restrain  a  citizen  of  that 
State  from  prosecuting  a  suit  in  another  State, 
on  the  ground  that  the  decree  mav  vary  from 
its  own  or  from  the  decision  of  the  United 
States  Supreme  Court,  p.  2(M3.  Where  a  man 
changes  bis  domicil  in  good  faith  to  another 
State,  pending  proceedings  for  appointment  of 
a  guardian  over  him,  and  there  resides  with 
the  assent  of  such  guardian,  until  his  death, 
the  courts  of  that  State  have  original  Jurisdic- 
tion of  the  probate  of  his  will.  p.  254.  The 
superintending  control  of  the  Missouri  Supreme 
Ck>urt  over  the  court  of  appeals  of  that  State, 
by  mandamus,  prohibition  and  certiorari,  is  not 
limited  to  cases  which  may  be  certified  to  it 
under  the  provisions  of  the  Constitution,  p. 
476.  A  bona  fide  question  for  controversy 
must  exist  in  Maryland  in  order  to  obtain  a 
judicial  declaration  as  to  the  construction  of  a 
will.  p.  816.  The  constitutional  grant  of  ex- 
clusive jurisdiction  to  probate  courts  places  the 
assets  of  decedents*  estates  beyond  the  reach  of 
process  from  other  tribunals,  p.  812.  It  is  with- 
in the  discretion  of  the  trial  court  to  require  the 
plaintiff,  suing  for  a  physical  injury  allied  to 
DC  permanent,  to  submit  to  an  examination  by 
competent  physicians— in  furtherance  of  Jus- 
tice,   p.  808. 

Prcxtice  and  procedure  in  etate  courts.  Filing 
an  answer  to  the  merits  waives  any  objection 
to  jurisdiction  over  the  person,  p.  850.  An 
amendment  to  a  complaint  after  trial,  which  pro- 
poses an  entire  change  in  the  theory  of  the  case  is 
properly  refused.  p.440.  A  demurrer  to  the  an- 
swer reaches  a  complaint  which  states  no  cause 
of  action,  p.  812.  A  conversation  by  telephone 
is  not  inadmissible  evidence  because  the  wit- 
ness does  not.  identify  the  voice,  p.  589.  The 
permission  of  leading  questions  is  in  the  discre- 
tion of  the  trial  court,  p.  114.  Under  the  prac- 
tice in  North  Carolina,  where  specific  issues  are 
submitted  presenting  questions  of  fact  or  of  mix- 
ed law  and  fact,  it  is  for  the  court,  upon  the  find- 
ings, to  say  whether  plaintiff  is  entitled  to  re- 
cover, p.  647.  A  char^  should  not  be  given 
when  there  is  not  sufiScient  evidence  fainy  to 
raise  an  issue  of  fact.  p.  689.  The  court 
charges  upon  the  law  of  the  case,  and  the  Jury 
must  conform  thereto,  p.  788.  If  defendant 
fails  to  object  that  an  action  for  fraud  and  one 
on  breach  of  warranty  are  set  out  in  each  count, 
the  court  may  properly  submit  to  the  Jurjr  both 
causes  on  eAch  count,  p.  184.  Where  imma- 
terial or  improper  questions  for  special  findings 
are  submitted  to  a  jury  at  request  of  the  party 
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complaining,  a  discharge  of  the  jury  without 
answering  tnem  is  error  without  prejudice,  p. 
129.  To  render  the  exclusion  of  testimony  er- 
ror the  record  must  show  the  ground  for  the  ex- 
clusion, p.  221.  An  oDJoction  to  evidence  as 
^'incompetent  and  immaterial''  is  sufficient  to 
apprise  the  court  of  the  real  nature  of  the  ob- 
jection, where  specific  objections  have  been  re- 
peatedly ureed.  p.  599.  When  no  objection 
18  made  the  Incompetency  or  illegality  will  not 
be  considered  on  error  or  appeal,  p.  129.  The 
remedv  was  by  motion  to  strike  out  p.  688. 
The  admission  of  incompetent  evidence  upon  a 
point  which  is  established  beyond  dispute  by 
other  evidence  is  not  material  error.  Id.  A 
new  trial  may  be  had  as  to  a  part  of  the  issues 
in  a  case,  under  the  California  Code.  p.  88. 
The  givini^  of  notice  of  intention  to  move  for  a 
new  trial  is  sufiScientl^  shown  by  a  recital  in  the 
order  denying  a  motion  '*upon  the  grounds  set 
forth  in  the  notice  of  motion."  p.  754.  A  de- 
cree declaring  a  person  entitled  to  a  share  of  a 
legacy,  with  interest,  but  making  no  decree  for 
any  money,  is  not  final,  p.  778.  There  is  no 
limitation  upon  the  time  within  which  an  appeal 
will  lie  from  an  interlocutory  decree  settling  the 
principles  of  a  cause.  Id.  A  bill  of  excep- 
tions is  not  defective  in  failing  to  copy  a  mort- 
gage as  part  of  the  evidence  where  it  refers 
to  the  transcript  where  it  will  be  found  copied, 
p.  88.  Affidavits  are  not  admissible  in  an  ap- 
pellate court  to  show  that  fa  bill  of  exceptions 
was  improperly  allowed  and  signed  by  the 
trial  judge,  p.  567.  A  translation  of  evidence 
by  the  shorthand  reporter,  not  sufficiently  iden- 
tified, is  no  part  of  the  record,  though  inserted 
in  the  proper  place  in  a  skeleton  bill  of  excep- 
tions. Appellee's  additional  abstract  is  not  to 
be  taken  as  admitted,  although  not  in  terms 
denied,  p.  184.  The  finding  of  a  referee  is 
conclusive  upon  the  court  of  appeals  if  there 
was  enough  evidence  before  him  to  call  for  his 
opinion  upon  that  subject,  p.  894.  Erroneous 
admission  of  evidence  which  is  subsequently 
withdrawn  from  the  Jury  will  not  constitute 
ground  for  reversal  where  not  calculated  to 
work  injury,  p.  684.  But  material  evidence 
erroneously  admitted  will  not  be  held  harmless 
unless  upon  other  evidence  admitted  a  verdict 
against  it  would  be  set  aside,    p.  699. 

Judicial  determination.  Wnere  facts  pre- 
sented by  the  answer  were  subject  matter  with- 
in the  jurisdiction  of  the  court,  an  adjudica- 
tion  in  favor  of  the  plaintiff  is  a  bar  to  subse- 
quent action.  Such  adjudication  made  at  a 
party's  request  estops  him  from  denying  its 
valiclity.  p.  142.  A  justice's  judgment  ren- 
dered outside  the  limits  of  his  jurisdiction  is 
illegal  and  void.  p.  825.  At  common  law, 
Dies  daminieus  non  est  dies  juridieus—The 
Lord's  Day  is  not  a  day  for  legal  proceedings; 
and  a  Judgment  rendered  on  that  day  is  void, 
p.  658.  No  presumption  is  entertained  of  jur- 
isdiction over  a  nonresident  adverse  party.  A 
judgment  without  citation  or  appearance  is  not 
a  Judicial  determination.  Where  summary 
powers  are  conferred  on  a  court,  its  decision  is 
regarded  as  those  of  courts  of  limited  and 
special  jurisdiction.  To  render  a  decree  of 
adoption  of  a  child  valid  the  court  must  have 
had  Jurisdiction  over  the  parents  as  well  as  the 
parties  to  the  adoption.  Estoppels,  to  be  bind- 
ing, must  be  mutual.    There  is  a  marked  dis- 
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tinetiot)  between  Jarisdiclion  and  the  exercise  of 
Jurisdiction.  A  decree  rendered  without  Juris- 
diction estops  DO  one  and  may  be  collaterally 
assailed,    p.  620. 

BjfUabi  to  judicial  decmon$.  The  prepura- 
tion  of  the  syllabi  of  judicial  decisions  is  an 
essential  part  of  the  reporter's  work  which  the 
Legislature  cannot  compel  the  Judges  to  per- 
form, especially  under  a  State  Constitution 
which  provides  that  no  judge  shall  be  aUowed 
to  reportdedsions.  The  question  of  the  vaUditr 
of  a  statute  requiring  the  judges  to  make  such 
syllabi  can  be  determined  6nly  by  the  state 
supreme  court,    p  806. 

State  railroad  eammisiion.  State  commis- 
sioners cannot  fix  rates  for  carriage  between 
points  within  the  State  over  a  route  extending 
across  a  neighboring  State.  Such  power  is 
vested  excludvely  in  Congress,  p.  288.  The 
enforcement  of  a  tariff  of  freight  and  passenger 
rates  which  will  not  pay  the  expenses  of  oper- 
ating a  railroad  is  an  abuse  of  their  discretion, 
and  IS  a  taking  of  railroad  property  without 
just  compensation,  p.  061.  The  schedule  of 
rates  fixed  by  them  is  not  conclusive  as  against 
judicial  inquiry;  the  effect  of  the  Florida  statute 
is  merely  to  make  them  adequate  evidence  of 
the  correctness  of  their  action  in  the  absence  of 
countervailing  proof  that  they  have  exceeded 
their  powers  or  abused  their  discretion.  But 
courts  will  not  interfere  upon  a  complaint  made 
as  to  one  or  several  rates  onlv,  or  where  the 
established  rates  are  not  assailed  as  an  entirety. 
The  courts  have  no  power  to  make  freight  or 
passenger  rates.  Id.  So  long  as  public  officers 
confine  themselves  to  duties  confided  to  them 
by  law-courts  will  not  interfere  to  see  whe^r 
they  are  acting  wisely  or  Judiciouslv.    p.  449. 

Panage  of  StUa.  The  inrovision  of  Rhode  Is- 
land Constitution  relating  to  the  passage  of  bills 
creating  corporations  is  mandatory  and  must  be 
complied  with.  Such  provision  relates  to  pri- 
vate corporations,  but  it  is  doubtful  whether  it 
relates  to  public  corporations.  A  statute  inoor- 
porating  a  voting  district  in  a  town  is  not  un- 
constitutional because  it  is  left  to  be  represented 
as  a  part  of  the  town  within  which  it  is.    p.  295. 

Board  of  agriculture.  The  granting  of  a 
license  to  mine  phosphate  rock  in  navifl»ble 
streams  being  in  the  discretion  of  the  state 
Board  of  Agriculture,  the  issuance  of  such 
license  will  not  be  compelled  by  mandamus, 
and  the  conditions  on  which  it  refuses  to  erant 
the  license  are  immaterial.  A  statute  giving 
such  discretion  to  the  board  is  not  in  violation 
of  the  14th  Amendment,  the  license  being  in 
the  nature  of  a  special  privilege  and  not  a  com- 
mon right,    p.  841. 

Municipal  coTTporationajimproyemsnle;  u>ater 
supply.  The  Wisconsin  Law  giving  town  super- 
visors authori^  over  its  villages,  where  the 
powers  granted  are  clearly  defined  by  reference 
to  powers  granted  to  the  village  boards,  is  not 
void  for  uncertainty.  The  enlargement  of  the 
IMwers  of  town  authorities  without  incorpora- 
tion of  the  villages  is  not  unconstitutional. 
And  the  fact  that  money  is  expended  for  im- 
provements in  a  village,*  such  as  waterworks, 
fire  protection  or  police,  does  not  violate  any 
constitutional  restriction  or  public  policy,  p. 
472.  A  borough  under  the  Pennsylvania  Act 
has  no  power  to  carrv  its  water  supply  outside 
the  borough.  But  dwellers  in  towns  and  vil- 
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l#ges,  as  well  as  riparian  ownen.  may  use  tbe 
water  of  a  stream  if  they  have  aooeaa  tbeieto  \ij 
means  of  a  highway.  So  a  water  company  osder 
the  Act  cannot  a^^ly  the  water  to  the  use  of 
another  borough  or  of  industries  remote  horn 
its  borough,  p.  586.  The  contract  of  a  water 
company  with  a  borou^  under  an  ordinance 
passed  by  a  council  the  majority  of  whidi  were 
directors  of  the  coinpany  is  void  under  the  Fens- 
sylvania  Statute.  Payment  for  water  actuaDj 
furnished  under  such,  oonlract  for  some  yean 
creates  no  contract  to  accept  and  pay  fn-  it  in 
the  future,  p.  122.  The  words  onHnmneeB  and 
bf-lau>$  are  synonymous,  p.  26L  A  mere  an- 
ticipated or  threatened  lettmg  of  a  contract  for 
the  construction  of  waterworks,  winch  has 
ripened  into  nothing  injurious  to  the  taxpayer, 
will  not  authorize  an  injunction,    p.  260. 

Street  improwmente.  When  it  beoomes  rea 
sonably  necessary  to  the  use  of  a  street  and  the 
easement  thereon  to  remove  earth  or  rock,  the 
public  authorities  may  do  so  and  may  di^xne 
of  the  materials  removed,  as  a  right  inddent  to 
the  public  easement;  so  when  the  sole  pur- 
pose is  the  construction  of  a  sewer.  But  the 
city  has  no  right  to  appropriate  materials  un- 
necessarily removed,  to  the  pa^rm^nt  of  the  con- 
tractor for  construction  of  the  sewer.  In  sucii 
case  it  becomes  liable  to  the  o¥mer  of  the  soil 
for  the  value  of  the  stone  as  it  lay  in  the  ledge, 
and  which  was  quarried  and  appropriated,  p. 
881. 

School  eyetem.  An  Act  to  estaUiah  nuhfic 
schools  in  a  city  establishes  a  school  sys- 
tem for  that  city;  and  tenitory  annexed  to 
the  dtv  by  subsequent  special  laws  becomes  a 
part  of  it  for  school  as  well  as  other  munidpsl 
purposes;  and  a  statute  amendini?  a  charier  of 
a  city  need  not  express  in  its  title  the  effect  of 
a  change  in  the  boundaries  of  its  school  dis- 
tricts, p.  46.  Separation  of  territory  from  a 
municipal  corporatirn  does  not  affect  tne  liabQ- 
ity  of  the  old  corporation  which  retains  all  its 
property,  including  that  which  falls  within  the 
limits  of  another  corporation  formed  by  the 
separation.   Id, 

Board  of  excise.  Under  the  power  to  remove 
an  inspector,  the  Board  of  Excise  of  the  City 
of  New  York  cannot  suspend  him  indefinitely 
without  pay.  p.  854.  An  inspector  snfilcient^ 
tenders  performance  of  his  auties  by  offer  to 
discharge  them  and  attendance  at  the  office  of 
the  board.     Id. 

Taxation;  civil  dieisions  of  State,  \fter  leg- 
islative recognition  of  diviuon  of  connties  into 
townships  and  of  a  particular  township  ai 
such,  it  is  too  late  to  question  its  existence, 
p.  672. 

In  aid  of  railroad  construction.  The  L^^ 
lature  may  tax  property  in  a  township  to  aid 
railroad  construction,  with  the  assent  ot  the 
residents;  and  that  the  election  manifestiDjr 
their  assent  was  without  authority  of  law  h 
immaterial.  But  the  county  treasurer  canaoc 
be  compelled  to  pay  interest  on  township  boadi 
accrued  prior  to  the  completion  of  the  rail- 
road through  the  township,    p.  673. 

Exemption;  local  taxation,  A  tax  law  whicb 
practically  exempts  the  owners  of  real  estate 
in  a  county  from  contributing  to  the  neoeassnr 
expenses  of  the  county  government  is  in  rioia- 
tion  of  the  Maiyhind  mM  of  Rights,  p  5S8L 
So  an  Act  which  provides  that  personal  propel^ 
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in  an  onorganized  county  shall  be  sabject  to 
taxation  in  the  nearest  organized  county  is,  as 
to  local  purposes,  invalid ;  but  it  is  not  an  unlaw- 
ful discrimination  to  tax  personal  property 
within  unorganized  counties  and  leave  untaxed 
the  real  property  therein;  as  a  tax  relatine  to 
such  counties  is  not  local  or  special,    p.  718. 

Tax  Mle  as  evidence.  The  recitals  in  a  tax 
deed  are  evidence  upon  the  question  of  sale  in 
one  tract,  notwithstanding  the  covenant  of  the 
collector  that  he  observea  the  directions  of  the 
law.    p.  786. 

VdUateral  inheritance  and  auceemion  tax. 
The  interest  of  a  nonresident  in  the  estate  of 
his  deceased  brother  is  subject  to  this  tax.  The 
words  **  being  in  this  State  "  in  the  Maryland 
Code  imposing  a  collateral  inheritance  tax,  refer 
to  the  proper^  and  not  to  the  person,  p.  873. 
The  New  York  statute  exempting  from  taxation 
personal  propertv  of  corporations  does  not  in- 
clude religious,  literary  or  charitable  corpora- 
tions; and  suchcorporationsare  liable  to  this  tax, 
notwithstanding  tney  may  be  exempt  under  the 
law  of  the  place  of  their  origin,  p.  206.  But 
before  one  can  be  subjected  to  special  taxation, 
either  he  or  his  property  must  be  brought  with- 
in the  terms  of  the  law.     p.  464. 

Btuineee  lieeneee,  A  clause  in  a  State  Code 
prohibiting  any  traveling  agent  from  selling 
certain  commodities  without  a  state  license  is 
not  unconstitutional  as  applied  to  sales  of  com- 
modities manufactured  outside  of  the  State, 
p.  706.  Liquors  purchased  in  another  State, 
though  delivered  in  original  packages,  become 
subject  to  the  laws  of  the  State  where  deliv- 
ered«  as  to  their  use  and  disposal,  p.  110.  An 
ordinance  which  leaves  it  open  for  the  com- 
mon council  to  flx  the  license  fee  for  a  busi- 
ness and  gives  the  council  a  right  to  delegate 
such  power  to  the  mavor,  and  does  not  state 
the  time  of  the  duration  and  validity  of  the 
license,  is  invalid,  p.  261.  Under  a  statute 
which  provides  that  the  common  council  may 
exact  penalties  for  the  violation  of  ordinances, 
DOt  exceeding  $100  for  any  offense,  an  ordi- 
nance which  leaves  it  to  the  court  to  fix  the 
penalty  within  that  amount  is  not  invalid.  Id, 
A  statute  providing  that  licensed  property  used 
in  business  may  be  sold  for  the  license  fee 
without  notice  or  trial,  or  opportunity  to  be 
beard,  is  unconstitutional,  p.  194.  A  d^  is 
not  liable  for  injuries  caused  by  the  act  oi  its 
licensee  by  firing  a  cannon  on  the  public  com- 
mon,   p.  267. 

2.  Contractual  Rblatiokb. 

OoTporatume.  A  corporation  exists  only  in 
contemplation  of  law,  and  can  have  no  legal 
existence  beyond  the  State  which  created  it; 
and  this  although  chartered  in  several  States,  in 
which  case  it  will  be  a  distinct  corporation  in 
each  State  with  distinct  corporate  powers  con- 
ferred by  each  State.  A  State  cannot  by  legis- 
lative declaration  make  foreign  corporations 
domestic  and  thus  deprive  them  of  the  riffht  to 
resort  to  the  federal  courts,  p.  672.  A  con- 
solidated corporation  which  succeeds  to  all  the 
propertv  and  rights  of  the  corporations  merged, 
te  liable  for  all  their  valid  debts  and  liabilities. 
p.  486.  A  corporation  cannot  be  compelled  by 
mandamus  to  transfer  shares  of  its  stock  with- 
out a  written  assignment,  p.  265.  Corpora- 
tions exclusively  for  manufacturing  or  mechan- 
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ical  business  are,  in  Minnesota,  organized  under 
General  Statutes,  chap.  84,  gg  120-148;  all  other 
daases  of  corporations  are  authorized  to  be 
formed  under  sections  109-119.    p.  510. 

Direetan;  eerpieee,  A  director  who  performs 
services  at  the  request  of  the  board  is  entitled 
to  recover  what  the  services  are  reasonably 
worth;  and  in  an  action  therefor  evidetfoe  to 
negative  the  corporate  existence  is  inadmissible; 
but  parol  evidence  may  show  the  adoption  of 
a  resolution,  bv  the  board  where  proceedings 
were  not  recoraed.    p.  878. 

Subeeripdon  to  etoek.  An  agreement  by  sub- 
scribers to  the  stock,  to  have  bonds  secured  by 
morteage  on  the  corporate  property,  equal  in 
amotint  to  their  subscription,  is  illegal  and  void, 
p.  87.  Such  a  stipulation  does  not  make  the 
issuance  of  such  bonds  a  condition  precedent; 
and  the  failure  of  the  company  to  carry  out  the 
agreement  does  not  defeat  liabnity  upon  the  sub- 
scription. Id.  A  subscription  to  the  stock  con- 
stitutes: flrst,a  contract  between  the  subscribers 
themselves;  second,  it  is  a  continuing  offer 
which,  upon  acceptance  by  the  corporation,  be- 
comes a  contract  between  each  subscriber  and 
the  corporation.  The  promoter  of  the  corpora- 
tion is  agent  of  the  body  of  subscribers  until  the 
corporation  is  formed;  and  the  delivery  of  the 
subscription  to  him  makes  it  a  binding  contract 
A  person  sued  for  installments  due  on  his  sub- 
scription cannot  defeat  recovery  by  showinga 
secret  oral  condition  to  his  subscripuon.  p.  796. 
A  stockholder  is  liable  for  the  debtsof  the  corpo- 
ration to  the  extent  of  his  unpaid  subscription; 
and  the  Statute  of  Limitations  does  not  run  in 
favor  of  the  stockholder  until  entry  ofjudgment 
against  the  corporation,  p.  201.  The  Judg- 
ment against  a  corporation  is  conclusive  as  to 
the  existence  and  liability  of  the  corporation, 
and  is  an  indebtedness  for  which  a  stockholder 
is  liable.    Id. 

Banks.  A  resolution  passed  by  stockholders 
before  any  certificates  of  stock  are  issued,  re- 
ducing the  capital  stock  50  per  cent  and  to  the 
minimum  fixed  by  its  charter,  where  publicity 
was  not  given  to  the  subscription  list  and  no 
creditor  knew  what  it  contained,  releases  the 
stockholders  from  all  liability  for  the  additional 
60  per  cent.  p.  160.  A  setoff  cannot  be  al- 
lowed in  favor  of  a  bank  against  a  depositor  for 
the  unauthorized  payment  out  of  his  funds  of  a 
note  on  which  he  was  not  primarily  liable,  p. 
278.  The  bank  has  no  implied  authority  to 
pay  a  note  made  by  a  depositor  out  of  his  de- 
posit, in  the  absence  of  instructions  to  do  so; 
and  a  custom  to  do  so,  to  be  binding,  must  be 
certain  and  uniform  and  be  known  to  both 
parties  to  the  contract.    Id, 

Street  railroads.  A  street  railroad  has  no 
right  after  its  road  is  completed  for  horse  cars 
to  again  disturb  the  surface  of  the  streets  to  lay 
a  cable  for  a  cable  road.    p.  174. 

Express  companies.  Under  the  Dakota  Civil 
Code,  a  provision  in  an  express  company's  con- 
tract, exempting  the  company  from  liability,  is 
of  no  effect  where  the  contract  was  signed  only 
by  the  company's  agent,    p.  842. 

Insu  ran  ce,  accident  policy.  I  n  an  action  on  an 
accident  life  policy  where  the  defense  charges 
suicide,  and  the  jury  have  determined  that  the 
insured  was  insane,  the  Michigan  supreme  court 
will  not  disturb  the  finding,  p.  486.  Evidence 
may  be  submitted  to  the  Jury  on  the  question  of 


870 


H^dUH^  OF  DBCIBIONe. 
(G02VTBA0in^Ii  BSLAXIONB.) 


his  sanity.  Id.  To  work  a  forfeiture  od  the 
ground  of  suicide^  the  assured  must  have  had 
sufflcieut .  mental  capacity  to  distin^niish  the 
moral  quality  of  the  act  and  its  consequences. 
Id,  Tlie  provision  in  an  accident  policy 
which  covers  a  weekly  indemnity  for  injuries 
that  the  insurance  shall  not  extend  to  injuries 
of  which  there  is  no  visible  sign,  has  reference 
to  a  claim  for  weekly  indemnity  only,  not  to  in- 
jurv  resulting  in  death,    p.  448. 

Accident  and  life  policy.  Where  a  widower 
takes  out  a  policy  upon  his  own  life,  pay- 
able to  his  wife  and  children,  without  con- 
tracting another  marria|:e,  the  share  which 
would  belong  to  the  wife  if  living  does  not  lapse 
but  goes  to  the  children  or  their  representatives, 
p.  217.  An  exempt  ion  from  liability  for  death 
from  "inhaling  «is"  means  a  voluntary  act  of 
the  insured,  not  for  accidental  death  from  in- 
haling while  asleep,  p.  448.  "External,  vio- 
lent and  accidental  means"  include  gas  in  the 
atmosphere  inhaled  while  asleep,  m.  Death 
caused  by  suicide  by  one  not  knowing  the  result 
of  his  act  is  "death  by  external,  violent  and  ac- 
cidental means."  p.  486.  Proof  of  anterior 
insanity  will  not  justify  a  forfeiture  of  the  pol- 
icy on  the  ground  of  concealment  if  assured  was 
not  questioned  thereon.    Id, 

Benevolent  aaeodations.  A  benevolent  and 
social  organization  is  in  no  sense  a  partnership. 
Its  articles  of  agreement  constitute  a  contract 
between  the  members  which  courts  will  en- 
force, if  not  contrary  to  public  policy.  Per- 
sons to  whom  all  members  in  good  standing 
have  assigned  their  claims  may  sue  for  money 
paid  in  on  the  formation  of  the  preliminary  or- 
ganization when  the  treasurer  and  one  of  the 
trustees  of  the  organization  refuses  to  give  it 
up.     p.  480. 

Certificate  of  benevolent  aseociation.  In  an 
action  upon  a  benevolent  association  certificate, 
plaintiff  makes  a  prima  fade  case  when  he 
pleads  the  certificate,  perfoimance  on  the  part 
of  the  insured,  death  of  the  assured  and  non- 
performance on  the  part  of  the  insurer,  p. 
4C9.  A  constitution  of  a  voluntary  associa- 
tion is  a  mere  bv-law,  and  a  member  is  bound 
to  take  notice  oi  the  reserved  power  to  amend 
the  same.  Where  a  change  is  regularly  made 
in  a  by-law  no  actionable  wrong  is  done  to 
members  or  their  beneficiaries.  No  more  than 
nominal  damages  can  be  recovered  for  the  de- 
pletion of  the  class  in  the  benefit  society  to 
which  the  person  insured  belongs.    Id, 

Firepolicy.  A  policy  valid  on  its  face  and 
merely  voidable  at  the  option  of  the  company 
is  to  be  treated  as  "other  insurance"  in  respect 
to  a  clause  in  a  later  insurance  defining  a  pro- 
portionate liability,  p.  542.  A  fire  policy,  to 
to  be  void  in  case  of  chan^  in  the  risk  without 
knowledge  or  consent  of  insurer,  is  avoided  by 
a  temporary  increase  of  risk  and  does  not  re- 
vive upon  termination  of  such  increase,  p. 
508.  A  provision  in  a  policy  that  the  insur- 
ance shall  not  inure  to  l3ie  benefit  of  any  car- 
rier is  not  in  restraint  of  trade.  It  ceases  to  be 
operative  if  the  insured  contracts  to  give  a  ear- 
ner any  right  under  the  policy,  p.  424.  Aft- 
er liability  actually  attaches  under  a  policy 
the  entire  relation  between  the  parties  is 
chan^  to  that  of  debtor  and  creditor,  p.  523. 
A  building  is  entirely  destroyed  when  all  the 
combustible  material  in  it  is  destroyed  although 
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portions  of  wall  are  left  standing.  Sabmiasiaii  to 
arbitrators  of  the  amount  of  loss  is  not  a  waiver 
of  the  benefits  of  the  Wiaconsin  statute  making 
the  amount  stated  in  the  policy  the  measure  of 
damages.  Id.  An  insurer's  option  to  pay  or 
rebuild  does  not  raise  an  equity  in  favor  of 
a  third  person  on  his  election  to  paj,  though  en- 
titled to  the  use  of  the  structure  if  rebuilt,  p. 
1 70.  An  action  brought  upon  an  adjustment  on 
accepted  proofs  cannot  be  sustained  where  the 
amount  agreed  on  has  been  paid  in  full,  merely 
because  of  error  in  the  settlement  p.  543.  The 
provisions  of  the  Wisconsin  statute- establishing 
the  value  of  insured  real  property  apply  to  con- 
tracts made  in  other  States,  p.  5^  The  ex- 
amination of  accounts  being  incidental  to  a 
suit  upon  an  insurance  policy,  a  compulsory 
reference  will  not  be  ordered,  p.  271.  LapK 
of  time  will  not  bar  a  suit  in  equity  to  reforms 
policy  which  is  auxiliary  to  an  action  of  law  if 
the  latter  was  brought  within  the  time  limited, 
p.  189. 

Carrier  of  property.  Agents  to  whom  goodi 
are  billed  may  maintain  action  as  trustees  of  an 
express  trust,  in  Missouri,  for  breach  of  carrier's 
contract,  p.  539.  To  justify  delivery  to  the  true 
owner  tbe  carrier  must  prove  the  ownership. 
Id.  Any  delivery  to  a  purchaser  before  shippcfs 
have  parted  with  the  right  of  possession  is  at  the 
carrier's  risk.  Id.  A  railroad  company  as  a 
common  carrier  cannot  in  Nebraska  limit  lis 
liability  bv  special  agreement  with  a  shipper, 
p.  129.  A  stipulation  a^inst  liability  unless 
the  claim  is  presented  within  sixty  day?  does 
not  require  notice  or  demand  where  there  is  a 
total  failure  to  transmit  p.  224.  A  certificate 
of  insurance  confers  no  rieht  on  the  carrier 
where  the  policy  warrantea  the  insurance  not 
to  inure  to  the  benefit  of  an^  carrier,  p.  424. 
A  railroad  company  receivmg  horses  from  a 
connecting  line,  the  freight  upon  which  has  been 
prepaid  at  a  reduced  rate,  may  carry  them  to 
their  destination  and  have  a  lien  for  the  balance 
of  the  freight,     p.  786. 

Ca/rrier  of  menages.  A  limitation  of  liability 
in  the  contract  of  a  carrier  of  a  telegram  can- 
not be  extended  ^yond  its  terms,     p.  224. 

Stoppage  in  transitu.  Until  deliverer  to  the 
consignee,  of  property  in  transit,  the  right  of 
stoppage  in  transit  a  continues  whether  con- 
signee was  insolvent  or  not,  unless  otherwise 
agreed,  or  some  usage  existed  to  the  contrary, 
p.  647.  The  right  is  superior  to  attachment  or 
execution  against  vendee,  and  to  the  lien  of 
the  carrier  for  charges  on  other  goods  stipu- 
lated in  the  bill  of  lading.    Id. 

Parinerehip,  A  partner  has  no  authori^  to 
execute  a  sealed  note  which  will  bind  the  nrm. 
p.  521.  One  partner  may  purchase  the  other 
partner's  property  and  thus  secure  exemption 
from  execution  thereon  as  individual  property, 
if  there  be  no  intent  to  defraud,  althougn  the 
firm  is  insolvent,  p.  114.  A  partnership  in  an 
insurance  agency  for  as  lond  a  time  as  the  oar- 
ties  shall  mutually  agree  can  be  diasolvea  at 
pleasure,  although  consideration  be  paid  for  an 
interest  in  the  business,  p.  769.  On  diasolutioQ 
neither  partner  can  compel  the  other  to  pay  for 
the  good  will  of  the  business;  each  may  continue 
in  ms  own  name.    id. 

Phyeidan.  Where  the  statute  prohihits  an 
unlicensed  physician  from  practicing  as  such, 
a  contract  to  p{^  a  fee  for  such  services  is  void. 
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p.  43.  An  ameDdmeiit  to  such  statute,  which 
proTides  that  it  shall  not  apply  to  certain  physi- 
cians, cannot  validate  a  contract  made  before 
passing  of  the  amendment.  Id.  Services  ren- 
dered by  an  unlicensed  physician  do  not  cod- 
atitute  a  consideration  for  an  express  promise 
to  pay.    Id. 

Surety$hip.  Sureties  on  an  official  bond 
conditioned  for  faithful  performance  of  duty  as 
assignee  of  insolvent  are  not  liable  for  his  con- 
version of  property  to  the  use  of  the  estate,  p. 
168.  The  executor  of  a  surety  for  the  trustee 
of  shares  of  stock  cannot  recover  of  a  pledgee 
of  the  stock  who  sold  it  and  applied  the  pro- 
ceeds to  the  individual  debt  of  the  trustee, 
the  interest  paid  to  shield  the  trustee  although 
be  recovers  the  proceeds  of  the  sale.  p. 
746.  A  train  conductor  intrusted  with  a  pack- 
age of  money  by  an  express  company  may 
be  found  guilty  of  negligence  and  his  sureties 
be  liable  on  his  bond  to  the  express  company. 
p.  482.  The  opinion  of  the  superintendent  of 
the  express  company  is  not  admissible  in  evi- 
dence as  to  the  guilt  of  another  taking  the 
money.  Id.  Under  the  bond  of  such  con- 
ductor a  surety  cannot  defend  on  the  ground 
that  a  temporary  leave  of  absence  had  been 
given  to  the  principal  during  which  absence  the 
person  who  took  the  money  had  been  in  charge 
of  the  train  and  thus  became  acquainted  with  the 
place  where  the  money  was  kept.  Id.  The  re- 
covery may  exceed  the  penalty  of  the  bond  so  as 
to  include  interest  from  the  time  of  a  demand 
for  payment,  and,  if  no  demand  was  made^  from 
the  time  of  service  of  the  writ.    Id. 

Special  ctrntracU.  A  contract  for  support  of 
an  infant  daughter  may  be  sued  upon  for  its 
breach  by  the  contractor.  Under  such  con- 
tract it  is  the  duty  of  the  contractor  to  pre- 
pare a  suitable  place  to  keep  the  beneficiary; 
and  the  proper  measure  of  damages  for  breach 
of  such  contract  is  the  difference  in  value  be- 
tween the  care  she  received  and  that  called  for 
by  the  contract,  p.  519.  An  agreement  under 
oeai  between  a  landholder  and  a  corporation, 
his  lessee,  is  binding  upon  the  lessee  and  iU  as- 
signs with  notice,  although  n«t  incorporated  in 
the  lease  nor  recorded  as  a  part  thereof;  and 
the  lawful  restrictive  covenant  in  respect  to  the 
manner  of  using  leased  property  will  be  en- 
forced in  equity,    p.  5Tp. 

Subscriptions.  No  action  to  enforce  a  gratui- 
tous promise  canbe  maintained,however  worthy 
the  object,  p.  468.  This  principle  was  ap- 
plied to  a  subscription  paper  to  provide  money 
to  pay  off  a  mortgage  upon  a  church.  Pay- 
ment by  a  subscrit^r  of  part  of  his  subscrip- 
tion does  not  make  the  balance  of  the  subscrip- 
tion valid.  Id.  A  conditional  subscription  be- 
comes absolute  when  the  condition  is  per- 
formed. And  a  receipt  of  money  according 
to  the  conditions  of  a  certain  letter  conclusively 
shows  that  a  check  for  which  it  was  given  was 
received  as  pajment  of  the  subscription,  p. 
761.  Parol  evidence  is  not  admissible  to  prove 
an  agreement  to  accept  a  bond  instead  of  the 
check;  and  the  right  of  action  upon  the  check 
18  not  affected  by  a  condition  subsequent  upon 
which  the  subscription  is  made.  Id.  In  an 
action  upon  a  contract  to  obtain  subscriptions 
evidence  is  admissible  to  explain  the  words 
"order  obtained."  p.  859.  When  the  com- 
pany refuses,  without  sufficient  cause,  to  fur- 
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nish  to  the  agent  the  engines  ordered  bv  him  to 
supply  his  demand,  he  will  be  entitled  to  his 
commissions  on  the  endues  ordered  and  his 
reasonable  exi>enditures  m  their  undertaking, 
p.  587.  But  a  claim  for  damages  for  destruction 
of  his  business  is  too  indefinite.  Id.  Under  a 
clause  in  a  contract  obliging  manufacturers  to 
furnish  engines  giving  no  arbitrary  right  to 
refuse,  the  validity  of  a  refusal  must  be  shown 
by  evidence.  Id.  The  party  performing  the 
contract  may  recover  direct  profits  as  distin- 
guished from  speculative,  and  the  party  in  de- 
fault must  show  that  the  expenditures  were  un- 
reasonable. Remote  and  speculative  profits 
cannot  be  recovered.  Id.  Damages  which  are 
the  leeal  and  natural  result  of  the  act  done, 
though  somewhat  contingent,  are  not  too  re- 
mote. Id.  Exact  and  absolute  proof  is  not 
required  where  profits  were  prevented  by  the 
party  in  fault.     Id. 

Sale  of  lands.  Three  things  are  necessary  to 
constitute  a  binding  contract  of  sale:  first,  an  un- 
conditional acceptance  within  the  time  limited; 
second,  notice  of  such  acceptance  also  within 
the  time;  third,  compliance  with  the  terms  of 
the  offer  before  the  expiration  of  the  time  lim- 
ited, p.  94.  A  mere  proposal  to  sell  land  does 
not  of  itself  constitute  a  valid  contract,  enforce- 
able against  the  heirs  of  the  party  making  the 
proposal.  To  render  it  sucn  the  acceptance 
must  be  unconditional,  and  notice  thereof  be 
communicated,  or  an  act  be  done  which  the 
party  agrees  to  treat  as  notice.  If  a  condition 
be  affixed,  or  if  there  be  any  modification  in 
the  offer,  it  constitutes  a  rejection  of  the  offer; 
and  the  burden  of  proof  of  acceptance  and 
notice  rests  with  him  claiming  to  have  accepted. 
Id.  To  defeat  a  suit  to  compel  a  party  to  take 
land  it  is  sufficient  for  defendant  to  show  that 
the  title  complainant  is  prepared  to  give  is 
doubtful,  p.  161.  A  contract  to  sell  land  to 
a  firm  in  its  name  may  be  enforced  in  equity 
and  the  deed  be  decreed  to  be  executed  to  the 
partners  as  tenants  in  common,  p.  739.  Where 
such  a  contract  of  vendor  is  a  mere  speculation 
equity  will  not  lend  its  aid  to  enforce  it;  but 
one  who  has  acquired  an  equitable  title  in  the 
land  may  enter  into  another  agreement  for  its 
sale  to  a  third  party.  Equity  will  not  enforce 
performance  in  favor  of  vendor  where  the  title 
IS  uncertain.    Id. 

Lease.  Parol  evidence  is  admissible  to  iden- 
tify leased  premises,  and  one  who  has  leased  a 
house,  taken  possession  under  it,  and  paid  rent, 
cannot  repudiate  it  because  the  number  of  the 
house  is  not  stated,  p.  880.  The  obligations 
under  a  written  lease  cannot  be  affected  by  evi- 
dence of  a  contemporary  parol  contract  to  ditch 
the  premises,  p.  806.  The  owner  who  leases  a 
builaing  having  a  common  stairway  to  different 
tenants  must  keep  the  stairway  in  safe  and  con- 
venient repair,    p.  458. 

Sale  of  goods  and  chattels.  A  sale  is  not  com- 
pleted until  separation  of  the  particular  articles 
from  the  common  stock  and  its  delivery  to  the 
carrier.  A  contract  to  sell  a  gallon  of  whisky 
generally  is  consummated  only  at  the  place 
where  delivery  is  made  to  the  carrier,  the 
freight  being  paid  by  the  purchaser  and  no  con- 
tract made  to  deliver  otherwise,  p.  199.  A 
paper  transferring  property  to  a  creditor,  in  con- 
sioeration  that  grantee  cancel  the  indebtedness 
and  agree  to  pay  claims  of  certain  preferred 
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creditors,  where  do  trust  is  reserved,  is  a  sale, 
not  an  a^gnment.  p.  1 39.  A  contract  for  the 
sale  of  stock  deliverable  at  any  time  within 
three  years  is  not  within  the  Statute  of  Frauds, 
p.  887.  A  general  warranty  of  freedom  from 
diseases  includes  those  which  are  infectious 
and  contagious  and  renders  a  warrantor  liable 
for  damages  to  other  stock  infected  by  such 
disease,  and  for  such  other  damages  as  are  the 
natural  result  of  the  breach  of  warranty,  p. 
184. 

Commercial  paj)er.  The  negotiability  of  a 
note,  to  give  the  right  to  an  assignee  to  sue,  de- 
pends upon  the  law  merchant  and  is  not  af- 
lected  by  state  statutes.  A  clause  bindine  the 
maker  to  pay  exchange  between  two  places 
where  no  fixed  rate  is  established  by  law  or  by 
the  note  itself  defeats  its  negotiability,  p.  192. 
While  a  stipulation  for  attorney's  fees  in  addi- 
tion to  interest  is  void.  p.  60.  A  condition  in 
a  note,  reserving  title  to  the  property  sold,  re- 
duces it  to  a  mere  contract.  Id.  A  recital 
that  it  is  given  for  land  purchased  does  not  con- 
stitute notice  that  the  sale  was  oral.  The  party 
taking  it  in  payment  of  a  pre-existing  debt 
holds  It  subject  to  any  defense  available  against 
the  payee,  p.  414.  A  stipulation  on  the  face 
of  a  note,  that  it  is  given  to  secure  payment  of 
a  church  debt,  does  not  make  it  a  contract  of 
guaranty.  Evidence  is  not  admissible  to  prove 
a  condition  which  defeats  the  obligation  to  pay. 
p.  868.  Ratification  of  commercial  paper  may 
be  either  express  or  imi)lied.  p.  521.  The 
Statute  of  Limitations  be^ns  running  against  a 
demand  note  bearing  interest,  at  its  date; 
and  payment  of  interest  such  as  will  take  it  out 
of  the  statute  may  be  proved  by  parbL  p.  894. 
A  note  in  which  ''  the  directors ''  of  a  corpo- 
ration promised  to  pay,  and  signed  without  any 
ofiQcial  desijgnation  to  the  signatures,  is  on  its 
face  an  obligation  of  the  parties;  and  the  ques- 
tion of  iodividual  or  corporate  liabilitv  must 
be  raised  by  a  proper  answer  and  not  by  de- 
murrer,   p.  897. 

Indorsement.  The  indorser  of  a  note  com- 
plete on  its  face,  who  delivers  it  to  the  mi^er 
to  be  carried  to  the  payee,  is  not  liable  for  the 
increased  amount  if  the  maker  raises  it  before 
delivering  it.  p.  576.  An  indorsement  in 
blank  before  delivery  makes  indorser  liable  as 
second  indorser  only.  p.  709.  The  words 
"credit  the  drawer,"  signed  by  indorser  in 
blank,  are  not  a  guaranty  but  a  statement  ad- 
visory that  it  is  for  the  accommodation  of  prior 
parties.  If  for  more  than  $50,  this  must  be  de- 
termined without  regard  to  parol  testimony. 
The  alteration  without  authority  from  the 
holder  of  a  note,  if  material,  discharges  an  ac- 
commodation indorser  who  did  not  consent 
p.  724.  To  render  an  indorsement  of  part  pay- 
ment admissible  in  evidence  as  acknowledg- 
ment of  debt,  it  must  appear  to  have  been  made 
before  the  Statute  of  Limitations  can  have  oper- 
ated, p.  894.  In  a  suit  by  executor  of  payee 
against  administrator  of  maker  neither  plaintiff 
nor  his  wife  can  testify  as  to  the  length  of  time 
he  had  possession  of  the  note  or  that  the  indorse- 
ments were  made  in  the  lifetime  of  the  obligor. 
Id.  Purchasers  from  payee  after  maturity  can- 
not sue  subsequent  indorsers,  where  interme- 
diate holders  as  collateral  surrendered  it  but 
failed  to  cancel  their  indorsements,    p.  759. 

Against  public  policy,  A  contract  between 
8  L.  n.  A. 


DaciBioNS. 

RnUAXXONS.) 

attorneys  and  others  to  defend  all  peraoos « 
for  violations  of  the  Liquor  Law  is  ai^Dst  pub- 
lic policy  and  void,  and  the  attom^s  cbuboC 
recover  for  their  servicea  tliereunder.  p.  OL 
The  question  whether  a  contract  was  entered 
into  in  good  faith,  and  was  legal  and  bindinir, 
or  was  an  oppressive  monopoly,  is  a  mixed 
question  of  law  and  fact.    p.    738. 

Option  deals,  A  sale  by  the  equitable  owner 
of  corporate  stock  held  by  truateea  ireaslers 
the  seller's  interest  subject  to  the  trust,  and  is 
not  void  under  the  statutes  making  such  con- 
tracts void  unless  made  by  the  owner  or  as- 
signee of  the  stock,  p.  78c  A  sufficient  tend- 
er on  the  part  of  the  seller  may  be  made  fay 
mail,  within  the  time  spedfieci  in  the  a^^ee- 
ment.  Id.  Where  the  defense  is  th&t  it  is  a 
wagering  contract  the  court  must  go  behind  the 
contiract  in  order  to  ascertain  its  true  character: 
and  where  doubt  is  cast  on  its  validity,  the 
party  claiming  any  right  under  it  must  show 
that  the  intention  was  to  make  delivery  ot  the 
thing  contracted  for;  but  the  testimony  of  a 
commission  merchant  that  he  settled  alleged 
losses  bv  ''ringing  up"  in  the  board  of  tnde 
fails  to  show  a  5o/ia./Ed:e  purchase,  p.  679.  In 
an  action  on  a  promissory  note,  the  defense  be- 
inff  that  it  was  given  for  losses  sustained  by  the 
sale  of  options,  where  there  was  no  intention 
on  the  one  hand  to  receive  and  on  the  other  to 
deliver  the  thing  contracted  for,  no  recovery 
can  be  had  on  the  contract.    idL 

8.    FiDUCIABY  RBLATIOir& 

Agent  and  attorn^,  A  power  of  attorney  to 
sell  and  convey  does  not  confer  authori^  to 
give  the  property  away.  p.  754.  The  failoie 
of  an  agent  to  communicate  information  lo  his 
principal  is  a  breach  of  duty;  but  aa  notice  such 
failure  does  not  affect  third  parties,  p.  568. 
Rule  applied  to  notice  that  a  partner  had  with- 
drawn from  a  firm  to  which  the  agent  is  at- 
temptiu^  to  make  a  sale.  Id.  Notice  of  a 
fact  which  exempts  a  party  from  liability  is 
notice  of  all  subsequent  transactions  between 
the  parties;  and  notice  to  a  special  representa- 
tive of  withdra^val  of  a  member  of  a  firm  is 
notice  to  the  dealers  he  represents.    Id. 

Trust  estate  created  bjf  bank  depont.  A  de- 
posit in  a  bank  in  the  name  of  another  penon 
is  a  deposit  in  trust,  although  depositor  retains 
the  deposit  book  till  his  death,  p.  9KI.  A 
trust  completely  constituted  cannot  be  revoked; 
and  the  estate  of  the  trustee  will  be  liable  there- 
for after  his  death.    Id. 

Estates  of  decedent.  Proceedings  for  the  set- 
tlement of  a  decedent's  estate,  by  whidi  certain 
stock  of  a  municipal  corpoiWtlon  is  allotted  to 
his  widow,  will  not  bind  the  corporation  if  it  is 
neither  party  nor  privy  to  the  suit  and  has  no 
notice  thereof,  if  the  stock  is  suffered  to  remaia 
on  its  books  in  the  name  of  tif  e  decedent's  es- 
tate, p.  811.  When  a  power  is  given  to  exec- 
utors to  sell  and  dispose  of  parts  of  testaloc's 
estate  and  a  division  of  the  estate  f  s  to  be  made 
at  a  certain  time  if  all  the  beneficial les die  with- 
out issue,  exception,  in  the  power  6f  sale,  as  to 
public  securities,  ceases,  ana  the  exe;catorsmsy 
thereafter  dispose  of  them;  and  this  power  may 
be  exercised  by  one  or  more  of  the  ^xecolon. 
The  statutory  restriction  in  South  Carcfbiaupoa 
the  power  or  an  executor  to  dispose  or  penonal 
property  without  an  order  of  sale  does  dM  ^W^f 
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to  choeee  in  actioii;  and  aoertificate  of  stock  of  a 
municipal  corpojration  is  a  chose  in  action.  The 
burden  of  diowing  that  the  stock  was  within 
the  ezcepti<Mi  in  the  power  of  sale  is  upon  the 
pUuntifl  in  an  action  against  the  corporation. 

J^rtMfMp,  A  snrriTing  partner  of  an  in- 
sohrent  banking  firm  dissolved  bv  the  death  of 
one  partner  bef  orebanking  hours,  has  no  author- 
itjto  receive  drafts  and  checks  from  a  collecting 
bank,  and  credit  the  same  to  the  collecting  bank. 
The  assignees  of  such  a  firm  cannot  hold  the 
proceeds  of  checks  and  drafts  so  received  by 
the  surviving  partner,  p.  284.  A  creditor  of 
a  partnership  has  no  lien  on  the  property  in  the 
hands  of  the  surviving  partner,  within  the 
meaning  of  the  section  of  the  Montana  Code  in 
relation  to  the  issuance  of  attachment  p.  291. 
A  surviving  partner  does  not  hold  the  partner- 
ship propertv  as  a  trustee  so  as  to  exempt  him 
from  levy  of  an  attachment  in  an  action  upon 
promissory  notes  made  by  the  firm.    Id. 

4.   DOMBSTIC  RbLATIONS. 

Htudand  and  wfe,  A  devise  to  a  wife  bars 
dower  when  the  two  provisions  cannot  stand 
together.  Case  instanced,  p.  497.  Instance 
where  a  husband  devised  to  his  wife  a  fee  in 
his  dwelling  house  and  land  connected,  and  a 
life  estate  only  in  the  residue  of  his  real  estate. 
p.  785.  A  bank  book  already  in  possession  of 
a  wife  does  not  pass  to  her  as  a  gift  from  her 
husband  by  bis  sayine  to  her  "You  may  have 
it,  it  is  yours."  p.  SbO.  A  woman  who  by 
antenuptial  contract  becomes  entitled  to  a  life 
estate  in  premises  insured,  where  the  policy 
provides  that  it  shall  be  void  in  case  of  any 
change  in  the  title  or  possession  ''except  by  suc- 
cession by  reason  of  the  death  of  the  assured" 
is  not  entitled  to  any  interest  in  the  proceeds 
of  the  policy.  In  the  absence  of  any  covenant 
or  contract  that  the  husband  should  insure  for 
her  benefit  she  has  no  equitable  interest  in  the 
proceeds,  p.  170.  A  note  of  a  married 
woman,  if  valid  in  the  State  where  made,  is 
enforceable  against  her  in  another  State,  p. 
214.  A  wife  may  sue  a  firm  of  which  her  hus- 
band is  a  member  on  a  lease  of  her  separate 
property;  and  in  such  action  the  husband  can 
alone  interpose  the  defense  of  legal  unity  by 
marriage,  p.  889.  A  decree  for  alimony  in 
divorce  a  vinculo,  made  without  reserve,  is 
final,  p.  849.  A  widow  as  administratrix  can- 
not recover  back  money  paid  on  a  Just  claim 
against  her  husband's  estate,    p.  845. 

Conxeyance  to  married  woman,  A  convey- 
ance to  a  married  woman  prior  to  the  W.\a. 
Code  did  not  create  in  her  a  separate  estete;  the 
husband  obtained  thereby  a  freehold  during 
their  Joint  lives,  with  remainder  in  fee  to  the 
wife.  On  a  conveyance  by  them,  by  a  deed  void 
as  to  her,  the  purchaser  was  entitled  to  posses- 
sion till  her  husband's  death;  and  the  right  of 
entry  does  not  accrue  to  her  and  her  heirs,  nor 
does  the  Statute  of  Limitations  run  against  them 
till  his  death,  p.  826.  No  conduct  on  the  part 
of  the  wife  towards  her  husband  can  constitute 
such  fraud  as  would  justify  a  court  of  equity  in 
sotting -aside  a  deed  of  conveyance  made  to  her 
by  him;  but  expenses  incurred  by  him  in  im- 
proving her  property  should  be  made  a  charge 
upon  her  separate  premises,  p.  801.  Land 
purchased  -by  a  wife  with  her  nusband's  pen- 
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sion  money  is  exempt  from  execution  for  his 
debts,  p.  219.  A  deed  to  a  married  woman, 
to  her  use,  free  from  interference  of  any  hus- 
band, defeats  a  right  to  curtesy  on  her  death, 
p.  857.  A  convevance,  by  husband  to  wife,  of 
the  homestead,  gives  her  the  1ml  title  subject 
to  the  homestead  rights,  p.  781.  She  is  re- 
garded as  the  "former  owner"  under  the  Cali- 
fornia Civil  Code,  in  case  of  divorce.  Id,  On 
a  conveyance  in  fee  to  her  of  land  purchased 
on  execution  asainst  her  husband  an  inchoate 
right  of  dower  u  merged  in  the  fee.    p.  447. 

Ganveuanee  by  hudMnd  and  wife.  If  a  deed 
of  wife  s  land  sold  by  husband  and  wife  be 
void  because  of  defective  certificate  of  her  ex- 
amination and  acknowledgment,  it  passes  no 
right;  and  a  purchaser  from  her  after  her  hus- 
band's death  obtains  a  valid  titl&  The  cove- 
nant of  warranty  binds  the  woman  no  further 
than  to  pass  her  land;  and  neither  she  nor 
her  second  purchaser  is  estopped  from  recov- 
ering the  land  from  the  first  purchaser.  Dur- 
ing coverture  she  cannot  ratify  the  void  deed  by 
any  act  in  pais,  and  after  coverture  she  can  onlv 
do  soin  the  manner  prescribed  by  statute,  p.  826. 
The  wife's  status  in  one  State  cannot  affect  tho 
laws  of  another  State  with  reference  to  the.  con- 
vevance of  the  real  estate  situated  there.  Her 
acknowledgment  to  a  deed  of  her  separate  estate 
must  conform  to  the  law  of  the  State  wherein 
the  land  lies.  p.  214.  There  is  nothing  in  the 
law  of  Tennessee  which  prevents  a  married 
woman  from  conveving  her  separate  estate 
without  her  husbana  ioining  in  the  deed.    Id, 

Parent  and  child.  An  adopted  child  cannot 
inherit  from  its  adopted  parent,  unless  ito 
adoption  was  in  stnct  accordance  with  the 
statute,  the  right  to  adopt  being  in  derogation 
of  common  law.  p.  620.  Consent  lies  at  the 
foundation  and  is  essential  to  give  Jurisdiction 
when  the  parents  are  living.  Id,  A  parent 
mav  cancel  the  contract  for  his  son's  services 
and  recover  for  services  already  rendered,  if  the 
employer  insists  on  work  done  on  Sundays. 

Master  and  servant;  hiring.  A  hiring  for 
one  year,  with  monthly  paymente  of  wases,  is 
an  entire  contract.  There  is  no  general  cus- 
tom that  a  hired  person  may  be  discharged  on 
a  month's  notice.  Co-servants  coming  to  blows 
with  each  other,  is  not  a  cause  for  discharge 
from  service.  In  case  of  unlawful  discharge 
the  damages  are  measured  b^  the  wages,  and 
reasonable  diligence  to  obtain  employment, 
p.  187. 

6.  Pkofebty  abd  Profbbtt  Rights  and 
Rkmbdibs. 

Chnveyanee,  An  insrrument  which  grants, 
bargains,  eto..  a  piece  of  land,  in  consideration 
of  services  of  grantee  in  taking  care  of  grantor 
vests  an  equitable  title  in  grantee  as  an  execu- 
tory contract;  and  the  right  of  grantee  to  re- 
cover depends  upon  her  performance  of  the 
contract,    p.  886. 

By  deed.  Executing  a  deed  to  a  son  and  de- 
livering it  to  a  third  party  to  record,  without 
intimation  that  it  should  be  kept  subject  to 
grantor's  order  or  control,  is  an  absolute  de- 
Bvery  at  the  time;  and  a  subsequent  filing  of 
reconi  is  a  delivery  to  the  son,  as  of  the  date 
of  the  first  delivery,  p.  299.  A  covenant 
against  incumbrances  is  broken  the  instant  the 
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conveyance  is  made,  by  an  outstanding  ease- 
ment of  any  kind.  Every  right  or  interest  in 
diminution  of  the  value,  but  consistent  with 
passage  of  the  fee,  is  an  incumbrance;  and 
cveiy  lawful  use  out  of,  or  over,  the  estate,  is 
an  easement  against  which,  except  a  high- 
way, a  full  covenant  will  protect  grantee,  p. 
789. 

Deed  to  corporation.  A  deed  to  a  corpora- 
tion, made  before  its  organization  and  deliv- 
ered to  a  third  party  to  be  delivered  to  the 
corporation  after  its  organization,  operates  as 
a  valid  conveyance  from  the  date  or  delivery 
to  it.    p.  588. 

Beed  cannot  be  altered,  A  deed  cannot  be 
invalidated  by  parol  proof  showing  no  consid- 
eration, nor  that  the  object  or  purpose  of  the 
delivery  was  different  from  that  implied  by  its 
terms;  but  it  may  be  set  aside  for  fraud  or  du- 
ress, and  the  trust  arising  m^  be  enforced  in 
face  of  its  express  terms,  llie  fraud  must 
consist  in  a  false  representation  of  a  material 
fact,  and  the  person  defrauded  must  have  used 
caution  and  diligence  to  detect  its  falsity,  p. 
801. 

Conveyance  by  imolvent.  A  voluntary  as- 
signment, valid  by  the  laws  where  made,  will 
be  upheld  by  the  courts  of  another  State,  p. 
702.  Land  conveyed  by  an  insolvent  does  not 
pass  to  assignee  by  a  subsequent  assignment, 
p.  822.  A  paper  on  its  face  a  bill  of  sale  to  a 
creditor  in  consideration  of  his  canceling  the 
debt  due  him,  and  of  paying  certain  other  pre- 
ferred creditors,  is  a  sale,  and  not  an  assign- 
ment, p.  189.  The  Code  of  Georgia  now 
permits  the  preference  of  one  creditor  to  an- 
other. The  question  of  actual  concealed  fraud 
is  one  of  fact,  and  the  supreme  court  will  not 
Interfere  with  the  discretion  of  the  lower  court 
to  grant  an  injunction  for  that  reason.    Id, 

Tranrfer  by  wiU,  The  provision  of  the  Code 
removing  the  disqualification  of  a  beneficiary 
to  testify  refers  to  the  subscribing  witness  only. 
A  legatee  is  incompetent  to  testify  to  any  part 
of  the  execution  of  a  will,  or  as  to  the  testa 
mentary  capacity  of  the  testator,  p.  699.  A 
will  which  postpones  payment  of  installments 
of  a  will  for  certain  periods  is  not  void  as 
against  public  policy,  p.  370.  A  devise  for 
life,  remainder  to  children  of  devisee  and  their 
heirs  forever,  is  construed  as  giving  the  fee 
simple  to  the  first  takers,  p.  209.  A  direction 
by  will  to  convert  testator's  estate  into  money 
for  the  purposes  of  the  will  operates  as  an 
equitable  conversion  of  the  real  estate  into 
personalty  at  the  time  of  his  death,  p.  145. 
In  a  devise  of  a  life  estate  to  a  wife,  the  estate 
then  to  go  to  testator's  heirs,  such  heirs  take  a 
vested  remainder  in  fee  simple,  which  will  pass 
by  conveyance,  p.  690.  The  intent  to  create 
a  contingent  remainder  to  legal  heirs  must  be 
clearly  expressed;  the  law  favors  the  vesting 
of  remainders.  Id,  A  will  providing  for  di- 
vision of  moneys  after  death  of  le^tee,  among 
her  children,  annexing  the  condition  of  sur- 
vivorship to  the  children,  and  not  to  their  issue, 
the  interest  of  the  issue  of  her  child  dying  dur- 
ing her  lifetime  becomes  vested,  p.  778. 
When  the  language  of  a  will  cannot  be  made 
consistent  with  facts  to  which  it  refers,  parol 
evidence  is  admissible  to  ascertain  its  meaning, 
p  847. 

Devise;  remainders;  contingent  and  tfeeted. 
3  L.  R  A. 


Where  an  estate  is  given  to  an  eldest  son  for 
life,  and  after  to  his  eldest  son  in  fee^  and  in 
default  of  issue  to  other  sons  in  sucoemon,  and 
in  default  of  issue  then  to  testator's  daugfaten 
in  the  same  manner,  the  subsequent  limitatkHis 
to  the  daughters  and  their  sons  are  alternative 
substitutes,  and  take  effect  only  in  case  the  pre- 
ceding limitations  should  never  take  effect 
p.  816.  A  gift  to  a  daughter  for  life, with  con- 
tingent remainder  over  to  her  unborn  eldest 
son  in  fee,  does  not  constitute  a  "fee  tail  gen- 
eral. "  Id.  Where  several  of  the  children  died 
during  testator's  life  without  male  issue,  the 
limitations  to  them  are  eliminated.  Id.  On  a 
limitation  over  to  a  devisee  for  life,  after  indefi- 
nite failure  of  issue  of  a  prior  devisee,  the  in- 
definite is  not  converted  mto  a  definite  failure 
of  issue,  because  the.  devise  over  is  to  a  party 
in  esse  for  life.  Id.  A  remainder  oontittgait 
on  the  payment  of  money  to  brothers  and  sis- 
ters cannot  be  construed  as  a  condition  preced- 
ent to  the  vesting  of  the  estates.  Id.  Where 
the  indefinite  failure  of  issue  male  is  the  event 
on  which  the  devise  over  is  to  take  effect,  it  is 
not  reduced  to  a  definite  limitation  by  the 
death  of  the  life  tenant.    Id. 

Usee  and  trusts  for  charitable  purposes.  The 
English  Law  of  Charitable  Uses  never  was 
the  law  of  New  York,  The  validity  of 
charitable  trusts  is  governed  by  the  same  mk 
as  that  which  governs  trusts  for  other  purposes, 
p.  145.  A  bequest  in  trust  to  a  city  and  the 
presidents  of  two  incorporated  societies  and 
their  successors  is  void  as  an  unlawful  suspen- 
sion of  alienation.  Id.  Where  the  language 
of  a  will  is  plain  and  unambiguous  it  cannot  be 
wrested  from  its  natural  import  to  avoid  the  rale 
against  perpetuities.  Jd.  Giving  property  to 
trustees  of  a  church  constitutes  a  gift  to  the 
diocese  as  it  existed  at  the  execution  of  the 
will,  although  a  new  diocese  has  been  created 
therefrom,    p.  626. 

Mortgagor  and  mortgagee.  The  mortgagor 
of  a  farm  may  cut  a  reasonable  quantity  of 
wood  for  his  use  and  remove  it  on  leaving 
the  farm.  p.  607.  A  schedule  of  articles 
claimed  is  evidence  in  an  action  against  mort- 
gagee to  recover  wood  so  cut.  Id.  A  bona  fide 
mortgagee  without  notice  acquires  by  estoppel 
a  valui  lien  upon  the  proi>er^  as  against  the 
true  owner,  p.  754.  Parties  who  had  succeeded 
to  the  rights  of  the  original  owner  are,  upon  his 
death,  entitled  to  redeem,  and  after  notice  of 
their  rights  will  not  be  cut  off  by  a  foreclosure 
unless  made  parties.  Id.  A  mortgagee  who 
assigns  the  debt  holds  the  legal  title  for  the 
benefit  of  the  assignee.  Where  the  mortgage 
and  debt  are  both  assigned  the  assignee  is 
vested  with  the  full  legal  title,  p.  TO5.  A 
tender  of  the  whole  sum  due  and  refusal  to  ac- 
cept it,  accompanied  by  a  bona  fide  claim  of 
right,  does  not  discharge  the  securi^.  The 
refusal  at  a  place  other  than  that  sti{>u1ated, 
except  upon  certain  conditiona,  is  an  implied 
waiver  oi  the  right  to  payment  at  the  agreed 
place,  p.  90.  Waste  must  be  serious  and  the 
danger  of  destruction  imminent,  to  Justify  the 
appointment  of  a  receiver.  Where  the' pro- 
priety of  such  appointment  is  the  principal 
question,  it  should  not  be  made  untO  the  hear- 
ing. Id,  Rights  of  mortgagor  to  rents  and 
profits  pendente  lite  must  be  recognised  in 
courts  of  the  United  States,  and  they  cannot 
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therefore  appoint  a  receiver  to  take  and  apply 
tbem  on  the  mortgage,  prior  to  sale  and  con- 
firmation. Id,  The  statutory  lien  of  a  livery- 
stable  keeper  is  inferior  to  a  mortgage  duly 
registered,  in  the  absence  of  agency  or  author- 
ization by  the  mortgagee,  p.  654.  After  forty 
years  the  authority  of  an  attorney  to  make  an 
entry  to  foreclose  may  be  inferred,  and  that  the 
lands  were  afterwards  taxed  to  the  person  for 
whom  he  assumed  to  act.     p.  785. 

Fixtures;  what  constitute.  The  criterion  of 
«  fixture  is  (1)  annexation  to  the  freehold;  (2) 
appropriation  or  adaptation  for  the  use  or  pur- 
pose for  which  connected;  (8)  intention  to  make 
It  a  permanent  accession  to  the  freehold.  The 
Intention  will  prevail,  except  as  against  inno- 
cent purchasers  without  notice,  unless  it  be- 
comes a  part  of  the  realty  by  the  act  and  man- 
ner of  annexation,  p.  83.  A  chattel  mortgage 
fiven  on  machineiy  afterwards  placed  iti  a 
uilding  is  equivalent  to  an  agreement  that  it 
shall  continue  to  be  regarded  as  personal  prop- 
erty. It  will  be  deemed  a  prior  lien  where  its 
removal  will  not  injure  the  mortgaged  real  es- 
tate.   Id. 

Rights  of  purchaser  at  foreclosure  sale.  An 
order  on  foreclosure  of  a  statutory  lien  which 
makes  no  provision  as  to  its  enforcement  direct- 
ing sale  of  a  railroad  as  an  entirety  is  in  excess 
of  the  power  of  a  court  of  chancery,  p.  485. 
Moneys  arising  from  foreclosure  sale  come  to 
the  creditor  as  a  payment  made  by  the  law, 
in  the  absence  of  directions  in  the  security,  and 
the  proceeds  will  be  applied  pro  rata  on  the 
different  obligations,  if  there  be  no  condition  in 
the  mortgage  as  to  their  application,  p.  802. 
A  final  decree  in  strict  foreclosure  in  Illinois 
transfers  complete  tide.  p.  259.  Purctfasers 
at  foreclosure  sale  will  be  protected  if  they 
have  no  notice  of  the  invalidity  of  the  deea; 
but  pendency  of  a  suit  to  declare  title  of  mort- 
^gor  invalid  is  notice  to  purchasers  at  the  sale. 
p.  754.  In  an  action  to  quiet  title,  where  the 
validity  of  plaintiff's  claim  depends  on  want  of 
notice,  the  question  whether  defendants  are 
barred  by  statute  is  immaterial.  Id.  In  the 
absence  of  representations  as  to  title  the  pur- 
chaser has  no  remedy  against  the  officer  at  a 
Judicial  sale,  or  plaintiffs  in  the  execution  for 
failure  of  title;  and  representations  by  the  offi- 
cer cannot  make  plaintiffs  liable  unless  made  by 
their  proctuement.    p.  440. 

Lien  of  contractor.  A  lien  in  favor  of  '*  the 
contractor,  subcontractor,  material  man,  etc. ," 
under  the  Act  of  Congress  relating  to  the  Dis- 
trict of  Columbia,  does  not  extend  to  a  subcon- 
tractor under  a  subcontractor,  p.  549.  The 
liens  ot  subcontractors  for  labor  or  materials  are 
DOt  limited,  in  Missouri,  to  the  amount  fixed  by 
the  original  contract,  and  if  filed  in  time  are  not 
defeat^  by  payment  to  the  original  contractor, 
p.  882.  If  the  subcontractor  takes  the  stat- 
utory steps,  he  is  entitled  to  enforce  his  lien 
even  without  notice  thereof  to  the  owner  before 
knowledge  or  notice  of  his  demand,  if  he  has 
paid  to  the  original  contractor  the  full  amount, 
of  the  contract  price,  and  this  has  all  been  ap- 
plied by  the  contractor  to  discharge  other  valid 
claims.    Id. 

Driving  logs  on  navigable  streams.  The 
owner  of  logs,  who  exercises  due  care  to  pre- 
vent jams,  is  not  liable  for  damages  sustained 
by  another  delayed  in  rafting.  One  knowing 
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of  the  obstruction  in  a  stream,  and  driving  his 
rafts  upon  them  without  allowing  the  owner  to 
remove  them,  is  guilty  of  contnbutory  negli- 
gence, p.  406.  Where  a  small  stream  crosses 
a  farm  and  for  a  few  weeks  of  the  year,  by  ar- 
tificial means,  it  can  be  made  capable  of  floating 
logs,  it  is  not  therefore  navigable  in  the  sense 
of  being  a  public  easement;  and  anyone  using 
it  as  such  to  the  injury  of  the  land  of  the  pro- 
prietor is  liable  in  damages.  To  be  navigable 
a  stream  must  be  capable  of  such  floatage  as  is 
of  practical  utility  to  the  public  as  a  highway 
for  trade  and  commerce,  p.  ^609.  A  mill 
owner  on  a  stream  floatable  for  logs  at  certain 
seasons,  who  provides  a  sufficient  sluiceway  for 
logs,  cannot  afterwards  be  compelled  to  enlarge 
the  capacity  of  the  sluice  to  accommodate  a 
larger  floatage,     p.  809. 

Trademarks.  A  device  used  in  common  by 
each  and  all  of  the  members  of  the  cigar  ma- 
kers' union,  indicating  only  that  the  cigars 
covered  by  the  device  are  made  by  some  mem- 
ber of  one  of  the  unions,  is  not  a  legal  trade- 
mark,   p.  125. 

Patent  rights.  The  purchaser  of  a  patented 
machine,  with  notice  of  a  prior  assignment  of 
all  the  patentee's  rights  to  certain,  territory 
cannot  use  the  machine  within  the  limits  of 
such  territory,    p.  656. 

Witness.  One  who  comes  into  Indiana  to 
testify  as  a  witness  cannot  be  served  with  sum- 
mons to  appear  as  a  party  in  the  suit.     p.  266. 

R&medies.  The  grant  of  a  right  of  way  from 
the  street  to  a  hall  for  public  use,  on  the  third 
floor  of  a  building,  will  not  be  protected  after 
abandonment  of  such  story  for  hall  purposes 
the  use  having  become  oppressive  by  change  of 
purposes,  of  the  premises  will  not  be  enforced 
in  equity,  but  redress  must  be  sought  at  law. 
p.  861. 

Election  of  remedies;  accounting  and  tort. 
Filing  a  bill,  by  the  surviving  members  of  a 
partnership  against  the  executor  of  a  deceased 
partner,  to  obtain  an  account,  will  bar  an  ac- 
tion for  tort  for  wrongful  conversion  of  the 
property,     p.  507. 

Right  of  action  defeated.  An  action  for 
breach  of  contract  of  marriage  under  the  Ten- 
nessee Code  abates  by  death  of  the  plaintiff, 
p.  212. 

Accounting  on  common  venture.  A^  person 
must  account  for  advances  made  to  him  on  a 
common  venture  which  fails,  and  after  certain 
allowances  pay  back  the  imexpended  balance, 
p.  881. 

Attachment;  garnishment.  Exemption  of 
"current  wages  for  personal  services  applies 
as  well  to  nonresidents  as  to  residents;  but  a 
balance  due,  and  voluntarily  left  in  the  hands 
of  employers  for  months,  is  not  "current 
wages."  p.  642.  The  amount  which  a  share- 
holder in  a  co-operative  bank  is  entitied  to 
withdraw  may  be  reached  by  trustee  process, 
p.  416. 

Certiorari.  On  certiorari  by  statute,  where 
the  amount  in  controversy  exceeds  $200,  there 
should  be  a  bill  of  exceptions  sealed  by  the 
judge,    p.  187. 

Mtecution.  Execution  cannot  issue  against 
an  administrator  as  such  after  he  has  made  his 
final  settlement,  p.  812.  One  who  by  marri^ 
becomes  a  householder  between  the  date  of  the 
levy  and  the  day  of  the  sale  is  entitied  to  the 
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exemption  of  a  bouwholder.  p.  888.  A  mo- 
UoD  to  dUcbaree  a  Judgment  will  be  granted 
wbere  it  would  be  against  equity  and  good  con- 
science to  require  defendant  to  pay  it.    p.  761. 

Imunction,  Wbere  a  stream  is  not  naviffa- 
ble  for  floating  logs,  and  defendant  claims  we 
rigbt  to  use  it  for  tbat  purpose,  tbe  riparian 
owner  is  entitled  to  injunction  to  prevent  ir- 
repamble  injury  and  to  avoid  a  multiplicity^  of 
suits,  p.  609.  The  doctrine  of  tbe  naviga- 
bility of  a  stream  for  floating  logs  cannot  oe 
expanded  so  as  to  include  small  streams,  al- 
though for  a  few  weeks  in  tbe  year  they  may 
have  floatage  capacity.    Id. 

Mandamus.  Where  a  party  has  a  lesal 
right  to  the  discharge  of  a  ministerial  duty,  oy 
a  public  officer  who  refuses  to  perform  it,  and 
tbe  part^  has  no  other  adequate  remedy,  man- 
damus IS  the  remedy.  A  ministerial  duty  is 
one  imposed  by  law,  an  incident  to  office,  in- 
volving no  discretion,  but  imperative  and  man- 
datory. Wbere  a  township  issues  railroad  aid 
bonds  under  an  unconstitutional  Act,  no 
ministerial  duty  is  cast  upon  the  county  officers 
which  can  be  enforced  bv  mandamus ;  nor 
can  such  unconstitutional  Act  be  validated  by 
the  Legislature,  p.  777.  But  if  an  Act,  with- 
out attempting  to  validate  an  unconstitutional 
Act,  provides  for  payment  of  bonds  issued  in 
aid  of  railroad  by  townships,  it  is  not  subject 
to  the  objection  that  it  does  not  promote  a  pub- 
lie  purpose.  Id,  Mandamus  will  issue  by 
the  supreme  court  to  compel  tbe  Kansas  City 
Court  of  Appeals  to  reinstate  a  case.    p.  476. 

(^o  warranto.  Proceedings  in  the  nature 
of  q%u>  warranto  belong  to  tbe  class  of  ••reme- 
dial cases,"  not  cases  at  law  in  which  trial  by 
jury  is  demandable  as  of  right.  The  object  of 
such  proceedings  against  a  corporation  is  to 
protect  public  interests,  and  the  misuser  of  its 
franchise  must  be  such  as  to  work  injury  to 
the  public.  Acts  ultra  tire%  are  in  excess  of 
power,  and  are  not  necessarily  a  misuser  of  tbe 
franchise  such  as  will  warrant  its  forfeiture; 
but  if  they  affect  merely  the  stockholders  and 
creditors,  who  have  an  adequate  l^al  remedy, 
the  State  will  not  interfere,     p.  510. 

Penal  actions,  A  telegraph  company  is  pro- 
hibited from  sending  messages  on  Sunday 
other  than  those  designed  to  relieve  suffering, 
avert  harm  and  prevent  serious  loss.  In  an 
action  to  recover  a  statutory  penalty  for  failure 
to  transmit  a  Sunday  message,  necessity  must 
be  shown  and  proved.  Proof  that  it  was  im- 
portant, without  proof  of  the  necessity  for 
its  transmission,  is  insufficient  to  render  tbe 
company  liable.  If  plaintiff  states  a  defense 
in  his  complaint,  without  avoiding  it,  be  nul- 
lifies his  complaint,  as  the  right  to  recover  the 
penalty  depends  upon  a  valid  contract,  and 
notice  of  default  on  the  part  of  the  company. 
The  company  cannot  escape  liability  for  failure 
to  transmit  by  showing  that  compensation  was 
not  paid  for  the  same,  or  tliat  its  agent  declined 
to  receive  compensation,    p.  224. 

Beplevin.  Measure  of  damages  for  detention 
of  piano  is  its  rental  value,    p.  194. 

6.    Damages  fob  Torts. 

Action  for  death  of  a  party.  The  statutory 
liability  for  causing  death  by  unlawful  violence 
or  negligence  does  not  survive.  Yet  under  the 
provision  of  tbe  Pennsylvania  Constitution,  the 
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cause  of  action  survives,  but  not  tbe  liability- 
p.  841.  Bringing  in  one  of  the  beneficiaries 
after  the  time  allowed  for  bringing  suit  obvi- 
ates tbe  objection  for  nonjoinder  of  a  necessary 
party,  although  the  action  as  to  him  is  dis- 
missed. A  suit  on  behalf  of  some  beneficiaries 
does  not  affect  the  running  of  the  Statute 
of  Limitations  agaii^Bt  another  not  joined  in  the 
suit.    p.  '567. 

Injury  to  mpport,  by  death  from  mle  qf 
Uquor.  An  action  to  recover  damages  for  an 
injury  to  support  by  the  death  of  plaintiiTa 
husband,  from  liquor  sold  or  nven  to  him,  is 
purely  statutory.  The  Illinois  Dram  Shop  Act 
IS  a  statute  of  a  highly  penal  character,  and  is  to 
receive  a  strict  construction.  It  does  not,  how- 
ever, apply  against  one  who  gives  a  glass  of 
intoxicating  liquor  to  a  friend  without  pe- 
cuniary gain  or  profit,     p.  327. 

OoUmon  on  highway.  Assault  and  battery 
may  be  actionable  without  intent  to  commit 
the  offense.  So  a  person  on  a  bicycle  colliding^ 
with  a  footman  on  the  sidewalk  is  guilty  of  the 
offense.  A  bicycle  is  a  vehicle  as  to  the  '^nile 
of  the  road  "  (pp.  221, 894);  and  a  sidewalk  ia 
for  i)ede8trians,  and  not  for  bicyclists,  p.  221. 
Where  tbe  tow  controls  the  tug  both  vessds- 
are  deem^  but  one  vessel  and  that  vessel  tbe 
tow.  p.  234.  A  wire  cable  used  by  a  ferry 
boat  as  a  guide  across  a  river  in  the  vidni^  of 
the  approach  of  sea  going  vessels  is  an  unlaw- 
ful obstruction  to  navigation.    Id. 

lAbd  and  dander.  Chai^ng  a  wife  with 
deserting  her  husband  in  sickness  is  Ubeloos. 
p.  52.  A  i-eport  in  a  newspaper,  filed  with  a 
petition  for  libel,  is  insufficient  to  make  the  pe- 
tition, good,  where  nothing  is  set  out  in  %ae 
i^6a  as  libelous,  p.  417.  Communications  be- 
tween husband  and  wife  are  pot  within  the  law 
of  slander,  p.  658.  Defamatory  matter  con- 
tained in  a  pleading  is  absolutely  privileged,  p. 
417.  Communications  when  actuated  by  malice 
are  never  privilege,  p.  52.  Defamatory  worda 
in  a  notice  forbidding  trusting  or  harboring  a 
wife  are  not  privilege.  Id.  In  an  action  for 
libel  defendant  may,  under  Connecticut  Re- 
vised Statutes,  prove  his  intent  to  show 
that  it  was  without  malice  and  that  the  pabli- 
cation  was  rendered  libelous  by  mistake  in 
punctuation.  Defendant  may  disclaim  any  in- 
tention to  apply  certain  of  tbe  epithets  charged 
to  plaintiff  and  may  Justify  the  others.  JUL 
To  show  the  absence  of  any  improper  motive 
defendant  may  show  that  his  iniormation  was 
derived  from  previously  published  articles,  and 
may  give  such  articles  in  evidence,  p.  50. 
Mere  oeUef  in  the  truth  of  the  publication  Is 
not  of  itself  enough  to  establish  good  faith  in 
the  publisher.  The  question  of  good  faith  ia 
for  the  Jury  to  detenmne.  p.  532.  The  diieo> 
tion  of  a  husband  to  publish  a  libelous  notice 
forbidding  credit  to  his  wife  constitutes  no  ex- 
cuse or  defense,    p.  52. 

Ca^rrier;  liability  for  injury  to  paasenffmr^ 
caused  by  negligence.  The  omission  of  the  car- 
rier to  exercise  the  highest  care  practicable  con- 
stitutes negligence,  p.  434.  Where  there  is  no 
evidence  on  which  to  base  a  theory  of  pure  ac- 
cident, mere  contributory  negligence  of  the 
passenger  will  not  excuse  the  negligenoe  of  tbe 
carrier  in  f urnislung'  def^ctrre  appliaoces.  p. 
86B.  Where  a  passenger  does  not  expose  him- 
self to  danger  no  question  of  contributory  nq^ 


ligeDce  cao  arise  where  the  injury  resulted  from 
tbe  fall  of  a  bridge.  The  burden  of  overcx>miag 
the  presuiDption  of  neg:ligence  is  od  tbe  carrier, 
pu  484.  Where  there  is  no  platform  the  com- 
pany owes  tbe  duty  to  the  passenger  to  provide 
a  safe  appliance  to  alifi;bt^the  sslest  that  has 
been  known  and  tested.  A  stool  may  be  found 
by  the  jury  not  such  a  safe  appliance,  b.  868. 
It  is  the  duty  of  the  company  to  make  the  ap- 
jriiance  as  safe  as  a  platform.  Id,  A  railroad 
-company  must  carefully  and  skillfully  test  and 
inspect  its  bridges  before  trusting  the  lives  of 
passengers  upon  them,  and  from  time  to  time 
while  in  use— to  ascertain  whether  they  are  be- 
ing impaired  by  use  or  exposure,  p.  484.  A 
passeneer  does  not  lose  his  character  as  such 
by  alii^tinic  at  a  regular  station  although  not  at 
the  terminus  of  his  journey,  p.  683.  An  issue 
tendered  by  a  defendant  that  a  person  was  not  a 
passenger  waives  an  objection  to  the  complaint 
of  the  faihiTe  to  allege  that  he  was  a  passenger, 
p.  166.  If  a  passenger  steps  from  the  train 
while  slowing  up,  looks  ana  sees  no  train  ap- 
proaching, be  has  a  riffht  to  assume  that  none  is 
•coming  at  a  rate  which  precludes  his  crossing 
a  single  track,  p.  688.  The  rule  that  one 
About  to  cross  the  track  must  look  and  listen 
must  be  observed  although  his  view  has  been 
temporarily  obstructed  by  a  passing  train,  p. 
748.  A  less  degree  of  care  is  required  as  to  the 
•condition  of  the  approaches  to  a  train  than  that 
required  as  to  the  roadbed,  machinery,  etc.; 
mere  ordinary  care  as  to  the  former  is  sufficient 
p.  74.  Where  an  elevated  railroad  company 
failed  to  throw  ashes  or  sawdust  upon  a  staircase 
leading  to  Its  station,  during  a  storm  of  sleet  and 
snow  m  the  night,  it  is  pot  such  negligence  as 
willrender  it  liable  for  injury  to  a  passenger  who 
knows  of  the  storm  and  of  its  effects.  Id.  A 
passenger  allowed  to  ride  on  a  special  train, 
in  the  absence  of  collusion  with  the  conductor 
to  defraud  the  company,  becomes  a  passenger 
•entitled  to  the  care  due  from  a  carrier  to  a  pas- 
flenser  on  a  special  train;  and  the  company 
wUl  be  liable  for  his  death  caused  by  derail- 
ment of  its  oar,  notwithstanding  such  passen- 
ger declined  to  enter  the  box  car  at  the  invita- 
tion of  the  conductor,  p.  165.  A  person  may 
Tecover  full  compensation  for  personal  injuries, 
though  at  the  time  suffering  from  a  disease  ag- 
gravated by  the  injury,    p.  484. 

Lms  of  baggage.  A  passenger  on  a  steam- 
boat who  takes  a  stop-over  check  at  an  inter- 
mediate point  cannot  recover  for  loss  of  her 
baggage  by  fire,  where  it  is  placed  in  a  store- 
bouse  at  the  place  of  destination  to  await  her 
arrival,    p.  287. 

Wrongful  expuUion  of  pasienger.  In  an  ac- 
tion for  wrongful  expulsion  of  a  passenger 
•complainant  need  not  allege  that  he  was  com- 
plying with  the  rules  of  the  company,  or  that 
he  was  not  about  to  violate  tbe  same  at  the 
time  of  tbe  expulsion,  p.  788.  The  reason- 
ableness of  a  rule  for  government  of  railroad 
business  is  a  question  of  law.  Id.  A  rule  in- 
bibiting  passengers  from  wearing  the  uniform 
cap  of  an  opposition  line  of  steamera  is  not  a 
reasonable  rule.  Id.  When  a  passenger  wan- 
tonly violates  a  reasonable  rule,  the  obligation 
to  transport  him  ceases,  and  he  may  be  expelled 
at  any  safe  point,  by  no  more  force  than  neces- 
sary for  such  purpose.  Id.  Permitting  an 
intoxicated  passenger  to  enter  a  train  does  not 
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deprive  tbe  carrier  of  a  right  to  eject  him  for 
misconduct,  p.  80.  An  intoxicated  passencer 
beoominff  bc^terous,  threatening  and  generally 
obnoxious,  may  be  ejected  from  the  train  where 
he  had  stopped  it  by  pulling  the  bell  rope.  Id. 
Although  a  common  carrier  owes  a  duty  to  pro- 
tect its  passengers,  and  its  regard  for  the  rights 
of  healthy  passengers  will  authorize  it  to  ter- 
minate the  carriage  of  a  sick  passenger  by 
ejecting  him,  yet  this  right  cannot  be  exercised 
without  due  care  and  provisioD  for  tbe  safety 
of  the  ^ected  passenger,  p.  188.  A  passen- 
ger stricken  with  apoplexy  in  a  rtreet  car  can- 
not be  removed  in  a  speechless  and  helpless 
condition  to  the  open  street,  with  no  effort  to 
procure  him  attention,  without  rendering  the 
carrier  liable  for  resulting  dama^.  Id.  The 
mistake  of  the  driver  in  supposing  a  passenger 
is  drunk  will  not  excuse  the  company  for  a 
wrongful  ejection  from  the  car.  Id.  Where 
the  answer  rests  upon  the  denial  of  any  duty 
in  the  premises,  the  kind  and  degree  of  care  to 
be  exercised  are  not  involved.    Id. 

Railroad  company;  liability  for  ii»  torU; 
damage  to  property.  A  rail  road  company  which 
has  carefully  constructed  its  road  is  not  liable 
for  damage  to  a  watermill  by  clogging  its  wheel 
and  partially  filling  the  stream  with  sand  loos- 
ened by  tbe  construction  of  the  road.    p.  666. 

For  negUgently  setting  out  fire.  The  Colorado 
Act  making  railroad  corporations  liable  f  or  damr 
ages  by  fire  is  not  unconstitutional,  p.  860. 
A  railroad  company  is  liable  for  failure  to  ex- 
ercise due  care  to  extinguish  a  fire  caused  by 
sparks  from  its  engine,  although  not  guilty  of 
negligence  in  setting  the  fire.  p.  ^9.  Testi- 
mony to  the  springing  up  of  a  fire  immediately 
after  the  passing  of  a  train  warrants  an  infer- 
ence that  it  was  caused  by  the  train,  p.  860. 
Whether  due  diligence  has  been  used  in  a  given 
case  by  railroad  employes  in  extinguishing  a 
fire  is  a  question  for  the  jury.    p.  689. 

Vbr  injury  to  traveler  on  highway.  The  fail- 
ure to  place  a  flagman  at  a  crossing  may  ba  neg- 
ligence, although  not  ordered  by  the  railroad 
commissioner,  p.  694.  If  a  tram  cannot  be  so 
run  at  a  dangerouscroesingtbat  it  can  be  stopped 
at  once,  a  flagman  should  be  stationed  to  give 
warning  of  its  approach.  Id.  Although  it  is 
negligence  to  run  a  train  at  high  speed  over  a 
crossing,  a  traveler  who  drives  upon  it  at  a 
slow  trot  when  by  looking  he  could  see  the 
train  is  guilty  of  contributory  negligence.  In 
such  case  he  cannot  recover  unless  there  was 
gross  neffligence  on  the  part  of  the  railroad  com- 
pany. Id.  That  the  engineer  was  temporarily 
disabled  from  controlling  bis  en^e  is  no  ex- 
cuse for  running  at  great  speed  through  a  sta- 
tion or  in  a  street  of  a  populous  city.    p.  6^. 

Contributory  negligence  of  trawler.  A  man 
cannot  omit  ordinary  precautions  on  approach- 
ing a  railroad  crossing,  merely  because  he  finds 
tbe  gates  up.  p.  44.  A  hose  company  driving 
at  a  rapid  rate  on  approaching  a  railroad 
crossing  is  guilty  of  contributory  negligence, 
though  the  gates  were  not  closed  and  the  watch- 
man displayed  no  li^ht  and  gave  no  warning. 
Id.  A  person  is  guilty  of  contributory  neg- 
ligence if  while  dnving  a  heavy  team  he  stops 
near  a  crossing  at  a  point  where  his  view  \s  ob- 
structed by  a  bam,  to  permit  a  train  to  pass, 
and  then  hurries  across  the  track,  without  wait- 
ing to  look  for  other  trains,  where  a  delay  of  a 


878 


RfisuM^  OF  Decisions. 

(CBIMINAIi  Law  and  PBAOnCE. 


minute  or  two  would  have  made  the  track  visible 
beyond  the  bam.  p.  748.  Except  in  cases  of 
gross  negligence  whether  a  person  in  crossing 
a  track  exercises  due  care  is  a  question  of  fact 
for  the  juiy.    p.  688. 

Telegraph  companies.  In  an  action  against  a 
telegraph  company  for  neglect  to  transmit  a 
,  message,  the  difference  between  the  price  at 
which  the  property  was  offered  and  its  market 
value  when  the  acceptance  of  the  offer  should 
have  been  delivered  may  be  recovered  as  dam- 
ages, p.  71.  On  an  admission  that  a  good 
title  to  land  would  have  been  obtained  if  a 
telegram  had  been  promptly  delivered,  the  au- 
thority of  the  agent  to  whom  the  message  was 
directed  cannot  be  questioned.  Id.  Where  the 
complaint  shows  a  right  to  nominal  damages 
demurrer  should  be  overruled.  Nor  is  the 
complaint  demurrable,  on  the  ground  that  the 
message  was  to  be  delivered  l^yond  the  state 
limits,  where  but  part  of  the  penalty  is  claimed. 
Id. 

Master  and  servant;  liability/  of  master  for  in- 
jury to  servant.  An  employer  is  not  liable  for 
an  injury  sustained  by  an  employ6  where  none 
of  the  appliances  furnished,  except  the  one 
which  caused  the  accident,  were  defective,  and 
a  new  and  safe  substitute  for  that  one  had  been 
furnished,  p.  820.  The  servant  of  a  railway 
company  operating  the  road  belonging  to  an- 
other company  cannot  recover  against  the  lessor 
company  for  injuries  sustained  through  neg- 
ligence of  his  emplover  or  its  officers,  p.  567. 
The  conduct  of  children  should  not  be  judged 
by  the  same  rule  which  governs  that  of  adults. 
With  them  ordinary  care  is  that  degree  which 
children  of  the  same  age  ordinarily  exercise; 
and  those  who  employ  them  should  so  instruct 
them  concemine  dangers  of  the  employment 
that  they  may,  bv  the  exercise  of  such  care, 
guard  against  injuries;  and  where  injury  su- 
pervenes in  consequence  of  neglect  to  so 
instruct  them,  an  action  lies  against  the  em- 
ployer,   p.  885. 

Fetiow  servants;  who  wre,  A  laborer  em- 
ployed to  remove  snow,  under  the  immediate 
control  of  a  road  master,  is  a  fellow  servant 
of  a  track  walker  and  a  conductor,  p.  824. 
So  a  section  foreman  and  conductor  of  a  freight 
train  are  fellow  servants.  And  where  a  train 
was  making  a  flying  switch  and  the  view  of  the 
track  was  unobstructed  the  foreman  was  guilty 
of  negligence  in  attempting  to  cross  the  main 
track  diagonally  while  the  rear  section  of  the 
train  was  In  full  view.  p.  868.  Evidence  as  to 
customary  carefulness  of  a  person  is  not  ad- 
missible as  to  his  negligence  at  the  time  of  the 
killing.  Id.  A  brakeman  on  the  forward  end 
of  a  freight  train  which  is  uncoupled  is  a  fellow 
servant  of  the  engineer  who  has  taken  charge 
of  the  train  in  the  absence  of  the  conductor, 
p.  282.  A  superintendent  while  performing 
servant's  work  is  a  servant;  and  whether  he 
undertakes  the  work  of  removing  hatches  or 
orders  it  to  be  done,  he  is  engaged  in  perform- 
ing the  duty  of  a  workman,  p.  659.  A  fore- 
man upon  a  derrick  and  his  assistants  are  fel- 
low servants,  and  evidence  of  a  statement  of 
the  foreman  as  to  how  the  accident  happened 
is  inadmissible  in  an  action  for  the  death  of  one 
of  his  assistants,  p.  820. 

Liability  of  master  for  malicious  acts  of  serv- 
ant.   If  the  carrier  or  its  officers  have  not  been 
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guilty  of  malice,  gross  negligence  or  oppression,, 
exemplary  damages  are  not  recoverable  for  the 
malicious  act  of  the  conductor  causing  injury 
to  the  passenger.  The  mere  retention  of  the 
conductor  in  employment  is  not  a  ratification  of 
a  willful  assault  on  a  passenger.  The  rattfica- 
tion  of  a  servant's  act  is  a  question  of  fact.  p. 
684. 
Nuisance;  flooding  lands.     The  upper  pro- 

{)rietor  on  a  stream  has  no  right  to  remove  a 
edge  of  rock  and  thereby  vary  the  natural  flow 
of  the  stream  to  the  damage  of  one  below  him. 
p.  606.  The  right  to  abate  or  remove  a  nuis- 
ance has  no  application  to  the  removal  of  a  dam 
in  a  navigable  river,  built  under  authority  of 
statute,  p.  747.  On  a  general  exoeption  to 
a  charge  particular  phrases  cannot  be  specially 
excepted  to.    Id. 

Seduction .  A  reformed  woman  is  entitled  to 
damages  for  her  seduction,  p.  529.  Seduction 
means  the  usq  of  influence  or  artifice  on  the 
part  of  the  man  by  which  be  induces  the 
woman  to  surrender  her  chastity  to  his  em- 
braces; hence,  criminal  indulgence  with  a  lewd 
woman  is  not  seduction.  Id.  Where  not  de- 
clared by  law  the  effect  of  evidence  is  for  the 
jury  to  determine.    Id. 

7.  Criminal  Law  ahd  Pbactick. 

Attempts  criminal.  Attempts  which  if  snc- 
cessful  would  result  in  an  indictable  offense, 
are  indictable,  as  attempting  to  destroy  a  dam. 
Defendant  charged  with  such  attempt  eannoi 
prove  a  shoaling  below  the  dam,  as  evidence 
of  his  good  faith  and  legal  right  to  remove  the 
dam,  to  rebut  malice  >in  the  absence  of  proof 
that  he  was  advised  and  honestly  believed  he 
had  such  right.  The  superior  court,  being  a 
court  of  general  jurisdiction  in  regard  to 
special  proceedings  for  erection  of  a  dam,  is 
competent  to  decide  for  itself  whether  or  not  it 
has  power  to  act  upon  a  petition  for  its  erection, 
and  its  action  cannot  be  questioned  on  an  in- 
dictment for  its  attempted  destruction,  p. 
747. 

Criminal  negligence.  Brakemen  are  not 
guilty  of  negligent  homicide  by  omitting  to 
stop  the  train  or  to  signal  the  engineer  to  stop 
after  seeing  a  child  on  the  track;  they  have  no 
legal  duty  m  the  matter  under  the  Texas  Code, 
p.  644.  A  principal  in  an  offense  charged  as 
such  is  incompetent  to  testify  in  behalf  of  the 
other  defendants.    Id. 

Lotteries.  A  lottery  scheme  is  one  of  whidi 
neither  reason,  foresight,  sagacity  nor  design 
can  determine  the  result;  and  a  policy  dealer 
who  receives  money  from  a  person  on  an  agree- 
ment to  repav  him  the  amount  to  be  determined 
by  such  result  is  guilty  of  the  statutory  offense, 
p.  408. 

8ale  of  liquor.  Where  a  member  of  an  asso- 
ciation sells  chips  which  are  received  by  the 
association  in  payment  for  a  drink  or  glass  of 
beer  for  each,  from  beer  brought  from  out  of 
the  State,  the  president  of  the  association,  pres- 
ent at  the  time  and  knowing  the  facts,  mir^  be 
prosecuted  for  violation  of  the  Liquor  Law. 
p.  687. 

Louring  property.  Injuring  "property,** 
within  the  meaning  of  the  Korth  Carolina 
Code,  means  an  injury  to  personal  prop^y, 
for  which  a  party  is  liable  to  arrest,    p.  876. 
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Dtfrauding  creditor.  A  pensioDer  refusing 
to  api>ly  pension  money  to  the  payment  of  his 
debts  is  not  within  theFennsylvania  Act  mak- 
ing it  a  misdemeanor  to  defraud  creditors,  p. 
219. 

Criminal  practice.  When  the  minimum  de- 
gree of  punishment  is  not  above  one  year  in 
uie  penitentiary,  a  statute  which  gives  the 
judge  discretion  to  allow  the  jury  to  disperse 
is  unconstitutional,  p.  210.  A  motion  to  ar- 
rest judgment  cannot  be  sustained  by  the  fact 
8  L.  a  A. 
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that  a  juror  on  a  trial  was  also  a  member  of 
the  grand  jury,  unless  objection  was  made  on 
the  trial,  p.  181.  A  justice  of  the  peace  has 
exdufiive  jurisdiction  over  cases  of  petit  lar- 
ceny. Id,  A  statute  transferring  jurisdiction 
to  another  court  is  not  such  an  ex  poet  facto  law 
as  will  forbid  a  trial  in  the  new  court,  of  an 
offense  committed  prior  to  its  passage.  Id.  A 
statute  diminishing  the  degree  of  punishment 
without  altering  the  kind  governs  punishment 
of  an  oflfense  committed  before  its  passage,  /tf. 
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Acceptance  of  proposal 
Entire;  consideration;  subscription;  con- 
ditions 468 
Rules  of  construction;    interpretation  of 

words ;  custom  and  usage  860 

Separate  instruments  construed  together     679 
Merger  of  preliminary  negotiations;  es- 
toppel; parol  evidence  808 
Oral;  not  to  be  performed  within  a  year;  con- 
tingent performance  after  a  y^ar :  after  a 
series  of  yei^rs ;  to  commence  on  a  future 
day ;  part  performance;  to  transfer  lutein 
est  in  realty;  antenuptial  a«rreements;  to 
pay  by  bequest;  possibility  of  perform- 
ance within  a  year;  performance  depend- 
ing upon  contingent  events;  performance 
not  expected  within  a  year                          887 
Reformation  of  instrument  180 
Executory  and  executed                                761 
Executory ;  for  sale  of  corporate  stock         784 
Dlegal,  inunoral,  against  public  policy  or  to 
control  operations  of  government,  not  en- 
forceable                                                     681 
Wagering                                                          679 
Law  of  place                                                   702 
Conveyance ;  voluntary,  validity  of             822 
Corporations ;  simulated  subscriptions  87 
Duty  of  subscriber  to  stock  of;  secret  ar- 
rangements void :  obligation  to  pay  for 
shares ;  terms  not  varied  by  parol 
Limitation  of  powers 
Compensation  for  services  of  directors 
Personal  liability  of  directors  on  contract 
Effect  of  consolidation 
Court  of  Claims.   See  ATjAbama  CiiAiMS. 
Courts ;  federal ;  ancillary  jurisdiction 

Federal  Jurisdiction  of  suit  against  state 

railroad  commissionerB  288 

Interference  with  other  departments  of 

government  58 

I       Interference  with  executive  816 

66  881 


796 
174 
878 
807 
486 

180 


882 
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Courts— continued. 

Interference  with  other  courts;  comity        SOS 
Jurisdiction ;  legislative  Acts  210 

Covenant;  restrictinflr  use  of  property;  not 
to  build;  to  keep  street  open;  enforce- 
ment of  1179 
Against  incumbrance ;  what  is  an  incum- 
brance; measure  of  damage;  breach  of 
covenant,  action  for  780 
Criminal  law.   See  also  Tbial. 

Protection  of  rights  of  accused  210 

Custom.   See  Contracts. 
Damages*   See  also  Coysnant. 

Measure  of  684 

Measure  of,  for  expulsion  of  paawnger  from 

train  738 

For  breach  of  contract;  loss  of  profits; 
special  circumstances ;  on  breach  by  ven- 
dor ;  on  breach  by  vendee;  gains  or  profits 
from  collateral  enterprises;  speculative 
profits ;  remote  considerations  587 

For  land  taken  in  eminent  domain;  market 
value:  advantages  and  disadvantages 
from  appropriation;  value  at  the  time 
taken ;  consideration  of  location  88 

For  wrongful  discharge  from  service  137 

For  death  from  sale  of  intoxicating  drinks  8K7 
I>eath*   See  Action  ob  Sure. 
Dedication ;  of  streets  and  highways  881 

Deed;  delivery  of  200 

To  married  woman  801 

By  married  woman ;  acknowledgment  826 

To  secure  support  for  life  886 

Bestriotlon  of  use  of  property  679 

Consideration  provable  by  parol ;  redtal  of 
consideration  801 

DiTOroe ;  meaning  of  fUB 

]>ower:  right  of;  provision  in  lieu  of;  election, 

when  neoesaary;  effect  of  497 

Due  process  of  law*     See  Conbtixu- 

TiONAii  Law. 
Easement ;  protected  by  equity  801 

Emblements*  See  Lani>u>bd  and  Tsnant. 
Eminent  domain ;  exercise  of:  compensa- 
tion; title  to  land  taken;  transfer  to  dif- 
ferent use  174 
Damaging  property;  change  of  grade;  tak- 

lng«whatis  247 

Injury  to  abutting  lands  by  railroad  665 

New  servitude  not  imposed  without  further 
condemnation  881 

Equitable  conversion;  of  realty  into  per- 
sonalty 146 
Equity*   See  also  EAflsmNT. 

Jurisdiction  to  reform  instrument;  giving 

complete  relief  189 

Bnforcement  of  covenant  579 

Setting  aside  conveyance';  what  most  be 

proved;  undue  influence  801 

Estoppel;  to  deny  terms  of  contract  806 

Evidence;  parol,  as  to  written  instrument      808 

Parol,  as  to  written  instruments;  exceptions  380 

Parol,  to  explain  latent  ambiguity  801 

Parol,  to  vary  or  contradict  contract  761 

Parol,  not  admissible  to  vary  writing  796 

To  reform  instrument  180 

To  mitigate  damages  for  libel  09 

Of  value  of  land  condemned  88 

Physical  examination  to  prove  personal  in- ' 

juries  808 

8  L.  R.  A. 


Ezecation  and  Judicial  sale.  See  also 
Lbvt  and  Sxizubs.  ^ 
When  sheriff  may  act  by  deputy:  no  war- 
ranty implied;  protection  of  bona  )Ue 
purchasers;  doctrine  of  eaoeat  emptor; 
what  interest  of  debtor  passes  40 

Against  personal  representative,  void  SIS 

Exemption*   See  Leyt  and  Ssizubk. 
Ez   post    fkcto    laws*     See   CovsTin;. 

TiONAi.  Law. 
Fixtures ;  test  of;  machinery  S 

Geneva  award*   See  Ai.abama  Claims. 
Gift ;  causa  mortis ;  of  bank  book;  valldtty  of 

the  gift  2» 

Guaranty;  liability  on  lOB 

HighwwuyB ;  liability  for  aoddents  upon        ts: 
Homicide ;  negligent,  indictable  614 

Husband  and  wiffe;  authority  9f  wife  to 
mortgage  estate  without  her  husband 
joining  tli 

Incumbrance*   See  Ck>yHNAKT. 
Indictntent  and  ^l^fi^pw^i^A^A^*^  foi*  main- 
taining a  lottery,  etc.  49 
For  negligent  homicide                                   644 
Ii^unction ;  distinarulshed  from  mandamus     9 
By  federal  court  against  state  raitroad  oom- 

missioners  36 

To  restrain  trespass  6V 

To  restrain  unfair  competition  in  bostnesi  78t 
InsolTencgr  and  sssignment  Ibr  cred- 
itors ;  what  does  not  pass  6S 
Law  of  place  US 
Assignment  with    preferences:  annexing 
schedule;  sufficiency  of  schedule  and  alH- 
davit                                                             vm 
Insurance;  life;  provisions  which  avoid  pol- 
icy; violation  of  law;  deafii  caused  by  med- 
ical treatment;  influence  of  liquor;  sui- 
cide; effect  of  insanity  481 
AssiDSt  accident;  conditions  in  policy;  ex- 
ternal and  visible  sign  of  injury:  death 
from  chance  event,  out  of  usual  conns; 
proximate  cause  of  injury  or  death;  stip- 
ulations and  exceptions;  prohibited  em- 
ployment; voluntary   exposure  to  un- 
necessary danger:  intentioiial  injuies; 
evidence  4tf 
Reformation  of  policy  li^ 
Fire;  election  to  rebuild  110 
Fire;  when  liability  fixed;  value  of  property 
in  case  of  total  destruction                        aS 
Judgment ;  when  a  bar:  oonolualvtmeoB.        10 
liSAdlord  and  tenant;  right  to  enble- 

ments  IM 

Iievy  and  selsnre;  exemption  from  eaeoa- 

tion  «S 

Ubel  and  slander;  by  statements  in  jsiOi- 
cial  pleadings  and  proceedings  Ot 

Copying-  article  from  other  papen  W 

license*    See  also   MumczPAi.  GospoaA- 
noNS. 
To  hawkers  and  peddlers;  Talidity  of  IQS 

liimitation  of  actions;  against  earrfer  by 
special  contract  of  carrier  S0 

Logs*     See  WATBBS  AKO  WATKHOOVBSSi. 

liOtterj*,  or  giune  of  Chance*  ^ 

Mandamus ;  as  a  remedy;  purposes  pmely 
mandatory  ;  distinguished  from  Injune- 
tion;  discretion  as  to  issuingr;  cannot  tiy 
title  to  office;  distinguished  from  prohibi- 
tion M 
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nnm— continued. 
For  what  purpofles  Issued;  requisites  to  ap- 
plioation;  to  compel  Issuance  of  corpo- 
rate stock  9S5 
To  set  aside  service  of  process                       8B6 
F;    Nature  of   the  process;  requisites ;  clear 
leflral  right  must  be  shown;  duty  of  officer 
to  act:  to  control  discretion;  to  chief  ex- 
ecutiye  of  State  777 
Not  control  official  discretion  810 
To  inferior  tribunal  476 
ICajrter  ajid  servaiiti  fellow  servants,  who 

are;  liability  of  master  560 

BCUl  owners.    See  Waters  ^sj>  Water- 

OOUBSBS. 

Mortg^ftgfe ;  aselflrnment  of  debt  carries  se- 
curity 786 
Blffht  to  cut  timber  on  mortffa«:ed  land         607 
MnnidLpal  oorporatioiifl ;  liability  for 
acts  of  agents  or  officers;  for  acts  of  li- 
censee: for  accidents  on  streets                   M7 
Ordinances,  by-laws,  and  resolutions;  pow- 
ers to  Uoense  and  regulate  business;  pen- 
alties 261 
Powers  and  burdens  472 
If  avt^rable    waters.    See   Watbbs  akd 

Watbrooubses. 
Ne^lifl^ence.     See  also  Cabbibbs;  RAHi- 

BOADS. 

By  parent ;  imputing  to  child ;  contributory 

negligence  of  child  885 

Duty  to  supply  flagmen  at  crossingB ;  duty 
of  traveler  at  crosshig ;  contributory  neg- 
ligence 504 
In  setting  out  fires  680 
Criminal,  defined ;  of  servant.  Imputed  to 
master                                                          644 

Opttons ;  wagering  contracts  void  670 

Ordinances.  See  MuNioiPAii  Corpora- 
tions. 

Partnership ;  limited :  liability :  removal  of 

cause  608 

Goodwill ;  sale  of ;  passes  with  business ;  i^ 

rights  of  respective  partners  760 

Penalties.   See  Municipal  Corporations. 

Pensi«in ;  protection  of,  from  attachment        210 

Perpetuities ;  statute  against ;  trusts  In  re- 
spect to  personal  property ;  charitable  uses  146 

Pleading^ ;  in  action  against  telegraph  com- 
pany 84 

Power;  construction  of  764 

Principal  and  afl^ent ;  agent's  liability  on 

contract  807 

Principal  and  surety ;  Uabllity  of  surety; 
release  of  168 

Idabillty  of  surety  on  penal  bond ;  extent  of  482 

Probate ;  Jurisdiction ;  rules  of  practice         812 

Prohibition;  distinguished  from  manda^ 
mus ;  design  and  object  of  writ ;  discretion 
as  to  issuing;  not  to  review  or  correct 
either  law  or  fact ;  prohibits  Judicial  pro- 
oeedlngs  only  66 

Pablic  lands;  when  interest  vests;  entry; 
homestead ;  pre-emption ;  notice  of  claim ; 
certificates  of  entiy :  proofs  of  settlement ; 
oath  of  pre-emptor ;  transfer  of  claim        161 

^no  'warranto  ;  andent  remedy ;  Jurisdic- 
tion ;  discretion ;  proceedings,  by  whom  in- 
stituted ;  information  in  nature  of ;  rem- 
edy by  action  510 

8  L.  R.  A. 


Railroads.   See  also  Carbirrs. 

Discriminating  charges  661 

Duty  when  person  crossing  track ;  rate  of 

speed ;  duty  as  to  stopping  at  station  68^ 

Duty  at  road  crossings  748 

;  actions  against  684 

;  compulsory;  when  proper ;  when 
discretionary  271 

;  contingent  and  vested       600, 816 
Bemoral  of  causes ;  Jurisdiction  and  prac- 
tice ;  remanding  cause  822 
By  partners  508 
For  prejudice  or  local  influence;  diverse 
cittsenship :  who  may  and  who  may  not 
obtain ;  effect  of  amendment;  application, 
when  to  be  made;  petition;  affidavit; 
practice  and  procedure  In  circuit  court      646 
Suits  not  removable                                       554 
By  foreign  corporation ;  effect  of  state  le- 
gislation 572 
Res  Judicata.   See  Judgxsnt. 
Riparian  rig^hts ;  how  conferred                  60O 
Sale ;  of  chattel ;  warranty ;  soundness            184 
When  title  passes ;  conditions  precedent ;  in- 
tention ijpo 
Vitiated  for  fraud                                           82^ 
Shipplnff ;  collision ;  liability  of  tug  and  tow ; 

obstruction  to  navigation  284 

SpeciHc  perlbrmance ;  right  to  recover 

consideration ;  doubtful  title  780 

Statute  of  Frauds.  See  Contraois. 
Statutes ;  suspension  of  general  laws ;  consti- 
tutionality ;  uniformity  of  laws  210 
Penal ;  how  construed  224 
Bquality  and  uniformity  of  laws  280 
Interpretation  of                                           800 
Stoppafpe  in  transitu.  647 
Street  railways  ;  grant  of  franchise :  un- 
derground roads ;  authority  to  use  streets ; 
liability  for  injuries ;  restriction  of  powers  174 
Subroi^tfcm ;  of  carrier  for  Insurer  to  claims 

against  each  othtfr  424 

Subscriptions.   See  Contracts. 
Sunday ;  legality  of  contracts  made  on ;  work 
of  necessity ;  transmisBion  of  telegram       224 
Non-Juridical  day  668 

Taxes ;  exemption  from ;  on  bequests  200 

Telei^raph  companies;  transmission  of 
message ;  diligence ;  action  for  penalty ; 
presentation  of  claim ;  sending  message 
on  Sunday  224 

Town.   See  MuNiciPAii  Corporations. 
Trademark ;  appropriation  of  126 

Trial ;  in  criminal  cases ;  right  to  Jury ;  sepa- 
ration of  Jury  210 
Trusts.   See  also  Charttawtjc  Usrs;  Pbrps- 

TUITLBS. 

By  deposit  of  money  for  another*s  use  802 

TiUai^es.   See  Munigifax.  Corporations. 
Wafl^erinf  contracts.   See  Oftionb. 
Warranty.   See  Saia. 
Waters  and  watercourses;  navigable 
streams    defined;  easement   and  public 
right  to  use  of  private  streams;  obstruc- 
tion of  navigable  streams:  mooring  logs 
and  rafts;  obstruction  by  logs;  preven- 
tion of  Jams ;  injury  to  riparian  owners      406 
Defined;    as    public    highways;    private 

streams ;  remedy  for  obstruction  60O 

Obstruction  to  navigation:  284 
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Waters  and  watereounMS— conttoved. 
Injury  to  land  of  adjolninir  proprietor  006 

Mill  owners  to  maintain  sluloe-ways  and 
dams  800 

Wills ;  oonstniotion ;  yesdnff  of  estates  816 

Intention  to  govern  oonfltructton ;  patent 
and  latent  ambiguities ;  evidence  of  decla- 
rations 847 
8L.RA. 


Witneases ;  disqualification  of,  where  partjrii 
deceased  S 

Protected  from   process;  privilege  l^om 
arrest;  waiver  of  privilege  ! 

Writ  and  prooew ;  ezemptioD  from  ser- 
vice;  waiver  of  privilege;  service  obtatned 
by  fraud ;  setting  aside  servioe  i 
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OPINIONS,  NOTES  AND  BRIEFS. 

(Separate  Index  to  Notes  preoedes  this.) 


ABATEMENT. 

7. 


See  Action  or  Suit,  6, 


ACKNOWLEDGMENT. 

An  acknowledgment  by  a  married  woman 
before  a  notary  in  Kentucky,  of  a  convey- 
ance of  bor  eeparate  estate  in  Tenneasee,  ia 
ineffectual,  under  Tenn.  Act  1860-70,  g  2  (Mill. 
&  V.  Code.  §  8847),  wbicb  requires  a  privy  ex- 
amination before  a  chancellor  or  circuit  Judge 
of  the  State  or  clerk  of  the  county  court. 
Bobinaan  v.  Q;aeen  (Tenn.)  214 

ACTION  OR  SUIT.    See  also  Bskbfit 

SOCIBTIB8,    1;    Ck>yBNANT,     NOTBS     AND 

Bribes. 

1.  No  action  to  enforce  a  gratuitous  prom- 
ise can  be  maintained,  however  worthy  the  ob- 
ject to  be  promoted.  Firat  Presbyterian  Church 
V.  Cooper  (N.  Y.)  •  468 

2.  The  filing  and  prosecuting  to  decree  of 
a  bill,  by  the  surviving  members  of  a  partner- 
ship against  the  executor  of  a  deceased  part- 
ner, to  obtain  an  account  and  payment  over 
of  plaintiffs'  share  of  certain  partnership  assets 
which  came  to  defendant's  hands  as  such  exec- 
utor and  have  been  sold  by  him,  constitutes  a 
ratification  of  such  sale,  and  is  an  election  of 
remedies  which  will  bar  a  subsequent  action  of 
tort  against  the  executor  for  a  wrongful  con- 
Tersion  of  the  property.  Bradley  v.  Briglutm 
(Mass.)  507 

8.  A  man  who  has  made  a  contract  with 
another  for  the  support  of  his  infant  daughter, 
although  the  contract  in  one  sense  is  for  her 
benefit,  can  himself  maintain  an  action  for  the 
breach  of  the  contract.  Vatusleave  v.  Clark 
(Ind.)  519 

4.  Agents  to  whom  goods  were  billed  by 
their  principals,  and  who  received  them,  and  in 
their  own  firm  name  contracted  for  the  deliv- 
ery of  the  goods  to  themselves,  acting  as  fac- 
tors, and  having  no  pecuniary  interest  in  the 
goods  beyond  their  lien  for  commissions,  are 
entitled  to  maintain  an  action  as  trustees  of  an 
express  trust,  under  Mo.  Rev.  Stat.  1879, 
§  8468,  for  breach  of  the  contract  by  the  car- 
rier.    Wolfe  V.  MiuauH  Pae,  R  Co.  (Mo.)  589 

5.  Bringing  in  one  of  the  beneficiaries,  who 
is  a  necessary  party  m  an  action  for  causing 
the  death  of  a  person,  after  the  expiration 
of  the  time  allowed  for  bringing  the  suit,  obvi- 
ates an  objection  for  nonjoinder  of  a  necessary 
party,  although  the  action  as  to  such  party  is 
dismissed  on  a  plea  of  the  Statute  of  Limita- 
tions. Eaet  Line  A  R.  B.  B.  Co.  v.  Oulberaon 
(Tex.)  567 
8L.RA. 


6.  An  action  for  breach  of  contract  of  mar 
riage  and  seduction  necessarily  tenders  an  is- 
sue as  to  the  plaintiff's  character,  and  is  with- 
in the  exception  of  Mill.  &  V.  (Tenn.)  Code, 
§  8560.  which  provides  that  actions  shall  not 
abate  by  the  death  of  either  party,  except  ac- 
tions *'for  wrongs  affecting  the  character  of  the 
plaintiff."     Weeke  v.  Rueaell  (Tenn.)  212 

7.  The  liability  of  a  person,  under  the  Penn- 
sylvania Act  of  1855,  for  causing  the  death 
of  another  by  unlawful  violence  or  negligence, 
does  not  survive  against  his  administrator. 
MoeY.  8maey(Ffi.)  841 

8.  The  provision  of  Pa.  Const,  art.  8,  §  21, 
that  in  case  of  injuries  resulting  in  death  the 
right  of  action  shall  survive,  saves  the  cause  of 
action,  but  not  the  liability.  Id, 

N0TB8  AND  Briefs. 

Abatement  by  death;   suit  for   breach   of 

promise.  212 

For  death  caused  by  negUgence.  885 

ADMIRALTY. 

1.  Admiralty  has  no  jurisdiction  of  an  in- 
jury to  a  swing  bridge  turning  on  its  center, 
which  rests  upon  a  stone  pier  constructed  upon 
the  bed  of  a  river,  caused  by  vessels  navigaUng 
the  river.  The  Curtis,  The  Camden,  and  The 
Welcome  (D.  C.  E.  D.  Wis.)  711 

2.  A  state  statute  creating  a  lien  for  all  in- 
juries done  by  vessels  to  persons  or  property 
cannot  give  jurisdiction  in  admiralty  for  in- 
juries the  consummation  and  substance  of 
which  are  on  the  land.  Id, 

Notes  and  Briefs. 
Liability  for  collision.  284 

Jurisdiction.  711 

ADOPTION.     See  Descent  and  Distri- 
bution; Parent  and  Child. 

ADVANCEMENTS. 

Notes  and  Briefs. 
Deposit  of  money  in  bank  as.  892 

ALABAMA  CLAIMS.   See  Banesuftct. 

Notes  and  Briefs. 
See  also  ^Insolyenct  and  Assignment  for 
Creditors. 
Geneva  award;  right  of  assignees;  war  pre- 
miums; claims  against  indemnity  fund;  com- 
pensation for  collection;  rights  of  representa- 
tives of  deceased  claimant;  jurisdiction  in  pro- 
cedure; litigation  as  to  title  to  fund.  460 

885 


886 


Alimovt— Appeal  and  Erbob. 


ALIMONY.    See  Judgment,  9. 
Notes  and  Bbiekb. 
Provided  for  by  statute. 
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ALTERATION  OF  INSTRUMENTS. 

See   also   Bills  and  Notes,    Notes   and 

BUIEFS. 

1.  The  indorser  of  a  promissory  note  which 
is  complete  on  its  face.— the  sum  payable,  the 
date,  time  of  payment,  and  name  of  payee,  ali 
beinff  inserted, — who  delivers  it  to  the  maker, 
who  Is  neither  his  agent  nor  employ^,  to  be 
carried  to  the  payee,  is  not  liable  to  a  bona  fide 
holder  for  value  for  the  increased  amount  of 
the  note,  if  the  maker  raises  it  before  delivering 
it,  simply  because  spaces  were  left  in  the  note 
in  such  a  manner  as  to  permit  the  words  and 
figures  to  be  inserted,  and  thus  increase  the 
amount  payable,  and  readily  deceive  innocent 
third  parties.    Burrows  v.  Klunk  (Md.)       576 

2.  The  alteration,  without  authority  or  di- 
rection from  the  holder  of  a  note,  by  one  of 
the  makers,  changing  it  from  a  note  for  $1,500 
at  8  per  cent  to  one  for  $1,690  at  12  per  cent, 
as  well  as  changing  the  date,  is  a  material  al- 
teration which  discharges  an  accommodation 
indorser  who  did  not  consent  thereto.  Rvhy  v. 
TalboU  (N.  M.)  724 

ANIMALS.    See  Wabkantt,    Notes  and 
Briefs. 

APPEAL    AND     ERROR.    See     also 
Trial,  4. 

1.  A  decree  declaring  a  person  entitled  to 
a  share  of  a  legacy,  with  interest,  and  adjudg- 
ing the  true  construction  of  a  wUl,  with  direc- 
tions that  all  future  proceedings  in  the  cause 
be  in  accordance  with  such  construction,  but 
making  no  decree  for  any  money,  is  not  final. 
JameiionY.M<njor{y2^)  778 

2.  The  decision  of  the  lower  court  in  refus 
ing  to  grant  an  in  junction  on  the  ground  of 
fraud  against  creditors  will  not  be  reviewed 
on  appeal.    PoweU  v.  KtUy  (Ga.)  189 

8.  There  is  no  limitation  upon  the  time 
within  which  an  appeal  will  lie  from  an  inter- 
locutory decree  settling  the  principles  of  a 
cause.  The  limitation  of  one  year  upon  the 
time  for  appealing  provided  by  Va.  Code, 
g  8455,  runs  only  as  against  a  Qpal  decree. 
Jameson  v.  Mc^  (Va.)  778 

4.  AfSdavits  are  not  admissible  in  an  ap- 
pellate court  to  show  that  a  bill  of  exceptions 
was  improperly  allowed  and  signed  by  the 
trial  judge,  where  it  was  allowed,  signed,  and 
filed  as  a  part  of  the  record  during  term  time. 
The  record  cannot  be  attacked  in  that  way. 
Ea^  Line  <t  B,  B.  B.  Co,  v.  Culberson  (Tex.) 

667 

5.  A  translation  of  evidence  by  ^hc  short- 
hand reporter,  not  containing  the  name  of  the 
cause  except  by  an  indorsement  on  the  out- 
side, which  is  not  in  the  handwriting  of  the 
reporter,  and  is  not  referred  to  in  the  certifi- 
cate, and  is  not  identified  in  anv  other  man- 
ner,— is  not  sufSciently  identified  to  become  a 
part  of  the  record,  though  inserted  in  the  prop- 
8L.RA. 


er  place  in  a  skeleton  bill  of  exceptions.    Jog 
V.  Bitaer  (Iowa)  184 

6.  Appellee's  additional  abstract  is  nol  to 
be  taken  as  admitted,  although  not  denied  in 
terms,  where  the  appellant  has  filed  a  certified 
transcript  of  the  record,  and  a  statement  that 
he  has  done  so  because  the  correctness  of  his 
abstract  has  been  so  persistently  denied,  and 
has  attached  an  index  of  the  transcript  and  ab- 
stract, for  the  purpose  of  aiding  in  the  verifi- 
cation of  the  abstract  by  the  transcript.    Jd, 

7.  An  objection  to  evidence  as  "  incompe- 
tent and  immaterial"  is  sufficient  to  apprise  the 
court  of  the  real  nature  of  the  objectkni,  when 
it  immediately  succeeds  eight  previous  objec- 
tions to  similar  evidence,  made  upon  the 
ground  that  the  witness  was  not  competent  to 
testify  to  transactions  and  conversations  with 
a  deceased  person.    Be  Eysaman*s  WiU  (N.  T.) 

«W 

8.  One  who  reserves  only  a  general  excep- 
tion to  a  charge  cannot  afterwards  be  allowed 
to  select  particular  phrases  and  found  special 
exceptions  thereon.     Com,  v.  Tolman  (Massw) 

747 

9.  A  bill  of  exceptions  is  not  defective  in 
failing  to  copy  a  mortgage  as  part  of  the  evi- 
dence where,  after  stating  that  it  was  read  in 
evidence,  it  refers  to  a  previous  page  of  the 
transcript  where  it  is  copied  as  an  exhiUt  filed 
with  the  answer.    BinkUy  v.  Forkher  (Ind.) 

10.  An  appeal  from  a  decree  dismissing  a 
bill  asking  toiiave  tax  bills  declared  void  as  a 
cloud  upon  title  is  improperly  dismissed  against 
the  objection  of  the  appellant,  upon  proof  that 
the  other  parties  had  caused  the  tax  bills  to  be 
canceled  and  marked  paid,  and  had  paid  all 
the  costs  which  had  arisen  or  might  arise, 
when  the  appellant  shows  that  the  object  of 
his  suit  is  to  have  the  bills  canceled  as  vold«ft 
initio,  and  that  during  the  pendency  of  the  suit 
he  has  conveyed  the  property,  with  covenants 
against  incumbrances.  8(ate,  Baiifka,  v.  Kam- 
SOS  City  Ct.  App,  (Mo.)  476 

11.  The  exclusion  of  testimony  will  not 
be  presumed  error  where  the  evidence  Is  not 
in  the  record,  and  there  is  nothing  to  show 
that  it  was  not  excluded  because  intrinsically 
incompetent  or  a  mere  repetition  of  testimony 
already  given.    Mercer  v.  Oorbin  (Ind.)       821 

12.  The  finding  of  a  referee  in  fayor  of  the 
genuineness  of  a  promissory  note  upon  which 
the  suit  is  broueht  is  conclusive  upon  the  Comt 
of  Appeals  of  iMew  York,  if  there  was  enoni^ 
evidence  before  him  to  call  for  his  opinioa 
upon  that  subject.    MiUs  v.  Datis  (N.  Y.)  8M 

18.  In  an  action  upon  a  policy  of  accident 
life  insurance,  where  the  defense  Is  that  the  as- 
sured came  to  his  death  by  suicide,  if  tbere  is 
some  evidence  to  go  to  the  iury  upon  the  qoes- 
tion  of  insanity,  and  the  Jury  haye,  nnder  a 
fair  submission,  determineid  that  question  in 
the  affirmative,  the  Michigan  Supreme  Court 
will  not  disturb  the  finding.  Biaekelome  v. 
Standard  L,  d  A,  Ins.  Co.  (Mich.)  486 

14.  The  permission  of  leading  questions  is 
much  in  the  discretion  of  the  trial  court,  and  a 
case  will  not  be  reversed  on  that  account  un- 
less the  discretion  was  abused.  Ooud^  v.  Wer- 
be  (Ind.)  114 
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15.  Where  an  erroneous  iDBtruction  appears 
Id  the  record,  if  it  be  erroneous  to  such  a  de 

Ci  that  it  could  not  be  cured  by  some  other 
ruction,  the  court  will  consider  it,  although 
it  does  not  appear  that  all  the  instructions  are 
Id  the  record.     Vandeave  ▼.  Clark  (Ind.)   519 

16.  Material  evidence  erroneously  admitted 
will  not  be  held  harmless  unless  the  other  evi- 
dence in  favor  of  the  verdict  so  greatly  pre- 
ponderates that  a  contrary  verdict  would  be 
set  aside  by  the  court  as  contraiy  to  the  evi- 
dence.   Be  Ey9aman'$WiU{N.Y.)  599 

17.  The  erroneous  admission  of  evidence 
which  was  substantially  withdrawn  from  the 
jary  will  not  constitute  ground  for  reversal 
where  it  does  not  appear  that  it  was  calculated 
to  operate  to  the  injury  of  the  party  complain- 
ing.   DULingham  v.  A  nihony  (Tex. )  684 

18.  The  admission  of  incompetent  evidence 
upon  a  point  which  is  established  beyond  dis- 
pute by  other  evidence  is  not  material  error. 
J^rmms  v.  New  Ttn-k  C.  dh  H.  B,  R  Co,  (N.  Y.) 

688 

19.  When,  upon  a  trial,  incompetent  or  il- 
legal evidence,  but  which  tends  to  prove  the 
case  of  the  side  offering  it,  is  admitted  without 
objection,  and  considered  by  the  jury  in  agree- 
ing upon  their  verdict,  the  incompetency  or 
illegality  of  such  evidence  will  not  be  consid- 
ered on  error  or  appeal.  Miaeouri  Pae,  B,  Co, 
▼.  Vandeventer  (Neb.)  139 

20.  When,  upon  a  trial  to  a  jury,  immate- 
rial or  improper  questions  for  special  findings 
^re  submitted  to  a  jury  at  the  request  of  a 
party  afterwards  complaining,  and  the  jury  is 
discharged  without  answering  such  questions, 
the  error  is  without  prejudice.  Id. 

APPUCATION  OF  PAYMENTS. 

NoTSs  AND  Briefs. 
Power  to  make.  802 

ARBITRATION.    See  iNsaRANCB,  12. 

JLRREST. 

"Injuring  property,"  within  the  meaning  of 
N.  C.  Code,  §  291. 1 1,  authorizing  the  arrest  of 
a  defendant  *' where  the  action  is  for  injuring  or 
for  wrongfully  taking,  detaining,  or  converting 
propertv,"  means  an  injury  to  personal  prop- 
erty only,  and  not  to  real  property.  Brtdgere 
▼.  Tayhr  (N.  C.)  376 

JkSSAULT  AND  BATTERY. 

1.  A  person  riding  a  bicycle,  who  recklessly 
runs  asainst  a  person  standing  with  his  back 
partially  toward  him,  when  he  can  avoid  doing 
«o  by  the  exercise  of  the  slightest  care,  is  guilty 
of  an  assault  and  battery.  Mereer  v.  dorhin 
<Ind.)  221 

2.  There  may  be  an  actionable  assault  and 
battery  without  any  actual  or  specific  intent  to 
commit  that  offense.  Id, 

ASSIGNMENT.    See  Conflict  of  Li^ws, 
1;  Mortgage,  Notes  and  Briefs. 


ASSIGNMENT    FOR 

See  iNSOLYKNCT    AND 

Creditors. 
3L.RA. 


CREDITORS. 

Assignment  for 


Notes  and  Briefs. 
What  does  not  pass.  822 

ASSOCIATIONS.  See  Corporations,  12. 
Notes  and  Briefs. 
When  held  to  be  partnerships.  480 

ASSUMPSIT.    See  also  Executors  and 
Administrators,  1. 

Where  money  was  advanced  to  a  person 
to  be  used  by  him  in  raising  sunken  treasure, 
upon  his  promise  to  return  a  large  sum  if  suc- 
cessful, and  it  appeared  that  the  further  prose- 
cution of  the  work  by  him  bad  become  impos- 
sible, it  was  held  that  he  must  account  for  the 
moneys  received,  and,  after  certain  allowances, 
pay  back  the  unexpended  balance.  Thomae  v. 
Hartahom  (N.  J.)  881 

ATTACHMENT.  See  also  Garnishicbnt, 
1;  Partnership,  Notes  and  Briefs. 

1.  A  surviving  partner  does  not  hold  the 
partnership  property  as  a  trustee  in  such  sense 
that  he  is  exempt  from  the  levy  of  an  attach- 
ment in  an  action  upon  promissorv  notes  made 
by  the  firm.    Kruger  v.  Qpieih  (Mont.)       291 

2.  The  creditor  of  a  partnership  has  no 
lien  on  the  partnership  property  in  the  hands 
of  a  surviving  partner,  within  the  meaning  of 
Mont.  Code,  g  181,  providing  that  an  attach- 
ment can  be  issued  only  for  a  debt  which  is 
"not  secured  by  a  mortgage  Hen  or  pledge  up- 
on real  or  personal  property."  Id, 

ATTEMPTS. 

Notes  and  Bribfs. 
To  commit  oflfenses;  eflfect.  747 

ATTORNEYS.  See  Contracts.  18;  Writ 
AND  Process,  1. 

Notes  and  Briefs. 

Contracts  between  attorney  and  client.    681 

BAGGAGE.  See  Carriers,  Notes  and 
Briefs. 

BANKRUPTCY. 

An  assignment  in  bankruptcy,  prior  to  the 
Act  of  Congress  of  June  5,  1882,  reestab- 
lisbing  the  Court  of  Commissioners  of  Ala- 
bama Claims,  does  not  cover  a  claim  allowed 
by  such  commissioners  for  war  premiums  paid 
by  the  bankrupt  in  1868  on  vessels  insured 
against  confederate  cruisers;  and  where  the  as- 
signee prosecuted  and  collected  such  claim,  he 
holds  the  proceeds  in  trust  for  the  bankrupt. 
Kingsbury  v.  Mattoeke  (NLe.)  460 

BANKS  AND  BANKING.  See  also 
Corporations,  17;  Custom  and  Usage; 
Trusts,  Notes  and  Briefs. 

A  bank  has  no  implied  authority  to  pay 
to  a  third  party  a  note  made  by  a  deposi- 
tor payable  at  its  place  of  business,  simply  be- 
cause  he  has  funds  there  suflSclent  for  that 

{>urpose,  in  the  absence  of  any  course  of  deal- 
ng  or  previous  instructions  so  to  apply  the  de- 
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poeita.      Oriuom  v.   Oommerdal  N(U,   Bank 
(Tenn.)  278 

BENEFIT  SOCIETIES,    See  also  Dam- 
ages, 8. 

1.  A  person  to  whom  all  the  members  of 
a  local  assembly  of  the  Knights  of  Labor  in 
good  standing  have  executed  an  assi/oiment  of 
their  right,  title,  and  interest,  can  maintain  an 
action  to  recover  money  paid  in  by  members 
of  the  assembly  on  the  formation  of  a  prelimi- 
nary organization  preparatory  to  forming  such 
local  assembly,  with  the  intention  that  the 
money  so  contributed  should  be  used  as  initia- 
tion fees  in  the  assembly  to  be  formed  as  a 
successor  to  the  first  association,  when  the  de- 
fendanta,  who  were  the  treasurer  and  one  of 
the  trustees  of  the  first  association,  refuse  to 
give  it  up.    Brown  v.  8toerkel  (Mich.)        430 

2.  Where  a  change  is  regularly  made  in 
the  by-laws  of  a  benefit  society,  and  the  mo- 
tive which  influences  the  change  is  an  honest 
one, — to  promote  the  welfare  of  the  society, — 
and  the  members  are  all  given  an  opportunity 
to  avail  themselves  of  the  change,  no  actiona- 
ble wrong  is  done  the  members  or  their  bene- 
ficiaries. Supreme  Lodge,  Knights  of  Pythiae 
V.  Knight  (Ind.)  409 

8.  A  person  who  becomes  a  member  of  a 
benefit  society,  the  constitution  of  which  makes 
a  clear  reservation  of  the  right  to  amend,  is 
bound  to  take  notice  of  the  existence  and  ef- 
fect of  that  reserve  power.  Id, 

Notes  and  Briefs. 

Power  to  make  by-laws;  amendment  and 
repeal;  contract  with  member;  how  far  unal- 
terable. 400 

Rights  and  ioterest  of  delinquent  members. 

430 
BENEVOLENT  SOCIETIES. 

1.  A  benevolent  and  social  organization  hav- 
ing also  in  view  the  protection,  benefit,  and 
welfare  of  its  members  in  their  various  em- 
ployments, is  in  no  sense  a  partnership.  Brown 
V.  hoerkil  (Mich.)  480 

2.  The  articles  of  agreement  of  a  benevo- 
lent association,  whether  called  a  constitution, 
charter,  by-laws,  or  any  other  name,  consti- 
tute a  contract  between  the  members,  which 
the  courts  will  enforce,  if  not  immoral  or  con- 
trary to  public  policy  or  the  law  of  the  land. 

Id. 
BICYCLE.    Bee   also   Assault  and  Bat- 
tery, 1;  Highways,  5,  6. 
A  bicycle  must  be  regarded  as  a  vehicle. 
Mercer  v.  Corbin  (Ind.)  221 

Notes  and  Briefs. 
Collision  with  pedestrian;  how  far  an  as- 


sault. 


221 


BILL  OF  SALE.  See  Insolvency  and 
Assignment  for  Creditors,  Notes 
AND  Briefs. 

BILLS  AND  NOTES.  See  also  Altera- 
tion OF  Instruments;  Conflict  of 
Laws.  2;  Courts,  7;  Partnership,  1; 
Set  Off  and  Counterclaim. 

1 .  A  stipulation  in  a  note  for  10  per  cent  at- 
^    R.  A. 


torneys'  fees,  in  addition  to  interest,  is  vvrid. 
Wright  v.  Traver  (Mich.)  50 

2.  A  condition  in  a  promissory  note,  that  if 
it  is  not  paid  when  due  the  property  described 
therein  for  which  it  is  given  shall  belong  to 
the  payee,  destroys  the  character  of  theinatni- 
ment  as  a  promissory  note,  and  reduces  it  to  a 
mere  contract.  H. 

8.  A  recital  in  a  promissory  note  tbat  it  is 
given  for  a  payment  on  land  that  day  por- 
chased  does  not  constitute  notice  that  the  sale 
of  the  land  was  oral,  so  as  to  affect  the  rights 
of  an  indorsee  in  case  the  sale  of  the  land  is 
rescinded.    FerreesY.Tavel{Teiin,)  414 

4.  One  who  takes  a  promissory  note  in  pay- 
ment of  a  pre-existing  debt  holds  it  subject  to 
any  defense  that  could  have  been  made  avail- 
able  against  the  original  payee.  Id. 

5.  A  note  in  which  '*the  directors  of  the 
Jonesville  <&  Glenooe  Turnpike  Road  promise 
to  pay,"  etc.,  with  the  names  of  individuals, 
without  any  official  designation,  signed  thereto, 
and  which  does  not  show  that  the  president  of 
the  company  united  in  its  execution,  must  be 
regarded  upon  its  face  as  the  undertaking  of 
the  parties  whose  names  appear  to  it  as  obli- 
gors.   McKensey  y.  Edwards  (Eiy,)  897 

6.  A  clause  in  a  promissory  note  binding 
the  maker  to  pay  exchange  between  two  plsces 
renders  the  amount  payable  uncertain  and  de- 
feats its  negotiability,  where  there  is  no  fixed 
rate  of  exchange  established  by  law  or  by  the 
terms  of  the  note.  Windsor  8av.  Bank  v.  Me- 
Mahan  (C.  C.  S.  D.  Iowa)  192 

7.  To  render  a  note  negotiable  under  the 
law  merchant,  the  amount  to  be  paid  at  mato* 
rity  must  be  ascertainable  by  the  face  of  the 
note  without  resort  to  evidence  dehors  the  in- 
strument. Id^ 

8.  Purchasers  from  the  payee,  after  matn- 
dty,  of  a  negotiable  note  on  which  there  sre 
indorsements  subsequent  to  that  of  the  payee 
by  persons  who  have  held  the  note  as  collateral, 
and  on  surrendering  it  have  failed,  by  mistake; 
to  cancel  their  indorsements,  cannot  maintain 
an  action  against  such  subsequent  indorsera 
Adrian  v.  McCaskiU  (N.  C.)  75» 

9.  The  words  "  Credit  the  drawer,"  writ- 
ten  on  the  face  of  a  note  and  signed  by  ooe 
who  indorses  the  note  in  blank  before  delive- 
ry and  who  is  liable,  by  such  indorsement, 
only  as  second  indorser,  must  be  oonstroed, 
not  as  a  guaranty  of  the  note,  but  as  a  state* 
ment,  for  the  purpose  of  advising  any  party  to 
whom  it  may  be  offered,  that  the  indorsement 
is  for  the  accommodation  of  the  prior  parties, 
and  that,  as  between  the  indorser  and  them, 
the  drawer  is  entitled  to  have  the  proceeds  of 
the  note  delivered  to  him  or  passed  to  his  cxedit 
TempU  V.  Baker  (Pa.)  709 

10.  An  indorsement  in  blank  before  delive- 
ry makes  an  indorser  liable,  under  the  Penn- 
sylvania Statute  of  Frauds  of  1885.  as  second 
indorser  only,  and  creates  no  liability  to  the 
payee.  Id. 

11.  A  stipulation  on  the  face  of  apromtssory 
note,  that  it  is  given  to  secure  the  payment  of 
a  church  debt,  does  not  make  the  instrument  a 
contract  of  guaranty  on  which  liability  is  con- 
tingent on  default  of  the  principal  debtor. 
Clanin  v.  Esterly  JET.  Mach.  Co.  (Ind.)        8(B 
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NOTB8  AND  BbIBFS. 

See  also  Hubband  and  Wifb. 

.    Given  for  illegal  coDsideratioD,  cannot   be 
collected.  87 

Certainty  as  to  a  payment;  payment  in  mon- 
ey only;  orders;  stipalation  for  attorneys'  fees. 

60 
Negotiability.  192 

Negotiability;  addition  of  words  *'with  in- 
terest." 60 
Effect  of  custom  upon  law  regulating.    278 
Effect  of  acknowledging  liability  upon  sealed 
instrument.                                                '    621 
Evidence  to  show  alteration  of.                676 
Validity  of  note  given  for  option  deal.     679 
Liability  of  indorser  to  payee.                  709 
Alteration  of,  avoids.                                724 
Purchaser  after  maturity;  riirhts  of.         769 
Effect  of  indorsement  in  blank;  action  against 
prior  indorser.                                                769 
Check  open  to  defense  of  want  of  consider- 
ation; delivery  upon  condition.                    761 
Not  varied  by  parol.                                  868 

BOARD   OF  EXCISE,    tdee   Officebs, 
6.6. 

BONA      FIDE      PURCHASER.     Bee 

Bells  and  Notes.  4;  Execution  and  Ju- 
dicial Sale,  4. 

Notes  and  Bbisfs. 

Protection  of.  822 

BONDS.    See  also  Intebebt,  1. 

1.  Where  an  Act  to  provide  for  the  payment 
of  township  bonds  issued  in  aid  of  a  railroad 
provides  that  no  tax  shall  be  levied  to  pay  the 
interest  on  any  bond  until  the  railroad  shall  be 
completed  through  the  township,  and  also  pro- 
vides that  the  Act  shall  not  be  construed  to  au- 
thorize a  tax  to  pay  any  interest  which  shall 
have  accrued  prior  to  the  completion  of  the 
road,  funds  in  the  hands  of  the  county  trea- 
surer at  the  time  of  such  completion,  arising 
from  taxes  levied  before  that  time,  cannot  be 
applied  in  payment  of  interest  subsequently  ac- 
cruing; and  an  application  for  a  mandamus  to 
comi)el  such  payment  will  be  denied.  State, 
IHckinson,  v.  Neely  (8.  C.)  672 

2.  Under  the  bond  of  a  conductor  of  a  rail- 
road train  to  an  express  company  for  the 
faithful  discharge  of  his  duties  as  an  express 
messenger,  recitmg  that  it  shall  not  be  impaired 
by  a  change  of  bis  place,  position,  or  duties, 
or  by  his  temporarv  absence  from  duty,  a 
surety  cannot  defend  against  an  action  for  his 
negligence  in  carrying  a  package  of  money,  on 
the  ground  that  he  had  been  given  a  temporary 
leave  of  absence,  during  which  a  person  alleged 
to  be  guilty  of  stealing  the  money  had  been 
put  in  his  place,  and  become  acquainted  with 
the  safe  in  which  the  money  was  carried 
Frink  v.  Southern  Exp.  Co,  (Ga.)  482 

8.  The  conductor  of  a  train  who  is  entrust- 
ed with  a  package  of  money  as  an  express 
messenger  may  be  found  by  the  jury  to  be 
guilty  of  negligence  rendering  him  and  his 
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sureties  liable  op  his  bond  to  the  express  com- 
pany, in  leavine  the  car  wherein  the  money  is 
plac^  in  a  small  iron  safe,  with  an  ordinary 
lock  and  key.  standing  at  a  place  about  75^ 
yards  from  the  depot,  with  no  house  near  by, 
from  sundown  until  half- past  9  o'clock  at 
night,  while  he  goes  up  town  to  play  cards 
and  visit  drinking  saloons,  although  the  only 
instructions  he  received  when  the  package  was 
given  him  were  to  put  it  in  the  safe,  lock  the 
safe,  and  put  the  key  in  his  pocket.  Id. 

4.  The  sureties  on  the  bond  of  the  assignee 
of  an  insolvent's  estate  are  not  liable  for  his 
conversion  to  the  use  of  the  estate  of  property 
not  belonging  to  it.    Best  v.  Johnaon  (Cai.)  16& 

BUIU>INO   AND    LOAN  ASSOCIA- 
TIONS. 

Notes  and  Bbietb. 

How  far  usurious.  289 

BT-IaAWS.  See  Municipal  Cobpobationb^ 
Notes  and  Bbibfs. 

CARBIEBS. 

I.  Of  Passbngbbb. 
II.  Of  Fkbioht. 
III.  Establishment  of  Rates. 
Notes  and  Bbibfs. 

See  also  Daicaoes,  1,  2;  Insubanob.  18;  Salb, 
6,  7;  TBL4.L,  8. 

I.  Of  Pabsbngebb. 

1 .  Where  an  elevated  railroad  company  haa 

{)rovided  a  suitable  covering  for  the  staircase 
eading  to  its  station,  a  rubber  tip  for  each 
step,  and  a  hand  rail  on  each  side  to  aid  pas- 
sengers in  going  up  and  down,  its  failure  to 
throw  ashes  or  sawdust  upon  the  steps  during 
the  continuance  of  a  storm  of  sleet  and  snow 
which  lasts  from  midnight  to  4  o'clock  in  the 
morning,  and  which  renders  the  sidewalks 
very  slippery,  or  to  clean  off  the  steps  within 
two  hours  after  the  termination  of  the  storm, 
is  not  such  negligence  as  to  render  it  liable  for 
injuries  resulting  to  a  passenger  from  falling 
upon  the  steps  while  attempting  to  descend 
them,  especially  when  he  knows  of  the  storm 
and  its  effects.  KeUt/  v.  Manhattan  R.  Oo,  (N. 
Y.)  74 

2.  A  less  degree  of  care  is  required  of  a  rail- 
road company  in  regard  to  the  condition  of 
the  approaches  to  its  cars— such  as  platforms, 
halls,  stairways,  etc.— than  that  of  the  road- 
bed, machinery,  etc.;  the  rule  being  that,  in 
regard  to  the  former,  the  company  is  bound 
simply  to  exercise  ordinal^  care  in  view  of  the 
dangers  to  be  apprehended.  Id, 

8.  A  passenger,  on  a  railroad  train  does  not 
lose  his  character  as  such  by  alighting  from  the 
cars  at  a  regular  station  from  motives  of  either 
business  or  curiosity,  although  he  has  not  yet 
arrived  at  the  terminus  of  his  journey.  Fat- 
aons  V.  Ifew  York  C.  d  H,  R.  R.  Co.  (N.  Y.) 
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4.  A  passenger  on  a  steamboat,  who  takes  a 
stop-over  check  at  an  intermediate  point,  per- 
mitting her  baggage  to  remain  on  board,  on 
i  the  porter's  assurance  that  it  will  be  all  right. 
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and  who  follows  it  on  another  steamer  several 
days  after,  cannot  recover  for  its  loss,  in  the 
mean  time,  by  the  burning,  without  fault,  of  a 
warehouse  belonging  to  the  local  agents  of  the 
carrier,  in  which  the  baggage  was  placed  at  the 
point  of  destination,  subject  to  delivery  on  pre 
sectation  of  the  check.  Laffey  v.  Qrummond 
<Mich.)  287 

5.  A  railroad  company,  before  trusting  the 
lives  of  passengers  upon  its  bridges,  must  care- 
fully and  skillfully  test  and  inspect  the  materi- 
als used  therein;  and  the  duty  of  inspection 
continues  thereafter  during  their  use,  requiring 
a  test  from  time  to  time  to  ascertain  whether 
they  are  being  impaired  by  use'  or  exposure  to 
the  elements.  LauimUe,  ^,  A,  d  C.  R.  Co,  v. 
Jtfnider  (Ind.)  484 

6.  The  omission  of  a  carrier  to  exercise  the 
highest  degree  of  practicable  care  constitutes 
negligence;  and  its  measure  of  duty  is  not  to 
be  determined  by  what  a  reasonable  and  pru- 
dent person  would  ordinarily  do  under  the  cir- 
cumstances. Id, 

7.  Where  a  passenger  is  in  his  proper  place 
in  the  car,  and  makes  no  exposure  of  his  per- 
son to  danger,  there  can  be  no  question  of  con- 
tributory negligence  in  the  case  of  an  injury 
by  the  fall  of  a  railroad  bridge.  Id. 

8.  Although  a  common  carrier  of  passengers 
owes  obligations  to  its  well  passengers  as  wel 
as  to  those  who  are  sick,  and  is  bound  to  pro 
tect  the  rights  of  both;  and  although  when  the 
condition  of  one  passenger,  from  sickness  or 
otherwise,  is  such  as  to  be  inconsistent  with 
the  safety,  health,  or  even  reasonable  comfort 
of  his  fellow  passengers. —regard  for  the  rights 
of  the  latter  will  authorize  the  carrier  to  ter- 
minate the  carriage  by  excluding  him,  yet  this 
right  cannot  be  exercised  arbitrarily  and  in- 
humanely, or  without  due  care  and  provision 
for  the  safety  and  well  being  of  the  ejected 
passenger.    UonoUpY.  OmcenX  City  R,  Co.  (La.) 

188 

9.  A  passenger  stricken  with  apoplexy  while 
riding  on  a  street  car,  although  attended  with 
severe  vomiting,  to  the  inconvenience  and 
ffreat  discomfort  of  other  passengers,  cannot 
be  removed  while  in  a  speechless  and  helpless 
condition  and  laid  in  the  open  street  on  a  bleak . 
drizzling  December  day.  and  there  abandoned, 
with  no  effort  to  procure  him  attention,  with- 
out a  gross  violation  by  the  carrier  of  its  duty 
as  such,  and  liability  for  resulting  damage.  Id. 

10.  The  mistake  of  the  driver  in  supposing 
that  a  passenger  was  drunk,  when  the  latter 
had  ridden  a  considerable  distance  without 
misbehavior,  and  had  been  guilty  of  none  ex- 
cept vomiting  occasioned  by  illness,  cannot 
excuse  the  company  for  ejecting  him  and  leav- 
ing him  uncared  for  on  the  street  in  inclement 
weather.  Id. 

11.  An  intoxicated  passenger  who  was  bois- 
terous, and  who  followed  the  conductor  from 
one  car  to  another  with  a  knife,  threatening  to 
kill  him,  causing  general  excitement  among 
the  passengers,  and  who,  after  being  locked  in 
the  smoking  car,  slyly  pulled  the  bell  rope,  i 
causing  the  train  to  stop,  was  properly  ejected 
from  the  train  after  refunding  to  him  his  fare, 
although  it  was  at  night,  but  not  too  dark  to  see 
the  track  distinctly,  when  the  weather  was  not 
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cold  or  inclement;  and  the  fact  that  he  was 
run  over  during  the  night  and  killed  by  an- 
other train  does  not  make  the  railroad  compa- 
ny liable.  LouimUe  d  N.  R.  Go.  v.  Loyan 
(Ky.)  80 

13.  Permitting  a  passenger  to  enter  a  train 
knowing  him  to  he  intoxicated  does  not  de- 
prive the  carrier  of  a  right  to  eject  him  when 
he  becomes  boisterous  and  obnoxious  daring 
the  journey.  Id, 

18.  A  passenger  allowed  to  ride  on  a  special 
train,  who  has  no  notice  of  any  want  of  au- 
thority to  grant  the  permission,  whether  he 
pays  fare  or  not,  in  the  absence  of  collusion 
between  him  and  the  conductor  to  defraud  the 
company  of  its  fare,  becomes  a  passenger,  and 
as  such  is  entitled  to  have  the  train  on  which 
he  travels  managed  with  the  care  that  is  due 
from  a  common  carrier  to  passengers  on  a  train 
of  that  character.  Wagner  r.  Miuonri  Pac.  R. 
Co.  (Mo.)  156 

14.  The  statute,  Fla.  Laws,  chap.  1967, 
g  41,  prohibits  the  expulsion  of  a  passenger  by 
a  railroad  company  for  nonpayment  of  fare  at 
any  point  other  than  a  usual  stopping  place,  or 
near  some  dwelling-house,  when,  however, 
a  passenger  wantonly  violates  any  other  rea- 
sonable rule  of  a  railroad  company,  the  obli- 
gation to  transport  him  ceases,  and  the  com- 
pany may  expel  him  from  the  train  at  any 
convenient  and  safe  point  that  may  be  selected 
by  the  officer  in  charge,  no  more  force  being 
used  than  may  be  necessary  for  such  purpose. 
This  is  a  common-law  right,  and  has  not  been 
restricted  by  statute  as  in  cases  of  nonpayment 
of  fare.    South  Florida  R.  Go.  v.  Rhoadt  (Fla.) 
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15.  A  rule  adopted  by  a  railroad  company, 
which  inhibited  passengers  on  their  trains  from 
wearing  the  uniform  cap  of  a  line  of  steamen 
running  in  opposition  to  a  line  of  steamers 
running  in  connection  with  the  company,  was 
not  reasonable,  and  hence  not  binding  on  the 
public.  Id. 

16.  A  railroad  company  stopping  a  passen- 
ger car  at  a  point  where  there  is  no  platform 
owes  a  passenger,  not  only  a  reasonably  safe 
appliance  for  enabling  her  to  alight,  but  the 
safest  that  has  been  known  and  tested.  JfiS^ 
9ouri  Pac.  R.  Co.  v.  Wortham  (Tex.)  868 

17.  It  is  the  duty  of  a  railroad  company 
which  furnishes  a  box  for  passengers  to  alight 
upon,  at  a  point  where  there  is  no  platform,  at 
least  to  render  such  assistance  to  pasaengefs  as 
to  make  the  box  as  safe  as  a  platform  would 
have  been.  Id. 

18.  A  stool  in  the  shape  of  a  box  about  11 
inches  square  on  the  top  and  somewhat  laiger 
at  the  bottom,  which  is  capable  of  being  over- 
turned at  least  by  an  incautious  step,  and  wliich 
is  furnished  by  a  railroad  company  for  a  pas- 
senger to  alight  upon,  at  a  place  where  there 
is  no  platform,  may  be  found  by  a  juiy  to  be 
not  such  a  substitute  for  a  platform  as  it  was 
the  duty  of  the  company  to  furnish,  without 
regard  to  the  time  it  had  been  used  and  the 
number  of  persons  who  had  passed  over  it  se- 
curely, or  expert  opinion  as  to  its  safety.    H, 

19.  Receivers  of  a  railroad  company  are  li- 
able for  injuries  to  a  passenger  on  a  train,  re- 
sulting from  the  willful  or  malicious  acts  of 
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the  conductor.    DQHngham  ▼.  AtUhony  (Tex.) 

684 
11.  Of  Frbioht. 

dO.  A  railroad  company  operating  a  line 
of  railroad  in  Nebraska  is  a  common  carrier, 
And  cannot,  under  the  provisions  of  the  Con- 
stitution, limit  its  liability  as  such  by  special 
agreement  with  a  shipper.  MtMouri  Pie,  R. 
&.  V.  VandatetUer  (Neb.)  129 

21.  A  railroad  company  receiving  horses 
from  a  connecting  line,  with  notice  that  the 
shipper  has  attempted  to  prepay  the  freight  for 
the  whole  transportation,  but  has  not  pud  it  in 
full  at  the  regular  rates,  and  also  that  he  con- 
templates a  continuous  and  speedy  passage, 
lias  the  right  to  carry  the  horses  through  to 
their  destination,  and  claim  a  lien  on  them  for 
the  balance  of  the  freight.  Oronan  v.  New 
York  A  N,  E,  i?.  Co,  (Mass.)  766 

-i2.  Under  Dak.  Civ.  Code,  §  1261.  provid- 
ing that  the  obligations  of  a  common  carrier 
cannot  be  limitedby  general  notice,  and  §  1268, 
providing  that,  except  as  to  the  rate  of  hire, 
time,  place,  and  manner  of  delivery,  the  accep- 
tance of  a  ticket,  bill  of  lading,  or  written  con- 
tract shall  not  constitute  an  acceptance  of  pro- 
visions modifying  the  carrier's  obligations, 
unless  the  person  accepting  it  manifests  hisas- 
«entby  his  signature,— a  provision  in  an  express 
company's  contract  or  receipt,  exempting  the 
company  from  liability  unless  a  claim  should 
be  presented  in  writing  within  ninety  days 
from  that  date.  Is  of  no  effect,  where  such  con- 
tract or  receipt  was  signed  only  by  the  com- 
pany's agent.  HartwtU  v.  Northern  Pac,  Ebop, 
Co.  (Dak.)  842 

28.  Where  parties  made  a  contract  in  their 
own  names  with  a  carrier  for  the  delivery  of 
goods  to  themselves,  any  deliverv  by  the  car- 
rier to  a  purchaser,  before  the  shippers  have 
parted  with  the  right  of  possession,  is  at  the 
•carrier's  own  risk;  and  it  does  not  devolve  on 
the  carrier  to  decide  whether  by  the  contract 
of  purchase  the  purchaser  was  entitled  to  the 
delivery,  or  not.  Wolfe  v.  Minouri  Pae.  B, 
Co,  (Mo.)  689 

III.    ESTABLISMMBHT  OF  RaTBB. 

24.  The  enforcement  of  a  tariff  of  freight 
and  passenger  rates  which  will  not  pay  the  ex- 
penses of  operating  a  ThWroad,— Held,  upon  the 
pleadings,  to  show  an  abuse  of  the  discretion 
given  to  railroad  commissioners  by  the  statute 
authorizing  them  to  prescribe  reasonable  and 
Just  rates  of  freight  and  passenger  transporta- 
tion, and  to  amount  to  a  taking  of  the  railroad 
company's  property  without  just  compensa- 
Uon.    Pensaeola  A  A.  R.  Co,  v.  8tate(F\fk.)  661 

25.  Where  a  tariff  of  freight  and  passenger 
rates  has  been  established  bv  the  railroad  com- 
missioners, and  the  railroad  company  and  the 
commissioners  differ  as  to  whether  such  rates, 
considered  as  a  whole,  will  prove  remunerative 
to  the  company,  and  there  is  room  for  a  differ- 
ence of  intelligent  opinion  on  the  question,  the 
courts  cannot  Interfere  or  substitute  their  Judg- 
ment for  that  of  the  commissioners,  but  the 
tariffs  as  fixed  by  the  commissioners  must,  in 
flo  f ar  as  the  courts  are  concerned,  be  left  to 
the  test  of  experiment.  Id, 
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26.  The  courts  have  no  power  to  make 
freight  or  passenger  tariffs.  Id. 

27.  The  courts  will  not  interfere  or  grant 
any  relief  to  a  railroad  company  against  rates 
fixed  by  commissioners,  upon  a  complaint 
made  as  to  one  or  several  rates  only,  or  where 
the  freight  and  passenger  rates  established  by 
the  commissioners  are  not  assailed  as  an  en- 
tirety. Id, 

NoTBs  AND  Briefs. 
See  also  Insubancb. 

Degree  of  care;  railroad  approaches,  i;>lat- 
forms,  etc.;  lights  and  guards;  duty  of,  to 
have  safe  appliances.  74 

Rights  of  connecting  carriers.  766 

Ejection  of  drunken  and  disorderly  passen- 
ger. 80 

Regulations  requirinff  notice  of  loss  of  prop- 
erty; right  to  limit  liability;  contracts  for  lim- 
iUng  liability.  129 

Proper  treatment  of  passenger;  right  to 
eject  passengers.  188 

Assumption  of  risks  on  freight  train;  notice 
of  rules;  direction  by  carrier's  officers;  liability 
for  injury  to  passengers  when  riding  on  con- 
struction train.  156 

Liability  for  safe  keeping  of  baggage.      287 

Rules  limiting  liability;  common-law  lia- 
bility; limitation  of  contract;  limiting  time  to 
bring  suit:  liabtlity  for  baggage;  what  is  bag- 
gage. 842 

Duty  to  land  passengers  safely;  injured  in 
alighting;  duty  to  supply  safe  means  of  exit. 

868 

Liability  as  insurer  of  goods;  restriction  of 
common-law  liability;  subrogation  of  insurer; 
loss  by  perils  of  the  sea.  424 

Duty  to  passenger;  liability  for  misconduct 
of  servants.  684 

Right  of  passenger  to  alight;  when  relation 
of  carrier  and  passenger  ceases;  duty  of  carrier 
to  passenger.  '  688 

Validity  of  regulation  prohibiting  uniforms 
to  be  worn  by  passengers;  expulsion  of  pas- 
senger. 788 

CERTIORARI. 

On  certiorari  to  a  district  court  by  statute, 
whefe  the  amount  in  controversv  exceeds 
$200,  there  should  be  a  bill  of  exceptions  sealed 
by  the  Judge.    Larkin  v.  Heeksher  (N.  J.)  187 

CHARITABLE  USES. 

The  English  law  of  charitable  uses  never 
became  a  part  of  the  law  of  New  York,  and 
the  validity  of  trusts  for  objects  which  were 
denominated  "charitable"  under  the  English 
law  are  in  that  State  governed  by  the  same  rules 
by  which  the  validity  pf  trusts  for  other  pur- 
poses is  determined.  OoUman  v.  Qraee  (N. 
Y.)  145 

Notes  and  Bbiefs. 

Origin  of;  doctrine,  where  recognized ;  what 
constitutes  public  charities;  municipalities  as 
trustees;  bequests  to  incorporated  and  unin- 
corporated societies;  for  pious  uses;  uncertain 
beneficiaries.  145 


Chattel  Mobtoagb— Confusion  of  Goods. 


CHATTEL  MORTGAGE.     See   Mort- 
gage, 7. 

Notes  and  Briefs. 
Right  to  property;  description  of  goods.  796 
CITIZENS.    See  Courts,  9. 

CrVIL   DAMAGES.    See   Intoxicating 
Liquors,  9,  10;  Statutes,  12. 

CLAIMS.    See  Alabama  Claims,  Notes 
AND  Briefs. 

CLOUD  ON  TITLE. 

In  an  action  to  quiet  title,  where  the  validity 
of  the  plainti£P'8  claim  depends  on  the  question 
of  notice  of  the  rights  of  the  defendants,  being 
a  perfect  title  if  be  had  no  notice,  but  not  val- 
id if  he  had  notice,  the  question  whether  de- 
fendants are  barred  by  statute  from  setting  up 
their  claim  to  the  property  is  immaterial.  Ran- 
daUv,  DuffiCB}.)  754 

CLUB.    See  Intoxicating  LiquoRS,  8. 
Notes  and  Briefs. 
Liability  of,  for  sale  of  intoxicating  liquors. 

687 
COLLATERAL      INHERITANCE 
TAX. 

1.  Legacies  to  religious  societies  and  col 
leges  not  exempted  frum  taxation  by  charter 
or  special  laws  are  liable  to  a  collateral  inherit- 
ance tax  under  the  New  York  law  of  1887,  sub- 
jecting to  its  provisions  all  property  which 
shall  pass  by  will  to  any  ''body,  politic  or  cor- 
porate, .  .  .  other  than  to  ...  the  societies, 
corporations,  and  institutions  now  exempted  by 
law  from  taxation."  CcUUn  v.  Trinity  College 
(N.  Y.)  206 

2.  Exemption  of  a  foreign  corporation  from 
taxation  under  the  laws  of  the  jurisdiction 
of  origin  does  not  withdraw  it  from  the  opera- 
tion of  the  New  York  Collateral  Inheritance 
Tax  Law.  %  Id. 

8.  N.  Y.  Act  1885,  §  1.  did  not  impose 
a  succession  tax  upon  property  oassing  by 
will  or  intestacy  from  a  nonresident  of  the 
State  to  his  collateral  relatives.  People  v. 
ShertDood  (N.  Y.)  464 

4.  The  words  ** being  in  this  State."  in 
Md.  Code  1888,  art.  81.  §  102,  imposing  a 
collateral  inheritance  tax  upon  "  sil  assets 
...  of  every  kind  passing  from  any  per- 
son who  may  die  seised  and  possessed  thereof, 
being  in  this  State,"  refer  to  the  property,  and 
not  to  the  person;  and  property  actually  with- 
in the  State,  althuugh  for  other  purposes  it 
may  be  treated  as  constructively  elsewhere, 
because  of  the  owner's  nonresidence,  is  subject 
to  the  tax.    8taU  v.  Dalrymple  (Md.)         872 

5.  The  interest  of  a  nonresident,  at  the  time 
of  his  death,  in  the  estate  of  his  deceased 
brother  within  the  State,  consisting  of  bank 
stock,  and  other  stocks,  bonds,  and  cash,  is 

{)roperty  within  the  State,  subject  to  the  Mary- 
and  collateral  inheritance  tax.  Id, 

Notes  and  Briefs. 
On  bequests  to  colleges;  payable  by  corpora- 
tions; exceptions  to  ]aw«  206 
" .  R.  A. 


On  property  passing  by  intestate  laws  of  an- 
other State;  meaning  of  words  "  being  In  thia 
State."  372 

Upon  property  situated  in  foreign  State;  va- 
lidity of.  464 

COLLEGES.    See  Collateral  Inherit- 
ANGE  Tax,  1,  2. 

COLLISION.    See  Shippin0. 

COMMERCE.    See  also  Tbleobaph  Cok- 

PANIBB.  1. 

1.  The  Railroad  and  Warehouse  Commis- 
sion of  Minnesota  has  no  authority  to  prescribe 
rates  for  traDsportation  by  common  carriers  in 
another  State.  It  cannot  fix  the  rates  for  car- 
riage between  two  points  within  Minnesota, 
over  a  route  extending  across  a  nelgb boring 
State.  Such  power  is  vested  exclusively  in 
Congress.  8late,  Railroad  db  W.  Chmmimim, 
V.  aUeoffo,  St.  P.  li.  it  0.  R.  Co.  (Minn.)    88t^ 

2.  That  clause  of  W.  Va.  Code,  chap.  82, 
§  2,  as  amended  by  W.  Va.  Acts  1885.  chap.  17. 
which  reads,  '*Nor  shall  any  agent  traveling 
with  one  or  more  horses  sell  any  lightning- 
rod,  sewing-machine,  or  organ,  or  other  musi- 
cal instrument,  without  a  State  license  there- 
for," is  not  unconstitutional  as  applied  to  such 
agents  selling  Singer  sewing  machines  mana- 
factured  ouUide  of  that  State.  State  v.  RiAr 
ards  (W.  Va.)  705 

Notes  and  Briefs. 

See  also  Intoxicating  Liquors. 

Power  of  state  commission  to  prescribe  rates 
for  foreign  companies ;  state  legislation  dis- 
criminating against  foreign  railroads.  288 

Legislative  authority  over  freights  and  fares. 

Ml 

CONFLICT  OF  LAWS.     See  also  Col- 
lateral Inheritancb  Tax,  2. 

1.  A  voluntary  assignment  in  one  State* 
where  it  is  valid,w{ll  be  upheld,  as  against  the 
citizens  of  that  State,  by  the  courts  of  another 
State.     Woodward  v.  Brooke  (111.)  708 

2.  A  note  executed  by  a  married  woman 
as  surety  for  a  firm  of  which  her  husband  is  a 
member,  in  a  State  where  the  makers  reside 
and  where  the  note  is  payable,  if  valid  in  that 
State,  may  be  enforced  against  her  in  the  courts 
of  another  State,  although  if  made  in  the  latter 
State  it  would  have  been  void.  RMneon  v. 
Queen  (Tenn.)  814 

8.  The  status  of  a  married  woman  in  one 
State  where  she  is  emancipated  from  the  disa- 
bilities of  coverture  cannot  dispense  with  or  in 
any  manner  affect  the  laws  of  another  State  in 
which  her  real  estate  is  situated,  with  reference 
to  a  conveyance  thereof,  or  the  prerequisites 
for  registration  of  deeds,  as  against  creditors. 

Notes  and  Briefs. 
Lex  looi  oontraetue;  place  of  performance- 

CONFUSION  OF  GOODS. 

Notes  and  Briefs. 
Logs  not  subject  to  doctrine  of.  408 
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CONGRESS.     See    Voters    and    Elkc- 

TIOH8.  2. 

CONSTITUTIONAL  LAW.  See  also 
CouRTB,  16;  Intoxicating  Liquors,  6; 
Mandamus,  6;  Statutbb.  4;  Taxbs,  8; 
Telegraph  Companies.  1-8. 

1.  A  statute  in  relation  to  liability  for  libel 
-which  in  effect  permits  evidence  of  good 
faith,  coupled  with  a  full  retraction,  not  mere- 
ly in  modification  of  damages,  but  to  prevent 
the  recovery  of  general  damages  as  distin- 
guished from  special  damages  for  injury  of  a 
pecuniary  nature,  does  not  violate  Minn.  Const 
art.  1,  g  8,  which  provides  that  "every  person 
is  entiUed  to  a  certain  remedy  in  the  laws  for 
all  injuries  or  wrongs  which  he  may  receive  on 
his  person,  property,  or  character.''^  AUen  v. 
Pioneer  Preu  Co.  (Minn.)  582 

2.  Tenn.  Act  1887,  chap.  158,  attempting 
to  change  the  practice  in  criminal  trials  when 
the  minimum  degree  of  punishment  is  not 
above  one  year  in  the  penitentiary,  so  as  to  give 
the  Judge  discretion  to  allow  the  Jury  to  dis- 
perse and  not  be  placed  in  charge  of  an  officer, 
Is  unconstitutional  because  it  attempts  to  con- 
fer upon  each  judge  the  power  to  suspend  the 
general  law,  making  his  discretion  the  only 
rule  for  his  conduct.    King  v.  State  (Tenn.) 

210 
8.  A  statute  transferring  jurisdiction  from 
one  court  to  another  is  not  such  an  ex  postfaeio 
law  as  will  forbid  the  new  tribunal  from  taking 
Jurisdiction  of  an  offense  committed  prior  to 
the  statute.    State  v.  (Mer  (S.  C.)  181 

4.  An  unconstitutional  Act  can  under  no  cir 
cumstances  be  validated  by  the  Le^rislature- 
State,  ChaHestan,  C.  df  C.  R.  Co.  v.  Whiteeidee 
<8.  C.)  777 

5.  The  Legislature  cannot  delegate  its  power 
to  make  a  law,  but  it  can  make  a  law  to  dele- 
gate a  power  to  determine  some  fact  or  state 
of  things  upon  which  the  law  makes,  or  in- 
tends to  make,  its  own  action  depend.  Bart 
Royal  Min.  Co.  v.  Hagood  (S.  C.)  841 

6.  A  statute  giving  discretion  to  grant  or  re- 
fuse a  license  to  mine  phosphate  rock  in  the 
beds  of  the  navigable  streams  which  are  held 
by  the  State  in  trust  for  the  public  does  not 
violate  the  14th  Amendment  of  the  United 
States  Constitution  by  discriminating  against 
those  to  whom  a  license  is  refused,  as  the  li- 
cense is  in  the  nature  of  a  special  privilege, 
and  not  a  right  common  to  all.  Id. 

7.  Mont.  Rev.  1879,  §  816.  providing  that 
all  property  of  every  kind  held  or  used  in  any 
of  the  twenty  occupations  for  which  a  license 
is  required  in  that  chapter  may  be  seized  and 
sold  for  the  satisfaction  of  the  license  due  from 
the  person  holding  or  using  it,  without  any 
notice  to  the  owner,  or  any  trial  or  opportunity 
to  be  heard,  and  leaving  him  without  any  rem- 
edy whatever, — violates  the  constitutional  pro- 
vision as  to  due  process  of  law.  Chauvin  v. 
Valium  (Mont.)  194 

8.  A  statute  providing  for  the  prohibition 
of  the  sale  of  intoxicating  liquors  in  any  coun- 
ty by  vote  of  the  electors  does  not  violate  the 
constitutional  provision  as  to  due  process  of 
law.     Territory,  McMahon^  v.  O'Connor  (Dak.) 

855 
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9.  A  prior  construction  of  a  State  Consti- 
tution will  be  regarded,  in  the  absence  of  any 
evidence  of  a  different  intent,  as  adopted  by  a 
re-enactment  of  the  same  language  in  a  revi- 
sion of  the  Constitution.  Sanders  v.  St.  Louie 
di  K  0.  Anohcrr  Line  (Mo.)  890 

Notes  and  Briefs. 

See  also  Intoxicating  Liquors;  Statutes. 

Departments  of  government  distinct  and  in- 
dependent ;  refusal  of  Judiciary  to  coerce  co- 
ordinate departments.  58 
Authority  of  Legislature  to  declare  result  of 
elections.           '                                          59 
Etpo9t  facto  laws;  what  are.     .                181 
Due  process.                                           194 
Power  to  create  corporations.                  296 
Determination  of  result  of  elections.       816 
Interpretation  of  State  Constitution.        890 
Validity  of  laws  providing  for  government 
of  villages.                                                   472 

CONTRACTS. 

I.  Natubb  and  Rbquisitbs. 
II.  Construction. 

III.  Validitt. 

IV.  Pbbformancb;  Cancellation;  Actions. 
Notes  and  Briefs. 

See  also  Action  or  Suit,  8;  Benevolent 
Societies,  2;  Corporations,  9,  14,  15, 
19.  dO;  Damages,  12;  Fraud  and  Fraud- 
ulent Conveyances. 

I.  Nature  and  Requisites. 

1.  Payment  by  councils  of  a  borough,  for 
some  years,  for  water  actually  furnished  under 
a  void  contract,  creates  no  contract  to  accept 
and  p^  for  it  in  the  future.  Milford  v.  Mil- 
ford  Water  Co.  (Pa.)  .  123 

2.  A  subscription  paper  by  which  the  sub- 
scribers agree  to  and  with  the  trustees  of  a 
church  to  pay  the  sums  severally  subscribed  by 
them  for  the  purpose  of  paying  off  a  certain 
mortgage  debt,  upon  condition  that  the  whole 
sum  De  subscribed  or  paid  within  one  year;  and 
recitinsr  a  consideration  of  $1  to  each  of  the 
subscribers  in  hand  paid  (but  which  in  fact  was 
not  paid),  and  the  agreement  of  the  subscribers 
with  each  other  contained  in  the  contract: 
where  neither  the  church  nor  the  trustees 
promise  to  do  anything,  and  whatever  action 
the  trustees  in  fact  take  in  procuring  subscrip- 
tions is  as  individuals,  and  not  in  their  official 
capacity,— creates  no  obligation  which  can  be 
enforced  by  the  church  against  any  of  the  sub- 
scribers, because  there  is  no  privity  of  contract 
between  them  and  the  church.  Pir%t  Preaby- 
terian  Church  v.  Cooper  (N.  Y.)  468 

8.  Payment  by  a  subscriber  of  part  of  his 
subscription,  which  was  not  legally  enforce- 
able, does  not  make  the  balance  of  the  sub- 
scription valid.  Id. 

4.  An  agreement,  by  the  equitable  owner  of 
1,000  shares  of  corporate  stock  of  the  par 
value  of  $10  per  share,  which  stock  is  held  by 
trustees  under  a  trust  agreement,  to  sell  500  of 
such  shares  at  $1  per  share,  and  the  execution 
of  such  agreement  by  his  delivering  to  the 
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buyer  the  trustee's  receipt  for  the  stock  and 
receiviuff  in  return  $500  in  cash  and  the  buy- 
er's receipt  for  500  ^ares  of  the  stocli.  consti- 
tute sufficient  consideration  for  an  agreement 
on  the  part  of  the  buyer  to  secure  for  tne  seller 
a  bona  fide  bid  of  $5,000  for  the  remidning  600 
shares  within  twelve  months,  or  at  the  end  of 
that  time  to  take  the  stock  himself  at  that  price. 
Duchemin  y.  KendaU  (Mass.)  784 

5.  Services  rendered  by  an  unlicensed  phy- 
sician under  a  contract  which  was  void  id 
its  inception  because  prohibited  by  statute  do 
not  constitute  a  consideration  which  will  sup- 
port an  express  promise  to  pay  for  the  services. 
PuekeU  v.  Alexander  (N.  C.)  '  .       48 

6.  A  written  offer  of  land  at  a  certain  price 
for  cash,  giving  a  privilege  of  purchase  within 
sixty  days,  is  not  accepted  so  as  to  make  a  bind- 
ing contract  by  a  letter  announcing  a  determi- 
nation to  take  the  land,  and  a  readiness  to  pay 
therefor  so  soon  as  it  should  be  conveyed  by 
proper  deed.  To  make  the  contract  binding, 
ttiere  should  have  been  an  unconditional  ac- 
ceptance communicated,  with  payment  or  ten- 
der of  the  cash,  within  the  sixty  days.  Weaf)er 
V.  Burr  (W.  Va.)  94 

7.  If  to  the  acceptance  of  a  proposal  a  con- 
dition be  affixed  by  the  partv  to  whom  the 
offer  is  made,  or  any  modification  or  change  in 
the  offer  be  made  or  requested,  this  will,  in 
law,  constitute  a  rejection  of  the  offer.        Id. 

8.  Under  a  statute  providing  that  a  con- 
tract "not  to  be  performed  within  a  year" 
must  be  in  writing,  an  agreement  to  sell  corpo- 
rate stock  at  the  end  of  uree  years  at  a  certain 
price,  and  also  that  the  stock  may  be  called  at 
any  time  before  expiration  of  three  years,  is 
valid  although  not  in  writing.  Seddon  v.  Boeen- 
baum  (Va.)  887 

II.   COHBTBUCTIOH. 

9.  Whether  the  contract  is  original  or  col- 
lateral, where  a  man  has  indorsed  a  note  in 
blank  as  an  a9ccommodation.  and  has  written 
on  the  face  the  words  **Credit  the  drawer,"  if 
the  note  is  for  more  than  $50,  must  be  deter- 
mined, under  the  Pennsylvania  Statute  of 
Frauds  of  1856,  without  regard  to  any  parol 
testimony.     Temple  v.  Baker  (Pa.)  709 

10.  A  letter  to  the  board  of  supervisors  of  a 
county  agreeing  to  pay  $1,000  toward  the 
erection  of  a  soldiers'  monument,  provided 
$2,000  is  raised  by  tax  within  a  certain  time, 
is  a  conditional  subscription  which  becomes 
absolute  when  the  condition  as  to  raising  the 
money  by  tax  is  performed.  La  Fayette  Coun- 
ty Monument  Corp.  v.  Magoon  (Wis.)  76i 

11.  Under  a  contract  by  which  a  person  ex- 
pressly covenants  to  keep  the  infant  daughter 
of  another  in  his  own  family,  as  one  of  his 
children,  to  provide  her  with  suitable  food, 
clothing,  schooling,  and  medical  attention 
should  she  require  it,  and  in  case  of  her  death 
to  pay  her  funeral  expenses,  he  has  no  legal 
right  to  confine  her  in  the  county  asylum 
among  the  common  paupers  because  she  be- 
comes insane.  It  is  his  duty,  if  he  has  no 
suitable  place  to  keep  her,  to  prepare  one. 
VaneUatev.  C72arA;  (Ind.)  519 

12.  A  hiring  for  one  year,  with  monthly 

Kiyment  of  wages,  is  an  entire  contract.   Lar- 
n  V.  HedcOier  (N.  J.)  187 
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18.  There  is  no  general  custom  in  New  Jer- 
sey that  a  person  hired  for  one  year,  with 
monthly  payments  of  wages,  may  be  dis- 
charged, without  cause,  on  one  month's  notioe 
or  one  month's  wages  paid.  U. 

III.  Validity. 

14.  In  considering  contracts  to  purchase  and 
receive  grain,  although  the  outward  forms  of 
law  may  have  been  complied  with,  yet  where 
the  defense  is  that  the  contract  is  a  wamiag 
one,  and  not  intended  for  the  actual  sale  ana 
delivery  of  the  property,  it  is  the  duty  of  the 
courts  to  go  behind  the  contract,  and  examine 
the  facts  and  circumstances  which  attended  the 
making  of  it.  in  order  to  ascertain  its  true  cha- 
racter.   Sproffue  V.  Warren  (Neb.)  87t^ 

15.  Where  doubt  is  cast  upon  the  valldiiy 
of  a  contract  for  the  sale  of  grain,  bv  the  testi- 
mony, it  is  the  duty  of  the  party  claiming  any 
rights  under  it  to  make  it  satisfactorily  and 
affirmatively  appear  that  the  contract  waamsde 
with  the  intention  to  deliver  the  grain.        id. 

16.  Testimony  of  a  commission  mercbaat 
that  he  never  had  a  warehouse  receipt  for 

grain  in  a  warehousoi  which  he  claimed  to^ 
ave  purchased  on  the  order  of  certain  partleB; 
that  he  did  not  know  in  what  elevator  the  al- 
leged grain  was  which  he  claimed  to  have 
purchased;  and  that  he  settled  the  alleged  losses 
by  "ringing  up"  in  the  bouti  of  trade, — fails 
to  show  a  Sma  fide  purchase  of  grain  for  ac^ 
tual  delivery.  Jd. 

17.  Where  the  vendor  in  a  contract  for  the 
sale  of  land  has  no  interest  in  the  land  which 
he  agrees  to  convey,  but  enters  into  Itasamerr 
speculation  or  venture,  he  is  not  deemed  atea^r 
Hde  contractor,  and  a  court  of  equity  will  not 
lend  him  its  aid  in  enforcing  it.  But  one  who 
has  acquired  an  equitable  tiUe  or  interest  in  the 
land  under  an  executory  agreement  may  enter 
into  another  agreement  for  the  sale  thereof  t» 
a  third  party,  without  waiting  until  he  has  ob> 
tained  a  deed,  if  the  sale  is  made  in  good  faith, 
and  the  title  is  fully  perfected  at  the  time  spe- 
cified for  the  completion  of  the  sale.  Tbwiu- 
hend  ▼.  OoodfeOote  (Minn.)  781^ 

18.  A  contract  between  attorneys  and  other 
persons  who  are  engaged  in  the  illegal  sale  of 
intoxicating  liquors,  to  defend  all  cases  brought 
against  the  latter  for  violation  of  prohibitory 
liquor  laws,  in  consideration  of  a  certain 
monthly  compensation,  is  against  public  policy 
and  void.    Bowman  v.  PhiUipe  (Kan.)        681 

19.  A  contract  made  by  a  water  company 
with  a  borough,  under  an  ordinance  passed  (^ 
a  council  of  which  the  majority  were  directors 
of  the  water  company,  is  absolutely  void,  un- 
der Pa.  Act  March  81,  1860,  §  66  (P.  L.  400), 
prohibiting  municii>al  officers  from  being  Inter- 
ested in  any  contract  with  the  corporaUoo. 
MUford  V.  Milford  Water  Co.  (Pa.)  12» 

20.  A  contract  to  pay  a  fee  for  services  ren- 
dered by  a  physician  who  is  not  licensed  is- 
void  in  its  inception,  where  a  statute  prohibits 
him  from  practicing  as  a  physician  for  fee  or 
reward.    PuckeU  v.  Alexander  (N.  G.)  4^ 

21.  An  amendment  to  a  statute  prohlblilng 
a  person  from  practicing  medicine  without  a 
license,  which  provides  that  it  shall  not  ^>p]y 
to  physicians  who  have  a  diploma  from  a  leg- 
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ular  medical  college,  cannot  make  valid  a 
contract  made  before  the  passine  of  the  amend- 
ment to  pay  for  the  services  of  an  unlicensed 
physician  who  had  such  a  diploma,  which  con- 
tract was  void  in  its  inception.  id. 

IV.  Performance;  Cancellation;  Actions. 

22.  There  is  a  sufficient  tender  on  the  part 
of  the  seller  in  a  contract  by  which  one  agrees 
to  procure  for  another  a  bona  fide  bid  of  a  cer- 
tain amount  for  certain  stock  within  twelve 
months,  or  at  the  end  of  that  time  to  take  the 
stock  himself  at  an  agreed  price  at  the  seller's 
option,  if  the  seller  miails  a  notice  which  must, 
by  due  course  of  mail,  reach  the  buyer  one 
year  from  the  date  of  the  agreement,  and 
which  informs  the  buyer  that  he  is  expected  to 
take  the  stock,  which  is  actually  tendered  to 
him  four  days  thereafter  and  payment  de- 
manded ;  especially  where  the  buyer  makes  a 
general  refusal  to  comply  with  the  agreement. 
Ihichemin  v.  KendaU  (Mass.)  784 

28.  A  clause  in  a  contract,  obliging  a  man- 
ufacturing company  to  furnish  enffines  if  the 
ezifi:encies  of  its  business  permitted,  gave  it  no 
arbitrary  right  to  refuse.  It  must  have  a  valid 
reason  for  the'refusal,  and  its  invalidity  must  be 
shown  by  evidence.  Taylor  Mfg.  Co.  v.  Hatch- 
er (C.  C.  8.  D.  Ga.)  587 

24.  A  deed  from  a  husband  to  his  wife  of 
land  which  had  been  acquired  by  their  loint 
efforts,  secured  by  her  importunities  and  as- 
surances that  he  should  enjoy  it  with  her  as  a 
home,  will  not  be  set  aside  because  she  has  ex- 
pelled him  therefrom.  Finlay9on  v.  JBSnlayton 
(Or.)  801 

25.  A  parent  who  has  made  a  contract  with 
another  for  the  services  of  his  minor  son  may 
cancel 'the  contract  and  take  his  son  from  the 
other's  custody,  if  the  latter  persists  in  re- 
quiring the  son  to  work  on  the  Sabbath  in  vio- 
lation of  law,  although  the  son  was  willing  to 
perform  the  illegal  labor.  HurU  v.  Adamt  (Me. ) 

608 

26.  The  right  of  action  upon  a  check  given 
in  payment  of  a  subscription  is  not  aifected  by 
a  condition  subsequent  upon  which  the  sub- 
scription is  made,  but  which  has  not  been 
broken.  La  Fayette  County  Monument  Corp, 
v.  Maffoon  (Wis.)  761 

Notes  and  Briefs. 

See  also  Benefit  Societies;  Carriers;  In- 
surance; Principal  and  Agent;  Sub- 
scription. 
Acceptance  of  proposal.  94 

In  violation  of  statute  inflicting  penalty, 
void;  right  to  rescind.  122 

Reformation  of  instrument  189 

Merger  of  preliminary  negotiations;  estoppel ; 
parol  evidence.  808 

Oral,  not  to  be  performed  within  a  year; 
contingent  performance  after  a  year;  after  a 
series  of  years;  jto  commence  on  a  future  day; 
part  performance:  to  transfer  interest  in  realty; 
antenuptial  agreements;  to  pay  by  bequest; 
possibility  of  performance  within  a  year;  per- 
formance depending  upon  contingent  events: 
I>erf  ormance  not  expected  within  a  year.  887 
3L.R.A. 


Entire;  consideration;  subscription;  condi-  ■ 
tions.  468 

Separate  instruments  construed  together.  579 
Illegal,  immoral,  aeainst  public  policy  or  to 
control  operations  of  government,  not  enfor- 
ceable. 681 
Wagering.                                                679 
Law  of  place.                                           702 
Executory  and  executed.                         761 
Executory,  for  sale  of  corporate  stock.    784 
Rules   of    construction;    interpretation   of 
words;  custom  and  usage.                           85(^ 

CONVEYANCE. 

Notes  and  Briefs. 
Voluntary,  validity  of.  822 

CORPORATIONS. 

I.  Creation;  Control;  Dissolittion. 
II.  Powers  and  Liabilities. 
III.  Stock  and  Stockholders. 
Notes  and  Briefs. 

See  also  Contracts,  4,  22;  Lihitation  op 
Actions.  4,  7;  Mandamus,  8;  Street 
Railways;  Taxes,  9. 

I.  Creation;  Control;  Disbolxttion. 

1.  A  corporation  exists  only  in  contempla- 
tion of  law  and  by  force  of  law,  and  can  have 
no  legal  existence  beyond  tbe  State  or  sover- 
eignty by  which  it  is  created.  Beee  v.  New- 
port NetM  d  M.  V.  Co.  (W.Va.)  572 

2.  One  State  cannot,  by  a  mere  legislative 
declaration,  make  all  corporations  created  bv 
charter  or  the  laws  of  other  States  domestic 
corporations  of  such  State;  at  least  it  cannot, 
by  such  declarations,  deprive  the  foreign  cor- 
poration of  its  right  to  resort  to  the  federal 
courts  in  cases  where  such  right  is  conferred 
by  the  Constitution  and  laws  of  the  United 
States.  Id, 

8.  While  a  corporation  may  be  chartered 
by  the  same  name  by  two  States,  clothed  with 
the  same  capacities  and  powers,  and  intended 
to  accomplish  the  same  objects,  and  be  exer- 
cising the  same  powers  and  duties  in  both 
States,  yet  it  will,  in  law,  be  two  distinct  cor- 
porations,— one  in  each  State,  with  only  such 
corporate  powers  in  each  State  as  are  conferred 
by  its  creation  in  that  State.  2d, 

4.  No  corporation  can  be  organiased  under 
Minn.  Gen.  Laws  1878,  chap.  11  (Minn.  Oen. 
Stat.  1878,  chap.  84,  gS  120-148).  except  for  an 
exclusively  manufacturing  or  mechanical  busi- 
ness. If  the  purpose  for  which  a  corporation 
is  formed,  as  stated  in  its  articles  of  associa- 
tion, is  to  carry  on  a  manufacturing  or  me- 
chanical business,  and  also  some  other  and  dis- 
tinct kind  of  business  not  properly  incidental 
to  or  connected  with  the  former,  it  will  belong 
to  the  class  of  corporations  authorized  to  be 
formed  under  Minn.  Gen.  Stat.  tit.  2.  chap.  84, 
g§  109-119.  although  the  articles  recite  that  it 
is  formed  under  the  Act  of  1878.  State,  Clapp, 
V.  Minnesota  Thresher  Mfg.  Co.  (Minn.)       510 

5.  The  provision  of  R  I.  Const  art.  4, 
§  17,  that  a  bill  for  the  creation  of  a  corpora- 
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tioD,  except  for  religious,  etc.,  purposes,  shall 
l)e  continued  until  another  election  of  the 
members  of  the  Gteneral  Assembly,  with  pub- 
lic notice  of  the  pendency  thereof,  is  manda- 
tory and  must  be  substantially  complied  with. 
8iaU  V,  Narragangett  Dist.  (R.  1.)  295 

6.  The  object  of  proceedings  by  quo  war- 
ranto against  a  corporation  biing  to  protect 
public  interests,  to  warrant  a  forfeiture  of  cor- 
porate franchises  for  misuser,  the  misuser  must 
he  such  as  to  work  or  threaten  a  substantial 
injury  to  the  public.  8taU,  Clapp^  ▼.  Minns- 
4ota  Thresher  Mfg.  Co.  (Minn.)  510 

7.  Acts  ttUra  vires,  or  in  excess  of  powers, 
are  not  necessarily  a  misuser  of  the  franchises, 
such  as  will  warrant  their  forfeiture.  To  jus- 
tify such  forfeiture,  the  ultra  vires  acts  must 
be  so  substantial  and  continued  as  to  so  de- 
range or  destroy  the  business  of  the  corpora- 
tion that  it  no  longer  fulfills  the  end  for  which 
it  was  created.  ITUra  vires  acts  may  be  such 
as  to  justify  interference  bv  the  State  by  in- 
junction to  prevent  a  continuance  of  the  ex- 
cess of  powers,  while  they  would  not  be  a 
sufficient  ground  for  a  forfeiture  of  the  cor- 
porate franchises  in  proceedings  by  quo  war- 
ranto. Id. 

8.  If  the  unauthorized  acts  of  a  corpora- 
tion affect  merely  stockholders  and  creditors 
who  have  an  adequate  legal  remedy,  the  State 
will  not  interfere.  Id. 

II.   POWBBS  Ain>  LlABILITIKB. 

9.  The  director  of  a  corporation,  who  per- 
forms services  for  the  corporation  at  the  re- 
quest of  the  board  of  directors,  is  entitled  to  re- 
cover on  an  implied  promise  to  pay  what  the 
services  are  reasonably  worth,  so  far  as  the 
amount  has  not  been  fixed  by  the  resolution  of 
the  board.  Ten  Eyck  v.  Poniiae,  0.  dk  P.  A. 
R.  Co.  (Mich.)  878 

10.  A  consolidated  corporation  which  suc- 
ceeds to  all  the  property  and  rights  of  the  cor- 
porations merged  in  it,  under  statutory  provi- 
aions  which  operate  practically  to  dissolve  the 
old  corporations  into  the  new.  but  make  no  ex- 
press declarations  that  it  shall  assume  or  be- 
come liable  for  the  debts  and  obligations  of  the 
original  companies,  is  liable  for  all  their  valid 
debts  and  liabilities.  LotbimOs,  N.  A.  dk  C.  R. 
Co.  V.  BoMy  (Ind.)  485 

11.  A  deed  conveying  lands  to  a  corporation 
by  name  before  the  charter  had  been  obtained, 
signed  and  acknowledged  by  the  grantor  and 
delivered  to  a  third  party,  with  directions  to 
retain  it  until  the  corporation  obtained  its  char- 
ter and  organized,  and  then  to  deliver  it  to  the 
corporation ;  and  which,  after  the  charter  had 
been  received  and  the  corporation  organized 
under  it.  such  third  person  delivered  to  the 
corporation,  which  accepted  it. — operated  as  a 
valid  conveyance  of  said  land  to  the  corpora- 
tion from  the  date  of  the  delivery  of  said  deed 
to  it.  Spring  Garden  Bank  v.  Hidings  Lumber 
Co.  (W.  Va.)  588 

12.  A  constitution  of  a  voluntary  associa- 
tion or  a  corporation,  which  is  created  by  Itself, 
is  nothing  more  than  a  by-law  under  an  inap- 
propriate name.  Supreme  Lodge,  Knights  of 
Pythias  V.  Knight  (Ind.)  409 
8  L.  R.  A. 


III.  Stock  and  Stockholdebs. 

18.  A  judgment  against  a  corporation  for 
the  recovery  of  money  is  conclusive  evidence, 
in  a  suit  against  a  stockholder  for  the  collec- 
tion of  said  judgment,  of  the  existence  of  the 
corporation  and  its  liability  to  plaintiff  tberetn 
as  thereby  determined:  and  such  judgment, 
whether  given  in  an  action  ex  coiUraekt  or  ex 
delicto,  is  an  indebtedness  of  the  corporation, for 
which  a  stockholder  is  liable  to  the  amount 
due  on  his  stock.  Pmeeil  v.  Oregoman  R.  Co. 
(C.  C.  D.  Or.)  201 

14.  A  subscription  by  a  number  of  pereona 
to  the  stock  of  a  corporation  to  be  thereafter 
formed  by  them  constitutes,  first,  a  contract 
between  the  subscribers  themselves  to  become 
stockholders  when  the  corporation  is  formed, 
upon  the  conditions  expr^sed  in  the  agree- 
ment, and  as  such  it  is  binding  and  irrevoca- 
ble from  the  date  of  the  subscription:  second, 
it  is  in  the  nature  of  a  continuing  offer  to  the 

groposed  corporation,  which,  upon  acceptance 
y  it,  becomes,  as  to  each  subscriber,  a  con- 
tract between  him  and  the  corporation.  JA'ji- 
neapoUs  Threshing  Maeh.  Go.  v.  Davis  (Minn.) 

7M 

15.  A  promoter  o^  a  proposed  corporation, 
who  solicits  and  procures  stock  subscriptiona, 
is  the  agent  of  the  body  of  the  subscribers  to 
hold  the  subscriptions  until  the  corporation  is 
formed,  and  then  turn  them  over  to  it  without 
any  further  act  of  delivery  on  the  part  of  the 
subscribers.  Hence  a  delivery  of  a  subscrip- 
tion to  such  promoter  is  a  complete  delivery,  so 
that  it  becomes  eo  instanU  a  binding  contract 
as  between  the  subscribers.  *       Id. 

16.  Where  a  person  subscribes  to  the  stock 
of  a  proposed  corporation,  and  delivers  the 
subscription  to  sudi  promoter,  and  other  per- 
sons, without  notice  of  any  oral  condition  at- 
tached to  such  delivery,  also  subscribe  to  the 
stock  and  pay  the  same  In,  and  in  reliance  on 
the  subscriptions  the  corporation  is  organized, 
engages  in  its  business,  expends  large  sums  of 
money,  and  contracts  liabilities  therein,  such 
person,  when  sued  for  installments  due  on  his 
stock  subscription,  will  not  be  allowed  to  de- 
feat a  recovery  by  showing  that  he  attached  a 
secret  oral  condition  to  the  delivery  of  his  sub- 
scription to  the  promoter.  Id. 

17.  A  resolution  passed  by  stockholders  of  a 
bank  a  year  after  the  bank  bad  begun  business, 
but  before  any  certificates  of  stock  had  been 
Issued,  reducing  the  amount  of  stock  to  50  per 
cent  of  the  amount  originally  subscribed,  which 
was  the  minimum  amount  fixed  by  charter  and 
all  that  it  had  been  contemplated  to  pay  in, 
thus  reducing  the  stock  to  full  paid-up  stock, 
where  it  is  not  shown  that  any  publicity  had 
been  given  to  the  subscription  fist,  or  that  any 
creditor  knew  what  it  contained,— releases  the 
stockholders  from  any  liability  either  to  the 
bank  or  to  creditors  on  account  of  the  addi- 
tional 50  per  cent  of  stock  for  which  they  origi- 
nally subscribed.    HiU  v.  Savey  (Qa.)  150 

18.  A  stipulation  in  a  contract  of  subscrip- 
tion to  the  stock  of  a  corporation,  payable  in 
installments,  to  the  effect  that  bonds  of  the  cor- 
poration, secured  by  mortgage  on  its  property. 
shall  be  given  to  its  subscribers  in  an  amount 
equal  to  their  stock,  does  not  make  the  issu- 
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ance  of  such  bonds  a  coDdition  precedent  to 
liability  upon  the  subscription;  and  the  failure 
of  the  company  to  carry  out  this  agreement 
d  oes  not  defeat  such  liability.  Morrow  v.  NcaJi- 
ville  Iran,  Steel  A  G.  Co,  (Tenn.)  37 

19.  An  agreement  by  which  persons  organ- 
izing a  corporation  are  to  have  bonds  of  the 
corporation  to  an  amount  equal  to  the  stock 
subscribed  for,  secured  by  a  mortgage  on  the 
corporate  property,  is  illegal  and  void,  and  can- 
not be  enforced  against  the  corporation,  even 
though  the  rights  of  no  creditors  of  the  corpo- 
ration are  involved.  Id. 

20.  A  sale,  by  the  equitable  owner,  of  cor- 
X)orate  stoclc  held  by  trustees,  under  a  trust 
agreement,  transfers  the  seller's  interest  sub- 
ject to  the  execution  of  the  trust,  and  is  not 
within  the  provisions  of  Mass.  Pub.  Stat.  chap. 
78,  §  6,  which  render  void  every  contract  for 
the  sale  of  stock,  "  unless  the  party  contract- 
ing to  sell  or  transfer  the  same  is  at  any  time 
of  making  the  contract  the  owner  or  assignee 
thereof,  or  authorized  by  the  owner  or  assignee 
or  his  agent  to  sell  or  transfer  "  the  same. 
Duchemin  v.  Kendall  (Mass.)  784 

Notes  and  Briefs. 

See  also  Street  Railways. 

Simulated  subscriptions;  contracts  ultra 
-mres;  fictitiously  paid-up  stock ;  power  to  issue 
bonds;  contracts  of  subscription;  capital  stock 
a  trust  fund.  87 

What  constitutes  capital  stock;  right  to  re- 
duce capital  stock;  release  of  stockholders;  li- 
ability of  stockholders  to  creditors.  150 

Limitation  of  powers.  175 

Meaning  of  word  "corporation"  as  used  in 
Rhode  Island  Constitution.  295 

Right  of  director  to  recover  for  personal  ser- 
T^ices.  878 

Personal  liability  of  directors  on  contract. 

897 

Effect  of  consolidation;  right  of  creditor  to 
pursue  consolidated  corporation  for  debt  of 
former  one.  485 

Acts  which  will  warrant  forfeiture  of  charter. 

510 

Duty  of  subscriber  to  stock  of;  bound  to 
know  legal  effect  of  contract;  secret  arrange- 
ments void;  obligation  to  pay  for  shares;  terms 
not  varied  by  parol.  796 

COURT  OF    CLAIMS.     See  Alabama 
Claims. 

COURTS.    See  also   Admiralty,  2;  Car- 
riers, 25,  27;  Dams;  Ikj unction,  1,  2; 
Parent  and  Child,  1 ;  Pleading,  6,  16, 
17;  Receiver,  4;    Removal  of  Cause, 
4,  7;  Trial,  2;  Voters  and  Elections, 
2,3. 
1.  The  Act  of  Congress  of  March  8,  1887, 
•conferring  jurisdiction  of  all  suits  at  common 
law  or  in  equity  where  the  United  Slates  is 
plaintiff    or  petitioner,  without  reference  to 
special  subjects  of  revenue,  etc.,  does  not  re- 
peal by  implication  the  grant  of  jurisdiction 
over  the  special  xsubjects  mentioned  in  the  in- 
clependent  clause  of  U.  S.  Rev.  Stat,  g  629. 
United  Siaiee  v.  Shavo  (C.  C.  8.  D.  Ga.)        232 
3L.R.A. 


2.  The  limitation  as  to  the  amount  in  a 
controversy  necessary  to  give  the  circuit  court 
juribdiction,  fixed  by  the  Act  of  Congress  of 
March  8,  1887,  §  1  (24  Stat,  at  L.  552),  does 
not  apply  to  suits  in  which  the  United  States 
is  a  plaintiff  or  petitioner.  Id. 

3.  At  law  a  federal  court  has  jurisdiction 
of  an  action  upon  a  policy  of  insurance  brought 
in  a  state  court  by  a  foreign  assignee  of  the 
policy  against  an  insurer  who  is  a  citizen  of 
the  State  where  the  suit  is  brought,  and  thence 
removed  to  the  federal  court  under  the  local- 
prejudice  clause  of  the  Act  of  1875,  although 
the  insurer  and  insured  are  citizens  of  the 
same  State.  Boienbaum  v.  Councd  Bluffs  Ins. 
Co.  (C.  C.  N.  D.  Iowa)  189 

4.  A  federal  court  has  jurisdiction  of  a 
suit  in  equity  to  reform  a  policy  of  insurance, 
if  it  has  junsdiction  of  the  action  at  law  be- 
tween the  same  parties  upon  the  policy,  al- 
ready commenced,  to  which  the  equity  suit  is 
merely  auxiliary.  Id. 

5.  A  United  States  Circuit  Court  has  no  ju- 
risdiction of  a  suit  civil  in  form,  but  penal 
in  nature,  brought  by  a  state  officer  in  his  of- 
ficial character  to  enforce  penalties  imposed  by 
the  state  law  and  to  be  paid  into  the  state 
treasury,  and  in  which  the  officer  has  no  per- 
sonal interest,  not  even  for  fees  or  commissions. 
Ferguson  v.  Ross  (C.  C.  E.  D.  N.  Y.)  822 

6.  Courts  will  look  behind  the  nominal  par- 
ties on  the  record  to  ascertain  who  are  the 
real  parties  to  the 'suit,  and  will  determine 
whether  a  State  is  the  real  party  to  an  action 
brought  by  or  against  its  officer,  by  a  consider- 
ation of  the  nature  of  the  case  as  presented  b 
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the  whole  record. 

7.  The  test  of  the  negotiability  of  a  note, 
in  order  to  determine  the  right  of  an  assicrnee 
to  sue  thereon  in  the  Circuit  Court  of  the  United 
States,  under  the  Act  of  Congress  of  1875,  is  its 
negotiability  according  to  the  principles  of  the 
law  merchant,  and  is  not  affected  by  state 
statutes.  Windsor  8av.  Bank  v.  McMahon  (C. 
C.  S.  D.  Iowa)  192 

8.  A  judgment  of  the  Circuit  Court  of  the 
United  States  for  the  District  of  Colorado  in  a 
suit  by  the  United  States  to  set  aside,  vacate, 
and  cancel  a  patent  for  lands  a  portion  of 
which  is  in  New  Mexico,  on  the  ground  of 
fraud,  which  decides  that  there  was  no  fraud 
and  that  the  patent  is  valid,  is  conclusive  up- 
on the  United  States  and  all  persons  claiming 
through  or  under  it,  as  to  the  lands  located  in 
New  Mexico,  as  well  i^s  those  in  Colorado. 
United  States  v.  Maxwell  Land  Grant  Co.  (N. 
M.)  751 

9.  A  limited  partnership,  under  the  laws 
of  Pennsylvania,  although  entitled  to  sue  as 
an  individual,  is  not  entitled  to  maintain  a 
suit  as  "a  citizen,"  in  a  federal  court,  against 
citizens  of  other  States.  Imperial  Refining  Co. 
V.  Wynian  (C.  C.  N.  D.  Ohio)  508 

10.  The  grant  of  exclusive  jurisdiction  over 
the  estates  of  deceased  persons  to  the  probate 
courts,  by  the  Arkansas  Constitution  of  1874, 
places  the  assets  of  a  decedent  beyond  the  reach 
of  process  from  any  other  tribunal.  Meredith 
V.  Scallion  (Ark.)  812 

11.  The  Missouri  statute  giving  damages 
for  injuries  resulting  in  death  controls  a  case 
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between  citizens  of  that  State,  arising  from 
facts  occurring  on  the  Mississippi  River  near 
the  Illinois  shore,  east  of  the  main  channel,  as 
the  Act  of  Congress  of  April  18, 1818,  gives  the 
States  bordering  on  the  nver  concurrent  Juris- 
diction so  far  as  the  river  forms  the  common 
boundary.  8avder%  v.  81,  Louis  <t  If.  0. 
Anchor  line  (Mo.)  800 

12.  The  State  of  Kentucky  cannot  maintain 
a  suit  in  the  courts  of  that  State  to  correct  a 
patent  for  and  reinvest  itself  with  title  to  lands 
included  within  the  strip  that  by  compact  with 
the  State  of  Tennessee,  before  the  patent  was 
issued,  had  been  brought  under  the  sovereign- 
tv  of  the  latter  State,  with  the  richt  only  on 
the  part  of  Kentucky  to  dispose  of  It  by  grant 
or  otherwise,  especially  when  much  of  the 
land  has  been  sold  and  is  not  in  the  possession 
of  or  claimed  by  the  patentee  or  his  heirs. 
Any  remedy  which  exists  must  be  enforced  in 
the  courts  of  Tennessee.  Cam.  v.  Bowman 
(Ky.)  220 

18.  The  superintending  control  of  the  Mis- 
souri Supreme  Court  over  the  courts  of  ap- 
peals, by  mandamus,  prohibition,  and  certio- 
rari, is  not  limited  to  cases  which  may  be  cer- 
tified to  that  court  under  the  provisions  of  the 
Constitutional  Amendment  of  1884,  §  6.  SUUe, 
Bayha,  v.  Kansas  City  Ct.  App.  (Mo.)        476 

14.  A  court  of  one  State  cannot  restrain  a 
citizen  of  that  State  from  the  prosecution  of 
a  suit  in  another  State,  where  the  land  is  sit- 
uated, for  the  foreclosure  of  a  mortgage  there- 
on, on  the  ground  that  the  decision  of  that 
court  may  be  different  from  its  own,  or  from 
the  decision  of  the  United  States  Supreme 
Court     Carson  v.  Dunham  (Mass.)  208 

16.  The  preparation  of  the  syllabi  of  judi- 
cial decisions  is  an  essential  part  of  the  report- 
er's work,  which  the  Legislature  cannot  com- 
pel the  Judges  to  perform,  especially  under  a 
State  Constitution  which  provides  that  no  judge 
shall  be  allowed  to  report  decisions.  Rs  Qrtf- 
fiths  (Ind.)  898 

16.  The  Supreme  Court  of  Indiana  will  give 
judgment  upon  the  validity  of  a  statute  requir- 
ing the  Judges  to  make  syllabi  of  opinions, 
when  the  question  is  presented  upon  a  petition 
of  the  reporter  of  the  court,  since  the  question 
directly  concerns  the  rights,  powers,  and  func- 
tions of  the  court,  and  no  other  tribunal  can 
determine  it.  Id. 

Notes  and  Briefs. 

See  also  Injunction. 

Interference  with  other  departments  of  gov- 
ernment. 68 

Federal  jurisdiction  over  auxiliary  bill;  ref- 
ormation of  instruments.  189 

Interference  with  other  courts;  comity;  ju- 
risdiction to  enjoin  suits  in  other  States.     208 

Jurisdiction;  legislative  Acts.  210 

Federal  jurisdiction  of  suit  against  state  rail- 
road commissioners.  288 
Interference  with  executive.  816 

Territorial  jurisdiction  over  suits  for  penal- 
ty. 822 

Limited  Jurisdiction  of  justice's  court.  826 
8  L.  R.  A. 


Parties  cannot  oust  jurisdicdon  of  fedeial 
court  by  agreement.  572 

COVENANT.    See   also   Landlord   and 
Tenant,  1-8. 

1.  A  full-covenant  deed  protects  the  grantee 
against  an  easement  which  is  open,  visible, 
and  well-known  at  the  time  of  the  coDveyanoe, 
except  in  the  case  of  a  highway.  Huyekw. 
Andrews  (N.  T.)  789 

2.  An  incumbrance,  within  the  terms  of 
the  covenant  against  incumbrances,  inclades 
"  every  right  to  or  interest  in  the  Isiid,  to  tlie 
diminution  of  the  value  of  the  land,  but  coo- 
sistent  with  the  passage  of  the  fee  by  the  con- 
veyance. Id. 

8.  A  covenant  against  incumbrances  is  broken 
at  the  instant  the  conveyance  is  made,  by  an 
outstanding  easement  of  any  kind.  IL 

Notes  and  Briefs. 

Restricting  use  of  property;  not  to  build; 
to  keep  street  open;  enforcement  of;  how  far 
binding  upon  subsequent  owners  of  property. 

Against  incumbrance;  what  is  an  incum- 
brance; measure  of  damage;  breach  of  cove- 
nant, action  for;  when  broken.  789 

CRIMINAL  LAW.    See  also  Consrtu- 
TiONAL  Law,  8. 

1.  Attempts  which,  if  successful,  wonld 
have  resulted  in  an  indictable  offense,  are  in- 
diclable.     Com.  v.  T(9^f?tai»  (Mass.)  747 

2.  A  statute  diminishing  the  degree  of 
punishment  for  an  offense,  but  making  no  al- 
teration in  the  kind  of  punishment,  must  gov- 
ern in  thereafter  imposing  punishment  for  an 
offense  committed  prior  to  its  passage.  SlaXe 
Y.  Cooler  {&.C.)  181 

Notes  and  Briefs. 
See  also  Trial. 
Protection  of  rights  of  accused.  210 

CURTESY. 

A  deed  to  a  married  woman  "to  her  sole  and 
separate  use,  and  free  from  the  interference  or 
control  of  her  said  husband,  or  any  husband, 
and  her  heirs  and  assigns,  to  her  and  their  only 
proper  use  and  benefit  forever/'  must  be  hdd 
to  defeat  a  right  to  curtesy  in  the  premises  on 
the  grantee's  death,  where,  by  the  statutes  of 
the  State,  a  married  woman  could  hold  real 
estate  as  if  unmarried,  as  the  rratriction  in  the 
grant  can  have  no  force  whatever  given  to  it 
unless  the  intention  was  to  exclude  the  estate 
by  the  curtesy.    Baight  v.  BaU  (Wis.)        8S7 

CUSTOM  AND  USAGE. 

A  custom  among  the  banks  of  a  certain 
place  to  pay  notes  made  by  a  depositor  payable 
at  a  bank  out  of  his  deposit,  without  instruc- 
tions, in  order  to  be  binding  must  be  certain 
and  uniform,  and  there  must  be  a  reason^rie 
ground  to  suppose  that  It  was  known  to  both 
parties  to  the  contract.  Orissom  v.  Qmmerdtd 
Nat.  Bank  (Tenn.)  271 


Damages. 


NoTBB  AKD  Briefs. 
See  also  Contracts. 
Binding  effect  of. 
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DAKAOES.    See  also  Emikbkt  Domain, 
2,  8;  Loos  AND  Logging;  Seduction,  2. 

1.  Exemplary  damages  cannot  be  recovered 
against  a  carrier  for  the  malicious  act  of  the 
conductor  of  a  train  to  the  injury  of  a  passen- 
ger, which  has  not  been  ratified  or  adopted,  if 
there  was  no  carelessness  in  the  selection  of 
employes,  or  in  the  establishment  of  regula- 
tions, or,  in  short,  if  the  carrier  or  its  officers, 
by  whom  it  is  controlled,  have  not  been  guilty 
of  any  malice,  gross  negligence,  or  oppression. 
Dillingham  y.  Anthony  (Tex.)  684 

2.  The  mere  retention  of  the  conductor  of 
a  train  in  the  same  position  after  knowledge  of 
his  misconduct  does  not  operate  as  a  ratifica- 
tion of  his  willful  and  malicious  act  in  assault- 
ing a  passenger,  so  as  to  make  the  carrier  liable 
for  exemplary  damages.  Id, 

8.  No  more  than  nominal  damages  could 
bo  recovered  for  the  depletion  of  the  class  in  a 
benefit  society  to  which  a  person  insured  be- 
longied,  even  If  it  constituted  a  breach  of  con- 
tract, where  such  depletion  was  occasioned  by 
the  formation  of  a  new  class,  into  which  many 
members  of  the  former  entered,  as  the  dam- 
ages are  too  remote,  conjectural,  and  specu- 
lative to  form  the  basis  of  a  legal  recovery. 
Supreme  Lodge ,  Knights  of  Pythias  v.  Knight 
(Ind.)  409 

4.  The  measure  of  damages  in  replevin  for 
the  unlawful  detention  of  a  piano  is  its  rental 
yalue.     Chaninn  v.  Valiton^Q/Loni.)  194 

5.  A  general  warranty  that  an  animal  is 
aound  and  .free  from  disease  is  necessarily  a 
warranty  against  diseases  of  all  kinds,  includ- 
ing those  which  are  infectious  or  contagious, 
so  as  to  render  the  warrantor  liable  for  dam- 
ages caused  by  the  communication  of  such  a 
disease  to  other  stock  with  which  the  animals 
sold  are  properly  placed  in  the  ordinary  course 
of  business,  and  also  for  such  other  damages 
and  expenses  as  are  the  direct  and  natural  re- 
sult of  the  breach  of  warranty.  Joy  v.  Bitser 
(Iowa)  184 

6.  When  there  hss  been  part  performance 
and  expenditures  properly  made  by  one  of  the 
parties  to  a  contract  which  is  broken  by  fault 
of  the  other  party,  the  party  performing  may 
recover  his  reasonable  expenditures.  He  may 
also  recover  the  profits  of  the  contract,  if  he 
proves  that  direct,  as  distinguished  from  spec- 
ulative profits,  would  have  been  realized.  If 
the  expenditures  of  the  party  not  at  fault  are 
unreasonable,  it  is  the  duty  of  the  opposite 
party  to  show  it.  Taylor  Mfg.  Co,  v.  Hatcher 
(C.  C.  S.  D.  Ga.)  587 

7.  Profits  remote  and  speculative  and  in- 
capable of  clear  and  direct  proof  cannot  be 
recovered ;  but  when  they  are  the  direct  and 
immediate  fruits  of  the  contract,  they  may  be; 
they  are  then  part  and  parcel  of  the  contract 
itself,  entering  into  and  constituting  a  portion 
of  its  very  elements.  Id. 

8.  The  leading  English  case  announces  the 
mle  of  damages  thus:  When  two  parties 
3  L.  R  A. 


have  made  a  contract  which  one  of  them  has 
broken,  the  damages  which  the  other  party 
ought  to  receive  in  respect  to  such  breach  of 
contract  should  be  such  as  may  fairly  and  rea- 
sonably be  considered  either  as  arising  natu- 
rally— t.  e.,  according  to  the  usual  course  of 
things— from  such  breach  of  contract  itself,  or 
such  as  may  reasonably  be  supposed  to  have 
been  in  the  contemplation  of  both  parties  at  the 
time  they  made  the  contract,  as  the  probable 
result  of  breach  of  it.  Id. 

9.  Damages  which  are  the  legal  and  natural 
result  of  the  act  done,  though  to  some  extent 
contingent,  are  not  too  remote  to  be  recovered. 

Id. 

10.  Where  by  the  wrongful  action  of  a 
party  the  profits  of  a  contract  have  been  pre- 
vented, all  recovery  therefor  will  not  be  de- 
feated because  exact  and  absolute  proof  is  un- 
attainable; and  in  jiew  of  the  tortious  refusal 
of  the  party  at  fault  to  perform  its  contract, 
the  party  injured  is  permitted  to  show  the 
particular  facts  which  have  transpired,  and  the 
entire  transaction  upon  which  the  claim  and 
expectation  of  profits  is  founded,  in  order  to 
prove  with  reasonable  certainty  what  the  prof- 
its would  have  been.  Id. 

11.  Where  a  company  manufacturing  agri- 
cultural steam  engines  agrees  to  furnish  an 
agent  who  sells  on  commission  the  engines  ne- 
cessary to  supply  the  season's  demand,  and  the 
agent  makes  large  expenditures  in  advertising, 
canvassing,  and  otherwise  building  up  the 
trade,  and  proves  a  heavy  demand  upon  him 
for  these  particular  engines,  largely  in  excess 
of  his  order  to  the  company,  the  company,  re- 
fusing without  sufficient  cause  to  furnish  the 
engines  ordered,  will  beheld  liable  for  the  sum 
of  commissions  on  the  engines  ordered,  and  for 
the  reasonable  expenditures  of  the  agent  in  the 
undertaking.  Id. 

12.  The  proper  measure  of  damages  for 
breach  of  a  contract  by  a  person  to  keep  in  his 
own  family  the  daughter  of  another,  where  the 
contract  had  been  fully  complied  with  for 
nearly  two  years,  and  the  daughter  was  then 
placed  in  the  county  asylum  and  remained 
there  until  she  died,  with  no  attempt  by  either 
party  to  rescind  the  contract,  is  the  difference 
in  value  between  the  care  and  treatment  she  ac- 
tually received  and  that  called  for  by  the  con- 
tract, and  not  the  whole  consideration  re- 
ceii^ed  for  her  keeping.  Vandeave  v.  Clark 
and.)  519 

18.  Damages  for  breach  of  contract  by  un- 
lawful discharge  are  limited  to  such  as  are  ac- 
tually sustained,  measured  by  the  wages  and 
reasonable  diligence  to  obtain  other  employ- 
ment.   Larkin  v.  Heckeher  (N.  J.)  187 

14.  The  difference  between  the  price  at 
which  property  was  offered  and  its  actual  mar- 
ket value  at  the  time  when  a  telegram  accept- 
ing the  offer  should  have  been  delivered  may 
be  recovered  against  a  telegraph  company  for 
failure  to  deliver  the  message  within  a  reason- 
able time,  although  notified  of  its  importance,  in 
consequence  of  which  the  sender  of  the  mes- 
sage lost  the  purchase.  Alexander  v.  Western 
TLTeUg.  Go.  (Miss.)  71 

15.  A  person  is  not  deprived  of  his  right  to 
recover  full  compensation  for  personal  injuries 
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because  he  was  at  the  time  suffering  from  a 
disease  which  was  aggravated  by  it.  Louis- 
fnlle,  If.  A.  cfe  a  B.  Co.  v.  Snider  (Ind.)    434 

16.  A  tenant  with  notice  of  the  location  of 
a  railroad  over  the  leased  premises,  who  plants 
crops  thereon  before  the  damages  are  paid  or 
secured,  or  notice  of  entry  given,  is  entitled  to 
the  damages  for  injury  to  the  growing  crops 
by  the  entry  of  the  company.  J^fferty  v. 
SchuyktU  River  East  Side  R.  Co.  (Pa.)  124 

17.  Crops  planted  by  the  owner  of  land  af- 
ter the  location  of  a  railroad,  but  before  the 
damages  had  been  paid  or  secured,  or  notice 
given  of  an  intent  to  enter,  are  proper  subjects 
for  compensation  when  the  land  is  taken.    Id. 

18.  The  increase  in  value  in  land  to  be  taken 
in    condemnation  proceedings   for    reservoir 

Eurposes,  by  reason  of  the  fact  that  a  reservoir 
as  been  already  partially  constructed  on  ad- 
jacent land  belonging  to  th^  party  seeking  the 
condemnation,  cannot  be  taken  into  account  in 
:flxing  the  owner's  compensation.  San  Diego 
Land  dh  Town  Co.  v.  Neale  (Cal.)  83 

19.  The  enhancement  in  value  of  lands  in 
the  neighborhood  by  reason  of  having  irriga 
tion  facilities  afforded  by  the  construction  of 
a  reservoir  cannot  be  considered  in  determining 
the  amount  of  compensation  to  an  owner  for 
land  taken  for  reservoir  purposes.  id 

20.  The  market  value  of  land  taken  in  con- 
demnation proceedings  is  the  amount  of  dam 
ages  to  which  the  owner  is  entitled.  Id. 

21.  Although  property  may  have  no  market 
value  in  the  strict  sense  of  the  term,  there  be- 
ing no  actual  demand  or  current  rate  of  price, 
either  because  there  have  been  no  sales  of  sim- 
ilar property,  or  because  the  particular  piece  is 
the  only  thing  of  its  kind  in  the  neighborhood, 
when  it  is  taken  in  condemnation  proceedings 
it  is  proper  to  consider  the  purposes  for  which 
it  is  suitable,  as  a  means  of  ascertaining  what 
reasonable  purchasers  would  in  all  probability 
be  willing  to  give  for  it;  and  this,  in  a  general 
sense,  may  be  said  to  be  its  market  value;  and 
the  fact  that  It  has  ngt  been  previously  used 
for  the  purposes  in  question  is  irrelevant.    Id. 

22.  The  value  of  land  ''as  a  reservior  site" 
may  be  shown  in  proceedings  to  condemn  it 
for  reservoir  purposes.  Id. 

23.  Land  taken  for  part  of  a  reservoir  site 
should  be  considered  with  reference  to  its  val- 
ue for  reservoir  purposes,  in  estimating  ttie 
owner's  compensation,  although  it  has  no  value 
for  reservoir  purposes  except  in  connection 
with  other  land  owned  by  the  parly  seeking 
its  condemnation.  Id. 

Notes  and  Briefs. 

See  also  Covenant. 

Measure  of,  in  case  of  failure  to  deliver 
telegraph  message.  71 

For  land  taken  in  eminent  domain;  market 
value;  advantages    and    disadvantages    from 
appropriation;  value  at  the  time  talken;  con- 
sideration of  location.  83 
Measure  of,  for  ejection  from  street  car.    133 
For  wrongful  discharge  from  service.       137 
For  death  from  sale  of  intoxicating  drinks. 

327 
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Liability  of  administrator  for  torts  of  his 
intestate.  341 

Measure  of,  in  action  for  libeL  582 

Measure  of,  for  improper  construction  of 
roadbed.  665 

For  breach  of  contract;  loss  of  profits;  spe- 
cial circumstances;  on  breach  by  vendor;  on 
breach  by  vendee;  gains  or  profits  from  col- 
lateral enterprises;  speculative  profits;  remote 
considerations.  567 

Measure  of.  ©4 

Measure  of,  for  expulsion  of  passenger 
from  train.  733 

DAMS.    See   also   Waters  akd    Water- 

COURSES,   6. 

In  Massachusetts  the  superior  court,  which 
is  a  court  of  general  jurisdiction,  is  competent 
to  decide  for  itself  whether  or  not  it  has 
been  properly  addressed  to  permit  it  to  act 
when  there  is  conferred  upon  it  by  statute 
jurisdiction  in  regard  to  special  proceedings 
for  the  erection  of  a  dam,  and  it  is  providei 
that  action  is  to  be  taken  only  upon  petition  of 
twenty  proprietors  of  certain  designated  lands; 
and  if  the  legality  of  the  dam  is  subsequently 
questioned  by  one  indicted  for  attempting  to 
destroy  it,  the  fact  that  the  court  took  action 
shows  that  it  had  decided  that  the  proceedings 
were  properly  initiated;  and  evidence  that  a 
petition  was  in  fact  signed  and  presented  by 
twenty  proprietors  is  unnecessary,  espedally 
in  the  absence  of  evidence  to  controvert  that 
fact.  Com.  Y.Tolman  (Mass.)  747 

DEATH.  See  Action  ob  Suit,  6,  7, 
Notes  and  Briefs. 

DEDICATION. 

The  owner  of  land  which  is  laid  off  on 
a  map  in  streets,  blocks,  and  squares,  who  con- 
veys lots  with  reference  to  a  certain  street 
marked  on  the  map,  covenanting  that  sudi 
street  shall  be  left  open  forever,  cannot  ex 
elude  the  public  use  of  that  street,  or  demand 
compensation  for  any  part  of  it,  when  taken 
for  a  public  road  which  crosses  it,  although  at 
the  time  of  the  dedication  there  was  not,  and 
has  not  at  any  time  been,  any  local  authority 
authorized  to  accept  the  dedication  of  the 
street,  except  for  a  portion  of  its  width;  and 
the  grantee  of  his  heir  at  law  of  so  much  of 
the  street  as  exceeded  the  width  of  a  lawful 
road,  who  has  had  it  assessed  as  his  property 
and  paid  taxes  on  it,  has  no  greater  riehl  to 
compensation.  Harrison  County  y,  8eal^\9sJi 

559 
Notes  and  Briefs. 

Of  streets  and  highways.  881 

DEED.  See  also  Conflict  of  Laws,  3; 
Contracts.  24;  Corporations,  11;  Hus- 
band AND  Wife,  6. 

1.  An  instrument  styling  itself  "  an  Indent- 
ure," by  which  the  grantor  grants,  bargains, 
etc.,  a  piece  of  land  containing  50  acres,  ex- 
cepting his  residence  thereon,  during  his  nat- 
ural life,  "which  is  to  be  a  lien  upon  the 
premises  aforesaid"  until  his  death  and  barial, 
in  consideration  of  the  services  of  the  grantee. 
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who  is  a  married  woman  and  his  niece,  in 
taking  care  of  him,  is  not  testamentary  in  its 
character,  and  does  not  convey  the  legal  title 
during  the  grantor's  life,  but  vests  in  the 
grantee  an  equitable  title,  as  an  executory 
contract.     Dreisbaeh  v.  tierfcus  (Pa.)  886 

2.  Where  a  man  who  had  for  months  con- 
sidered the  matter  and  consulted  with  friends, 
declaring  his  intention  to  convey  lands  U)  his 
minor  son,  executed  a  deed  and  delivered  it  to 
a  neighbor,  saying  to  him,  "You  take  that 
deed  and  file  it  for  record,"  and  on  the  latter's 
suggestion  not  to  file  it  at  present  be  respond- 
ed, '•  You  take  that  deed  and  keep  it  safely," 
without  either  adopting  the  suggestion  that 
the  recording  should  be  postponed,  or  intimat- 
ing any  change  in  his  purpose,  or  any  desire 
that  the  deed  should  be  held  subject  to  his  or- 
der or  control,  the  delivery  of  the  deed  must 
be  held  to  have  been  absolute  at  that  time; 
and  a  subsequent  filing  for  record,  whether  be 
fore  or  after  the  father's  death,  to  be  merely 
the  consummation  of  the  delivery  to  the  son  as 
of  the  date  of  the  delivery  to  the  neighbor  in 
trust.     Standiford  v.  Standiford  (Mo.)         299 

Notes  and  Briefs. 

What  constitutes  delivery;  deposit  of,  with 
third  person  for  delivery.  299 

Restriction  of  use  of  property.  579 

To  corporation  not  yet  in  existence;  validity 
of.  583 

Consideration;  provable  by  parol;  recital  of 
consideration;  to  married  woman.  801 

By  married  woman;  acknowledgment.    826 
To  take  effect  after  death  of  grantor,  revo- 
cable; revocation  of;  to  secure  support  for  life. 

886 


DEFINITIONS. 

Easement. 


See  also  Covenants,  2; 


1.  To  be  a  franchise,  the  right  possessed 
must  be  such  as  cannot  be  exercised  without 
the  express  permission  of  the  sovereign  power, 
— a  privilege  or  immunity  of  a  public  nature 
which  cannot  be  le^rally  exercised  without  le- 
gislative grant.  JSiate,  Clapp,  v.  Minnemta 
Thresher  Mfg,  Co.  (Minn.)  510 

3.  The  words  "  ordinances  "  and  "  by-laws" 
are  synonymous.    BHUy.  Goshen  (indi.)      261 

DEMURRER.    See  Pleading,  18. 

DEPARTMENT  OF  AGRICULTURE. 

See  License,  1. 

DESCENT  AND  DISTRIBUTION. 

A  child  by  adoption  cannot  inherit  from 
the  parent  by  adoption  unless  the  act  of  adop- 
tion has  been  done  in  strict  accordance  with 
the  statute.    Furgeson  v.  Jones  (Or.)  620 

DESCRIPTION.    See  Mortoaob,  7. 

DEVISE    AND    LEGACY.      See   Real 
Pkoperty,  10. 

Notes  and  Briefs. 
Effect  of  deferring  payment  of.  870 

8  L.  R.  A. 


DIVORCE.    See  Homestead,  2. 
Notes  and  Briefs. 
Meaning  of.  849 

DOMICIL. 

Where  a  man  of  mental  capacity  to  change 
his  domicil  in  good  faith  removes  his  resi- 
dence to  another  State  while  proceedings  for 
the  appointment  of  a  guardian  over  him  were 
pending,  and  continues  his  residence  until 
death  in  the  State  to  which  he  removed,  which 
residence  was  assented  to  by  a  guardian  ap- 
pointed in  the  pending  proceedings  after  his 
removal,  he  is  such  a  resident  of  the  latter 
State  that  its  courts  have  original  jurisdiction 
of  the  probate  of  his  will.  Talbot  v.  CUiamber- 
lain  (Mass.)  254 

DOWER. 

1.  Where  testator,  after  giving  his  wife  a 
handsome  legacy  of  personalty,  gave  her  for 
life  or  widowhood  the  homestead  and  land  ad- 
joining, constituting  nearly  one  third  of  his 
real  estate,  in  number  of  acres,  and  gave  other 
lands  to  a  daughter  for  life,  and  after  her  death 
to  be  sold  by  the  executors  and  the  proceeds 
divided  among  her  children,  and  also  gave  the 
proceeds  of  other  lands,  which  were  to  be  sold 
as  his  executors  might  think  best,  to  the  chil- 
dren of  a  deceased  son,  making  no  provision 
for  dower  in  these  lands,  and  naming  the  wife 
as  one  of  the  executors, — the  allowance  of  dow- 
er to  her  would  be  inconsistent  with  the  will. 
CaUdham  v.  Robinson  (S.  C.)  497 

2.  A  devise  to  testator's  wife  will  bar  dower 
only  when  the  two  are  so  manifestly  repugnant 
that  they  cannot  stand  together.  Id. 

8.  On  a  conveyance  in  fee  simple  to  a  mar- 
ried woman  of  land  purchased  by  a  third  per- 
son on  execution  against  her  husband,  an  in- 
choate right  of  dower  therein  becomes  merged 
in  the  fee,  and  |f  she  conveys  the  land  she  can- 
not claim  dower  therein  after  the  death  of  her 
husband.     YoumansY.Wagener{^.G.)       447 

Notes  and  Briefs. 

See  also  Husband  and  Wife. 

Right  of;  provision  in  lieu  of;  election; 
when  necessary;  effect  of.  497 

DUE    PROCESS.    See   Constitutional 
Law,  8,  Notes  and  Briefs. 

EASEMENT.    See  also  Injunction,  8. 

An  easement  is  an  interest  in  land  creat- 
ed by  grant  or  agreement,  express  or  implied, 
which  confers  a  right  upon  the  owner  thereof 
to  some  profit,  benefit,  dominion,  or  lawful  use 
out  of  or  over  the  estate  of  another.  Huyck  v^ 
Andrews  (N.  Y.)  789 

Notes  and  Briefs. 

Protected  by  equity. 
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EJECTMENT.     See   Vendor  and   Pur- 
cuaser. 

ELECTIONS.    See  Constitutional  Law 
Notes  and  Briefs. 


Elevated  Railroads — ^Eyidekcb,  I. 


ELEVATED  RAILROADS.     See  Cah- 

RIBB8,  1. 

EMBLEMENTS.      See    Landlord    and 
Tenant,  Notes  and  Briefs. 

EMINENT    DOMAIN.    See    also   Dam- 
AOBS,  16-28. 

1.  A  railroad  company  chargeable  with  no- 
tice of  a  lease  by  the  tenant's  possession  cannot 
discharge  its  liability  to  him  for  injury  to  crops, 
on  appropriating  the  land  in  condemnation 
proceedines,  by  payment  to  the  landlord.  Laf- 
ferty  y,  SehuylkiU  Biver  JSStui  Side  B,  Co,  (Pa.) 

124 

2.  The  constitutional  proyision  that  "  no 
person's  property  can  be  taken*  damaged,  or 
destroyed  for,  or  applied  to,  a  public  use  with- 
out adequate  compensation/'  does  not  giye  an 
action  against  those  constructing  public  works 
for  acts  which,  if  done  by  persons  in  pursuit  of 
a  private  enterprise,  would  not  haye  been  ac- 
tionable. Trinitp  &  8.  R,  Co,  y.  Meadom 
(Tex.)  565 

8.  A  railroad  company  which  has  careful- 
ly and  skillfully  constructed  its  road  under 
lawful  authority  is  not  liable  for  an  injury  to 
a  water  mill  by  the  clogging  of  its  wheel  and  a 
partial  filling  of  its  reservoir  and  a  stream  of 
water  by  sand  which  was  loosened  by  the  con- 
struction of  the  road  and  washed  away  by 
heavy  rains.  Id. 

4.  A  railroad  company  having  the  right  to 
use  a  street  for  its  tracks  has  no  such  peculiar 
right  as  entitles  it  to  compensation,  within  the 
meaning  of  Mo.  Const,  art.  2,  §  21,  relating  to 
the  taking  or  damaging  of  private  property  for 

Sublic  uses,  for  the  damage  resulting  from 
elay  and  inconvenience  in  the  movement  of 
its  trains  by  layine  the  track  of  another  rail- 
road across  its  tracks  in  such  highway.  Kan- 
Ma  City,  St.  J.  db  a  B,  B,  Co,  v.  St,  Joseph 
T,  B,  Co.  (Mo.)  240 

6.  Raising  the  grade  of  a  street  to  such  a 
height  that  the  earth  of  the  fill  slides  over  up- 
on adjoining  premises  so  far  as  to  cover  up  a 
portion  of  the  owner's  dwelling  by  the  embank- 
ment, closing  a  door  and  lower  windows,  con- 
stitutes a  taking  of  the  property,  within  the 
meaning  of  the  constitutional  provision  re- 
quiring just  compensation  when  private  prop- 
erty is  taken  for  public  use.  Vanderlip  v. 
Qrand  Rapids  (Mich.)  247 

Notbb  and  Briefs. 
See  also  Railroads. 

Rule  for  i£8certalning  compensation  for  land 
taken.  88 

Exercise  of;  compensation;  title  to  land 
taken;  transfer  to  different  use.  175 

Power  to  take  property  already  devoted  to 
public  use.  240 

Damaging  property ;  change  of  grade;  taking, 
what  is.  247 

Injury  to  abutting  lands  by  railroad.       565 

New  servitude  not  imposed  without  further 
condemnation.  881 


EQUITABLE 

Wills,  2. 
8  L.  R.  A. 


CONVERSION.       See 


Notes  and  Broefs. 
Of  realty  into  personalty. 
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EQUITY. 

Equity  will  not  take  cognizance  of  an  or- 
dinary matter  of  trespass,  or  of  the  yiolatioo  of 
any  legal  right,  unless  the  drcumstanoea  are  of 
such  a  character  as  to  bring  the  case  under  some 
recognized  head  of  equity  jurisdiction.  Equity 
will,  however,  afford  a  remedy  in  such  csms 
where  the  remedy  at  law  is  incomplete  and 
inadequate  to  give  such  relief  as  the  natonof 
the  case  demands.    Haines  v.  Hall  (Or.)      m 

Notbb  and  Bhibfs. 

Bee  also  Eaebmsnt. 

Jurisdiction  to  reform  instrument:  giving 
complete  relief.  \m 

Enforcement  of  covenant.  579 

Setting  aside  conveyance;  what  must  be 
proved;  undue  influence.  801 

Setting  aside  and  reformation  of  deeds.  8S6 

ESCROW.    See  Corpobationb,  15. 

ESTOPPEL.    See  also  Dedication;  £vi* 
dbncs,    81;    Husband   and    Wifb,  8: 

JCDOMBNT,   7. 

1.  Though  during  coverture  the  wife  bring 
suit  against  her  husband  and  others  to  assert 
her  right  to  land  acquired  by  her  husband  in 
his  name,  with  the  consideration  paid  by  a  pur- 
chaser ol  her  land  under  a  void  deed,  reciiiiw 
in  her  pleading  that  she  had  executed  such 
deed  to  such  first  purchaser,  and  received  the 
consideration,  and  obtain  a  decree  giving  her 
such  land  and  declaring  it  her  separate  estate, 
that  will  not  estop  her  or  such  second  par- 
chaser  from  recovering  the  land  from  the  firtt 
purchaser  or  his  vendee.  Central  Land  Co.  v. 
Laidley  (W.  Va.)  826 

2.  Estoppels,  to  be  binding,  must  be  mu- 
tual.   Fwrgeson  v.  Jones  (Or.)  890 

NOTBS  AND  BrIBFS. 

To  deny  terms  of  contract.  906 

Of  married  woman  by  void  deed.  8W 

EVIDENCE. 

I.  BuRDBN  OF  Proof. 

II.   DOCUMBNTART    EviDBNCB;    PaROI«  AND 

Extrinsic    Concbrnino   WRiTiNee; 
Sbcondart. 

III.  Opinions;  Dbclarationb. 

IV.  Rblbtanct;  Matbrialitt;  SuFFicnoi- 

CT. 

Notbb  and  Briefs. 
See  also  Plbadino,  17;  Withbbbbs,  (^ 
I.  BuRDBN  of  Proof. 

1.  The  burden  of  proof  thai  a  proposal  has 
been  accepted*  and  that  notice  thereof  within 
the  time  limited  has  been  communicated  to  the 
proposer,  rests  upon  the  party  claiming  to 
have  accepted  the  same.  Weaver  v.  Aerr 
(W.  Va.)  IH 

2.  To  justify  a  delivety  by  a  carrier  to  the 


Eyidemce,  II.,  in. 
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true  owner  contrary  to  or  without  the  orders 
of  the  shipper,  the  carrier  assumes  the  burden 
of  proving  the  ownership  at  the  time  of  such  de- 
livery. ^(Afe  V.  Miuauri  Pac.  R.  Oo,  (Mo.)  589 
8.  In  an  action  against  a  municipal  corpo- 
ration to  recover  the  value  of  certain  of  its 
<Mrporate  stock  belonging  to  a  decedent's  es- 
tate, which  it  permitted  to  be  transferred  upon 
its  books  after  a  sale  thereof  by  an  executor  to 
whom  power  to  dispose  of  property,  excepting 
a  certain  amount  of  stocks,  was  given  by  the 
will,  the  burden  of  showing  that  the  stock  so 
transferred  was  within  the  exception  in  the 
power  of  sale  is  upon  the  plaintiff.  Chapman 
V.  OharleBUm  (8.  C.)  811 

4.  The  burden  of  proof  as  to  a  necessity 
for  sending  a  telegram  on  Sunday,  in  an  action 
to  recover  a  penalty  for  failure  to  transmit  it, 
is  upon  the  plaintiff.  Western  IT,  Teleg,  Go. 
V.  Topsi  (Ind.)  224 

5.  Where  it  affirmatively  appears  that  an 
adverse  party  to  a  decree  was  a  nonresident  of 
the  State  at  the  time  of  its  rendition,  and  the 
record  is  silent  as  to  his  appearance  or  notice, 
there  is  no  presumption  that  such  court  ac- 
quired jurisdiction  over  his  person.  Furgeeon 
Y,  Janes  (Or.)  620 

6.  The  burden  of  overcoming  the  presump- 
tion of  negligence  arising  from  evidence  of  the 
occurrence  (3  an  accident  and  injury  to  a  pas- 
senger is  upon  the  carrier.  LauisvUle,  K  A, 
A  0.  R,  Co,  V.  Snidffr  (Ind.)  484 

U.   DOCUMSNTART    EviDENOB;    PaROL  AND 

Extrinsic  Concjcrning    Writings; 
Secondary. 

7.  A  schedule  of  articles  claimed  by  a  mort 
ffagee  may  be  admissible  in  evidence  against 
Sim,  in  an  action  to  recover  from  him  wood 
claimed  by  the  mortgagor.  Judhins  v.  Wood- 
man  (Me.)  607 

8.  Parol  evidence  is  admissible  to  show  the 
adoption  of  a  resolution  by  the  board  of  di 
rectors  of  a  private  corporation,  where  the 
proceedings  were  not  recorded.  Ten  Eyek  v, 
Pontiac,  0,  A  P.  A,  R,  Co.  (Mich.)  878 

9.  Where  a  will  gave  to  a  young  man  reared 
in  the  testator's  familv.  in  addition  to  what  he 
had  "alreadv  given  him,  the  further  sum  of 
$500,"  parol  evidence  is  admissible  to  show 
that  he  had  never  given  to  him  any  other  mon 
ey  or  property  except  the  money  represented 
by  promissory  notes  ffiven  by  the  legatee  and 
found  among  testator's  assets,  and  that  the  re- 
lations between  them  were  those  of  the  closed 
intimacv  and  affection,  and  that  testator  had 
made  declarations  to  the  effect  that  he  had 
given  the  voung  man  money  with  which  to 
engage  in  Wsiness,  for  which  he  had  taken 
notes,  and  that  he  did  not  intend  the  notes 
should  ever  be  paid,  but  intended  to  give  him 
the  money  so  furnished.  Dougherty  v.  Rogers 
<Ind.)  847 

10.  When  language  in  a  will  can  be  made 
consistent  with  the  facts  to  which  it  refers,  only 
upon  the  theory  that  the  testator  intended  a 
legacy  to  his  debtor  as  an  additional  or  cumu- 
lative gratuity,  and  thus  to  cancel  the  debt, 
parol  evidence  may  be  heard  showing  the  man- 
ner in  which  the  testator  treated  and  talked  of 
the  debt,  so  as  to  apply  the  language  used  to 
8  L.  R.  A. 


the  facts  in  question,  that  its  real  meaning  may 
be  ascertained.  la. 

11.  In  an  action  on  a  contract  to  pay  plain- 
tiff a  certain  sum  for  every  order  obtained  for 
a  cyclopedia,  and  a  different  sum  for  every  or- 
de^  obtained  for  certain  other  publications, 
evidence  is  admissible  that  in  the  subscription- 
book  business  the  words  "order  obtained" 
mean  an  order  under  which  a  certain  number 
of  volumes  or  parts  are  taken  and  paid  for  by 
the  subscriber.    NewhaU  v.  AppUton  (N.  T.) 

850 

12.  Parol  evidence  is  admissible  to  identify 
leased  premises.    Bulkley  v.  Devine  (111. )      880 

18.  The  obligations  under  a  written  lease 
of  a  farm,  which  appears  to  be  complete  in  it- 
self, without  any  suggestion  that  it  is  depend- 
ent upon  or  collateral  to  any  other  contract  or 
agreement,  cannot  be  affected  by  evidence  of 
a  contemporary  parol  contract,  as  part  of  the 
consideration  of  the  lease,  to  make  ditches  on 
the  premises.    Diven  v.  Johnson  (Ind.)        808 

14.  A  deed  to  real  property  cannot  be  in- 
validated by  parol  evidence  showing  that  there 
was  no  consideration  for  its  execution,  when  it 
contains  a  recital  that  a  consideration  had  been 
received  by  the  grantor;  nor  can  it  be  shown 
by  such  evidence  that  the  object  or  purpose  of 
a  deed  duly  delivered  to  the  grantee  was  dif- 
ferent from  that  implied  by  its  terms,  unless 
executed  to  secure  the  payment  of  a  debt  or  the 
performance  of  some  other  act.  Finlayson  v. 
Finlayson  (Or.)  801 

15.  Parol  evidence  is  not  admissible  to 
prove  an  agreement  by  a  party  to  wjiiom  a 
check  is  given  to  accept  a  bond  in  place  of  it, 
and  to  surrender  the  check.  lAk  Fayette 
County  Monument  Corp.  v.  Magoon  (Wib,)  761 

16.  The  fact  of  the  existence  of  such  a  pay- 
ment of  interest  as  will  take  a  demand  out  of 
the  Statute  of  Limitations  may  be  proved  by 
parol,  although  an  acknowledgment  or  a  new 
promise  is  required  to  be  in  writing.  Mills  v. 
Dofns  (N.  Y.)  894 

17.  To  render  an  indorsement  or  memoran- 
dum of  part  payment  upon  a  promissory  note 
admissible  in  evidence  as  showing  acknowledg- 
ment of  debt,  and  to  rebut  the  presumption  of 
its  payment  arising  from  a  lapse  of  time,  it 
must  appear  to  have  been  made  before  the  Stat- 
ute of  Limitations  could  have  operated.       2d, 

18.  Evidence  is  not  admissible  to  prove  that 
the  payee  of  a  note  agreed  when  he  received  it 
that  he  would  procure  another  person  to  sign 
it,  and  that  it  was  not  to  be  binding  on  the 
maker  until  it  was  so  signed;  or  to  prove  that 
the  payee  had  agreed  to  collect  certain  sub- 
scriptions and  apply  the  proceeds  to  the  pay- 

Clanin  v.  Esterly  Harvesting 


ment  thereof. 
Mach.  Co,  (Ind.) 
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III.  Opinions;  Declarations. 


19.  The  opinion  of  an  expert  witness  as  to 
the  nature  and  extent  of  an  injury  to  a  person 
is  not  inadmissible  because  based  in  part  on 
the  statements  of  the  injured  person.  Louis- 
viae,  JV:  A,  A  C,  R,  Co,  v.  Bnider  (Ind.)       484 

20.  The  opinion  of  a  division  superintend- 
ent of  an  express  company,  who  is  in  charge  of 
a  suit  against  a  messenger  for  negligence  in 
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Evidence,  IV.— Execution  akd  Judicial  Sale. 


carrying  a  package  of  money,  as  to  the  guilt  of 
another  person,  is  not  admissible  In  evidence 
on  the  part  of  the  defendant.  Frink  v.  South 
ern  Exp.  Go.  (Ga.)  482 

21.  An  objection  to  evidence  as  to  declara- 
tions made  by  an  agent  of  a  telegraph  com- 
pany, on  the  ground  that  "no  other  person  can 
bind  the  company  except  the  one  with  whom 
the  business  is  transacted  at  the  time,"  is  prop- 
erly overruled,  because  the  declaration  of  a 
general  agent  would  bind  it,  whether  made  at 
the  time  the  contract  was  entered  into  or  not. 
WMt&rn  U.  Teleg.  Go.  v.  Topstdud.)  224 

22.  A  conversation  by  telephone  between 
a  witness  and  another  i>erson  in  the  private 
office  of  a  party  is  not  inadmissible  because  the 
witness  does  not  identify  the  voice  of  the  other 
person  as  that  of  the  parly  or  his  clerk.  Wolfe 
V.  MissouH  Pae.  B.  Go.  (Mo.)  589 

23.  Evidence  of  a  conversation  with  the 
foreman  in  charge  of  a  derrick,  in  which  he  told 
how  an  accident  happened  to  one — a  fellow 
servant — by  the  breaking  of  a  rope,  is  inadmis- 
sible.   McKinnon  v.  I&reross  (Mass.)         820 

IV.  Relevancy;  Matekialitt;  Suffi- 
ciency. 

24.  The  introduction  of  irrelevant  evidence 
upon  one  side  without  objection  does  not  jus- 
tify the  introduction  of  irrelevant  evidence 
upon  the  other  side.  San  Diego  Land  d  Town 
C&.  V.  NeaU  (Cal.)  83 

25.  If  certified  copies  of  the  final  proofs 
made  by  settlers  on  the  public  lands,  before 
officers  of  the  local  land  offices,  are  offered  in 
evidence  specially  for  the  purpose  of  showing 
the  mode  in  which  the  settlers  complied  with 
the  provisions  of  the  law  !n  relation  to  final 
proofs,  affidavits  contained  therein  cannot  be 
considered  as  evidence  of  the  truth  of  the  state- 
ments made  in  them.     Glose  v.  Siuyvesant  (111.) 

161 

26.  For  the  purpose  of  showing  the  absence 
of  an  improper  or  unjustifiable  motive  for  the 
publication  of  an  alleged  libel,  defendant  may 
show  that  he  derived  his  information  from  arti- 
cles in  newspapers  previously  given  to  the 
public,  and  may  give  such  articles  in  evidence 
before  the  jury.  Amoit  v.  Standard  Asto. 
(Conn.)  69 

27.  In  an  action  for  libel,  the  defendant,  un- 
der Conn.  Rev.  Stat.  1888.  §  1116,  may  give 
evidence  of  his  intent  in  making  the  publica- 
tion, for  the  purpose  of  showing  that  it  was 
without  malice;  and  this  includes  the  richt  to 
show  that  the  libelous  language  charged  was 
rendered  so  by  a  mistake  in  punctuation.    Id. 

28.  Defendant,  charged  with  attempting  to 
destroy  a  public  dam,  cannot  introduce  evi- 
dence of  shoaling  in  the  navigable  river  below 
the  dam,  and  of  the  failure  of  those  having 
the  dam  in  charge  to  remove  the  shoaling  after 
notice,  as  proof  of  his  own  good  faith  and  be- 
lief in  his  legal  right  to  remove  the  dam,  and 
thus  in  rebuttal  of  the  allegation  of  malice, 
unless  such  proof  is  connected  with  evidence 
that  on  such  a  state  of  facts  he  was  advised 
and  thus  honestly  believed  in  his  ri^ht  to  de- 
stroy the  dam.     Gom,  v.  Tolman  (Mass.)    747 

29.  On  the  question  of  damages  for  breach 
of  covenant  by  reason  of  an  easement  consist- 
3  L.  R.  A 


ing  of  a  dam  and  water  privilege,  and  an  iasoe 
also  for  the  reformation  of  the  deed  to  make  it 
suliject  to  easement,  evidence  of  the  value  of 
the  property  with  which  such  easement  is 
connected,  including  the  easement,  is  not  ad- 
missible to  show  the  value  of  the  easement. 
Huyck  V.  Andrews  (N.  Y.)  789 

30.  Evidence  as  to  whether  a  person  killed 
was  usually  careful  or  careless  is  not  admissi- 
ble on  the  question  whether  he  was  nei^rligent 
at  the  time  he  was  killed.  Elliot  v.  Chicago, 
M.  dt  St.  P.  K  Co.  (Dak.)  363 

31.  In  an  action  bv  a  director  against  a  cor- 
poration for  personal  services,  the  corporation- 
can  not  give  evidence  to  prove  that  it  exists 
only  in  name,  and  that  an  investment  company, 
which  is  not  made  a  party,  is  the  organization 
for  which  defendant  hold  its  franchises,  and 
that  plaintiff's  claim  as  to  such  other  company 
is  unjust.  Ten  Eyek  v.  PonUae,  O.  &  P.  A.  K 
Co.  (Mich.)  3T8 

32.  That  the  schedule  of  rates  fixed  by  the 
railroad  commissioners  shall  be  deemed  and 
taken  as  sufficient  evidence  thai  the  rales  fixed 
therein  are  just  and  reasonable  does  not  make 
them  conclusive  as  against  judicial  inquiry, 
but  makes  them  competent  and  adequate  evi- 
dence of  the  correctness  of  the  action  of  the 
commissioners,  in  the  absence  of  countervail- 
ing proof  that  they  have  excc^ed  their 
powers,  or  abused  their  discretion  and  invaded 
some  right  of  the  railroad  company.  Beiuacoia 
iSb  A.  B.  Go.  V.  State ij\2i.)     .  66i 

33.  Testimony  of  witnesses  to  the  springing 
up  of  a  fire  immediately  after  the  passing  of  a 
train,  and  that  there  was  no  fire  before,  and  no 
other  apparent  cause  for  it,  issuflicientto  war- 
rant the  inference  that  it  was  caused  by  tbe 
train.    Union  Pac.  B.  Co.  v.  De  Busk  (Colo.)  350 

84.  An  order  denying  the  motion  for  a  new 
trial,  which  recites  that  the  motion  was  made 
"upon  the  grounds  set  forth  in  defendant's  no> 
tice  of  motion,"  sufficiently  shows  that  a  no- 
tice was  given.    Bandatl  v.  Duff  {Cki.)       754 

Notes  and  Briefs. 

See  also  Bills  and  Notes;  Libel  and  Slan- 
der. 
To  mitigate  damages  for  libel.  69 

Of  value  of  land  condemned.  83 

To  reform  instrument.  190 

Parol,  as  to  written  instrument.  806> 

Parol,  as  to  written  instruments;  exceptions. 

330 
Effect  of  indorsements  upon  papers.  S84 
Parol,  to  vary  or  contradict  contract.  761 
Parol,  not  admissible  to  vary  writing.  796 
Parol,  to  explain  latent  ambiguity.  801 

Physical  examination,  to  prove  personal  in- 
juries. BOS 
Declarations  of  servant,  how  far  binding  on 
principal.                                                         6SU 

EXAMINATION.    SeeTRL^L,  1. 

EXECUTION  AND  JUDICIAL  SAIiE* 

See  also   Executors  and   ADMOfidTRA* 

TORB,  6. 

1.  An  order  directing  a  railroad  to  be  sold 
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as  an  entirety,  together  with  all  its  franchises, 
privileges,  etc..  on  the  foreclosure  of  a  lien  giv- 
en by  statute,  which  makes  no  express  provision 
as  to  the  mode  of  its  enforcement,  is  in  excess  of 
the  power  of  the  court.  In  such  a  case  the  lien 
affords  the  basis  for  the  exercise,  by  the  court 
of  chancery,  of  its  flexible  jurisdiction  to  co- 
erce payment  of  the  debts.  LouisviUe,  N.  A. 
4bC,R,Go.Y.  Baney  (Ind.)  435 

3.  In  the  absence  of  representations  as  to 
title,  made  at  a  sheriff's  sale  of  personal  prop- 
erty on  execution,  the  purchaser  has  no  reme- 
dy against  the  officer  or  the  plaintiffs  in  the 

a  execution  for  a  failure  of  title.  Lewark  v.  Car- 
ter (Ind.)  440 
8.  Representations  of  a  deputy  sheriff,  made 
on  an  execution  sale,  as  to  the  title  of  the 
property  sold,  cannot  make  the  plaintiffs  in 
the  execution  liable  for  failure  of  title,  unless 
the  representations  were  made  by  their  pro 
curement.  Id. 

4.  Purchasers  at  a  sheriff's  sale 'on  foreclos- 
ure of  a  mortgage  given  by  a  grantee  to 
whom  land  has  been  deeded  without  consider- 
ation, under  a  power  of  attorney  to  sell  and 
convey,  if  they  have  no  notice  of  the  invalidity 
of  the  deed,  will  be  protected  as  bona  fide  pur- 
chasers.   Randall  V.  Duff  {Cb\.)  754 

NoTBB  AND  Briefs. 

See  also  Levy  and  Seizure. 

When  sheriff  may  act  by  deputy;  no  war- 
ranty implied;  protection  of  bona  fide  pur- 
chasers; doctrine  of  caDcat  emptor;  what  interest 
of  debtor  passes.  440 

Against  personal  representative,  void.     812 

EXECUTORS  AND  ADMINISTRA- 
TORS.  See  also  Courts,  10;  Judg- 
ment, 5. 

1.  A  widow  who  has  paid  a  just  claim  against 
the  estate  of  her  deceased  husband  cannot,  up- 
on being  subsequently  appointed  administra- 
trix, recover  the  money  for  the  estate,  where 
there  are  no  other  debts  against  the  estate. 
Bainwaier  v.  Harris  (Ark.)  845 

2.  The  restriction  upon  the  power  of  an 
executor  lo  dispose  of  the  personal  property  of 
his  testator,  found  in  S.  C.  Gen.  Stat,  g  1976. 
does  not  apply  to  his  power  to  dispose  of  choses 
in  action.     Uhapman  v.  Charleston  (8.  C.)   811 

8.  A  certificate  of  stock  of  a  municipal  cor- 
poration, which  is  nothing  more  than  a  state- 
ment that  the  corporation  owes  the  person 
named  therein,  or  his  assigns,  a  certain  sum  of 
money  which  it  promises  to  pay  at  a  certain 
time,  with  interest  at  a  specified  rate,  payable 
at  stated  times,  and  which  contains  a  stipula- 
tion that  the  same  is  transferable  only  at  the  of- 
fice of  its  treasurer,  is  a  chose  in  action;  and 
if  such  certificate  belongs  to  the  estate  of  a  de- 
ceased person,  no  order  of  sale  is  necessary  to 
yalidate  the  transfer  thereof  by  his  executor. 

Id. 

4.  When  the  power  to  dispose  of  personal 
property  belonging  to  a  testator's  estate  is  giv- 
en to  executors  as  such,  it  may  be  exercieea  by 
any  one  or  more  of  ikem.  Id. 

6.  When  power  is^iven  to  executors  to  sell 
and  dispose  of  such  part  of  testator's  estate 
3  L.  R.  A. 


as  they  may  think  expedient,  except  the  dwell- 
ing house  and  its  appurtenances  and  public  se- 
curities to  a  certain  amount,  which  is  to  con- 
stitute a  sum  for  testator's  daughters,  which 
sum  is  directed  by  the  will  to  be  taken  from 
the  most  secure  investments  which  testator 
had;  and  the  will  provides  that  a  division  of 
the  estate  shall  be  made  at  a  certain  time,  at 
which  the  daughters'  share  shall  be  taken  from 
the  estate  and  given  to  trustees;  and  that  the 
share  of  each  daughter  dying  before  that  time 
without  issue  shall  cease. — if  all  the  daughters 
die  without  issue  before  the  time  for  division 
arrives,  the  exception  in  the  power  of  sale,  as  to 
the  public  securities,  ceases,  and  the  executors 
may  thereafter  dispose  of  them.  Id. 

6.  Execution  upon  a  judgment  against  one 
as  administrator  cannot  be  issued  against  such 
person  in  his  fiduciary  capacity,  so  as  to  reach 
property  belonging  to  the  estate,  after  he  has 
made  his  final  settlement  and  been  discharged 
by  the  probate  court,  Meredith  v.  Scallion 
(Ark.)  812 

Notes  and  Briefs. 
See  also  Damages. 

Power  to  dispose  of  stock  belonging  to  tes- 
tator. 811 

Estoppel  of,  by  acts  done  prior  to  granting  of 
letters.  845 

EXEMPTION.    See  Garnishment,  2,  8; 
Levy  and  Seizure;  Taxes,  9. 

Notes  and  Briefs. 
Of  partnershi p  property.  114 

Of  wages  of  employ^.  64!^ 

EXCEPTIONS.  See  Appeal  and  Error. 
EX  POST  FACTO  LAWS.     See  Con> 

8TITUTIONAL  LaW.  8,  Nof E8  AND  BrIEFS. 

EXPRESS  COMPANIES.    See  Bonds, 
8;  Carriers,  22. 

FERRIES.    See    Waters    and    Water* 

COURSES,  4. 

FIRE.    See  Evidence,  88;  Neoligence,  7- 

FIXTURES. 

1.  The  intention  of  the  parties  immediately 
concerned,  who  have  agreed  that  property  an- 
nexed to  the  soil  shall  retain  its  character  as 
personalty,  will  prevail  except  as  against  inno- 
cent purcnasers  without  notice,  unless  the  prop- 
erty be  of  such  a  nature  that  it  necessarily  be- 
comes incorporated  in  to  and  a  part  of  the  realty 
by  the  act  and  manner  of  annexation.  Bink- 
ley  V.  Forkner  (Ind.)  3a 

2.  A  chattel  mortgage  containing  the  provi- 
sion that  the  mortgagee  may  take  possession 
and  sell  the  property  on  default  of  payment, 
given  for  the  purchase  price  by  the  owner  of 
land  upon  machinery  which  he  afterwarda 
places  in  a  building,  is  equivalent  to  an  express 
agreement  that  the  property  shall  continue  to 
be  regarded  as  personalty.  Id. 

8.  As  against  precedent  mortgages  of  real 
estate  a  chattel  mortgage  on  an  engine  an^ 
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boiler  and  other  machinery,  given  for  the  pur* 
chase  price,  will  be  a  valid  prior  lien,  where 
the  removal  of  the  articles  will  not  injure  or 
impair  the  vidue  of  the  real  estate  or  the  build 
ing  thereon.    BirHdey  v.  Forkner  (Ind.)        88 

4.  A  real-estate  mortgage  which,  after  de- 
scribinp:  the  real  estate,  specificallv  enumerates 
an  engine,  boiler,  and  other  machinery  as  be- 
ing also  and  in  effect  separately  mortgaged,  and 
providing  that  the  mortgagor  shall  not  remove 
any  of  the  machinery  enumerate  until  the 
mortage  debt  is  fully  paid,  shows  a  manifest 
intention  to  regard  the  machinery  as  personal 
property  and  to  include  it  in  the  mortgage  as 
«uch,  and  therefore  is  subject  to  a  prior  chat- 
tel mortgage  on  such  machinery.  Id. 

5.  The  criterion  of  an  immovable  fixture  is 
the  united  application  of  three  requisites:  (1) 
real  or  constructive  annexation  of  the  article 
in  question  to  the  freehold;  (2)  appropriation 
or  adaptation,  to  the  use  or  purpose,  of  that 
part  of  the  realty  with  which  it  is  connected; 
<8)  the  intention  of  the  party  making  the  an- 
nexation to  make  the  article  a  permanent  ac. 
cession  to  the  freehold.  Id^ 

Notes  and  Bbibfs. 

Test  of;  machinery.  88 

PRANCHISES,    See  Definitions,  1. 

PRAUD  AND  FRAUDULENT  CON- 
VEYANCES. See  also  Contraotb,  24; 
Husband  and  Wife,  7. 

Fraud  will  vitiate  a  contract;  but  where 
the  parties  to  the  contract  stand  upon  an  equal- 
ity of  footing,  the  fraud  must  consist  of  a 
false  representation  of  a  material  fact,  and  the 
party  to  whom  it  is  made  not  be  able,  by  the 
exercise  of  a  reasonable  caution  and  vigilance, 
to  detect  its  falsity.  Finlayton  v.  FirUayBon 
(Or.)  •  801 

OAMBLING.    See  Contracts,  14  - 16. 

OARNISHMENT. 

1.  The  amount  which  a  shareholder  in  a 
co-operative  bank  doing  business  under  Mass. 
Pub.  Stat.  chap.  117,  and  its  amendments,  is 
entitled  to  withdraw  therefrom,  made  up  of 
dues  paid  in,  plus  profits  and  less  fines  and 
losses,  may  be  reached  by  trustee  process. 
Atwood  V.  Dumas  (Mass.)  416 

2.  A  balance  of  $624.60  due  to  a  man  who 
iiad  been  employed  for  about  eighteen  months 
at  a  salary  of  $200  per  month  is  not  exempt 
from  garnishment  as  '  'current  wages. "  BeU  v. 
Indian  Live  Stock  Co,  (Tex.)  642 

8.  An  exemption  of  "current  wages  for  per- 
gonal service"  from  garnishment  applies  to  non- 
residents of  the  State  as  well  as  to  residents. 

Id. 

•GENEVA  AWARD.  See  Alabajia 
Claims,  Notes  amd  Briefs. 

OIPT. 

The  gift  of  a  savings  bank  book  from 
husband  to  wife,  eau^a  mortis,  is  not  valid 
without  delivery,  although  the  book  is  already 
3  L.  R.  A. 


in  her  possession;  and  his  saying  to  her,  "Ton 
may  have  it,"  or,  "You  may  keep  It;  It  ia 
yours,"  is  not  sufficient  to  pass  the  property. 
I>rew  V.  Hagerty  (Me.)  280 

Notes  akd  Bbiefb. 

Causa  mortis;  of  bank  book;  validity  of  the 
gift.  280 

GOVERNOR.     See  OpncEBS,  1  >  4. 

GUARANTT.    See  Bills  asd  Notes,  11; 

CONTBACTS,  5. 

Notes  Ai!n>  Briefs. 
Liability  on.  16S 

HIGHWAYS.    See  also  Dedication;  Nui- 
sance; Taxes,  8. 

1.  A  city  contracting  for  and  authorizing  the 
quarrying  and  disposal  of  stone  from  a  ledge 
in  a  street  and  below  the  grade  thereof,  for  un- 
authorized purposes,  becomes  liable  to  the 
owner  of  the  soil  for  the  value  of  the  stone  as 
it  lay  in  the  ledge.  Viliski  v.  MinthsapoHs 
(Minn.)  831 

2.  When  it  becomes  reasonably  necessary, 
for  purposes  connected  with  the  use  or  im> 
provement  of  a  street,  or  for  the  enjoyment 
of  the  public  easement  therein,  to  have  earth 
or  rock  excavated  and  removed  therefrom, 
and  where  it  is  impracticable  to  commit  to  the 
owners  of  the  soil  the  work  of  excavation  and 
removal,  the  public  authorities  may  do  this, 
unembarrassed  by  claims  of  private  owner- 
ship, and  mav  dispose  of  the  materials  which 
they  are  required  to  remove,  without  accoun- 
tability to  the  owners  of  the  soil.  This  is  prop- 
erly incident  to  the  public  easement.  Id. 

8.  Where  a  city,  for  the  sole  porpoee  of  se- 
curing the  construction  of  a  sewer  in  a  street, 
enter^into  a  contract  with  a  person  to  the  ef- 
fect that  he  should  take  out  the  stone  the  whole 
width  of  the  street  and  several  feet  in  depth 
below  the  grade,  construct  the  sewer,  and  refill 
the  street  to  the  original  grade,  and  as  oonir 
pensation  for  the  construction  of  the  sewer 
the  contractor  was  to  have  the  stone  so  removed, 
— as  to  so  much  of  the  stone  as  it  was  reason- 
ably necessary  to  remove  for  the  construction 
of  the  sewer,  the  owner  of  the  soil  had  no 
cause  of  action,  but  the  city  had  no  right  to 
thus  appropriate  to  the  payment  of  the  con- 
tractor the  stone  which  it  was  not  necessary  to 
remove  for  the  construction  of  the  sewer.    Id. 

4.  A  decree  condemning  land  of  a  railroad 
company  for  a  highway,  and  providing  that  the 
company  shall  have  the  right  **to  keep  and 
maintain  its  present  tracks  and  switches  upon 
said  lands,  and  shall  have  the  right  to  conatroci 
such  other  tracks,  ...  as  it  may  deem 
necessary  for  the  transaction  of  its  business," 
does  not  give  the  railroad  company  any  exclu- 
sive use  of  such  street,  or  prevent  the  proper 
authorities  from  granting  permission  to  another 
railroad  to  lay  tracks  on  or  across  said  street. 
Kansas  City,  8t.  J.  d  C.  B.  B.  O.  v.  St, 
Joseph  T.  B.  Co.  (Mo.)  240 

5.  A  bicycle  is  a  carriage  or  a  vehicle  with- 
in the  meaning  of  R  I.  Pub.  Stat.  chap.  86, 
§  1,  requiring  every  person  traveling  with  any 
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ferriage  or  other  vehicle,  on  meeting  any  other 
person  so  traveling  on  any  highway  or  bridge, 
to  pass  on  the  right  of  the  center  of  the  tray- 
'eled  part  of  the  road.    8taU  y.  OoUing  (R.  I.) 

894 
6.  A  sidewalk  is  intended  for  the  use  of  pe- 
destrians, and  a  person  on  a  bicycle  makes  an 
unlawful  use  of  it  when  be  rides  or  drives 
his  bicycle  along  it  longitudinally.  Mercer  y. 
Ocrbin  (Ind.)  221 

Notes  and  Briefs. 
Liability  for  accidents  upon.  257 

SOMESTEAD. 

1.  A  conveyance  by  a  man  to  his  wife  of 
bis  separate  real  estate  upon  which  he  has  de- 
clared a  homestead  gives  her  the  legal  title 
subject  to  the  homestead  righu,  and  is  not 
within  Cal.  Civ.  Code,  §§  1242,  1248,  which 
require  an  instrument  conveying  or  incumber- 
ing the  homestead  to  be  executed  or  acknow- 
ledged by  both  husband  and  wife.  Burkett  v. 
Burkett  (Cal.)  781 

2.  A  wife  to  whom  her  husband  has  con- 
veyed homestead  property  by  a  valid  deed  pri- 
or to  the  commeucement  of  a  divorce  suit 
must  be  regarded  as  "the  former  owner,"  under 
Cal.  Civ.  Code.  §  146,  subd.  4,  which  provides 
that  on  a  divorce  a  homestead  which  has  been 
eelected  from  the  separate  property  of  either 
party  shall  be  assigned  to  the  former  owner 
subject  to  the  power  of  the  court  to  assign  it 
for  a  limited  period  to  the  innocent  party.  Id, 

Notes  AND  Briefs. 

Conveyance  of,  by  husband  and  wife;  effect 
of  divorce.  781 

HOMICIDE. 

Brakemen  on  a  railway  train  are  not  guil- 
ty of  negligent  homicide  "in  the  perform- 
ance of  a  lawful  act,"  under  Tex.  Pen.  Code, 
«rt.  679,  if,  while  on  the  train  in  motion,  they 
omit  to  stop  it  or  to  signal  the  engineer  to 
stop  it,  after  seeing  a  child  on  the  track,  and 
f  n  consequence  of  their  failure  to  act  the  child 
is  killed  by  the  train.  It  is  the  ezclusive  duty 
of  the  engineer  and  fireman  to  look  out  for  ob- 
structions and  give  signals  of  danger,  and  the 
brakemen  have  no  legal  duty  to  perform  in  the 
matter.    Andenony,  State  {Twl.)  644 

Notes  and  Briefs. 
8ee  also  Exscutorb  and  Administrators. 
Negligent,  indictable;  who  guilty  of.        644 

HUSBAND  AND  WIFE.  See  alse  Ac- 
knowledgment; Conflict  of  Laws,  2, 
8;  Homestead;  Insurance,  18, 14;  Levy 
AND  Seizure,  1;  Libel  and  Slander, 
2-5. 

1.  If  a  deed  from  a  husband  and  wife  con- 
veyinff  her  land  is  void  as  to  her  because  of 
del ecUve  certificate  of  her  exanunation  and  ac- 
knowledgment, a  person  with  notice  of  the 
former  deed,  to  whom  she  conveys  the  land 
after  the  death  of  her  husband,  will  not  hold 
it  as  trustee  for  the  first  purchaser,  or  be  af 
8  L.  R.  A. 


fected  in  any  way  by  the  former  deed.  Cen- 
tral Land  Co.  v.  Laidley  (W.  Va.)  826 

2.  A  purchaser  of  land  from  a  married  wo- 
man, under  a  deed  which  is  void  because  of  a 
defective  certificate  of  examination  and  ac- 
Imowledgment,  is  not  entitled^to  have  the  con- 
sideration refunded  by  a  second  purchaser  un- 
der a  valid  deed,  or  to  have  the  land  charged 
therewith.  Id, 

8.  A  married  woman  who  has  given  a  deed 
which  is  void  for  lack  of  proper  acknowledg- 
ment cannot  ratify  it  during  coverture  by  mere 
admissions  or  recitals  or  other  acts  in  pais,  but 
only  by  acknowledgment  of  the  void  deed,  or 
the  execution  of  another  instrument  in  the 
form  required  by  statute  to  pass  her  title.    Id. 

4.  Where  by  deed  land  was  conveyed  direct- 
ly to  a  married  woman,  prior  to  the  West  Vir- 
ginia Code  of  1868.  such  a  conveyance  did  not 
create  in  her  a  separate  estate,  but  the  husband 
became  entitled  to  a  freehold  estate  in  the  land, 
which  would  continue  at  least  during  the  joint 
lives  of  the  husband  and  wife,  with  remainder 
in  fee  to  the  wife.  Id. 

6.  A  wife  may,  with  her  husband's  consent, 
maintain  an  action  airainst  a  firm  of  which  he 
is  a  member,  for  the  breach  of  an  agreement 
contained  in  a  lease  to  it  of  her  separate  real 
estate;  and  in  such  action  the  husband  alone 
can  interpose  the  defense  of  the  legal  unity  of 
the  parties  as  created  by  the  marriage;  and  in 
case  he  neglects  to  answer,  and  there  is  no 
other  defense  to  the  action,  judgment  will  be 
entered  in  her  favor.    FreHer  v.  Kear  (Pa.)  889 

6.  A  married  woman  owning  a  separate 
estate,  where  there  is  no  restriction  upon  her 
power,  is  authorized  by  the  Tennessee  Act  of 
1869-70  to  convey  such  estate  without  her 
husband  joining  in  the  deed,  where  she  has 
a  privy  examination  before  a  chancellor,  or 
circuit  judge  of  the  State,  or  clerk  of  the 
county  court.    EobiMon  y.  Queen  (Venn.)   214 

7.  The  expenses  incurred  by  a  husband  in 
building  a  house  on  his  wife's  land  and  improv- 
ing the  property,  on  her  assurances  that  he 
should  enjoy  it  with  her  as  a  home,  may  be 
allowed  to  him  when  she  has  driven  him  away, 
on  the  ground  that  her  action  is  in  bad  faith 
and  fraudulent.    Finlaystm  v.  Finlayeon  (Or.) 

oUl 

Notes  and  Briefs. 

Authority  of  wife  to  mortgage  estate  with- 
out her  husband  joining;  validity  of  note  by 
married  woman.  214 

Exclusion  of  dower  right  by  devise.        497 

Validity  of  contract  between,  concerning 
properly;  conveyance  of  homestead  by.        781 

Deed  by  a  married  woman,  when  void; 
estoppel.  826 

Plea  of  coverture  and  personal  privilege; 
right  of  wife  to  sue  husband.  889 

Control  of  husband  over  wife's  property; 
deed  to  wife  to  her  separate  use;  right  to 
curtesy.  857 

INCOMPETENT  PERSONS. 

Notes  and  Briefs. 
Power  of  insane  person  to  change  domicil. 

264 
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Incumbrance— Iksolvency  and  Absionment  for  Creditors. 


INCUMBRANCE*   See  Covenant,  Notes 
and  BaiEFS. 

INDICTMENT,       INFORMATION, 
AND  COMPLAINT. 

An  iDcHctment  for  attempting  to  destroy  a 
dam  sufflcienily  locales  the  dam  if  it  alleges 
that  it  is  within  a  certain  town  which  is  named. 
Com.  V.  Tolman  (Mass.)  747 


Notes  and  Briefs. 
For  negligent  homicide. 
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INFANTS.    See  Master  and  Servant,  9* 
10;  Negligence,  15. 

INJUNCTION.      See   also    Appeal   and 
£rkor,  2. 

1.  A  court  of  equity  has  no  jurisdiction  to 
enjoin  the  secretary  of  state  from  delivering  to 
the  speaker  of  the  House  of  Delegates  the  sealed 
returns  of  an  election  for  governor,  properly 
transmitted  to  him;  and  such  injunction,  if 
granted,  will  be  treated  as  a  nullity.  Fleming 
V.  Outhrie  (W.  Va.)  53 

2.  So  long  as  public  officers  confine  them 
selves  to  such  duties  as  are  confided  to  them 
by  law,  the  court  will  not  interfere  to  see 
whether  they  are  acting  wisely  or  judiciously. 
WMtern  U.  Teleg.  Go.  y.  New  forklC.  C.  8.  D. 
N.  Y.)  449 

8.  The  resolution  of  a  common  council 
that  the  mayor  and  city  clerk  take  immediate 
steps  for  the  letting  of  a  contract  to  some 
reliable  company  for  the  construction  of  water- 
works, and  threats  and  declarations  of  the 
officers  that  they  intend  to  enforce  the  resolu- 
tion and  let  the  contract,  will  not  authorize  an 
injunction  on  the  ground  that  the  contract 
could  not  be  authorise  without  a  vote  of  the 
electors  of  the  city.  No  tax  having  been 
levied  or  assessed,  and  at  most  a  mere  antici- 
pated or  threatened  contract  contemplated, 
which  has  ripened  into  nothing  injurious  to 
the  taxpayers,  and  which  may  never  do  so,  a 
court  of  equity  cannot  be  invoked  in  advance 
to  restrain  the  action  of  the  city  officers.  JPed- 
rick  V.  Rip(m  (Wis.)  269 

^  4.  A  court  of  equity  has  no  jurisdiction  to 
enjoin  the  infringement  of  an  Invention  before 
a  patent  has  been  issued,  notwithstanding  an 
application  for  the  same  has  been  made  and  is 
still  pending  in  the  patent  office.  Bein  v.  Clay- 
ton (C.  C.  E.  D.  Mich.)  78 

5.  Where  the  facts  show  that  a  stream  is 
not  navigable  for  floating  logs  without  doing 
irreparable  injury  to  the  estate  through  which 
it  flows,  and  a  person  claims  a  right  to  use  such 
stream  for  that  purpose,  not  only  for  himself, 
but  for  the  public,  and  threatens  to  comkiit,and 
claims  the  right  to  repeat,  the  numerous  tres- 
passes which  the  exercise  of  such  right  neces- 
sarily involves,  an  adjoining  landowner  is  en- 
titled to  an  injunction  to  prevent  irreparable 
injury,  and  to  avoid  a  multiplicity  of  suits. 
MaineH  v.  BaU  (Or. )  609 

6.  The  constitutional  provision  that  pri- 
vate property  shall  not  be  taken  or  damaged 
for  public  use  without  compensation  must  be 
held  to  be  self  enforcing;  and  a  court  of  equity 
8  L.  R.  A. 


may  enjoin  one  who  proposes  continuously  to 
damage  private  property  for  a  public  use 
without  first  making  compensation,  although 
no  statute  has  been  enacted  prescribing  the 
manner  in  which  the  amount  of  compensation 
shall  be  ascertained  and  paid  io  such  cases. 
Kansas  City,  St.  J.  dh  C.  B,  B,  Co.  v.  SL  Jo- 
seph T.  B.  Co.  (Mo.)  240 

7.  The  destruction  of  valuable  property 
rights  by  raising  the  grade  of  a  street  so  that 
the  dirt  falls  on  adjoining  land,  covering  up  a 
portion  of  a  dwelling  house,  is  more  than  a 
mere  trespass;  and  an  injunction  may  be  grant- 
ed to  prevent  it  from  being  done  without  com- 
pensation to  the  owner.  Vanderlip  v.  Grand 
Bapids  (Mich.)  247 

8.  A  grant  of  *'a  right  of  way  as  now  pro- 
vided and  used,  from  the  street  to  the  hail" 
on  the  third  floor  over  a  store,  will  not  be  pro- 
tected by  injunction  if,  after  the  hall,  which 
at  that  time  was  used  for  public  entertainments 
of  all  kinds,  has  been  cut  up  into  four  rooms 
and  let  to  six  or  seven  societies,  some  of  them 
secret  societies — trades  unions,— of  mixed  mrai- 
bership  amounting  in  all  to  from  500  to  1,000, 
and  holding  meetings  from  four  to%ix  nights 
a  week,  the  complainants  can,  at  relatively 
small  outlay,  re-establish  on  their  own  prem- 
ises a  stairway  which  formerly  led  to  the  hall. 
The  use,  having  become  oppressive,  will  not 
be  enforced  in  equity,  but  redress  must  be 
sought  at  law.    McBryde  v.  Bayer  (Ala.)     861 

Notes  and  Bribfs. 
See  also  Courts;  Municipal  Cosporations. 
Distinguished  from  mandamus.  5& 

Jurisdiction  to  grant,  prior  to  issue  of  patent; 
ground  for.  78 

Restraining  use  of  trademark.  1:^ 

By  federal  court  against  state  railroad  com- 
missioners. 288 
To  compel  placing  of  telegraph  wires  under 
ground.  441> 
To  restrain  trespass.  601> 
To  restrain  unfair  competition  in  business. 
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INSANE  PERSONS.  See  Contracts, 
11;  Insurance,  1,  2;  Trial,  14. 

INSOLVENCY  AND  ASSIGNMENT 
FOR  CREDITORS.  See  also  Bonds. 
4;  Conflict  of  Laws,  1;  Partnership, 

5;  Sale,  1. 

1.  Ga.  Code,  g  1053,  last  clause,  permitting 
a  debtor  to  prefer  one  creditor  to  another  by 
means  of  a  mortgage,  sale,  or  transfer  of  prop- 
erty, provided  the  surplus  is  not  reserved  for 
the  benefit  of  '*any  other  favored  creditor  to 
the  exclusion  of  other  creditors,"  was  repealed 
by  the  Act  of  Feb.  23, 1866;  and  a  debtor  may 
now  sell  his  property  bona  fide  to  pay  a  debt, 
and  devote  the  surplus  to  a  particular  creditor 
or  creditors  in  preference  to  o:her  creditors. 
Powdl  V.  KeUy  (Ga.)  VS» 

2.  Land  which  has  been  conveyed  by  an  in- 
solvent debtor  to  a  bona  fide  purchaser  for  value, 
by  a  deed  which  is  not  recorded  until  after  tbe 
vendor's  assignment  in  insolvency,  does  not 
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pass  to  the  assignee,  but  the  title  thereof  is  in 
the  purchaser.  Smyths  y.  Sprague  (Mass.)  822 
8.  The  assignees  of  an  insolvent  banking 
firm,  the  surviving  partner  of  which  has  made 
au  assignment,  cannot  hold  as  assets  of  the 
firm  the  proceeds  of  checks  and  drafts  which 
were  in  the  mails  at  the  time  of  the  death  of 
the  other  partner,  one  morning  before  banking 
hours,  and  were  received  by  the  survivor  the 
same  day,  and  paid  by  charging  them  against 
the  accounts  of  the  drawers,  the  proceeds 
being  placed  to  the  credit  of  the  bank  which 
sent  them.  Alexandria  Mrst  Nat,  Bank  v. 
Payne  (Va.)  284 

Notes  and  Briefs. 

Assignment  of  preferences;  annexing  sched- 
ule; sufficiency  of  schedule  and  affidavit;  va- 
lidity of  assignment,  in  form  of  bill  of  sale. 

139 

Bond  of  assignee;  breach  of.  168 

Awards  by  Commissioners  of  Alabama 
Claims  do  not  pass  by  assignment.  460 

Law  of  place;  assignment  in  foreign  State 
upheld;  transfer  of  property.  702 

INSURANCE.     See  also   Benbfit    Soci- 
eties, 2;  Damages,  3;  Pleading,  19. 

1.  In  order  to  work  a  forfeiture  on  the 
ground  of  self  destruction,  under  a  policy  of 
insurance  providing  that  no  claim  shall  be 
made  when  death  is  caused  by  suicide,  the  as- 
sured must  have  had  sufficient  mental  capacity, 
not  only  to  understand  that  the  act  will  de- 
stroy his  life,  but  also  to  distinguish  its  moral 
quality  and  consequences,  and  must  have  per- 
formed the  act  with  an  evil  motive.  Blackstone 
V.  Standard  L.  &  A,  2ns,  Co.  (Mich.)  4«6 

2.  Death  caused  by  the  cutting  of  his  own 
throat  by  an  assured  person  while  insane,  with- 
out knowing  the  result  of  his  act  and  without 
intending  thereby  to  kill  himself,  will  consti- 
tute "death  by  external,  violent,  and  accidental 
means,"  wiihin  the  terms  of  a  policy  providing 
that  death  must  be  occasioned  by  such  means 
to  justify  a  recovery  under  the  policy.         Id 

8.  Proof  that  the  assured  was  insane  some 
twenty  years  before  the  policy  was  issued* 
which  fact  was  not  inserted  therein  or  men- 
tioned to  the  company,  is  immaterial  and*  will 
not  Justify  a  forfeiture  of  the  policy  on  the 
ground  of  concealment,  if  it  appears  that  the 
company's  agent  filled  out  the  body  of  the  pol- 
icy without  questioning  the  assured  in  regard 
thereto,  and  that  the  only  question  talked  over 
was  as  to  the  amount  of  the  policy.  Id. 

4.  Where  a  man,  after  the  death  of  hi^ 
wife,  and  while  he  had  two  children  living,  a 
son  and  a  daughter,  surrendered  a  policy  of 
insurance  upon  his  life,  which  was  payable  to 
"his  wife  and  children,"  and  took  therefor  a 
paid-up  policy,  also  payable  tp  "his  wife  and 
children,"  without  naming  them;  and  at  the 
same  time  took  out  another  policy,  designating 
the  beneficiaries  in  the  same  terms;  and,  after 
the  death  of  his  son,  died  without  having  con- 
tracted another  marriage, — the  proceeds  of  the 
I>olicies  belong  to  the  daughter  and  the  per- 
sonal representatives  of  the  son,  including  the 
share  whicl)  would  have  belonged  to  the  wife, 
3  L.  R.  A. 


if  living;  and  this  share  did  not  lapse  and  re- 
turn to  the  husband  as  undisposed  of.  Hooker 
V.  Sugg  (N.  C.)  217 

5.  The  provisions  in  an  accident  insurance 
policy  which  covers  a  weekly  indemnity  for 
injuries  not  resulting  in  death,  as  well  as  a 
payment  in  case  of  death, — that  the  insurance 
•  'shall  not  extend  to  any  bodily  injury  of  which 
there  shall  be  no  external  and  visible  sign  up- 
on the  body," — has  reference  to  a  claim  made 
for  weekly  indemnitv,  and  not  an  injury  result- 
ing in  death.  Paul  v.  Travelers  Ins.  Co.  (N. 
Y.)  448 

6.  An  exemption  from  liability  for  death 
from  "inhaling  of  gas,"  in  the  clause  of  an 
accident  insurance  policy  declaring  that  no 
liability  shall  exist  where  the  injurv  is  caused 
"by  the  taking  of  poison,  taking  of  poisonous 
substances,  or  by  the  inhaling  of  gas,  or  by  any 
surgical  operation  or  medical  treatment,"— 
must  be  construed,  in  the  light  of  the  context, 
to  mean  a  voluntary  and  intelligent  act  of  the 
insured,  and  not  an  involuntary  and  uncon- 
scious act,  and  does  not  exempt  the  company 
from  liability  for  an  accidental  death  by  in- 
haling air  filled  with  illuminating  gas,  while 
asleep.  Id. 

7.  "External,  violent,  and  accidental  means," 
within  the  meaning  of  an  accident  insurance 
policy,  includes  gas  in  the  atmosphere,  which 
causes  the  death  of  a  person  who  breathes  it 
while  asleep.  Id. 

8.  A  fire  insurance  policy  which  provides 
that  it  shall  become  void  in  case  the  situation 
or  circumstances  affecting  the  risk  shall  be  al- 
tered so  as  to  increase  the  risk,  with  the  know- 
ledge or  consent  of  the  assured  and  without 
the  consent  of  the  insurer,  is  rendered  abso- 
lutely void  by  a  temporary  increase  of  risk 
caused  by  the  manner  of  using  the  premises, 
and  which  is  not  a  casual,  inadvertent,  or  inev- 
itable thing;  and  the  policy  will  not  revive 
upon  the  termination  of  such  Increase  of  risk 
before  destruction  of  the  property  by  fire. 
Kyte  V.  Commercial  Union  Assur.   Co.  (Mass.) 

508 

9.  After  liability  actually  attaches  under 
a  policy  of  insurance,  the  entire  relation  be- 
tween the  parties  is  changed  from  that  of  in- 
surer and  insured  to  that  of  debtor  and  cred- 
itor; and  clauses  in  the  policy  which  provide 
that  certain  acts  or  omissions  of  the  insured 
shall  invalidate  it  are  thereafter  inoperative. 
Seyk  V.  Miller's  Nat.  Ins.  Co.  (Wis.)  628 

10.  The  provision  of  Wis.  Rev.  Stat.  §  1948, 
conclusively  establishing  the  value  of  insured 
real  property  when  wholly  destroyed,  at  the 
amount  of  insurance  written  in  the  policy,  ap- 
plies to  contracts  made  in  other  States  as  well 
as  in  Wisconsin,  where  the  real  property  is 
situated  in  that  State.  Jd, 

11.  A  building  is  entirely  destroyed,  with- 
in the  meaning  of  Wis.  Rev.  Stat.  §  1943,  so 
as  to  make  the  amount  stated  in  the  policy  the 
measure  of  damages  for  its  loss,  when  all  the 
combustible  material  in  it  is  destroyed,  al- 
though portions  of  the  brick  walls  are  left 
standing,  but  are  useless  as  walls,  and  many, 
perhaps  most,  of  the  bricks  are  spoiled  by  the 
heat.  Id. 

12.  Submission  to  arbitration  of  the  amount 
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of  loss  on  a  building  insured  is  not  a  wairer 
of  the  benefits  of  a  statute  making  the  amount 
stated  in  the  policy  the  measure  of  damages, 
and  does  not  operate  to  limit  the  recovery  on 
the  policy  to  the  award  of  the  arbitrators.  8eyk 
V.  Millef^s  Nat  Ins,  Co,  (Wis.)  528 

13.  A  woman  who,  on  the  death  of  her 
husband  without  having  made  any  other  pro- 
vision for  her,  becomes  entitled,  by  an  ante- 
nuptial contract,  to  a  life  estate  in  premises 
iusured  by  a  policy  providing  that  it  shall  be- 
come void  in  case  of  auy  change  in  the  title  or 
possession  "except  by  succession  by  reason  of 
the  death  of  the  assured/'—does  not  acquire  her 
rights  by  succession,  and  is  not  entitled  to  any 
interest  m  the  proceeds  of  the  policy.  Quarles 
V.  Clayton  (Tenn.)  170 

14.  In  the  absence  of  any  covenant,  con- 
tract, agreement,  or  understanding  that  the 
husband  should  insure  for  the  benefit  of  his 
wife  property  in  which  she  acquired  a  life 
interest  on  his  death  by  virtue  of  an  antenup- 
tial contract,  she  has  no  equitable  interest  in 
the  proceeds  of  a  policy  of  insurance  thereon. 

Id. 
16.  An  insurer's  option  to  pay  or  rebuild 
when  premises  are  destroyed  by  fire  is  not  suf- 
ficient to  raise  an  equity  in  favor  of  third  per' 
sons  disappointed  by  the  exercise  of  the  insur- 
er's election  to  pay,  though  they  would  be  en- 
titled to  the  use  of  the  structure  if  rebuilt.  Id. 

16.  A  provision  in  an  insurance  poller,  that 
the  insurance  shall  not  enure  to  the  benefit  of 
any  carrier,  is  not  void  as  in  restraint  of  trade 
or  contrary  to  public  policy.  North  America 
Ins,  Co,  v.  Easton  (Tex.)  424 

17.  A  policy  of  insurance  containing  a  war- 
ranty that  it  shall  not  enure  to  the  benefit 
of  any  carrier  is  avoided  and  ceases  to  be  ope- 
rative if,  during  the  time  specified  for  its  con- 
tinuance, the  insured  contracts  to  give  a  car- 
rier any  right  to  benefit  under  the  policy.  ^  Id. 

18.  A  certificate  of  insurance,  to  convey  all 
the  rights  of  the  original  policy  holder  to  a  pur- 
chaser of  the  insured  property,  issued  after  his 
agents  had  delivered  the  property  to  carriers 
under  a  bill  of  lading  providing  that  the  car- 
rier should  have  the  benefit  of  any  insurance 
upon  the  property,  confers  no  right  on  the 
carrier,  where  the  original  policy  contained  a 
warranty  that  the  insurance  should  not  enure 
to  the  benefit  of  any  carrier,  and  the  certificate 
was  issued  without  notice  of  the  provisions  of 
the  bill  of  lading,  although  the  carrier  had  no 
notice  of  that  warranty  in  the  policy.  Id, 

10.  A  policy  valid  upon  its  face  and  in  the 
hands  of  the  insured  at  the  time  of  a  loss, 
which  is  not  null  and  void,  but  merely  voida- 
ble at  the  option  of  the  company,  because  a 
subsequent  policy  from  another  insurer  was 
taken  without  the  consent  of  the  first  insurer, 
is  to  be  treated  as  "other  insurance,"  within 
the  meaning  of  a  clause  in  the  latter  policy, 
providing  that  the  insurer's  liability  on  the 
policy  shall  be  only  in  proportion  to  the  whole 
amount  of  insurance.  Saville  v.  ^Ina  Ins. 
Go.  (Mont.)  642 

Notes  and  Bbiefs. 

Personal  character  of  the  contract;  insurable 
interest;  election  to  rebuild.  170 
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Reformation  of  policy.  18^ 

Effect  of  stipulation  that  it  shall  not  enure 
to  the  benefit  of  carrier.  4U 

What  constitutes  an  accidental  death;  inhal- 
ing of  gas.  44a 

Suicide  not  accidental  death;  life;  provisions 
which  avoid  policy;  violation  of  law;  death 
caused  by  medical  treatment;  influence  of  li- 
quor; suicide;  effect  of  insanity.  486 

How  far  policy  governed  by  law  of  place; 
when  liability  fixed;  value  of  property  in  case 
of  total  destruction.  52S 

Effect  of  adjustment  of  rights  under  policy. 

INTEREST.     See    also    Pbincipai.   Afii> 

Sukbtt. 

1.  The  recovery  against  the  surety  in  a 
bond  for  the  payment  of  money  is  not  limited 
to  the  penalty,  but  may  exceed  it  so  farss 
necessary  to  include  interest  from  the  time  of 
the  breach.  Interest  after  the  breach  is  re- 
coverable, not  on  the  ground  of  contract,  bat 
as  damages.    Frink  v.  Southern  Exp,  Co,  (Ga.) 

2.  Interest  on  a  bond  in  an  action  for  neg> 
ligence  whereby  money  was  lost  is  recoverable, 
not  from  the  time  the  money  was  lost,  but 
from  the  time  of  a  demand  for  payment  made 
upon  the  principal  and  surety;  and  if  no  de- 
mand had  been  previously  made,  it  is  recover- 
able only  from  the  time  the  writ  was  served 
upon  the  defendants.  Id. 

INTOXICATIN6  U^^UORS.  See  also 
Constitutional  Law,  8;  Cohtkacts, 
18;  Statutes,  12. 

1.  Intoxicating  liquors  purchased  in  another 
State,  when  delivered  to  the  purclUlser,  though 
remaining  in  the  original  packages,  become  at 
once  subject  to  the  laws  of  the  State  where 
they  are  delivered;  and  the  owner  has  no  rirht 
to  use  or  dispose  of  them  in  a  mann^  dilnr- 
ent  from  that  prescribed  by  the  laws  of  the 
Btate  for  the  sale  or  use  of  such  property  gen- 
erally.    CoUins  V.  HiOs  (Iowa)  110 

2.  The  prohibition  of  the  sale  of  intoxicat- 
ing liquors,  being  ai  matter  which  belongs  to 
the  police  powers  of  the  government,  may  with 
propriety  be  left  to  each  coufity;  and  a  statute 
providing  for  local  option  in  this  respect  is  not 
an  unconstitutional  delegation  of  legislative 
power.  Territory,  MeMahon,  ▼.  C^ Connor 
(Dak.)  85S 

8.  A  local  option  law  providing  for  the  pro- 
hibition of  the  sale  of  intoxicating  liquors  in 
counties  by  vote  of  the  electors  is  not  beyond 
the  power  of  Congress  in  places  over  which  it 
has  exclusive  powers  of  legislation.  /tf. 

4.  The  provision  of  the  Revised  Statutes  of 
the  United  States,  that  no  license  shall  be  con- 
strued to  authorize  any  business  within  any 
State  prohibited  by  the  laws  thereof,  applies 
to  a  Territory  as  well  as  to  a  State,  by  virtue 
of  tit.  Internal  Eevenue,  chap.  1,  §  1.  M, 

6.  Under  U.  S.  Rev.  Stat.  §  1851,  giving 
legislative  power  to  a  Territory  on  all  rightful 
subjects  of  legislation  not  inconsistent  with  the 
Constitution  and  laws  of  the  United  States,  a 
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Territorial  Legislature  may  pass  a  local  option 
law.  Id, 

6.  A  statute  providing  for  local  option  as 
to  the  sale  of  intoxicating  liquors,  which  does 
not  seek  to  confiscate,  destroy,  or  prevent  any 
lawful  use  of  them  except  m  so  far  as  a  de- 
preciation in  value  may  result  from  prohibit- 
ing the  sale,  is  not  unconstitutional  as  impair- 
ing the  rights  of  private  property.  Id. 

7.  The  Dakota  Local  Option  Law  of  1887, 
chap.  70.  is  not  Invalid  for  failure  to  provide 
penalties,  because  in  terms  and  by  implication 
it  continues  the  former  penalties  in  force,  and 
provides  an  additional  remedy  for  the  restraint 
of  the  sale  of  intoxicating  liquors  by  injunc- 
tion. Id, 

8.  Where  an  incorporated  association  pur 
chases  beer  outside  of  the  fc^tate  of  Kansas,  and 
brings  it  into  the  Slate,  and  then  sells  chips  to 
its  members,  each  chip  representing  a  drink  or 
glass  of  beer,  and  theu  furnishes  a  drink  or 
class  of  beer  for  each  chip  returned  by  a  mem- 
ber, and  the  beer  is  drank  as  a  beverage,  and 
neither  the  association  nor  any  of  its  members 
has  any  permit  to  sell  intoxicating  liquors,  the 
members  of  the  association  who  deliver  the 
beer  on  the  return  of  the  chips,  and  the  presi- 
dent of  the  association,  who  is  present  at  the 
time  and  knows  of  these  things,  may  be  prose- 
cuted, convicted,  and  punished  for  selling  in- 
toxicating liquors  in  violation  of  law.  8taU 
V.  Haracek  (Kan.)  687 

0.  An  action  to  recover  damages  for  in- 
jury to  support  by  the  death  of  plaintiff's  hus- 
band while  intoxicated  by  liquor  given  or  sold 
him  by  defendant  is  not  an  action  of  tort  at 
common  law,  but  Is  purely  statutory.  Onite 
V.  Aden  (111.)  837 

10.  The  Illinois  Dramshop  Act,  §  9,  giving 
a  right  of  action  for  injury  in  person  or  prop- 
erty or  means  of  support  by  an  intoxicatea  per- 
son, or  in  consequence  of  intoxication,  against 
the  persons  selling  or  giving  the  intoxicating 
liquors  which  caused  the  intoxication  in  whole 
or  in  part,  does  not  apply  to  persons  not  either 
directly  or  indirectly  engaged  in  the  liquor 
traffic,  and  gives  no  right  of  action  against  one 
who  fives  a  glass  of  mtoxicating  liquor  to  a 
friend  as  a  mere  act  of  courtesy  or  politeness, 
without  any  purpose  or  expectation  of  pecu- 
niary gain  or  profit.  Id, 

NoTBS  AND  Briefs. 

See  also  Club. 

Regulation  of  sale  of,  falls  within  police 
power;  statutes  regulating;  constitutional  reg- 
ulation of,  not  an  interference  with  commerce. 

110 
Lien  for  nonpayment  of  license  fee.  194 
Prosecution  for  sale  out  of  county.  190 
Liability  of  one  giving  them  away.  827 
Constitutionality  of  local  option  law.  855 
Contractu)  defend  illegal  sale  of,  void.    681 

JUDGMENT.    Bee   also  Coubts,    8;  Evi- 
DBNGB,  5;  Sunday,  2. 

1.  A  justice's  court  judgment  rendered  by 
a  magistrate  outside  the  limits  of  his  jurisdic- 
8  L.  R.  A. 


tion,  although  by  consent  of  the  parties,  is  il- 
legal and  void.    Elaek  v.  Hend&non  (Gkt.)    825 

2.  Where  a  court  of  general  jurisdiction 
has  summary  powers  con^rred  upon  it  which 
are  wholly  derived  from  statute,  and  not  ex- 
ercised according  to  the  course  of  the  common 
law,  or  are  not  part  of  its  general  lurisdiction, 
its  decisions  must  be  regaraed  and  treated  like 
those  of  courts  of  limited  and  special  jurisdic- 
tion.   Furgetan  v.  Jtmes  (Or.)  620 

8.  There  is  a  marked  distinction  between 
jurisdiction  and  the  exercise  of  jurisdiction. 
When  jurisdiction  has  attached,  all  that  fol- 
lows is  but  the  exercise  of  jurisdiction,  but  ju- 
risdiction does  not  attach  until  the  conditions 
upon  which  it  depends  are  fulfilled.  Hence  a 
decree  rendered  without  jurisdiction  does  not 
estop  anyone,  and  may  be  collaterally  assailed 
in  any  action.  Id. 

4.  No  person  shall  bo  personally  bound 
by  a  decree  until  he  has  his  day  in  court,  by 
which  is  meant,  until  he  has  been  duly  cited  to 
appear  and  has  been  afforded  an  opportunity  U> 
be  heard.  A  ludgment  without  such  citation 
and  opportunity  wants  all  the  attributes  of  a 
judicial  determmation.  Id, 

5.  Proceedings  for  the  settlement  of  a  de- 
cedent's estate,  l>y  which  certain  stock  of  a 
municipal  corporation  is  allotted  to  his  widow, 
will  not  bind  the  corporation,  if  it  is  neither 
party  nor  privy  to  the  suit  and  has  no  notice 
thereof,  so  as  to  render  it  liable  for  the  value 
of  such  stock,  if  it  subsequently  permits  a  trans- 
fer of  the  same  on  its  books  after  a  sale  there* 
of  by  the  executor,  where  there  is  nothing  in 
the  will  to  indicate  any  likelihood  of  an  appeal 
to  the  courts  for  any  purpose,  and  the  corpo- 
ration is  not  informed  of  the  allotment,  but  the 
stock  is  suffered  to  remain  on  its  books  in  the 
name  of  the  decedent's  estate.  Chapman  v. 
CharletUm  (S.  C.)  811 

6.  The  rights  of  a  railroad  company  under 
a  decree  condemning  land  of  the  company  for 
a  highway,  but  giving  the  railroad  company  a 
right  to  keep  and  maintain  railroad  tracks 
thereon,  must  be  determined  only  by  the  terms 
of  the  decree,  without  regard  to  the  considera- 
tions which  entered  into  an  agreement  of  which 
the  decree  was  the  product.  Kansas  OUy,  8t, 
J.  A  C,  B,  R.  Co,  V.  8t,  Joseph  T,  R.  Co. 
(Mo.)  240 

7.  Whether  or  not  a  state  court  has  juris- 
diction to  enforce  penalties  for  usury  prescribed 
by  state  law,  in  an  action  by  a  national  bank, 
where,  in  such  an  action,  the  defendant  has  set 
up  as  a  defense  that  illegal  interest  has  been 
received  by  the  bank,  and  asks  for  a  deduction 
of  the  usurious  interest  from  the  amount,  and 
has  received  a  judgment  in  his  favor  to  that 
extent,  he  is  estopped  from  subsequently  ob- 
jecting to  the  authority  of  the  court  to  render 
the  judgment,  and  bringing  an  action,  under  U. 
S.  Rev.  Stat.  §  5198,  to  recover  twice  the 
amount  of  the  illegal  interest.  BoUong  v. 
Schuyler  Nat.  Bank  (Neb.)  142 

8.  A  motion  to  discharge  a  ludgment  will 
be  granted,  under  the  practice  in  Wisconsin, 
where  it  would  be  against  equity  and  good 
conscience  to  require  the  defendant  to  pay  it. 
La  FayeUe  County  Monument  Corp.  v.  Magoon^ 
(Wis.)  761 
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9.  A  decree  for  alimony  in  a  case  of  di- 
YOTceaunculo,  made  without  reserve,  altbou^li 
for  monthly  payments,  is  final,  and  cannot  be 
changed  after  the  <3zpiration  of  the  term  or  the 
time  within  which  a  new  trial  may  be  had. 
Sampson  v.  Sampson  (R.  I.)  349 


Noted  and  Bbibfs. 
When  a  bar;  conclusiveness. 


142 


JURY.    See  Tiual,  Notes  and  Bribfb. 

JUSTICE  OF  THE  PEACE. 

Under  8.  C.  Const,  art.  1,  §  19,  providing 
that  all  offenses  less  than  felony,  in  which  the 
punishment  does  not  exceed  a  fine  of  $100  or 
imprisonment  for  thirty  days,  shall  be  tried 
summarily  before  a  justice  of  the  peace,  etc., 
a  justice  of  the  peace  has  exclusive  jurisdiction 
of  cases  of  petit  larceny  since  the  Act  of  1887 
fixing  the  punishment  for  that  offense  within 
the  limits  mentioned.    State  v.  CMer  (S.  C.) 

181 

LANDLORD  AND  TENANT.    See  also 
Damages,  16;  Eminent  Domain,  1. 

1.  The  owner  of  a  building  who  leases  parts 
of  it  to  different  tenants  who  have  a  single 
stairway  in  common  is  under  an  implied  cove- 
nant to  keep  it  in  safe  and  convenient  repair. 
Sawyer  v.  McOillieuddy  (Me.)  458 

2.  An  agreement  under  seal  between  a 
land  owner  and  an  incorporated  company,  his 
lessee,  that  certain  lawful  restrictive  covenants 
and  conditions  contained  in  an  agreement  and 
its  accompanying  memorandum,  looking  to 
the  formation  of  the  company  and  the  execu- 
tion of  the  lease  which  had  been  entered  into 
between  such  land  owner  and  the  projectors  of 
the  company,  should  be  binding  upon  the  lessee 
and  its  assigns  and  should  be  fully  carried  out, 
will  render  such  conditions  binding  upon  the 
lessee  and  its  assigns  with  notice,  although  they 
were  not  actually  incorporated  in  the  lease,  and 
the  agreements  were  not  recorded  as  a  part 
thereof.    Newbold  v.  Peabody  Heights  Go.  (Md.) 

579 

3.  A  lawful  restrictive  covenant  entered  in- 
to by  a  lessor  and  his  lessee  in  respect  to  the 
manner  of  using  the  leased  property  will  be 
enforced  by  a  court  of  equity  against  the  lessee 
and  his  assigns  with  notice,  although  the  cove- 
nant is  not  of  a  character  to  run  with  the  land. 

Id, 

4.  One  who  has  executed  a  contract  for  the 
leasing  of  a  house,  taken  possession  under  it, 
and  paid  rent,  cannot  repudiate  it  because  it 
does  not  give  the  number  of  the  house.  Bulk- 
ley  ^r.  Devine{\\\.)  330 

Notes  and  Briefs. 


Right  to  emblements. 
Effect  of  blank  in  lease. 
Agreements  to  repair. 


124 
330 
458 


LARCENY.    See  Justice  of  the  Peacb. 

LEVY  AND  SEIZURE. 

1.  Land  purchased  in  her  own  name  by 
a  wife,  to  whom  her  husband  gave  a  check  for 
3  L.  R.  A. 


pension  money,  which  she  collected  and  in- 
vested in  the  real  estate,  is  exempt  from  seiz- 
ure for  his  debts,  under  U.  8.  Rev.  Stat  §4747. 
providing  that  pension  money  '^shall  enure 
wholly  to  the  benefit  of  such  pensioiier.'* 
Holmes  V.  Tallada  (Pa.)  S19 

2.  A  man  who,  by  marriage,  becomes  a 
bona  fde  resident  householder  of  the  State  of 
Indiana  between  the  date  of  the  levy  on  his 
property  and  the  day  fixed  for  the  sale,  is  enti- 
tled to  the  exemption  of  a  householder,  as  the 
statutes  of  the  State  authorize  a  schedule  to  be 
filed  and  property  levied  upon  to  be  exempted 
from  sale  at  any  time  before  the  sale  is  actually 
made.    Robinson  v.  Hughes  (Ind.)  3& 

8.  One  partner  may  purchase  all  the  part- 
nership property,  and  thereby  become  entitled 
to  the  legal  exemption  from  execution  thereon 
as  individual  property,  where  the  transaction 
is  made  in  sood  faith  without  intent  to  defraad 
creditors,  although  the  firm  is  at  the  Ume  in- 
solvent.    Ooudy  V.  Werbe  (Ind.)  114 

LIBEL  AND  SLANDER.  See  alaoCox- 
stitutional  Law,  1;  £tidsncb,  26,  27; 
Pleading,  11,  12;  Statutes,  2.  8. 

1.  No  action  for  libel  can  be  maintained 
for  any  defamatory  matter  contained  in  a 
pleading  in  a  court  of  civil  Jurisdiction.  Such 
a  publication  is  absolutely  privileged.  Runge 
Y,  Franklin  i'lez.)  417 

2.  Published  words  charging  a  wife  with 
deserting  her  husband  in  sickness  are  libelous 
per  se.    Smith  v.  Smith  (Mich.)  82 

8.  Defamatory  words  io  a  notice  forbidding 
all  persons  from  trusting  or  harboring  a  wife 
on  the  husband's  account  are  evidence  of  mal- 
ice, and  not  privileged.  Id, 

4.  Ck)mmunication8  or  publications  which 
upon  proper  occasions  are  qualifiedly  privi- 
leged are  not  privileged  when  made  by  persons 
actuated  by  malice.  id 

5.  It  is  no  excuse  or  defense  for  publishing 
a  libelous  notice  forbidding  credit  to  a  wonaan 
on  her  husband's  account,  that  defendant 
caused  it  to  be  published  and  paid  for  it  by  di- 
rection of  the  husband,  who  was  his  son.    Id, 

6.  Mere  belief  in  the  truth  of  the  publication 
is  not  necessarily  enough  to  constitute  *'good 
faith"  on  the  part  of  the  publisher;  there  must 
have  been  an  absence  of  negli^^nce.  as  well  as 
improper  motives,  in  making  the  publication. 
It  must  have  been  honestly  made  in  the  belief 
of  its  truth  and  upon  reasonable  grounds  for 
this  belief,  after  the  exercise  of  such  means  to 
verify  its  truth  ss  would  be  taken  by  a  man  of 
ordinary  prudence  under  the  circumstances. 
Allen  V.  Pioneer  Press  Co.  (Minn.)  582 

7.  When  an  alleged  libelous  publication  con- 
sists of  several  epithets,  defendant  may  be 
permitted  to  disclaim  any  intention  to  apply 
certain  of  the  epithets  to  plaintiff,  and  to  justify 
the  others.    Arnott  v.  Standard  Asso.  (Conn.) 

89 

8.  A  communication  from  a  husband  to 
his  wife,  not  in  the  presence  of  any  other  per- 
son, does  not  constitute  a  publication,  in  the 
meaning  of  the  law  of  slander.  Sesler  v.  Mani- 
gomeryXCsA.)  653 
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NoTBB  aud  Briefs. 

Malice;  publication;  words  actionable  |>0r  m. 

53 

Publication;  copyinj^  article  from  other  pa- 
pers: parol  evidence  to  show  intent  and  want 
of  malice.  60 

Piling  or  publishing  pleadings  in  a  suit,  no^ 
a  publication.  417 

Burden  of  proof;  effect  of  malice;  measure 
of  damages.  582 

XICENSE.  See  also  Comhbrcb,  2;  GoivfiTi- 
TUTiONAL  Law,  7;  Intoxicating  Li- 
quors, 8,  4;  Mandamus,  5. 

1.  The  special  assistant  of  the  department 
of  agriculture  has  no  power  to  bind  the  board 
in  the  matter  of  granting  licenses  by  any  rep- 
resentations he  can  make.  Port  uoyal  Min. 
<Jo.  ▼.  Hagood  (S.  C.)  841 

2.  An  ordinance  prohibiting  certain  pur- 
rsuits  without  first  being  licensed  is  inyalid  un- 
less it  names  a  fixed  and  definite  license  fee 
which  all  persons  engaged  in  like  business 
«hall  pay.    BiUi  v.  Oothen  (Ind.)  261 

8.  An  ordinance  which  does  not  fix  any 
amount  to  be  paid  as  a  license  for  a  business 
irhich  it  prohibits  without  a  license,  but  leaves 
it  open  for  the  common  council  to  fix  the  fee 
to  be  charged  in  each  particular  case,  and  also 
1^  ves  the  council  the  right  to  delegate  the  power 
to  fix  the  fee  to  the  mayor  of  the  city,  and 
which  does  not  state  the  time  of  the  duration 
and  validity  of  the  license,— is  inyalid.      id. 

Notes  and  Bribfs. 
'See  also  Intoxicating  Liquors;  Municipal 

C0RF0RATI0N& 

To  hawkers  and  peddlers;  validity  of;  valid- 
ity of  law  requiring  peddler  to  take  out.       705 

Mandamus  does  not  lie  to  compel  granting  of, 
by  state  board  of  agriculture.  841 

XilEN.    Bee  also  Liybry  Stable. 

1.  There  is  no  constitutional  objection  to 
the  enforcement  of  a  lien  by  a  subcontractor 
who  takes  the  formal  steps  required  by  stat- 
ute, in  a  case  where  the  owner,  before  know- 
ledge or  notice  of  his  demand,  has  paid  to  the 
original  contractor  the  full  amount  of  the  con- 
tract price,  and  this  has  all  been  applied  by  the 
oon tractor  to  discharge  other  valid  claims. 
Henry  A  C,  Co.  v.  Enam  (Mo.)  882 

2.  The  lien  of  a  subcontractor,  under  Mo. 
Hev.  Stat  1879,  §  8172,  giving  him  a  lien  upon 
a  building  or  improvements  to  secure  payment 
for  labor  or  materials,  is  not  limited  to  the 
amount  fixed  by  the  contract  of  the  owner 
with  the  oriffinal  contractor,  and  is  not  de- 
feated, if  filed  within  the  time  prescribed  by 
statute,  by  the  fact  that  the  owner  had  paid 
the  original  contractor  the  full  amount  of  the 
•contract  price,  and  the  contractor  had  paid  out 
the  whole  sum  to  discharge  other  valid  claims, 
reserving  nothing  to  himself.  Id. 

8.  A  lien  in  favor  of  "  the  contractor,  sub- 
•con tractor,  materialman,"  etc.,  under  the  Act 
of  Congreiss  of  1884,  chap.  148,  relating  to  the 
"District  of  Columbia,  does  not  extend  to  a  sub- 


contractor under  a  subcontractor.    Monroe  v. 
Hannan  (D.  0.)  640 

Notes  and  Briefs. 
See  also  Intoxicatino  Liquors. 
Of  subcontractor.  882,  540 

Of  livery-stable  keeper  upon  horse;  effect  of. 

654 

LIMITATION  OF  ACTIONS. 

1.  The  lapse  of  time  cannot  be  relied  upon 
to  bar  a  suit  in  equity  to  reform  a  policy  of  in- 
surance, which  is  auxiliary  to  an  action  already 
commenced  at  law  upon  the  policy,  if  the  lat- 
ter was  brought  within  the  time  limited. 
lUmnbaum  v.  Council  Muffs  Iru,  Co.  (C.  C. 
N.  D.  Iowa)  180 

2.  A  suit  in  behalf  of  some  of  the  benefi- 
ciaries, under  a  statute  giving  a  right  of  action 
for  the  death  of  a  person,  does  not  affect  the 
running  of  the  statute  aeainst  another  who  is 
not  Joined  with  them.  ISagt  Line  A  R.  R,  R, 
Co,  V.  Culbenon  (Tex.)  567 

8.  If  the  husband  and  wife,  by  a  deed  void 
as  to  her  for  want  of  a  proper  certificate  of  her 
examination  and  acknowledgment,  convey 
land  owned  by  her  in  which  he  has  a  freehold 
for  their  Joint  lives,  to  a  party,  and  put  him  in 
possession,  such  purchaser  is  entitled  to  hold 
that  possession  until  the  death  of  the  husband; 
and  neither  the  wife,  nor  her  heirs,  nor  any 
one  claiming  under  them,  have  any  right  of 
entry  until  the  husband's  death;  and  right  of 
action  does  not  accrue  to  them,  nor  does  the 
Statute  of  Limitations  run  against  them,  until 
his  death.  Central  Land  Co.  v.  Laidley  (W. 
Va.)  826 

4.  In  a  suit  to  collect  a  Judgment  against 
an  insolvent  corporation  from  a  stockholder 
thereof,  the  statute  does  not  commence  to  run 
against  the  judgment  creditor  and  in  favor  of 
the  stockholder  until  the  entry  of  the  judg- 
ment. PovM  V.  Oregonian  R.  Co,  (C.  C.  D. 
Or.)  201 

5.  The  Statute  of  Limitations  begins  run- 
ning against  a  promissory  note  payaUe  on  de- 
mand and  bearing  interest,  at  its  date.  MUU 
V.  Davie  (N.  Y.)  894 

6.  Unless  the  last  memorandum  of  a  pay- 
ment of  interest  upon  a  note  otherwise  barred 
by  the  Statute  of  Limitations  was  made  within 
six  years  of  the  death  of  the  obligor,  no  action 
can  be  maintained  on  the  note  against  his  ad- 
ministrator. Id. 

7.  An  action  commenced  against  a  compa- 
ny as  a  corporation  cannot  be  sustained  on 
an  amendment,  after  the  Statute  of  Limita- 
tions has  run,  allegiue  that  the  company  was 
a  partnership.  Instead  of  a  corporation,  and 
substituting  the  individual  partners  as  defend- 
ants, although  the  original  summons  was 
served  upon  one  of  them  as  the  business  man- 
ager of  the  supposed  corporation,  and  an 
answer  had  been  filed  in  the  name  of  the  com- 
pany, before  the  statute  had  run,  without  dis- 
closinflc  whether  it  was  incorporated  or  not. 
Leatherman  v.  Times  Co,  (Ky.)  824 

LIS  PENDENS. 

The  pendency  of  a  suit  to  declare  the  invalid - 


^L.RA. 


58 


914 


LiYEBT  Stable— Mandamus. 


ity  of  the  title  of  a  mortgagor  is  notice  to  pur- 
chasers at  a  sale  on  foreclosure  of  the  mortgage, 
of  the  rights  of  the  plaintiff  in  such  suit. 
BandaU  v.  Duff  (Cal.)  754 

LIVERY  STABLE. 

The  statutory  lien  of  a  livery-stable  keeper, 
given  by  Mill.  &  V.  (Tenn.)  Code,  §  2760.  is 
inferior  to  a  mortgage  duly  registered  before 
the  feeding  of  the  horse  for  which  the  lien  is 
claimed,  in  the  absence  of  an  agency  or  some 
other  authorization  or  recognition  by  the  mort- 

Sigee  in  respect  to  the  keeping  of  the  horse. 
eOhee  v.  Edwards  (Tenn.)  664 


LOCAL  OPTION. 

QUORS,   2-7. 


See  INTOXICATIN&  Li- 


LOOS  AND  LOGGING.    See  also  Neg- 

LIGBNCB.  14. 

The  owner  of  logs  having  the  right  to 
erect  and  extend  a  boom  in  a  stream,  who  ex- 
ercises due  care  and  diligence  to  prevent  the 
formation  of  jams,  and,  in  case  a  jam  is 
formed,  to  remove  it  within  a  reasonable  time, 
is  not  liable  to  another  person  for  damages  sus- 
tained by  him  In  consequence  of  the  obstruc- 
tion of  the  stream  by  such  a  1am  whereby  he 
is  delayed  in  rafting  other  logs.  Harold  v. 
Janes  (Ala.)  406 

LOTTERIES. 

1.  A  lottery  is  a  scheme  by  which  a  re- 
sult is  reached  by  some  action  or  means  taken, 
in  which  result  man's  choice  or  will  has  no 
part,  and  which  human  reason,  foresight,  saga- 
city, or  design  cannot  enable  him  to  Know  or 
determine  until  the  same  has  been  accom- 
plished.   People  V.  Elliott  (Mich.)  408 

3.  Where  a  policy-dealer  reoeives  money 
from  another  person,  who  selects  two  or  more 
numbers  in  proportion  to  the  amount  paid,  on 
an  affreement  to  repay  a  sum,  the  amount  of 
which  is  to  be  determined  by  the  result  of  a 
drawing  of  numbers  in  another  State,  accord- 
ing to  the  correspondence  between  the  num- 
bers selected  and  those  drawn,  he  is  guilty, 
under  How.  Stat.  (Mich.)  §  9881,  of  setting  up 
and  promoting  a  lottery  for  money.  Id, 


NOTBS  AlVD  BbIBFS. 
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Definition  of. 

MANDAMUS. 

1.  Mandamus  is  the  proper  proceeding  when 
a  party  has  a  legal  right  to  the  enjoyment  of 
which  the  discharge  of  a  ministerial  duty  on 
the  part  of  a  public  officer  who  refuses  to  per- 
form it  is  necessary,  and  the  party  has  no  other 
adequate  remedy.  State,  Chariestan,  C7.  dt  C. 
R.  Oo.  V.  Wkitesidss  (S.  C.)  777 

2.  A  ministerial  duty  on  the  part  of  a  pub- 
lic officer,  the  discharge  of  which  may  be  com- 
pelled by  mandamus,  is  some  duty  imposed  ex- 
pressly by  law,  not  by  contract,  or  which  arises 
necessarily  as  an  incident  to  the  office,  involv- 
ing no  discretion  in  its  exercise,  but  mandatory 
and  imperative.  Id. 

8.  Where  a  township  issues  railroad-aid 
bonds  under  an  Act  which  is  subsequently  de- 
3L.R.  A-l    , 


clared  unconstitutional,  and  it  is  agreed  that 
the  bonds  shall  be  held  by  a  third  party  until 
the  road  is  in  a  certain  state  of  completion,  to 
be  determined  by  the  certificate  of  the  engineer 
in  charge,  and  shall  then  be  delivered  to  the 
construction  company,  provided  the  enginepr's 
certificate  is  indorsecf  by  the  chairman  of  the 
county  commissioners  and  his  signatmre  at- 
tested by  the  clerk, —  the  whole  transaction  be- 
ing a  nullity,  there  is  no  ministerial  duty  im- 
posed upon  the  said  chainnan  and  clerk  to 
Indorse  and  attest  the  certificate,  which  will  be 
enforced  by  mandamus.  Id. 

4.  The  board  of  agriculture,  under  the  South 
Carolina  Act  of  lo84  (18  Stat.  779),  having 
power  to  erant  or  refuse  a  license  to  mine  pho^ 
phate  rock  in  navigable  streams,  "as  the  said 
board  may  in  its  discretioo  deem  best  for  ibe 
interests  of  the  State,"  the  issue  of  such  a  li- 
cense will  not  be  compelled  by  mandamus. 
Pdrt  Boyal  Min.  Oo.  v.  Hagood  (S.  C.)         841 

6.  A  board  having  discretion  to  grant  or  re- 
fuse a  license,  the  conditions  on  which  it 
offers  to  grant  the  license  are  entirely  imma- 
terial on  an  application  for  mandamus.  Id, 
'  6.  Upon  summary  proceedings  in  mandamus 
to  compel  the  issue  of  a  license,  the  constitu- 
tionality of  a  statute  giving  discretion  as  to  the 
granting  of  a  license  cannot  be  determined.  Id. 

7.  When  neither  the  speaker  of  the  House  of 
Delegates  nor  the  Joint  Assembly  of  both  Hous- 
es of  the  Legislature  convened  under  W.  Va. 
Const,  art.  7,  g  8.  for  the  purpose  of  opening 
and  publishing  the  returns  of  the  election  for 
the  office  of  governor,  does  in  fact  open  and 
publish  the  returns  in  respect  to  said  office,  or 
declare  any  person  elected  to  that  office,  the 
supreme  court  cannot  by  mandamus  adjudge 
the  person  who  appeals  from  the  returns  oert1> 
fied  to  the  speaker  of  the  House  to  have  received 
the  highest  number  of  votes  for  that  office  to 
be  the  governor,  and  compel  the  person  who 
was  the  governor  during  the  preceding  term 
to  deliver  the  office  and  the  insignia  to  him. 
Qoff  V.  Wilson  (W.  Va.)  58 

8.  Mandamus  cannot  be  resorted  to  in  or- 
der to  compel  a  corporation  to  tranaf er  aharei 
of  stock  to  a  person  to  whom  they  l&ave  been 
delivered  by  the  former  owner  without  a  writ- 
ten assignment.  BumsvilU  Tump,  09.  v. 
8kUe,  MeOaOa  and.)  26S 

9.  Mandamus  will  issue  by  Ibe  Saprene 
Court  of  Missouri  to  compel  the  Kansaa  City 
Court  of  Appeals  to  reinstate  a  case  which  it 
has  dismissed  over  the  appellant's  objection  on 
an  insufficient  proffer  of  satisfaction  of  his  de- 
mand for  relief.  State,  Baffha,  y.  Kansas  (% 
Ct.  App.  (Mo.)  47* 

Notbs  jlxd  Bribps. 
See  also  Licbnbb. 

As  a  remedy;  purpose  purely  mandalofj: 
distinguished  from  inlunction ;  diacretion  as  t» 
Issuing;  cannot  try  title  to  office;  diatingQished 
from  prohibition.  M 

For  what  purposes  issued ;  requisites  to  ap- 
plication; to  compel  issuance  of  oorporaie 
stock;  to  set  aside  service  of  process.  26S 

To  inferior  tribunal;  rulinga  disminfaDg  ap- 
peal cannot  be  reviewed  by.  47(> 


Married  Woman  ;  Master  and  Sbryakt. 
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Nature  of  the  process;  requisites;  clear  legal 
right  must  be  showu;  duty  of  officer  to  act;  to 
control  discretion;  to  cliief  executive  of  State. 

777 


MARRIED     WOMAN. 

AND  Wife,  6. 


See   Husband 


MASTER  AND  SERVANT.  See  also 
Carriers.  19;  Contracts.  12,  18;  Dam- 
ages, 1,  2,  18;  Neoliobncs. 

1.  In  working  with  a  derrick  the  foreman 
and  his  assistants  are  fellow  servants,  and  the 
master  is  not  responsible  to  any  one  of  them 
for  the  negligence  of  any  other  in  the  use  of 
the  materials  and  implements  which  the  master 
has  supplied.    McKinnon  v.  Norcron  (Mass.) 

820 

2.  An  employer  is  not  liable  for  an  injury 
sustained  by  an  employ6  while  working  near 
a  derrick  managed  by  a  fellow  servant,  because 
of  the  breaking  of  a  rope,  where  none  of  the 
appliances  furnished,  unless  it  may  have  been 
the  rope,  was  defective,  and  a  new  rope  was 
there,  ready  for  use,  if  the  workmen  chose  to 
use  it,  and  also  a  tackle  which  cotild  have  been 
used,  instead  of  the  single  rope,  If  desired.    Id. 

8.  In  respect  to  such  work  as  properly  be- 
longs to  a  servant  to  do,  a  superintendent  is, 
while  performing  it,  discharging  the  duty  of  a 
servant,  for  whose  negligence  and  carelessness 
the  master  is  not  responsible  to  coservants. 
Huney  v.  Coger  (N.  Y.)  559 

4.  Where  the  superintendent  of  repairs  to 
a  ship  directed  assistants  to  be  sent  up  from  the 
hold  to  open  a  hatchway  on  the  main  deck,  and 
when  two  men  arrived  for  that  purpose,  and. 
with  another  employ^,  approached  the  hatch- 
wav,  called  out  to  one  of  the  men  by  name, 
saying,  **Take  off  that  hatch."  and  the  man 
addressed,  supposing  one  of  the  others  had 
bold  of  the  other  end.  took  hold  of  the  hatch 
and  pulled  the  opposite  end  from  its  restina:- 
plaoe  before  anyone  else  got  hold  of  it,  and  the 
hatch  fell  through  the  opening.  Injuring 
another  workman  under  it.  in  the  hold,  the 
master  was  not  liable  for  the  injuries  received 
in  consequence,  whether  the  customary  caution 
was  or  was  not  given  to  those  at  work  below. 
The  superintendent,  whether  he  undertook  to 
perform  the  work  of  removing  hatches,  or  or- 
dered it  to  be  done  by  others,  was,  in  either 
case,  engaged  in  performing  the  duty  of  a 
workman.  Id. 

5.  A  laborer  employed  by  a  railroad  compa- 
ny to  remove  snow  and  other  obstructions 
from  its  track,  and  under  the  immediate  con- 
trol of  a  road  master,  is  a  fellow  servant  with 
a  track  walker  and  a  conductor  In  consequence 
of  whose  negligence  he  is  killed,  and  no  recov- 
ery therefor  can  be  had  against  the  company 
for  his  death.  Fagunde$^.  Central Pae.  R.  Co. 
(Cal.)  824 

6.  A  brakeman  on  the  forward  end  of  a 
freight  train  which  is  uncoupled  or  broken  in 
two,  leaving  the  conductor  on  the  rear  end, 
although,  under  the  rules  of  the  company,  the 
right  to  command  thereupon  devolves  upon  the 
engineer,  is  a  fellow  servant  of  the  latter  until 
the  engineer  avails  himself  of  his  right  to  take 
charge  of  the  train,  and  does  take  charge,  and 
8L.aA. 


assumes  to  direct  and  control  the  movements 
of  the  brakeman;  and  where,  acting  without 
directions  from  the  engineer,  but  in  perform- 
ance of  his  duty,  under  the  rules  of  the 
company,  the  brakeman  goes  to  the  rear  end  of 
his  fragment  of  the  train,  to  act  as  lookout 
and  give  signals  to  the  engineer,  and  by  the 
latter's  negligence  in  suddenly  Jerking  the'train 
is  thrown  off  and  injured,  he  cannot  recover. 
LouimUe  dh  N.  R.  Co.  v.  Martin  (Tenn.)    282 

7.  A  section  foreman  whose  duties  require 
him  to  be  on  and  about  the  track,  to  keep  it  in 
proper  condition  for  running  trains  over  it. 
where  he  is  liable  to  be  iniured  by  passing 
trains,  is  a  fellow  servant  with  the  conductor 
of  a  freight  train,  so  as  to  prevent  any  recovery 
for  injuries  received  by  him  in  consequence  of 
the  conductor's  negligence.  ElUot  v.  Chicago, 
M.  A  8t.  P.  R.  Co.  (Dak.)  868 

8.  The  servant  of  a  railway  company  op- 
erating a  railroad  belonging  to  another  corpo- 
ration under  a  lease  made  without  statutory 
authoritv  cannot  recover  against  the  owner  of 
the  road  for  Injuries  sustained  by  the  negli- 
gence of  his  employer  or  of  Its  officers  or 
affents.  East  Line  <£  R.  R.  R.  Co.  v.  Culberson 
(Tex.)  567 

9.  Persons  who  employ  children  to  work 
with  or  about  dangerous  machinery,  or  in  dan- 
gerous places,  should  anticipate  that  they  will 
exercise  only  such  judgment,  discretion,  and 
care  as  is  usual  among  children  of  the  same 
age,  under  similar  circumstances,  and  are 
bound  to  use  due  care,  having  regard  to  their 
age  and  inexperience,  to  protect  them  from 
dangers  incident  to  the  situation  In  which  they 
are  placed:  and  as  a  reasonable  precaution,  in 
the  exercise  of  such  care  in  that  behalf,  it  is 
the  dutv  of  the  employer  to  so  instruct  such 
employ^  concerning  the  dangers  connected 
with  their  employment,  which,  from  their 
youth  and  inexperience,  they  may  not  appre- 
ciate or  comprehend,  that  they  may,  by  the 
exercise  of  such  care  as  ought  reasonably  to 
be  expected  of  them,  guard  against  and  avoid 
injuries  arising  therefrom,  develand  BotUng 
MiU  Co.  V.  Corrigan  (Ohio)  885 

10.  A  child  who  has  not  been  properly  in- 
structed as  to  dangers  of  the  employment,  and 
who,  while  in  the  discharge  of  bis  duty  as  he 
understands  it,  suffers  an  injury  In  conse- 
quence of  his  employer's  negligence,  may 
maintain  an  action  against  the  employer  there- 
for, notwithstanding  that,  by  reason  of  his 
youth  and  inexperience  and  the  failure  of  the 
employer  to  properly  instruct  him.  he  did 
some  act  in  the  performance  of  his  duty,  ac- 
cording to  the  Judgment  and  knowledge  he 
possessed,  which  contributed  to  the  injury,  but 
which  he  did  not  know,  and  was  not  advised, 
would  be  likely  to  injure  him.  Id. 

11.  One  gardener  coming  to  blows  with  an- 
other, without  showing  circumstances  and 
effect  on  the  services  due.  Is  not  a  good  cause 
for  discharge  during  the  term.  Larkin  v. 
Heekeher  (N.  J.)  187 

Notes  and  Briefs. 

Liability  of  railroad  for  acts  of  conductor. 

156 
Coservants;  brakeman  and  engineer.       282 
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Maxims— Municipal  Cobfoilation& 


Liability  of  master  for  defective  machiDeiy. 

Employer's  duty  to  minor.  886 

Fellow  servants;  who  are:  liability  of  mas- 
ter. 660 

Effect  of  servant's  unlawfully  leaving  em- 
ployment. 608 
Liability  of  master  for  act  of  servant.      684 

HAXIMS. 

1 .  Sic  utere  tuo  ut  alienum  non  l»das.  Union 
Pae.  R  Co.  ▼.  DeBusk  (Colo.)  860 

2.  Ut  res  mafi^is  valeat  quam  pereat.  Standi- 
fordY.  atandifard  (Uo,)  299 

MECHANICS*  UEir.     BeeLiBN,  1,  2. 

MERGER.    See  Dower,  8. 

MILL  OWNERS.    See  Watbrs  akd  Wa- 

TBBCOT7R8B8,  NOTBS  AKD  BrIEFS. 

MINOR.  See  Infants;  Master  and  Ser- 
vant, 9. 10,  Notes  and  Briefs. 

MORTGAGE.  See  also  Fixtures,  2-4; 
Livery  Stable;  Payment,  2.  4;  Re- 
ceiver, 1-3;  Tender  and  Payment 
INTO  Court. 

1.  A  mortgagor  of  a  farm  who,  while  re- 
maining in  possession,  cuts  a  reasonable  quan- 
tity of  wood  for  his  own  use  as  fuel,  can,  on 
leaving  the  farm,  remove  the  wood  for  use 
elsewhere.    Judkins  v.  Woodman  (Me.)        007 

2.  A  mortgagee  who  assigns  the  debt  holds 
the  legal  title  to  the  mortgage  entirely  for  the 
benefit  of  the  assignee,  and  retains  no  title 
which  he  can  assert  in  any  action  or  proceed- 
ing; and  payment  to  the  assignee  revests  all 
title  in  the  mortgagor.  Bamei  v.  Boardman 
(Mass.)  785 

8.  Where  a  mortgagee  of  land,  by  a  single 
instrument  duly  executed  under  seal  and  ac- 
knowledged, makes  an  absolute  assignment  of 
his  mortgage  debt  and  of  the  mortage,  such 
assignment  is  sufficient  to  vest  in  the  assignee 
the  full  legal  title  of  the  mortgagee  to  the  mort- 
gaged premises,  although  no  words  of  inheri- 
tance are  used.  Id. 

4.  After  a  lapse  of  forty  years,  the  author- 
ity of  an  attorney  to  make  an  entry  to  foreclose 
a  mortgage  may  be  inferred  from  his  assump- 
tion to  act  for  the  holder  of  the  mortgage,  to- 
g ether  with  the  facts  that  the  mortgage  was  in 
is  possession,  that  the  lands  were  afterwards 
taxed  to  the  person  for  whom  he  assumed  to 
act,  and  that  there  is  a  fair  inference  that 
such  person  afterwards  claimed  to  be  owner. 

Id. 

6.  "Where  land  has  been  conveyed  without 
consideration,  though  by  conveyance  purport- 
ing to  be  for  a  valuable  consideration,  under  a 
power  of  attorney  to  sell  and  convey,  and  the 
grantee  gives  a  mortgage  upon  it,  parties  who 
have  succeeded  to  the  right  of  the  orirfnal 
owner  upon  his  death  are  entitled  to  redeem 
from  the  mortgage.    BandaU  v.  Duff  (Cal. )  754 

6.  A  final  decree  in  strict  foreclosure  pro- 
ceedings in  Illinois,  expressly  providing  that 

L.RA. 


in  default  of  payment  all  the  riehi,  title,  and 
interest,  both  l^al  and  equttabfe,  of  defend- 
ants, shall  be  vested  absolutely  and  forever  un- 
conditionally in  the  complainants,  being  Id 
conformity  with  the  practice  in  that  State,  is 
sufficient  to  make  a  complete  transfer  of  the 
title,  although  under  the  English  practice  the 
title  is  not  completely  transferred  until  a  final 
order  based  on  proof  that  the  money  was  not 
paid  according  to  the  terms  of  the  decree. 
EUisY.  Luk  (fil.)  3S9 

7.  The  description  of  the  property  In  a 
chattel  mortflrage  as  "all  my  crop  of  com,  cot- 
ton, .or  other'  produce  that  I  may  raise,  or  in 
which  I  may  in  any  manner  have  an  inter- 
est for  the  year  1884,  in  Faulkner  County, 
Ark.,"  is  not  so  indefinite  and  uncertain  that  it 
cannot  be  made  certain  by  extrinsic  evldeDce,or 
that  it  will  prevent  the  record  of  the  mortgage 
from  constituting  constructive  notice.  Jokhmn 
r.Orisard{Ark.)  7W 

Notes  and  Briefb. 
Tender  of  the  amount  due  dlscfaarges;  ap- 
pointment of  receivers.  90 
Right  to  cut  timber  on  mortgaged  land.  607 
Assignment  of  debt  carries  security.  785 
Upon  crops;  validity  of  description  in.    795 

MUNICIPAL  COBPO&ATIONa    See 

also  Contracts,  1,  19:  Evidkncb,  3; 
Executors  and  Administrators.  8; 
Highways.  1-8;  Judgment,  5:  Li- 
cense. 2,  8;  Taxes.  6;  Town,  8;  Watbbs 
AND  Watercourses,  6. 

1.  A  long-continued  leglslaUve  construc- 
tion of  R.  L  Const,  art.  4.  g  17.  requiring  a 
bill  tor  the  creation  of  a  corporation,  exoepi 
for  certain  purposes,  to  be  continued  until  an- 
other election  of  members  of  the  General  As- 
sembly, with  public  notice  of  its  pendeacj. 
having  regarded  the  section  as  not  extending 
to  public  corporations,  and  the  section  having 
originated  in  fears  relating  to  private  corpora- 
tions, the  court  regards  it  sufficiently  doubtful 
whether  such  section  relates  to  public  corpora- 
tions so  that  it  will  not  declare  a  statute  creat- 
ing a  public  corporation  unconstitutional  be- 
cause it  was  enacted  without  continuance  and 
notice  under  that  section.  State  v.  Jfarroffam- 
sett  DUt,  (R.  I.)  295 

2.  If  a  part  of  a  territory  of  a  municipal 
corporation  is  separated  from  it  by  annexation 
to  another,  or  by  Its  erection  into  a  new  cor- 
poration, unless  some  other  provision  is  made 
in  the  Act  authorizing  the  separation,  the  old 
corporation  (it  not  having  been  abolished)  re- 
mains subject  to  all  its  liabilitiea,  and  retains 
all  its  property,  including  that  which,  ondtf 
the  change  of  boundaries,  happens  to  fall 
within  the  limits  of  the  other  corporation. 
Wiruma  v.  School  Ditt.  No.  82  (Minn.)  46 

8.  A  statute  giving  enlarged  powers  to  the 
authorities  of  towns  containing  uninoorporaied 
villages  of  1,000  inhabitants  each,  without  in- 
corporating the  villages,  but  allowing  than 
still  to  remain  a  part  of  the  town  for  all  pur- 
poses of  taxation  and  government,  does  not 
violate  Wis.  Const,  art.  11.  §  8,  providing  that 
it  shall  be  the  duty  of  the  Legislature,  and  on- 
powering  it,  to  provide  for  the  organization 


Neougknob. 
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of  cities  and  fncorporated  villages.    Land,  Log, 
db  Lumber  Go,  ▼.  Brown  (Wis.)  472 

4  A  borough,  under  the  Penjisylyania  Act 
of  April  8,  1851  (P.  L.  8^),  has  no  power 
to  carry  any  part  of  a  water  supply  provided 
for  the  use  of  its  inhabitants  outside  the  bo- 
rough for  the  inhabitants  of  another  place  or 
municipality.    HaupVs  Appeal  (Pa.)  586 

5.  The  city  of  Boston  is  not  liable  for 
damages  sustained  by  an  individual  from  the 
firlne  of  a  cannon  on  Boston  Common,  which 
is  held  by  the  city  for  the  public  benefit,  and 
not  for  its  emolument  or  a  source  of  revenue, 
although  such  firing  was  under  a  license  from 
the  city  authorities,  whatever  might  be  the  lia- 
bility of  a  private  landowner  who  gave  a  license 
for  the  firing  of  cannon  upon  his  premises. 
Lincoln  v.  Boston  (Mass.)  257 

6.  Under  Ind.  Rev.  Stat.  1881,  g  8155,  pro- 
viding that  a  common  council  may  enact  penal- 
ties for  the  violation  of  ordinances,  not  exceed- 
ing $100  for  any  offense,  an  ordinance  is  not 
invalid  because  it  does  not  fix  a  sum  definite 
as  a  penalty,  but  leaves  it  to  the  court  to  fix 
the  amount  at  any  sum  not  exceeding  $100. 
BUli  y.  Ooehen  {Ind.)  261 

Notes  AND  Briefs. 

See  also  Constitutional  Law;  Streets. 

Liability  for  damages  resulting  from  firing 
guns  on  public  grounds;  for  acts  of  aeents  or 
officers;  for  acts  of  licensee;  for  accidents  on 
streets.  257 

Ordinances,  by-laws,  and  resolutions;  pow- 
ers to  license  and  regulate  business;  penalties; 
power  to  regulate  skating  rinks.  261 

Power  to  restrain  illegal  contracts  of.      269 
Powers  and  burdens.  472 

Liability  of,  for  stone  removed  in  construct- 
ing sewer  in  street.  881 
Control  and  payment  and  suspension  of  sub- 
ordinate officers.                                          854 

NEGLIGENCE.    See  also  Carriers;  Hom- 
icide; Master  and  Servant;  Trial,  5. 

1.  A  man  has  no  right  to  omit  the  ordi- 
nary precautions  when  approaching  a  railroad 
crossing  at  which  gates  have  been  established, 
iberely  because  he  finds  the  gates  up.  Oreen- 
tjoood  V.  PhOadslphia,  W.  dt  B.  R,  Co.  (Pa.)   44 

2.  A  member  of  a  hose  company,  driving 
at  a  rapid  rate,  with  other  members  on  the  hose 
carriage,  looking  for  a  fire,  who  does  not  even 
slacken  speed  on  approacfain^  a  railroad  cross- 
ing, is  guiUy  of  such  contributory  negligence 
as  bars  his  right  to  recover  for  injuries  re- 
ceived from  being  struck  by  a  train,  although 
the  gates  established  at  the  crossing  were  not 
closed,  having  become  out  of  order  that  day, 
and  the  watchman  stationed  there  displayed 
no  light  and  gave  no  warning.  Id. 

8.  A  person  to  whom  contributory  negli- 
gence may  be  imputed  cannot  recover  for  dam- 
ages caused  by  a  railroad  train  at  a  crossing, 
unless  there  was  such  reckless  negligence  on 
the  part  of  the  railroad  company  that  the  ques- 
tion of  •ontributory  negligence  cannot  ^se. 
Freeman  v.  DulwOi,  8.  8,  £  A.  R  Co.  (Mich.) 

5i^ 
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4.  A  railroad  company  is  not  exempt  from 
liability  for  failure  to  place  a  fiagman  at  a 
crossing  where  common  prudence  would  dic- 
tate that  it  should  do  so,  because  the  railroad 
commissioner  had  not  ordered  a  fiagman  to  be 
stationed  there.  Id. 

5.  Where  an  engineer  approaching  a  cros- 
sing on  an  up  grade,  where  a  high  rate  of 
speed  is  required,  is  unable  to  see  a  traveler  on 
the  highway  on  one  side  of  the  track  until 
the  locomotive  is  within  60  or  75  feet  of  the 
crossing;  and  a  traveler  on  that  side  cannot  see 
an  approaching  locomotive  until  he  is  within  40 
feet  of  the  track  and  the  train  is  within  150  to 
175  feet  of  the  crossing, — if  the  train  cannot 
be  run  over  the  crossing  so  that  it  can  be 
stopped  at  once,  a  fiagman  ought  to  be  sta- 
tioned where  he  could  give  warning  of  its  ap- 
proach. Id. 

6.  Although  it  is  negligence  on  the  part  of 
a  railroad  company  to  run  a  train  at  a  high 
rate  of  speed  over  a  dangerous  crossing,  with- 
out having  a  fiagman  stationed  there,  a  traveler 
on  the  highway  who  drives  upon  the  crossing 
at  a  slow  trot,  when  by  looking  he  could  see 
the  train  while  20,  80,  or  40  feet  from  the 
track,  is  guilty  of  contributory  negligence 
which  will  prevent  a  recovery  for  injuries  re- 
ceived. Id. 

7.  A  railroad  company  is  liable  for  failure 
to  exercise  such  care  as  the  circumstances  of  a 
given  case  would  indicate  to  a  prudent  man 
was  proper  to  extinguish  a  fire  caused  by  sparks 
from  its  engine,  although  not  guilty  of  negli- 
gence in  setting  the  fire.  Mieeouri  Pae.  R. 
Co.  V.  PlaUer  (Tex.)  689 

8.  A  railroad  company  is  not  excused  from 
the  consequences  of  running  a  train  at  great 
speed  through  a  station  or  in  the  streets  of  a 
populous  city,  because  the  engineer  was  tempo- 
rarily disabled  from  controUThg  his  engine  by 
an  accident  received  from  the  lever,  which,  af- 
ter it  was  reversed  to  shut  off  steam,  slipped 
from  its  position  and  struck  him  a  violent 
blow.  Pareone  v.  Neu)  York  C.  AH.  R.  R.  Co. 
(N.  Y.)  688 

9.  A  passenger  who  steps  from  a  train 
while  slowing  up  before  stopping,  and  while 
the  exhaust  steam  of  the  engine  is  making 
considerable  noise,  who  looks  and  sees  no 
train  approaching  on  a  side  track,  has  a  right 
to  assume  that  none  is  coming  at  such  a  rate 
of  speed  as  will  preclude  him  from  crossing 
a  single  track,  and  is  not  guilty  of  negligence, 
as  a  matter  of  law,  in  attempting  to  cross  the 
track,  although,  if  he  had  looked  in  the  right 
direction  at  the  moment  of  stepping  upon  the 
track,  he  could  have  seen  the  approaching 
train.  Id; 

10.  A  person  is  guilty  of  contributory  neg- 
ligence which  will  prevent  recovery  for  in- 
juries received  in  collision  with  a  railroad 
train,  if,  while  driving  a  heavy  team  not  afraid 
of  the  cars,  he  stops  near  the  crossing  of  a 
railroad  having  several  tracks,  at  a  point 
where  his  view  in  one  direction  is  obstructed 
bv  a  barn,  to  permit  a  train  from  the  opposite 
direction  to  pass  the  crossing  on  the  track 
nearest  him,  and  then  immediately  starts  to 
cross  without  waiting  for  the  train  to  proceed 
far  enough  to  permit  him  to  see  if  there  is  a 
train  on  any  other  track,  and  is  struck  by  a 
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train  from  the  direction  in  which  his  view  was 
obscured,  where  a  delay  of  a  minute  or  two 
would  have  made  the  track  visible  beyond  the 
corner  of  the  barn  for  a  long  distance.  Fletcher 
Y.  FUcMmrg  R.  Co,  (Mass.)  743 

11.  The  rule  that  one  about  to  cross  a  rail- 
road track  must  look  as  well  as  listen  must  be 
observed,  although  his  view  of  the  track  and 
a  coming  train  has  been  temporarily  obstruct- 
ed by  a  train  that  has  Just  passed.  Id, 

12.  Where  the  view  of  the  railroad  track 
was  unobstructed,  a  section  foreman  who,  in 
attemptmg  to  cross  the  main  track  diagonally 
while  the  rear  section  of  a  train  which  was 
making  a  flying  switch  was  in  full  view,  and 
not  more  than  20  or  80  fw%  from  him,  coming 
behind  him,  was  struck  and  killed,  was  guilty 
of  negligence  which  will  prevent  any  recovery 
on  account  of  his  death.  EUioi  v.  Chicago,  M. 
dl  8t,  P,  B.  Co,  (Dak.)  d(» 

18.  Taking  an  improvised  seat  made  by  a 
plank  across  empty  Kegs,  on  a  flat  car  next  to 
the  engine  upon  a  special  train,  and  remaining 
there  uter  a  request  by  the  conductor  to  go  in- 
to the  box  car,  to  which  the  passenger  replies 
that  he  wants  to  ride  on  the  flat  car  and  see  the 
country,  on  which  the  conductor  says  nothing 
more,  is  not  such  negligence,  as  a  matter  of  law, 
as  will  prevent  recovery  for  the  death  of  the  pas- 
senger in  consequence  of  the  derailment  of  the 
train  caused  by  negligence  in  its  management, 
although  if  the  pasbcnger  had  been  inside  the 
box  car  he  might  not  have  been  killed.  But  it 
is  a  question  for  the  jury  whether  an  ordi- 
narily prudent  man  could  have  reasonably  an- 
ticipated that  by  taking  that  position  he  was 
exposing  himself  to  the  injury  received:  and 
also  whether  the  conductor  consented  to  his 
remaining  there;  and,  if  so,  whether  the  train 
was  managed  with  the  care  and  caution  com- 
mensurate with  the  passenger's  risk  in  that 
situation; and  whether  his  injury  was  or  was 
not  the  direct  and  immediate  result  of  failure 
to  discharge  that  duty.  Wagner  v.  Miseouri 
Pae,  B,  Co.  (Mo.)  IW 

14.  A  person  who,  knowing  of  the  obstruc- 
tion of  a  stream  by  a  jam  of  logs,  drives  his 
rafts  upon  them  without  allowing  the  owners 
time  to  remove  them,  is  guilty  of  contributory 
negligence  which  will  defeat  a  recovery  for 
damages  sustained  by  the  loss  of  his  timber  in 
attempting  to  pass  the  obstruction.  Harold  v. 
Jones  (Ala.)  406 

16.  In  the  application  of  the  doctrine  of  con- 
tributory negligence  to  children,  in  actions  by 
them  or  in  their  behalf,  for  injuries  occasioned 
by  the  negligence  of  others,  their  conduct 
should  not  be  judged  by  the  same  rule  which 
governs  that  of  £lults;  and  while  it  is  their 
duty  to  exercise  ordinary  care  to  avoid  the  in- 
juries of  which  they  complain,  ordinary  care 
for  them  is  that  degree  of  care  which  children 
of  the  same  age,  of  ordinary  care  and  prudence, 
are  accustomed  to  exercise  under  similar  cir- 
cumstances. Cleveland  Bolting  Mill  Co.  v.  Cor- 
rigan  (Ohio)  885 

Notes  Am)  Briefs. 
See  also  Carriebs;  Railroads. 

Of  passenger  in  riding  on  construction  train. 
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Suit  for  damages  resulting  in  death;  parties. 

567 

Duty  to  supply  flagmen  at  crossings;  duty 
of  traveler  aC  crossing;  contributory  negli- 
gence. '  5M 

In  setting  out  fires.  689 

Criminal,  defined;  of  servant,  imputed  to 
master.  644 

NEW  TRIAL.    See  also  Eyidshcb,  84. 

1.  A  new  trial  may  be  had  as  to  a  part  of  the 
issues  in  a  case,  under  the  Callfomim  Code  of 
Civil  Procedure,  which  neither  expressly  for- 
bids nor  authorizes  such  .a  course,  bat  defines 
a  new  trial  as  a  * 're-examination  of  an  issue  of 
fact."  San  Diego  Land  db  Town  Co.  ▼.  NeaU 
(Cal.)  88 

2.  The  court  charges  upon  the  law  of  the 
case,  and  it  is  the  duty  of  the  jury,  in  their 
verdict,  to  conform  thereto;  but  if  they  fail  to 
do  so,  it  is  the  duty  of  the  court  to  set  aside 
the  verdict.  South  Florida  B.  Co.  y.  Bkoade 
(Fla.)  783 

8.  The  fact  that  a  juror  who  sat  in  a  crim- 
inal case  was  also  a  member  of  the  grand 
jury  by  which  the  bill  was  found  will  not 
sustain  a  motion  to  arrest  Judgment,  where  no 
objection  to  the  Juror  was  made  on  the  trial. 
StaU  V.  Cooler  (8.  C.)  181 

NOTICE.     See  also  Husband  and  Wife, 
1,  2;  Principal  and  Agent. 

1.  The  possession  of  leased  land  by  a  tenant 
is  notice  of  the  lease  to  a  railroad  company  en- 
tering under  condemnation  proceedings.  Laf- 
ferty  v.  SehuyUdU  Biter  Baet  Side  K  Co.  (Pa.) 

1S4 

2.  If  an  agent,  with  authority  to  receive 
orders  for  the  sale  of  an  article,  on  attempting 
to  make  the  sale  is  notified  by  a  person  that  he 
has  withdrawn  from  the  partnership  to  which 
the  agent  is  attempting  to  make  the  sale,  it  is 
of  no  consequence,  so  far  as  the  effect  of  the 
notice  is  concerned,  that  on  a  subsequent  sale 
to  a  new  firm  of  the  same  name,  the  agent  had 
forgotten  the  notice.    Cox  v.  i^rc0 (N.Y.)  568 

8.  Notice  to  a  party,  actual  or  conslrudive, 
in  a  particular  transaction,  of  a  fact  which 
exempts  another  from  liability  in  atransadioQ,- 
is  notice  in  all  subsequent  transactiona  of  the 
same  character  between  the  same  parties.    Id. 

4.  Notice  to  a  special  repreaenutive  in  pro- 
curing orders  for  coal  from  a  firm,  acting 
exclusively  in  the  interest  of  certain  dcalen, 
who  has  previously  procured  orders  from  the 
firm,  on  soliciting  another  order,  that  one  of 
the  former  members  of  the  firm  had  with- 
drawn, constitutes  notice  to  the  dealers  whom 
he  represents.  id. 

NUISANCE. 

The  principle  "that  a  party  may  sometimes 
abate  an  obstruction  or  nulMtnce  in  a  high- 
way,  without  waiting  for  the  slow  process 
of  the  law,  has  no  application  to  the  removal 
of  a  dam  in  a  navigable  river  because  it  cansei 
shoaling  in  the  river  below  it,  wh«re  it  has 
been  built  under  authority  of  a  special  statute, 
one  purpose  of  which  was  to  allow  the  re- 


Officbbs— Pabtnbbshif. 


910 


dempUon  of  the  land  for  agricultural  purposes, 
and  which  makes  provision  for  a  remedy  in 
case  of  such  shoaling.     Oom,  v.  Tolman  (Mass.) 

747 

OFFICERS.    See  also  Injunction,  2;  Vo- 
ters AND  Elections,  1. 

1.  Where  persons  are  voted  for,  for  gover- 
nor, at  a  regular  election  for  the  office  of  gov- 
•ernor.  but  Uiere  has  been  no  declaration  of  the 
result  of  the  election  by  either  the  speaker  of 
the  House  of  Delegates  or  the  Joint  Assembly 
of  the  two  branches  of  the  Lc^slature,  and  a 
contest  for  that  office  Is  pending  before  such 
Joint  Assembly,  and  the  declaration  of  the  re- 
sult has  been  by  such  Assembly  postponed  un- 
til the  decision  of  such  contest,  that  does  not 
create  such  a  condition  of  things,  within  the 
meaning  of  W.  Va.  Const,  art.  7,  §  16.  as  will 
entitle  the  president  of  the  Senate  to  act  as 

f;overnor.  In  such  case,  the  governor  elected 
or  the  next  preceding  term  has  right  and  is 
under  duty,  by  virtue  of  W.  Va.  Const,  art.  4. 
S  6,  to  continue  to  discharge  the  duties  of  his 
office  until  a  successor  shall  be  declared  elected. 
Carr  v.  WUnon  (W.  Va.)  64 

2.  The  act  of  taking  the  official  oath  pre- 
scribed for  governor  by  a  candidate  voted  for, 
for  governor,  at  an  election,  before  a  declara- 
tion of  his  election  under  W.  Va.  Const,  art.  7, 

t8.  would  not  entitle  him  to  take  office;  and 
is  inability  to  take  office  for  want  of  such  dec- 
laration of  election,  whether  he  attempted  to 
qualify  or  not,  would  not  entitle  the  president 
of  the  Senate  to  act  as  governor.  Id, 

8.  A  declaration  of  election  to  the  office  of 
governor,  as  provided  for  by  W.  Va.  Const 
art.  7,  ^  8,  is  indispensable  to  perfect  and  con- 
summate his  title  to  that  office.  Id, 

4.  The  provisions  of  the  West  Virginia  Con- 
stitution limiting  the  term  of  office  of  governor 
to  four  years,  and  making  him  ineligible  to  re- 
election, do  not  prevent  him  from  continuing 
to  discharge  the  duties  of  his  office  after  his 
term,  under  W.  Va.  Const,  art.  4.  §  6,  incases 
where  the  president  of  the  Senate  cannot  act  as 
governor,  under  W.  Va.  Const,  art.  7,  §  16.   Id, 

5.  The  board  of  excise  of  the  citv  of  New 
York,  under  the  power  to  remove  an  inspector, 
cannot  suspend  him  indefinitely  without  pay. 
Gregory  v.  New  York  (N.  Y.)  -854 

6.  An  excise  inspector,  whom  the  board  has, 
without  authority,  attempted  to  suspend,  suf- 
ficiently tenders  performance  of  his  duties  by 
continuous  offers  to  discharge  them  and  fre- 
q  uent  attendance  at  the  office  of  the  board.    Id, 

Notes  and  Briefs. 

Power  to  remove  an  officer  does  not  include 
power  to  suspend  him  indefinitely  without  pay. 

864 

OPTIONS, 

Notes  and  Briefs. 
See  also  Bills  and  Notes. 

Wagering  contracts  void.  679 

ORDINANCES.    See  Municipal  Corpo- 
rations. 6,  Briefs  and  Notes. 
8L.  R.A. 


RARENT  AND  CHIIiD.    See  also  Con- 
tracts, 25;  Descent  and  Distribution. 

1.  To  give  a  decree  of  the  county  court  in 
Oregon  adopting  a  child  anv  validity,  such 
court  must  have  acquired  jurisdiction  (1)  over 
the  parties  seeking  to  adopt  such  child,  (2)  over 
the  child  to  be  adopted,  and  (8)  over  the  pa- 
rents of  such  child.  Furgemm  v.  Jonei  (Or.)  620 

2.  The  right  of  adoption  was  unknown  to 
the  common  law,  and  repugnant  to  its  princi- 
ples. Such  right,  being  in  derogation  of  the 
common  law,  is  a  special  power  conferred  by 
statute,  and  the  rule  is  that  such  statutes  must 
be  strictly  construed.  Id, 

8.  Consent  lies  at  the  foundation  of  stat- 
utes of  adoption,  and,  when  it  is  required  to 
be  given  and  submitted,  the  court  cannot  take 
lurlsdiction  of  the  subject  matter  without  it. 
Under  Oregon  statutes,  when  the  parents  are 
living,  and  do  not  belong  to  the  excepted 
classes,  such  consent  must  be  given,  and  is  a 
prereq  uisite  to  j  urisdiction .  Id, 

Notes  and  Briefs. 

Requisites  of  adoptioii.  620 

PARTIES.  See  Neoligengb,  Notes  and 
Briefs. 

PARTITION.    See  Attachment,  1. 

PARTNERSHIP.  See  also  Courts.  0; 
Husband  and  Wife,  0;  Levy  and  Seiz- 
ure, 8;  Specific  Performance,  1. 

1.  A  partner  has  no  authority  to  execute  a 
sealed  note  which  will  blDd  his  tirm.  although 
by  the  statutes  of  the  State  where  the  note  is 
executed  it  is  a  negotiable  note.  Hull  v. 
r^un^  (S.C.)  621 

2.  A  partner  cannot  be  held  to  have  rati- 
fied the  giving  of  a  sealed  note  by  his  copart- 
ner, without  knowledge  that  the  note  was 
sealed.  Id, 

8.  A  partnership  in  the  business  of  an  in- 
surance agency  can  be  dissolved  at  pleasure, 
in  the  abmnce  of  fraud,  although  a  considera- 
tion has  been  paid  by  one  of  the  partners  for 
an  interest  in  the  business.  Ric^  v.  AngeU 
(Tex.)  769 

4.  On  the  dissolution  of  a  partnership  con- 
ducted in  the  names  of  the  partners,  in  the 
business  of  an  insurance  agency,  neither  part- 
ner can  compel  the  other  to  pay  anything  for 
the  goodwill  of  the  business,  although  |ie  of- 
fers, in  the  alternative,  to  give  the  sum  de- 
manded for  the  interest  of  the  other  partner, 
but  each  is  left  free  to  continue  business  in  his 
own  name.  Id. 

5.  The  surviving  partner  of  an  insolvent 
banking  firm  dissolved  by  the  death  of  the 
other  partner  before  banking  hours  on  a  cer- 
tain day  has  no  authority  to  receive  drafts  and 
checks  drawn  on  the  firm  and  then  in  course 
of  transmission  through  the  mails  from  a  col- 
lecting bank,  and  pay  them  by  charges  against 
the  drawers,  and  credit  the  same  to  the  collect- 
ing bank.  Alexandria  First  Nai,  Bank  v. 
Payne  (Va.)  284 

Notes  and  Briefs. 
Disposition  of  property;  relief  against  fraud- 
ulent transfers.  114 
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Borviving  partner,  how  far  a  trustee;  au- 
thority of;  right  to  attach  property  in  hands  of 
suryiring  partner.  284 

Limited;  liability;  removal  of  cause.        608 
Notice  by  outgoing  partner;  sufficiency  of. 

668 

Contract  for  purchase  of  real  estate.     '    789 

Riffht  of  one  partner  to  dissolve;  goodwill; 

how  far  property;  sale  of;  passes  with  business: 

rights  of  respective  partners.  709 

Suit  against  firm  by  wife  of  one  partner.  889 

PATENTS*    See   also   Commbbcb,  2;  In- 

JU19CTION,  4. 

The  purchaser  of  a  patented  machine,  with 
notice  of  a  prior  assignment  of  all  the  pa- 
tentee's rights  to  certam  territory,  cannot  use 
the  machine  within  the  limits  of  such  ter- 
ritory. Sheldon  Axle  Co.  v.  Standard  Axle 
Works  (C.  C.  B.  D.  Pa.)  656 

Notes  Ain>  Briefs. 

Bee  also  Injunction. 
Right  of  purchaser  of  patented  machine.  656 

PAYMENT^ 

1.  Refusal  to  receive  payment  offered  at  a 
place  other  than  the  stipulated  place  of  pay- 
ment, except  upon  certain  conditions,  is  an  im- 
plied waiver  of  the  right  to  have  the  payment 
made  in  the  place  agreed  on.  Union  JdtU,  L. 
Ins.  Go,  V.  Union  MUU  Plaster  Co,  (Q.  C.  W. 
D.  Mich.)  90 

2.  A  receipt  for  $1,000,  according  to  the 
conditions  of  a  certain  letter  which  consti- 
tuted a  subscription,  including  a  promise,  on  a 
certain  contingency,  to  repay  the  money,  con- 
clusively shows  that  a  check  for  which  the  re- 
ceipt was  given  was  received  as  payment  of 
the  subscription.  La  Fayette  County  Monu- 
ment Corp,  V.  Mago(m  (Wis.)  761 

8.  Moneys  arising  from  the  sale  of  lands 
on  foreclosure  come  into  the  hands  of  the 
creditor  as  a  payment  made  by  the  law,  which 
the  law  will  therefore  apply  as  shall  be  just 
and  equitable,  in  the  ab^nce  of  directions  al- 
ready made  in  the  security  itself  executed  by 
the  debtor.  Orleans  Cdnruy  Nat,  Bank  v. 
Mo<rre  (N.  Y.)  802 

4.  Where  a  mortgage  is  given  as  collateral 
security  for  two  promissory  notes  and  a  draft, 
on  two  of  which  the  mortgagor  was  the  prin- 
cipal debtor,  and  on  the  other  of  which  he  was 
simplv  an  indorser,  wliile  the  maker  was  the 
principal  debtor,  the  proceeds  of  a  foreclosure 
sale  will  be  applied  pro  rata  on  the  different 
obligations,  if  there  is  no  condition  in  the  mort- 
gage as  to4heir  application.  Id, 

PEDDLERS.    See  Licbnsb,  Notes  and 
Briefs. 

PENALTIES.     See  Municipal  Corpora- 
tions, 6,  Notes  and  Briefs. 

PENSIONS. 

Notes  and  Briefs. 
Protection  of,  from  attachment;  exemption 
8L.  R.  A. 


of  property  purchased  with  penalon  monej. 

219 

PERPETUITIES. 

A  bequest  in  trust  to  the  mayor  of  a  city  and 
the  presidenu  of  two  incorporated  sodeties 
and  their  successors,  to  hold  in  trust  forever, 
constitutes  an  unlawful  suspension  of  aliena- 
tion of  the  estate,  and  is  void.  OoUman  v. 
(?ractf  (N.Y.)  145 

Notes  and  Briefs. 

Statute  against;  trusts  in  respect  to  personal 
property;  charitable  uses.  145 


PHOSPHATE. 

Law,  6. 


See     OoNsriTUTioNAL 


See 


PHYSICIAN  AND  SURGEON. 

Contracts,  5,  20,  21. 

Notes  and  Briefs. 
Necessity  of  license.  4S 

PLEADING.    See  also  Trial,  2. 

1.  Filing  an  answer  to  the  merits  and  go- 
ing to  trial  waives  anv  objection  to  the  sum- 
mons, or  to  the  jurisdiction  of  the  court  over 
the_per8on  of  defendant.  Union  Pae.  K  Cd. 
V.  De  Busk  (Colo.)  850 

2.  Though  a  petition  may  be  subject  to 
objection  TOcause  an  action  for  fraud  and  one 
on  breach  of  warranty  are  set  out  in  each 
count,  if  defendant  fails  to  make  objection, 
the  court  may  properly  submit  to  the  Jury 
both  causes  of  action  on  each  count.  Joy  v. 
Bitser  (Iowa)  184 

8.  An  issue  tendered  by  defendant,  that  a 
person  for  whose  death  an  action  is  brought 
was  not  a  passenger,  which  issue  is  accepted 
and  Joined  by  plaintiff,  waives  an  objection  to 
the  complaint  for  failure  to  allege  thai  he  was 
a  passenger.  Wagner  v.  Missouri  Pae.  R.  Co, 
(Mo.)  IM 

4.  A  refusal  to  allow  an  amended  para- 
graph of  a  complaint  to  be  filed  is  not  error 
when  the  application  is  made  after  trial,  and 
the  amendment  makes  an  entire  change  of  the 
theory  of  the  case,  and  would  make  new  iasoes 
necessary,  requiring,  perhaps,  a  different 
mode  of  trial.    Lewark  v.  Carter  (Ln±)       440 

6.  A  complaint  by  a  limited  partnership 
attempting  to  aue  in  a  federal  court  may  he 
amenaed  oy  substituting  the  individuals  who 
compose  it  as  plaintiffs,  where  their  citizenship 
will  sustain  the  jurisdiction  of  the  court  Im- 
perial Boning  Co.  v.  Wyman  (C.  C.  N.  D. 
Ohio)  50e 

6.  A  defendant  in  a  federal  court  must  be 
allowed,  even  after  the  trial  has  commenced, 
to  amend  his  pleadings  for  the  purpose  of  rais- 
ing a  quesUon  as  to  the  Jurisdiction  of  the 
court.  /dL 

7.  In  an  action  to  recover  a  statutory  pen- 
alty for  failure  to  transmit  a  telegram*  where 

Slaintiff  alleges  that  the  contract  was  made  on 
unday,  he  must  plead  facts  showing  a  reason- 
able necessity  for  making  the  contract  on  that 
day,  and  that  defendant  knew  of  this  neoe«- 
sity.     Western  U  Tdeg.  Co.y.  Topet  (Ind.)  284 

8.  A  plaintiff  is  not  bound  to  antidpale  a 
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defenie  in  bis  complaint,  but  if  be  undertakes 
to  do  80,  and  states  a  defense  without  avoiding 
it,  he  n uUifles  his  complaint.  id. 

9.  The  fact  that  a  statutory  penalty  for  fail- 
ure to  deliver  a  telegram  promptly  cannot  be 
recovered  because  the  message  was  to  be  de- 
livered beyond  the  limits  of  the  State  will  not 
make  a  declaration  of  but  one  count  claiming 
such  penalty  demurrable,  where  that  is  but 
part  of  the  amount  claimed.  Alexander  v. 
Western  U.  Teleg,  Co.  (Miss.)  71 

10.  A  demurrer  should  be  overruled  where 
the  complaint  shows  a  right  to  nominal  dam- 
ages, if  no  more.  Id, 

11.  A  count  in  a  petition  for  libel,  based  on 
a  newspaper  publication  repeating  statements 
made  id  a  bill  for  injunction,  etc.,  is  insuffi- 
cient where  it  does  qot  lay  any  basis  for  dam- 
ages, as  to  amount,  resulting  from  this  pub- 
lication alone,  but  is  connected  and  blended 
with  the  alleged  wrong  of  publishing  by  the 
fiiioff  of  the  bill  in  court,  and  the  prayer  is  for 
$10,000  on  account  of  "  the  several  ffrievances 
aforesaid. "  There  being  no  cause  of  action  on 
account  of  the  pleadiog  in  court,  and  the  two 
claims  being  blended,  there  Is  no  guide  for  a 
verdict  as  to  the  newspaper  publication  alone. 
Bunge  v.  Franklin  (Tex.)  417 

12.  A  report  in  a  newspaper,  filed  with  a 
I)etition  for  libel,  which  does  not  point  out 
any  particular  part  of  the  report  as  libelous, 
except  by  declaring  it  to  be  a  repetition  of 
matter  published  in  the  court  proceeding,  if  in- 
tended to  constitute  a  distinct  cause  of  action, 
is  insufficient  for  failure  to  set  out  anything  in 
hoc  verba  as  libelous.  Id. 

18.  The  question  of  individual  or  corporate 
liability  in  an  action  against  the  signers  of  a 
note  which,  on  its  face,  must  be  regsrded  as 
their  individual  undertaking,  must  be  raised 
by  a  proper  answer,  and  not  by  demurrer.  Mo- 
Keneeit  v.  EdMarde  (Ey.)  397 

14.  In  an  action  brought  by  a  passenger 
against  a  railroad  company  to  recover  damases 
from  the  company  for  wrongfully  expelhng 
bim  from  the  defendant's  train,  it  is  not  neces- 
sary for  the  declaration  to  alleee  that  the  pas- 
senger, at  the  time  of  his  expulsion,  was  com- 
plying with  the  reasonable  rules  of  the  com- 
pany, or  to  allege  that  the  passenger  was  not 
about  to  violate  any  such  reasonable  rule  at  the 
time  of  his  expulsion.  South  Florida  R,  Co.  v. 
Bhoad9(¥\t^,)  738 

10.  A  claim  for  damages  for  destruction 
generallv  of  agents'  business  by  failure  to  fur- 
nish articles  as  agreed  is  too  indefinite  and  un- 
certain to  be  the  basis  of  a  recovery.  Taylor 
Mfg.  Co.  V.  Hatcher  (C.  C.  8.  D.  Ga.)  587 

16.  Although  no  special  plea  to  the  Juris- 
diction is  made,  if  a  (Circuit  Court  of  the  United 
Btates  can  see  bjr  the  proof  that  there  is  a  ques- 
tion as  to  the  citizenship  of  the  parties,  it  must 
direct  an  issue  to  be  made  by  the  pleadings  for 
the  determination  of  that  question;  andif  the 
court  has  no  Jurisdiction  the  suit  must  be  dis- 
missed. Imperial  Refining  Co.  v.  Wyman  (G. 
C.  N.  D.  Ohio)  508 

17.  The  practice  of  state  courts  permitting 
Jurisdictional  questions  to  be  raised  under  a 
general  denial  cannot  prevail  in  a  federal  court 
sitting  in  such  State,  so  as  to  permit  evidence 
8L.R.A. 


upon  the  subject  of  the  citizenship  of  the  par- 
ties denying  the  averments  of  the  complaint  to 
be  given  under  such  a  plea.  Such  a  Jurisdiction* 
al  question  must  be  raised  by  a  special  plea  to 
the  jurisdiction.  Id. 

18.  If  a  complaint  In  an  action  of  ejectment, 
containing  a  detailed  history  of  the  title  upon 
which  plain  tiif  relies,  states  no  cause  of  action, 
a  demurrer  to  the  answer  will  reach  that  de- 
fect and  defeat  the  suit.  Meredith  v.  Seallion 
(Ark.)  81d 

19.  An  action  brought,  not  upon  insurance 
policies,  but  upon  an  adjustment  under  ac- 
cepted proofs  of  loss  as  a  basis,  cannot  be 
sustained  where  the  defendant  has  paid  the 
amount  agreed  on  in  the  adjustment,  and  re- 
ceived a  surrender  of  the  policies  and  a  receipt 
in  full,  merely  because  of  an  alleged  error  in 
the  settlement,  caused  by  a  mistake  of  both 
parties  in  supposing  that  another  insurer  waa 
liable  for  a  portion  of  the  loss.  Plaintiff,  hav- 
ing made  the  adjustment  a  basis  for  his  suit, 
cannot  avoid  the  effect  of  defenses  arising 
therefrom  by  alleging  error  in  the  settlement. 
SavUle  V.  JStna  Im.  Co.  (Mont.)  54d 

NOTBB  AND  BrIBFS. 

In  action  against  telegraph  company.       224 

POLICE  POWER.  See  iNTOXiCATUva 
Liquors,  2-7,  Notbs  and  B&iefs. 

POWER.    See  also  ExBcurons  and  Ad- 

MINIbTRATORS,  2,  4,   5. 

Under  a  power  of  attorney  to  sell  or  convey, 
a  conveyance  made  without  consideration  is  a 
mere  nullity.    Randall  v.  Duff  (Gal.)  764 

Notbs  and  Briefs. 
Gonstruction  of.  754 

PRACTICE. 

Notbs  and  Bbibfs. 
FUing  of  auxiliary  bill.  18» 

PREFERENCES.    See  Insolvency  and 

ASBIONMENT  FOR  GREDITORB,  1. 

PRINCIPAL  AND  AGENT.  See  also 
Evidence,  21;  Mortoaoe.  4;  Notice, 
2-4. 

The  failure  of  an  agent  to  communicate 
to  his  principal  information  acquired  by  him 
in  the  course  and  within  the  scope  of  his  agen- 
cy is  a  breach  of  duty  to  his  principal,  but  the 
notice  has  the  same  effect  as  to  third  persons  as 
though  his  duty  had  been  faithfully  performed. 
Oox  V.  F^aree  (N.  Y.)  668 

Notes  and  Briefs. 
Principal  bound  by  notice  to  agent.         668 
Gontract  to  obtain  subscriptions;  interpreta- 
tion of.  860 

PRINCIPAL  AND  SURETY.  See  also 
Bonds,  2. 

The  executors  of  a  surety  for  the  trustee 
of  shares  of  corporate  stock  cannot  recover  of 
a  bank  to  which  the  trustee  pledged  the  stock 
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as  his  individual  property,  and  wiiicii  has  sold 
the  stock  and  applied  the  proceeds  on  his 
indiridual  debt,  for  voluntary  payments  of 
interest  or  dividends  made  by  their  testator's 
cosurety  to  the  ceittui  que  Iruit  in  order  to  shield 
the  trustee,  although  they  recover  the  proceeds 
of  the  sale,  the  amount  of  which  the  surety 
has  made  good  to  the  trust  fund.  Blake  v. 
Traders  Nat,  Bank  (Mass.)  746 

Notes  and  Briefs. 
Liability  of  surety;  release  of.  168 

Liability  of  surety  on  penal  bond;  extent  of; 
interest  should  not  be  allowed  against  suretv. 

PROBATE. 

Notes  and  Bbtbfb. 
Jurisdiction;  rules  of  practice.  812 

PROCESS. 

Notes  and  Briefs. 
Motion  to  quash  service  of.  188 

PROHIBITION. 

The  West  Virginia  Supreme  Court  of  Ap- 
peals will  not  award  a  writ  of  prohibition 
against  a  circuit  court  to  prohibit  it  from  pro- 
ceeding by  mandamus  to  compel  the  secretary 
of  slate  to  deliver  flection  returns,  on  the  peti- 
tion of  a  party  who  alleges  no  other  grounds 
or  interest  in  the  matter  than  that  he  is  the 
plaintiff  in  an  injunction  suit,  and  that  the  cir- 
cuit court  has  ignored  his  injunction,  although 
it  appears  that  said  court  has  no  jurisdiction  to 
award  said  mandamus.  Fleming  v.  Quthrie 
(W.Va.)  68 

Notes  and  Briefs. 

Distineuished  from  mandamus;  design  and 
object  ofwrit;  discretion  as  to  issuing;  not  to 
review  or  correct  either  law  or  fact;  prohibits 
judicial  proceedings  only.  53 

PUBUC    LANDS.      See    also   Specific 
Performance,  8. 

1.  Proper  certificates  of  entrv  for  public 
lands,  issued  by  the  registers  and  receivers  of 
the  local  land  offices,  under  the  pre-emption 
and  homestead  laws  of  the  United  States,  if 
obtained  in  good  faith  and  •  after  a  due  com- 
pliance with  all  the  requirements  of  those  laws, 
vest  in  the  holders  thereof  a  complete  equitable 
title  to  the  lands,  capable  of  being  conveyed 
to  others  at  anv  time  after  the  issuance  of  the 
certificates.     Chae  v.  Stuyvesant  (III.)  161 

a.  Entries  made  upon  the  public  land  by 
the  procurement  and  for  the  benefit  of  a  third 
person,  the  residence  on  the  lands  being  only 
for  a  sufficient  time  to  make  a  colorable  com- 
pliance with  the  law,  file  final  proofs,  and  ob- 
tain certificates  of  entry,  and  the  lands  beine 
immediately  thereafter  conveyed  to  such  third 
person  in  pursuance  of  the  previous  agreement, 
— are  in  violation  of  law  and  void.  Id. 

Notes  and  Briefs. 

Entry  of;  finality  of  certificates  of  register; 
when  interest  vests;  homestead;  pre-emption; 
~  T,.  R  A. 


notice  of  claim;  proofs  of  settlement;  oath  of 
pre-emptor;  transfer  of  claim.  161 

I^UO  WARRANTO.    See  also  Ooepora- 

TIONS,  6. 

Proceedings  upon  information  in  the  na- 
ture of  quo  foarraiUo  belong  to  the  class  des- 
ignated "remedial  cases,"  in  Minn.  Const,  art. 
6,  g  2,  and  are  not  included  in  the  class  denomi- 
nated ''cases  at  law,"  in  art  1.  g  4.  of  the  same 
instrument,  in  which  trial  by  jury  is  demand- 
able  as  of  right  State,  Clapp,  ▼.  Minneeota 
Thrtiher  Mfg,  Co.  (Minn.)  510 

Notes  and  Briefs. 

To  forfeit  charter  of  corporation;  ancient 
remedy;  jurisdiction:  discretion;  proceedings, 
by  whom  instituted;  information  in  naiore  of; 
remedy  by  action.  510 


RAIUIOAD  COMHISSIOHEBS.   See 

Carribeb,  24,  25,  27;  Commbrcb.  1;  Br- 
IDBNCB,  82. 

RAILROADS.    See  also  Bonds.  1;  Car- 
riers; Eminent  Domain:  Highways, 4; 
Master  and  Servant;  Nbgliokncb. 
The   Colorado  Act  of  1874  making  every 
railroad  corporation  liable  for  all  damages  by 
fire  caused  by  operatins  the  road  iA  not  uncon- 
stitutional, but  is  merely  the  re-enactment,  yro 
tanto,  of  a  provision  of  the  ancient  common 
law.    Union  Pac,  R.  Co.  v.  De  Buek  (Colo.)  350 

Notes  and  Briefs. 

See  also  Carriers;  Eminent  Domain;  Mas- 
ter AND  Servant. 

Duty  of  one  about  to  cross  track.       44.  68S 
Care  in  use  of  platforms.  74 

Rule  for  fixing  damages  for  location.  124 
Liability  for  damages  incidental  to  the  con- 
struction of  its  roadbed.  565 
Liability  of  company  for  injuries  toemploy6 
of  another  company  using  its  tracks.  5i67 
Liability  of,  for  fire  started  by  engines.  $38 
Discriminating  charges.  661 
Rate  of  speed;  duty  as  to  stopping  at  station. 

6i<3 
Duty  at  road  crossings.  743 

RATIFICATION.  See  Damages,  2:  Part- 
nership, 2;  Trial,  7. 

REAL  PROPERTY. 

1.  Where  a  will  gives  an  estate  to  testator's 
eldest  son  for  life,  and  after  him  to  his  eldest 
son  in  fee,  and  if  the  eldest  son  die  without 
male  issue,  then  to  the  second,  or  next  succeed- 
ing son  who  should  die  leavini^  male  issue,  for 
life,  with  reversion  to  his  eldest  son  in  fee,  and 
if  there  are  no  sons  then  to  the  testator's 
daughters  in  the  same  manner,  the  limitations 
to  the  eldest  son  of  the  sons  of  the  tertalor 
carry  the  whole  interest  in  the  estate,  and  the 
subsequent  limitations  to  the  daughters  and 
their  sons  are  to  be  taken  as  alternatives  substi- 
tuted for  the  former,  and  will  take  effect  only 
in  case  the  preceding  limitations  should  never 
take  effect  at  all.  Penmngton  ▼.  Anmajptai 
(Md.)  816 
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2.  A  gift  to  a  daughter  for  life,  with  a 
contingeni  remainder  over  to  her  unborn  eldest 
son  in  fee,  does  not  constitute  a  "fee  tail  gen- 
eral/' within  the  meaning  of  Md.  Act  1820. 
chap.  191,  §  1,  to  direct  descents,  which  is  by 
such  Act  converted  into  a  fee  simple  estate.  Id, 

8.  Under  a  will  giving  testator's  wife  a 
life  estate,  with  a  reversion  to  his  eldest  son 
for  life,  and  after  him  to  his  eldest  son  in  fee. 
and  in  case  the  eldest  son  died  without  leaving 
male  issue,  then  to  the  second  or  next  succeed- 
ing son  who  should  die  leaving  male  issue,  or, 
if  there  is  none  such,  to  the  daughters,  begin- 
ning with  the  eldest  in  the  same  way, — where 
several  of  the  children  have  died  during  the 
testator's  life,  without  ever  hsvine  had  male 
issue,  the  limitations  to  them  are  eliminated  as 
completely  as  if  they  had  never  had  place  in 
the  will.  Id. 

4.  On  a  limitation  over  of  land  to  a  devi- 
aee  for  life,  after  an  indefinite  failure  of  issue 
of  a  prior  devisee,  the  indefinite  failure  is  not 
converted  into  a  definite  failure  of  issue  by  the 
simple  fact  that  the  devise  over  is  to  a  party 
in  etue  for  life,  except  in  cases  arising  under 
Md.  Act  1862,  chap.  161.  Id. 

5.  A  provision  in  a  will  creaiing  con  tin* 
£ent  remainders,  that  any  child  or  person 
named  takins  the  estate  should  pay  out  to 
brothers  or  sisters  or  their  descendants  a  sun. 
of  money  varying  according  to  the  number, 
cannot  oe  construed  as  constituting  such  pay- 
ment a  condition  precedent  to  the  vesting  of 
the  estate,  whatever  may  be  its  effect  as  a  con- 
dition to  the  possession  or  enjoyment  of  the 
property.  Id, 

6.  Where  an  indefinite  failure  of  issue 
male  is  made  the  event  upon  which  a  devise 
over  is  to  arise  and  take  effect,  this  is  not  re- 
duced to  a  definite  limitation  by  the  death  of  a 
life  tenant  on  which  the  vesting  of  the  estate 
is  in  no  manner  dependent,  and  the  payment 
of  monev  which  the  will  requires  any  person 
taking  the  estate  to  pay  out  to  brothers  or  sis 
ters  or  their  descendants.  Id. 

7.  In  a  devise  to  a  wife  for  life,  with  re- 
mainder to  the  legal  heirs  of  the  testator,  to 
create  a  contingent  remainder  the  intent  so  to 
do  must  be  expressed  in  words  so  plain  that 
there  is  no  room  for  construction.  Bunting  v. 
Bpeak9  (Kan.)  690 

8.  No  remainder  will  be  construed  to  be 
contingent  which  may,  consistently  with  the 
words  used  and  the  intention  expressed,  be 
deemed  vested.  Id, 

9.  A  gift  of  a  life  estate  to  the  testator's 
wife,  in  ail  his  property,  real  and  personal, 
providing  that  after  her  death  it  shall  descend 
to  his  "legal  heirs,"  sives  to  his  heirs  a  vested 
remainder  in  fee  at  his  death .  Id, 

10.  A  devise  to  testator's  half  brothers  £d- 
-ward  and  George  "  for  and  during  the  term 
of  their  natural  lives,  and  after  them  equally 
to  their  children,  their  heirs  and. assigns  for- 
ever," explained  in  a  later  clause  as  meaning 
that,  after  the  death  of  either,  half  the  estate 
y^is  to  descend  to  said  Edward's  heirs  and 
assigns,  and  the  other  half  to  said  Qeorge*s 
heirs  and  assigns,"  must  be  construed,  under 
the  rule  in  8hiUey*9  Coie,  to  give  estates  in  fee 
simple  to  the  first  takers,  especially  when  a 
3  L.  R.  A. 


charge  of  legacies  is  made  thereon  in  the  words, 
"the  said  Edward  and  George  paying,"  etc. 
Brmoning'B  Petition  (R.  I.)  209 

RECEIPT,    See  Paticsnt,  2. 

RECEIVERS.    See  also  Carribrs,  19. 

1.  The  right  of  a  mortgagor  to  the  renta 
and  profita  pendente  Ute  is  a  substantial  one, 
under  the  laws  of  Michigan,  which  must  be 
recognized  in  the  couru  of  the  United  States 
in  aoministering  the  rights  of  the  parties  to  a 
mortgage;  and  they  cannot,  therefore,  appoint 
a  receiver  to  take  the  renta  and  profita  to  apply 
on  the  mortgage  prior  to  the  completion  of 
foreclosure  by  sale  and  confirmation,  although 
the  security  in  inadequate.  Union  Mut,  L.  Ins. 
Co,  V.  Umon  MiUe  PUuUr  Co,  (C.  C.  W.  D. 
Mich.)  90 

2.  To  justify  the  appointment  of  a  receiver  in 
foreclosure,  on  the  ground  of  waste,  the  waste 
must  be  serious  and  the  danger  of  destruction 
or  impairment  of  the  security  imminent.     Id. 

8.  Where  the  propriety  of  the  appointment 
of  a  receiver  is  the  principal  question  in  a 
case,  and  it  is  required,  if  at  all,  by  the  view 
which  the  court  shall  ultimately  take  of  the 
case,  as  part  of  the  means  to  aiiord  the  relief 
contemplated  by  the  decree,  the  appointment 
should  not  be  made  until  the  hearing.  Id, 

4.  Receivers  appointed  by  the  courta  of 
the  United  States  are  subject,  under  the  Act 
of  Congress  of  March  8,  1887,  to  suits  without 
leave  in  any  court  having  jurisdiction  over  the 
subject  matter,  although  no  court  can  interfere 
with  the  custody  of  the  property  held  by  an- 
other court  through  ita  receiver.  IHUingham 
y,  Anthony  i^em.)  684 

NOTBBAND  BrIBFB. 

See  also  Mortoaob. 
Actions  against.  634 

REFERENCE. 

A  compulsory  reference  in  an  action  upon 
an  insurance  policy  will  not  be  ordered,  un- 
der Wis.  Rev.  Stat,  g  2864,  on  the  ground 
that  the  trial  of  the  issue  requires  the  exami- 
nation of  a  long  account,  because  it  may  be  ne- 
cessary to  examine  bills  of  sale,  inventories,  or 
accounta  consisting  of  1,200  or  1,600  items. 
The  examination  of  such  accounta  is  an  inci- 
dental inquiry  merely  to  determine  the  amount 
of  damages  recoverable  on  the  policy.  Andrue 
V.  Home  Ins,  Co.  (Wis.)  271 

Notes  and  Briefs. 

Compulsory;  when  proper;  when  discretion- 
ary. 271 

REHAINDER.    See  Rbal  Propbrtt,  7. 8. 

Notes  AND  Briefs. 

Vested  and  contingent  distinguished.    690, 

816 

REMOVAL  OF  CAUSES. 

1.  The  nature  of  the  action,  and  not  ita 
form,  determines  the  question  whether  it  is 
"any  suit  of  a  civil  nature  at  law  or  in  equity," 
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within  the  meaninff  of  the  Act  of  Congress  au- 
thorizing a  removal  from  a  state  to  a  federal 
court.  8kUe  v.  Chicago,  B.  d  Q.  B,  Co.  (C.  C. 
8.  D.  Iowa)  554 

2.  An  action,  although  civil  in  form,  brought 
.by  a  State  to  collect  a  penalty  for  violating  the 
criminal  laws  of  the  State,  where  no  individual 
right  is  asserted  and  no  private  injury  to  be 
compensated  or  redressed,  is  not  a  ''  suit  of  a 
civil  nature"  which  can  be  removed  to  a  feder- 
al court.  Id, 

8.  A  suit  for  the  possession  of  land  and 
for  damages  to  crops  and  buildines,  by  the 
alleged  owner  of  the  property,  against  one  in 
possession  and  his  lessors*  who  clum  title,  and 
also  against  other  parties  claiming  title,  in- 
volves a  separable  controversy  between  the 
plaintiff  and  the  tenant  and  his  lessors,  within 
the  provisions  of  the  Act  of  1888,  §  2,  permit- 
ting such  suits  to  be  removed  to  the  Circuit 
Court  of  the  United  States,  if  the  petitioner 
does  not  aver  that  defendants  claim  tide  jointly 
or  under  one  source  of  title,  but  does  aver  that 
such  other  parties  will  each  claim  to  be  owner 
in  fee  simple,  the  purpose  of  the  suit  being  to 
settle  the  adverse  claims  of  title  on  the  part  of 
any  and  all  of  the  defendants.  Stanbrtmgh  v. 
Cook  (C.  C.  N.  D.  Iowa)  400 

4.  Citizenship  in  a  State  in  whose  court  a 
suit  is  brought  will  not  prevent  a  defendant 
from  removing  a  separable  controversy  therein 
between  himself  and  a  plaintiff  who  is  a  citi- 
zen of  another  State,  to  a  Circuit  Court  of  the 
United  States,  under  the  Act  of  1888,  §  2.    Id, 

5u  A  suit  between  a  State  and  the  citizens 
of  another  State  cannot  l)e  removed  from  a 
state  court  into  a  United  States  Circuit  Court 
on  the  ground  of  the  citizenship  of  the  parties. 
Ferguaon  v.  Bom  (C.  C.  E.  D.  N.  Y.)  822 

6;  That  the  removal  of  a  cause  into  a  United 
States  Circuit  Court  was  had  upon  application 
of  the  party  moving  to  dismiss  the  same  for 
want  of  jurisdiction  Is  immaterial,  and  the 
cause  will  be  dismissed  upon  his  motion,  if  the 
controversv  is  in  fact  one  of  which  the  court 
has  no  junsdiction.  Id, 

7.  So  much  of  W.  Va.  Code,  chsp.  54,  g  80, 
as  declares  that  foreign  railroad  corporations 
doine  business  in  that  State  shall  in  all  suits 
and  legal  proceedings  be  held  and  treated  as 
domestic  corporations  of  that  State,  and  re- 
quires anv  such  corporation  to  file  an  agree- 
ment to  that  effect,  is,  so  far  as  it  attempts  to 
deprive  such  corporation  of  the  right  to  remove 
to  the  federal  courts  suits  brought  by  or 
against  it  in  the  courts  of  that  State,  in  cases 
in  which  it  would  otherwise  be  entitled  to  such 
right,  inoperative  and  void,  and  such  foreign 
corporation  may  exercise  such  right  in  any 
proper  case,  notwithstanding  it  has  executed 
and  filed  such  agreement  in  pursuance  of  the 
provisions  of  said  statute.  Bece  v.  Netopart 
Nem  A  M.  V,  Co,  (W.  Va.)  572 

8.  The  amount  involved  in  the  controversy 
is  not  an  element  in  determining  the  remova- 
bility of  a  suit  from  a  state  court  to  a  Circuit 
Court  of  the  United  States  on  the  ground  of 
prejudice  and  local  influence,  under  the  Act  of 
Aug.  18.  1888.  McDermott  v.  Chicago  db  JUT, 
W,  B,  Co,  (C.  C.  N.  D.  Iowa)  455 

9.  An  amendment  to  a  complaint  in  a  state 


court,  changing  the  amount  of  damages 
claimed  from  a  sum  less  than  the  amount  ne- 
cessary to  authorize  a  removal  to  a  federal 
court  to  an  amount  greater  than  that  sum,  ia 
the  beginning  of  a  new  suit  so  far  as  relates  to 
the  time  within  which  an  application  for  re- 
moval can  be  made.  HiukinMv,Gincinnati,N. 
0,  AT,P,B,  Co.  (0.  C.  N.  D.  Tenn.)        54(^ 

10.  An  application  for  the  removal  of  a 
c^use  on  the  ground  of  prejudice  or  local  in- 
fluence may  be  made  at  any  time  before  the 
final  hearing  of  the  case.  Id. 

11.  A  petition  for  the  removal  of  a  cause, 
and  an  affidavit  in  its  support,  both  averring  in 
positive  terms  that  from  prejudice  or  local  in- 
fluence defendant  will  not  be  able  to  obtain 
justice  in  the  state  court,  or  in  any  other  state 
court  to  which  he  might  remove  tbecaose.  on- 
der  the  laws  of  the  State,  entitle  him  to  the  re- 
moval of  the  cause  without  further  proof  of 
such  facts.  id. 

NOTBS  AND   BrIBFS. 

By  partners.  50^ 

For  prejudice  or  local  influence;  diverse 
citizenship;  who  may  and  who  may  not  ob> 
taiu;  effect  of  amendment;  application,  when 
to  be  made;  affidavit;  practice  and  procedure 
in  circuit  court.  645 

Upon  ground  of  invalidity  of  statute;  form 
of  petition;  what  constitutes  suit  of  civil  na- 
ture; suits  not  removable.  554 

By  foreign  corporation;  effect  of  state  le- 
gislation. 572 

REPLEVIN.    See  Daicagbs.  4. 

Rl^SUMl^  OF  DECISION& 

Subjects  discussed  and  points  decided.    855 

RES  JUDICATA. 

NoTKS  AHD  Brubfs. 

See  also  Judgment. 

Effect  of  judgment  of  court  having  no  juris- 
diction. 14a 

RIPARIAN  RIGHTS. 

Notes  akd  Brikfs. 
How  conferred.  W^ 

SALE.    See  also  Corporations,  20. 

1.  A  paper  purporting  on  its  face  to  be  an 
absolute  bill  of  sale  transferring  property  from 
a  debtor  to  his  creditor,  in  consideration  of 
which  the  grantee  agrees  that  the  existing  In- 
debtedness of  the  grantor  to  him  shall  be  can- 
celed, and  obligates  himself  to  pay  the  daima 
of  certain  preferred  creditors  named,  and  in 
which  there  is  no  trust  reserved,  either  ex- 
pressly, impliedly,  or  secretly, — will  be  con- 
strued  as  a  sale,  and  not  as  an  assignment. 
Ptnoeay.KeUy  {Qk.)  18» 

3.  Contracting  to  sell  a  gallon  of  whisky 
generally,  taking  an  -order  for  the  same,  to  be 
filled  by  delivery  to  a  common  carrier,  and  re- 
ceiving the  price,  will  not  complete  the  sale. 
The  sale  Is  not  completed  until  aeparaUon  of 
the  particular  gallon  from  the  common  stock, 
^nd  delivery  to  the  carrier.    Henoe  the  sale  la 
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not  consummated  at  the  place  inhere  the  bar- 
rio is  made  and  the  price  paid,  but  at  the 
place  where  deliveiry  is  made  to  the  carrier; 
the  freight  being  paid,  not  bv  the  seller,  but  by 
the  purchaser,  and  there  being  no  contract  to 
deliver  otherwise  than  to  the  carrier  at  the  point 
of  shipment.    Dunn  ▼.  J^ie  (Ga.)  199 

8.  The  right  of  stoppage  in  trcmtUu  Is  not 
•defeated  by  the  fact  that  the  consignees  were 
insolvent  at  the  time  of  the  sale  of  the  prop- 
erty, if  that  fact  was  not  known  to  the  seller. 
FarreU  v.  Biehnumd  dt  D,  B,  Co,  (N.  C.)     647 

4u  Until  the  actual  or  constructive  delivery 
to  the  consignee  of  property  in  transit,  the 
Tight  of  stoppage  in  tranniu  continues,  unless 
there  is  some  agreement  or  usage  to  the  con- 
trary. Id, 

5.  An  attachment  or  execution  against  the 
Tendee  does  not  preclude  the  exercise  of  the 
Tight  of  stoppage  in  tranntu.  Id. 

6.  A  stipulation  in  a  bill  of  lading,  that  the 
carrier  shall  have  a  lien  upon  thegoc^s  shipped 
for  all  arrearages  of  freight  and  charges  due  by 
the  consignees  on  other  goods,  is  subordinate 
to  the  right  of  stoppage  in  tranmitu, '  Id, 

7.  Where  a  consignee  of  a  safe  in  a  car- 
rier's warehouse,  placing  his  hand  upon  it, 
aaid  to  the  carrier's  agent,  *'I  place  this  safe  in 
your  hands  as  security  for  what  I  owe,"  the 
carrier  already  having  a  lien  upon  it  for  the 
freight  on  that  as  well  as  on  other  foods;  and 
the  aoent  made  no  response,  even  if  it  is  con- 
ceded that  his  silence  constituted  an  accept- 
ance of  the  offer,— the  transaction  does  not 
amount  to  such  a  delivery  of  the  goods  as  will 
defeat  the  right  of  stoppage  in  tramitu.      Id, 

Notes  aud  Bkoefs. 

Of  chattel;  warranty;  soundness.  184 

When  title   passes;  conditions   precedent; 

intention.  199 

Vitiated  for  fraud.  823 

SCHOOLS      AND      SCHOOL      DIS- 
TRICTS. 

Minn.  Sp.  Laws  1878,  chap.  156,  entitled 
"An  Act  for  the  Establishment  of  Public 
Schools  in  the  City  of  Winona,"  established  a 
school  system,  not  for  the  territory  then  with- 
in the  city  limits,  but  for  the  city  of  Winona, 
whether  enlarged  or  diminish^  in  area  by 
future  legislation.  Hence  that  part  of  the  ter- 
ritory of  a  school  district  which  was  annexed 
to  the  city  by  Sp.  Laws  1887,  chap.  5.  became 
a  part  of  it  for  school,  as  well  as  other  muni- 
cipal, purposes,  and  ceased  to  be  a  part  of  the 
school  district.  Wtnona  v.  School  Dist,  No.  89 
<Minn.)  46 

Notes  and  Briefs. 

Effect  of  annexation  of  territory;  power  of 
Legislature  over.  46 

SEDUCTION. 

1.  The  word  "seduction." 'when  applied 
to  the  conduct  of  a  man  towards  a  woman, 
means  the  use  of  some  influence,  artifice, 
promise,  or  means  on  his  part  by  which  he  in- 
duces the  woman  to  surrender  her  chastity 
and  virtue  to  his  embraces.  Therefore  crim- 
8  L.  R  A.  * 


inal  indulgence  with  a  woman  who  is  at  the 
time  leading  a  lewd  and  lascivious  life  does 
not  constitute  seduction.  PaUerwn  v.  Haiffdm 
(Or.)  639 

2.  A  woman  may  be  unchaste,  and  then 
reform  and  lead  a  virtuous  life;  and  if  she  is 
then  seduced,  her  seduction  ought  to  be  visited 
with  such  damages  as  a  Jury  would  think, 
under  all  the  circumstances,  the  defendant 
ought  to  pay;  but  to  justify  a  recovery  there 
must  be  reformation.  Id. 

SET-OFF  AND  COUNTERCLAIM. 

A  set-off  cannot  be  allowed  in  favor  of 
a  bank  against  a  depositor  by  reason  of  an  un- 
authorized payment  out  of  his  funds,  by  the 
bank,  of  a  note  made  payable  at  its  place  of 
business,  on  which  the  depositor,  althouffh 
the  maker,  was,  as  between  himself  and  the 
indorsers,  not  primarily  liable,  when,  in  inio* 
ranee  of  such  payment  by  the  bank,  he  had  al- 
lowed them  credit  for  the  note,  and  they  had 
become  insolvent  and  removed  from  the  State 
before  he  obtained  knowledge  that  his  de- 
posits had  been  applied  in  payment  of  the 
note.   OriMom  v.  OommorcicU  Nat.  Bank  (Tenn). 

878 

SEWING  MACHINES.    See  Comxbrob, 


SHERIFF. 

It  is  no  part  of  the  duty  of  a  deputy  sheriff 
to  make  representations  as  to  the  title  of  the 
property  he  sells  on  execution,  and  the  sheriff 
is  not  liable  for  false  representations  made  by 
him,  in  relation  to  the  title  to  the  property,  if 
they  were  made  in  good  faith,  without  any  in- 
tention of  deceiving,  and  believing  them  to  be 
true.    Letoark  v.  Carter  (Ind.)  440 

SHIPPING. 

A  tug  employed  by  a  ship,  to  move  her 
from  her  anchorage  in  the  Wallamet  River  to 
a  dock  in  East  Portland,  under  the  direction 
and  control  of  the  pilot  in  charge  of  the  ship, 
is  not  liable  for  injury  caused  by  a  collision  of 
such  vessel  with  another.  In  such  case  the 
tug  and  tow  are  but  one  vessel,  and  that  one  is 
the  tow.  The  Imperial  A  The  8.  O.  Beed  (D. 
C.  D.  Or.)  284 

NoTBs  AND  Briefs. 

Collision;  liability  of  tug  and  tow;  obstruc- 
tion to  navigation.  284 

SKATtNG  RINKS.    See  Municipal  Cor- 
FOKATiONS,  Notes  and  Briefs. 

SPECIFIC  PERFORMANCE.    See  also 
Contracts,  17. 

1.  A  contract  for  the  sale  of  lands,  made 
with  a  partnership  firm  in  the  firm  name,  may 
be  enforced  in  equity,  and  the  deed  will  be 
decreed  to  be  executed  to  the  individual  part- 
ners as  tenants  in  common.  Townshend  v. 
QoodfeOow  (Minn.)  789 

2.  Equity  will  not  actively  interfere  to 
compel  the  specific  performance  of  a  contrsct 
for  the  sale  of  land  in  favor  of  the  vendor,  if 
there  is  such  uncertainty  about  the  title  as  to 


026 


Statute  ok  Frauds — Statute& 


affect  its  marketable  value.  The  court  will 
not,  iD  such  case,  compel  its  acceptance  and 
cant  upon  the  purchaser  the  risk  of  litigation 
and  the  embarrassment  of  a  questionable  title. 
Tawmhend  ▼.  QoodfeUow  (Minn.)  789 

8.  When  complainant  owns  two  strips  of 
land  separated  by  lands  belonging  to  the 
United  States;  and,  by  a  nearly  simultaneous 
movement,  parties,  several  of  whom  are  his 
employes,  enter,  under  the  homestead  and 
pre-emption  laws,  upon  the  public  lands  sepa- 
rating his  lands,  thus  making  one  compact 
tract,  where  there  was  no  special  movement 
towards  making  settlements  on  the  public  lands 
in  the  neighborhood;  and  the  whole  tract  was 
enclosed  with  one  line  of  fence;  and  no  crops 
were  harvested  on  the  separate  settlements,  but 
complainant's  cattle  grazed  over  the  entire 
tract;  and  the  monev  with  which  the  land  was 
entered  was  furnished  by  him;  and  each  set- 
tler, immediately  after  obtaining  his  certificate 
of  entry,  conveyed  his  land  to  complainant  at 
prices  much  less  than  a  fair  cash  value, — his 
title  to  such  government  land  is  so  doubtful 
that  one  who  has  contracted  to  purchase  the 
same  will  not  be  compelled  to  perform  his 
contract.     CUm  v.  Stuytesant  (111.)  161 

4.  To  defeat  a  suit  to  compel  one  to  per- 
form his  contract  to  take  land,  the  title  to  which 
is  founded  upon  entries  under  the  pre-emption 
and  homestead  laws  of  the  Uniteo  States,  de- 
fendant need  not  prove  the  entries  to  have 
been  fraudulent  by  evidence  which  would  jus- 
tify a  court  having  Jurisdiction  of  the  question 
to  cancel  them  for  that  reason;  it  is  sufficient 
for  him  to  show  that  the  title  which  complain- 
ant is  prepared  to  give  is  doubtful.  Id, 
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Title  must  not  be  doubtful. 

Of  contract  by  partnership  to  purchase  real 
estate;  right  to  recover  consiaeration;  doubtful 
tiUe.  780 

STATUTE    OF    FRAUDS.      See   Con- 
tracts, 8. 

STATUTE    OF  LIMITATIONS.      See 

Limitation  of  Actions. 

STATUTES.      See   also   CoNSTrruTioNAL 
Law,  8,  4;  Courts,  1 ;  Criminal  Law,  2. 

1.  The  mere  failure  of  legislative  journals 
to  record  the  passage  of  an  Act,  in  the  absence 
of  any  affirmative  record  that  it  did  not  se- 
cure the  concurrence  of  both  Houses,  is  not 
sufficient  to  show  that  the  Act  was  not  prop- 
erly passed,  where  the  certificate  of  the  presid- 
ing officer  of  each  House  shows  that  it  was 
regularly  passed  by  that  body.  Territory,  Mc- 
Mahon,  v.  (TChnnar  (Dak.)  855 

2.  A  statute  defining  rights  and  obligations 
in  respect  to  actions  for  libel  is  not  uncon- 
stitutional as  partial  or  class  legislation  be- 
cause its  provisions  are  limited  to  publishers 
of  newspapers.  ARen  v.  Pioneer  Press  Co, 
(Minn.)  582 

8.  .The  provisions  of  Minn.  Gen.  Laws  1887, 
chap.  191,  being  germane  to  the  subject  ez- 
nressed  in  the  title,   which  is  "An  Act  to 
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Regulate  Action  for  Libel,"  the  title  Is  snfll- 
cient.  Td. 

4.  A  statute  incorporating  a  building  and 
loan  association,  ^providing  that  "no  dnes, 
premiums,  interest,  or  fines  that  may  accrue  to 
the  association  in  accordance  with  its  charter 
shall  be  deemed  usurious,"  is  in  violation  of 
the  fundamental  law,  as  an  attempt  to  confer 
special  privileeeson  such  association.  Hender- 
son Building  db  Loan  Asso.  v.  Johnson  (Ey.)  289 

5.  A  statute  relating  to  unorganlased  coun- 
ties, as  distinguished  from  those  which  are  or- 
ganized, is  not  local  or  special.  FerrU  v.  Van- 
nier  (Dak.)  713 

6.  A  statute  that  cannot  be  reduced  to  a 
general  rule  to  operate  in  all  parts  of  the  State 
alike  is  not  a  general  law.  Kirhg  v.  8tnU 
(Tenn.)  210 

7.  A  statute  giving  towns  containing  one  or 
more  unincorporated  villages  of  1,000  inhlLbi- 
tants  earh  certain  enlarged  powers,  does  not 
violate  Wis.  Const,  art.  4,  §28,  which  provides 
that  "the  Legislature  shall  establish  but  one 
system  of  town  and  county  government." 
Land,  Log,  db  Lumber  Co.  v.  Brown  (Wis.)  472 

8.  Wis.  Laws  1888,  chap.  292.  giving  to  the 
boards  of  supervisors  of  towns  containing  one 
or  more  unincorporated  villages  containing  not 
less  than  1,000  inhabitants  each,  authority  to 
exercise  certain  powers  over  the  inhabitants 
of  such  villages,  upon  the  adoption  of  a  rem>- 
lution.  at  the  annual  town  meeting,  in  favor 
thereof,  is  not  void  for  uncertainty,  as  the 
powers  granted  are  clearly  defined  by  reference 
to  the  powers  granted  to  village  boards.       M 

9.  If  an  Act  embraces  only  one  subject, 
which  is  expressed  in  the  title.  It  is  not  oecrs- 
sary  that  every  other  Act  which  It  repeals  or 
alters  by  implication  should  be  mentioned  in 
the  title.   Winona  v.  School  Dist.  No.  8t  (Minn.) 

4« 

10.  A  statutory  provision  adopted  from  an- 
other State  is  to  be  construed  in  accordance 
with  its  prior  judicial  construction  in  the  State 
from  which  it  is  taken.  Bridgers  ▼.  Tayfor 
(N.  C.)  87» 

11.  The  Rhode  Island  statute  In  respect  to 
the  payment  of  alimony  "out  of  the  real  or 
personal  estate  of  the  husband,  or  cot  of  both.* 
having  been  the  iame  since  1796,  the  pfractical 
construction  given  to  it  by  awarding  alimony 
in  monthly  installments  which  miebt  be  pay- 
able out  of  subsequently  acquired  propierty 
must  be  held  to  have  l>een  adopted  by  the 
Revision  of  the  statutes  made  after  that  con- 
struction had  been  established.  Bampoon  v. 
Sampson  (R.  L)  849 

12.  The  Illinois  Dramshop  Ad  is  a  statute 
of  a  highly  penal  character,  providing  rights 
of  action  unknown  to  the  common  law.  and 
is  to  receive  a  strict  construction.  Onm  v. 
Aden  (HI.)  827 

18.  The  rlffht  of  the  United  States  to  sue  la 
its  own  courts,  having  once  attached,  becomes 
a  prerogative  right,  and  Congress  will  not  be 
presumed  to  intend  to  deprive  the  gofvenimeiit 
of  such  right,  unless  the  intention  appears  In 
plain  and  unamblflruous  terms.  VfdUdBttdm 
V.  Shaw  (C.  C.  S.  D.  Oa.)  282 

14.  When,  u^der  one  of  two  possfUe  con. 


Stock  ai«d  StocxhoiiDBBs— Taxes. 
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structions,  a  statute  would  devest  the  public  of 
a  right,  violate  a  principle  of  settled  policy, 
and  avoid  tbe  methods  of  procedure  which 
have  been  clearly  indicated  by  many  Acts  of 
previous  legislation,  in  such  case,  if  there  Is 
doubt  about  the  proper  construction,  the  doubt 
should  be  resolved  in  favor  of  the  govern- 
ment. Id, 
Notes  and  Briefs. 

Suspension  of  general  laws;  constitutionali- 
ty; uniformity  of  laws.  210 
Penal;  how  construed.  224 
Construction  of  words  ''being  in  this  State." 

872 

STOCK  AND  STOCKHOLDERS.  See 

Corporations;  Evidence,  8;  Executors 
AND  Administrators.  8. 
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IN     TRANSITU.      See 


Notes  and  Briefs. 
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When  right  may  be  exercised. 
Right  of  consignee  to  exercise  the  right  of  • 

589 
STREET  RAILWAYS. 

A  street  railroad  company  whose  fran~ 
chise  of  being  a  corporation  is  derived  from 
the  New  York  Act  of  1850.  and  whose  powers 
and  privileges  as  such  are  limited  to  those  de- 
riveo  from  that  Act  and  from  a  resolution  of 
the  aldermen  of  the  city  of  New  York  giving 
authority  '*to  lay  a  double  track  for  a  rail- 
road" in  certain  streets  upon  condition,  among 
others,  that  it  lay  the  tracks  upon  a  good 
foundation,  with  rails  even  with  the  surface  of 
the  streets. — has  no  right,  after  its  road  is 
completed  for  horse  cars,  again  to  disturb  the 
surface  of  the  streets  for  tbe  purpose  of  laying 
a  cable  between  the  rails  in  a  conduit  of  ma- 
sonry under  the  surface,  for  propelling  the 
cars  by  the  airency  of  steam  from  stationary 
engines,  especially  where  the  surface  cannot 
be  fully  restored,  but  is  to  l)e  left  with  a  slot 
opening  for  the  whole  length  of  the  track 
from  one  half  to  five  eighths  of  an  inch  wide. 
Ptapie,  TkMAte,  R  Oo.y.  MewUm(S,  Y.)  174 

Notes  and  Briefs. 

See  also  Carriers. 

Grant  of  franchise;  underground  roads;  au- 
thority to  use  streets;  liability  for  injuries;  re- 
striction of  powers;  adoption  of  the  motor 
power;  effect  of  charter.  174 

STREETS.    See  Hiohwats. 
Notes  and  Briefs. 
Right  of  railroad  company  in.  240 

Liability  of  municipal  corporations  for  dam- 
ages sustained  by  changing  grade  of. 

SUBCONTRACTORS.    See  Liens. 


247 


SUBSCRIPTION.   See  Contracts,  2.  10, 
26;  Corporations,  14  - 16. 

Notes  and  Briefs. 
See  also  Contracts. 

Binding  effect  of.  468,  761 

8  L.  R.  A. 


SUICIDE.    See  Inburaivce,  1,  2. 

SUNDAY.    See  also  Contracts,  25;  Tel- 
egraph Companies,  4 

1.  At  common  law,  dieti  dominicus  nori  ett 
di€»juridicu9, — the  Lord's  Day  is  not  a  day  for 
legal  proceedings.    Barsons  v.  lAndmy  (Kan.) 

658 

2.  A  judgment  rendered  on  Sunday  is  void. 

Id. 
Notes  and  Briefs. 
Non-juridical  day.  658 

,  Legality  of  contracts  made  on;  work  of  ne- 
cessity; transmission  of  telegram.  224 

SUSPENSION  or  ALIENATION.  See 

Perpetuities. 

TAXES.    See  also  Bonds,  1;  Collateral 
Inheritance  Tax;  Town,  8. 

1.  Before  one  can  be  subjected  to  the  bur- 
dens of  a  law  providing  for  special  taxation, 
either  himself  or  his  property  must  be  clearly 
brought  within  its  terms.  People  y.  8h&neood 
(N.  f.)  464 

2.  Tbe  fact  that  money  is  raised  bv  taxation, 
under  statute  authority,  upon  all  the  taxable 
property  of  a  town,  to  be  expended  for  some 
improvement  in  an  unincorporated  village 
thereof, — such  as  for  waterworks,  fire  protec- 
tion, or  police  regulations, — does  not  violate 
any  constitutional  restriction  or  any  public 
policy.  Land,  Log,  d  Lumber  Co.  v.  Brown 
(Wis.)  472 

8.  Md.  Act  1888,  chap.  244,  §  2,  which 
provides  that  the  commissioners  of  Prince 
George's  County  shall  direct  to  be  paid  to  the 
commissioners  of  Laurel  the  amount  of  tax 
levied  upon  the  real  property  within  that 
town  to  be  expended  upon  the  roads  of  said 
town  and  upon  such  other  improvements  as  the 
commissioners  of  Laurel  shall  deem  proper,  is 
in  violation  of  the  Bill  of  Rights,  art  16,  be- 
cause it  practically  exempts  the  owners  of  real 
estate  in  Laurel  from  contributing  pro  ianio  to 
the  necessary  expenses  of  the  county  govern- 
ment, as  required  by  that  article.  Prince 
Georg^e  County  v.  Laurel  (Md.)  528 

4.  The  South  Carolina  Act  of  1888  to  pro- 
vide for  the  payment  of  bonds  issued  by  town- 
ships in  aid  of  railroads  under  an  unconstitu- 
tional Act,  which  does  not  attempt  to  validate 
previous  illegal  Acts,  but  was  intended  to  au- 
thorize the  levying  of  a  tax  to  aid  railroads 
which  certain  townships  had  expressed  a  de- 
sire should  he  aided,  the  amount  of  the  void 
bond|  being  taken  as  the  basis  of  the  aid  to  be 
given, — is  constitutional  as  an  exercise  of  the 
taxing  power  in  aid  of  public  highways;  es- 
pecially where  tbe  inhabitants  of  the  locality 
to  be  affected  by  the  tax  have  signified  their 
assent  thereto.  8UUe,  Charleston,  C.  d  C.  R 
Co.  v.  Whiieeides  (8.  C.)  777 

6.  An  Act  which  provides  for  taxation  for 
the  payment  of  bonds  issued  in  aid  of  railroads 
by  townships  is  not  subject  to  tbe  objection 
that  it  does  not  promote  a  public  purpose.  Id 

6.  The  Legislature  has  power  to  impose 
tax  upon  the  property  situated  in  a  certain 
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township  for  the  purpose  of  aiding  In  the  con- 
struction of  a  railroad  which  passes  through 
it,  provided  a  majority  of  the  residents  of  such 
township  have  signified  their  assent  to  the  im- 
position of  such  tax.  State,  Dickinson,  y.  Neely 
(B.  C.)  672 

7.  Under  the  Organic  Act  of  Dakota  Ter 
Titory  (U.  8.  Rev.  Stat.  8  1925).  providing 
that  no  law  shall  be  passed  making  **any  dis- 
crimination in  taxing  different  kinds  of  prop- 
erty, but  all  property  subject  to  taxation  ^all 
be  taxed  in  proportion  to  its  value/'  it  is  not 
an  unlawful  discrimination  to  tax  the  personal 
property  within  unorganized  counties,  and 
leave  untaxed  the  real  property  therein,  since 
Congress  has  not  attempted  to  designate  what 
property  shall  be  subject  to  or  exempt  from 
taxation.    Ferris  v.  Fawwr  (Dak.)  718 

8.  The  Dakota  Act  of  March  12.  1885,  to 
amend  Dak.  Pol.  Code,  chap.  28,  §  17.  provid- 
ing that  personal  property  in  any  unorganized 
county  shall  be  subject  to  taxation  in  the  near- 
est organized  county,  is,  so  far  as  concerns 
taxation  for  local  purposes,  invalid  as  an  at- 
tempt to  tax  one  community  for  ther  benefit  of 
anoUier.  Id. 

9.  The  words  *'  incorporated  company,  " 
i2sed  in  N.  T.  Rev.  Stat.  chap.  18,  tit.  1,  §  4. 
subd.  7,  exempting  from  taxation  the  personal 
property  of  every  such  company  not  made  li- 
able to  taxation  on  its  capital  in  title  4  of  that 
chapter,  do  not  include  corporations  for  reli- 
gious, literary,  or  charitable  purposes.  CaUin 
T.  TrinUy  College  (N.  Y.)  206 

10.  Where  the  only  eyidence  accessible,  as 
to  the  manner  of  selling  for  delinquent  taxes 
certain  lots  which  should  have  been  sold  sep- 
arately, consists  of  what  may  be  gathered  from 
the  collector's  notice  and  deed,  and  the  notice 
is  consistent  with  a  sale  either  of  separate  par- 
cels or  of  the  whole  tract  at  once,  if  the  deed 
recites  but  one  sum  received,  refers  to  the  sale 
in  the  singular  number,  treats  the  taxes  on  the 
several  lots  as  one  tax.  etc.,  it  will  be  sufficient 
to  show  that  the  land  was  sold  a»  one  tract, 
notwithstanding  the  covenant  of  the  collector 
that  he  observed  the  directions  of  the  law. 
Bamee  y.  Boardman  (Mass.)  785 

Notes  and  Briefs. 
Bee  also  Collateral  Inheritance  Tax. 
Exemption  from;  on  bequests.  206 

Discrimination  in  favor  of  real  as  against 
personal  property;  for  purposes  not  local;  ex- 
emptions. 718 
Lien  upon  lands;  sale  of  land  for.  785 

TELEGRAPH  COMPANIES.    S^e  also 
Damages,  14;  EymENCE,  21. 

1.  State  legislation  compelling  electric  wires 
in  the  streets  of  a  city  to  be  placed  under 
the  surface  of  the  streets,  although  such  streets, 
'being  letter-carrier  routes,  are  all  post  roads, 
is  an  exercise  of  police  power,  and  is  not  an 
unlawful  attempt  to  regulate  commerce  or  an 
invasion  of  the  rights  of  a  telegraph  company 
as  a  business  agency  of  the  general  government, 
under  the  Act  of  Congress  of  July  4,  1866 
(U.  S.  Rev.  Stat.  tit.  65),  to  operate  its  lines 

'er  "  any  post  road  of  the  Uuited  States."  | 
RA. 


WeeUm  U.  Tdeg,  Co,  v.  New  T&rk  (C.  C.  &  D. 
N.  Y.)  440 

2.  The  privilege  of  a  telegraph  company 
which  is  a  business  agency  of  Uie  general  gov- 
ernment, to  maintain  its  wires  along  the  struc- 
ture of  an  elevated  railroad  in  the  streets  of  a 
city,  such  railroad  being  an  independent  poet 
road  of  the  United  States,  cannot  be  dettioyed 
by  state  legislation.  li, 

8.  A  statute  confirming  a  contract  between 
commissioners  for  placing  electric  wires  under 
ground,  and  a  subway  company,  to  lay  sub- 
ways for  such  wires,  is  none  the  less  an  exer- 
cise of  police  power  because  it  gives  to  such 
company  special  privileges,  but  no  exclusive 
privileges  or  franchises.  M^ 

4.  A  telegraph  company  is  prohibited  from 
receiving  on  Sundar  messages  that  may  as 
well  be  sent  on  any  other  day  as  on  Sunday 
without  causing  loss,  harm,  or  suffering;  but 
it  may  receive  and  transmit  on  that  day  mes- 
sages designed  to  relieve  suffering,  avert  harm, 
and  prevent  serious  loss.  Western  U,  Teieg. 
Co,  v.  Yoptt  (Ind.)  224 

6.  Where  the  agent  of  a  telegraph  compa- 
ny declines  to  receive  compensation  for  trans- 
mitting 8  message,  and  requests  the  sender  to 
allow  the  expense  to  be  paid  by  the  person  to 
whom  the  message  is  sent,  the  company  can- 
not escape  liability  for  failure  to  transmit  the 
message,  on  the  ffround  that  the  compensation 
was  not  paid  at  the  time  of  delivering  the  mes- 
sage to  the  agent.  Id. 

6.  The  right  to  recover  a  statutory  penalty 
for  failure  to  transmit  a  telegram  is  dependent 
upon  a  valid  contract  to  transmit  the  measage: 

7.  A  notice  of  default  on  the  part  of  a.  tel- 
egraph compan:^  being  required  by  the  con- 
tract as  a  condition  of  recovery  for  breach  of 
the  contract,  a  statuary  penalty  for  violation 
of  the  duty  created  by  the  contract  cannot  be  re- 
covered unless  such  notice  has  been  given.  Id. 

8.  A  stipulation  in  a  contract  by  a  telegraph 
company,  that  it  will  not  be  liable  for  damages 
unless  a  claim  is  presented  *'within  sixty  days 
after  sending  the  message,"  does  not  requne 
any  notice  or  demand  to  fix  the  liability  of  the 
company,  where  there  is  a  total  failure  to  trans- 
mit the  message.  Id. 

9.  A  llmitatton  of  the  liability  of  a  tele- 
graph company,  created  by  a  provision  in  its 
contract,  cannot  be  extended  beyond  the  words 
creating  the  limitation.  Id. 

10.  Proof  that  a  telegraph  message  deliv* 
ered  to  an  agent  to  be  sent  on  Sunday  was  im- 
portant, without  proof  that  it  could  not  have 
been  sent  on  Saturday,  or  that  the  purpose 
could  not  have  been  accomplished  by  sending 
it  on  Monday,  is  insufficient  to  establish  a  case 
of  necessity,  so  as  to  make  the  company  liable 
for  failure  to  send  it.  Id. 

11.  On  an  admission  that  land  would  have 
been  obtained  with  a  good  title  if  a  telegram 
had  been  promptly  delivered,  for  delay  in  de- 
livering which  the  action  is  brought,  it  is  en- 
tirely immaterial  whether  the  alleged  agent  to 
whom  the  message  was  directed  had  written 
authority  to  sell,  or  not.  Alexemder  y.  We$tem 
U.  Teleg.  Co.  (Miss.)  71 


Tehtobb  and  Payment  into  Coubt— Tbial. 
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Notes  and  Briefs. 

Liability  for  failure  to  send  messages.       71 

Extent  of  duty  to  send  inessage  on  Sunday; 

transmission  of  message;  diligence;  action  for 

penalty;  presentation  of  claim.  S24 

May  be  compelled  to  place   wires  under 

ground.  449 


PAYMENT     INTO 

also  Mortgage,  Notes 


TENDER    AND 
COURT.    See 

AND  Briefs. 

A  tender  of  the  whole  sum  which  is  in  fact 
due  on  a  mortgage,  and  a  refusal  to  accept  it, 
did  not  discharge  the  security  if  the  refusal 
was  accompanied  by  a  bona  fide  claim  of  right 
which  was  belieyed  in  by  the  creditor,  and 
was  not  wantonly  put  forward  as  a  cover  to  a 
wrong  purpose.  Union  Mut.  L.  Ina.  Co.  v. 
Union  MUU  Piaster  Oo.  (C.  C.  W.  D.  Mich.)  90 

TOWN.  See  also  Mandamus,  3 ;  Municipal 
Corporations,  8,  Notes  and  Briefs; 
Taxes,  6. 

1.  A  statute  incorporating  a  district  whose 
inhabitants  shall  have  the  same  benefits,  im- 
munities, and  responsibilities  as  the  several 
towns  in  the  State  enjoy,  except  for  state  and 
national  elections  it  shall  be  merely  a  voting 
district  of  a  town  within  which  it  is.  is  not  un- 
constitutional as  depriving  the  inhabitants  of 
representation  in  the  General  Assembly,  be- 
cause it  is  represented  as  a  part  of  the  town  in 
•which  it  is.    Siate  v.  NarraganseU  Dist.  (R.  I.) 

295 

2.  After  repeated  instances  in  which  the 
Legislature  has  recognized  the  division  of 
counties  into  townships,  and  especially  after 
legislation  recognizing  a  particular  township 
as  such,  it  is  too  late  to  question  the  existence 
of  such  township  by  inquiring  whether  or  not 
the  required  regulations  in  respect  to  the  mark- 
ing of  the  corners  of  the  townships,  and  the 
reporting  to  the  court  and  to  the  Legislature 
the  action  of  the  county  commissioners,  have 
all  been  complied  with.  8tate^  Dickinson,  v. 
Ifeely  (S.  C.)  672 

8.  That  the  election  at  which  consent  to  the 
imposition  of  a  tax  upon  the  property  in  a  par- 
ticular township  in  aid  of  the  construction  of 
a  railroad  has  been  manifested  was  held  with- 
out authority  of  law  is  immaterial.  That  fact 
will  not  invalidate  the  Act  if  the  Legislature 
was  satisfied  that  consent  was  given.  Id. 

TRADEMARK. 

The  Cigar  Matters  Union,  having  many  thou- 
sands of  members,  adopted  or  agreed  upon  a 
certain  symbol  or  device  to  be  used  by  their 
several  members,  such  device  not  indicating 
by  what  persons  the  cigars  are  made»  but  only 
that  they  are  made  by  some  member  of  one  of 
such  unions,  the  right  to  use  the  device  belong- 
ing equally  to  each  and  all  the  members  and 
continuing  only  while  the  person  remains  a 
member.  Held,  not  a  legal  trademark.  Ciga^ 
JSdakere  Proteclive    Union  v.  Conhaim  (Minn.) 

125 
Notes  and  Briefs. 


Appropriation  of ;  how  acquired;  protection 
3  L.  R.  A.^  69 


of;  use  of  corporate  name  as;  infringement  of ; 
right  of  trade  union  to  acquire.  125 

TRADE  UNION.    See  Trademark. 

TRESPASS.    See  Equity. 

TRIAL.    See  also  Plbadino,  16. 

1.  It  is  within  the  discreUon  of  the  trial 
court  to  require  the  plaintifi!  suing  for  a  physi- 
cal injury  alleged  to  be  permanent  to  submit 
to  examination  by  competent  physicians  at  the 
instance  and  at  the  expense  of  the  defendant 
in  the  action,  to  ascertain  the  nature,  extent, 
and  probable  duration  of  the  injury,  so  as  to 
afford  means  of  proving  the  same  at  the  trial. 
By  Ga.  Code,  §  206,  eveiy  court  has  the  power 
to  control,  in  the  furtherance  of  justice,  the 
conduct  of  all  persons  connected  with  a  judi- 
cial proceeding  l)efore  it,  in  every  matter  ap- 
pertaining thereto.  Biehnumd  d  D,  R.  Co.  v. 
ChUdreae  (Ga.)  808 

2.  When  a  question  on  the  proof  arises  in  a 
Circuit  Court  of  the  United  States  as  to  whether 
the  organization  and  alleged  incorporation  of 
the  plaintiff  as  a  corporation  or  limited  part- 
nership is  sufficient  to  give  Jurisdiction  on  the 

f round  of  citizenship,  and  the  facts  are  not 
isputed,  on  a  general  traverse  of  such  organ- 
ization and  incorporation  it  is  not  necessary  to 
abandon  the  trial  until  after  a  separate  trial 
as  to  the  jurisdictional  question,  but  the  jury 
may  be  directed  to  find  a  special  verdict  setting 
out  the  facts  relating  to  the  Jurisdictional  ques- 
tion, although  a  better  practice  would  be  for 
defendant  to  raise  the  question  by  special  trav- 
erse, setting  out  the  facts  on  a  demurrer  to 
which  the  precise  question  would  be  presented. 
Imperial  Meflning  Oo,  v.  Wyrnan  (C.  C.  N.  D. 
Ohio)  508 

8.  It  is  the  right  of  the  Jury,  and  not  the 
court,  to  determine  the  effect  of  evidence,  un- 
less in  particular  cases,  where  its  effect  is  de- 
clared by  law.    Patterson  v.  Hayden  (Or.)  529 

4.  Where  evidence  is  already  before  the 
jury  without  exception,  if  it  is  incompetent 
the  remedy  is  by  motion  to  strike  it  out.  Par- 
sons V.  New  York  C.  dtK  R.R.  Co.  (N.  Y.)  683 

5.  Except  in  cases  marked  by  gross  and 
inexcusable  negligence,  whether  a  person  in 
attempting  to  cross  a  railroad  track  exercised 
that  degree  of  care  and  caution  which  pru- 
dent persons  of  ordinary  intelligence  usually 
exercise  under  like  circumstances  is  a  question 
of  fact  for  the  Jury.  Id^ 

6.  Whether  due  diligence  has  been  used  in 
a  given  case  by  railroad  employes  in  ex- 
tinguishing a  fire  is  a  question  for  the  jury. 
Missouri  Pac.  R.  Co.  v.  PiaUer  (Tex.)  689 

7.  The  ratification  of  the  act  of  a  servant 
is  a  question  to  be  passed  upon  under  all  the 
evidence  as  any  other  fact  in  issue,  and  his 
mere  retention  in  service  does  not,  as  a  matter 
of  law,  amount  to  ratification.  Dillingham  v. 
ATUhonp  (Tex.)  634 

8.  The  reasonableness  of  a  rule  prescribed 
by  a  railroad  company  for  the  government  of 
its  business  is  purely  a  question  of  law  to  be 
decided  by  the  court,  and  not  a  question  of 
fact  to  be  passed  upon  by  juries.  South  Flor- 
ida R.  Go.  V.  Rhoads  (Fla.)  738 
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9.  The  question  as  to  whether  a  contract 
or  agreement  entered  into  between  a  railroad 
company  and  a  line  of  steamers  plying  between 
Jacksonville  and  Banford  was  entered  into  in 
good  faith,  and  was  legal  and  binding,  or 
whether  such  contract  constituted  an  oppres- 
sive monopoly,  and  hence  was  not  legal  and 
binding,  is  a  mixed  question  of  law  and  fact, 
and  it  was  properly  left  to  the  Jury  to  be 
passed  upon  oy  them.  South  Florida  R.  Oo,y. 
Bhoad8(fi\sL,)  733 

10.  A  charge  should  not  be  given  where 
there  is  not  sufficient  evidence  fairly  to  raise 
an  issue  of  fact  to  which  it  relates.  Miwmri 
Fotc.  R,  Co,  v.  Platter  (Tex.)  689 

11.  An  instruction  to  the  jury  that  ratifica- 
tion of  a  note  by  a  person  may  be  proved 
by  direct  testimony,  or  if  they  are  satisfied 
from  all  the  testimony  that  he  ratified  it,  that 
will  be  sufficient,  is  in  substance  complying 
with  a  request  to  instruct  that  ratification  may 
be  either  express  or. implied.  HuUy.  Young 
(S.  C.)  621 

12.  Where  there  is  no  evidence  on  which  to 
base  a  theory  of  pure  accident,  and  the  proof 
shows  negligence,  either  upon  the  side  of  a 
passenger  in  alighting  from  a  train,  or  on  the 
side  of  the  carrier,  a  charge  to  the  effect  that 
*'if  the  plaintiff  stepped  carelessly  or  acciden- 
tally on  or  near  the  edge,"  etc.,  the  jury  should 
find  for  defendants,  is  properly  refused.  Mis- 
Bouri  Pac.  R.  Co.  v.  Woriham  (Tex.)  808 

18.  The  denial  of  a  motion  of  nonsuit  before 
the  introduction  of  defendant's  evidence  will 
not  prevent  the  granting  of  such  a  motion  after 
defendant's  evidence  has  been  introduced,  if  a 
verdict  for  the  plaintiff  could  not  be  sustained 
upon  Uie  evidence.  Fagundes  v.  Central  Pac. 
R,  Co.  (Cal.)  824 

14.  Evidence  that  the  assured  was  ordina- 
rily a  man  of  pleasant  and  genial  disposition 
whose  family  relations  were  pleasant,  that 
after  a  certain  time  he  became  depressed,  com- 
plained of  pain  in  his  head,  was  abstracted  and 
stupid,  could  not  pay  close  attention  to  busi- 
ness, did  not  appear  to  remember  what  was 
told  him,  and  impressed  people  with  whom 
he  came  in  contact  that  he  was  out  of  his  right 
mind,  and  that  he  finally  cut  his  own  throat, 
— is  sufficient  to  go  to  the  jury  upon  the  ques- 
tion of  insanity.  Blackstons  v.  Standard  L.  db 
A.  Im.  Co.  (Mich.)  486 

15.  Where  a  general  verdict  establishes  the 
right  of  persons  representing  a  local  assembly 
of  the  Knights  of  Labor,  to  whom  all  the  mem- 
bers in  good  standing  have  assigned  their 
claims,  to  bring  an  action  for  money  paid  in 
on  the  formation  of  a  preliminary  organization, 
a  special  verdict  finding  that  "all  the  members 
interested  in  the  fund  contributed"  did  not 
join  in  the  assignment  is  not  inconsistent  with 
it,  as  those  not  in  good  standing  might  resume 
their  rights  as  members  by  paying  their  arrear- 
ages of  dues,  and  might  thus,  in  a  certain 
sense,  be  said  to  be  interested  in  the  fund. 
Brown  v.  Stoerkd  (Mich.)  430 

Notes  and  Briefs. 

In  criminal  cases;  right  to  jury;  separation 
ry;  custody  of  jury.  210 


Question  as  to  value  of  property,  for  jury. 

Power  of  court  to  order  physical  examina- 
tion of  party.  808 

TRUSTEE    PROCESS.    See    Gabsibh- 

MBNT. 

TRUSTS.  See  also  Chabxtablb,  Uses; 
Husband  and  Wife,  1, 2;  Pebfbtuitib; 
Princifal  and  Surety. 

1.  A  deed  may  be  set  aside  for  fraud  or 
duress,  and  a  trust  mav  arise  out  of  a  transac- 
tion, which  will  be  enforced  in  face  of  ihe  ex- 
press terms  of  a  deed,  but  it  must  be  a  trust 
arising  by  operation  of  law.  The  parties  to  a 
deed  cannot  create  a  trust  in  favor  of  the 
ffrantor,  except  by  an  instrument  in  writing 
declaring  the  same.  Firdaywn  y.  PUUay»n 
(Or.)  801 

2.  A  deposit  of  money  in  a  bank  in  the 
name  of  another  person,  with  depositor's  name 
as  trustee  following  it,  and  a  statement  by  him 
to  the  oUier  that  he  had  made  the  deposit, 
which  would  belong  to  the  other  at  his  death, 
constitutes  a  deposit  in  trust  which  will  be 
valid  although  the  testator  retained  the  deposit 
books  until  death.    Atkinaon's  FlsHtum  (R  L) 

392 

3.  A  trust,  having  been  once  completelv 
constituted  by  a  deposit  in  a  bank  in  trust,  fol- 
lowed by  the  trustee's  declaration  of  the  trust 
to  the  beneficiary,  cannot  be  revoked.  If  the 
trustee  withdraws  the  money  and  deposits  It 
in  another  bank  in  his  own  name,  his  estate 
will  be  liable  therefor  after  his  death.         Id. 

4.  The  persons  described  by  their  official 
designation,  and  their  successors,  and  not  the 
corporations  with  which  they  are  connected, 
are  intended  to  be  made  trustees  by  a  will  giv- 
ing property  in  trust  to  the  mayor  of  a  city  and 
the  presidents  of  two  incorporated  societies, 
and  their  successors  forever.  OoUtnan  v.  Gra« 
(N.  Y.)  145 

Notes  and  Brisfs. 
By  deposit  of  money  for  another's  use.    S02 

USURY.     See  Building  and  Loan  Asao- 

CIATIONS. 

VENDOR   AND    PURCHASER.     See 

also  Insolvency  and  Assignicbnt  for 
Creditors,  2. 

The  ri^ht  to  recover  possession  under  a  con- 
veyance in  consideration  of  taking  care  of  the 
franlee,  which  gives  an  equitable  title  only, 
epends  upon  the  performance  of  the  contract 
by  the  grantee.    Dreisbaeh  v.  Serf  an  (^a.)  890 

Notes  and  Briefs. 

Equity  of  second  purchaser  of  land  con- 
veyed by  void  deed.  826 

VILLAGES.  9ee  Municipal  Corpora- 
tions, 3,  Notes  and  Briefs. 

VOTERS  AND  ELECTIONS.  See  also 
Injunction,  1 ;  MANDAJoia,  7;  Officsrs, 
1-3. 

1.  If  the  determination  that  a  certain  per- 
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SOD  is  elected,  and  the  preparation  of  a  certifi- 
cate to  be  delivered  to  him,  exhaust  the  power 
of  the  governor,  under  a  statute  devolving  up- 
on him  the  duty  of  issuing  a  certificate  of  elec- 
tion, a  subsequent  certificate  by  the  governor 
to  a  third  person  does  not  impair  the  right  of 
the  person  first  found  to  be  elected,  or  give 
him  sufficient  reason  to  seek  the  aid  of  a  court 
of  equity  to  protect  his  claim.  Boies  v.  Taylor 
(Tenn.)  316 

2.  Whether  the  duty  of  issuing  a  commis- 
sion or  certificate  of  election  to  each  person 
elected  representative  to  Congress  from  the 
State  of  Tennessee  devolved  upon  the  governor 
of  that  State  by  Tenn.  Code  (Mill.  <&  V.)  §g  1094. 
1146,  is  called  ministerial  or  executive,  the 
performance  thereof  is  an  official  action  which 
can  be  neither  coerced  nor  restrained  by  the 
courts.  Id. 

8.  It  is  the  province  of  the  governor  to 
construe  for  himself  a  statute  devolving  upon 
him  the  duty  of  issuing  a  commission  or  cer- 
tificate of  election,  and  to  determine  his  course 
of  action  thereunder;  and  so  long  as  he  acts 
with  an  honest  purpose  of  discharging  his  duty 
under  the  law,  his  action  cannot  be  character- 
ized as  unlawful.  In  such  case  the  courts  can- 
not substitute  their  judgment  for  his;  and, 
even  after  he  and  the  secretary  of  state,  who 
by  law  constitute  a  board  to  canvass  the  re- 
turns, have  ascertained  that  a  certain  person  is 
elected,  and  a  certificate  has  been  prepared 
ready  for  delivery  to  him,  the  courts  cannot 
prevent  the  governor  from  changing  his  deci- 
sion and  issuing  a  certificate  to  another.    Id, 

WAGERING  CONTRACTS.    See  Con- 
tracts, 14-16;  Options. 

WAGES*    See  Exbmftion;  Garnishhient, 
2,8. 

WAIVER.    See  Payment,  1. 

WARRANTY.    See  Damaobs,  5. 

Notes  and  Briefs. 
See  also  Sale. 
Of  soundness  of  animals. 


WATER  COMPANIES. 

Notes  and  Briefs. 
Contracts  of,  to  furnish  water. 


184 
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WATERS  AND  WATERCOURSES. 

See  also  Constitutional  Law,  6;  Dams: 
Injunction,    5;   Municipal    Corfora. 

TIONS,  4. 

1.  A  stream  which  has  floatable  capacity 
at  certain  periods  recurring  with  regularity, 
and  continuing  a  sufficient  length  of  time  to 
make  it  useful  as  a  highway  for  floating  logs, 
is  navigable;  but  to  be  navigable  in  this  sense 
it  must  be  capable  of  such  floatage  as  is  of 
practical  utility  and  benefit  to  the  public  as  a 
highway  for  trade  and  commerce.  Haines  v. 
HaU  (Or.)  609 

2.  The  doctrine  that  a  stream  of  water  is 
navigable  if  of  sufficient  extent  and  capacity 
to  float  logs  and  timber  from  mountainous  re- 
3  L.  R.  A. 


gions  to  market,  and  may  thereby  be  utilized 
for  the  benefit  and  advantage  of  the  commu- 
nity at  large,  cannot  be  extended  so  as  to  in- 
clude small  streams  of  only  a  few  mUes  in 
length,  although  they  rise  a  few  weeks  in  the 
year  sufficiently  high  to  be  used  to  a  limited 
extent,  by  the  apphcation  of  artificial  means, 
to  float  logs  and  timber  a  short  distance.     Id. 

8.  Where  a  small  stream  of  water  only 
about  20  feet  in  width  where  confined  within 
its  banks,  and  about  85  in  other  places,  ran 
across  a  farm  and  emptied  into  another  stream 
2  miles  below,  and  during  four  or  five  weeks  in 
the  year  increased  in  volume,  by  the  melting  of 
snows  in  its  vicinity,  sufficiently  to  enable  a 
person  to  float  logs  down  it  by  stationing  a 
large  number  of  men  along  its  hinks  "to  break 
Jams,"  by  arranging  logs  uong  the  stream  so  as 
to  confine  the  water  in  a  narrower  channel  at 
points  where  the  banks  were  not  sufficient  to 
prevent  its  spreading  out,  and  by  constructing 
reservoirs  above,  and  opening  them  so  as  to 
make  a  greater  flow  in  a  given  length  of  time, 
— the  stream  was  not  navigable  in  the  sense 
which  made  it  a  public  easement.  Id.  > 

4.  A  wire  cable  used  as  a  guide  across  the 
Wallamet  River  by  a  ferrv  boat  of  the  Albina 
Ferry  Company,  when  held  up  within  Hi  feet 
of  the  surface  of  the  water  at  18  feet  from  the 
end  of  the  boat  and  150  feet  from  the  shore, 
in  water  over  80  feet  in  depth,  in  the  vicinity 
of  the  approach  of  seagoine  vessels  to  the  Ir- 
ving dock  in  East  Portland,  is  a  material  ob- 
struction to  navigation,  and  unlawful,  unless 
sanctioned  by  the  Legislature.  Tfte  Imperial 
dbThsS.  O.  BeediD  C.  D.  Or.)  284 

5.  A  mill  owner  who,  at  the  time  of  con- 
structing a  dam  on  his  own  land,  on  a  stream 
which  is  not  navigable  as  a  tidal  river,  but 
floatable  for  running  logs  at  certain  seasons  of 
the  year,  has  made  a  sufficient  sluiceway  for 
the  passage  of  all  logs  which  the  stream  will 
float  in  its  natural  condition,  cannot  after-' 
wards  be  compelled  to  enlarge  the  capacity  of 
the  sluice,  in  order  to  make  it  sufficient  for  the 
floating  of  a  larger  quantity  of  logs  which  the 
stream  has  been  made  capable  of  floating  by 
the  removal  of  obstructions  therein  and  the 
use  of  dams  by  a  log  owner,  under  a  charter 
from  the  Legislature.  Stratum  v.  Currier 
(Me.)  809 

6.  A  water  company  organized  under  the 
Pennsylvania  Act  of  1874  for  the  alleged  pur- 
pose of  supplying  a  borough  with  water  has 
no  right  to  apply  the  water  to  the  use  of  an- 
other municipality  or  industries  remote  from 
that  borough,  as  against  riparian  owners,  or 
another  borough  which  has  lawfully  acquired 
the  right  to  use  the  water.  Haupfs  Appeal 
(Pa.)  686 

7.  Dwellers  in  towns  and  villages  watered 
by  a  stream,  as  well  as  the  riparian  owners,  may 
use  the  water,  provided  they  have  access  to  the 
stream  by  means  of  a  public  highway.        Id, 

8.  Where  a  stream  flows  through  two  ad- 
Joining  tracts  of  land,  the  property  of  dif- 
ferent owners,  and  in  the  bed  of  the  stream  on 
the  upper  tract  there  was  a  natural  ledge  of  rock 
which  retarded  the  flow  of  the  water  so  as  to 
protect  the  lower  tract  from  overflow,  the  pro- 
prietor of  the  upper  had  no  right  to  remove 
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such  ledge  of  rock,  and  thereby  so  vary  the 
natural  now  of  the  stream  as  to  occasion  dam- 
age to  the  lower  tract  by  causing  water  and 
sand  to  overspread  portions  of  the  same,  which, 
but  for  the  alteration,  would  not  be  so  affected. 
And  this  is  true,  although  there  be  no  damage 
at  the  point  where  the  stream  enters  the  lower 
tract,  but  only  further  down.  Grant  v.  Kug- 
lar  (Ga.)  606 

NOTBS  AND  BbIEPS. 

RIeht  of  a  town  to  ta£:e  water'for  supply  of 
its  inhabitanu.  536 

Obstruction  to  navigation.  284 

Injury  to  land  of  adjoining  proprietor.  606 
Defined ;  as  public  high wavs;  private  streams; 
remedv  for  obstruction ;  navigability  of  stream ; 
jurisdiction  of  equity  over;  measure  of  dam- 
ages for  injuries  to  banks.  609 
Hill  owners  to  maintain  sluice-ways  and 
dams.  809 

WILLS.  See  also  Deeds,  1;  Dowbr,  1,  2: 
Pebfetttfties;  Real  Property,  8-6, 10; 
Trusts,  4. 

1.  Where  the  language  of  a  will  is  plain 
and  unambiguous,  it  cannot  be  wrested  from 
its  natural  import  in  order  to  avoid  the  effect 
of  the  rule  against  Derpetuities.  Chttman  v. 
Grace  (N.  Y.)  "  145 

2.  A  direction  by  will  to  convert  testator's 
real  and  personal  estate,  except  his  library, 
into  money,  for  the  purposes  of  the  will, — 
namely,  the  payment  of  aebts,  the  investment 
of  a  fund  for  the  payment  of  annuities,  and  a 
residuary  gift,— operates  as  an  equitable  con- 
version of  the  real  estate  into  personalty  at  the 
time  of  testator's  death.  Id. 

8.  A  real  bona  fide  question  for  contro- 
versy must  exist  in  order  to  present  a  case  un- 
der Md.  Code,  art.  16,  §§  26-81,  for  obtaining  a 
judicial  declaration  as  to  the  construction  of  a 
wiil;  and  the  case  must  be  one  where,  in  the 
opinion  of  the  court,  plaintiff  is  not  able  to 
seek  any  further  relief  than  a  mere  declaration 
of  title.    Pennington  v.  Pennington  (Md.)  816 

4.  A  will  providing  that  after  the  death 
of  testator's  daughter  certain  money  should  be 
*'  equally  divided  amongst  her  surviving  chil- 
dren and  the  issue  of  such  as  may  be  dead, 
such  issue  taking  per  stirpes  and  not  per  capi- 
ta," annexes  the  condition  of  survivorship  only 
to  the  children  of  the  daughter,  and  not  to 
their  issue;  and  on  the  death,  during  the 
daughter's  lifetime,  of  one  of  her  children  leav- 
ing issue,  the  interest  of  such  issue  is  vested, 
and  is  not  defeated  by  death  during  the  life- 
time of  the  daughter.    Jameson  v.  Major  (Va.) 

773 

5.  Where  by  the  first  clause  of  his  will  a 
testator  gave  his  wife  "my  dwelling  house  as 
now  stands,  together  with  all  the  land,  furni- 
ture," etc.,  and  by  the  last  clause  provided  as 
follows:  *'As  to  all  the  rest,  residue,  and  re- 
mainder of  my  real  estate  I  give  and  bequeath 
the  same  to  my  said  wife  during  her  life  on- 
ly," the  wife  takes  a  fee  in  the  dwelling  house 
and  the  land  connected  therewith,  and  a  life 
estate  in  the  other  real  estate  mentioned  in  the 
last  clause.  Barnes  v.  Boardman  (Mass.)  785 
3L.R.A. 


6.  A  will  giving  property  "  to  the  Boud 
of  Trustees  for  the  Protestant  Episcopal 
Church  in  the  Diocese  of  North  Carolina"  ooo- 
stitutes  a  gift  to  the  diocese  as  it  existed  at  the 
execution  of  the  will,  although  prior  to  the 
death  of  the  testatrix  a  portion  of  the  territory 
was  detached,  and  a  new  diocese  designated  as 
the  "Diocese  of  East  Carolina"  created  there- 
from. East  Carolina  Dioeeae  v.  North  Caro- 
lina Diocese  (N.  C.)  696 

7.  The  provisions  of  a  will  which  postpoDe 
the  payment  of  one  installment  of  a  lega^  to 
testator's  son  until  he  is  thirty  years  old.  and  an- 
other installment  until  he  is  twenty -five  yean 
old,  are  not  void  as  inconsistent  with  his  abso- 
lute rights  of  property  therein,  or  as  against 
public  policy.     Claflin  v.  Claflin  (Mass.)    370 

Notes  and  Briefs. 

Execution  of;  proof;  validity;  presumption 
as  to  competency  of  maker.  599 

Construction  of  gift  to  survivors.  773 

Devise  of  life  estate.  785 

Creating  series  of  estates;  conditions  preoe 
dent;  construction  of  words  "dying  without 
issue;"  construction;  vesting  of  estates.  816 
Construction  of;  parol  evidence  to  ascertain 
intention;  intention  to  govern;  patent  and  la- 
tent ambiguities;  evidence  of  declarations.  847 

WITNESSES. 

1.  A  principal  in  an  offense  who  is  in  real- 
ity, but  under  another  name,  charged  as  such 
in  the  indictment,  is  incompetent  to  testify  in 
behalf  of  the  other  defendants,  under  'Tex. 
Code  Crim.  Proc.  art  781,  forbidding  princi- 
pals, accomplices,  etc.,  to  testify  for  each  oth- 
er.   Anderson  v.  State  (Tex.)  644 

2.  The  testimony  of  a  legatee  on  the  ques- 
tion of  testamentary  capacity,  consisting  of  his 
observations  of  the  acts,  conduct,  and  conver- 
sations of  the  testator  for  several  days  during 
which  he  was  in  attendance  upon  him,  is  in- 
competent under  N.  Y.  Code  Civ.  Proc.  §  829. 
Re  Eysaman's  WiU  (N.T.)  589 

8.  A  legatee  who  supported  the  testator 
upon  the  b^  In  his  arms  at  the  latter's  request, 
while  another  guided  his  hand  in  subscribing 
his  name  to  the  will,  is  incompetent  to  testify 
to  a  conversation  between  the  testator  and  the 
subscribing  witnesses  attending  the  attestation 
and  publication  of  the  will.  'The  whole  matter 
of  the  execution  of  the  will  constitutes  but  a 
single  transaction,  and  he  is  therefore  incom- 
petent to  testify  to  any  part  of  it.  Id. 

4.  N.  Y.  Code  Civ.  Proc.  |  2544.  provid- 
ing  that '  'a  person  is  not  disqualified  or  excused 
from  testifying  respecting  the  execution  of  a 
will  by  a  provision  therein,  whether  it  is  ben- 
eficial to  him  or  otherwise,"  refers  to  subscrib- 
ing witnesses  alone,  and  does  not  make  a  1^- 
atee  who  is  not  a  subscribing  witness  compe- 
tent to  testify  to  a  personal  transaction  or  com- 
munication with  the  testator,  contrary  to  §  820. 

Id. 

5.  In  a  suit  upon  a  promissory  note  by  the 
executor  of  the  deceased  payee  against  the 
maker's  administrator,  under  N.  Y.  Code  Civ. 
Proc.  §  829,  which  prohibite  *'a  party  or  per- 
son interested  in  the  event  "  from  testifying  io 
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liis  own  behalf  against  the  executor  of  a  de- 
•ceased  person  concerning  a  personal  transac- 
tion between  himself  and  decedent,  neither 
plaintiff  nor  his  wife  can  testify  as  to  the 
length  of  time  he  had  possession  of  the  note, 
or  tnat  indorsements  thereon  were  in  his  hand- 
writing and  made  during  the  lifetime  of  the 
obligor,  where  the  wife  is  entitled  to  a  share 
of  the  proceeds  that  may  be  recovered  on  the 
Bote.    Mms  V.  Davis  (N.  Y.)  394 

NoTss  AND  Briefs. 

Protected  from  process;  privilege  from  ar- 
rest; waiver  of  privilege.  266 

Disqualification  of,  where  party  is  deceased. 

599 
WRIT  AND  PROCESS. 

1.  A  bill  in  equity  to  reform  a  policy  of  in- 
surance is  so  far  auxiliary  to  or  dependent 
upon  an  action  at  law  upon  the  policy  already 
commenced  by  the  same  plaintiff  against  the 
8L.R.A.  ^ 


same  defendant,  that  service  of  process  upon 
counsel  for  defendant  in  the  law  action  will 
bind  defendant  in  the  equity  suit,  if  such  de- 
fendant is  not  found  within  the  jurisdiction  of 
the  court  and  has  no  other  affent  therein  upon 
whom  service  may  be  lawfully  made.  Abra- 
ham  V.  N<yrth  German  F,  /«#.  Co,  (C.  C.  N.  D. 
Iowa)  188 

2.  A  person  who  comes  into  the  State  for  the 
purpose  of  testifying  as  a  witness  in  a^n  action 
in  which  he  is  a  party  cannot  be  legally  served 
with  a  summons  at  the  suit  of  the  party  plain- 
tiff in  the  action  he  came  to  defend;  and  the 
provision  of  Ind.  Rev.  Stat.  1881,  §  812,  that 
service  on  a  nonresident  mav  be  made  in  any 
county  where  he  is  found,  aoes  not  apply  to 
such  a  case.     WUaon  v.  DonaiUUon  (Ind.)    266 

'  Notes  and  Briefs. 

Exemption  from  service;  waiver  of  privi- 
lege; service  obtained  by  fraud;  setting  aside 
service.  266 
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WlLI>S;    WiTNEBBBB. 


such  ledge  of  rock,  and  tbereby  so  vary  the 
natural  now  of  the  stream  as  to  occasion  dam- 
age to  the  lower  tract  by  causing  water  and 
sand  to  overspread  portions  of  the  same,  which, 
but  for  the  alteration,  wuuld  not  be  so  affected. 
And  this  is  true,  although  there  be  no  damage 
at  the  point  where  the  stream  enters  the  lower 
tract,  but  only  further  down.  Orant  v.  Kug- 
lor  (Qa.)  606 

Notes  and  Bbiefb. 

Right  of  a  town  to  taKe  water'for  supply  of 
its  inhabitants.  536 

Obstruction  to  navigation.  284 

Injury  to  land  of  adjoining  proprietor.  606 
Defined ;  as  public  highways;  private  streams; 
remedy  for  obstruction;  navigability  of  stream ; 
jurisdiction  of  equity  over;  measure  of  dam- 
ages for  injuries  to  banks.  609 
Mill  owners  to  maintain  sluice-ways  and 
dams.  809 

WILLS.  Bee  also  Deeds.  1;  Dowbk.  1,  2; 
Perpetuities;  Real  Property,  8-6, 10; 
Trusts,  4. 

1.  Where  the  language  of  a  will  is  plain 
and  unambiguous,  it  cannot  be  wrested  from 
its  natural  import  in  order  to  avoid  the  effect 
of  the  rule  against  perpetuities.  Chttman  v. 
Oraee  (N.  Y.)  145 

2.  A  direction  by  will  to  convert  testator's 
real  and  personal  estate,  except  his  library, 
into  money,  for  the  purposes  of  the  will, — 
namely,  the  payment  of  debts,  the  investment 
of  a  fund  for  the  payment  of  annuities,  and  a 
residuary  gift,— operates  as  an  equitable  con- 
version of  the  real  estate  into  personalty  at  the 
time  of  testator's  death.  Id. 

8.  A  real  boTia  jfide  question  for  contro- 
versy must  exist  in  order  to  present  a  case  un- 
•  der  Md.  Code.  art.  16.  §§  26-81,  for  obtaining  a 
judicial  declaration  as  to  the  construction  of  a 
will;  and  the  case  must  be  one  where,  in  the 
opinion  of  the  court,  plaintiff  is  not  able  to 
seek  any  further  relief  than  a  mere  declaration 
of  title.    Penmngton  v.  Pennington  (Md.)  816 

4.  A  will  providing  that  after  the  death 
of  testator's  daughter  certain  money  should  be 
"  equally  divided  amongst  her  surviving  chil- 
dren and  the  issue  of  such  as  may  be  dead, 
such  issue  taking  per  stirpes  and  not  per  capi- 
ta" annexes  the  condition  of  survivorship  only 
to  the  children  of  the  daughter,  and  not  to 
their  issue;  and  on  the  death,  during  the 
daughter's  lifetime,  of  one  of  her  children  leav- 
ing Issue,  the  interest  of  such  issue  is  vested, 
and  is  not  defeated  by  death  d urine  the  life- 
time of  the  daughter.    Jameson  v.  Major  (Va.) 

773 

5.  Where  by  the  first  clause  of  his  will  a 
testator  gave  his  wife  "my  dwelling  house  as 
now  stands,  together  with  all  the  land,  furni- 
ture." etc.,  and  by  the  last  clause  provided  as 
follows:  "As  to  all  the  rest,  residue,  and  re- 
mainder of  my  real  estate  I  give  and  bequeath 
the  same  to  my  said  wife  during  her  life  on- 
ly," the  wife  takes  a  fee  in  the  dwelling  bouse 
and  the  land  connected  therewith,  and  a  life 
estate  in  the  other  real  estate  mentioned  in  the 
last  clause.  Barnes  v.  Boardinan  (Mass.)  785 
3L.R.A. 


6.  A  will  giving  property  "  to  the  Board 
of  Trustees  for  the  Protestant  Episcopal 
Church  in  the  Diocese  of  North  Carolina"  god- 
stitutes  a  gift  to  the  diocese  as  it  existed  at  the 
execution  of  the  will,  although  prior  to  the 
death  of  the  testatrix  a  portion  of  the  territoiy 
was  detached,  and  a  new  diocese  designated  as 
the  "Diocese  of  East  Carolina'*  created  there- 
fronL  Eaai  Carolina  Diocese  v.  North  Caro- 
lina Diocese  (N.  C.)  626 

7.  The  provisions  of  a  will  which  postpone 
the  payment  of  one  installment  of  a  leganr  to 
testator's  son  until  he  is  thirty  years  old,  and  an- 
other Installment  until  he  is  twenty-five  yean 
old,  are  not  void  as  inconsistent  with  faU  abso- 
lute rights  of  property  therein,  or  as  against 
public  policy.     ClaJUn  v.  ClaJUn  (Mass.)    370 

Notes  and  Briefs. 

Execution  of;  proof;  validity;  presumption 
as  to  competency  of  maker.  599 

Construction  of  gift  to  survivors.  778 

Devise  of  life  estate.  765 

Creating  series  of  estates;  conditions  prece 
dent;  construction  of  words  "dying  without 
issue;"  construction;  vesting  of  estates.  816 
Construction  of;  parol  evidence  to  ascertain 
intention;  intention  to  govern;  patent  and  la- 
tent ambiguities;  evidence  of  declarations.  847 

WITNESSES. 

1.  A  principal  in  an  offense  who  is  in  real- 
ity, but  under  another  name,  charged  as  such 
in  the  indictment,  is  incompetent  to  testi^^  in 
behalf  of  the  oilier  defendants,  under  Tex. 
Code  Crim.  Proc.  art.  731,  forbidding  princi- 
pals, accomplices,  etc.,  to  testify  for  each  oth- 
er.   Anderson  v.  StaU  (Tex.)  644 

2.  The  testimony  of  a  legatee  on  the  ques- 
tion of  testamentary  capacity,  consisting  oi  his 
observations  of  the  acts,  conduct,  and  conver- 
sations of  the  testator  for  several  days  during 
which  he  was  in  attendance  upon  him,  is  in- 
competent under  N.  Y.  Code  Civ.  Proc.  g  829. 
Re  Eysaman's  WiU  (N. Y.)  599 

8.  A  legatee  who  supported  the  testator 
upon  the  bed  in  his  arms  at  the  latter's  request, 
while  another  guided  his  hand  in  subscribing 
his  name  to  the  will,  is  incompetent  to  testify 
to  a  conversation  between  the  testator  and  the 
subscribing  witnesses  attending  the  attestation 
and  publication  of  the  will.  The  whole  matter 
of  the  execution  of  the  will  constitutes  but  a 
single  transaction,  and  he  is  therefore  incom- 
petent to  testify  to  any  part  of  it.  Id. 

4.  N.  Y.  Code  Civ.  Proc.  |  2544,  provid- 
ing that '  *a  i>erson  is  not  disqualified  or  excused 
from  testifying  respecting  the  execution  of  a 
will  by  a  provision  therein,  whether  it  is  ben- 
eficial to  him  or  otherwise,"  refers  to  subscrib- 
ing witnesses  alone,  and  does  not  make  a  leg- 
atee who  is  not  a  subscribing  witness  compe- 
tent to  testify  to  a  personal  transaction  or  com- 
munication with  the  testator,  contrary  to  g  839. 

Id. 

5.  In  a  suit  upon  a  promissory  note  by  the 
executor  of  the  deceased  payee  against  the 
maker's  administrator,  under  N.  Y.  Code  Civ. 
Proc.  §  829,  which  prohibits  "a  party  or  per- 
son interested  in  the  event  "  from  testifying  in 
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liis  own  behalf  against  the  executor  of  a  de- 
•ceased  person  coDcerning  a  personal  transac- 
tion between  himself  and  decedent,  neither 
plaintiff  nor  his  wife  can  testify  as  to  the 
length  of  time  he  had  possession  of  the  note, 
or  that  indorsements  thereon  were  in  his  hand- 
writing and  made  during  the  lifetime  of  the 
obligor,  where  the  wife  is  entitled  to  a  share 
of  the  proceeds  that  may  be  recovered  on  the 
note.    MHU  ▼.  Davis  (N.  Y.)  394 

Notes  and  Briefs. 

Protected  from  process;  privilege  from  ar- 
rest; waiver  of  privilege.  266 

Disqualification  of,  where  party  is  deceased. 

699 
WRIT  AND  PROCESS. 

1.  A  bill  in  equity  to  reform  a  policy  of  in- 
surance is  so  far  auxiliary  to  or  dependent 
upon  an  action  at  law  upon  the  policy  already 
commenced  by  the  same  plaintiff  against  the 
8L.R.A. 


same  defendant,  that  service  of  process  upon 
counsel  for  defendant  in  the  law  action  will 
bind  defendant  in  the  equity  suit,  if  such  de- 
fendant is  not  found  within  the  Jurisdiction  of 
the  court  and  has  no  other  agent  therein  upon 
whom  service  may  be  lawfully  made.  Abra- 
?iam  V.  Nwrih  Oerman  F.  Ins.  Co,  (C.  C.  N.  D. 
Iowa)  188 

2.  A  person  who  comes  into  the  State  for  the 
purpose  of  testifying  as  a  witness  in  qjx  action 
in  which  he -is  a  party  cannot  be  legally  served 
with  a  summons  at  the  suit  of  the  party  plain- 
tiff in  the  action  he  came  to  defend;  and  the 
provision  of  Ind.  Rev.  Stat.  1881,  §  812,  that 
service  on  a  nonresident  may  be  made  in  any 
county  where  he  is  found,  does  not  apply  to 
such  a  case.     Wilson  v.  Donaldson  (Ind.)    266 

Notes  and  Briefs. 
Exemption  from  service;   waiver  of  privi- 
lege: service  obtained  by  fraud;  setting  aside 
service.  266 
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